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Exam Crackers : Most Repeated Questions
The Indian Partnership Act, 1932

Sol.

Sol.

"Indian Partnership Act does not make the registration of firm's compulsory nor does it impose any penalty for non-

registration." In light of the given statement, discuss the consequences of non-registration of the partnership firms

in India. Also, explain the rights unaffected due to non-registration of firms. [Nov. 2022 (6 Marks)]
[MTP Dec 2024(7 Marks)]

It is true to say that Indian Partnership Act, 1932 does not make the registration of firms compulsory nor does it

impose any penalty for non-registration.

Following are the consequences of Non-registration of Partnership Firms in India:

The Indian Partnership Act, 1932 does not make the registration of firms compulsory nor does it impose any penalty

for non-registration. However, under Section 69 of the Indian Partnership Act, 1932, non-registration of partnership

gives rise to a number of disabilities. These disabilities briefly are as follows:

(i) No suit in a civil court by firm or other co-partners against third party: The firm or any other person on
its behalf cannot bring an action against the third party for breach of contract entered into by the firm, unless
the firm is registered and the persons suing are or have been shown in the register of firms as partners in the
firm.

(i) No relief to partners for set-off of claim: If an action is brought against the firm by a third party, then neither
the firm nor the partner can claim any set-off, if the suit be valued for more than X100 or pursue other
proceedings to enforce the rights arising from any contract.

(iii) Aggrieved partner cannot bring legal action against other partner or the firm: A partner of an unregistered
firm (or any other person on his behalf) is precluded from bringing legal action against the firm or any person
alleged to be or to have been a partner in the firm. But, such a person may sue for dissolution of the firm or for
accounts and realization of his share in the firm’s property where the firm is dissolved.

(iv) Third party can sue the firm: In case of an unregistered firm, an action can be brought against the firm by a
third party.

Following are the Rights unaffected due to non-registration of firms: Non- registration of a firm does not,

however effect the following rights:

1. The right of third parties to sue the firm or any partner.

2. The right of partners to sue for the dissolution of the firm or for the settlement of the accounts of a dissolved
firm, or for realization of the property of a dissolved firm.

3. The power of an Official Assignees, Receiver of Court to release the property of the insolvent partner and to
bring an action.

4. The right to sue or claim a set-off if the value of suit does not exceed X 100 in value.

5. The right to suit and proceeding instituted by legal representatives or heirs of the deceased partner of a firm
for accounts of the firm or to realise the property of the firm.

What is the difference between partnership and co-ownership as per the Indian Partnership Act, 1932?
[Nov. 2022 (4 Marks)]
[MTP Jul 2024(4 Marks)]
Partnership Vs. Co-Ownership or joint ownership i.e. the relation which subsists between persons who own property
jointly or in common.

Basis of difference Partnership Co-ownership
1. Formation Partnership always arises out of a | Co-ownership may ariseeither from agreement or
contract, express or implied. by the operation of law, such as by inheritance.
2. Implied agency | A partner is the agent ofthe A co-owner is not the agentof other co-
other partners. OWners.
3. Nature of There is community of interest | Co-ownership does not necessarily involve
interest which means that profits and | sharing ofprofits and losses.
lossesmust have to be shared.
4. Transfer of A share in the partnership is | A co-owner may transfer his interest or rights in
interest transferred only by the consent of | the property without the consent of other co-
other partners. OWners.
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(i) What do you mean by 'Partnership for a fixed period' as per the Indian Partnership Act, 1932?
(i) When the continuing guarantee can be revoked under the Indian Partnership Act, 1932?
(iii) What do you mean by Goodwill as per the provisions of Indian Partnership Act,1932? [RTP Dec 2023]
[RTP Jan 2025]
[MTP Jun 2024(2 Marks)]
[MTP Apr 2024(7 Marks)]
(i) Partnership for a fixed period (Indian Partnership Act, 1932): Where a provision is made by a contract for
the duration of the partnership, the partnership is called ‘partnership for a fixed period’. It is a partnership
created for a particular period of time. Such a partnership comes to an end on the expiry of the fixed period.
(ii) Revocation of continuing guarantee (Section 38 of the Indian Partnership Act, 1932): According to
section 38, a continuing guarantee given to a firm or to third party in respect of the transaction of a firm is, in
the absence of an agreement to the contrary, revoked as to future transactions from the date of any change in
the constitution of the firm. Such change may occur by the death, or retirement of a partner, or by introduction
of a new partner.
(iii) Goodwill: The term “Goodwill” has not been defined under the Indian Partnership Act, 1932. Section 14 of
the Act lays down that goodwill of a business is to be regarded as a property of the firm.
Goodwill may be defined as the value of the reputation of a business in respect of profits expected in future
over and above the normal level of profits earned by undertaking belonging to the same class of business.

With reference to the provisions of Indian Partnership Act, 1932 explain the various effects of insolvency of a
partner. [RTP Dec 2023]
[RTP Jan 2025]
[MTP Jun 2024(4 Marks)]
Effects of insolvency of a partner (Section 34 of the Indian Partnership Act, 1932):
(i) The insolvent partner cannot be continued as a partner.
(if) He will be ceased to be a partner from the very date on which the order of adjudication is made.
(iii) The estate of the insolvent partner is not liable for the acts of the firm done after the date of order of
adjudication.
(iv) The firm is also not liable for any act of the insolvent partner after the date of the order of adjudication,
(v) Ordinarily, the insolvency of a partner results in dissolution of a firm; but the partners are competent to agree
among themselves that the adjudication of a partner as an insolvent will not give rise to dissolution of the firm.

Mr. Ram and Mr. Raheem are working as teacher in Ishwarchand Vidhyasagar Higher Secondary School and also
are very good friends. They jointly purchased a flat which was given on rent to Mr. John. It was decided between
landlords and tenant that the rent would be X 10,000 per month inclusive of electricity bill. It means electricity bill
will be paid by landlords. The landlords, by mistake, did not pay the electricity bill for the month of March 2021.
Due to this, the electricity department cut the connection. Mr. John has to pay the electricity bill of ¥ 2800 and X
200 as penalty to resume the electricity connection. Mr. John claimed % 3000 from Mr. Ram but Mr. Ram replied
that he is liable only for ¥ 1500. Mr. John said that Mr. Ram and Mr. Raheem are partners therefore he can claim
the full amount from any of the partner. Explain, whether under the provision of Indian Partnership Act, 1932, Mr.
Ram is liable to pay whole amount of % 3000 to Mr. John? [RTP June 2023]
[MTP Jun 2024(4 Marks)]
According to Section 4 of the Indian Partnership Act, 1932, "Partnership™ is the relation between persons who have
agreed to share the profits of a business carried on by all or any of them acting for all. Therefore, for determining
the existence of partnership, it must be proved.
1. There must be an agreement between all the persons concerned;
2. The agreement must be to carry on some business;
3. The agreement must be to share the profits of a business and
4. The business was carried on by all or any of them acting for all.
On the basis of above provisons and facts provided in the question, Mr. Ram and Mr. Raheem cannot be said under
partnership as they are teachers in a school and just purchased a flat jointly. By merely giving the flat on rent, they
are not doing business. They are just earning the income from the property under their co-ownership. Hence, there
is no partnership between them. Therefore, Mr. Ram is liable to pay his share only i.e. ¥ 1500. Mr. John has to claim
rest T 1500 from Mr. Raheem.
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State the modes by which a partner may transfer his interest in the firm in favour of another person under the Indian
Partnership Act, 1932. What are the rights of such a transferee? [RTP June 2023]
[MTP Jan 2025(6 Marks)]
Section 29 of the Indian Partnership Act, 1932 provides that a share in a partnership is transferable like any other
property, but as the partnership relationship is based on mutual confidence, the assignee of a partner’s interest by
sale, mortgage or otherwise cannot enjoy the same rights and privileges as the original partner.
The rights of such a transferee are as follows:
(1) During the continuance of partnership, such transferee is not entitled
(@ tointerfere with the conduct of the business,
(b)  to require accounts, or
(c) toinspect books of the firm.
He is only entitled to receive the share of the profits of the transferring partner and he is bound to accept the
profits as agreed to by the partners, i.e., he cannot challenge the accounts.
(2) On the dissolution of the firm or on the retirement of the transferring partner, the transferee will be entitled,
against the remaining partners:
(@ toreceive the share of the assets of the firm to which the transferring partner was entitled, and
(b)  for the purpose of ascertaining the share,
he is entitled to an account as from the date of the dissolution.
By virtue of Section 31, no person can be introduced as a partner in a firm without the consent of all the
partners. A partner cannot by transferring his own interest, make anybody else a partner in his place, unless
the other partners agree to accept that person as a partner. At the same time, a partner is not debarred from
transferring his interest. A partner’s interest in the partnership can be regarded as an existing interest and
tangible property which can be assigned.

M/s ABC & Associates, a partnership firm with A, B and C as senior partners engaged in the business of curtain
manufacturing and exporting to foreign countries. On 25" August, 2020, they inducted Mr. P, an expert in the field
of curtain manufacturing as their partner. On 10" January 2022, Mr. P was blamed for unauthorized activities and
thus expelled from the partnership by approval of all of the remaining partners.

(i)  Examine whether action by the partners was justified or not?

(i)  What should have the factors to be kept in mind prior expelling a partner from the firm by other partners

according to the provisions of the Indian Partnership Act, 19327 [MTP Apr 2023(6 Marks)]
[MTP Jul 2024(7 Marks)]

Expulsion of a Partner (Section 33 of the Indian Partnership Act, 1932):

A partner may not be expelled from a firm by a majority of partners except in exercise, in goodfaith, of powers

conferred by contract between the partners.

The test of good faith as required under Section 33(1) includes three things:

e The expulsion must be in the interest of the partnership.

e The partner to be expelled is served with a notice.

e Heis given an opportunity of being heard.

If a partner is otherwise expelled, the expulsion is null and void.

(a) Action by the partners of M/s ABC & Associates, a partnership firm to expel Mr. P from the partnership was
justified as he was expelled by approval of the other partners exercised in good faith to protect the interest of
the partnership against the unauthorized activities charged against Mr. P. A proper notice and opportunity of
being heard has to be given to Mr. P.

(b) The following are the factors to be kept in mind prior expelling a partner from the firm by other partners:

o the power of expulsion must have existed in a contract between the partners;
o the power has been exercised by a majority of the partners; and
o it has been exercised in good faith
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Subject to agreement by partners, state the rules that should be observed by the partners in settling the accounts of
the firm after dissolution under the provisions of the Indian Partnership Act, 1932. [MTP Jul 2024(4 Marks)]
[MTP Mar 2022(4 Marks)]

Mode of Settlement of partnership accounts: As per Section 48 of the Indian Partnership Act, 1932, in settling
the accounts of a firm after dissolution, the following rules shall, subject to agreement by the partners, be observed:-
(i) Losses, including deficiencies of capital, shall be paid first out of profits, next out of capital, and, lastly, if

necessary, by the partners individually in the proportions in which they were entitled to share profits;
(i) The assets of the firm, including any sums contributed by the partners to make up deficiencies of capital, must

be applied in the following manner and order:

(a) in paying the debts of the firm to third parties;

(b) in paying to each partner rateably what is due to him from capital;

(c) in paying to each partner rateably what is due to him on account of capital; and

(d) the residue, if any, shall be divided among the partners in the proportions in which they were entitled to

share profits.
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The Limited Liability Partnership Act, 2008

1.

Sol.

Sol.

Sol.

“LLP is an alternative corporate business form that gives the benefits of limited liability of a company and the
flexibility of a partnership”. Explain. [RTP May 2022]
[MTP Apr 2024(6 Marks)]
LLP is an alternative corporate business form that gives the benefits of limited liability of a company and the
flexibility of a partnership
Limited Liability: Every partner of a LLP is, for the purpose of the business of LLP, the agent of the LLP, but not
of other partners (Section 26 of the LLP Act, 2008). The liability of the partners will be limited to their agreed
contribution in the LLP, while the LLP it self will be liable for the full extent of its assets.
Flexibility of a partnership: The LLP allows its members the flexibility of organizing their internal structure as a
partnership based on a mutually arrived agreement. The LLP form enables entrepreneurs, professionals and
enterprises providing services of any kind or engaged in scientific and technical disciplines, to form commercially
efficient vehicles suited to their requirements. Owing to flexibility in its structure and operation, the LLP is a suitable
vehicle for small enterprises and for investment by venture capital.

What do you mean by Designated Partner? Whether it is mandatory to appoint Designated partner in a LLP?
[MTP Jun 2022(5 Marks)]
[MTP Jul 2024(6 Marks)]
Designated Partner [Section 2(j)]: “Designated partner’” means any partner designated as such pursuant to section 7.
According to section 7 of the LLP Act, 2008:
(i) Every LLP shall have at least two designated partners who are individuals and at least one of them shall be a
resident in India.
(it) Ifin LLP, all the partners are bodies corporate or in which one or more partners are individuals and bodies
corporate, at least two individuals who are partners of such LLP or nominees of such bodies corporate shall
act as designated partners.

A LLP is a new form of legal business entity with limited liability. It's an alternative corporate business vehicle that
only gives the benefits of limited liability at low compliance cost but allows its partners the flexibility of organizing
their internal structure as a traditional partnership. Keeping in view of above, define the following characteristics of
LLP.
(i) Body Corporate
(i)  Mutual Agency
(iii) Foreign LLPs
(iv) Atrtificial legal person [PYQ Jun 2024(6 Marks)]
[RTP Jan 2025]
[SA Jun 2024]
[MTP Jan 2025(6 Marks)]
Body corporate: Section 2(1)(d) of the LLP Act, 2008 provides that a LLP is a body corporate formed and
incorporated under this Act and is a legal entity separate from that of its partners and shall have perpetual succession.
Therefore, any change in the partners of a LLP shall not affect the existence, rights or liabilities of the LLP.
Section 3 of LLP Act, 2008, provides that a LLP is a body corporate formed and incorporated under this Act and is
a legal entity separate from that of its partners.
Mutual Agency: No partner is liable on account of the independent or un-authorized actions of other partners, thus
individual partners are shielded from joint liability created by another partner’s wrongful business decisions or
misconduct. In other words, all partners will be the agents of the LLP alone. No one partner can bind the other
partner by his acts.
Foreign LLPs: Section 2(1)(m) defines foreign limited liability partnership “as a limited liability partnership
formed, incorporated, or registered outside India which established as place of business within India”. Foreign LLP
can become a partner in an Indian LLP.
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Avrtificial Legal Person: A LLP is an artificial legal person because it is created by a legal process and is clothed
with all rights of an individual. It can do everything which any natural person can do, except of course that, it cannot
be sent to jail, cannot take an oath, cannot marry or get divorce nor can it practice a learned profession like CA or
Medicine. A LLP is invisible, intangible, immortal (it can be dissolved by law alone) but not fictitious because it
really exists.

Referring to the provisions of the Limited Liability Partnership Act, 2008, answer the following:

(i)

(i)

(i)

(i)

Under what circumstances a Limited Liability Partnership is compulsorily required to change its name? Also,

explain the compliance requirement following the change of name and the consequences, if any, in case of
default therein. (4 Marks)
What do you mean by a Small Limited Liability Partnership? (2 Marks)
[SA Sep 2024]

[MTP Dec 2024]

Change of name of LLP (Section 17 of Limited Liability Partnership Act, 2008):

(1) Notwithstanding anything contained in sections 15 and 16, if through inadvertence or otherwise, a LLP,
on its first registration or on its registration by a new body corporate, its registered name, is registered by
a name which is identical with or too nearly resembles to—

(a) that of any other LLP or a company; or

(b) aregistered trade mark of a proprietor under the Trade Marks Act, 1999, as is likely to be mistaken for
it,

then on an application of such LLP or proprietor referred to in clauses (a) and (b) respectively or a

company,

the Central Government may direct that such LLP to change its name or new name within a period of 3

months from the date of issue of such direction.

(2) Where a LLP changes its name or obtains a new name under sub-section (1), it shall within a period of 15
days from the date of such change, give notice of the change to Registrar along with the order of the Central
Government, who shall carry out necessary changes in the certificate of incorporation and within 30 days
of such change in the certificate of incorporation, such LLP shall change its name in the LLP agreement.

(3) If the LLP is in default in complying with any direction given under sub-section (1), the Central
Government shall allot a new name to the LLP in such manner as may be prescribed and the Registrar shall
enter the new name in the register of LLP in place of the old name and issue a fresh certificate of
incorporation with new name, which the LLP shall use thereafter.

Nothing contained in this sub-section shall prevent a LLP from subsequently changing its name in accordance

with the provisions of section 16.

Small Limited Liability Partnership [Section 2(1)(ta) of the Limited Liability Partnership Act, 2008]: It

means a limited liability partnership—

(i) the contribution of which, does not exceed twenty-five lakh rupees or such higher amount, not exceeding

five crore rupees, as may be prescribed; and

(ii) the turnover of which, as per the Statement of Accounts and Solvency for the immediately preceding

financial year, does not exceed forty lakh rupees or such higher amount, not exceeding fifty crore rupees,
as may be prescribed; or

(iii) which meets such other requirements as may be prescribed, and fulfils such terms and conditions as may

be prescribed.

11
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The Companies Act, 2013

Sol.

Sol.

ABC Limited has allotted equity shares with voting rights to XYZ Limited worth % 15 crores and convertible

preference shares worth % 10 crores during the financial year 2022-23. After that the total share capital of the

company is % 100 crores.

Comment on whether XYZ Limited would be called an Associate Company as per the provisions of the Companies

Act, 2013? Also define an Associate Company. [June 2023 (4 Marks)]
[MTP Jul 2024(4 Marks)]

Associate company [Section 2(6) of the Companies Act, 2013] in relation to another company, means a company

in which that other company has a significant influence, but which is not a subsidiary company of the company

having such influence and includes a joint venture company.

The expression “significant influence” means control of at least twenty per cent of total voting power, or control of

or participation in business decisions under an agreement.

The term “joint venture” means a joint arrangement whereby the parties that have joint control of the arrangement

have rights to the net assets of the arrangement.

In the instant case, ABC Limited has allotted equity shares with voting rights to XYZ Limited worth X 15 crore and

convertible preference shares worth 210 crore during the financial year 2022-23 out of the total share capital of

ABC Limited of X 100 crore.

Since XYZ Limited is holding only 15% significant influence (% 15 crore equity shares with voting rights) in ABC

Limited, which is less than twenty per cent, XYZ Limited is not an Associate company of ABC Limited.

Important Note:

It can be assumed that the convertible preference shareholders are having voting rights and due to this, XYZ Limited

is holding overall 25% paid up share capital in ABC Limited (with voting rights). Hence, XYZ limited is having

significant control over ABC Limited and therefore XYZ is an Associate company of ABC Limited.

Mr. R, a manufacturer of toys approached MNO Private Limited for supply of raw material worth X 1,50,000/-. Mr.
R was offered a credit period of one month. Mr. R went to the company prior to the due date and met Mr. C, an
employee at the billing counter, who convinced the former that the payment can be made to him as the billing-
cashier is on leave.
Mr. R paid the money and was issued a signed and sealed receipt by Mr. C. After the lapse of due date, Mr. R
received a recovery notice from the company for the payment of X 1,50,000/-.
Mr. R informed the company that he has already paid the above amount and being an outsider had genuine reasons
to trust Mr. C who claimed to be an employee and had issued him a receipt.
The Company filed a suit against Mr. R for non-payment of dues. Discuss the fate of the suit and the liability of Mr.
R towards company as on current date in consonance with the provision of the Companies Act 2013? Would your
answer be different if a receipt under the company seal was not issued by Mr. C after receiving payment?
[Nov. 2022 (4 Marks)]
[MTP Jun 2024 (7 Marks)]
(i) Fate of the suit and the liability of Mr. R towards the company:
Doctrine of the Indoor Management
According to the Doctrine of the Indoor Management, the outsiders are not deemed to have notice of the
internal affairs of the company. They are entitled to assume that the acts of the directors or other officers of
the company are validly performed, if they are within the scope of their apparent authority. So long as an act
is valid under the articles, if done in a particular manner, an outsider dealing with the company is entitled to
assume that it has been done in the manner required. This is the indoor management rule, that the company’s
indoor affairs are the company’s problem. This rule has been laid down in the landmark case-the Royal British
Bank vs. Turquand. (Known as “Turquand Rule”)
In the instant case, Mr. R is not liable to pay the amount of % 1,50,000 to MNO Private Limited as he had
genuine reasons to trust Mr. C, an employee of the company who had issued him a signed and sealed receipt.
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(ii) Liability of Mr. R in case no receipt is issued by Mr. C:

Exceptions to doctrine of indoor management: Suspicion of irregularity is an exception to the doctrine of
indoor management. The doctrine of indoor management, in no way, rewards those who behave negligently.
It is the duty of the outsider to make necessary enquiry, if the transaction is not in the ordinary course of
business.

If a receipt under the company seal was not issued by Mr. C after receiving payment, Mr. R is liable to pay the
said amount as this will be deemed to be a negligence on the part of Mr. R and it is his duty to make the
necessary enquiry to check that whether Mr. C is eligible to take the payment or not.

Mike LLC incorporated in Singapore having an office in Pune, India. Analyse whether Mike LLC would be called

as a foreign company as per the provisions of the Companies Act, 2013? Also explain the meaning of foreign

company. [Nov. 2022 (3 Marks)]
[MTP Jan 2025(3 Marks)]

Mike LLC is incorporated in Singapore and having a place of business in Pune, India. Since, Mike LLC is

incorporated outside India and having a Place of business in India, hence it is a foreign Company.

Foreign Company [Section 2(42) of the Companies Act, 2013]: It means any company or body corporate

incorporated outside India which—

(i) has a place of business in India whether by itself or through an agent, physically or through electronic mode;

and
(if) conducts any business activity in India in any other manner.

Explain the 'Doctrine of ultra vires under the Companies Act, 2013. What are the consequences of 'ultra vires' acts
of the company? [May 2022 (6 Marks)]
[MTP Apr 2024 (7 Marks)]
OR
ABC Limited was into sale and purchase of iron rods. This was the main object of the company mentioned in the
Memorandum of Association. The company entered into a contract with Mr. John for some finance related work.
Later on, the company repudiated the contract as being ultra vires.
With reference to the same, briefly explain the doctrine of “ultravires” under the Companies Act, 2013. What are
the consequences of ultravires acts of the company? [RTP June 2023]
[MTP Mar 2022(6 Marks)]
Doctrine of ultra vires:
The meaning of the term ultra vires is simply “beyond (their) powers”. The legal phrase “ultra vires” is applicable
only to acts done in excess of the legal powers of the doers. This presupposes that the powers in their nature are
limited. To an ordinary citizen, the law permits whatever does the law not expressly forbid. It is a fundamental rule
of Company Law that the objects of a company as stated in its memorandum can be departed from only to the extent
permitted by the Act, thus far and no further [Ashbury Railway Company Ltd. vs. Riche]. In consequence, any act
done or a contract made by the company which travels beyond the powers not only of the directors but also of the
company is wholly void and inoperative in law and is therefore not binding on the company. On this account, a
company can be restrained from employing its fund for purposes other than those sanctioned by the memorandum.
Likewise, it can be restrained from carrying on a trade different from the one it is authorised to carry on.
Consequences of ‘ultra vires’ acts of the company:
The impact of the doctrine of ultra vires is that a company can neither be sued on an ultra vires transaction, nor can
it sue on it. Since the memorandum is a “public document”, it is open to public inspection. Therefore, when one
deals with a company one is deemed to know about the powers of the company. If in spite of this one enters into a
transaction which is ultra vires the company, he/she cannot enforce it against the company.
An act which is ultra vires the company being void, cannot be ratified by the shareholders of the company.
However, some ultra vires act can be regularised by ratifying them subsequently. For instance, if the act is ultra
vires the power of the directors, the shareholders can ratify it; if it is ultra vires the articles of the company, the
company can alter the articles; if the act is within the power of the company but is done irregularly, shareholders
can validate such acts.
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OR
Doctrine of ultra vires: The meaning of the term ultra vires is simply “beyond (their) powers”. The legal phrase
“ultra vires” is applicable only to acts done in excess of the legal powers of the doers. This presupposes that the
powers in their nature are limited. It is a fundamental rule of Company Law that the objects of a company as stated
in its memorandum can be departed from only to the extent permitted by the Act, thus far and no further. In
consequence, any act done or a contract made by the company which travels beyond the powers not only of the
directors but also of the company is wholly void and inoperative in law and is therefore not binding on the company.
On this account, a company can be restrained from employing its fund for purposes other than those sanctioned by
the memorandum. Likewise, it can be restrained from carrying on a trade different from the one it is authorised to
carry on.
The impact of the doctrine of ultra vires is that a company can neither be sued on an ultra vires transaction, nor can
it sue on it. Since the memorandum is a “public document”, it is open to public inspection. Therefore, when one
deals with a company one is deemed to know about the powers of the company. If in spite of this you enter into a
transaction which is ultra vires the company, you cannot enforce it against the company.
An act which is ultra vires the company being void, cannot be ratified even by the unanimous consent of all the
shareholders of the company.
Hence in the given case, ABC Limited cannot enter into a contract outside the purview of its object clause of
Memorandum of Association as it becomes ultra vires and thus null and void.

BC Private Limited and its subsidiary KL Private Limited are holding 90,000 and 70,000 shares respectively in PQ
Private Limited. The paid-up share capital of PQ Private Limited is % 30 Lakhs (3 Lakhs equity shares of ¥ 10 each
fully paid). Analyse with reference to provisions of the Companies Act, 2013 whether PQ Private Limited is a
subsidiary of BC Private Limited. What would be your answer if KL Private Limited is holding 1,60,000 shares in
PQ Private Limited and no shares are held by BC Private Limited in PQ Private Limited? [RTP Dec 2023]

[RTP Jan 2025]

Section 2(87) of the Companies Act, 2013 defines “subsidiary company” in relation to any other company (that is

to say the holding company), means a company in which the holding company—

(i) controls the composition of the Board of Directors; or

(ii) exercises or controls more than one-half of the total voting power either at its own or together with one or more
of its subsidiary companies:

For the purposes of this section —

() a company shall be deemed to be a subsidiary company of the holding company even if the control
referred to in sub-clause (i) or sub-clause (ii) is of another subsidiary company of the holding company;

(I1) “layer” in relation to a holding company means its subsidiary or subsidiaries.

In the instant case, BC Private Limited together with its subsidiary KL Private Limited is holding 1,60,000

shares (90,000 + 70,000 respectively) which is more than one half in nominal value of the Equity Share Capital

of PQ Private Limited. Hence, PQ Private Limited is subsidiary of BC Private Limited.

(ii) Inthe second case, the answer will remain the same. KL Private Limited is a holding 1,60,000 shares i.e., more
than one half in nominal value of the Equity Share Capital of PQ Private Limited (i.e., holding more than one
half of voting power). Hence, KL Private Limited is holding company of PQ Private Company and BC Private
Limited is a holding company of KL Private Limited.

Hence, by virtue of Chain relationship, BC Private Limited becomes the holding company of PQ Private
Limited.

Narendra Motors Limited is a Government Company. Shah Auto Private Limited have share capital of X 10 crore
in the form of 10,00,000 shares of X 100 each. Narendra Motors Limited is holding 5,05,000 shares in Shah Auto
Private Limited. Shah Auto Private Limited claimed the status of Government Company. Advise as legal advisor,
whether Shah Auto Private Limited is government company under the provisions of Companies Act, 2013?
[RTP Dec 2023]
[RTP Jan 2025]
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According to the provisions of Section 2(45) of Companies Act, 2013, Government Company means any company

in which not less than 51% of the paid-up share capital is held by-

(i) the Central Government, or

(ii) by any State Government or Governments, or

(iii) partly by the Central Government and partly by one or more State Governments, and the section includes a
company which is a subsidiary company of such a Government company.

According to Section 2(87), “subsidiary company” in relation to any other company (that is to say the holding

company), means a company in which the holding exercises or controls more than one-half of the total voting power

either at its own or together with one or more of its subsidiary companies.

By virtue of provisions of Section 2(87) of Companies Act, 2013, Shah Auto Private Limited is a subsidiary

company of Narendra Motors Limited because Narendra Motors Limited is holding more than one-half of the total

voting power in Shah Auto Private Limited. Further as per Section 2(45), a subsidiary company of Government

Company is also termed as Government Company. Hence, Shah Auto Private Limited being subsidiary of Narendra

Motors Limited will also be considered as Government Company.

A Company registered under Section 8 of the Companies Act, 2013, has been consistently making profits for the
past 5 years after a major change in the management structure. Few members contented that they are entitled to
receive dividends. Can the company distribute dividend? If yes, what is the maximum percentage of dividend that
can be distributed as per provisions of the Companies Act, 2013? Also, to discuss this along with other regular
matters, the company kept a general meeting by giving only 14 days’ notice. Is this valid? [RTP Nov 2022]
[MTP May 2024(3 Marks)]
A company registered under Section 8 of the Companies Act, 2013 is prohibited from the payment of any dividends
to its members.
Hence in the given case, the contention of the members to distribute dividend from the profits earned is wrong.
Also, Section 8 company is allowed to call a general meeting by giving 14 days instead of 21 days.

Ram wants to incorporate a company in which he will be the only member. According to provisions of the
Companies Act, 2013, what type of company can be incorporated? What are the salient features of this type of
company? [PYQ Jun 2024(7 Marks)]
[SA Jun 2024]
[MTP Dec 2024(7 Marks)]
Section 2(62) of the Companies Act, 2013 defines one person company (OPC) as a company which has only one
person as a member.
Ram wants to incorporate a company in which he will be the only member. Hence, he can incorporate an One person
Company.
According to section 3(1)(c) of the Companies Act, 2013, OPC is a private limited company with the minimum paid
up share capital as may be prescribed and having one member.
OPC (One Person Company) — salient features
e Only one person as member.
e  Minimum paid up capital — no limit prescribed.
e The memorandum of OPC shall indicate the name of the other person, who shall, in the event of the subscriber’s
death or his incapacity to contract, become the member of the company.
e The other person whose name is given in the memorandum shall give his prior written consent in prescribed
form and the same shall be filed with Registrar of companies at the time of incorporation.
e Such other person may be given the right to withdraw his consent.
e The member of OPC may at any time change the name of such other person by giving notice to the company
and the company shall intimate the same to the Registrar.
e Any such change in the name of the person shall not be deemed to be an alteration of the memorandum.
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Only a natural person who is an Indian citizen whether resident in India or otherwise and has stayed in India for
a period of not less than 120 days during the immediately preceding financial year.

o shall be eligible to incorporate an OPC,;

o shall be a nominee for the sole member of an OPC.

No person shall be eligible to incorporate more than one OPC or become nominee in more than one such
company.

No minor shall become member or nominee of the OPC or can hold share with beneficial interest.

Such Company cannot be incorporated or converted into a company under section 8 of the Act. Though it may
be converted to private or public companies in certain cases.

Such Company cannot carry out Non-Banking Financial Investment activities including investment in securities
of any body-corporate.

If One Person Company or any officer of such company contravenes the provisions, they shall be punishable
with fine which may extend to ten thousand rupees and with a further fine which may extend to one thousand
rupees for every day after the first during which such contravention continues.

Here the member can be the sole member-cum-director.
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The Negotiable Instruments Act, 1881

Sol.

Sol.

Sol.

What are Negotiable Instruments? Explain its essential characteristics under the Negotiable Instruments Act, 1881.
[RTP Sep 2024]

[MTP Apr 2024(7 Marks)]

Meaning of Negotiable Instruments: Negotiable Instruments is an instrument (the word instrument means a

document) which is freely transferable (by customs of trade) from one person to another by mere delivery or by

indorsement and delivery. The property in such an instrument is passed to a bonafide transferee for value.

The Act does not define the term ‘Negotiable Instruments’. However, Section 13 of the Act provides for only three

kinds of negotiable instruments, namely bills of exchange, promissory notes and cheques, payable either to order

or bearer.

Essential Characteristics of Negotiable Instruments

1. Itis necessarily in writing.

2. It should be signed.

3. Itis freely transferable from one person to another.

4. Holder’s title is free from defects.

5. It can be transferred any number of times till its satisfaction.

6. Every negotiable instrument must contain an unconditional promise or order to pay money. The promise or
order to pay must consist of money only.

7. The sum payable, the time of payment, the payee, must be certain.

8. The instrument should be delivered. Mere drawing of instrument does not create liability.

Shankar drew a cheque in favour of Surendar. After having issued the cheque, Shankar requested Surendar not to
present the cheque for payment and gave a stop payment request to the bank in respect of the cheque issued to
Surendar. Decide, under the provisions of the Negotiable Instruments Act, 1881 whether the said acts of Shankar
constitute an offence? [MTP Jun 2024 (7 Marks)]
As per the facts stated in the question, Shankar (drawer) after having issued the cheque, informs Surendar (drawee)
not to present the cheque for payment and also gave a stop payment request to the bank in respect of the cheque
issued to Surendar.

Section 138 of the Negotiable Instruments Act, 1881, is a penal provision in the sense that once a cheque is drawn
on an account maintained by the drawer with his banker for payment of any amount of money to another person out
of that account for the discharge in whole or in part of any debt or liability, is informed by the bank unpaid either
because of insufficiency of funds to honour the cheques or the amount exceeding the arrangement made with the
bank, such a person shall be deemed to have committed an offence.

Once a cheque is issued by the drawer, a presumption under Section 139 of the Negotiable Instruments Act, 1881
follows and merely because the drawer issues a notice thereafter to the drawee or to the bank for stoppage of
payment, it will not preclude an action under Section 138.

Also, Section 140 of the Negotiable Instruments Act, 1881, specifies absolute liability of the drawer of the cheque
for commission of an offence under section 138 of the Act. Section 140 states that it shall not be a defence in a
prosecution for an offence under section 138 that the drawer had no reason to believe when he issued the cheque
that the cheque may be dishonoured on presentment for the reasons stated in that section.

Accordingly, the act of Shankar, i.e., his request to stop payment constitutes an offence under the provisions of the
Negotiable Instruments Act, 1881.

What are Inchoate and Ambiguous Instruments under the Instruments Act, 1881? [MTP May 2024 (7 Marks)]

[MTP Jan 2025(7 Marks)]
Inchoate Instrument: It means an instrument that is incomplete in certain respects. The drawer/ maker/ acceptor/
indorser of a negotiable instrument may sign and deliver the instrument to another person in his capacity leaving
the instrument, either wholly blank or having written on it the word incomplete. Such an instrument is called an
inchoate instrument and this gives the power to its holder to make it complete by writing any amount either within
limits specified therein or within the limits specified by the stamp's affixed on it. The principle of this rule of an
inchoate instrument is based on the principle of estoppel.
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Ambiguous Instrument: According to Section 17 of the Negotiable Instruments Act, 1881, where an instrument
may be construed either as a promissory note or bill of exchange, the holder may at his election treat it as either,
and the instrument shall be thenceforward treated accordingly.

Thus, an instrument which is vague and cannot be clearly identified either as a bill of exchange, or as a promissory
note, is an ambiguous instrument. In other words, such an instrument may be construed either as a promissory note,
or as a bill of exchange. Section 17 provides that the holder may, at his discretion, treat it as either and the instrument
shall thereafter be treated accordingly.

M owes money to N. Therefore, he makes a promissory note for the amount in favor of N, for safety of transmission
he cuts the note in half and posts one half to N. He then changes his mind and calls upon N to return the half of the
note which he had sent. N requires M to send the other half of the promissory note. Decide how rights of the parties
are to be adjusted. [Study Material]
[MTP Jul 2024 (4 Marks)]
The question arising in this problem is whether the making of promissory note is complete when one half of the
note was delivered to N. Under Section 46 of the N.I. Act, 1881, the making of a Promissory Note (P/N) is completed
by delivery, actual or constructive. Delivery refers to the whole of the instrument and not merely a part of it.
Delivery of half instrument cannot be treated as constructive delivery of the whole. So, the claim of N to have the
other half of the P/N sent to him is not maintainable.
M is justified in demanding the return of the first half sent by him. He can change his mind and refuse to send the
other half of the P/N.

Rama executes a promissory note in the following form, 'I promise to pay a sum of X 10,000 after three months'.
Decide whether the promissory note is a valid promissory note. [Study Material]

[MTP Jul 2024 (3 Marks)]
The promissory note is an unconditional promise in writing. In the above question the amount is certain but the date
and name of payee is missing, thus making it a bearer instrument. As per Reserve Bank of India Act, 1934, a
promissory note cannot be made payable to bearer whether on demand or after certain days. Hence, the - instrument
is illegal as per Reserve Bank of India Act, 1934 and cannot be legally enforced.

Manoj owes money to Umesh. Therefore, he makes a promissory note for the amount in favour of Umesh, for safety
of transmission he cuts the note in half and posts one half to Umesh. He then changes his mind and calls upon
Umesh to return the half of the note which he had sent. Umesh requires Manoj to send the other half of the
promissory note. Decide how rights of the parties are to be adjusted in reference to the Negotiable Instruments Act,
1881. [ICAI Module, RTP May 19, MTP Mar 19, May 20, Mar 21, MTP Mar 22]
Provision

The question arising in this problem is whether the making of promissory note is complete when one half of the
note was delivered to Umesh. Under Section 46 of the Negotiable Instruments Act, 1881, the making of a
promissory note is completed by delivery, actual or constructive. Delivery refers to the whole of the instrument and
not merely a part of it. Delivery of half instrument cannot be treated as constructive delivery of the whole.
Analysis and conclusion

So, the claim of Umesh to have the other half of the promissory note sent to him is not maintainable. Manoj is
justified in demanding the return of the first half sent by him. He can change his mind and refuse to send the other
half of the promissory note.

Mr. Y issued a cheque for % 10,000 to Mr. Z which was dishonoured by the Bank because Y did not have enough
funds in his account and has no authority to overdraw. Examine as per the provisions of the Negotiable Instruments
Act, 1881 whether-
(i)  Mr. Y is liable for dishonour of cheque, if yes, what are the consequences for such an offence?
(i)  What would be your answer if Y issued a cheque as a donation to Mr. Z? [RTP Jan, 2025]
[SA Jun 2024]
[MTP Dec 2024(7 Marks)]
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Dishonour of Cheque for Insufficiency, Etc., of funds in the accounts [Section 138 of the Negotiable

Instruments Act, 1881]

Where any cheque drawn by a person on an account maintained by him with a banker—

e for payment of any amount of money

e to another person from that account

o for the discharge, in whole or in part, of any debt or other liability,

e [Acheque given as gift or donation, or as a security or in discharge of a mere moral obligation, or for an illegal
consideration, would be outside the purview of this section]

e s returned by the bank unpaid,

e either because of the—

o amount of money standing to the credit of that account is insufficient to honour the cheque, or

o that it exceeds the amount arranged to be paid from that account by an agreement made with that bank,
such person shall be deemed to have committed an offence and shall, be punished with imprisonment for a term
which may extend to two years, or with fine which may extend to twice the amount of the cheque, or with both.

In the instant case,

(i) Since Y’s cheque was dishonoured by the Bank due to insufficiency of funds in his account, he shall be deemed
to have committed an offence and shall, be punished with imprisonment for a term which may extend to two
years, or with fine which may extend to Rs. 20,000, or with both.

(if) A cheque given as gift or donation, or as a security or in discharge of a mere moral obligation, or for an illegal
consideration, would be outside the purview of this section. Hence, if Y issued a cheque as a donation to Mr.
Z, he shall not be liable under section 138 of the Act.

Referring to the provisions of the Negotiable Instruments Act, 1881, answer the following in the given scenario:
(i)  Aman drew the bill of exchange (the bill) on Baban, who accepted it, payable to Magan or order. Magan
indorsed the bill to Gagan. Gagan indorsed the bill to Akash to be delivered to him on the next day. However,
on the death of Gagan on the same day, his only son Ankit delivered the bill to Akash on the next day as
intended by his deceased father. On presenting the bill on the due date, Baban refused to pay. Explaining the
importance of delivery in negotiation, decide, whether Akash can enforce the payment of the bill against
Baban or the previous parties. (4 Marks)
(i) Reliable Limited, an Indian company, is a global leader in Petrochemical products. For payment of the sale
price of machinery imported from Alex Manufacturing Limited, a USA based company (the exporter), the
Indian company drew a bill of exchange on Manish, a resident of Mumbai (India) who accepted the bill at
Mumbai payable to the exporter in Los Angeles, USA. Decide, whether the bill of exchange is an inland
instrument or a foreign instrument. Assume that the bill of exchange was signed by the authorised person for
the drawer company. (3 Marks)
[SA Sep 2024]
[MTP Jan 2025(7 Marks)]
(i)  Importance of Delivery in Negotiation [Section 46 of the Negotiable Instruments Act, 1881]
Delivery of an instrument is essential whether the instrument is payable to bearer or order for effecting the
negotiation. The delivery must be voluntary, and the object of delivery should be to pass the property in the
instrument to the person to whom it is delivered. The delivery can be, actual or constructive. Actual delivery
takes place when the instrument changes hand physically. Constructive delivery takes place when the
instrument is delivered to the agent, clerk or servant of the indorsee on his behalf or when the indorser, after
indorsement, holds the instrument as an agent of the indorsee.
Section 46 also lays down that when an instrument is conditionally or for a special purpose only, the property
in it does not pass to the transferee, even though it is indorsed to him, unless the instrument is negotiated to a
holder in due course.
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The contract on a negotiable instrument until delivery remains incomplete and revocable. Delivery is essential
not only at the time of negotiation but also at the time of making or drawing of negotiable instrument. The
rights in the instrument are not transferred to the indorsee unless after the indorsement the same has been
delivered. If a person makes the indorsement of instrument but before the same could be delivered to the
indorsee, the indorser dies, the legal representatives of the deceased person cannot negotiate the same by mere
delivery thereof. (Section 57).

In the instant case, Ankit the only son of Gagan delivered the bill to Akash on the next day as intended by his
deceased father (Gagan) which is not valid.

Hence, Akash cannot enforce the payment of the bill against Baban or the previous parties.

As per section 11 of the Negotiable Instruments Act, 1881, a promissory note, bill of exchange or cheque
drawn or made in India and made payable in, or drawn upon any person resident in India shall be deemed to
be an inland instrument.

In the instant case, the bill of exchange was:

e Drawn in India (since it was drawn by Reliable Limited, an Indian company).

e Accepted in India (Manish, a resident of Mumbai, accepted the bill in Mumbai).

e Payable outside India, in Los Angeles, USA.

The bill of exchange in this case is an inland instrument because it was drawn in India and accepted by a
person resident in India, even though it is payable outside India (Los Angeles, USA).
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