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From the Author’s Pewv....

Learning Process can never be tedious when it is
interactive, | believes in active participation of students in the
classroom with the focus shifting from the teaching process to the
learning . With the concepts explained and analyzed in every topic of
our Business law , | invite students to discuss and debate on the topics
/ concepts through hand raise

Every Concept is probed from all possible perspectives till
it is flawlessly comprehended in all the dimensions at a particular
level. The same is done for all the concepts in our Business law Subject

The concepts & exercises are revised daily so as to make students
to build the concepts at a high level. The analysis of a concept &
topics helps a student to comprehend it beyond doubt

This book has been prepared in view of students so as to analyze,
comprehend and interpret each concept easily through various flow
charts , pictographs , examples ,illustrations with a simple & easy
language

Lets explore this world of law through joy

Regards

CS Satisiv D Badretu




The Indian
Contract Act 1872




Nature of Contract




Unit 1 . Nature of Contract

Introduction :

Section 1 : Short title

Notified in
official
Gazette

Pass by both

President
consent

houses of
parliament

Bill

7

- September 1 1872

« General Principles &
- Special Contracts

« Whole of India

Applicable

. « Whatever the Nationality
Contract tn . Falls under Indian

India Contract Act 1872

Contract - Follows that Country Law

Outside India
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Contract = Agreement + Enforceable by Law

Intention to create
legal obligation

_— \

Parties are bound to If default by either
perform promise of them

\ 4

Must be intend to
sue

Offer

Communicate

Offeror Offeree
/\
Accept Reject
Offer + Acceptance = Promise
Promise + Consideration = Agreement

CS Satish D Baheti



Agreement

Promise Set of promises

forming

consideration

For each other

Agreement = promise + Consideration

Agreement = Offer + Acceptance

\ 4

Proposal When Accepted

A\ 4
Becomes Promise

Offer

Offeror

Acceptance

|

Promise

CS Satish D Baheti



Offer / Proposal

To do Teach ?

\ 4

<
<«

Yes !

Abstain from doing

Not teach in other platform

v

<
<

Yeah Sure!
Section 2(a)
signifies
When one Person Another Person

His willingness

\ 4

To do something To Abstain f;rl/c]).m doing
something

With a view to obtain the assent of that other
To Such

T,

act abstinence

\/

He is said to make a proposal
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Definition of Offer/Proposal:

According to Section 2(a) of the Indian Contract Act, 1872,

“when one person signifies to another his willingnhess to do or to
abstain from doing anything with a view to obtaining the assent of
that other to such act or abstinence, he is said to make a proposal”.

Question 1 :

The Law of Contract is hot whole law of Agreements ?
Answer :

» Agreements that create legal obligations are called as Contracts
» Agreements that do not create legal obligations are just a promise

Question 2 :

The Law of Contract is not whole law of Obligations

Answer :

» It deals with only those obligations
» Which arise out of Agreements - contract
» Which not arise out of Agreements - Not contract

» Example :

» An obligation to maintain wife and children, an order of the court
of law etc. These are status obligations and so out of the scope of
the Contract Act.

The Law of Contract is not whole law of Obligations

CS Satish D Baheti



Question 3 2018 Nov - 3 Marks

Mr. Ramesh promised to pay ~ 50,000 to his wife Mrs. Lali so that she can spend
the sum on her 30th birthday. Mrs. Lali insisted her husband to make a written
agreement if he really loved her. Mr. Ramesh made a written agreement and the
agreement was registered under the law. Mr. Ramesh failed to pay the specified
amount to his wife Mrs. Lali. Mrs. Lali wants to file a suit against Mr. Ramesh
and recover the promised amount.

Referring to the applicable provisions of the Contract Act, 1872, advise whether
Mrs. Lali will succeed.

Provision of Law :

Parties must intend to create legal obligations: There must be an
intention on the part of the parties to create legal obligation between
them. Social or domestic type of agreements are not enforceable in court
of law and hence they do not result into contracts.

Case law_: Balfour vs. Balfour

Facts of the Case :

In the given question, Mr. Ramesh promised to pay = 50,000 to his wife so
that she can spend the same on her birthday. However, subsequently, Mr.
Ramesh failed to fulfil the promise, for which Mrs. Lali wants to file a
suit against Mr. Ramesh.

Analysis & Conclusion :

Referring to above provisions of law , Here in the given circumstance
wife will not be able to recover the amount as it was a social agreement
and the parties did not intend to create any legal relations.
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Question 4 3 Marks

Differentiate between Agreement & Contract ?

Basis Agreement Contract

1. Meaning Every promise and every Agreement enforceable
set of promises, forming by law.
the consideration for each | (Agreement + Legal
other. enforceability)
(Offer + Acceptance)

2.Scope wider harrow

3. Legal. Not creates creates

Obligation

4.Nature All agreement are not All contracts are

contracts agreements.




Essentials of a Valid Contract

Question 5

7 Marks

Define Contract . Describe the essentials of a valid contract ?

All agreements are contracts if they are made by the :

Free consent
Of Parties

Competent to
Contract

For Lawful with lawful
Consideration object

And not expressly
Declared void

In terms of Section 10 of the Act,

“all agreements are contracts if they are made by the free consent of the
parties competent to contract, for a lawful consideration and with a lawful
object and are not expressly declared to be void”.

Section 10 - Essential elements of a contract

Section 29 - Uncertainty
Section 56 - Possibility to perform

1. Intention to Create Legal Obligation

Example 1 : Movie

Picnic
Dinner
Trekking
CA Exam

Domestic , Social , Religious

Presumption :
Law believes that it is not enforceable unless expressly mentioned

Example 2 :

Sale/Purchase

Party Agreement

NDA (Non Disclosure Agreement)

Property Purchase

Ccommercial transaction

Presumption :
Generally enforceable by law , unless expressly exclude

CS Satish D Baheti
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Case Law : Balfour vs. Balfour

Holiday Planned

Went to England

Enjoyed alot

Holiday Ends

4

Suddenly Mrs Balfour Fells Sick

/\

Mr Balfour should go to
work in Shillong

Mrs Balfour unable to come
Due to illness

So Mr Balfour said he will give
30 Pouhds as Maintenance

After sometime Mr Balfour stopped giving 30 pounds

i

Mr Balfour back to work in Shillong

CS Satish D Baheti
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Here it involves
money
transaction, So
its not a social
Agreement

Social
Contract

. s
Mrs Balfour Mr Balfour
Plaintiff Defendant

Courts Decision :

It was held that transaction between Mr and Mrs Balfour was not
commercial “Every Money Transaction not becomes commercial “

A
It was out of Love and Affection
There is no intention to create legal obligations and therefore we
can’t sue against Mr Balfour

A

But if intention was clear at the time of entering into contract,

that failure to perform amounts to breach of duty and liable for
action under court

13
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2. Free Consent

Consent : Section 13

Agree upon Same thing in same sense

Consensus Ad ldem = Meeting of minds

Free Consent : Section 14

When its not caused by

Coercion
Undue Influence
Fraud

Misrepresentation
Mistake ( Law & Fact)

kW

3. Parties Competent to Contract

Parties must be Competent to Contract,
Otherwise it is not enforceable by court of law

Competent Must be

Major Sound Mind Not disqualified by law

Competent Must not be

Minor Unsound Mind disqualified by law

14
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4. Lawful Consideration

Lawful Consideration

Price paid by Consideration Not disqualified by law
one party for
Promise of
other .
Act Forbearance Promise
N It should not be
Something in return

It may be past /present/

Future
v
Quid pro quo
Forbidden by law Defeats the Fraudulent
provision of
law
v
No injury

No Damage

5. Lawful Object

Lawful Object

l

Which is not
Fraudulent lllegal Immoral Oppose to public policy Injury to person Damage to
Property
15
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6.Not Expressly Declared Void

Agreements Which are Expressly Declared Void

Section 24 : Agreements of Unlawful Consideration
Section 25 : Agreements Without Consideration
Section 26 : Restrain to Marriage

Section 27 : Restrain to Trade

Section 28 : Restrain to Legal Proceedings

Section 29 : Uncertainty

Section 30 : Wagering Agreements

Section 56 : Impossible to Perform

7. Certainty

Certainty

I

Section 29

!

Agreement

Meaning of Which
is Uncertain

A 4
Void Agreement

Note : Agreements must not be Vague / Uncertain

0il Coconut Oil
Sell Sell
Oil seller Oil Seller
Which Oil Valid
Not valid

16
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8. Possibility to Perform

» Capable of being performed
> If the act is impossible by itself , Physically or Legally , then
the agreement cannot be enforceable by law

| promise to
teach whole

CA Foundation
law in just 1

hour

Impossible to Perform

Must Satisfy to

Offer
Proper [—» Essential
Acceptance
10. Other Requirements
Oral
Contract
Written

/

Should be
In Writing

Requirements

Stamp Duty

CS Satish D Baheti
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e
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10. Other
Requirements

9. Offer &
Acceptance

8. Possibility
to Perform

7. Certainty

l.Intention to
create legal
Obligation

6. Not
Expressly
declared void

2. Free
Consent

3.Parties
Competent to
Contract

4. Lawful
Consideration




Types Of Contracts

Question 6 RTP Nov 2019 7 Marks

Define Contract . Describe about various types of Contracts

Types Of Contracts
on the basis of

Validity / l .
Enforceability Formation Performance

y v

Valid Contracts Express Contract Executed Contract

Void Contracts Implied Contract Executory Contract

Voidable Contracts Quasi Contract
Unilateral Bilateral

Contract
lllegal Contracts E Com Contract Contract

Unenforceable Contracts




On the basis of Validity / Enforceability

1. Valid Contracts —
/ Binding
Contract \

Agreement
Enforceable

A

All Essential Elements

Section 10 : Essential Elements
Section 29 : Certainty
Section 56 : Possibility

“ An agreement which is binding and enforceable is a valid contract. It
contains all the essential elements of a valid contract “

Purchasing a car for 5 lakhs

=

2. Void Contracts Section 2(j )

“A contract which ceases to be enforceable by law becomes void when it
ceases to be enforceable”.

Valid Void
¢ >
[ J
Contract Subsequent Event
Supervening Marry - Death

Impossibility Accident
Contract impossible
to Perform
Supervening Juban Kesari

Illegality

CS Satish D Baheti



3. Voidable Contracts Section 2(i)

Void Able
Other party can’t Only one party can able
Go to court to go to court
Agreement

A 4
Enforceable by law

But not at the option of

At the i
t the option of Other or others

One or more parties

“an agreement which is enforceable by law at the option of
ohe or more parties thereto, but not at the option of the other or
others is a voidable contract”.

Or else | will
shoot you

Sell house

For 10 lakhs

100 crores
House

Note : Usually contract is voidable , When consent is not free

21
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Question 7

5 Marks

Differentiate between VVoid Contract & Voidable Contract

Basis Void Contract Voidable Contract
1. Meaning » Ceases to be » Enforceable at the
enforceable option
2. Enforceability | » cannot » At the option of AP
3. Cause » Change in law » Consent not free
» Change in Circumstance
4.Performance » Cannot > If AP not exercise
of Contract option
» Any other can claim
performance
5. Rights » No right AP has right to make
> Valid (or)
> Void
Void Agreement
An Agreement Not Enforceable by Law
Void ab Initio Does not raise to any legal Obligation
Void ab Initio
Cease Absolute Not Enforceable by law

1. Agreement with Minor
2. Agreements without Consideration
3. Agreements Expressly declared Void

CS Satish D Baheti
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4. lllegal Contracts

» Forbidden by Law - also Void

» Not enforceable by court of Law
> Oppose to Public Policy

» Immoral in Nature

Murder Kidnap

SDB Sir agrees to Purchase Brown Sugar from Ritesh
> Which is an illegal Agreement

Browhn Sugar 4

v

Purchase

5. Unenforceable Contracts

Contract valid in itself

A 4
Not capable of being enforce

v
Because of some Technical Defect

Writing Registration Time bar

Stamp

“Where a contract is good in substance but because of some technical
defect i.e. absence in writing, barred by limitation etc. one or both the
parties cannot sue upon it, it is described as an unenforceable contract

Partnership Deed - Oral/ Written
Arbitration - Written

Sale of House - Registered
Barred by limitation Act

CS Satish D Baheti



Question 8 5 Marks

Differentiate between Void Agreement & lllegal Agreement ?

Basis Void Agreement lllegal Agreement

1. Meaning » Not enforceable by Law | » Forbidden by law
» Oppose to Public
Policy
2. Scope » Not necessarily illegal » Always Void (illegal)
3. Nature » Not Forbidden by Law » Forbidden by Law
4.Punishment » No > Yes
5.Collateral » Mat be Void / Valid » Always Void
Agreement




Question 9 MTP Nov 2019 4 Marks
Point out with reason whether the following agreements are valid or void:

(i) Riya promises Samarth to lend Rs. 500,000 in lieu of consideration that
Samarth gets Riya’s marriage dissolved and he himself marries her.

(ii) Aryan agrees with Mathew to sell his black horse. Unknown to both the
parties, the horse was dead at the time of agreement.

(iii) Ravi sells the goodwill of his shop to Shyam for Rs. 4,00,000 and promises
not to carry on such business forever and anywhere in India

(iv) In an agreement between Prakash and Girish, there is a condition that
they will not institute legal proceedings against each other without
consent.

(i) Void Agreement:

As per Section 23 of the Indian Contract Act, 1872, an agreement is void if
the object or consideration is against the public policy.

(ii) Void Agreement:

As per Section 20 of the Indian Contract Act, 1872 the contracts caused by
mistake of fact are void. There is mistake of fact as to the existence of subject
matter.

(iii) Void Agreement:

As per Section 27 of the Indian Contract Act, 1872 an agreement in restraint
of trade is void. However, a buyer can put such a condition on the seller of good
will, not to carry on same business. However, the conditions must be reasonable
regarding the duration and the place of the business.

(iv) Void Agreement:

An agreement in restraint of legal proceedings is void as per Section 28 of
the Indian Contract Act, 1872.

25
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1. Express Contract

Words

Expressed by \
Writings

Section 9 |——» Express Promise

If Proposal / Acceptance
made in words

2. Implied Contracts

Comes into existence by implification

By Action By Conduct of Parties By Course of dealings
Between parties

Section 9 - Implied Promise

l

If Proposal / Acceptance
made otherwise than words




3. Tacit Contracts

» Tacit means Silent
» Inferred from the conduct of Parties

1. Withdrawing Cash from ATM

2. Sale by Fall of Hammer in an
Auction Sale

4. Quasi Contracts

Not actual Contract

A

But resembles a contract

Creates and enforce obligations
When no real Contract exists

Example 1. Finder of lost Purse
2. Pizza delivered to others
3. Money paid under mistake

5. E-Contracts

Contract between 2 or more parties

By using electronic means

/\

E mail E commerce

» Electronic Data Interchange EDI
Also Known as » » Cyber Contract
» Mouse Click Contract

27
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On the basis of Performance

1. Executed Contract

Consideration

/\

Act Forbearance

Done / Executed Is brought on record

Executed Contract

The consideration in a given contract could be an act or forbearance.
When the act is done or executed or the forbearance is brought on
record, then the contract is an executed contract

» Both the Parties of the contract have performed their obligation

» Both the Parties have done what they were to do

Sugar

A

v

Rs 10

28
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2. Executory Contract

Consideration Reciprocal Promise / Obligation

Consideration to perform in future

Executory Contract

: In an executory contract the consideration is reciprocal promise or obligation.
Such consideration is to be performed in future only and therefore these contracts
are described as executory contracts.

| promise to
teach Law from
Next Month for
$1000

O
‘oo
1 Ml e Yes

Executory Contract

Unilateral Bilateral

One sided Contract Where Obligation /
L Promise

One Party has to
Performed —
Its duty / obligation erlmg

On the part of both

Other part is :
Outstanding (Pending) the Parties

¢ \ 4

Example : Example :

> A;Ivertisement about Lost dog » Sale of Plot at Earnest Money
» Finds Lost Dog . & transfers Possession

» Reward Rs 5,000 pending

29

CS Satish D Baheti



Question 10 7 Marks

Define offer & its essentials . Describe various types of offer ?

Definition of Offer/Proposal:

According to Section 2(a) of the Indian Contract Act, 1872,
“when one person sighifies to another his willingness to do or to

abstain from doing anything with a view to obtaining the assent of
that other to such act or abstinence, he is said to make a proposal”.

Essentials of a Offer / Proposal

With a view to obtain the assent of
- the other party to whom the offer is
made

L




Types of Offer

N\

General
Offer

Specific
Offer

\

Express
Offer

\

Implied
Offer

|

/

Counter
Offer

Remain open for acceptance over a period of time
It is also called as open / Continuing offer

Standing
Offer

/




Essentials of a valid offer

Question 11 ( Imp) RTP Nov 2019 7 Marks

Define offer . Describe the essentials of a valid offer .

It must be capable of creating legal obligation

It must be Certain Definite & not Vague

It must be communicated to Offeree

« Offer must be with a view to obtain the assent of other party

- Offer may be conditional

« Offer should not contain term the non compliance of which
amount to acceptance

- Offer may be either Specific / General / Express / Implied

« Offer is differentiated from
« Mere statement of intention & Announcement

« Offer must be distinguished from an answer to a question

-« A Statement of Price is not an offer

« Invitation to make an offer or to do business

\/
¥
¥
¥
¥
¥ |
¥
¥
v
v




1. It must be capable of creating legal obligation

» Capable of being performed and gives raise to legal obligation
» No Intention — Then not valid offer
» General Presumption : 1. Social / Domestic

2. Business Agreements

1. Social invitation
2. Diamond ring to wife
2. It must be Certain Definite & not Vague

If Offer

Acceptance cannot create
any contractual relationship

y

Indefinite / Vague >

Sell

Oil Seller

Which Oil

y

» Not definite of which oil
» Not certain to be capable of accepted

3. Offer must be communicated to Offeree

» An offer, to be complete, must be communicated to the person to whom it
is made

» otherwise there can be no acceptance of it.
» Unless an offer is communicated, there can be no acceptance by it.

» An acceptance of an offer, in ighorance of the offer, is hot acceptance and
does not confer any right on the acceptor

Lalman Shukla vs. Gauri Datt

33
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Lalman Shukla vs Gauri Datt

Find my missing
nephew

Gauri Datt O

A

Reward to anybody
who traces my
Nephew

v

Servant Lalman Shukla

Plot Twist : Servant was not aware of this reward

Traces boy in ighorance of offer

4&

And subsequently claims reward

Finds missing Nephew

Courts Decision

> Servant was not entitled to receive reward
> As he did not know about offer

CS Satish D Baheti
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4. Offer must be with view to obtain the assent of other Party

» Offer must be made with a view to obtaining the assent of the other party
addressed

» it should not merely with a view to disclosing the intention of making an
offer.

5. Offer may be conditional

An offer can be made subject to any terms and conditions by the Offeror
Payment through G pay only

6. Offer should not contain term the non compliance of which
amount to acceptance

Thus, one cannot say that if acceptance is hot communicated by a certain time
the offer would be considered as accepted.

Exambple
to me
(@)

If no reply in
a week, ill
assume to be
accept

7. Offer may be either Specific / General / Express / Implied

» Any offer can be made to either public at large or to the any specific person
» An offer may be made either by words or by conduct.

8. Offer is differentiated from
Mere statement of intention & Announcement

Letter Lo

\ 4

Wish to make
owner of all
property

Father Son

35
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9. Offer must be distinguished from an answer to a question

1.will you sell me

Bumper hall pen ?
2.Telegram the

lowest Price?

v

Harvey

Plaintiff Defendant

Courts Decision :

» The defendant replied to only 24 Question
» Thus Quotation of Price does not amount to acceptance of an offer

Mac Pherson vs Appanna

| won’t sell my
land below $600

Invitation to offer

Owner of the property

» He is not selling , But he made a price to sell

36
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10. A Statement of Price is not an offer

» Quoting the price of a product does not constitute it as offer.

(refer case of Harvey Vs. Facie as discussed above)

11. Invitation to make an offer or to do business

» Person making invitation does not making offer
» Rather he invite other party to make an offer

Case Law Harries vs Nickerson

Advertisement

Sale of goods by auction

\ 4

Auction is only advertisement of sale
But items are not put for sale

37
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Question 12 5 Marks

Differentiate between offer & Invitation to offer.

Basis Offer Invitation to offer
1. Meaning » Definite » Circulation of offer
» Capable to convert » Attempt to induce
intention to contract offer

> Acts Precedents to
making offer

» Acceptance to
invitation to offer not
constitute contract

2. Intention » Intention to bound as soon | » Intention to do some
as accepted farther act , before he
became bound by it
3. Example » An offer to sell car » Prospectus
» Display of Goods
» Advertisement of
Auction sale
» Quotation of Price
4. Sequence » An offer cannot be an act » An invitation to offer
precedent to invitation to is always an act
offer precedent to offer
Question 13 Nov 2018 3 Marks

A shop-keeper displayed a pair of dress in the show-room and a price tag of
2,000 was attached to the dress. Ms. Lovely looked to the tag and rushed to the
cash counter. Then she asked the shop-keeper to receive the payment and pack
up the dress. The shop-keeper refused to hand-over the dress to Ms. Lovely in
consideration of the price stated in the price tag attached to the dress

Ms. Lovely seeks your advice whether she can sue the shop-keeper for the above
cause under the Indian Contract Act, 1872.

Provision of Law : Invitation to offer

Facts of the Case :

In the given question, Mrs Lovely selected a dress and went to
shopkeeper , But the shopkeeper refused to hand over the dress to her

Analysis & Conclusion :

» Dress displayed in the showroom is invitation to offer but not an offer

» Invitation to offer does not resulting generation of Acceptance ,Instead
it give raise to offer

» Hence Mrs Lovely cannot sue the shopkeeper

38
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Section 2 (b)

When the person |

)
L

To whom the proposal |
is made

Signifies his assent
there to

Proposal is said to be |
accepted

In terms of Section 2(b) of the Act, ‘the term acceptance’ is defined as follows:

“When the person to whom the proposal is made signifies his assent thereto,
proposal is said to be accepted. The proposal, when accepted, becomes a
promise

Relationship between offer & Acceptance

According to Sir William Anson

» “Acceptance is to offer what a lighted match is to a train of gun powder”.

Acceptance once triggered It cannot recalled or undue

» Train of Gun powder [offer] in itself is inert, but it is the lighted match [the
acceptance] which causes the gun powder to explode.

> The significance of this is an offer in itself cannot create any legal

relationship

But it is the acceptance by the Offeree which creates a legal relationship.

Once an offer is accepted it becomes a promise and cannot be withdrawn or

revoked.

» An offer remains an offer so long as it is not accepted but becomes a
contract as soon as it is accepted.

\ 24
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Legal rules regarding valid Acceptance
Question 14 January 2021 7 Marks

Differentiate between offer & Invitation to offer.

+ Acceptance can be given only by the person to whom offer is made

« Acceptance must be absolute and unqualified

* The acceptance must be communicated

Acceptance must be in the prescribed mode

* Time

. Mere silence is not acceptance

« Acceptance by conduct/Implied Acceptance

- o J o J o\ J . J

<<€<€< €«




1 . Acceptance can be given only by the person to whom offer is made

> In case of a specific offer, it can be accepted only by the person to whom it is made

Boulton vs Jones

Purchased business from Brocklehurst

v

Boulton

Brocklehurst

1;

Offer & Intent to
set off against
Trade Debt

v Yas

Al

Court

Courts Decision

» Offer is not made to Boulton

» No Contractual relation between Jones & Boulton

41
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> In case of a General offer, it can be accepted by any person who has knowledge of the offer

Carlil vs Carbolic smoke ball Company

Carbolic Smoke ball Company Advertisement

'I'T[[‘ II]E%TR\TED LO‘GDO\ \FWH "j’l

£100 REWARD .

WAS WECENTIY OFFERUD BY THE

CARBOLIC SMOKE BALL CO.

To any persan who conimeted Taflocaza, Coughs, Cobls, Catarrh, Asthana, Bronebitis, Sore Thrvat, Haarseness, Loss of Viice,
Threat Dieutness, Croup. Whooping Cough. or any Tiscase csused by takisg Cold, after havimg wsed (he Carbulic Smoke Hall
secarding to the printed direetions,

Many thowsand Carbuolic Smoke Balls were sobl on thess advertimments, hut anly thece permas elaiied the rewand of
£100, thus pruving coorlasively that this {avahble remedy will prevent aml euro the shore-mentioned disascs.

THE CARBOLIC SMOKE BALL CO., Ltd.,

NOW OFFHER

£200 REWARD

1o the prrss who wuhnﬂ » Carbolie Rmoke Ball amd sherwsnds contruets

Aot

wny of the following vinom
INFLUENZA CATARRH THnon ‘DEAFNESS nmﬁmu
COUGHS ASTHMA L0SS OF YOICE
COLD IN THE HEAD noucmns LARYNGITIS wnoortnc COUCH
COLD ON THE SORE THROAT | SNORING EURALGIA
CHEST, | HOARSENESS | SORE EYES Hnmcnz
o any disease enused by taking b while wing the Carbolic Smoke Nall. This offer is made 1o thoss who have Bl
L T e L Tt '"""'" e
Sl e e Yione, "Thls utfer il remain apen oaly Ul March 71,
nﬂm-———hﬂmmlﬂlﬁlﬂlﬂlﬂlw e by e n-lr‘ihi Ve 1he ganas, via

THE OARBOLIO AMOKD BALL.
O CARBOLIC SMOKE BALL il lut » lanly for screni ‘mantha, making it the cheapest remedy in the workl
he priee—108. post frov.

mcanmr.m suon BALL will be reflied n-deum the siue day, on reecipt of Maney or Postal

CARBOLIC SMOKE BALL CO., Lvo.,
27, PRINCES STREET, HANOVER SQUARE, LONDON, W.
PARIS DEPOT—14, Rox de Ia Paiz AMERICAN DEPOT—108, Rroadway, New Vork CANADIAN DEPOT-T1 k 72, Frent Btreet, Torunts, Outarie.

» Carbolic smoke Ball Co. advertised in several newspapers
that a reward of £100 would be given to any person who
contracted influenza after using the smoke balls produced by
the Carbolic Smoke Ball Co. according to printed directions.

v

She went to claim reward
after suffering from influenza

Carlil Carbolic Smoke Ball Co.

» , Mrs. Carlil , used the smoke balls as per the directions of company
and even then, suffered from influenza.

> Courts Decision

» Held, she could recover the amount as by using the smoke balls she
had accepted the offer

42
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1 . Acceptance can be given only by the person to whom offer is made

It can’t be accepted Offeree can’t be General Offer
By any other person Substitute by 3 person

Without consent of ( Stranger to Contract )

offeror

K )
|

Specific Offer

Accepted only by whom
Offer is made

/\

persons Class of Persons

It can be accepted by
Any person who has
Knowledge of offer

2 . Acceptance must be Absolute & unqualified

Acceptance to all terms of offer
It should be absolute & unqualified

—i Even smallest if and but can make offer invalid }7
Deviation in original offer regarded as Counter Offer

Neal Vs Merret

43
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Neal Vs Merret

4 . Ok . | will pay 45 lakhs in cash

1. Would you like to Purchase my car
for Rs. 40 Lakhs

v

2. Yes

3. Sorry

» 36 Lakhs Cash
» 2 Lakhs Cheque
> 2 lakhs installments

» Its not acceptance
> lts rejection of original offer

3. Acceptance must be communicated

Contract between

A 4
Two Parties

Conclude

Acceptance is must

» To conclude a contract between the parties, the acceptance must be
communicated in some perceptible form.

» Any conditional acceptance or acceptance with varying or too deviant
conditions is no acceptance.

» Such conditional acceptance is a counter proposal and has to be accepted by
the proposer, if the original proposal has to materialize into a contract

44
CS Satish D Baheti



Brogden vs Metropolitan Railway Company

3

V -~
-

i

X

: @ Sent a Draft Agreement regarding supply of coal '

v

’:1 J‘]

Supplier Manager of Railway Co.

Courts Decision :

> Held that there was no Contract between them
» Because the acceptance is hot communicated

4 . Acceptance must be in the prescribed mode

Read & Kept in Drawer

If ho mode Express Acceptance Implied & Tacit If offeror
Prescribed ¢ Acceptance Prescribed
mode
Word l of
cCommunicate /\ By conduct Acceptance
In usual &
Reasonable mode Spoken Written
In that mode

Post

If offeree deviate
Prescribed mode

But fail to do so , Insist his proposal shall Sec 7 (2) Offeror may
he accepted the ! ; Within reasonable time
] «———| Be made in Prescribed .

(deviated) Mode & not otherwise After acceptance is
Acceptance Communicated to him
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» Acceptance must be given within the specified time limit, if any,

> if no time is stipulated, acceptance must be given within the
reasonable time and before the offer lapses.

» What is reasonable time is nowhere defined in the law and thus would
depend on facts and circumstances of the particular case.

6. Mere silence is hot Acceptance

» Law does not permit to put terms & conditions “ That silence of
offeree amounts to acceptance “

» There are certain exceptions to tis rule
» Mental Acceptance ineffectual , It must be communicated

Felt house vs Bindley

A

| want your horse if | hear no more
About him , | consider its mine

5
[

v

A

Acceptance not communicated

Felt house Nephew
Informed to
@ keep Horse
= out of sale
v

Courts Decision

» Held that there is ho Communication of Acceptance
of felt house before sale took place

» Hence no Contract

» Felt house has no right to complain sale

Sale in Auction

A

Bindley
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7. Acceptance by conduct / Implied Acceptance

Section 8
Acceptance
implied Conduct

Against other modes of Acceptance
- Verbal / Written

» Section 8 of the Act lays down that “the performance of the conditions of a
proposal, or the acceptance of any consideration for a reciprocal promise
which may be offered with a proposal, constitutes an acceptance of the
proposal.

» This section provides the acceptance of the proposal by conduct as against
other modes of acceptance i.e. verbal or written communication.

When a cobbler sits with a brush and polish, a person giving his
shoes for polishing constitutes as acceptance by conduct.
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Communication of offer & Acceptance

Communication of offer & acceptance

Ccommunication of offer

communication of offer

Communication of offer
Completes

When it comes to the
knowledge of Offeree

February 1st
SDB Sir
Posted

" Ham Aapse Pyar
karthe hai "

Communication of offer:

1.When it reaches to offeree

+

2.When letter is read by offeree

CS Satish D Baheti

v

Reached to Jenny
onh Feb 10

2

Jenny read on
Feb 12th
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Communication of acceptance

Modes of Acceptance

v

Y
By act By Connduuct 5&2;“':’:::&:‘:;
Y .
Expression of By Sign

Word
Omission is conveyed
by a
conduct/forbearance
Central Bank Yeotmal vs Venkatesh
Resolution to Not informed
sell land to A to A
Bank Its not acceptance

Courts Decision

> Mental unilateral assents (acceptance) in own mind not amount to
communication of acceptance
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Communication of acceptance when gets completed

REACHED

| Reached on Feb 10
‘ Read on Feb 12

Feb 25

[ Reach + Read ]

Accceptance can
bbe revoked by
gene

formed

Can't Revoke
Contract is

Feb 20

Now offere bound
to accept , it
cannot revoke

Offer can be
revoked

Acceptance completed

cCommunication of

After this offerer

After this acceptor

can't revoke back
his offer

As against the offeror

v
When it put
into course of
transmission

i.e post by Gene

SDB acceptance
completed -20 Feb

can't revoke his
acceptance

As against the offeree

v

when it came to
knowledge of
offerer

i.e reach +
read by SDB

Jenny Acceptance
completed 25 Feb

Valid Contract 50
is Formed



Effects of a valid Contract

[Effec‘rs of a VALID }

CONTRACT

A4

A\ 4

SDB liable Accerp‘ror'
[ ] [(Jeny) Iiable] [ Awkard }

only after Situation

A4

y
Even acceptance oF ,r’ : ‘ a:;f:fgnzfe:
is delay or lost [ erter o J prance )

in transmit acceptance come
to knowledge of

offereree

Y
SDB Gene not
L il

¥ A
| Excuse | Revoke

Acceptance over
Telephone ,
Telex, Fax

v

, If call drop or
disturbance in
line

Instaneous
Communication

Y

TIts not valid
acceptance
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Communication of Special Condition

Communication of
special condition

Y y

Special Acceptance also
condition convey tacitly
convey tacitly by offeree

Y

without even
reading it

Caselaw :Mukun Datta vs Indian Airline (1961) y

Case law : Lilly White vs Manuswamy
Laundry if cloth damages only 15% is —=RL.E.

liable for payment out of the market
value

Courts decision :

The terms are unreasanoble & the palntiff is entitle to receive full amount

> Sometimes there are situations where there are contracts with special
conditions.

> These special conditions are conveyed tacitly and the acceptance of
these conditions are also conveyed by the offeree again tacitly or
without him even realizing it.
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Standard form of Contract

Standard form
Of Contract

A

Y y

If document is such that
Itr may enforce on another Party who want to not given notice on face
who is unaware about enforge confract has of that the special
content of document given notice condition contained
Y
,
Which is Acceptor will not
reasanoble incur any
contractual
obligation
Communication of Performance
Communication of Performance
From viewpoint of Proposer From viewpoint of Acceptor
when the acceptance is put
in to a course of transmission, when it comes to the knowledge
when it would be out of the of the proposer.
power of acceptor

> At times the offeree may be required to communicate the performance
(or act) by way of acceptance.

> In this case it is not enough if the offeree merely performs the act but he
should also communicate his performance unless the offer includes a
term that a mere performance will constitute acceptance.

carlil vs Carbolic Smoke ball Co.
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Revocation of offer & Acceptance

Revocation

/\

offer Acceptance

It can be revoke
It can be revoke Before it comes
Before Acceptance To knowledge of
Offeror
In case of post In case of Post
It can be revoke by When it is
“Letter of Acceptance” “reach + read “
Put in transmission by By offeror
offeree

The bidder at an auction sale may withdraw (revoke) his bid
(offer) before it is accepted by the auctioneer by fall of
hammer.
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Revocation of offer

Revocation of offer

Against the person

Against the Person ne
To whom it is made

who makes it

i.e. Offeror i.e. Offeree
y
When it comes to
When he posted the knowledge of
Offeree
15t feb 20th feb
When it was posted by Possibility

Offeror , it becomes
Out of his power/control

Before After
l \ 4
Offer revoked Offer can’t
be
Revoked
as
acceptance
Reached on Feb 10 Already
sent
Read on Feb 12
REACHED
Feb 25 Feb 20
55
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Revocation of Acceptance

Revocation of Acceptance

Against the person

Against the Person .
To whom it is made

who makes it

i.e. Offeree i.e. Offeror
y
When it comes to
When he posted the knowledge of
Offeror
i 25 feb
y
When it was posted by Possibility
Offeree , it becomes
Out of her power/Control
Before After
l A 4
No Contract - Revocation is
As revocation not valid
reach before because contract
" ” has
etter cce ce
Letter of A ptan Already formed

Reached on Feb 10

Read on Feb 12

REACHED

Feb 25 Feb 20
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Question 15 Nov 2018 5 Marks

Explain the modes of revocation of an offer as per Indian Contract Act 1872

- An offer may be revoked by communication of notice to
offeree by the offeror before the communication of
acceptance is completed as against him

4

* The time for acceptance can lapse if the acceptance is
not given within the specified time and where no time is
specified, then within a reasonable time. This is for the
reason that proposer should not be made to wait
indefinitely

3By fauure to fu lfl“ - Failure to satisfy any condition will result in lapse of the

proposal. As stated earlier ‘condition precedent’ to

condition precedent acceptance prevents an obligation from coming into

existence until the condition is satisfied

- Death or insanity of the proposer would result in
dea O s automatic revocation of the proposal but only if the fact
of death or insanity comes to the knowledge of the
acceptor

A4

» When the acceptance is given by the offeree on terms of
conditions different from the original offer

* Then the offer stands revoked

» When the offeree sends acceptance in a mode other than
mode prescribed by offeror
» Then the offer may be treated as revoked

4

N

» When the offer becomes impossible due to change in law
prior to acceptance , there by making it unlawful then
the offer stands revoked

« Example : Juban Kesari

8. By Destruction of - When the Subject matter of offer is destroyed prior to

acceptance

Su b_ject matter - Then the offer stands revoked

AV 4




Consideration




Consideration

Introduction : Consideration

Essential Element No Consideration Quid Pro Quo
Of a valid No Contract
Contract v

Something in Return

There are certain

Without which exceptions to it
no Contract Case law
l Misa vs. Curries

Can’t be performed

Promisor Promisee
Right Forbearance
Interest Loss
Profit Determinant
Benefit Responsibility

Car

Promisor Promisee

20 Lakhs

CONSIDERATION

Employer — Employee relationship
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Consideration

Section 2(d)

When at the desire Promisee or any
of the Promisor other person

Done / abstain ( Past Consideration )

A\ 4
Does / abstains ( Present Consideration )

A\ 4
Promise to do / abstains ( Future Consideration

A\ 4
Is called Consideration for Promise

Section 2(d) defines consideration as follows:
“When at the desire of the promisor, the promisee or any other person
has done or abstained from doing, or does or abstains from doing or

promises to do or abstain from doing something, such an act or
abstinence or promise is called consideration for the promise

Analysis of Definition
Consideration

el e

Act Abstinence Consideration It may move It may be
must Be at the from Past/
desire of Promisee Present /
To do Abstain. The promisor or any other Future
something from doing person
something

SDB Sir wants to open shop in FC road . As the competition
increased , The other Competitors came to SDB sir and
agreed to give 2 Lakhs per month for not opening shop
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Legal Rules regarding Consideration

1. Consideration must move at the desire of the Promisor

(a) What is not a consideration

Act done /
Service rendered

At the desire of the third party

A 4

Voluntarily

(b) Its nhot necessary that consideration must confer some
benefit — Guarantee

(c) Benefit may incurred to third party for at or forbearance at
desire of Promise

Durgaprasad vs Baldeo

Recover Money

»
»

Court

Q Baldeo not liable
P ¢ to pay
( »' | commission

Because construction
done by

Durga Prasad was not
at the desire of
Baldeo , But at the
desire of Dist.
Collector

Refuse to pay
Commission

A

| . .
P— Consideration
e should move at
$§ éﬁ the desire of the
e Promisor

ol
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Cannot claim payment for his service Done Voluntarily

Contract of Guarantee

Requests Guarantee

Perfectly Valid Contract

Even no benefit to Promisor

Benefits confers on 3 person at
the desire of Promisor
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2. Consideration may move from Promisee or any Other Person

Sells car

There can be stranger to consideration , but not stranger to Contract
» Consideration may proceed from 374 person

> As long as Consideration exist , its nhot relevant who furnish it
» Stranger to consideration can sue contract , provided he is party to contract

Chinnayya vs Ramayya

e
. Property Gift
\ With Condition
\

Court
-- 1
Wword
Promisee or any
other Person
Pay Annuity
To Brother

Stranger to Consideration
may maintain suit

Maternal Uncle even stranger
to consideration may
maintain suit

Because there is separable
agreement between him and R

Maternal Uncle

He is stranger to Consideration but not stranger to contract

Note : Maternal uncle could not sued on Gift deed executed by A in favour of R
because he is not party to it




3. Consideration may be executed or executory

Consideration

Executed Executory
Consideration consists When Consideration
performance of Act is consists in “ Promise” it

said to be Executed is said to be executory
Consideration contract

Executed Consideration

)

5000 Rs ~

v

A

Supply of Goods next month

4. Consideration may be Past / Present / Future

Past » Has done or abstained from doing
> It should be at the desire of the promisor

Past > Does / abstains from doing
» Kind of executed / executory by other / executed by
ohe
Past > Promise to do / abstain from doing

> Consideration from both side move at future date
» Exchange of Promise
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5. Consideration need not to be adequate

Consideration need Presence of People are Inadequacy of
nhot be adequate Consideration free to make conswleratto_n
is important bargains serves as evidence
¢ to make contract
Any adequate value void

Not adequacy

A 4
Approximate value

Sells house for 2 lakhs

House worth 2 crores

6. Consideration is not what one legally bound to perform

! i

Consideration is Eg: Promise to pay But where person
not performance money to witnhes promise to do more
of existing duty ¢ that he legally
) bound to do
For appearance in

court

A 4 It is contract
Void Contract

No Consideration
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7. Consideration must be real not illusionary

A. Physically Impossible
B. Legally impossible
C. lllusionary

It must be something to
which law attach some value

A man promises to discover treasure by magic, bringing the
xample . . ; . .
dead person to live again. This transaction can be said to be

void as it is illusory.

8. Consideration must not be unlawful , Immoral & Oppose to
Public Policy

Only presence of consideration is nhot sufficient it must be lawful.
Anything which is immoral or opposed to public policy also cannot be
valued as valid consideration.

SDBL td. promises to give job to Mr. X in a Government
bank against payment of = 50,000 is void as the promise is
opposed to public policy
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Suit by Third Party to Contract

» Doctrine of Privity to Contract
> “ The stranger to contract cannot sue “
> Third Party cannot sue on Contract

> Only a person who is party to contract can sue on it

Sales tyres

T & C not to sale tires below Prlce

A

T & C nhot to
sale tires
below Price

Court

Held that the suit was
hot maintainable sice
there is no Privity of

Contract between A & C c
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Suit by Third Party to Contract

As per ICA 1872 But Only a person who is
party to Contract
can sue on it

There can be 3™ But 3 party cannot

party to sue oh contract
consideration

A 4

i.e. Consideration Doctrine of Privity to
for agreement may Contract
proceed from 3rd
party

1. Beneficiary in case of Trust

» a beneficiary can enforce his right under the trust, though he was not
a party to the contract between the settler and the trustee.

ill pay allowance to Bride

v

If she married to my son

But not paid

v

Court

Even Bride was not party to contract
made between her father & father in law
still she can enforce legal action being
beneficiary to contract
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2. Family settlements

If terms & conditions are reduced
in writing

A
then members of the family

y

Who originally not been parties

to settlement may enforce the
agreement

Where is
my
property

Son A Son B Son C Daughter D

Shares Property

Court

69
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3. Marriage Contracts

» A provision may be made for the benefit of a person, he may file the
suit though he is not a party to the agreement.

Husband beating wife Father

A 4
Gets Angry

A 4

Makes written

agreement with
son in law

Wife can even go to court even husband does anything

4. Assignment of Contract

when the benefit under a contract has been assigned, the assignee can
enforce the contract but such assignment should not involve any
personal skill.

Gave loan

Gave rights
Pay to him

CS Satish D Baheti
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5. Acknowledgement of Liability ( Debt)

where the promisor by his conduct acknowledges himself as an
agent of the third party, it would result into a binding obligation
towards third party

Give money to my wife

Liable

6. Covenants relating to land

» The person who purchases land with notice that the owner of land
is bound by certain duties affecting land,

» The covenant affecting the land may be enforced by the successor
of the seller.

One owner of the land having two land adjacent to each other. One
was agricultural land. He sold the other land containing a
condition that it can never be used for Industrial purpose so as to
protect the other agricultural land from pollution. Such condition
is attached with the land so who so ever is the successor of land
has to abide by it. Such are called restrictive covenants and all
successor are bind to it.

7. Contract entered through an Agent

» The principal can enforce the contracts entered by his agent
where the agent has acted within the scope of his authority
and in the name of the principal
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VALIDITY OF AN AGREEMENT WITHOUT CONSIDERATION

Section 25

A\ 4
General Rule

A\ 4
No Consideration , No Contract

A 4

For every valid contract
consideration is important

\ 4

However there are certain
exceptions

1. Out of love and Affection Sec 25 (1)

» It must be made out of natural love and
affection between the parties.

> Parties must stand in near relationship to each
other.

> It must be in writing.

> It must also be registered under the law.

Rajilakhi devi vs Bhoothath Mukherjee

Court
Wife beats Husband for —
Property Two Possibilities
No Love & Affection Happily Married-

Contract is Valid
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2. Compensation for Past voluntary services

» A promise to compensate, wholly or in part, a person who has already
voluntarily done something for the promisor, is enforceable under
Section 25(2).

> |n order that a promise to pay for the past voluntary services be
binding, the following essential factors must exist:

Conditions
Voluntary Act Services Promisor exist at the Promisor intend
(Past) rendered for time when services to compensate
promisor were rendered Promise

Kaikeyi in Ramayana saves Dasharatha
in Past

3. Compensation to pay time barred debt

» Where a promise in writing signed by the person making it or by his

authorised agent, is made to pay a debt barred by limitation
» it is valid without consideration

A is indebted to C for “60,000 but the debt is barred by the
Limitation Act. A sign a written promise now to pay "50,000 in
final settlement of the debt. This is a contract without
consideration, but enforceable.

4. Agency
For agency Consideration not
Contract required

STAFFING
AGENCY

73
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5. Completed Gift

Gift Giift Donee
Donor

No consideration
required

6. Bailment

> No consideration is required to affect the contract of bailment.

Section 148 of the Indian Contract Act, 1872, defines bailment

YV V V

“As the delivery of goods from one person to another for some
purpose. This delivery is made upon a contract that post
accomplishment of the purpose, the goods will either be returned or
disposed of, according to the directions of the person delivering
them.”

> No consideration is required to affect a contract of bailment

» Giving mobile for repair in Mobile shop
» After Mobile is ready , we take again

7. Charity

> If a promisee undertakes the liability on the promise of the person to
contribute to charity, there the contract shall be valid

Kadarnath vs Gorie Mohammad

The decision made suggests, although in a few words, that such revocation
is impossible. The accused, in that case, was held responsible as soon as the
contract for the construction of the room was concluded

Promises

v

For Construction of Room

Guru of Charity
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Other Essential

Elements of a Contract




Untt 3. Other Essential Elements

of a Contract

Introduction :

—

Capacity of Party Capacity to Contract

Meaning

y

Competency of
Parties

y

Both parties

\

Who all are competent

Nonh competent

A

Major

Minor

I

Sound Mind

Unsound mind

A

Not disqualified by law

Disqualified by law

Age of Majority

Section 3 of Indian Majority Act 1875

» Every person : Age 18 years above

» Exception : 21 Years

Guardian Appoint

Court of ward has been
appointed to superintendence
of Minors property

CS Satish D Baheti
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Law relating to Minor’s agreement/Position of Minor

1. Contract with minor is Void ab initio

Void ab initio

/\

Law acts as parents / Minor is hot immature no agreement can
Guardians to Minor enforce against
minor
What is
/ Favour
Good Bad
valid

Mohori bibi vs Dharmo Das Ghose

Property Mortgage

v

Court

A
Void ab initio

Mortgagee could not recover mortgagee property
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2. No ratification after attaining Majority

» A minor cannot ratify the agreement on attaining majority as the
original agreement is void ab initio
» void agreement can never be ratified.

»
>

Not valid
Contract
Y You can’t ratify things
Not valid which do not exist

» Ratification related to back date when agreement was made which was

void and can’t be ratified
» |In other words Void agreements cannot mature into valid contract

through ratification

3. Beneficiary Agreements are valid Contracts

Minor can be beneficiary

L | e

Court Agreement Minor can sell Partner in Loanrto 3rd
l v property Partnership parties
Benefit of L l v
Protect Minor -
minor Have right to Sec 30 of IPA Can file
rights - recover money 1932 suit for
Yes Valid ¢ recovery
¢ Consent of
Provided all partners +
condition no ¢
Oobr:l%/\aiﬂgp Only for
benefits

78
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4. Rules of Estoppel does not apply to Minor

I’'m Major
False
representation

Enters
Contract
Fraudulently

y

Anything traceable in the hands of minor out of proceed of
contract amount will be restore

Court protect the rights of a minor

» Minor can always plead his minority

» Rules of estoppel does not apply to minor
» Minor plead Minority as defense

» Minor can plead minority even he has taken loan & entered into contract,
falsely stating he was major

» Fraud - restoring things to other party on
> equitable consideration

Minor has no privilege to cheat others

5. Minors liability for necessaries

> It can be recovered out of his property
» To suited his condition in life (Minor can personally liable)

Meaning of Necessadries

» Minor does not have sufficient quantity
> Suitable to his life

> It cannot be luxury

Claim - Against Minors Property
Guardian - Not liable for act of minor ,Liable only if minor
acting as their agent
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a o Purchased
2 22 —>
|-
——
1 Owner can get only 20,000
Minor has 20,000 Laptop seller
Each Laptop Costs 70,000
6. Contract by Guardian
Agreement Guardian note
A
Minor On behalf of Minor All contracts by
Void Provided for benefit Guardian
of Minor l
Are not valid
valid

7. No Specific Performance

> A minor’s agreement being absolutely void, there can be no question of
the specific performance of such an agreement.

8. No Insolvency

» A minor cannot be declared insolvent as he is incapable of contracting
debts and dues are payable from the personal properties of minor and

> he shall never be held personally liable
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9. Partnership

Partner in
Partnership

N

Sec 30 of IPA
1932

v

Consent of
all partners +

v

Only for
benefits
10. Minor can be Agent
Minor
4_/,/,//"”"////’/’,,/,v :
Can be an agent Can draw , deliver & Can have bank account
¢ endorse negotiable , draw cheques
instruments 1
But not liable to
his principle for v But not liable
his acts Without being liable 1

If Cheque bounces / Fraud

11. Minor cannot bind parent / Guardian

In absence of authority

express / implied note

l Parents liable
Minor cannot bind his
parents / guardian

Only when minor acts as an agent

y
Even for necessaries

2”7
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12. Joint contract by Minor & Adult

> : ln such a case, the adult will be liable on the contract and not the minor

B 23 sanoasvsramchand

Major & Minor
Joint purchase from vendor

Contract fails

vendor

Enforce the contract against

T

Major Not minor

12 . Surety for a minor

Contract of guarantee

Adult stands surety for Minor

Adult will be liable for third party

Direct control

Surety Third party
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13. Liability for torts

Torts

A 4
Civil wrong

\ 4
Minor Liable

Breach of Contract

Person of Unsound mind

Person of unsound mind

Sounhd mind

Understands what he is
doing & able to form
rational judgment whether
what he is about to do is to
his interest or not

v

At the time formation of
contract if person capable to
understand it & forming
rational judgment as to its
effects upon his interest

CS Satish D Baheti

Past

At the time of entering
into Contract

future

Unsound mind

ldiots

lunatics

drunken

A
hypnotism

&3



v

A person

v

Said to be sound mind

T

Capable of Forming rational
understanding judgment

At the time of making contract

Usually Occasionally

Unsound mind Sound mind May make
contract when
he is sound
mind

Sound mind Unsound mind May not make
contract when
he is unsound

mind

Persons of Unsound Mind

1. Unsound Mind May enter contract when
he is sound mind

2. Lunatic person A mentally de-arranged
person. He can enter into
contract when he is sound
mind

3. ldiot A person who has lost his
mental balance completely.
He cannot enter into
contract
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Burden of Proof

Unsound mind

Person who challenge validity of Contract

| Absolutely void
& inoperative

Unsound mind

Sound Mind Valid

Status = Minor
he can take
benefit , not

personally
liable but his
property liable




Contract by disqualified person

( )

Alien enemy

. J

( )
Foreign sovereign

\ J

( )
Insolvent

\\ J

( N
Company beyond its powers

. J

— convict

—[ Ambassadors

1. Alien Enemy

India china war

/\

Existing contract New contract

—

Not against public policy cannot be enter into till war over

Stand suspend

Revived after war provided
they have not time barred

Note : Both contracts can be executed by the approval of Central Govt
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2. Foreigh Sovereign

Contract is valid But can’t take action

Visa approval for his country

foreigner Indian

l

Can contract with person

Right to sue other But we can sue

them without CG
approval
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3. Insolvent

Insolvent

A 4
Order of Discharge

! |

Undischarged insolvent Normal Person

A 4
No Contract Contract

4. Company beyond its powers

Not valid Contract

Aspect 1

Cannot marry

Artificial Person Cannot vote

Cannot give birth




Convict
During period of sentence After expiration of sentence
Y
cannot enter into contract Suspended till conviction is over

\ /
!

Can be executed through Central Govt Approval




Section 13 Consent

Free consent

Two or more persons are said to be in consent when they agree the
same thing in the same sense

Meeting of Minds

> Errors in consensus : Contract cannot arise in absence of consent
> Errors in Causa . If contract is there, but not free

Section 14 Free Consent

Consent

A 4
free Not free

A 4

Coercion

contract

Undue influence

fraud

A 4

—» Misrepresentation

Mistake

Unilateral Bilateral

When consent to an agreement is caused by coercion, fraud,
misrepresentation, or undue influence, the agreement is a contract
voidable at the option of the party whose consent was so caused. When
the consent is vitiated by mistake, the contract becomes void.
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Coercion

Section 15

coercion

/\

Committing or Unlawful detaining or
threatening to commit threatening to detain

A 4

Any act forbidden Any property
by Indian penal » Movable or
code 1860 » Immovable

K )
|

To the prejudice of any
person whatever

!

With the intention of

causing any person to
enter an Agreement

| 4
1]
's
4 !
#
’
i
e - ——
\
Yy
N,

£

Against Party |-

Against |
the
Property

Adainst
any other
person who
is not party
to contract

» Coercion not required to proceed from party to contract and not
hecessary subject matter of coercion is other party to contract

> l.e it may proceed against third person
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commit suicide Not offense | —

Threatening to — law

Attempt to suicide |—» offense —

Coercion is hot offense under
Indian Penal code

Coercion is forbidden by law <

A 4
Threatening

/\.

To commit suicide Attempt to suicide

\ )
I

Both are forbidden by law

. Option
Aggrieved party (\foidable)
» Rescind
» Revoke
Enforce |« Contract > Repudiate

» Avoid cancelled
> Restore benefit
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Under IPC 1860

Yes I'm ready

— N —

Please don’t
do this

y
But

Suicide

A

y

Court decision

Not
Punishable

Threatening Attempt

to suicide to suicide
Not Punishable
Punishable U/s 309

y

I

Its not punishable by IPC, but it is deemed to be forbidden by IPC

Just because not punishable it does hot mean act is acceptable / Not forbidden

Effects of Coercion

CS Satish D Baheti

Voidable at the option of

other party

Void — Restore benefit

Make valid

Within reasonable time

Burden of proof
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Section 16

Undue Influence

Relation subsist
between the parties is

such that
One party is in a he uses that position to
dominant position obtain an unfair
advantage over other

Dominating Position

Real or apparent Fiduciary Relationship Mental Capacity
A 4 A 4 A 4
Employer — Employee Mutual Trust & confidence Temporarily or
Income tax officer — Father — Son Permanently affected
Assesse Solicitor — Client Age , illness
Master — Servant Guardian — Ward Mental or Bodily distance
Police & Accused Guru - Devotee

\ )
|

Assumption Undue influence exist

Burden of proof — Party — Who is in dominating Position
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Burden of Proof

1. Full disclosure of all Material Fact

2. Price- inadequate (Consideration was adequate
3. Receipt of independent advice

4. Transaction was fair

Parents — Child

Guardian — Ward

Trustee —Beneficiary
Doctor — Patient

Lawyer — Client

Spiritual Guru — Disciple
Employer — Employee
Master — Servant

Income tax Officer- Assesse

RN AWN R

Paradanashin Women

> By virtue of custom & community

. AT 1352
> |Is regarded live behind the veil

» Totally excluded from ordinary social interactions
» Any contract made by such women is under presumption of Undue influence

Section 19

A 4

/ Voidable
Agdgrieved Party
\ Section 19(A) But at such

Benefit Restore terms & conditions as court
may deemed fit
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Section 17

of the fact;

fraudulent.

Definition of Fraud under Section 17: ‘Fraud’ means and includes any of
the following acts committed by a party to a contract, or with his
connivance, or by his agent, with an intent to deceive another party
thereto or his agent, or to induce him to enter into the contract:

(1) the suggestion, as a fact, of that which is not true, by one who does
not believe it to be true;

(2) the active concealment of a fact by one having knowledge or belief

(3) a promise made without any intention of performing it;
(4) any other act fitted to deceive;

(5) any such act or omission as the law specially declares to be

Any act committed by a person with view to deceive

another person

Induce man to believe that thing is true which is false

i \

False statement
+
Willful concealment

_| Of Material fact with intention
| to deceive another party

False statement

l

Suggestion of fact
which is not true

but believed to be
true

Fraud

Active concealment

A 4

Fraudulent Act or Omission

i

is not fraud

any duty to
disclose fact
But active
concealment is
fraud

Mere not disclosure

Where party under

CS Satish D Baheti

Any such act or omission
as law specifically
declared void

E.g. : Section 55 of TOPA
Seller of immovable
property bound to disclose
all material defect
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A deceit which does not deceived » Not Fraud
If promise not deceived or did no rely on representation Not fraud
The suggestion of a But if Believed to be True
fact which is not true
by one who does not
believed to be true
A 4
Fraud Misrepresentation

‘, \.
~—

Sells “accident
Car “ by Knowing Car “without

& saying it’'s a Knowing &

good car saying it’s a good

A B car C

Sells “accident

Fraud

/\

Must intention to Party subject to Fraud

deceive
Must actually Must have suffered
deceive other some loss

party
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Essential elements of Fraud

1. Act must be committed with intention to cause fraud

2. Statement made must be false and should be related to material fact
of Agreement

3. The person who make a statement does not believed to be true

4. The ac must communicated to party to contract

5. Other party relied on false information

6. Party must be deceived by fraud

Effect / Consequences of Fraud

Effects
/v\
can avoid Put in a position Aggrieved party
performance of
contract
In which representation Can be damaged
made had been true

Mere silence is not Fraud

Mere silence of facts

Likely to affect willingness of a person to enter into a contract

Not fraud

Example

Sells unsound horse
without saying nothing

v

A

Checked during purchase

Its hot Fraud

9&
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Exceptions where silence is Fraud

Duty to speak Where silence is equal to speech

A
Fiduciary relationship

Contract of Insurance

Contract of Marriage

Contracts of Family settlements
Share allotment contracts

AR

A
Fiduciary Relation

If relationship arise even when
ohe party completely depend
upon another Party

Eg Insurance company

Sells unsound horse
without saying nothing

v

<&
<

If u say nothing | believe horse is Good

Its Fraud




Section 18

Misreprenstation

Definition of Misrepresentation means and includes —

it to be true;

claiming under him;

agreement.

(1) the positive assertion, in a manner not warranted by the information
of the person making it, of that which is not true, though he believes

(2) any breach of duty which, without an intent to deceive, gains an
advantage to the person committing it, or any one claiming under him; by
misleading another to his prejudice or to the prejudice of any one

(3) causing, however, innocently, a party to an agreement to make a
mistake as to the substance of the thing which is the subject of the

/‘

Misrepresentation

,\

Unwarranted Assertion

Breach of Duty

Innocency Mistake

the positive assertion,
in a manner not
warranted by the
information of the
person making it

l

l

A 4

any breach of duty
which, without an
intent to deceive,
gains an advantage
to the person
committing it

causing, however,
innocently

l

of that which is not
true, though he believes
it to be true;

l

any one claiming
under him

A

a party to an
agreement to make
a mistake as to the
substance of the
thing which is the
subject of the
agreement.

; by misleading
another to his
prejudice or to the
prejudice of any one
claiming under him

CS Satish D Baheti
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True
Fact Person believed to Misreprenstation
/ be true
Untrue \
Intentionally Fraud

Wrong representation

Misrepresentation

‘\.

A Person suggest Misrepresentation is However person
something which is made innocent mislead can avoid
not True , but the contract

believed to be true

Contract entered by
false representation
of Fact but

\ 4
Without intention to deceive

» Statement must be Material

» Statement should be False

» Person making believed out to be true

> No intention to deceive

» Misrepresentation must induce other party to contract

> Party mislead by such statement and enter into Agreement
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Consedquences of Misrepresentation

> Voidable

> Party may insist that contract should be performed and he should
put in the same position in which he would have been if
representation had been true

Note :

» Consent was caused by Misrepresentation , silence which amounts
to Fraud. But person can’t avoid the contract if he have means to
discover truth in ordinary diligence

750 tons of Sugar Produces

Verified Accounts

l

Disclosed that only 500
tons have been produced

A 4
If Diligence has been exercised

A 4
Now “B” Cannot avoid Contract
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Definition

» Mistake may be defined as innocent or erroneous belief which leads the
party to misunderstand the others.

> Mistake may be either Bilateral or Unilateral.

> Bilateral mistake is when both the parties to a contract are under a
mistake.

» Unilateral mistake is when only one party to the contract is under a

mistake
Erroneous / incorrect belief about something
Mistake
Law Fact
Indian Law Foreign law Bilateral Unilateral
A 4
Y Void Enforceable
Enforceable by law

lghorance of
law does not
have any
excuse
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Legality of Object & Consideration

1.Forbidden
by law

2. Defeats the
provision of 3. Fraudulent

law
Q

p

y

5.lnvolves
injury to
person ,

k\ property

5. immoral

‘ 6. Oppose to
‘ public policy
\

~

Trading with enemy

Stifling prosecution

Maintenance and Champerity

Sale of Public offices

Agreements for creation of monopolies
Marriage brokerage contracts
Inference with court of justice
Agreements in restrain of marriage

. Agreements in restrain of Trade

10 Service Agreements

11.Agreements Restrain to Parental Rights
12.Restrain to Personal Liberty
13.Consideration Unlawful in Part

LUNOGAWN R
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1. Forbidden by Law

Acts forbidden by law are those which are punishable under any
statute as well as those prohibited by regulations or orders made in
exercise of the authority conferred by the legislature.

/ Object
f \ Agreement Forbidden by |—» Law
Consideration
Prohibited
Special Legislature |«
Punishable {
Criminal Law <
Forbidden by Law
Object of Contract Imposing Penalty for particular transaction
forbidden by Law under any law is not sole ground to object
& consideration in Law declared Void

Example 1

License
Forest Act

» Fine is Prescribed for breach of Condition -
Assigned

» Agreement is Valid

» “Assighing” is not Prohibited by Law and
the condition against “assignment” is
imposed for administrative purpose

Valid Agreement 05
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et

O Agreement to Child Marriage

L )

o r g ® Void Agreement

A’s Son 14 year sold

Example 3 A vs B Robbery

Drop Prosecution

v

B’s Daughter 12 years old

A

Restore value of things

A

» Void Agreement
» Object and consideration are unlawful

CS Satish D Baheti
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2. Defeats the provision of Law

Direct Defeat

Loan

I’ll not claim
protection of

Limitation act
even dafter end of
Limitation Period

» Not valid
» Limitation Act 3 years

Indirect Defeat

Furnished survey

Rs 5000 as

Wwho will deposit

assurance of your | Accused

good Behavior

Take this Rs
5000 I'll pay
you Rs10,000
if | behave in
bad manner

3rd Party

l

Can’t recover Rs 10,000 in Future

Arrears of Revenue

Memorandum of
Understanding

Purchases

Property

Acquired
for not
paying
tax

y N

Auction

CS Satish D Baheti
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Courts Decision

> Agreement is Void

> As it tenders the Transaction , in effect purchase by defaulter and would so defeat
the object / Provision of Law

3. Fraudulent

Agreement between the two parties with intention to fraud third person

Rent my property or Rs 10,000

Owner of the House

Rent for Rs 5,000 and they both does
not tell to owner , If owner comes
3rd person vacates the house

3 Party

» Agreements which are entered into to promote fraud are void.
> For example, an agreement for the sale of goods for the purpose of smuggling them
out of the country is void and the price of the goods so sold, cannot be recovered.

4. Injury to Person or Property of Another

» The general term “injury” means criminal or wrongful harm. In the
following examples, the object or consideration is unlawful as it involves
injury to the person or property of another.

» Example : Human Trafficking (Bajrangi BhaiJan Movie )
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Example 1

ﬁ

Agreement

v

Ready to work for 2 years
without Pay

» Void Agreement
» Because it involves Injury to Mr B

Example 2

Promise to pay 5,000

Salman
Khan

» Salman khan could not recover Amount

» The Agreement was void , as it involves
injury to person

Copy Rights

» C — Cinema

> S - Sound

» M — Music

> A — Artistic

» D — Drama

> L - Literature

CS Satish D Baheti

Libel (defame)
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5. Immoral Agreement

> The following are the examples of agreements where the object or
consideration is unlawful, being immoral.

Example 1

Take this 1
crore and
divorce with
Abhishek and
Marry me

Salman Khan

Aishwarya Rai

» Salman khan was not entitled to recover amount

> Because the agreement had for its object of divorce and the
promise of marriage was against

Example 2

Rents property

v

Knowingly Purpose

Landlord

For Prostitute or Gambling

6. Oppose to Public Policy

. Trading with enemy

An agreement made with alien enemy are illegal on ground of oppose to
public policy

Example : Agreements which have tendency to injure public interest /
public welfare

Example : During India Chine War , Contract with China
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2. Stifling prosecution

An agreement to present proceedings already instituted from running
their normal course using Force

Public Interest Criminal
Should be
Prosecuted Punished

(A ) Not to prosecute offender
(B ) With draw a pending prosecution

Agreement >

Void

One cannot make trade of Felony
(serious Crime)

However compromises in respect of
Compoundable offence(in which
settlement allowed by law)

Gave 50 crores to Murder Ritesh
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3. Maintenance & Champerity

Maintence is an agreement in which a person promises to maintain suit
in which he has no interest

Example 1

SDB sir supports Jenny to

file case against Ritesh

File case

» Person agree to provide Fund or
otherwise to another

» To file suit and no Monitory
interest of his own

Champerity Example

SDB sir supports Jenny to
file case against Ritesh

Support + Interest

File case

» Person agree to provide Fund or
otherwise to another

> To file suit and in return demands v
share in gains arise from such
action

> Agreement is valid Unless

.  Unreasonable + Unjust to other parties

Il. Malicious motive (Gambling in Litigation) not motive to justice
another party
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4. Sale of Public Offices

> Adreements relating to sale / Purchase of

a) Public Office .
b) Public title } Hllegal

Example 1

Appointing at Govt. Office

>
= ©

“. Rs 2 Lakhs Extra Consideration
Mr A Govt Officer Mr B

Example 2

Manipulate Files

»

[
vy
b L

[~

.‘- Deserved candidates to secure

- National awards
Mr A Govt Officer Mr B

Example 3

o
- < J\‘l:- /_/
ol i B Ready to pay 2 crores &
Mr A Mr B

5. Agreement for creation of Monopolies

Agreement having for their object the establishment of monopolies
are opposed to public policy. They are void
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Sanction Monopoly

Local Body >
Sell vegetable in particular area

i

Void

6. Marriage brokerage contracts

Agreement procure the marriage of person in consideration of sum ( Money)
Marriage brokerage contracts are void

To pay $10,000
if he brings
A wife for him

7. Inference with court of Justice

Agreements — create inference in ordinary process of justice, it is
void agreement

Money

Senior official

Money

To give false statement
In court

>~ >~
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8. Agreements in restrain of Marriage

$5 Crores to divorce

v

$10 crores to marry me

S R E———

—~

Salman Khan Aishwarya Rai

Divorce with
Abhishek and
marries Vivek

Vivek oberoi

9. Agreements in restrain of trade

Shopkeeper 1
$ P P Doesn't

closes
shops

Shopkeeper 1

Shopkeeper 1

Court

Agreement was void and plaintiff cannot recover amount from defendant
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10. Service Agreement

e

Employer

Employee

After employment

During Employment

l

Valid

Void

11. Agreements restrain to parental rights

Agreement — prevent parents / to restrain to exercise their parental
right / right of guardian ship

These are void Agreements on ground of Public policy

Sold 2 sons on agreement
> &

% Transfer of Guardianship
% Agree not to revoke this
Right during his lifetime

Suits for
recovery
of 2 sons

4

$2 Crores |

Father has right to revoke authority and get back his children

116
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12. Restrain to personal Liberty

Restraining personal liberty of any person is Void

B3

L)

Not to leave job

% Not to leave
resident

A % Not to dispose

property

4

13. Consideration unlawful in part

By virtue of Section 24, if any part of a single consideration for one or
more objects, or any one or any part of any one of several considerations
for a single object, is unlawful, the agreement is void.”

This section is an obvious consequence of the general principle of Section
23. There is no promise for a lawful consideration if there is anything
illegal in a consideration which must be taken as a whole. The general
rule is that where the legal part of a contract can be severed from the
illegal part, the bad part may be rejected and the good one can be
retained. But where the illegal part cannot be severed, the contract is
altogether void

Expressly declared Void Agreements

1. | Made by incompetent parties 6. | Agreement in restraint of
(Section 11) marriage (Section 26)

2. | Agreements made under Bilateral | 7. | Agreements in restraint of trade
mistake of fact (Section 20) (Section 27)

3. | Agreements the consideration or 8. | Agreement in restraint of legal
object of which is unlawful proceedings (Section 28)
(Section 23)

4. | Agreement the consideration or 9. | Agreement the meaning of which
object of which is unlawful in is uncertain (Section 29)
parts (Section 24)

5. | Agreements made without 10 | Wagering Agreement (Section 30)
consideration (Section 25)

11 | Agreements to do impossible Acts
(Section 56)
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Void Agreements + Section 2(g)

+ Agreements which are not enforceable by law

* [t is hot enforceable from time when it is made

1. Restrain to Marriage

Restrain to marriage of any other person other than minor

Interpretation

Restrain minor Promise to Restrain any
from marriage marry other person
valid valid void

Situations

1. Not to marry at all

2. Not to marry a particular person void
3. Not to marry a particular class of person

4. Not to marry for fixed debate of time

Agreement to Marry valid
Agreement to marry a particular person

Example 1

o n

Promises to marry only Jenny

N
»

& not marry any other person

In case of Default pay $2000

Marries —
Courts Decision

It was held that Jenny cannot recover money
because the Agreement is Restrain to Marriage
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Agreements which provide Penalty upon marriage are not
considered as Restrain to Marriage

Co- widows

/\

+ If anyone of them “re-married” should forfeit her share in deceased

husband property
* This is not void because it is hot restrain to Marriage

Nikha naama

y

Which authorize wife

I

To ghversg herself and From husband
claim maintenance

Not void Its valid

On marrying 2" wife

It is not void because no restrain imposed on husband to marry 2" one

2. Restrain to Trade

Every Agreement from which anyone is restraining from exercising Lawful

» Profession
> Trade
» Business of any kind

Is to that extent is void

Fundamental Right
Article 19 - right to carry on trade

Burden of Proof Party supporting Reasonable
contract ~»| hecessary to
/ protect his interest
Agreement » challenge
\ Party challenging Restrain is
Contract "| injurious to Public

CS Satish D Baheti



Meaning “ To That Extent ”

> If one clause in Agreement is “Restrain to Trade”

Unreasonable

» Only that portion of Agreement is Void - Consider

» Rest of the agreement is valid

Example 1

30 Shops

l

29 shops

Oppose to Public
Policy

Supply to SDB sir only

Accept Reject

* It was held that the Agreement was Restrain to Trade
* So void Agreement

Example 2

$ Shopkeeper 1

Doesn't
closes
shops

Court

Shopkeeper 1

Shopkeeper 1

Agreement was void and plaintiff cannot recover amount from defendant
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Statutory Exceptions

1. Statutory Exceptions

Knowledge hub by SDB B '
o

Agreement which Restrain
seller(SDB) of good will from
carrying on Business

valid

Provided it shall fulfill following conditions

Restrain relate to Restrain (related) Such restriction Local limit
similar business within local limits must be for time

A 4
Reasonable

Having regard to
Nature of Business

2. Indian Partnership Act 1932

1. During Partnership
2. Outgoing Partner
3. Dissolution Partner

4. Sale of Good will
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If partner Agree Section 11
Sale of Good will Section 54 ,| Not to carry business in
individual capacity
A 4
Agreement with dégs:)elitoign -
buyer of Good will - Outgoing partner not
of Firm to carry business
A 4
Some or all with
Not use Not partners
: Solicit o e
Firm name customer Local limit Specific limit

l

Section 36
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Judiciary Exceptions

1. Trade

Trade combinations

Formed to Regulate the business m

\ 4

Or Not Void
Fixed Prices

A 4
But the Trade Combinations

L Void

Monopoly create —

Example 1

Fixed uniform price for ginning
— cotton & divide profit in certain
proportion

F3 F4 - Not void

Ginning Factories

Because Agreement not restrain to
Trade nor oppose to Public Policy

Example 2

Agreement by 2 firms to avoid competition is void
Because it tend to create monopoly and it is against Public policy
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Example 3

Agreement

To carry business with the member of their caste only

Void Agreement

2. Sole dealing Authority

Agreement

Deal with Product of Single Manufacturer

Sale product to single seller

Valid Agreement

If terms are reasonable

Agriculture Produce

Supply to SDB sir only

Valid Agreement

Nothing can be stored

Mr x sales imitation jewelry in England

o Sale business g
Mr x Mr Y

conditions

A

1. Next 2 years , not to sale
imitation jewelry in England

2. Real jewelry, not to sell in
foreign

conditions

jewelry in
England

To sell imitation

It was held that
1. First promise — Lawful
2. Second promise — Unreasonable - Void

124
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3. Service Agreement

1. A clause to serve the Employer for

stipulated Period Enforceable

2. A clause to prevent the Employee from
accepting other engagement during
employment

Enforceable

3. A clause Preventing Employee from
accepting engagement after
Employment

i. Ifrestrain is intended only to protect
an employer against the employee
making use of trade secret learned by
him in course of employment

Enforceable

Not Enforceable

e e

ii. Other purpose

4. Uncertain Agreement Section 29
Agreement
Meaning of Which Not capable of
is Uncertain being performed

Void Agreement

Note : Agreements must not be Vague / Uncertain

oil Coconut Oil
Sell Sell
Oil Seller Oil Seller
Which Oil Valid
Not valid e
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Section 30 Wagering Agreements

Between Under which By one party On happening Future
2 or more money and to another or non uncertain
parties money worth party happening event

is payable

|

This is called wagering agreement

K

India vs Pakistan Match betting

Promise to pay If it rained on Promise to pay
- articular da <
$1000 4 4 $1000
If it did not

Essentials of Wagering Agreements

1. Promise to pay money or money’s worth

Must

Mere promise without money
and money worth in return is
not wagering agreements

2. Uncertain Event

Performance of promise depend upon determination of uncertain event

Event when it is yet to take place

Meaning

Might have already happened. But parties
are not aware of its result
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3. Mutual chance of gain and loose

Each party must stand

v

To

/\

win loose

If either party may win but not loose

A 4
Or
May loose but can’t win

\ 4

Upon determination of
uncertain event

It’s hot wagering Agreement

Only win
can’t loose
anything

Only loose
can’t win
anything

4. Neither party can have control over event

way or another way

» Neither party have control over the happening of event one

5. No other interest

Neither party should have interest in

happening Non Happening

Of an event

e

win

Or stake He will

Other than sum

AN

loose
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wagering

void

But in

Effect of Wagering Agreements

and

Collateral transaction

valid

MAHARASHTRA

Wagering
Agreements

Rains

I

illegal

Deposit
$1000

Wagering Agreement

Deposit

$1000

Collateral Transaction

CS Satish D Baheti

Collateral
Transaction

l

void
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Demand

winner

» Winner in wager cannot recover stake from other party

» More over money deposited with 3" person to pay , winner can’t be
recovered by winner

» But depositor may recover it back from stakeholder if it has hot been
paid to winner

» However where money paid to winner can’t be recovered back

Collateral Transaction

Wagering Agreement void

Except in Maharashtra
, Gujarat

y

valid

Collateral Transaction

Broker may recover his brokerage in wagering agreement

—=

If win India Match $1,00,000 Match India vs Pakistan
X Y
Borrow &
z
w &, \
% N

\4

The agreement between x & y is wagering because the performance depend
upon happening or non happening of Future uncertain event

Each party stand to win or loose

If India win : he can’t recover amount from “Z” (depositor)

Winner Y : can’t recover anything from “x”

But “x” looser can recover if not paid to “Y”

If “z” paid money to “y” then “x” can’t recover

“X” & “W” collateral Transaction — valid

But in Maharashtra & Gujarat - Void

VVVYVYYVYY
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Transactions similar to Wagering Agreements

1. Lottery Transactions

G T TS

LOT TERY

> Game of Chance

» Prime Motive - Gambling — Wagering

» Government of India — sanctions — Still it is Wagering
Agreement

» The person running lottery business on behalf of Govt. is not
punishable under IPC

INDIAN
PENAL CODE
1860

oot
Government of India

2. Crossword Puzzle & competition

» Wagering — Prizes depend upon correspondence of competitor
solution kept with editor of Newspaper

State of Bombay vs. RMD Chamarbangwale
Decision It was held that it was a game of chance and therefore

Lottery (wagering Agreement)

Note Cross word , puzzles , competition and athletic competition
where prizes are awarded on basis of skills & intelligence are
game of skill and Hence competition is valid

Prize Competition Act 1955 — Prizes up to
Rs 1,000, its nhot Wager

3. Horse Race

Rich Price less than Rs 500 - Wager

.

Payable to winner
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4. Speculative Transaction

1000 kg Apple @

> /%‘% Price Rs 40
Rs. 30 "
Next Month
Mr A Mr B Option
Delivery Lets settle in cash

sale Mr A Rs .10,000 Mr B

Price Rs. 15 » Option
Delivery Lets settle in cash
5,000
Mr A | RS> Mr B

Conclusion

Intention

» Cash Settlement — Wagering Agreement
» Delivery - Not wagering

> At the time of entering into contract , intention to have delivery but
settled with cash - Not Wagering Agreement
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Transactions resembling with Wagering Agreements but are not void

1. Chit Fund

% It doesn’t come within scope of Wager ( section 30)

% In case of a chit fund , a certain humber of persons decide to
contribute a fixed sum for a specific period & at end of a
month , amount so contributed is paid to lucky winner of
lucky draw

Chit Fund

2. Commercial Transaction or share market Transactions

% In these transactions in which delivery of goods or shares is
intended to be given or taken , do not amount to wager

3. Game of skill & Athletic Competition

% Crossword puzzles , competition and athletic competition
where prizes are awarded on the basis of skills & where prizes
are awarded on the basis of skills & intelligence are game of
skill — valid

% Prize Competition Act 2005 — Prize upto Rs. 1,000 - Not wager

4. A contract of lnsurance

% A contract of insurance is a type of contingent contract and
valid under law and these contracts are differ from wagering
Agreements
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Unit 4 . Performance of Contract

1. Introduction :

Performance of Contract

| Meaning

l

Offer to perform

A 4

or
Two types
Either perform
Actual Performance Attempted Performance
Goods
Promisor » Offer to perform
cash -
Obligation of ;
promisor at the end Effect of Refusal |« Refuses [« But promisee
— " i *
- B - Voidable Goods
But right continue l |
Exceptions refuses
Right of initiate
action against
Breach of Contract
Offer to Pay
Debtor | Creditor
refuses

Debtor liability of payment of money
not come to an end

. Only benefit he need to pay interest
Only relief from date of refusal
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2. Effect of Refusal of party to perform promise only

Case study

Sing in my hotel

Sat Sun Sat Sun Sat Sun Sat Sun Sat Sun
v Y v v v x v J
Option to stop Now can’t

refuse to

contract

Only can

claim

damages

3. Valid Tender conditions ( Attempt to Perform)

Unconditional

At proper time

Opportunity to inspect

Must be made to promise/ Authorize agent

Proper place

Person making tender must be able to & willing to perform it
Tender — Whole obligations

NounkwhR

Note : Tender made before due date not valid tender

x
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4. Who perform

a) Promisor himself (personal consideration & personal skill involved
b) Agent — during life

c) Promisor Death Legal Representative — Liability up to property
- Inherited by promisor

d) Third person

e) Joint Promisor

.| Insurance
! ] g Claim
Good promise

destroyed

Pay me

SDB sir (Promisor) is not liable

5. who can demand

a) Promisee

b) Agent

c) Death - legal representative
d) Joint Promisee

e) Third person — Can’t

CS Satish D Baheti
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6. Devolution of joint rights & Liabilities

Joint Promisors

Legal
Representative

Legal . Legal
Representative Representative
Death
v 4
Legal Legal Legal
Representative Representative Representative
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7. Joint liability

Loan 30,000

Can claim
performance
from anyone

Can recover from

It does not mean release of
Mukesh Ambani & Anil Ambani

Liable for
Full Payment

Insolvent 5:2
Deficiency

A
6000 A

l Liable to pay

bear

Anil Ambani — 4,000
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8. Time & place of performance

Tin|'1e Place of performance
|
{ : ! v

specific Not specified specific Not specified
A
A Promisor
time Time not Duty to ask
specified
Y A 4
Day specified Place mention Not mention
A A 4
Business hours Promisor
duty to
perform
A 4
Then duty of
promlsor‘ to ask Fixed place
— Time mention Reasonable time - i
important Not
important
Perform in Need A
performance Own place

Question of fact




Effect of failure to perform contract within stipulated reasonable time

If time is essence of
Contract

A

4

If time is no

contract

t essence of

Contract is voidable at
the option of promisee

A

A

We have to
delayed pe

accept the
rformance

Compensation

Can claim compensation is
late

Delayed beyond reasonable
time

Instead of rescinding delayed performance accept

You cannot claim compensation

But at the time of accepting delayed performance
, promisee give his intention ( notice ) to
promisor. Then they can claim compensation
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When the time is essence of Contract

=N +> | Time | < Not perform
Party

What will happen

Whether the time is essence

or Not essence

Performance within time is most vital condition of contract

Question

If time is mention , does it amount to essence of Contract?

Answer : False

| Phone Store delivered
on 26th October

Fixed on
25th Oct

Here Time is specified
but its not essence

=)=

29th Oct
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Question

If time is not specified , But its essence of Contract ?

Answer : True

Mahabaleshwar

A
Marriage Catering

6:00 PM |«

> Intention of Party
1. Time Depend ————» » Nature of Transaction
» Terms of Contract

1. When Party agree to treat it as such

2. Implied nature of Transaction

3. Just because time mention it is not necessary essence of Contract

Intention of party

A 4

Commercial hature of Transaction

v v
Time of delivery Time of payment
A 4
essence Not essence
»( Shares , gold Essence
Nature of Transaction
Property Not essence
142

CS Satish D Baheti



Reciprocal Promise

Promise 1

Promise 2

Both parties Promising

Types

A 4
Mutual & Independent

10 Oct Gold

| o

‘1 Oc. Cash

4

A

Mutual Dependent

Mutual & concurrent

Performance
depend upon
payment by SH
ma’am

A

Sale purchase for

cash simultaneously

a) Have to pay
irrespective of
delivery of Gold

b) Not delivery of Gold
onh same day

y

» Promise by SH ma’am
is mutual and

independent of SDB sir
performance

E.g.: Air conditioner
Painting

CS Satish D Baheti
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Rules regarding performance

1. When Reciprocal promise simultaneously performed

A

Promisor not

bound to perform

unless

Promisee is ready &

2. When order is Fixed

3. When order is not Fixed ————”

willingness to

perform his Promise

According to that order

By implification

X

» Security

Party never said » Rent

> Possession

4. If one Party Preventing other party to perform his promise

i

Party prevented

Contract

I

VVoidable

Case study

Can claim compensation

Grow crops &

B prevents A
from growing
crops

Delivers to B

v

is

Contract is voidable at the option of A

Divert stream of water which

necessary for irrigation of
as land

CS Satish D Baheti
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If he elect to rescind it , he is entitle to recover from “B”
compensation for any loss which was incurred because of Non
Performance

5.The nature of Promise is such that one can’t be performed unless other
party perform his part

Air conditioner & Installation
Promisee Promisor Discharge
A 4
Won’t bring Promisor can’t do anything

6. Reciprocal promise to do legal & also illegal act

/\

separable If not separable

|
v v

1st part 2nd part

A 4
Whole Agreement is void

valid Void agreement

Example
Rs 1,00,000 per month Notes
Libel
Void
Student Defame
Medicine or Medicine

70,000 |——»! ;
/ Valid ¢
Situation 2 1,00,000 Smuggling Drugs

30,000 —»| Drugs |—»{ Void lllegal
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Appropriation of Payment

10,000

Payment

15,000

20,000

Debtor 25,000

1. Debtor expressly Mention

2. Debtor implied instruction

Express
3. Nothing
Implied
Not Express
4. Debtor

Not Implied

5. What if two credit on same day

:

Proportion

6. Principle + Interest —— —

15,000

A 4

2nd

25,000 |——»| 4th

Creditor will

He can also adjust

again time bar debt

Creditor not ready to use his
discretion - FIFO

» Debtor expression
> If not

1) 1st Interest

2) Then Principle

146

CS Satish D Baheti




Discharge of Contract

i

Termination of
Contractual relationship

Extinguishment of rights &

duties
A
By performance of By non performance Performance by one
both the parties party
Valid Tender
A
Mutual Agreement Breach of Contract By operation of Law
+ Novation * Death
* Recession . * Insolvent
. Alteration Actual Anticipated . Merger
*+ Remission * Material
* Waiver Alteration
Rightfully
recession by Supervening
onhe party
Impossibility legality
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Performance

Actual Attempted

l

. Tender
Both parties perform
their obligation ¢ ‘ L
Obligation Right still
ended pending

l

Claim Damages

Mutual Consent of Parties

Replaces
New Contract Old Contract

It should be with

Between Between consent of all the
hew party same party partners
Example
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2. Recession

» Cancellation of Contract by all Parties

Promises to Marry

Marries

Student

After being CA

Option 1

Time extended Option 2

y
Extra time

Accepting lesser degree of performance
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10,000 payable

Student
No need to pay
100 % Remission
5. Alteration
Contract Same
Party » Same
Terms & Conditions » Changes

ﬂ;— Goods

v

2 lakh

Four equal Installments
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Discharge by lapse of time

Limitation Act

A 4

Period of limitation ends

Promisee barred to instituting suit in the court of law

Time Essence of contract

A
If contract not performed within stipulated time

Party not yet fault , need not to be perform contract

Discharge by operation of Law

> If the contract is done on the basis of personal skills,
death of any party
» Contract ends

Sing in my Hotel

Every Saturday & Sunday

If Dead

Contract ends
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*x
\ Y ) \ Y / insolvent
Contract Made Contract ends lawfully

Discharge from liability upto date of insolvency

3. Unauthorized Material Alteration

> If anyone party make changes in contract material without
approval of other party

» Then the whole contract becomes void

> Not liable to pay single rupee

4. Merger of rights

ﬂ Room + Rent

Rs 2000Pm

A
!

Purchase House ‘
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Discharge by supervening impossibility & illegality

At the time of Contract made , all the performance are legally
possible to do

Unknown to both party
> Becomes void
> ( Restoration is Possible )

One party suppose to know
» Becomes voidable

\?:\ Order 2 truck vimal

A

» After few time , Vimal got banned
» Now contract becomes impossible to perform

Discharge by Breach of Contract

l

End of obligation that is created by contract

A 4
Party not in fault , may sue for damages

\ 4

Actual Breach Anticipatory Breach
Party of the contract When party declares his
refuses or fail to intention not to perform the
perform contract contract before perform is due
At the time of fixed for performance Express Implied
153
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Contract terminate

A

Party not in fault may
sue for damages

2 options

l

If party has perform the
part of contract then
refuse or fails

File suit on
the day when
anticipated
market price
on date suit
will be
consider

During the course of
performance

\ 4

Wait till last date

Not
perform
till last
date

To perform remaining part

Promisor
can perform
till last date

A

Actual breach of contract
during the performance

Contrac
tis
impossi
ble
during
that
time

Claim for
damages
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Breach of Contract &
Its Remedies




Unit 5 Breach of contract & its Remedies

1. Introduction :

Breach means failure of a party to perform his or her obligation under a
contract. Breach of contract may arise in two ways:

(1) Actual breach of contract

(2) Anticipatory breach of contract

1. Actual Breach

The parties to a lawful contract are bound to perform their respective
promises. But when one of the parties breaks the contract by refusing
to perform his promise, he is said to have committed a breach

Actual breach of contract may be committed-

a) At the time when the performance of the contract is due.

b) During the performance of the contract

2. Anticipatory Breach

An anticipatory breach of contract is a breach of contract occurring
before the time fixed for performance has arrived. When the promisor
refuses altogether to perform his promise and signifies his
unwillingness even before the time for performance has arrived, it is
called Anticipatory Breach.

Anticipatory breach of a contract may take either of the following two
ways:

(a) Expressly by words spoken or written, and

(b) Impliedly by the conduct of one of the parties.
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2. Special

1.General

or Damages
Ordinary

1. General / ordinary Damages

s: When a contract has been broken, the party who suffers by such
breach is entitled to receive, from the party who has broken the
contract, compensation for any loss or damage

100 kg apple

@ Rs 100 per kg

Breach

Rs 120 per kg

» Mr A is entitled to recover compensation of Rs 20 per Kg
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2. Special Damages

Where a party to a contract receives a notice of special circumstances
affecting the contract, he will be liable not only for damages arising
nhaturally and directly from the breach but also for special damages.

l Notified a special circumstance ‘

100 kg apple

@ Rs 100 per kg

Breach

100 kg apple

@Rs 150 per kg

Purchase from Market @Rs 120 / kg

» Here SDB sir is entitle to recover the damages @ 50 / kg ( not purchase from
Market)

> SDB is entitle to recover the damages of RS 30 / kg ( Purchase from market )

Case study

Company

Replace

Machinery Carriage( 2 days)

Late 5 days

» Shipping charges v

» Factory worker , sale X

» qgovernment — 2 crs X
158
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3. Vindictive or exemplary damages

These damages may be awarded for

1) for breach of promise to marry because it causes injury to his or her
feelings; and

Promise to marry

Marries

2) wWrongful dishonor by a banker of his customer Cheque because it causes

injury of reputation to him
Cheque '

A

A,
Wrongful dishonor of Cheque
Bank Rs 2 lakhs Rs 100
SDB sir is entitle to SDB sir is entitle to

receive high damages as
compensation

receive hominal
damages
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4. Nominal Damages

of contract.

Nominal damages are awarded where the plaintiff has proved that there
has been a breach of contract but he has not in fact suffered any real
damage. It is awarded just to establish the right to decree for the breach

100 kg apple

i

T

@ Rs 100 per kg

Breach

MR A

Market Price Rs 80/kg

Mr A is entitled to collect may be a rupee or even 10 paise

5. Damages for deterioration caused by delay

Deterioration

Perishable(
(rotten)

N

Physical

(rusted Corroded)

Order before Diwali

Commercial value
(Decrease)

Crackers shop

Company

* The value of fire cracker got

decreased due to delay in delivery
* Here SDB sir has right to recover
from company

CS Satish D Baheti
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6.Pre fixed Damages

Prefixed damages

Liquidated damages Penalty

* A reasonable estimate of the
likely loss in case of breach
+ (compensation is decided prior

* An amount arbitrarily
fixed as the damages

to contract) payable
English Law British Law
Liquidated Penalty Liquidated Penalty
A 4 K
- Unreasonable [
Entitle Reasonable damages
v
Not entitled Up to fixed penalty
m}' A
"N “ -
ﬁ ' J’-_’ .‘.'
My

Fixed = 1,00,000

Fixed = 1,00,000 Actually = 70,000

Actually = 1,50,000

MR Y is entitled to

MR V is entitled to recover only 70,000

recover only 1,00,000
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Exceptions

Bond

Central or State Government

y

When any person

For the
performance
of any
public duty
in which

A
Public are interest

Here that person has to compensate to the whole sum
mentioned in the contract T & C

Following remedies

1. Recession of Contract

When contract is broken by one party , other party can cancel
the contract

2. Quantum Meruit

As much as the party doing the service has deserved

For the application of this doctrine, two conditions must be
fulfilled
(1) It is only available if the original contract has been discharged.

(2) The claim must be brought by a party not in default.
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Business Law whole course

for Rs 10,0000

| \

1) cA 2013 YV SDB sir has
right to

2) Ica1872 — recover Rs
6,600

3) SOQGA 1930 \/

4) IPA1932

5) LLP 2008
) X

Claim for Quantum Meruit arises

The claim for quantum Meruit arises in the following cases:

(a) When an agreement is discovered to be void or when a contract
becomes void.

(b) When something is done without any intention to do so
gratuitously.

(c) Where there is an express or implied contract to render services
but there is no agreement as to remuneration.

(d) When one party abandons or refuses to perform the contract.

(e) Where a contract is divisible and the party not in default has
enjoyed the benefit of part performance.

(f) When an indivisible contract for a lump sum is completely
performed but badly the person who has performed the contract
can claim the lump sum, but the other party can make a deduction
for bad work.

CS Satish D Baheti
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3.Specific performance

: Where damages are not an adequate remedy in the case of breach of
contract, the court may in its discretion on a suit for specific
performance direct party in breach, to carry out his promise according to
the terms of the contract.

4. Suit for injunction

Where a party to a contract is negating the terms of a contract, the
court may by issuing an ‘injunction orders’, restrain him from doing
what he promised not to do

Digging hole in Mr A’s House

»

[ ©)

-

MR A

» Mr A can complaint in the court

» The court issue “injunction order “ to stop SDB sir to dig a hole

Party rightfully rescinding contract, entitled to compensation (Section 75)

A person who rightfully rescinds a contract is entitled to compensation
for any damage which he has sustained through non-fulfilment of the
contract.
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Contingent & Quasi

Contracts
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Unit 6. Contingent & Quast Contracts

1. Introduction :

—

Ill supply goods to you
. : i
A A

€

r T cash

If certain ship come to India

f

Main Transaction

|

Collateral Transaction

Contingent Contract

v

Not to do

To do
something
If some collateral event
Does or

Does not happen

Definition of ‘Contingent Contract’ (Section 31)

“A contract to do or not to do something, if some event,
collateral to such contract, does or does not happen”.

CS Satish D Baheti
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safety
Goods Fired
A 4
Performance The event Event must be Contingent
of contract must be Uncertain , if event should
depend upon collateral event is bound not be mere will
contingency i.e. Incidental to happening / of promisor
to contract Non happening
l the contract is
due to perform

i.e. Happening
or non

happening of
Future event

in any case

l

Then it is not a
contingent
contract

)
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Rules regarding enforcement of Contingent Contract

- July 202

Rule

1. Happening
of Event

(Section 32)

2. Non
Happening of
event

(section 33)

3. Happening
of event in
stipulated time

(Section 35)

4. Non
Happening
within time

(Section 35)

S. Contract
contingent
upon Future
conduct of
living person

6. Contingency
impossible to
happen

(section 36)

Example

Goods
- >

cash

Depends on Ship reach

Goods

cash

Ship not reach

Goods
- »

cash

If ship reaches
before Oct 7

Goods
—

cash

If ship not
reaches on Oct 7

ks

Repay + Interest

if

loan

Enforceable

If ship reach to
India

Event is
impossible to
happen

(if ship Sinks)

If ship reach
before Oct 7th
Happening
within time

1. Not happen
in time

2. Impossible to
happen

Void

Event is
impossible to
happen

(if ship Sinks)

When ship
reaches
Event Happens

1. Not happen
tn time

2. Impossible to
happen

Happening
within time

ﬁ Marry =)
Conduct of 3 — 5

party happen

Marry

Marry . & g,

Goods
L I
«— -

cash

» Calculate stars in sky
» Dead to life

Not at all
Enforceable

Person does
something that
make event
impossible within
definite period or
other wise under
future
contingency

VVoid from
begining



Example

This is not a contingent Contract

2 Bhk Flat
at 25k in
Pune

Loan

\%

AlIR

Contingent
Contract

“ Cash Gift

\%

AlIR

Student

CS Satish D Baheti
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Contingent
Contract
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Basis Wagering Contingent
1. Meaning A contingent contract is a A wagdering agreement is
contract to do or not to do a promise to give money
something with reference to | or money’s worth with
a collateral event happening | reference to an
or not happening. uncertain event
happening or not
happening
2. Interest » Don’t have interest for » Have interest for
parties parties
3. Main » Uncertain > valid
Transaction
4. Collateral » May / May not » always
transaction
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Quasi Contract

e

Something
resemble for
something

Principle

Unjust enrichment

No one can benefited
at cost of other

Not Contract

l

Why it is not
contract

\ 4

Because no
other
essentials of
valid contract

Like Contract

why

A 4

Because law
creates it

l

Are missing

Obligation
impose by law
for benefit of
other person

f

Implied Contracts

Such obligations are called Quasi Contract or

\ 4

Because the outcome of such obligation
are resembles to those created the

contract
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i L i i

Suit for breach
Imposed by law Duty of party — Right may be filed

l i

) » Jus in persona
Not arise from And hot P v
Agreement promise of

any party

A 4

Jus in Rem X

Basis of contract

Right

A 4

It is always right Generally
of money

Not always

o liquidate

sum of money
Pizza Order 1' \ X‘
»-u-

McDgnafd 'S

Delivery

Duty of Jenny to return the order to SDB sir
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Section 68
1. Supply of necessaries to person who is incompetent to Contract
Supply Necessary Incompetent
Incompetent
Or Recovery
Dependent
- Yes
Minor l
From property of incompetent person
Unsound Mind l

No personal liability

Note : No Property — No liability

173
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Section 69

2. Right to recover money paid to another person

4

Recovery

'

£
‘:\ o
> 1 Not Paid T ]
Tax ’[ .Not Pai ax

SDB office Land Lord 1 government

Lt T

A

3 6 Lakhs paid

2 Auction (Arrears of Tax)

4 Points
A 4
One person Some other Person Person makes
legally bound person makes making Payment(SDB
to make such payment payment Sir)
payment (SDB sir ) (SDB Sir)
(Land Lord)
, :
Not legally Interested in
bound to payment of
make such
payment amount
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Section 70

3. Non Gratuitous Act

> It is Obligation of person who enjoy benefit of Non Gratuitous Act

1. Coolie

2. Shoe Polish

3. Pizza delivery

3 Conditions

A 4

Act done (or)
goods Delivered

Act was Non gratuitous

Person enjoy Benefit

must be lawful

E.G AK47
Drugs

A 4
E.G Pizza
delivery to
wrong person

the thing so done or deli

: In term of section 70 of the Act “where a person lawfully does anything
for another person, or delivers anything to him not intending to do so
gratuitously and such other person enjoys the benefit thereof, the latter
is bound to pay compensation to the former in respect of, or to restore,

vered”

CS Satish D Baheti
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Section 71
4. Finder of Goods
Finder Bailee
Duties
y
Find true Take Take care of If not try to
owner of necessary goods as it find true
Goods steps belongs to you owner
If not take

hecessary steps

Misappropriation
of property
Righes e
1. Right to recover Expenses from True Owher
Suit )4

If True owner wont pay expenses

Right if lien v

2. Right of Reward

l Suit v

When you have knowledge of Offer

Right if lien |
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3. Right to Sale

1. True owhner not Found
or

2. Find , but not refunded amount of expenses

A) Goods — Perishable — sale
or

B) Goods value — 2/3 expenses — can sell
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Section 72

5. Liability of person to whom money paid under coercion

“A person to whom money has been paid or anything delivered by
mistake or under coercion, must repay or return it”. Every Rind of
payment of money or delivery of goods for every type of ‘mistake’ is
recoverable

Varun
Bike
Kept
original Akola Railway Pune Railway
Receipt Station Station
with them
A
Receipt sorry we
Photocopy need Original
Receipt

A
Varun made
another
payment
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