
 

 

 

Corporate Laws & Other Laws  

Preliminary 1.1 

 

 

Question 1:  

The paid-up share capital of Saras Private Limited is Rs. 1 crore, consisting of 8 lacs Equity Shares of Rs. 

10 each, fully paid-up and 2 lacs Cumulative Preference Shares of Rs.10 each, fully paid-up. Jeevan (JVN) 

Private Limited and Sudhir Private Limited are holding 3 lacs Equity Shares and 50,000 Equity Shares 

respectively in Saras Private Limited. Jeevan Private Limited and Sudhir Private Limited are the subsidiaries 

of Piyush Private Limited. With reference to the provisions of the Companies Act, 2013 examine whether 

Saras Private Limited is a subsidiary of Piyush Private Limited? Would your answer be different if Piyush 

Private Limited has 8 out of 9 Directors on the Board of Saras Private Limited? 

[RTP – May 18, May 19] 

Answer  

Relevant Provisions 

In terms of section 2 (87) of the Companies Act 2013 "subsidiary company" or "subsidiary", in relation to 

any other company (that is to say the holding company), means a company in which the holding company: 

(i) controls the composition of the Board of Directors; or 

(ii) exercises or controls more than one-half of the total voting power either at its own or together with 

one or more of its subsidiary companies: 
 
Provided that such class or classes of holding companies as may be prescribed shall not have layers of 
subsidiaries beyond such numbers as may be prescribed. 
 
Explanation—For the purposes of this clause— 

a) a company shall be deemed to be a subsidiary company of the holding company even if the control 

referred to in sub-clause (i) or sub-clause (ii) is of another subsidiary company of the holding 

company; 

b) the composition of a company's Board of Directors shall be deemed to be controlled by another 

company if that other company by exercise of some power exercisable by it at its discretion can 

appoint or remove all or a majority of the directors. 
 

Analysis and Conclusion 
In the present case, Jeevan Pvt. Ltd. and Sudhir Pvt. Ltd. together hold less than one half of the total 
share capital. Hence, Piyush Private Ltd. (holding of Jeevan Pvt. Ltd. and Sudhir Pvt) will not be a holding 
company of Saras Pvt. Ltd. 

 

However, if Piyush Pvt. Ltd. has 8 out of 9 Directors on the Board of Saras Pvt. Ltd. i.e., controls the 

composition of the Board of Directors; it (Piyush Pvt. Ltd.) will be treated as the holding company of Saras 

Pvt. Ltd. 

 

Question 2:  

Hastprat Ltd. is an unlisted public company, having five directors in its board which includes two independent 

directors. Sankul (P) Ltd., is subsidiary company of Hastprat Ltd., actively carrying on its business, having 

paid up capital of ₹ 1.5 crore with 40 members and turnover of ₹ 18 crore, respectively and the said company 

is not a start-up company. 
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In the context of aforesaid case-scenario, please answer to the following question(s): 
 

  

Whether Sankul (P) Ltd. is mandatorily required to prepare cash flow statement for the financial year as a 

part of its financial statements?  
 

Provide your answer by analyzing Sankul (P) Ltd. into following category of companies:- 

(i) One person company, (ii) Small company, (iii) Dormant company and (iv) Private company, respectively. 

[RTP May 23] 

OR 

What does the term Financial Statements include in relation to a company under the Companies Act, 2013? 

Which companies need not prepare a cash flow statement?                                                        

[May 2018, Nov’22] 

Answer  

According to section 2(40) of the Companies Act, 2013, Financial statement in relation to a company, 

includes: 

(i) a balance sheet as at the end of the financial year; 

(ii) a profit and loss account, or in the case of a company carrying on any activity not for profit, an 

income and expenditure account for the financial year; 

(iii) cash flow statement for the financial year; 

(iv) a statement of changes in equity, if applicable; and 

(v) any explanatory note annexed to, or forming part of, any document referred to in sub-clause (i) to 

sub-clause (iv): 

 

Provided that the financial statement, with respect to one person company, small company, dormant company 

and private company (if such private company is a start-up company) may not include the cash flow statement 

 

For considering the applicability of preparation cash flow statement in case of Sankul (P) Ltd., it is required 

first to be analyzed that Sankul (P) Ltd. does not fall in any of the categories of companies mentioned under 

proviso to section 2(40) of the Companies Act, 2013: 

(i) One person company – It is given that the company is having 40 members and also its name does not 

contain the words ‘OPC’, so it is not a one person company. 

(ii) Small company – A company which is a subsidiary company cannot be categorized as a small company as 

per proviso to section 2(85) even though its paid up capital and turnover are within the prescribed 

limits and accordingly, as Sankul (P) Ltd. is a subsidiary company of Hastprat Ltd., it cannot be 

considered as small company also. 

(iii) Dormant company – It is given that the company is actively carrying on its business, so it cannot be also 

categorized as a dormant company based upon the facts given. 

(iv) Private company (which is a start-up) – It is given that Sankul (P) Ltd. is not a start- up company and 

also, as per proviso to section 2(71) of the Act, a company which is a subsidiary of a company, not being 

a private company, shall be deemed to be public company for the purposes of this Act even where such 

subsidiary company continues to be a private company in its articles. 

 

So, Sankul (P) Ltd. shall be deemed to be a public company as it is subsidiary of Hastprat Ltd., an unlisted 

public company and so it will not fall into this category of exemption as well. 

 

Thus, it can be concluded that Sankul (P) Ltd. is mandatorily required to prepare cash flow statement for 

the financial year as a part of its financial statements as it does not fall in any of the categories of 

companies mentioned under proviso to section 2(40) of the Companies Act, 2013. 
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Question 3: 

The statutory auditors of a company were required to issue a certificate on the net worth of the company 
as per the requirement of the management as on 30th September 2020 computed as per the provision of 
section 2(57) of the Companies Act, 2013. 
 
The company had fair valued its property, plant and equipment in the current year which was mistakenly 
taken into retained earnings of the company in its books of accounts. Please advise whether this fair 
valuation would be covered in the net worth of the company as per the legal requirements. 

[RTP Nov 21] 

Answer  
As per sec 2(57) of the Companies Act 2013, any reserves created out of revaluation of assets doesn’t 
form part of net worth. The company fair valued its property, plant and equipment and took that to retained 
earnings. 
 
Even if the company has taken the fair valuation to the retained earnings in its books of accounts, the 
resultant credit in reserves (by whatever name called) would be in the category of ‘reserves created out of 
revaluation of assets’ which is specifically excluded in the definition of ‘net worth’ in section 2 (57) and 
hence should be excluded by the company. 
 
Further the auditors should also consider the matter related to accounting of this reserve separately at 
the time of audit of books of accounts of the company. 

 

Question 4: 

SKP Limited (Registered in India), a wholly owned subsidiary company of Herry Limited decided to follow 

different financial year for consolidation of its accounts outside India. State the procedure to be followed 

in this regard. 

[Nov 2019, RTP Sept 2024] 

Answer  

Where a company or body corporate, which is a holding company or a subsidiary or associate company of a 

company incorporated outside India and is required to follow a different financial year for consolidation of 

its accounts outside India, the Central Government may, on an application made by that company or body 

corporate in such form and manner as may be prescribed, allow any period as its financial year, whether or 

not that period is a year. 
 
SKP Limited is advised to follow the above procedure accordingly. 
 
[Note: This answer is based on the assumption that Herry limited is a foreign Company registered outside 
India as inferred from part (i) of the question] 

 

Question 5: 

(i) Paid-up equity share capital Rs. 50,00,000 divided into 5,00,000 equity shares (carrying voting rights) 
of Rs. 10 each. There is no change in the paid-up share capital thereafter. 

(ii) The turnover is Rs. 2,00,00,000. 
 

It is further understood that Nice Software Limited, which is a public limited company, is holding 2,00,000 
equity shares, fully paid-up, of Smart Solutions Private Limited. Smart Solutions Private Limited has filed 
its Financial Statement for the said year with the Registrar of Companies (ROC) excluding the Cash Flow 
Statement within the prescribed timeline during the financial year 2020-21. The ROC has issued a notice 
to Smart Solutions Private Limited as it has failed to file the cash flow statement along with the Balance 
Sheet and Profit and Loss Account.  
 
You are to advise on the following points explaining the provisions of the Companies Act, 2013: 
(i) Whether Smart Solutions Private Limited shall be deemed to be a small company whose significant 

equity shares are held by a public company? 

telegram
 - cainter_buddies



 
 

 

Corporate Laws & Other Laws 

Preliminary 1.4 

(ii) Whether Smart Solutions Private Limited has defaulted in filing its financial statement? 
[July 2021, MTP May 24 – 5 marks] 

Answer  

According to section 2(85) of the Companies Act, 2013, small company means a company, other than a 

public company, having- 

a) paid-up share capital not exceeding fifty lakh rupees or such higher amount as may be prescribed 

which shall not be more than ten crore rupees; and 

b) turnover as per profit and loss account for the immediately preceding financial year not exceeding 

Rs. 2 crore or such higher amount as may be prescribed which shall not be more than Rs. 100 crores. 
 
Provided that nothing in this clause shall apply to a holding company or a subsidiary company. 
 
Also, according to section 2(87), subsidiary company, in relation to any other company (that is to say the 
holding company), means a company in which the holding company exercises or controls more than one-
half of the total voting power either at its own or together with one or more of its subsidiary companies. 
 
In the given question, Nice Software Limited (a public company) holds 2,00,000 equity shares of Smart 
Solutions Private Limited (having paid up share capital of 5,00,000 equity shares @ Rs. 10 totalling Rs. 
50 lakhs). Hence, Smart Solutions Private Limited is not a subsidiary of Nice Software Limited and hence 
it is a private company and not a deemed public company Further, the paid up share capital (Rs. 50 lakhs) 
and turnover (Rs. 2 crores) is within the limit as prescribed under section 2(85), hence, Smart Solutions 
Private Limited can be categorised as a small company. 
 
Part (ii) 
According to section 2 (40), Financial statement in relation to a company, includes: 
a) a balance sheet as at the end of the financial year;  
b) a profit and loss account, or in the case of a company carrying on any activity not for profit, an income 

and expenditure account for the financial year;  
c) cash flow statement for the financial year;  
d) a statement of changes in equity, if applicable; and  
e) any explanatory note annexed to, or forming part of, any document referred to in points (a) to (d):  
 
Provided that the financial statement, with respect to One Person Company, small company and dormant 
company, may not include the cash flow statement.  
 
Smart Solutions Private Limited being a small company is exempted from filing a cash flow statement as 
a part of its financial statements. Thus, Smart Solutions Private Limited has not defaulted in filing its 
financial statements with ROC. 
 

Question 6: (partially related to chapter 3) 

Johnson Limited goes for public issue of its shares. The issue was oversubscribed. A default was committed 

with respect to allotment of shares by the officers of the company. There were no Managing Director, 

Whole time Director or any other officer/person designated by the Board with the responsibility of 

Complying with the provisions of the Act. 

State, who are the persons considered as officers in default under the Companies Act, 2013. Examine who 

will be considered in default in the instant case? 

[July 2021] 

Answer  

Relevant Provisions  

As per section 39 of the Companies Act, 2013, which deals with the allotment of securities, states that 

in case of any default related to minimum subscription and of return of allotment money under sub-

section (3) and (4), the company and its officer who is in default shall be liable to a penalty, for each 

default, of one thousand rupees for each day during which such default continues or Rs. 1 lakh, whichever 

is less. 
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As per section 2(60) of the Act, Officer who is in default, has been described as: 
For the purpose of any provision in this Act which enacts that an officer of the company who is in default 
shall be liable to any penalty or punishment by way of imprisonment, fine or otherwise, means any of the 
following officers of a company, namely:— 

(i) whole-time director (WTD); 

(ii) key managerial personnel (KMP); 

(iii) where there is no key managerial personnel, such director or directors as specified by the Board, 

or all the directors, if no director is so specified; 

(iv) any person who, under the immediate authority of the Board or any key managerial personnel, is 

charged with any responsibility. 

(v) any person in accordance with whose advice, directions or instructions the Board of Directors of 

the company is accustomed to act, 

(vi) every director, in respect of a contravention of any of the provisions of this Act, 

(vii) in respect of the issue or transfer of any shares of a company, the share transfer agents, registrars 

and merchant bankers to the issue or transfer; 

 

Conclusion  
In the given case, as stated Johnson Limited, committed a default with respect to the allotment of shares 
by the officers. As in company there were no managing director, whole time director, or any other 
officer/person designated by the Board with the responsibility of complying with the provisions of the 
Act. Therefore, in such situation, all the directors of the company may be treated as officers in default. 
 

Question 7:  

New Private Ltd. is a company registered under the Companies Act, 2013 with a paid -up share capital of Rs. 

70 lakh and turnover of Rs. 60 crores. Explain the meaning of the “Small Company” and examine the following 

in accordance with the provisions of the Companies Act, 2013: 

(i) Whether the New Private Ltd. can avail the status of small company? 

(ii) What will be your answer if turnover of company is Rs. 35 crore and the capital is same as Rs. 70 lakh? 

[MTP Oct 2021] 

OR 
MNP Private Ltd. is a company registered under the Companies Act, 2013 with a, paid up share capital of 
Rs. 45 lakh and turnover of Rs. 3 crores. Explain the meaning of the "Small Company" and examine the 
following in accordance with the provisions of the Companies Act, 2013: 

(i) Whether the MNP Private Ltd. can avail the status of small company? 
(ii) What will be your answer if the turnover of the company is Rs. 1.50 crore? 

[May 18, MTP Oct, 2020, ICAI Module] 

Answer  

Relevant Provisions  

Small Company: According to Section 2(85) of the Companies Act, 2013, Small Company means a company, 

other than a public company: 

(i) paid-up share capital of which does not exceed Rs. 50 lakhs or such higher amount as may be prescribed 

which shall not be more than ten crore rupees; and 

(ii) turnover of which as per its last profit and loss account does not exceed Rs. 2 crores or such higher 

amount as may be prescribed which shall not be more than one hundred crore rupees. 

 

Nothing in this clause shall apply to: 

(A) a holding company or a subsidiary company;  

(B) a company registered under section 8; or  

(C) a company or body corporate governed by any special Act.  

 

As per the Companies (Specification of Definitions Details) Rules, 2014, for the purposes of sub clause (i) 

and sub-clause (ii) of clause (85) of section 2 of the Act, paid up capital and turnover of the small company 

shall not exceed Rs. 4 crores and Rs. 40 crores respectively. 
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Conclusions  

(i) In the present case, New Private Ltd., a company registered under the Companies Act, 2013 with a 

paid up share capital of Rs. 70 lakh and having turnover of Rs. 60 crore. Since, only one criteria of 

share capital not exceeding Rs. 4 crores is met, but the second criteria of turnover not exceeding Rs. 

40 crores is not met, and the provisions require both the criteria to be met in order to avail the status 

of a small company, New Private Ltd. cannot avail the status of small company. 

 

(ii) If the turnover of the company is Rs. 35 crore, then both the criteria will be fulfilled, and New Private 

Ltd. can avail the status of small company. 

 

Question 8: 

MNP Limited is a registered public company having the following:  

(a) Directors and their Relatives 18 

(b) Employees 26 

(c) Ex-Employees (Shares were allotted during employment) 15 

(d) Members holding shares jointly (7 x 2) 14 

(e) Other Members 137 

The Board of Directors of MNP Limited proposes to convert the company into a private limited company. 

Referring the provisions of the Companies Act, 2013, Advise:  

i. Whether the company can be converted into a private company?  

ii. Whether existing number of members need to be reduced for the proposed private company? 

[ICAI Module, May 2022] 

Answer 

According to Section 2(68) of the Companies Act, 2013, "Private company" means a company having 

prescribed minimum paid-up share capital, and which by its articles, limits number of its members to 200 

 

However, where two or more persons hold one or more shares in a company jointly, they shall, for the 

purposes of this clause, be treated as a single member. 

It is further provided that following shall not be included in the number of members - 

a) persons who are in the employment of the company; and 

b) persons who, having been formerly in the employment of the company, were members of the company 

while in that employment and have continued to be members after the employment ceased. 
 
Accordingly, total number of members in MNP Limited are:  

(i) Directors and their relatives 18 

(ii) Joint shareholders (7x2) 7 

(iii) Other Members 137 

 Total 162 

 
(i) MNP Limited may be converted into a private company only if the total members of the company are 

limited to 200. In the instant case, since existing number of members are 162 which is within the 
prescribed maximum limit of 200, so MNP Limited can be converted into a private company. 

(ii) There is no need for reduction in the number of members for the proposed private company as 
existing number of members are 162 which does not exceed maximum limit of 200. 

    

Question 9: 

ABC Private Ltd. has two wholly owned subsidiary companies, D Private Limited and E Private Limited. 

Examine, whether, D Private Limited and E Private Limited will be treated as related party as per the 

provisions of the Companies Act, 2013? 

[May 2022] 
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Answer  

According to section 2(76)(viii) of the Companies Act, 2013, Related party, with reference to a company, 

means any body corporate which is - 

a) a holding, subsidiary or an associate company of such company; 

b) a subsidiary of a holding company to which it is also a subsidiary; or 

c) an investing company or the venturer of the company; 
 

In the given question, D Private Limited and E Private Limited are wholly owned subsidiary companies of 
ABC Private Ltd. According to stated clause (B), above, D Private Limited and E Private Limited are related 
parties. 
 

However, as per the Notification No. G.S.R. 464(E) dated 5th June, 2015, clause(viii) shall not apply with 
respect to section 188 to a private company, though being a related parties. 

 

Alternate Answer: 
According to section 2(76)(viii)(B) of the Companies Act, 2013, Related party, with reference to a 
company, means any body corporate which is a subsidiary of a holding company to which it is also a 
subsidiary. 
However, Clause (viii) shall not apply with respect to section 188 (Related Party transactions) to a private 
company vide Notification No. G.S.R. 464(E) dated 5th June, 2015. 
 
In the given question, D Private Limited and E Private Limited are wholly owned subsidiary companies of 
ABC Private Ltd. According to stated clause (B), above, D Private Limited and E Private Limited are related 
parties.  
 
However, as per the mentioned Notification, clause (viii) shall not apply with respect to section 188 to a 
private company. Therefore, D Private Limited and E Private Limited are not related parties for the 
purpose of section 188. 
 

Question 10: 

Referring the relevant provisions of the Companies Act,  2013,  examine,  whether  following companies will 

be considered as listed company or unlisted company: 

(i) ABC Limited, a public company, has listed its non-convertible Debt securities issued on private 

placement basis in terms of SEBI (Issue and Listing of Debt Securities) Regulations, 2008. 

(ii) CHG Limited, a public company, has listed its non-convertible redeemable preference shares issued on 

private placement basis in terms of SEBI (Issue and Listing of Non-Convertible Redeemable Preference 

Shares) Regulations, 2013 

(iii) PRS Limited, a public company, which has not listed its equity shares on a  recognized stock exchange 

but whose equity shares are listed on a stock exchange  in a jurisdiction as specified in sub-section (3) 

of section 23 of the Companies Act, 2013. 

 [Nov 22] 

Answer:  

According to Section 2(52) of the Companies Act, 2013, listed company means a company which has any of 

its securities listed on any recognised stock exchange. 

 

Rule 2A: According to Rule 2A of the Companies (Specification of definitions details) Rules, 2014, the 

following classes of companies shall not be considered as listed companies, namely: 

(a) Public cos. which have not listed their equity shares on a recognized stock exchange but have listed 

their: 

(i) non-convertible debt securities issued on private placement basis in terms of SEBI (Issue and 

Listing of Debt Securities) Regulations, 2008; or 

(ii) non-convertible redeemable preference shares issued on private placement basis in terms of 

SEBI (Issue and Listing of Non-Convertible Redeemable Preference Shares) Regulations, 2013; 
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or 

(iii) both categories of (i) and (ii) above. 

 

(b) Public cos. which have not listed their equity shares on a recognized stock exchange but whose equity 

shares are listed on a stock exchange in a jurisdiction as specified in section 23(3) of the Act. 

 

In view of the above provisions of the Act: 

(i) ABC Limited is an unlisted company. 

(ii) CHG Limited is an unlisted company. 

(iii) PRS Limited is an unlisted company. 

 

Question 11: 

H Ltd. is the holding company of S Pvt. Ltd. As per the last profit and loss account for the year ending 31 
March, 2022 of S Pvt. Ltd., its turnover was Rs. 1.80 crores; and paid up share capital was 80 lakhs. The 
Board of Directors wants to avail the status of a small company. The company secretary of the company 
advised the directors that the company cannot be categorized as a small company. In the light of the 
above facts and in accordance with the provisions of the Companies Act, 2013, you are required to examine 
whether the contention of practicing company secretary is correct, explaining the relevant provisions of 
the Act. 

[May 2023, RTP May’24, Nov’22 – 5 marks]  

Answer:  

As per section 2(85) of the Companies Act, 2013, Small company means a company, other than a public 

company —  

(i) paid-up share capital of which does not exceed four crore rupees, and  

(ii) turnover of which as per profit and loss account for the immediately preceding financial year does 

not exceed forty crore rupees. 

 

Provided that nothing in this clause shall apply to—  

(A) a holding company or a subsidiary company;  

(B) a company registered under section 8; or  

(C) a company or body corporate governed by any special Act 

 

In the instant case, as per the last profit and loss account for the year ending 31st March, 2022 of S Pvt. 

Ltd., its turnover was to the extent of Rs. 1.80 crore, and paid-up share capital was Rs. 80 lakh. Though S 

Pvt. Ltd., as per the turnover and paid-up share capital norms, qualifies for the status of a ‘small company’ 

but it cannot be categorized as a ‘small company’ because it is the subsidiary of another company (H Ltd.) 

 

Question 12: 

Cross Limited is a company incorporated under the erstwhile the Companies Act, 1956 while XYZ Private 
Limited is a company registered under the Companies Act, 2013. XYZ Private Limited has issued Rs. 
1,00,000 convertible preference shares (carrying right to vote) of Rs. 100 each and 10,00,000 equity 
shares of Rs. 10 each fully paid. Cross Limited is holding all the preference share and 1,00,000 equity 
shares of XYZ Private Limited. Examine whether:  

(i) The provisions of the Companies Act, 2013 are applicable on Cross Limited?  

(ii) XYZ Private Limited is a public company as per the Companies Act, 2013? 

[MTP May’24 – 5 marks] 

Answer:  

(i) Section 1 of the Companies Act, 2013, provides that the provisions of this Act shall apply to 
companies incorporated under this Act or under any previous company law. Hence, the provisions of 
the Companies Act, 2013 are also applicable on Cross Limited. 

(ii) According to section 2(71) of the Companies Act, 2013, public company means a company which is 
not a private company.  
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Provided that a company which is a subsidiary of a company, not being a private company, shall be 
deemed to be public company for the purposes of this Act even where such subsidiary company 
continues to be a private company in its articles.  

According to section 2(87) of the Companies Act, 2013, "subsidiary company", in relation to any other 
company (that is to say the holding company), means a company in which the holding company:  

(1) controls the composition of the Board of Directors; or  

(2) exercises or controls more than one-half of the total voting power either at its own or together with 
one or more of its subsidiary companies.  

 

In the given question, total voting power in XYZ Private Limited is: 

Particulars  Amount in Rs.  

Convertible Preference Shares (carrying voting rights)  1,00,00,000  

Equity Shares  1,00,00,000  

Total Voting Power  2,00,00,000  

 

Cross Limited holds more than one- half of the total voting power [(Rs. 10,00,000 equity shares+ Rs. 
1,00,00,000 preference shares)/ Rs 2,00,00,000]. Therefore, XYZ Private Limited is a subsidiary of 
Cross Limited.  
 
Further, in terms of the provisions of section 2(71), XYZ Private Limited being subsidiary of Cross Limited 
(a public company), shall also be deemed to be a public company. 
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Incorporation of Company and Matters 

Incidental Thereto 

2.1 

 

Question 1: 

The Articles of Association of XYZ Ltd. provides the Board of Directors authority to issue bonds provided 

such issue is authorized by the shareholders by a necessary resolution in the general meeting of the 

company. The company was in dire need of funds and therefore, it issued the bonds to Mr. X without passing 

any such resolution in general meeting. Can Mr. X recover the money from the company? Decide referring 

the relevant provisions of the Companies Act, 2013.                                                                  

[Nov 2016] 

Answer  

Relevant Provisions 

Doctrine of Indoor Management:  

According to this doctrine, persons dealing with the company need not inquire whether internal 

proceedings relating to the contract are followed correctly, once they are satisfied that the transaction 

is in accordance with the memorandum and articles of association. 

 

Stakeholders need not enquire whether the necessary meeting was convened and held properly or whether 

necessary resolution was passed properly. They are entitled to take it for granted that the company had 

gone through all these proceedings in a regular manner. 

 

The doctrine helps to protect external members from the company and states that the people are entitled 

to presume that internal proceedings are as per documents submitted with the Registrar of Companies. 

 

The company is bound to Mr. X: 
(i) since the lender, Mr. X, had lent the money to the company assuming that the company was authorized 

to borrow money after obtaining authorization from the members in GM; 
(ii) since, on the same facts, the Court held in “Royal British Bank v Turquand” that the outsiders dealing 

with the company were not required to inquire into the internal management of the company, and the 
outsiders were entitled to assume that as far as internal proceedings of the company were 
concerned, everything had been done regularly (termed as doctrine of indoor management). 

 
Conclusion 
In the present case, XYZ Ltd. will be bound to return the money to Mr. X.  
 

Question 2  

Repeated question. Hence, merged with other question. 

 

Question 3 

The role of doctrine of 'Indoor management' is opposed to that of the role of 'Constructive notice'. 

Comment on this statement with reference to the Companies Act, 2013. 

[January 2021] 

The persons (not being members) dealing with the company are always protected by the doctrine of Indoor 

management. Explain. Also, explain when doctrine of Constructive Notice will apply. 

[Nov 2018, ICAI Module, MTP Nov’22, MTP 1 Nov’23– 6 marks]  

OR 

Incorporation of Company and 

Matters Incidental Thereto 

2 
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The directors of Smart Computers limited borrowed a sum of money from Mr. Tridev. The company's 

articles provided that the directors may borrow on bonds such sums as may, from time to time, be 

authorized by resolution passed at a general meeting of the company. The shareholders claimed that there 

had been no such resolution authorizing the loan, and therefore, it was taken without their authority and 

the company is not bound to repay the loan to Tridev. In the light of the contention of shareholders, decide 

whether the company is bound to pay the loan. 

[MTP May 2020 – 6 marks]  

Answer  

According to this doctrine, persons dealing with the company cannot be assumed to have knowledge of 

internal problems of the company. They can simply assume that all the required things were done properly 

in the company. 

 

Stakeholders need not enquire whether the necessary meeting was convened and held properly or whether 

necessary resolution was passed properly. They are entitled to take it for granted that the company had 

gone through all these proceedings in a regular manner. 

 

The doctrine helps protect external members from the company and states that the people are entitled to 

presume that internal proceedings are as per documents submitted with the Registrar of Companies. 

 

The doctrine of indoor management was evolved around 150 years ago in the context of the doctrine of 

constructive notice. The role of doctrine of indoor management is opposed to of the role of doctrine of 

constructive notice. Whereas the doctrine of constructive notice protects a company against outsiders, the 

doctrine of indoor management protects outsiders against the actions of a company. This doctrine also is a 

possible safeguard against the possibility of abusing the doctrine of constructive notice. 

 

Basis for Doctrine of Indoor Management 
(i) What happens internal to a company is not a matter of public knowledge. An outsider can only 

presume the intentions of a company, but not know the information he/she is not privy to. 
(ii) If not for the doctrine, the company could escape creditors by denying the authority of officials 

to act on its behalf. 

 

Exceptions to Doctrine of Indoor Management (Applicability of doctrine of constructive notice) 

Knowledge of irregularity: In case this ‘outsider’ has actual knowledge of irregularity within the company, 

the benefit under the rule of indoor management would no longer be available. In fact, he/she may well be 

considered part of the irregularity. 

 

Negligence: If, with a minimum of effort, the irregularities within a company could be discovered, the 

benefit of the rule of indoor management would not apply. The protection of the rule is also not available in 

the circumstances where company does not make proper inquiry. 
 

Forgery: The rule does not apply where a person relies upon a document that turns out to be forged since 

nothing can validate forgery. A company can never be held bound for forgeries committed by its officers. 

The above doctrines have been well considered while framing the provisions of various Acts pertaining to 

the companies worldwide. The Companies Act, 2013 and the earlier Acts relevant for the Companies in India 

are no exception to the same. 

 

Conclusion relevant for the Alternate question of Smart computers: 

In the given question, Mr.Tridev being a person external to the company, need not enquire whether the 

necessary meeting was convened and held properly or whether necessary resolution was passed properly. 

Even if the shareholders claim that no resolution authorizing the loan was passed, the company is bound to 

pay the loan to Mr.Tridev.  
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Question 4 

Mr. Raja along with his family members is running successfully a trading business. He is capable of developing 

his ideas and participating in the market place. To achieve this, Mr. Raja formed a single person economic 

entity in the form of OPC with his brother Mr. King as its nominee. On 4th May 2020, Mr. King withdrew 

his consent as Nominee of the OPC. Can he do so under provisions of the Companies Act, 2013? 

Examine whether the following individuals are eligible for being nominated as Nominee of the One Person 

Company as on 5th May 2020 under the above said Act. 
(i) Mr. Shyam, son of Mr. Raja who is 15 years old as on 5th May 2020. 
(ii) Ms. Devaki an Indian Citizen, sister of Mr. Raja stays in Dubai and India. She stayed in India during 

the period from 2nd January 2019 to 16th August 2019. Thereafter she left for Dubai and stayed 
there. 

(iii) Mr. Ashok, an Indian Citizen residing in India who is presently a member of a 'One Person 
Company'. 

[November 2020] 

Answer 

Relevant provisions 

As per section 3 of the Companies Act, 2013, the memorandum of One Person Company (OPC) shall indicate 

the name of the other person (nominee), who shall, in the event of the subscriber’s death or his incapacity 

to contract, become the member of the company. 
 

The other person (nominee) whose name is given in the memorandum shall give his prior written consent in 

Form INC-3 and the same shall be filed with Registrar of companies in Form INC-4 at the time of 

incorporation along with its Memorandum of Association and Articles of Association. 
 

Such other person (nominee) may withdraw his consent in the following manner: 

 Nominee may withdraw consent by giving a notice in writing to the sole member and to OPC.  

 Sole member shall nominate another person within 15 days of such withdrawal. 

 Send intimation of such nomination along with written consent (Form INC 3)  

 OPC to inform RoC in Form INC-4 within 30 days of withdrawal of nomination. 

 

Analysis: 

Therefore, in terms of the above law, Mr. King, the nominee, whose name was given in the memorandum, can 

withdraw his consent as a nominee of the OPC by giving a notice in writing to the sole member and to the 

One Person Company. 

 

Conclusion: 

Following are the answers to the second part of the question as regards the eligibility for being nominated 

as nominee: 
(i) No minor shall become member or nominee of the OPC. Therefore, Mr. Shyam, being a minor is not 

eligible for being nominated as Nominee of the OPC. 
 

(ii) Only a natural person who is an Indian citizen whether resident in India or otherwise, shall be a nominee 
or the sole member of a One Person Company. The term “Resident in India” means a person who has 
stayed in India for a period of not less than 120 days during the immediately preceding financial year.  
 
Here Ms. Devaki though an Indian Citizen and a resident in India. So, she is eligible for being nominated 
as nominee of OPC. Even if she was not a resident, she can still be nominated as nominee. 
 

(iii) As per the Rule 3 of the Companies (Incorporation) Rules, 2014, a person shall not be a member of 
more than one OPC at any point of time and the said person shall not be a nominee of more than 1 OPC.  
Mr. Ashok, an Indian Citizen residing in India who is a member of an OPC (Not a nominee in any OPC), 
can be nominated as nominee. 
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Question 5 

Red Limited was incorporated on 1st April, 2014 is facing severe effects of depression of the economy. 

Owing to its bad financial status most of the members have started withdrawing their holding from the 

company. The company had 250 members on 10th January, 2019. By 15th January, 2019, 244 members had 

withdrawn their holding. No new member has invested in the company after 15th February till date. Now, 

Mr. A, an existing member has approached you to advise him regarding his liabilities in such a situation. 
[RTP Nov 2019, MTP Nov 2021] 

Answer  

Relevant Provisions  

According to section 3A of the Companies Act, 2013, if at any time the number of members of a company 

is reduced, in the case of a public company, below seven, in the case of a private company, below two, and 

the company carries on business for more than six months while the number of members is so reduced, 

every person who is a member of the company during the time that it so carries on business after those six 

months and is cognizant of the fact that it is carrying on business with less than seven members or two 

members, as the case may be, shall be severally liable for the payment of the whole debts of the company 

contracted during that time, and may be severally sued therefor. 

 

Conclusion 

Hence, in the given situation, the number of member in the said public company have fallen below 7 [250-

244=6] and these members have continued beyond the specified limit of 6 months, the reduced members 

of the company during the period of 1 month shall be severally liable for the payment of the whole debts 

of the company contracted during that time, and may be severally sued therefor. 

 

Question 6 

Yadav Dairy Products Private limited has registered its articles along with memorandum at the time of 

registration of company in December, 2014. Now directors of the company are of the view that provisions 

of articles regarding forfeiture of shares should not be changed except by a resolution of 90% majority. 

While as per section 14 of the Companies Act, 2013 articles may be changed by passing a special resolution 

only. Hence, one of the directors is of the view that they cannot make a provision against the Companies 

Act, 2013. You are required to advise the company on this matter. 

[RTP May 2020, ICAI Module] 

OR 

The Articles of Association of a Company may contain provisions for entrenchment under Section 5 of the 

Companies Act, 2013. What is meant by entrenchment provisions in this context? Also State the relevant 

provisions of the said Act dealing with entrenchment provisions. 

[Nov 2020, MTP Nov’22, MTP 2 – Nov’23 – 6 marks] 

Answer  

Relevant Provisions  

As per section 5 of the Companies Act, 2013 the article may contain provisions for entrenchment to the 

effect that specified provisions of the articles may be altered only if more restrictive conditions than a 

special resolution, are met. 

 

The provisions for entrenchment shall only be made either on formation of a company, or by an amendment 

in the articles agreed to by all the members of the company in the case of a private company and by a special 

resolution in the case of a public company.  

Where the articles contain provisions for entrenchment, whether made on formation or by amendment, the 

company shall give notice to Registrar of such provisions in prescribed manner [SPICE+ or MGT-14] 

 

In the present case, Yadav Dairy Products Private Limited is a private company and wants to protect 

provisions of articles regarding forfeiture of shares. It means it wants to make entrenchment of articles, 

which is allowed. But the company will have to pass a resolution taking permission of all the members and it 

should also give notice to Register of Companies regarding entrenchment of articles. 
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Question 7 

Mr. Shyamlal is a B. Tech in computer science. He has promoted an IT start up and got it registered as a 

Private Limited Company. Initially, only he and his family members are holding all the shares in the company. 

While drafting the Articles of Association of the company, it has been included that Mr. Shyamlal will 

remain as a director of the company for lifetime. 

Mr. Mehra, a close friend of Mr. Shyamlal has warned him (Mr. Shyamlal) that in future if 75% or more 

shares in the company are held by non- family members then by passing a Special Resolution, the relevant 

articles can be amended and Mr. Shyamlal may be removed from the post of director. 

Mr. Shyamlal has approached you to advise him for protecting his position as a director for lifetime. Give 

your answer as per the provisions of the Companies Act, 2013. 

[MTP April 2021] 

Answer 

Relevant provisions 

As per the provisions of sub-section (3) of section 5 of the Companies Act, 2013, the articles may contain 

provisions for entrenchment to the effect that specified provisions of the articles may be altered only if 

conditions or procedures as that are more restrictive than those applicable in the case of special resolution, 

are met or complied with. 

 

Usually, an article of association may be altered by passing a special resolution but entrenchment makes it 

one difficult to change it. So, entrenchment means making something more protective. 

 

Manner of inclusion of the entrenchment provision: 

As per the provisions of sub-section (4) of section 5 of the Companies Act, 2013, the provisions of 

entrenchment shall only be made either on formation of a company, or by an amendment in the Articles of 

Association as agreed to by all the members of the company in the case of a private company and by a special 

resolution in case of a public company. 

 

Notice to the Registrar of the entrenchment provision: 

As per the provisions of sub-section (4) of section 5 of the Companies Act, 2013, where the articles contain 

provision for entrenchment whether made on formation or by amendment, the company shall give notice to 

the Registrar of such provisions in such form and manner as may be prescribed. 

 

Conclusion 

In the said situation the IT startup company is a private company. Therefore, Mr. Shyamlal can get the 

articles altered which is agreed to by all the members whereby the amended article will say that he can be 

removed from the post of director only if, say, 95% votes are cast in favour of the resolution and give 

notice of the same to the Registrar. 

 

Question 8 

Mr. Ram along with his brothers got registered a company in the state of Telangana by furnishing false 

information knowingly. What action may be taken against the company and its promoters under the 

provisions of the companies act, 2013? 

[MTP-2 May 23, Nov 2019, MTP May'24, RTP Sept 24] 

Answer  
Order of the Tribunal:  
According to section 7(7) of the Companies Act, 2013, where a company has been got incorporated by 
furnishing false or incorrect information or representation or by suppressing any material fact or 
information in any of the documents or declaration filed or made for incorporating such company or by any 
fraudulent action, the Tribunal may, on an application made to it, on being satisfied that the situation so 
warrants:  

(i) pass such orders, as it may think fit, for regulation of the management of the company including 
changes, if any, in its memorandum and articles, in public interest or in the interest of the company 
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and its members and creditors; or 
(ii) direct that liability of the members shall be unlimited; or 
(iii) direct removal of the name of the company from the register of companies; or 
(iv) pass an order for the winding up of the company; or 
(v) pass such other orders as it may deem fit. 

 

However before making any order-. 
(i) the company shall be given a reasonable opportunity of being heard in the matter; and 
(ii) the Tribunal shall take into consideration the transactions entered into by the company, including 

the obligations, if any, contracted or payment of any liability. 
 

Also the promoters, the persons named as the first directors of the company and the persons making 

declaration at the time of registration of company shall each be liable for action under section 447. 

 

Question 9 

Mr. Bindra is holding 950 equity shares of Bio safe Herbals, a section 8 company. Bio safe Herbals is planning 

to declare dividend in the Annual General Meeting for the Financial Year ended 31-03-2020. Examine 

whether the act of the company is in accordance with the provisions of the Companies Act, 2013. 

[RTP May 2021] 

Answer  

Relevant Provisions  

According to Section 8(1) of the Companies Act, 2013, the companies licensed under Section 8 of the Act 

(Formation of companies with Charitable Objects, etc.) are prohibited from paying any dividend to their 

members. Their profits are intended to be applied only in promoting the objects for which they are formed. 

 

Conclusions  

Hence, in the instant case, the proposed act of Bio safe Herbals, a company licensed under Section 8 of the 

Companies Act, 2013, which is planning to declare dividend, is not in accordance to the provisions of the 

Companies Act, 2013. 

 

Question 10 

One of the matters contained in the articles of Dhimaan Foundation, incorporated as a limited company 

under section 8 of the Companies Act, 2013, was altered by passing a special resolution in its general meeting 

and thereafter, intimation for the same was given to Registrar of Companies. 

However, such alteration in the articles was opposed by Dhwaj & Co., a partnership firm which is its member 

that there such alteration was not valid. 

Advise, as per the provisions of the Companies Act, 2013, whether the contention of Dhwaj & Co. was valid 

and whether it can be a member in such company? 

[RTP May 2022] 

Answer  

According to section 8 of the Companies Act, 2013, a company registered under this section shall not alter 

the provisions of its memorandum or articles except with the previous approval of the Central Government 

(the power has been delegated to Registrar of Companies). 

 

Also, a firm may be a member of the company registered under section 8. Here, one of the matters of 

articles of Dhimaan Foundation was altered by passing a special resolution in its general meeting and 

thereafter, intimation for the same was given to Registrar of Companies. 

 

As per the provisions of the Act, it is necessary to take previous approval of the Registrar of Companies 

for the same which was not done in the present case and thus the contention of Dhwaj & Co. was valid. Also, 

section 8 allows a firm to be a member of such company and hence, Dhwaj & Co. can be its member. 

 

telegram
 - cainter_buddies



 

 

 

Corporate Laws & Other Laws  

Incorporation of Company and Matters 

Incidental Thereto 

2.7 

Question 11 

Alfa school started imparting education on 1.4.2010, with the sole objective of providing education to 

children of weaker society either free of cost or at a very nominal fee depending upon the financial condition 

of their parents. However, on 30th March 2018, it came to the knowledge of the Central Government that 

the said school was operating by violating the objects of its objective clause due to which it was granted 

the status of a section 8 company under the Companies Act, 2013. Describe what powers can be exercised 

by the Central Government against the Alfa School, in such a case? 

[MTP Aug 2018, MTP March 2019, ICAI Module] 

OR 

Mr. X, in association with his relative formed a company to promote education for the children of poor 

section. A license was issued by the Central Government allowing the said company to be registered under 

section 8 of the Company. Government aids and lot of funds were contributed by public for the fulfilment 

of the benevolent object. However, on the compliant against the company, CG came to know about the 

manipulation of the funds in the company and so order to revoke the license of the company. Further, 

directed for the amalgamation with another company registered under this section with an object to save 

girl child. Examine the legal position as to the order passed by the Central government in the given situation 

in the light of the Companies Act, 2013.  

[MTP Oct 2018] 

OR 

State Cricket Club was formed as a Limited Liability Company under Section 8 of the Companies Act, 2013 

with the object of promoting cricket by arranging introductory cricket courses at district level and friendly 

matches. The club has been earning surplus. Of late, the affairs of the company are conducted fraudulently, 

and dividend was paid to its members. Mr. Cool, a member decided make a complaint with Regulatory 

Authority to curb the fraudulent activities by cancelling the license given to the company. 
(i) Is there any provision under the Companies Act, 2013 to revoke the license? If so, state the 

provisions. 
(ii) Whether the Company may be wound up? 
(iii) Whether the State Cricket Club can be merged with M/s. Cool Net Private Limited, a company 

engaged in the business of networking? 

[July 2021, MTP Nov’22, MTP Nov’23 – 5 marks] 

Answer  

Section 8 of the Companies Act, 2013 deals with the formation of companies which are formed to promote 

the charitable objects of commerce, art, science, education, sports etc. Such company intends to apply its 

profit in promoting its objects.  

 

Section 8 companies are registered by the Registrar only when a license is issued by the Central Government 

to them. Since, Alfa School was a Section 8 company and it had started violating the objects of its objective 

clause, hence in such a situation the following powers can be exercised by the Central Government: 
(i) The Central Government may by order revoke the license of the company where the company 

contravenes any of the requirements or the conditions of this sections subject to which a license 
is issued or where the affairs of the company are conducted fraudulently, or violative of the 
objects of the company or prejudicial to public interest, and on revocation the Registrar shall put 
‘Limited’ or ‘Private Limited’ against the company’s name in the register.  
 
Provided that, no such order shall be made unless the company is given a reasonable opportunity 
of being heard. 
 

(ii) Where a license is revoked, the Central Government may, by order, if it is satisfied that it is 
essential in the public interest, direct that the company be wound up under this Act or 
amalgamated with another company registered under this section. 

However, no such order shall be made unless the company is given a reasonable opportunity of being 

heard. 
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(iii) Where a license is revoked and where the Central Government is satisfied that it is essential in 
the public interest that the company registered under this section should be amalgamated with 
another company registered under this section and having similar objects, then, notwithstanding 
anything to the contrary contained in this Act, the Central Government may, by order, provide for 
such amalgamation to form a single company with such constitution, properties, powers, rights, 
interest, authorities and privileges and with such liabilities, duties and obligations as may be 
specified in the order. 
 

Conclusion of the alternative question (Mr. X, in association with …) 
According to the given situation, on revocation of license, the Central Government ordered for the 
amalgamation of the company with the separate entity registered under the section 8 of the Companies 
Act, 2013. However, an object for which both the Companies formed were promoting different objects. 
Accordingly, the order passed by the Central Government after the revocation of license, is not in 
compliance of the Section 8 of the Companies Act, 2013. 
 

Question 12 

A group of individuals intend to form a club namely 'Budding Pilots Flying Club' as limited liability company 

to impart classroom teaching and aircraft flight training to trainee pilots. It was decided to form a limited 

liability company for charitable purpose under Section 8 of the Companies Act, 2013 for a period of ten 

years and thereafter the club will be dissolved and the surplus of assets over the liabilities, if any, will be 

distributed amongst the members as a usual procedure allowed under the Companies Act, 2013. 

Examine the feasibility of the proposal and advise the promoters considering the provisions of the 

Companies Act, 2013. 

[MTP Oct 2020, May 2019, ICAI Module, Nov 23 – 5 marks] 

Answer 

Relevant provision 

According to section 8(1) of Companies Act, 2013, where it is proved to the satisfaction of CG that a person 

or an association of persons proposed to be registered under this Act as a limited company: 
(i) has in its objects the promotion of commerce, art, science, sports, education, research, social 

welfare, religion, charity, protection of environment or any such other object; 
(ii) intends to apply its profits, if any, or other income in promoting its objects; and 
(iii) intends to prohibit the payment of any dividend to its members; 

the Central Government may, by issue of license, allow that person or association of persons to be registered 

as a limited liability company. 

 

Conclusion 

In the instant case, the decision of the group of individuals to form a limited liability company for charitable 

purpose under section 8 for a period of ten years and thereafter to dissolve the club and to distribute the 

surplus of assets over the liabilities, if any, amongst the members will not hold good, since there is a 

restriction as pointed out in point (b) above regarding application of its profits or other income only in 

promoting its objects.  

 

Further, there is restriction in the application of the surplus assets of such a company in the event of 

winding up or dissolution of the company as provided in sub-section (9) of Sec 8 of the Companies Act, 2013.  
 

Therefore, the proposal is not feasible. 
 

Author’s Note: 

Depending on the marks of the question, student may include the provision of Sec 8(9) in the Relevant 

provision section of this answer. Sec 8(9) is as stated below: 

If on winding up/dissolution, there remains any assets, after satisfaction of its liabilities, they may be: 

a. transferred to another section 8 co. having similar objects subject to T&C imposed by Tribunal, or  

b. sold and proceeds thereof credited to Insolvency and Bankruptcy Fund formed u/s 224 of IBC, 2016 
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Question 13 

Mr. Dinesh incorporated a new Private Limited Company under the provisions of the Companies Act, 2013 

and desires to commence the business immediately. Please advise Mr. Dinesh about the procedure for 

commencement of business as laid under the provisions of the Section 10A of the Companies Act, 2013. 

[MTP April 2021] 

Answer 

As per Section 10A of the Companies Act, 2013, a company having a share capital shall not commence any 

business or exercise any borrowing powers unless: 
(i) A declaration is filed by a director within a period of 180 days of the date of incorporation of the 

company in such form and verified in such manner as may be prescribed, with the Registrar that 
every subscriber to the memorandum has paid the value of the shares agreed to be taken by him on 
the date of making of such declaration; and 

(ii) The company has filed with the Registrar a verification of it registered office as provided in sub-
section (2) of section 12. 

Mr. Dinesh has to comply with the above requirements and procedure for commencing business of company. 

 

Question 14 

XY Ltd. has its registered office at Mumbai in the State of Maharashtra. For better administrative 

conveniences the company wants to shift its registered office from Mumbai to Nashik (within the State of 

Maharashtra). What formalities the company has to comply with under the provisions of the Companies Act, 

2013 for shifting its registered office as stated above? Explain. 

[MTP April 2019,MTP Oct 2019,ICAI Module] 

Answer 

The Companies Act, 2013 under section 13 provides for the process of altering the Memorandum of a 

company. Since the location or Registered Office clause in the Memorandum only names the state in which 

its registered office is situated, a change in address from Mumbai to Nashik, does not result in the 

alteration of the Memorandum and hence the provisions of section 13 (and its sub sections) do not apply in 

this case. 

 

However, under section 12 (5) of the Act which deals with the registered office of company, the change in 

registered office from one town or city to another in the same state, must be approved by a special 

resolution of the company.  

 

Further, presuming that the Registrar will remain the same for the whole state of Maharashtra, there will 

be no need for the company to seek the confirmation to such change from the Regional Director. 

 

Question 15 

Examine the validity of the following different decisions/proposals regarding change of office by A Ltd. 
under the provisions of the Companies Act, 2013: 

(i) The Registered office is shifted from Thane (Local Limit of Thane District) to Dadar (Local limit of 
Mumbai District), both places falling within the jurisdiction of the Registrar of Mumbai, by passing 
a special resolution but without obtaining the approval of the Regional Director. 

(ii) The Registered office is situated in Mumbai, Maharashtra (within the jurisdiction of the Registrar, 
Mumbai, Maharashtra State) whereas the Corporate Office is situated in Pune, Maharashtra State 
(within the jurisdiction of the Registrar, Pune). A Ltd. proposes to shift its corporate office from 
Pune to Mumbai under the authority of a Board resolution. 

(iii) The registered office situated in certain place of a city is proposed to be shifted to another place 
within the local limits of the same city under the authority of Board Resolution. 

[July 2021, MTP 1 May’23] 

Answer 

Regarding the validity of Proposals w.r.t change of registered office by A Ltd. in the light of the section 12 

of the Companies Act, 2013: 
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(i) In the first case, where the Registered office is shifted from Thane to Dadar (one District to 
another District) falling under jurisdiction of same ROC i.e. Registrar of Mumbai. 
As per Section 12 (5) of the Act which deals with the change in registered office outside the local 
limit from one town or city to another in the same state, may take place by virtue of a special 
resolution passed by the company. No approval of regional director is required as both the places are 
falling within the jurisdiction of the Registrar of Mumbai. Accordingly, said proposal is valid. 
 

(ii) Section 12 talks about shifting of Registered office only, In the second case the corporate office is 
being shifted from Pune to Mumbai under the authority of Board resolution. Shifting of corporate 
office under the board resolution is valid. 
 

(iii) In the third case, change of registered office within the local limits of the same city. Said proposal 
is valid in terms it has been passed under the authority of Board resolution. 

 

Question 16 

Vintage security equipment’s limited is a manufacturer of CCTV cameras. It has raised Rs. 100 crores 
through public issue of its equity shares for starting one more unit of CCTV camera manufacturing. It has 
utilized 10 crores rupees and then it realized that its existing business has no potential for expansion 
because government has reduced customs duty on import of CCTV camera hence imported cameras from 
china are cheaper than its own manufacturing. Now it wants to utilize remaining amount in mobile app 
development business by adding a new object in its memorandum of association. 
Does the Companies Act, 2013 allow such change of object. If not then what advise will you give to company. 
If yes, then give steps to be followed. 

[RTP Nov 2019, ICAI Module] 
Answer  

Relevant Provisions  

According to section 13 of the Companies Act, 2013 a company, which has raised money from public through 

prospectus and still has any unutilized amount out of the money so raised, shall not change its objects for 

which it raised the money through prospectus unless a special resolution is passed by the company and: 
(i) the details in respect of such resolution shall also be published in the newspapers (one in English 

and one in vernacular language) which is in circulation at the place where the registered office of 
the company is situated and shall also be placed on the website of the company, if any, indicating 
therein the justification for such change; 

(ii) the dissenting shareholders shall be given an opportunity to exit by the promoters and 
shareholders having control in accordance with SEBI regulations. 

 
Company will have to file copy of special resolution with ROC and he will certify the registration within a 
period of thirty days. Alteration will be effective only after this certificate by ROC. 
 

Question 17 

The object clause of the Memorandum of Vivek Industries Limited., empowers it to carry on real-estate 

business and any other business that is allied to it. Due to a downward trend in real-estate business, the 

management of the company has decided to take up the business of Food processing activity. The company 

wants to alter its Memorandum, so as to include the Food Processing Business in its objects clause. Examine 

whether the company can make such change as per the provisions of the Companies Act, 2013? 

[ICAI Module] 

Answer 

Relevant provision 

The Companies Act, 2013 has made alteration of the memorandum simpler and more flexible. Under section 

13(1) of the Act, a company may, by a special resolution after complying with the procedure specified in this 

section, alter the provisions of its Memorandum. 

 

In the case of alteration to the objects clause, section 13(6) requires the filing of the Special Resolution 

by the company with the Registrar. Section 13 (9) states that the Registrar shall register any alteration to 
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the Memorandum with respect to the objects of the company and certify the registration within a period 

of thirty days from the date of filing of the special resolution by the company.  

 

Section 13 (10) further stipulates that no alteration in the Memorandum shall take effect unless it has been 

registered with the Registrar as above. 
 
Hence, the Companies Act, 2013 permits any alteration to the objects clause with ease. Vivek Industries 
Limited can make the required changes in the object clause of its Memorandum of Association. 
 

Question 18 

Manglu and friends got registered a company in the name of Taxmann Advisory private limited. Taxmann is 

a registered trademark. After 5 years when the owner of trademark came to know about the same, it filed 

an application with relevant authority. Can the company be compelled to change its name by the owner of 

trademark? Can the owner of registered trademark request the company and then company changes its 

name at its discretion? 

[ICAI Module, RTP May’23] 

Answer 

Relevant provision 

According to section 16 of the Companies Act, 2013 if a company is registered by a name which— 
(i) in the opinion of the Central Government, is identical with the name by which a company had been 

previously registered, it may direct the company to change its name. Then the company shall by 
passing an ordinary resolution change its name within 3 months. 

(ii) is identical with a registered trade mark and owner of that trade mark apply to the Central 
Government within three years of incorporation of registration of the company, it may direct the 
company to change its name. Then the company shall change its name by passing an ordinary 
resolution within 3 months. 

 

Company shall give notice to ROC along with the order of Central Government within 15 days of change. In 

case of default company and defaulting officer are punishable. 

 

In the given case, owner of registered trade- mark is filing objection after 5 years of registration of 

company with a wrong name. While it should have filed the same within 3 years. Therefore, the company 

cannot be compelled to change its name. 

 

As per section 13, company can anytime change its name by passing a special resolution and taking approval 

of Central Government. Therefore, if owner of registered trademark request the company for change of 

its name and the company accepts the same then it can change its name voluntarily by following the 

provisions of sec 13. 

 

Question 19 

The Board of Directors of Sindhu Limited wants to make some changes and to alter some Clauses of the 

Articles of Association which are to be urgently carried out, which include the increase in Authorized Capital 

of the company, issue of shares, increase in borrowing limits and increase in the number of directors. 

Discuss about the provisions of the Companies Act, 2013 to be followed for alteration of Articles of 

Association. 

[RTP Nov 2018] 

Answer 

Alteration in Articles of Association: Section 14 of the Companies Act, 2013, vests companies with power 

to alter or add to its articles. The law with respect to alteration of articles is as follows: 
(i) Alteration by special resolution: Subject to the provisions of this Act and the conditions contained 

in its memorandum, if any, a company may, by a special resolution alter its articles. 
(ii) Filing of alteration with the registrar: Every alteration of the articles and a copy of the order of 

the Tribunal approving the alteration, shall be filed with the Registrar, together with a printed copy 
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of the altered articles, within 15 days in such manner as may be prescribed, who shall register the 
same. 

(iii) Any alteration made shall be valid: Any alteration of the articles registered as above shall, subject 
to the provisions of this Act, be valid as if it were originally contained in the articles. 

(iv) Alteration noted in every copy: Every alteration made in articles of a company shall be noted in every 
copy of the articles, as the case may be. If a company makes any default in complying with the stated 
provisions, the company and every officer who is in default shall be liable to a penalty of one thousand 
rupees for every copy of the articles issued without such alteration. [Section 15] 

 

Question 20 

Naveen incorporated a "One Person Company" making his sister Navita as the nominee. Navita is leaving 
India permanently due to her marriage abroad. Due to this fact, she is withdrawing her consent of 
nomination in the said One Person Company. Taking into considerations the provisions of the Companies 
Act, 2013 answer the questions given below: 
(i) If Navita is leaving India permanently, is it mandatory for her to withdraw her nomination in the said 

One Person Company?  
(ii) If Navita maintained the status of Resident of India after her marriage, then can she continue her 

nomination in the said One Person Company? 

[Nov 19, RTP May 2021, RTP Sept 2024] 

Answer 

As per the Companies (Incorporation) Rules, 2014: 

Only a natural person who is an Indian citizen whether resident in India or otherwise shall be eligible 

to incorporate a One Person Company or shall be a nominee for the sole member of a One Person 

Company. 

 

In line with the above provision: 
(i) No, it is not mandatory for Navita to withdraw her nomination in the said OPC as she is leaving India 

permanently as residential status is not relevant. A natural person who is an Indian citizen whether 
resident in India or otherwise can be a nominee in OPC. 

(ii) Navita can continue her nomination in the said OPC irrespective of her residential status as she is a 
natural person with Indian citizenship. 

 

Question 21 

S Ltd. is a company in which H Ltd. is holding 60% of its paid up share capital. One of the shareholder of H 

Ltd. made a charitable trust and donated his 10% shares in H Ltd. And 50 crores to the trust. He appoints 

S Ltd. as the trustee. All the assets of the trust are held in the name of S Ltd. Can a subsidiary hold shares 

in its holding company in this way? 

[RTP Nov 2019, ICAI Module, MTP Nov’22, MTP 1 May’23, MTP 1 Nov’23 – 6 marks] 

OR 

Explain in the light of the provisions of the Companies Act, 2013, the circumstances under which a subsidiary 

company can become a member of its holding company 

[ICAI Module] 

Answer  

Relevant Provisions  
According to section 19 of the Companies Act, 2013 a company shall not hold any shares in its holding 
company either by itself or through its nominees. Also, holding company shall not allot or transfer its 
shares to any of its subsidiary companies and any such allotment or transfer of shares of a company to its 
subsidiary company shall be void. 
 
Following are the exceptions to the above rule— 

(i) where the subsidiary company holds such shares as the legal representative of a deceased member 
of the holding company; or 

(ii) where the subsidiary company holds such shares as a trustee; or 
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(iii) where the subsidiary company is a shareholder even before it became a subsidiary company of the 
holding company but in this case it will not have a right to vote in the meeting of holding company. 

 

Conclusion 
In the given case one of the shareholders of holding company has transferred his shares in the holding 
company to a trust where the shares will be held by subsidiary company. It means now subsidiary will hold 
shares in the holding company. But it will hold shares in the capacity of a trustee. Therefore, we can 
conclude that in the given situation S Ltd. can hold shares in H Ltd. 

 

Question 22 

Kavya Ltd. has a paid up share-capital of Rs. 80 crores. Anjali Ltd. holds a total of Rs. 50 crores of Kavya 

Ltd. Now, Kavya ltd. is making huge profits and wants to expand its business and is aiming at investing in 

Anjali Ltd. Kavya Ltd. has approached you to analyze whether as per the provisions of the Companies Act, 

2013, they can hold 1/10th of the share capital of Anjali Ltd. 

[MTP March 2021] 

Answer 

Relevant provision 

In terms of section 2 (87) of the Companies Act 2013 "subsidiary company" or "subsidiary", in relation to 

any other company (that is to say the holding company), means a company in which the holding company— 
(i) controls the composition of the Board of Directors; or 
(ii) exercises or controls more than one-half of the total voting power either at its own or together 

with one or more of its subsidiary companies: 

 

Provided that such class or classes of holding companies as may be prescribed shall not have layers of 

subsidiaries beyond such numbers as may be prescribed. 

 

Since, Anjali ltd. is holding more than one half (50 crores out of 80 crores) of the total voting power of 

Kavya Ltd., it (Anjali Ltd.) is holding of Kavya Ltd. 

 

Further, as per the provisions of section 19 of the Companies Act, 2013, no company shall, either by itself 

or through its nominees, hold any shares in its holding company and no holding company shall allot or transfer 

its shares to any of its subsidiary companies and any such allotment or transfer of shares of a company to 

its subsidiary company shall be void: 

Provided that nothing in this sub-section shall apply to a case— 
(i) where the subsidiary company holds such shares as the legal representative of a deceased member 

of the holding company; or 
(ii) where the subsidiary company holds such shares as a trustee; or 
(iii) where the subsidiary company is a shareholder even before it became a subsidiary company of the 

holding company 
 

In the given question, Kavya ltd. cannot acquire the shares of Anjali Ltd. as the acquisition of shares does 

not fall within the ambit of any of the exceptions provided in section 19. 

 

Question 23 

AB Limited issued equity shares of Rs. 1,00,000 (10000 shares of Rs. 10 each) on 01.04.2020 which have 

been fully subscribed whereby XY Limited holds 4000 shares and PQ Limited holds 2000 shares in AB 

Limited. AB Limited is also holding 20% equity shares of RS Limited before the date of issue of equity 

shares stated above. RS Limited controls the composition of Board of Directors of XY Limited and PQ 

Limited from 01.08.2020. Examine with relevant provisions of the Companies Act, 2013: 
(i) Whether AB Limited is a subsidiary of RS Limited? 
(ii) Whether AB Limited can hold shares of RS Limited? 
(iii) Whether AB Limited can vote at Annual General Meeting of RS Limited held on 30.09.2020? 

[RTP Nov 2021, May 2019, Nov’23] 
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Answer  

This given problem is based on Section 2(87) read with section 19 of the Companies Act, 2013. 

 

As per sub-clause (87) of Section 2 of the Companies Act, 2013 "subsidiary company" or "subsidiary", in 

relation to any other company (i.e., the holding company), means a company in which the holding company— 
(i) controls the composition of the Board of Directors; or 
(ii) exercises or controls more than one-half of the total voting power either at its own or together 

with one or more of its subsidiary companies. 

For the purposes of this clause, Explanation is given providing that a company shall be deemed to be a 

subsidiary company of the holding company even if the control referred to in point (i) or point (ii) above, is 

of another subsidiary company of the holding company. 

 

Whereas Section 19 provides that, no company shall, hold any shares in its holding company and no holding 

company shall allot or transfer its shares to any of its subsidiary companies and any such allotment or 

transfer of shares of a company to its subsidiary company shall be void. 

 

Provided that nothing in this sub-section shall apply to a case where the subsidiary company is a shareholder 

even before it became a subsidiary company of the holding company. 

 

Here in the instant case, AB Ltd. issued 10,000 equity shares on 1.4.2020 whereby XY Ltd. & PQ Ltd. holds 

4000 & 2000 shares respectively in AB Ltd., Considering 1 share = 1 vote, XY Ltd. and PQ Ltd. together 

holds more than one-half (50%) of the total voting power. Therefore, AB Ltd. will be subsidiary to XY Ltd. 

& PQ Ltd. from 1.4.2020. 

 

Whereas AB Ltd. is already holding 20% equity shares of RS Ltd. before the date of issue of equity shares 

i.e., 1.4.2020. 

 

Further, RS Ltd. controls the composition of Board of Directors of XY Ltd. and PQ Ltd. from 01.08.2020. 

In the light of sub-clause (87) of Clause 2, RS Ltd. is a holding company of XY Ltd. and PQ Ltd.. 

 

Following are the answers to the questions: 
(i) Yes. In this case AB Ltd. shall be deemed to be a subsidiary company of the holding company (RS 

Ltd.) as RS Ltd. controls the composition of subsidiary companies XY Ltd. & PQ Ltd. as per 
explanation to sub-clause (87) of Clause 2. 

(ii) Yes. In this case AB Limited is a subsidiary of RS Limited as AB Ltd. was holding 20% of equity 
shares of RS Ltd. even before it became a subsidiary company of the RS Ltd. (i.e. on 01 08.2020), 
according to the exception to section 19. 

(iii) No. The subsidiary company shall have a right to vote at a meeting of the holding company only in 
respect of the shares held by it as a legal representative or as a trustee but not where the 
subsidiary company is a shareholder even before it became a subsidiary company of the holding 
company. Therefore, AB Ltd. cannot vote at AGM of RS Ltd. held on 30.9.2020. 

 

Question 24 

Give answer in the following cases as per the Companies Act, 2013: 
(i) X Ltd., holds 20 lacs shares in ABZ Ltd. In 2017, ABZ Ltd. controls the composition of the Board 

of directors of X Ltd. and transfers certain shares to it. State whether such transfer of shares 
by ABZ Ltd. to X Ltd. is valid. 

(ii) In continuation of above facts, Mr. R, is a member of the ABZ Ltd. He met an accident. Mr. N (son 
of Mr. R), is one of the director of the X Ltd. He was also a nominee of shares held by Mr. R. Being 
a legal representative and nominee, Mr. N gets transferred the shares of Mr. R. State on the 
validity of the transfer of such shares to Mr. N of X Ltd. 

[MTP Oct 2018] 
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Answer 

Relevant provisions 

As per section 2(87) of the Companies Act, 2013, X Ltd. is a subsidiary company of ABZ Ltd. as ABZ Ltd. 

controls the composition of the Board of Directors of X Ltd. 

Further, section 19 of the companies Act provides that no company shall, either by itself or through its 

nominees, hold any shares in its holding company and no holding company shall allot or transfer its shares to 

any of its subsidiary companies and any such allotment or transfer of shares of a company to its subsidiary 

company shall be void. 

 

Provided that this sub-section shall not apply- 

a) where the subsidiary company holds such shares as the legal representative of a deceased member 

of the holding company; or 

b) where the subsidiary company holds such shares as a trustee; or 

c) where subsidiary co. is a shareholder even before it became a subsidiary company of the holding co. 

 

Conclusion 

On the basis of the above provisions, following are the answers: 
(i) In the given case, X ltd. already holds shares in ABZ Ltd. before becoming its subsidiary. The given 

situations falls within the purview of the exceptions when such transfer of shares by holding company 
to its subsidiary is permissible. So this transfer of shares by ABZ Ltd. to X Ltd. is valid. 

(ii) This situation falls within the purview of exemption stating that such subsidiary company who holds 
such shares as the legal representative of a deceased member of the holding company, are entitled 
to hold the shares of the holding company. So Mr. N being the legal representative of the deceased 
member of the Holding company, was entitled for the holding of shares of ABZ Ltd. 

 

Question 25 

S Ltd acquired 10% paid up share capital of H Ltd on 15th March 2017. H Ltd acquired 55% paid up share 

capital of S Ltd on 10th March 2018. H Ltd. on 25th September, 2020 decided to issue bonus shares in the 

ratio of 1:1 to the existing shareholders. Accordingly, bonus shares were allotted to S Ltd. Examine under 

the provisions of the Companies Act, 2013 and decide 
(i) the validity of holding of shares by S Ltd. in H Ltd. 
(ii) allotment of Bonus shares by H Ltd. to S Ltd. 

[November 2020] 

Answer 

As per Section 19 of the Companies Act, 2013, no company shall, either by itself or through its nominees, 

hold any shares in its holding company and no holding company shall allot or transfer its shares to any of its 

subsidiary companies and any such allotment or transfer of shares of a company to its subsidiary company 

shall be void. 

 

However, this shall not apply where the subsidiary company is a shareholder even before it became a 

subsidiary company of the holding company. 

 

In the given case, H Ltd. has acquired 55% paid up share capital of S Ltd. on 10th March 2018. Whereas, S 

Ltd. has been holding 10% paid up share capital of H Ltd. since 15th March, 2017. The said instance as asked 

in the question falls under the exception stated above. 

 

Therefore - 
(i) Holding of shares by S Ltd. in H Ltd. is valid in view of the proviso (c) to sub-section (1) of section 

19 of the Act, which states that the restrictions of provisions of section 19(1) will not be applicable 
where the subsidiary company is a shareholder even before it became a subsidiary company of the 
holding company. 

(ii) Allotment of bonus shares by H Ltd. to S Ltd. is also valid in view of the above proviso. 
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Question 26 

Repeated question. Hence, merged with other question 

 

Question 27 

Vijay, a member of Mayur Electricals Ltd. gave in writing to the company that the notice for any general 

meeting be sent to him only by registered post at his residential address at Kanpur for which he deposited 

sufficient money. The company sent notice to him by ordinary mail under certificate of posting. Vijay did 

not receive this notice and could not attend the meeting and contended that the notice was improper. 

Decide: 
(i) Whether the contention of Vijay is valid. 
(ii) Will your answer be the same if Vijay remains in London for two months during the notice of the 

meeting and the meeting held? 

[RTP Nov 2020, ICAI Module] 

Answer  

According to section 20(2) of the Companies Act, 2013, a document may be served on Registrar or any 

member by sending it to him by post or by registered post or by speed post or by courier or by delivering 

at his office or address, or by such electronic or other mode as may be prescribed. 

 

Provided that a member may request for delivery of any document through a particular mode, for which he 

shall pay such fees as may be determined by the company in its annual general meeting. 

 

Thus, if a member wants the notice to be served on him only by registered post at his residential address 

at Kanpur for which he has deposited sufficient money, the notice must be served accordingly, otherwise 

service will not be deemed to have been effected. 

 

Accordingly, the questions as asked may be answered as under: 
(i) The contention of Vijay shall be tenable, for the reason that the notice was not properly served. 
(ii) In the given circumstances, the company is bound to serve a valid notice to Vijay by registered 

post at his residential address at Kanpur and not outside India. 
 

Question 28 

Explain the provisions of the Companies Act, 2013 relating to the ‘Service of Documents’ on a company 

and the members of the company. 

[MTP Mar 2021, ICAI Module, MTP Nov’22, MTP 1 Nov’23, MTP May 24 – 5 marks]  

Answer 

Under section 20 of the Companies Act, 2013 a document may be served on a company or an officer thereof 

by sending it to the company or the officer at the registered office of the company by registered post or 

by speed post or by courier service or by leaving it at its registered office or by means of such electronic 

or other mode as may be prescribed.  

 

However, in case where securities are held with a depository, the records of the beneficial ownership may 

be served by such depository on the company by means of electronic or other mode. 

 

Under section 20 (2), save as provided in the Act or the rule thereunder for filing of documents with the 

registrar in electronic mode, a document may be served on Registrar or any member by sending it to him by 

post or by registered post or by speed post or by courier or by delivering at his office or address, or by 

such electronic or other mode as may be prescribed.  

 

However, a member may request for delivery of any document through a particular mode, for which he shall 

pay such fees as may be determined by the company in its annual general meeting. 
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Question 29 

Parag Constructions Limited is a leading infrastructure company. One of the directors of the company Mr. 

Parag has been signing all construction contracts on behalf of company for many years. All the parties who 

ever deal with the company know Mr. Parag very well. Company has got a very important construction 

contract from a renowned software company. Parag constructions will do construction for this site in 

partnership with a local contractor Firozbhai. Mr. Parag signed partnership deed with Firozbhai on behalf 

of company because he has an implied authority. Later in a dispute company denied to accept liability as a 

partner. Can the company deny its liability as a partner? 

[ICAI Module] 

Answer 

Relevant provision 

As per section 22 of the Companies Act, 2013 a company may authorize any person as its attorney to execute 

deeds on its behalf in any place either in or outside India. But common seal should be affixed on his authority 

letter or the authority letter should be signed by two directors of the company or it should be signed by 

one director and secretary. This authority may be either general for any deeds or it may be for any specific 

deed. 

 

A deed signed by such an attorney on behalf of the company and under his seal shall bind the company as if 

it were made under its common seal. 

 

Conclusion 
In the present case company has not neither given any written authority not affixed common seal of the 
authority letter. It means that Mr. Parag is not legally entitled to execute deeds on behalf of the company. 
Therefore, deeds executed by him are not binding on the company. Therefore, company can deny its 
liability as a partner. 
 

Question 30:  

Sapphire Private Limited has registered its articles along with memorandum as on 1st July 2021. The 

directors of the company seeks your advice regarding the effect of registration of the company on the 

company itself and on its members. 

[May 2022] 

Answer  

As per Section 9 and 10 of the Companies Act, 2013 following shall be the effect of registration of a 

company: 

(1) From the date of incorporation, the subscribers to the memorandum and all members of the company, 

shall become a body corporate. 

(2) Such a registered company shall be capable of exercising all the functions of an incorporated company 

with the perpetual succession with power to acquire, hold and dispose of property, and to contract and 

to sue and be sued. 

(3) The memorandum and articles shall, when registered, bind the company and the members thereof to 

the same extent as if they respectively had been signed by the company and by each member, and 

contained covenants on its and his part to observe all the provisions of memorandum and of the articles. 

(4) All monies payable by any member to the company under the memorandum or articles shall be a debt 

due from him to the company. 

 

Question 31 

Mr. Aditya had incorporated a one person company on 07.07.2021. Mr. Yash was named as a nominee in the 

memorandum of the said one person company. Now, Mr. Aditya, considering the perpetual nature of company 

form of business, desires to appoint ABC Private Limited as a nominee instead of Mr. Yash. Examine with 

reference to the Companies Act, 2013, whether the proposal of Mr. Aditya to appoint ABC Private Limited 

as a nominee is valid? 

[RTP Nov 2022] 
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Answer  

As per the provisions of Rule 3(1) of the Companies (Incorporation) Rules, 2014, only a natural person 

who is an Indian citizen whether resident in India or otherwise- 

(a) shall be eligible to incorporate a One Person Company (OPC); 

(b) shall be a nominee for the sole member of a One Person Company (OPC). 

 

By taking into account the above provisions, ABC Private Ltd. cannot be appointed as nominee in one person 

company as only natural persons can be appointed as a nominee. Hence, the proposal of Mr. Aditya to appoint 

ABC Private Ltd. as a nominee is not valid. 

 

Question 32 

The Article of Association (AOA) of AB Ltd. provides that documents may be served upon the company only 

through Speed Post. Suresh dispatches some documents to the company by courier, under certificate of 

posting. The company did not accept it on the ground that it is in violation of the AOA. As a result, Suresh 

suffered from loss. Explain   with reference to the provisions of the Companies Act, 2013: 

(i) Whether refusal of document by the company is valid? 

(ii) Whether Suresh can claim damages for it?  

 [Nov 22] 

Answer 

Serving of document to Company 
In terms of Section 20(1) of the Companies Act, 2013, a document may be served on a company or an officer 
thereof by sending it to the company or the officer at the registered office of the company by- 

 registered post, or 

 speed post, or 

 courier service, or 

 leaving it at its registered office, or 

 means of such electronic or other mode as may be prescribed. 
 
In the instant case, Suresh dispatches some document to AB Ltd. by courier whereas the AOA of said 
company provides that documents may be served upon the company only through Speed Post. AB Ltd. did 
not accept the documents on the ground that it is in violation of the AOA. 
 
Taking into account the above provision, 

(i) Refusal of documents by AB Ltd. is not valid as sending of documents by courier to AB Ltd. is complying 

with the provisions given under section 20(1) of the Act. 

(ii) Since, the AB Ltd. is at fault by not accepting the documents sent by Suresh, YES, he can claim the 

damages for any loss occurred to him. 
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- CA SHUBHAM SINGHAL -

Share Capital and Debentures 

Question 1: 
Can equity share with differential voting rights be issued? If yes, state the conditions under which such 
shares may be issued? 

[May 2018] 
Solution 
Conditions for the issue of equity shares with differential rights (Rule 4 of the Companies (Share capital 
and Debenture) Rules. 2014): 
No company limited by shares shall issue equity shares with differential rights as to dividend, voting or 
otherwise, unless it complies with the following conditions, namely:-
a. the articles of association of the company authorizes the issue of shares with differential rights; 
b. the issue of shares is authorized by an ordinary resolution passed at a general meeting of the 

shareholders. 
However, where the equity shares of a company are listed on a recognized stock exchange, the issue 
of such shares shall be approved by the shareholders t hrough postal ballot; 

c. the voting power in respect of shares with differential r ights of the company shall not exceed 74% 
of total voting power includ ing voti ng power in respect of equity shares with differential rights issued 
at any point of t ime; 

d. omitted 
e. the company has not defaulted in fi ling financial statements and annual returns for 3 financial years 

immediately preceding the financia l year in which it is decided to issue such shares; 
f. the company has no subsisting default in t he payment of a declared dividend to its shareholders or 

repayment of its matured deposits or redemption of its preference shares or debentures that have 
become due for redemption or payment of interest on such deposits or debentures or payment of 
dividend; 

g. the company has not defaulted in payment of the dividend on preference shares or repayment of any 
term loan from a public financial institution or State level f inancial institution or Scheduled Bank 
that has become repayable or interest payable thereon or dues with respect to statutory payments 
relating to ,ts employees to any authority or default in crediting the amount in Investor Education 
and Protection Fund to the Central Government; 
However, a company may issue equity shares with differential rights upon expiry of five years from 
the end of the f inancial Year in which such default was made good. 

h the company has not been penalized by Court or Tribunal during the last three years of any offence 
under the Reserve Bank of India Act, 1934, the Securities and Exchange Board of India Act, 1992, 
the Securrtres Contracts Regulation Act, 1956, the Foreign Exchange Management Act, 1999 or any 
other special Act, under which such companies being regulated by sectoral regulators. 

Question 2: 
Mr A was having 500 equity shares of Open Sky Aircrafts Limited. Mr. B acquired these shares of the 
company from Mr. A but the signature of Mr. A, the transferor on the transfer deed was forged. The 
company registered the shares in the name of Mr. B by issuing share certificate. Mr. B sold 100 equity 
shares to Mr Con the basis of share certificate issued by Open Sky Aircrafts Ltd. Mr. Band Mr.Care 
not havtng the knowledge of forgery. State the rights of Mr. A, Mr. Band Mr. C under the Companies Act, 
2013 

[M TP May 2020, RTP Nov 2021] 
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I (!) nr,; t, 1 

I 

fl("'"",,. (t r ~ i,J-, ,,~ fJ1 the t itle ,,f 
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w• v,, , 
11 

f m 'I• d I""" f tr In n 1111111 I y I I 1lnvr not ijl'✓' 1 h• trnn · rl t,tfe tn tli'- " 
">l tnlln11 ly nny 1, ,m11f( ~, rn,, ,1 '1 1,y Mr 11 (In Mr r) will nloo nr>1 IJI II~ n r1r>o 
I h,- IJ11y«1 11, nrily na (J(ind nd II i,1 t of th,· G, 11,, (J: 

"- of th~ rMI rnm".,,r Ir I- J II "'"' rn,.,, I f I hr rn1111111ny nr I • or1 n fnr~•d I r11r11for ond rP.mov,,, 1 h~ "",;:'m,, nf fl r A n, 1 h" ~o 1,1,,, r,f 
( ""'" I"" ll•Q I• I., of M,rnh,i••, I h,n I h, r.mnrnny 1, hound 1 o rr.•tor',:,,,t (Onrtnn v I lnrth 'itrJf ford•h1r, II W •h111•r • nnrl I n f'IIY h hn 11,,y 1Jlvltl•ntl• whlrh hr ow1h t 1 o ho 1• r•,,:• f<r,llwny f o ) 

() et th~ -,hore:, rP...cord".,tj m hi: I n I h, nhov,r """, 'tlwr, fore, Mr A hn• 1 h• rlqh I "'1"'"•1 1 ho rompon I t 9 , ven thm,vih th,;/ ore bon,, 
11rn1w l lnw,·vrr, rwlllw, Mr• n nor Mr r hnv~ rmy rlqhta ntJninat thP. compony " f ldf' p11rf.:hnt1~r11 

11 be liable b()th cr1m1MII/ on,J for 
I low,v,i,, •lnro Mr A «•.01ne lo h• lh• p<rp•lrn1or of tho for9ery, hew, rmnprnnntlnn lo Mr n ond Mr C 

' · h trator m th,o forgery Studen1 
l\utho,r til!Ur JCAI hn• •••um,rJ In ih, onew,.r that Mr. A•• t e perpe f h 
111ny rhoo•• lo"""""• olh•rwl•• I.•.: •tudenl moy write thot Any per<on who "the perpetrator o t e 
for9,•1•y will h• liohf, ho1h crlmlnolly ond for compr.neot,on to Mr. Band Mr C 

Quc■tlon 31 

r-,1•owmoro I lmll·•d' • •hor, cop Ito I I• d I vi d•d Into d, f for, nt clo6'eo. Now, Growmore Lumted Intends to vory 
I h, l'IQh I• o II nch,.d Io a por·I I cu for "••• of ,hor01. Fxp la, n the prov1S1ono of the Compan, es A ct, 2013 to 
Growmo1•, 1 lml1otl n, lo ob•Jolnlnq ronn,nt from lhe •horeholders ,n relot1on to var1at1on of rrghts 

[RTP Nov 2018] OR I MNO I 1ml I ed har1 I he- fol lowlnq ,~qul1y "lharc> capital 

Ciao• 1: [·q1111y %01•, 1'apl1·nl 3,00,000 oqul1y ffiore, of R,,10 each (1 voting I Rs. 
30

,00,000 11 right for rw~ry 1 nharc•) 

Cla,o ?: l·11u11y 5har• Capl'lal U0,000 <:qul'ly •horeo of R,,10 each (1 voting right Rs. 5 00 000 \ for ov•ry 5 •hnre•) ' · 

A I I ht llm, of '"'"', th,, company had fulf I lied all thoconditl ons related to th f h I 

I h, company wan I • 1·0 vary ·1 h, vo1'1 ng rlgh 1·, of c loo, 2 equ,ty •hare cap t ~ 1 •~ue O equity s ore capita · 
•hare• 1 o 1 vo1'1ng Plgh I for 1:very 1 o ahorea. 1 0 vot, ng right for every 5 
lh,• company'• Momorandum and Article, of A,ooclat1on have given th 

varlollon lhP holdt:r• of 40,000 rqu11y •hare, hav. given their cons t • company the power to make the 

en in writing for this var,at,on. 0111 of di,aen1'1nq •hnr,•holdr.r,, 1·ho ho lder, of 4,~00 equ11y shore 

ih, company', ac l'lon, • Wont to apply to the Tribunal against 
[ xoin I nP, wll h rd eronct• l·o ·1 h, relo von·I prov! •Ion, of tho Compan lo, Act 

(1) WhPlhc:r n conipnny con rhanq, tho rl9h1·, of It, •harehoiders? '?Ota 
(I 1) WI"' I her I hr di .,,,n l'I nq •hnreho ld,.rn rnn 01,p ly to 1 ho r rlbunal? 
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Answer 
According to section 48 of the Companies Act, 2013-
1) Variation in rights of shareholders_with consent: Where a share capital of the company is divided into 

different classes of shares, the rights attached to the shares of any class may be varied with the 
consent in writing of the holders of not less than three-fourths of the issued shares of that class or 
by means of a special resolution passed at a separate meeting of the holders of the issued shares of 
that class: 
a. if provision with respect to such variat ion is contained in the memorandum or articles of the 

company: or 
b. in the absence of any such provision in the memorandum or articles, if such variation is not 

prohibited by the terms of issue of the shares of that class: 
Provided that if variation by one class of shareholders affects the rights of any other class of 
shareholders, the consent of three-fourths of such other class of shareholders shall also be obtained 
and the provisions of this sect ion shall apply to such variation. 

2) Cancellation of variation: Where the holders of not less than ten per cent of the issued shares of a 
class did not consent to such variation or vote in favour of the special resolution for t he variation, 
they may apply to the Tribunal to have the variation cancelled, and where any such application is made, 
the variation shall not have effect unless and until it is confirmed by the Tribunal: 

Provided that an application under t his section shall be made within twenty-one days after the date 
on which the consent was given or t he resoluti on was passed, as t he case may be, and may be made on 
behalf of the shareholders ent it led to make t he applicat ion by such one or more of t heir number as 
they may appoint in writing for the purpose. 

Question 4: 
Walnut Limited has an authorized share capital of 1,00,000 equity shares of Rs. 100 per share and an amount 
of Rs. 3 crores in its Share Premium Account as on 31-3-2018. The Board of Directors seeks your advice 
about the appl ication of share premium account for its business purposes. Please give your advice 

[RTP May 2019, !CAI Module, MTP May 2019] 
Answer 
According to section 52 of the Companies Act, 2013, where a company issues shares at a premium, whether 
for cash or otherwise, a sum equal to the aggregate amount of the premium received on those shares shall 
be transferred to a "securities premium account" and the provisions of this Act relating to reduction of 
share capital of a company shall, except as provided in this section, apply as if the securities premium 
account were the paid-up share capital of the company. 

The securities premium account may be applied by the company-
a) towards the issue of unissued shares of the company to the members of the company as fully paid bonus 

shares; 
b) in writing off the preliminary expenses of the company; 
c) in writing off the expenses of, or the commission paid or discount allowed on, any issue of shares or 

debentures of the company; 
d) in providing for the premium payable on the redemption of any redeemable preference shares or of any 

debentures of the company; or 
e) for the purchase of its own shares or other securities under section 68 

The securities premium account may be app lied by such class of companies, as may be prescribed and whose 
financial statement comply with accounting standards prescribed for such class of companies u/s 133 
a) in paying up unissued equity shares of t he company to be issued to members of the company as fu lly 

paid bonus shares; or 

Share Capita l and Debentures 
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d any 1ssue of equity sh0rt, 
or the comm1ss1on paid or discount al\owe on 

b) ,n writing off the expenses of of the. company~ or h other secur1t1es under section 68. f SPA 

c) for the purchase of ,ts owns ares or 
d utilise the amount o . 

Kee.ping the. above. points m v1e.w Walnut Foo 
ds L1m1ted should procee to 

brief the purposes for 

Quution 5: 
rem1um or discount . Also write in 

State. the. reasons for the issue of shares at ~ 
TP 1 M '2 

which the secur1t1es premium account can be utilized? 
[Jan 2021, M ay 31 

said to be issued at 

Answer 
h h th their face value the shares are . 

When a company issues shares at a price ,g er an 
' th h nd when a company issues 

premium and the differential amount is termed as premium· On the O er a ' d at discount and the 

shares at a price lower than their face value, the shares are sa1.d. t o be issut~ 53 of t he Companies 
d. t H s per t he prov1s1ons of sec ,on f 

d1fferent1al amount 1s termed as iscoun • owever , a . 
f an issue o sweat 

Act , 2013 , a company is prohibited to issue shares at a discount except in the case 
0 

equity shares given under section 54 of the Companies Act, 2013. . 
h any issues shares at a 

As per the provisions of section 52 (1) of the Companies Act, 2013, w ere a comp . . ed 

premium, whether for cash or otherwise, a sum equal to the aggregate amount of the premium rece iv 

on those shares shall be transferred t o a "securities premium account•. Application of Securities Premium Account: Same as mentioned in previous question Question 6 
ABC Limited 1s a public company incorporated in New Delhi. The Board of Directors (BOD) of the company 

wants to bring a public issue of 100000 equity shares of Rs. 10 each. The BOD has appointed an underwriter 

for this issue for ensuring the minimum subscription of the issue. The underwriter advised the BOD that 

due t o current economic situation of the Country ,t would be better if the company offers these shares at 

a discount of Rs. 1 per share to ensure full subscription of this public issue. The Board of Directors agreed 

t o the suggestion of underwriter and offered the shares at a discount of Rs. 1 per share. The issue was 

fully subscribed, and the shares were allotted to the applicants in due course. 

(1) Decide whether issue of shares as mentioned above is valid or not as per Sec 53 of Companies Act 2013. 

(2) What would be your answer in above case if the shares are issued to employees as Sweat equity shares? 
Answer 

(Nov 2020, MTP Nov'22 , MTP 2 Nov'23 - 5 marks] 
According to secti~n 53 of the Companies Act , 2013 , except as provided in section 54, a company shall not 

issue shares at a discount . Any share issued by a company at a discount shall be void. According to section 54 of the Companies Act, 2013 , notwithstanding anything contained in section 53 

co. may issue sweat equity shares of a class of shares already issued , if prescribed conditions are 'a 

fulf illed. 

(1) In terms of above prov1s1ons , ,ssue of shares by ABC Limited at a discount of Rs. 1 is not valid. 
(2) In case the above shares have been issued to employees as Sweat equity shares , then t he issu 

e of 

shares at discount 1svahd . (Section 54(1) of the Companies Act , 2013) 
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Qut@tltft 7 
Trisha Data Security Limited was Incorporated O lot 

croret. WI thin rlUch a omall period of about one n August1 20l9 with a paid- up shore capital of Rs. 200 

topped the chart~ for 11·g high employee•frlendly ~=r~~ operation, it has earned sizeable profits and has 

If I employees A close f rlend of the CEO of th ment The company wants to issue sweat equity to 

equity ~hC1rcd ad tnlnlmum 2 years have not el epcomdpany has told him that the company cannot issue sweat 

h h 
a oe since the tlm 

CEO oft e company as approached you to ad I b e company commenced ,ts business. The 

,~~uc of swca1 cqul'ly shares especially since t~ ~ea out the essential conditions to be fulfilled before the 

[IC e r company Is Just about a year old, 

Answer AI Module, MTP May 2019, May 2020, RTP May 2019 - 6 marks] 

s weat ~utl1J.hores of a class of shares already Issued 

According to section 54 of the Companies Act 2013 · 

shares already Issued, If the following condltl' ' af clo~pany may issue sweat equity shares of a class of 

h 
I h ons are u frlled namely· 

(1) t e Issue s aut orlsed by a special resolution assed b 'h · . 

{II) the resolution specifies the number of sh p Y t e company, 

class or classes of directors or em lo ares, the current ~arket price, consideration, if any, and the 

(ill) where the equity shares of the cop yees to ~hom such equity _shares are to be issued; 

shares are Issued ln accordance w~pany are l1ste_d on a recognised stock_ ~xchange, the sweat equity 

th b h If d f th th the regulations made by the Secur1t1es and Exchange Board in 

/s e a an 
1
~ d eydare n

1

ot so listed , the sweat equity shares are issued ,n accordance with such 

rues as prescr e un er Rue 8 of the Companies (Share and Debentures) Rules, 2014 

The rights, l1mltat1ons, restr1ct1ons and provisions as are f th t · b · 1· bl t ·ty h 

1
. I or e rme erng opp 1ca e o equr s ares 

shall be ~pp ,cab e to the sweat equity shares issued under Section 54 and the holders of such shares shall 

rank par, passu with other equity shareholders. 

Given case and analysis: 

Trisha Data Security Limited can issue Sweat equity shares by following the conditions as mentioned above. 

It does not make a difference that the company is just about a year old because no such minimum time limit 

of 2 years in operations is specified under Section 54. 

Question 8: 

Repeated question. Hence, merged with other question 

Qutstlon 9: 

Due to rnsuffrc1ent profits, Silver Robotics Limited is unable to redeem its existing preference shares 

amounting to Rs. 10,00,000 (10,000 preference shares of Rs. 100 each) though as per the terms of issue 

they need to be redeemed within next two months. It did not, however, default in payment of dividend as 

and when 1t became due. What is the remedy available to the company in respect of outstanding preference 

shares as per the Companies Act, 2013? [ICAI Module] 

OR 

SKS Lrm1ted ,ssued 8% :( 1,50,000; Redeemable Preference Shares of ~ 100 each rn the month of May, 

2010, which are liable to be redeemed within a period of 10 years. Due to the Covid-19 pandemic, the 

Company 1s neither 1n a positron to redeem the preference shares nor to pay dividend in accordance with 

the terms of issue. The Company with the consent of Redeemable Preference Shareholders of 70% in value, 

made a petition to the Tribunal [NCL T] to accord approval to Issue further redeemable preference shares 

equal to the amount due. Will the petition be approved by the Tribunal in the light of the provisions of the 

Companies Act, 2013? Can the company include the dividend unpaid in the above issue of redeemable 

preference shares? [May 2022] 

Ill 
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. t in a nosition to rede.etn 
y ,s no r- f . 

13 where a compan ·th the terms o issue (slldi 

Answer 
Com anies Act' 20 , . accordance w1 

According to Section 55(3) of the ~f on such shares in ·t mo:f 
d 

preference shares or to pay dividend,' any' d ference shares), I L. ference shares, an 

d redeeme pre 
\ f sucn pre 

shares hereinafter referre to as un 
-fourths in va ue O 

• h \f 

• with the consent of the ho\ders of t hree ·t· made by it in this be ad.' the dividend thereon, ii\ 

h T 'b \ on a pet, ,on 
d inc\u mg 

I f 

• with the approva\ of t e r, una 
\ t the amount ue, h redeemab e pre erentt 

issue further redeemab\e preference shares equa d 
O 

the issue of such furt er d 

respect of the unredeemed preference shares, an don d to have been redeeme · 

h s sha\\ be eeme 

shares, the unredeemed preferences are 

. rder the r edemption 

d this sub-sect ion, o . f f h 

Provided that the Tribunal sha\\ , whi\e giving approva~~: ;:ve not consented to the ,ssue O 
urt er 

forthwith of preference shares he\d by such persons 

redeemab\e preference shares. 
Given case and conc\usion: 

. . . d initiate steps for the issue of 

In view of the provisions of Sect ion 55 (3) , Si\ver Robot ics L_imite cl~ 
00 

000. For this purpose, it shall 

further redeemable preference shares equal to the amount due 1.e ., Rs. ' f shares and also seek 

obtain the consent of the holders of three-fourths in va\ue of such pre erence 

approval of the Tribuna\ by making a pet it ion. 
· 

d d th · consent for the proposal 

In case, there are certain preference shareho\ders who have not accor e e,r 
. 

of issuing further redeemable preference shares, t he Tribuna\ may order the company to redeem for t hw1th 

such preference shares. 
Accordingly , Silver Robotics Limited must be ready with sufficient funds for the redemption of preference 

shares held by those who have not consented. On the issue of such further redeemable preference shares 

by the company , t he unredeemed preference shares sha\\ be deemed to have been redeemed. 

Question 10: 
Ramesh , a resident of New De\hi, sent a transfer deed duly signed by him as transferee and his brother 

Suresh as transferor , for registration of transfer of shares to Ryan Entertainment Private limited at its 

Registered Office in Mumbai. He di_d not receive the transferred shares cer:i~icates even after the expiry 

of four months from the date of dispatch of transfer deed. He lodged a cr1mmal complaint in the Court at 

New Delhi. Decide, under the provisions of the Companies Act, 2013, whether the Court at New Delhi is 

compet ent to act in t he said matter? Moreover, is there any liability of company and officer in default in 

the said matter? 

Answer 

[ICAI Modu\e] 

According t o Section 56 (4) of t he Companies Act, 2013 every company, unless prohibited by any pr . . 

of law or of any order of court, Tribunal or other authority, shall deliver the certificates of al\ sha~:ision 

transferred within a period of one month from the date of receipt by the company of the instrument 
5

0
f 

transfer . 

Further , as per Section 56 (6 ) , where any defau\t is made in complying with the provisions of sub-sect· 

(1) to (5), the company and every officer of t he company who is in default sha\\ be liable to a pena\~o:~ 

fifty thousand rupees. 
In this case, the jurisdiction bindin~ on the company is that of _t~e State in which the r~istered off ice of 

the company is situated i.e., Mumba1. Hence, the Court at De\h, 1s not competent to act m the matter. 
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~u: 
Mr. Nilesh has transferred lOOO equity shares of Perfec t Vision Private Limited to his sister Ms. Mukta. 
The company did no_t reg ister the t ransfer of shares and also did not send a notice of refusal to Mr. Nllesh 
or Ms. Mukta w1th1n t he prescr ibed per iod. Discuss as per the provisions of the Companies Act , 2013, 
whether aggrieved party has any r lght(s) against t he company? 

OR 
Harsh purchased lOOO shares of Slnghan la Ltd. from Pratlk and sent those shares to t he company for 
transfer in his name. The company neit her transferred t he shares nor sent any notice of refusal of transfer 
to any party within the period st1Pulated In t he Companies Act, 2013. What is t he time frame in wh ich the 
company ,s supposed to rep ly to transferee? Does Harsh, t he t ransferee have any remedies against the 
company for not sending any intimation in relation t o t ransfer of shares to him? 

[ICAI Module, MTP March, 2019, RTP May 2018, MTP May 2019] 
Answer 
The problem given in the question is governed by Section 58 of the Companies Act, 2013 dealing with the 
refusal to register transfer and appeal agai nst such refusa l. 

In the present case, the company has committed the wrongful act of not sending the notice of refusal to 
register the transfer of shares. 

Under section 58 (1), if a private company limited by shares refuses to register the transfer of, or the 
transmission by operation of law of the right to any securities or interest of a member in the company, 
then the company shall send notice of refusal to the transferor and the transferee or to the person giving 
int1mat1on of such transmission, within a period of thirty days from the date on which the instrument of 
transfer, or the intimation of such transmission, was delivered to the company. 

According to Section 58 (3), the transferee may appeal to the Tribunal against the refusal within a period 
of thirty days from the date of receipt of the notice or in case no notice has been sent by the company, 
within a period of sixty days from the date on which the instrument of transfer or the intimation of 
transmission, was delivered to the company. 

In this case, as the company has not sent even a notice of refusal , Ms. Mukta being transferee can file an 
appeal before the Tribunal within a period of sixty days from the date on which the instrument of transfer 
was delivered to the company. 

Question 12 
The Directors of Mars Motors India Ltd. desire to alter Capital Clause of the Memorandum of Association 
of their company. Advise them about the ways in which the said clause may be altered under the provisions 

of the Companies Act, 2013. 
[ICAI Module] 

Answer 
Alteration of Capital : 
Under section 61 (1) a limited company having a share capital may, if authorised by its Articles, alter its 

Memorandum in its general meeting to: 
(i) increase ,ts authorized share capital by such amount as it thinks expedient; 
(11) consolidate and divide all or any of its share capital into shares of a larger amount than its existing 

shares; 
However no consolidation and division which results in changes in the voting percentage of 
shareholders shall take effect unless it is approved by the Tribunal on an application made in the 

prescribed manner. . . 
( 111) convert all or any of ,ts paid- up shares into stock and reconvert that stock into fully paid shares of 

any denominat1on. . . 
(1v) sub.divide ,ts shares, or any of them, into shares of smaller amount than ,s fixed by the Memorandum; 

Share Capital and Debentures 
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. f the resolution ,n ·ta\ by the amount 

d t of the passing o 
of its share cap1 

of 

(v) cance\ shares which, at the O e d d'minish the amount 

or agreed to be taken by any person, an 1 shares so cance\\ed. 

. f the above-mentioned ways 11.. l 

·t \ in any O 

. ' ··~ 

\ters its share cap, a h Companies (Share Capita\ 

Further, under section 64 where a company a SH-7 as per Rule 15 of t e ·thin 30 days of alter ~ 

company sha\\ fi\e a notice in the Form No. . h \tered memorandum w, 
a 10ti 

Debentures) Rules 2014 with the Registrar • along w,t an a 

. 

, 

. h II be altered by passing ordi~ 

. . d b the articles, s a 

The capital clause of memorandum, if authorise Y 
resolution as per Section 61 (1) of the Companies Act, zot3. Question 13: 

. an Ltd. The Board of Directors of SV 

VRS Company Ltd. is holding 45% of total equity shares in 5~ Com: ~ capital by issuing further equity 

Company Ltd. (incorporated on January 1, 2019) decided to raise t t e ~~~ompany Ltd., on the ground thcit 

shares. The Board of Directors resolved not to offer any shares O 
. d by SV Company Ltd. The 

. 
. . 

f h t I b of shares issue 

,t was already holding a high percentage o t e to O num er 
h Id f · st be offered to .i. 

'cl h th shares s ou ir 
•ne 

Articles of Association of SV Company Ltd. prov, et at e new 
d equity shares to ci\\ 

existing shareholders of the company. On March 1, 2019 SV Company Ltd. offere new 

the shareholders except VRS Company Ltd. 

d • · f th B d 

f . 
. . 

. 
3 . th l'dity of the ec1s1on o e oar 

Re erring to the prov1s1ons of the Companies Act, 201 examine e va 1 
. . 

of Directors of SV Company Ltd. of not offering any further shares to VRS Company Limited. 
[ICAI Module1 

Answer 
Relevant provision: The legal issues involved herein are covered under Section 62 (1) of the Companies Act, 2013. 

Sect ion 62 (1) (a) of the Companies Act, 2013 provides that if, at any time, a company having a share capital 

proposes to increase its subscribed capital by issue of further shares, such shares should first be offered 

t o the existing equity shareholders of the company as at the date of the offer, in proportion to the paid­

up capital on those shares. Hence, the company cannot ignore a section of the existing shareholders and 

must offer the shares to the existing equity shareholders in proportion of their holdings. 

Given case: 
As per facts of the case, the Articles of SV Company Ltd. provide that the new shares should first be 

offered to the existing shareholders. However, the company offered new shares to all shareholders 

excepting VRS Company Ltd., which held a major portion of its equity shares. It is to be noted that under 

the Companies Act, 2013, SV Company Ltd. did not have any legal authority to do so. 

Analysis and conclusion: Therefore, in the given case, decision of the Board of Directors of SV Company Ltd. not to offer any 

further equity shares to VRS Company Ltd. o_n the g~ound that ~~ Co~pany Ltd. already held a high 

Percentage of shareholding in SV Company Ltd. 1s not valid. Such a dec1s1on violates the provisions of 5 . ect,on 

62 (1) (a) as well as Articles of the issuing company. Question 14: Shilpi Developers India Limited owed to Sunil Rs. 10,000. On becoming this d~bt payable, the cotnpan 

offered Sunil 100 shares of Rs . 100 each in full settlement of th~ debt. The ~Old sh~res were allotted t: 

Sunil as fully paid-up in lieu of his debt. Examine the validity of this allotment in the light of the provisions 

of the Companies Act, 2013. 

[ICAI Module, MTP 1 May'23 ] 
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Answ•r t · 62 (1) (c) of the Companies Act 2013 h · · I 

Under Sec ,on . . . , w ere at any time, a company having a share capita 

proposes to increase ,ts subscribed capital by the issue of further shares, either for cash or for a 

consrderatron other th0~ cash, such shares may be offered to any persons, if it is authorised by a special 

resolution and if the prrce of such shares is determined by the valuation report of a registered valuer, 

subJect to the compliance with the applicable provisions of Chapter III and any other conditions as may be 

prescribed. . . 
In the present case, Shrlpr Developers India Limited's allotment, to be classified as shares issued for 

consideration other than cash, must be approved by the members by a special resolution. Further, the 

valuation of the shares must be done by a reg istered valuer, subject to the compliance with the applicable 

provisions of Chapter III and any other conditions as may be prescribed. 

Question 15: 

X Ltd. issued a notice on 1st Feb, 2018 to its existing shares holders offering to purchase one extra share 

for every five shares held by them. The last date to accept the offer was 15th Feb, 2018 only. Mr. Kavi has 

given an application to renounce the shares offered to him in favour of Mr. Ravi, who is not a shareholder 

of the company. Examine the validity of application of Mr. Kavi under the provisions of the Companies Act, 

2013. Would your answer differ if Mr. Ravi is a shareholder of X Ltd.? 
[Nov 2019] 

Answer 
Relevant provision: 

According to section 62 of the Companies Act, 2013, where at any time, a company having a share capital 

proposes to increase its subscribed capital by the issue of further shares, such shares shall be offered 

to persons who, at the date of the offer, are holders of equity shares of the company in proportion, as 

nearly as circumstances admit, to the paid-up share capital on those shares by sending a letter of offer 

subject to the following conditions, namely:-

(i) the offer shall be made by notice specifying the number of shares offered and limiting a time not 

being less than fifteen days and not exceeding thirty days from the date of the offer within which 

the offer, if not accepted, shall be deemed to have been declined; 

(ii) unless the articles of the company otherwise provide, the offer aforesaid shall be deemed to 

include a right exercisable by the person concerned to renounce the shares offered to him or any 

of them in favour of any other person; and the notice referred to in clause (i) shall contain a 

statement of this right; 

(iii) after the expiry of the time specified in the notice aforesaid, or on receipt of earlier intimation 

from the person to whom such notice is given that he declines to accept the shares offered, the 

Board of Directors may dispose of them in such manner which is not dis-advantageous to the 

shareholders and the company. 

Given case: 
In the instant case, X Ltd. issued a notice on 1st Feb, 2018 to its existing shares holders offering to 

purchase one extra share for every five shares held by them. The last date to accept the offer was 15th 

Feb, 2018 only. Mr. Kavi has given an application to renounce the shares offered to him in favour of Mr. 

Ravi, who is not a shareholder of the company. 

Analysis and conclusion: 
As nothing is specified related to the Articles of the company, it is assumed offer shall be deemed to 

include a right of renunciation. Hence, Mr. Kavi can renounce the shares offered to him in favour of Mr. 

Ravi, who is not a shareholder of the company. 

In the second part of the question, even if Mr._ Ravi is a sh~reholder of XL td. then also it does not affect 

the right of renunciation of shares of Mr. Kavr to Mr. Ravi. 
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Question 16 

. company wants to se for expansion. Hence, e Ott\~ 

bhyan \)airy ltd., a dairy products manufactur:!s are not wi\\ing to fund or expansion purposes. Can Dhy~ 

bue to pauci'\'y of funds, the. e><isting share.ho\ h s of the Company f nieS Act' 2013? If so' st~ 

b 'b' 9 to the s are 
f the Compo 

t 

approached Shayam ltd. for su scri '" d the provisions 0 

Da,ry ltd. issue shares on\y to Shayam ltd. un er 

(M TP March 201i
1 

the conditions. 

OR 
t persons other than the 

(further issue of shares) 
0 

. d to persons other 

Earth ltd., a Pub\ic Company offer the new shares d't' s when shares can be ,ssue th Prefer 

existing shareho\ders of the Company. Exp\ain the con 1 ,on n be offered to e ence 

h th se shares ca 

than existing shareho\ders. Discuss whet er e 

Shareho\ders? 

Answer 
Issue. of further Shares: 

. 
pony having a share capital 

According to Section 62 (1) of the Companies Act, 2013 if at any time, 0 
~mh es should be offered to 

proposes to increase its subscribe.cl capita\ by issue of further shares, sue h s a;f in proportion to the 

(i) the. existing equity shareho\ders of the company as at the date of t e O 
er' 

capital paid up on those. shares. 

. I t· ssed by th 

(ii) employees under a scheme of emp\oyees' stock option subject to a specia\ re.sou 10n pa 
e 

company and subject to such conditions as mo:y be prescribed. 

. I d h 

(iii) to any persons , if it is authorised by a special resolution, whether or not those persons me u e t e 

persons referred to in clause (i) or clause (ii), either for cash or for a consideration other than cash, 

if the price of such shares is determined by the. va\uation report of a registered va\uer subject to 

such conditions as mo:y be prescribed. Since, in the. given case. Dhyan Dairy ltd. approached Shayam ltd. for subscribing to the shares of the 

company for its expansion and Shayam Ltd. is neither an existing equity shareho\der of the company nor 

an employee, Dhyan Dairy Ltd., if it is authorised by a special resolution , mo:y issues shares to Shayam ltd. 

either for cash or for a consideration other than cash, subject to the condition that the price of such 

shares is determined by the valuation report of a registered valuer . 

About Preference Shareholders (check the alternative question above): 

From the wordings of Section 62 (1) (c), it is quite clear that these shares can be issued to any persons 

who may be preference shareholders as we\\, provided such issue is authorized by a specia\ reso\ution of 

the company and are issued on such conditions as mo:y be prescribed. 

Question 17 ABC Ltd. has fo\\owin balances in their Balance Sheet as on 31st March, 2018: 

(1) Equity shares capita\ (3.00 lakhs equity shares of Rs. 10 each) 
(3) Securities Premium Account (4) Capita\ redemption reserve account 
(5) Revaluation Reserve Directors of the company seeks your advice in following cases: 

(i) Whether company can give bonus shares in the ratio of 1:3? 

(ii) What if company decide to give bonus shares in the ratio of 1:2.? 

Rs. 
30.00 lacs 
5.00 lacs 

■ 4.00 lacs 
3.00 lacs 

Ill 
Share C 
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Answer 
Issue of bonus shares (Section 63]: 

As per Section 63 of the Companies Act 2013 

members, in any manner whatsoever, out of- ' a company may issue fully paid-up bonus shares to its 

a. ,ts free reserves; 

b. the securities premium account; or 

c. the capital redemption reserve account 

Provided that no issue of bonus share shall b d b . . . 
e ma e Y cap1tal1s1ng reserves created by revaluation of 

assets. 

As per the given facts, ABC Ltd. has total eligible amount of INR 12 lakhs (i.e. 5.00+3.00+4.00) out of which 

bonus shares can be issued and the total share capital is INR 30 00 I kh d' 
1 

. 

f 1·3 b h . . a s. Accor ,ngy. 

(r) For issue O 
• o~u~ s ares, :here wrll be a requirement of INR 10 lakhs (i.e., 1/3 x 30.00 lakh) which 

is well with in 
the l,m,_t of available amount of INR 12 lakhs. So, ABC Limited can o ahead with the 

bonus rssue in the ratio of 1:3. 
g 

(11) In case ABC Limited intends to issue bonus shares in the ratio of 1·2 th ·11 b · t f 

15 
I kh (' 1 

• , ere w1 ea requiremen o 

INR a s _ r.e., 2 X 3_0.00 lakh). Here in t his case, the company cannot go ahead with the issue of 

bonus shares ,n the rat io of 1:2, since the requirement of INR 15 Lakhs is exceeding the available 

eligible amount of INR 12 lakhs. 

Question 18 

Repeated question. Hence, merged with other question 

Question 19: 

The Authorized share capital of SSP Limited is Rs. 5 crores divided into 50 Lakhs equity shares of Rs. 10 

each. The Company issued 30 Lakhs equity shares for subscription which was fu lly subscri bed. The 

Company ca lled so far Rs. 8 per share and it was paid up. Later on the Company proposed to reduce the 

Nominal Value of equity share from Rs. 10 each to Rs. 8 each and to carry out the fo llowing proposals: 

(i) Reduction in Authorized Capital from Rs. 5 crore divided into 50 Lakhs equity shares of Rs. 10 each 

to Rs. 4 crore divided into 50 Lakhs equity shares of Rs. 8 each. 

(11) Conversion of 30 Lakhs partly paid up equity shares of Rs. 8 each to fully paid up equity shares of 

Rs. 8 each there by relieving the shareholders from making further payment of Rs. 2 per share. 

State the procedures to be followed by the Company to carry out the above proposals under the provisions 

of the Companies Act, 2013 . [Nov 2020] 

Answer 
(i) In order to carry out proposals by SSP Limited to reduce the nominal value of the equity share, the 

company has to comply with the procedure given under section 66 of the Companies Act, 2013 which 

deals with the Reduction of share capital. 

Procedure 
1) Reduction of share capital by special resolution: Subject to confirmation by the Tribunal on an 

application by the company, a company li~ited by shares or limited _by g~arantee and having _a 

share capital may, by a special resolution , reduce the share capital ,n any manner and 1n 

particular, may: . . . 

a) extinguish or reduce the liability on any of ,ts shares ,n respect of the share capital not 

paid-up; or . . . . . 

b) either with or without extinguishing or reducing l1abrl1ty on any of ,ts shares,-

(,) cancel any paid-up share capital which is lost or unrepresented by avai lable assets; 

( ) ay off any paid-up share capital which is in excess of the wants of the company, 

11 
: lter its memorandum by reducing the amount of its share capital and of its shares 

accordingly. 
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I The T r ,buna f the com f th h 

2) Issue of Notice from t he Tribung_: d the creditors o ·thin a period o ree tnont s 

t Registrar an b them W1 

,t to the Central Governmen , . f made to it Y 
consideration the representations, '. any' from the date of receipt of the notice. 

tor claim of every creditor 
. tisfied that the deb ured or his consent is 

Th T 'b I may if it ,s sa h been sec 
d d' . 

3) Order of tribunal: e r, una ' d t rmined or as h terms an con 1t1ons 

of the company has been discharged or e ~ f share capital on sue 

obtained, make an order confirming the reduction° as it deems fit. 

. f the reduction of f nfirmat,on o 
. f 'b \· The order O co 

s the Tribunal 

4) Publishing of order of confirmation o tr, una · 
yin such manner a 

share capita\ by the Tribunal shall be published by the compan 
may direct . 

1.. 11 deliver a certified copy 

. 
d h . t r· The company sna 

. h' 

5) Delivery of certified copy of or er tot e reg,s ra · T 'b I to the Registrar w,t In 

d f . t cl by the r, una 

of the order of the Tribunal an o a minu e approve I . t the same and issue a 

thirty days of the receipt of the copy of the order, who shal reg is er 

certificate to that effect. (ii) Alteration of Share Capita\: 

IR 5 C ·11 

SSP Limited proposes to alter its share capital. The Present authorized share capita s. rore w, 

be altered to Rs. 4 Crore. According to Section 61 of the Companies Act, 2013, a limited company 

having a share capital may alter its capital part of the memorandum. A limited company having a share capita\ may, if so authorized by its articles, alter its memorandum in 

its genera\ meeting to -1) Cancel shares which, at the date of the passing of the resolution in that behalf, have not been 

taken or agreed to be taken by any person, and diminish the amount of its share capital by the 

amount of the shares so cancelled. The cancellation of shares shall not be deemed to be 

reduction of share capital. 2) A company shall within 30 days of the shares having been consolidated, converted, sub-divided, 

redeemed, or cancelled or the stock having been reconverted, shall give a notice to the Registrar 

in the prescribed form along with an altered memorandum [Section 64 of Companies Act, 2013]. 

The Company has to follow the above procedures to alter its authorized share capital. 

Question 20: 
OLAF Limited, a subsidiary of PQR Limited, decides to give a loan of Rs. 4,00,000 to its Human R 

esource 

Manager Mr. Surya Nayan, who does not fall in the category of Key Managerial Personnel and draws 
1 0 SQ ary 

of Rs. 40,000 per month, to buy 500 partly paid-up equity shares of Rs. 1000 each in OLAF L' . 

Examine the validity of company's decision under the provisions of the Companies Act, 2013. itn,ted. 

Answer 
(ICAI Module, RTP May 2020, MTP Nov 

2020] 

Restrictions on purchase by company or giving of loans by it for purchase of its share: 

As per section 67 (3) of the Companies Act, 2013 a company is allowed to give a loan to its etnplo 

b · h f II . 1· ·t t · 

Yees 

su Ject to t e o owing 1m1 a ions: (a) The employee must not be a director or Key Managerial Personnel: 

(b) The amount of such loan shall not exceed an amount equal to six months' salary of the employee. 

(c) The loan must be extended for subscribing fully paid-up shares. 

-
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In the given instance, Huma. n Resource Manage M r r . Surya Na . 
OLAF Limited. Further, he 1s drawing a salary of Rs 

40 
yon is not a Key Managerial Personnel of the 

500 partly paid-up equity shares of Rs 1000 h. f ,OOO per month and wants to avail loan for purchasing 
· eac O OLAF Limited in which he is employed. 

Keeping the above facts and legal provisions i • d .. 
4,00,000 for purchase of its partly paid-up sh;r:~e;~ ecision of OLAF Limited in granting a loan of Rs. 
reasons: Human Resource Manager is invalid due to following 

a. The amount of loan is more than 6 months' s I 
been restricted to Rs. 2,40,000 only. 

0 
ary of Mr. Surya Nayan, the HR Manager. It should have 

b. The loan to be given by OLAF Limited to ·t HR M 
partly paid shares. 1 s anager Mr. Surya Nayan is meant for purchase of 

Question 21 
NatrOJ Limited is engaged in the manufacturin of I 
to its employees to enable them to subscrib g f g ass pro~ucts. It wants to provide financial assistance 

amount to purchase of its own shares I . e o~ fully paid shares of the company. Advise whether it 
. . · f, in the instant case, the company itself purchasing to redeem 

,ts preference shares, does 1t amount to acquisition of its own shares? 
[MTP April 2021] 

Answer 
Yes, the financial ~ssistance to its employees by the company to enable them to subscribe for the shares 

of the ~ompany will amoun_t to the company purchasing its own shares. However, section 67(3) of the 

Compani~s Act, 2013 , permits a company to the give loans to it s employees other than its directors or key 

ma~agerial per~onnel , for an amount not exceeding their salary or wages for a period of six months with 

a View to enabling t hem t o pur chase or subscribe for fully paid -up shares in the company or its holding 

company t o be held by them by way of benefic ial ownership. 

Section 68 of t he Companies Act, 2013 however, al lows a company to buy back its own shares under certain 

circumstances and subject to fulfilment of prescribed conditions. 

Purchasing in order to redeem its preference shares, does amount to acquisition or purchase of its own 

shares. But this is allowed in terms of section 68 of the Companies Act, 2013 subject to the fulfilment 

of prescribed conditions, and upto specified limits and only after following the prescribed procedure. 

Question 22 
Heavy Metals Limited wants to provide financial assistance to its employees, to enable them to subscribe 

for certain number of fully paid shares. Considering t he provision of the Companies Act, 2013, what advice 

would you give to the company in this regard? [RTP Nov 2018] 

Answers 
Under section 67 (2) of the Companies Act, 2013 no public company is allowed to give, directly or indirectly 

and whether by means of a loan, guarantee, or security, any financial assistance for the purpose of, or in 

connection with, a purchase or subscription, by any person of any shares in it or in its holding company. 

However, section 67 (3) makes an exception by allowing companies to give loans to their employees other 

than its directors or key managerial personnel, for an amount not exceeding their salary or wages for a 

period of six months with a view to enabling them to purchase or subscribe for fully paid-up shares in the 

company or its holding company to be held by them by way of benef1c1al ownersh ip. 

It 
1
s further provided that disclosures in respect of voting rights not exer~ised direct ly by the emp loyees 

in respect of shares to which the scheme relat es shall be made in t he Board s report in such manner as may 

be prescribed. 
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be held for beneficial ownership by them. However' 
eligible for such assistance. 

n. .• t· 

2

~ . 1,.sted public company needst ...-s ,.., " I • which an un ' State the legal provisions in respect of 'Declaration of So vency' 

adhere to while taking steps to buy-back its own shares. [ICAI M<>du~I 

Answor d special resolution under Sect;,
1 

According to Section 6 B ( 6), where an uni isted pub lie company has posse ; ti on 68 (2) (b) to buy-beck it, 
68 or the Board has passed a resolution under item (ii) of the proviso ti O :,C of Solvency' in Form SH-9. 
own shares, it shall, before making such buy-back, file with RoC a 'Dec ara ,on 

8 rd has made a full inquiry into The declaration shall be verified by an affidavit to the effect that the . 00 that it is capable of meeting 
the affairs of the company as a result of which they have formed an opm,on h d t of declaration f 
its liabilities and will not be rendered insolvent within a period of one year from t e 

O 

e 

0 

solvency adopted by the Board. 

Th d I 

· h · f hom shall be the managing 
e ec oration s all be signed by at least two directors of t he company, one 

O 

w director, if any. 

Question 24 

Kavish Ltd .. desirous of buy; ng back of al I its equity shares from the existing shareholders of the company, 
seeks your advice. Examining t he provisions of the Companies Act, 2013 discuss whether above buy back 
of equity shares by company is possible. Also, state sources out of which buy-back of shares can be 
financed? 

Answers 

In t erms of section 68 (2) (c) of the Companies Act, 2013 a company is allowed to buy back a maximum of 
25% of the aggregate of its paid- up capital and free reserves. Hence, the company in the given case is not allowed to buy back its entire equity shares. 

[RTP May 2018] 

Section 68 (1) of the Companies Act, 2013 specifies sources of funding buy back as under, a) Free reserves or 

b) Security Pretniutn account or 

c) Proceeds of the issue of any shares or other specified securities 

However, under the proviso to section 68 {l) no buy back of shores or any specified securities can be made 
out of the proceeds of an eorlier issue of the same kind of shares or some kind of specified securities. 

Question 25 

London Limited, at o general meeting of members of the company, passed an ordinary resolution to buy_ 
back 30 percent of its equity share capital. The articles of the company empower the company for buy­
back of shares. Explaining the provisions of the Companies Act, 2013, examine, 
A. Whether company's proposal is in order? . 

B. Would your answer be sti ll the same in case the company instead of 30 percent, decides to buy-back only 20 per cent of its equity share capital? 

[Jan 2021] 
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Answer 
According to the provisions of section 68 (2) of th C 

h res or other specl fled securltl d e otnpanles Act, 2013, no company shall purchase rts 
own s a es un er sub- section (1) uni ss 
(a) the buy-back Is authorised by Its articles; 

1 

e -
(b) a special resolution has been passed at a I 

p ovlded that nothing contain d I thl lgenera meeting of the company authorising the buy-back: 
r e n s cause shall apply to a cas h 

(I) the buy-back Is , ten per cent or less f h . e w ere-

company: an d 
O t e total paid-up equity capital and free reserves of the 

(11) such buy-back has been authorised by th B d b 

(
c) the bu -back Is 25% or less oft e oar y means of a resolution passed at ,ts meeting: 

d 
Yd h he aggregate of paid-up capital and free reserves of the company: 

Prov, e t at 1n respect of the buy-b k f · h . ac O equity s ares m any financial year, the reference to 
twehnty-FYflve per cent In this clause sha ll be construed with respect to its total paid-up equity capital 
int at . 

In the Instant case, Lond~n Limited, at a general meeting of members of the company, passed an ordinary 
reso lution to buy back 30 10 of its equity share capital. The articles of the company empower the company 
for buy back of shares. 

Conclusion 
(A) the Company's proposal 1s not in order, since a special resolution as required by the above provision has 

not been assed, rather an ordinar resolution has onl been assed. 
Author's Note: ICAI's answer seems to be incorrect. Even 1f SR was passed instead of OR, sti ll 30% 

bu back exceeds t he limit of 25% and hence is not allowed u/s 68. --------------~ 
(B) 1f the company instead of 30%, decides to buy back only 20% (even 1f 1t 1s within the specified limi t 

of 25%) of its equity share capital, t hen also special resolution 1s required. Hence, our answer will not 

change. This proposal of the company wi ll also be not in order. 

Question 26: 
Xgen L1m1ted has a paid-up equity capital and free reserves to the extent of Rs. 50,00,000. The company 
1s planning to buy-back shares to the extent of Rs. 4,50,000. The company approaches you for advice with 

regard to the following : 
(a) Is special resolution required to be passed? 
(b) What 1s the time limit for completion of buy-back? 
(c) What should be ratio of aggregate debts to the paid-up capital-and free reserves after buy-back? 

[May 2018] 

Answer 
According to the provisions of section 68 (2) of the Companies Act, 2013 , no company shall 
purchase ,ts own shares or other specified securities under sub- section (1), unless-

(o) the buy-back 1s authorised by its artic les; 
(b) a special resolution has been passed at a general meeting of the company authorising the buy-back: 

Provided that nothing contained in this clause shall app ly to a case where-
(1) the buy-back ,s, ten per cent or less of the total paid-up equity capital and free reserves of 

the company; and 
(11) such buy-back has been authorised by the Board by means of a reso lution passed at ,ts meeting; 

Time limit for Completion of Buy Back: As per section 68(4), every buy-back shall be comp leted within a 
period of one year from the date of passing of the special resolution, or as the case may be, the resolution 

passed by the Board under sub-section (2). 

Ratio of aggregate debts Prov1s1on also specifies that ratio of the aggregate debts (secured and unsecured) 
owed by the company after buy back Is not more than twice the paid up capital and ,ts free reserves. 
However Central Government may prescribe higher ratio of the debt for a class or classes of companies. 
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~tion ?7 

d within a period of six months fro"' 

"The. oHe.r of buy-bac'K of its own shcire.s by a com?any sha\\ ~~t be made oo\ing period to make further isSUe, 

the. date. of the c\osure. of the. ?re.ceding otf e.r of buy-bac'K, ' aft,{ ~ \\ \ a period of one year from fne. 

of same 'Kind of shcire.s inc\uding a\\otme.nt of further shares s a \'d\, f this statement by exp\aini~ 

• 
-1: s" Examine the"° 1 1' 1 ° 

com\)\etion of buy bac'K sub le.ct to ce.rtcim e.xce?, ion • 

the ?ro\/isions of the Com?anie.s Act, 2.0B in this re.gard-
\,Ju\y 2.02.\, MW May 2.02.4- 5 mar\<.s1 

Answer 

. ..,01 ') tf of b11v- bacK sha\\ be made 

According to ?ro\/iso to section 68(:2.) of the. Com?ames Act, '- 1.J, no O er - , ' . f 

within a \)e.riod of one. year from the date. of the c\osure. of the preceding offer of buy-back, 1 any· 

Section 68 (.8) casts an ob\igation that where. a com\)any comp\e.te.s a buy-back of its shares ~r oth_er 

specified securities under this section, it sha\\ not ma'Ke. further issue of same kind of shares mc\udmg 

a\\otme.nt of further shcire.s under section 62. (.1) (.a) or other specified securities within a period of six 

months except by way of bonus issue. or in the. discharge. of subsisting ob\igations such as conversion of 

warrants, stoc'K o?tion schemes, sweat equity or con'le.rsion of preference shares or debentures into 

equity shares. 

Ke.e.?ing in 'liew of the abo\/e. pro\/isions , the. statement "the. ofter of buy-back of its own shares by a 

com?any sha\\ not be_ made within a ?e.riod ~f six months from t~e. date. of the. c\osure of the preceding 

ofter of buy back, if any and coo\mg pe.r1od to ma'Ke. further issue. of same \<.ind of shares inc\udi 

a\\otme.nt of furtner shares sha\\ be a period of one year from the. comp\etion of buy back sub • t { 

certain e.xce.\)tions" is not \/a\id. 

,1ec 0 

Quest,on zs~ Wnich fund may be uti\ize.d by a ?Ub\ic \imite.d company for purchasing (.buy bac\<s) its own shar 
1 

e.xp\ain the. ?ro'lisions of the Com\)anie.s Act, 2013 regarding the. circumstances in which a co:· A\s~ 

proh1b1ted to buy back its own shares. 

pony is 

Answers 

tMay 20191 

funds ut1\ize.d for purchase of its own securities: Section 68 of the Comnanies Act 2013 st t 
r 

' 
a es th 

com?Clny may \)Urcnase. its own securities out of: 

o.t a 

i) its free rese.r'les·, or 11) tne securities ?remium account: or 

iii) the \)race.eds of the. issue. of any shares or other S?e.cif ie.d securities. 

\-\owe.\/er, buy-bad<. of any 'Kind of shares or other S\)e.cif ie.d securities cannot be. made out of the \'.)roe~ 

of an ear\ie.r issue of the. same. 'Kind of shares or same ¼ind of otne.r S?e.cif ie.d securities. 
~ds 
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Prohibition for buy-back in certain circumstanc rs . . . h es _ ect1on 70] 
(1) The prov1s1on says t at no company shall di 1 • • 

specified securities- rect Y or indirectly purchase its own shares or other 

(a) through any subsidiary company includ ' 't . . 
(b) through any investment com an ing I s ?wn subs1d1ary companies; or 

( ) f d f It 
. d P Y or group of investment companies· or 

c I a e au 1s ma e by the compan . ' 
redemption of debentures f Y in repayment of deposits or interest payment thereon, 
repayment of term loan . o~ pre erence shares or payment of dividend to any shareholder or 

B t W
h th d f 

1 

_or in ereSt thereon, to any financial institutions or banking company· 
u ere e e au t is remedied and . d f th , 

ceased to subsist th h b b . a per10 o ree years has lapsed after such default 
' en sue uy- ack 1s not prohibited. 

(2) No company shall directly or_ indir_ectly purchase its own shares or other specified securities in case 
s~c_h company has no: complied with provisions of Sections 92 (Annual Report), 123 (Declaration of 
d1v1dend), 127 (Punishment for failure to distribute dividends) and section 129 (F' · I 
Statements). ' inancia 

Question 29: 
XYZ unli~ted compa~y passed a special ~esolution in a general meeting on January 5th, 2019 to buy back 
30% of its _own equity shares. The Articles of Association empowers the company to buy back its own 
shares. Earlier the company has also passed a special resolution to buy back its own shares on January 15th 
2018. The company further decided that the payment for buyback be made out of the proceeds of th~ 
company' s earlier issue of equity share. In the light of t he provisions of t he Companies Act, 2013, 

(i) Decide, whether the company's proposal is in order. 
(ii) What will be your answer if buy back offer date is revised from January 5th, 2019 t o January 25th 

2019 and percentage of buyback is reduced from 30% to 25% keeping the source of purchase as above? 
[Nov 2019) 

Answer 
(i) In the instant case, the company's proposal is not in order due to the following reasons: 

a. Though XYZ unlisted company passed a special resolution but it proposed to buy back 30% of its 
own equity shares. But as per section 68(2)(c) of the Companies Act, 2013 , buy-back of equity 
shares in any financial year shall not exceed 25% of its total paid up equity capital in that f inancial 

year. 
b. The Articles of Association empowers the company to buy back its own shares. This condition is 

in order as per section 68(2)(a). 
c. Earlier the company has also passed a special resolution to buy back its own shares on January 

15th, 2018, now the company passed a special resolution on January 5th, 2019 to buy back its own 
shares. This is not valid as no offer of buy-back, shall be made within a period of one year from 
the date of the closure of the preceding offer of buy-back, if any. [proviso to section 68(2)] 

d. The company further decided that the payment for buy back be made out of the proceeds of the 
company's earlier issue of equity share. This is not in order as according to proviso to section 
68(1), buy-back of any kind of shares or other specified securities cannot be made out of the 
proceeds of an earlier issue of the same kind of shares or same kind of other specified securities. 

(
11

) If buy back offer date is revised from 5th January 2019 to January 25th 2019 and percentage of buy 
back 

1
s reduced from 30% to 25% keeping the source of purchase as above, then also the company's proposal 

1
s not in order as buy-back of any kind of shares or other specified securities cannot be made out of the 
proceeds of an earlier issue of the same kind of shares or same kind of other specified securities. 

Question 30: What are the provisions of the Companies Act, 2013 relating to t he appointment of 'Debenture Trustee' by 

a company? Whether the fo llowing can be appointed as 'Debent ure Trustee': 

(1) A shareholder who has no beneficial interest. 
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(11) A cre.d,tor whom the. company owes Rs. 499 only. t f amount of debentures ,ssued bJo:~e ;otnP<ltty) 

(111) A pe.rson who has gwen a guarantee for repaymen ° (!CAI Module, Nov ' TP Noviq Answer 

5 of the Companies Act , 2013 , ~o co~pany sh<lll 

Appointment of Debenture Trustee: Under section 71 ( ) . t ·ts members exceeding five hund"tci 

issue ci prospectus or make an offer or mv,tat ,on to the pubhc obr fo 
I 
e such issue or offer, appointed 

0 

h ny has e or 
"It 

for the subscr1pt1on of ,ts debentures , unless t e compa ' t nt of such trustees shall be su L 

or more debenture trustees and the cond1t1ons governing the appom me 
c" · 

as mciy be prescribed. 

1 2014 framed under t he Companies Ac~ 

Ru\e 18 (2) of the Companies (Share Capital and Debent ures) Ru e_s, nt, of debenture trustee or trustets 

for the issue of secured debentures provide t hat before the appomt me d t o be appointed · 

a written consent sha\\ be obtained from such debenture t rustee or trustees pr opos~ b . t f and 

0 stat ement to t hat effect sha\\ appear in t he letter of offer issued for inviting t e su scrip ion° the. 

debentures. 

Further according t o t he r u\es, no person sha\\ be appointed as a debenture truSt ee, if he­

(i) benef,d a\ly holds shares in t he company: ( 11) ,s promoter , di rector or key managerial personnel or any other officer or an employee of the company 

or ,ts holding, subsidiary or associate company: (111) 1s beneficially entitled t o moneys which are to be pa,d by the company otherwise than as remuneration 

payable to t he debenture trustee: (iv) is indebted t o the company, or its subsidiary or its holding or associate company or a subsidiary of such 

holding company; 
(v) has furnished any guarantee in respect of principal debts secured by debentures or interest thereon: 

(v,) Has any pecuniary relationship with the company amounting to two percent. or more of its gross turnover 

or total income or fifty lakh rupees or such higher amount as may be prescribed, whichever is lower, 

during the two immediately preceding financial years or during the current financial year; 

(vii) is a relative of any promoter or any person who is in the employment of the company as director or key 

managerial personnel; 

Thus, based on the above provisions answers to the given questions are as follows: 
(i) A shareholder who has no beneficial interest, can be appointed as a debenture trustee. 

(ii) A creditor whom company owes Rs. 499 cannot be appointed as a debenture trustee. The amount owed 

is immaterial. 
(iii) A person who has given guarantee for repayment of principal and interest thereon in respect of 

debentures also cannot be appointed as a debenture trustee. Quest ion 31 : 
As per the financial statement as at 31.03.2021, the Authorized and Issued share capital of Manorama 

Travels Private Limited (the Company) is of~ 100 Lakh divided into 10 lakh equity shares of~ 10 each. The 

subscribed and paid-up share capital on that date is ~ 80 Lakh divided into 8 Lakh equity shares of ~ 
10 

each. The Company has reduced its share capital by cancelling 2 Lakh issued but unsubscribed equity shares 

during the financial year 2021-22 , without obtaining the confirmati~n from the National Company Law 

Tribunal (the Tribunal). It is noted that the Company has ~mended ,ts Memorandum of A~sociation by 

passing the requisite resolution at the duly convened meeting for the above purpose. While filing the 

relevant e-form the Practicing Company Secretary refused to certify the for~ for t~e. rea~on that the 

· f h C d th share capital without confirmation of the Tribunal 1s invalid. 

action o t e ompany re ucmg e 
. 

In Ii ht of above facts & in accordance with the provisions of Companies Act , 2~1~ , you are requested to 

(1) ixamme the val1d1ty of the decision of Company and contention of the pr~ct1c1lng Comfpatnhy SMecAretary 
· · d b d f m nding the capital cause o e o . 

(ii)State, the type of resolution require to e posse or a e 
(Ma 20 22] 
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Answer 
According to section 61 of the Companies Act, 2013, a limited company having a share capital is empowered 

t o alter its capital clause of the Memorandum of Association. The provisions are as under: 

(1) According to the section, 0 limited company having a share capital may, if so authorised by its articles, 

alter its memorandum in its general meeting to cancel shares which, at the date of the passing of the 

resolution in that behalf , have not been taken or agreed to be taken by any person, and diminish the 

amount of its share capita l by the amount of the shares so cancelled. 

(2) It provides that the cancellation of shares shall not be deemed to be a reduction of share capital. 

According to the given facts, in the said question, the company reduced its share capital without obtaining 

t he confi rmation from t he NCL T. The Company amended its memorandum by passing the requisite resolution 

at the duly convened meeting. However, Company Secretary refused to certify stating that action of 

company reducing the share capital without confirmation of the Tribunal, is invalid. 

Accordingly, in t he light of the stated facts, following shall be t he answers: 

(i) Decision of the company is valid, as for alterat ion of share capi t al by cancellat ion of shares and 

diminishing of amount of share capital by t he amount of t he shares so cancelled, does not require 

confirmation of t he Tribunal. As per t he law, passing of t he resolut ion in that behalf at t he duly 

convened meeting by amending Memorandum of Associat ion, is t he sufficient compl iance. Therefore, 

contention of pract icing Company Secretary is not valid. 

(ii) According to section 13, save as provided in section 61 of t he Companies Act, 2013, company may alt er 

the provisions of its memorandum with the approval of the members by a ordinary resolution. 

Question 32: 
11 . th t t f th B I Fo owinq Is e ex roe o e a onces ee h t ABC Ltd . as on s or , 31 t M ch 2022· 

Particulars Amount (") 

Equity & Liabilities 

(1) Shareholder's Fund 

(a) Share Ca(;!ital: 

Authorized Ca(;!ital : 

10 000 12% Preference Shares of :f: 10 each , , 1,00,000 

1,00,000 equity shares of :f: 10 each 10,00,000 11,00,000 

Issued & Subscribed Ca(;!i t al: 

8000,12% Preference Shares of :f: 10 each fu lly paid up 80,000 

90,000 equity shares of :f: 10 each, :f: 8 paid up 7,20,000 

(b) Reserve and Sur(;!lus 

General Reserve 1,20,000 

Capital Reser ve 75,000 

Securities Premium 25,000 

Surplus in statement of P& L 2,00,00C 4,20,000 

(2) Non-Current Liabilities: 

Long-term borrowings: 

Secured Loan: 12% partly convertib le 

Debenture @ :f: 100 each 
5,00,000 

On 1st A ril 2022 the company has made final ca ll at :f: 2 each on 90,000 ~qu'.ty ~~ares. The call money 
~ d b 25th A · 1 2022 Thereafter the company decided to capitali ze its reserves by way of was receive y prI . , 

bonus@ 1 share for every 4 shares to existing shareho lders. 

Share Capital and Debentures Ill 
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. A t Z013, in above case: 

. di to the Companies c , issue bonus shares? 

Answer the fo\\owing questions accor ng be used by company to h res? 

la) Whkh of the above-mentioned _so~rc~s fcan free reserves to issue bonus2~ aMTP -1 Nov'23 - 5 tl\ 

tb) Ca\cu\ate the amount to be. cap,ta\,ze. rom 
(M 1P Nov ' 0rksl OR . identity and value capable of 

d d. ·d d profit having an 
f ·ss e of b 

"A Bonus share. is a distribution of capita\ize. un ,v, e t the pre-requisites or 
I 

u onus 

L b \ine e\abora e 

be,ng bought and so\d." In reference to tne. a ave 
shares as en\\sted in the Companies Act , 2013 . 

[May 2~1 

Answer 
Issue of Bonus Shares 

issue fully paid-up bonus shares to 

According to section 63 (1) of the Companies Act , 2013 , a company may 

itsmembers , in any manner whatsoever , out of-
(i) its free reserves: (ii) the securities premium account: or 

{iii) the capita\ redemption reserve account. However , no issue of bonus shares sha\\ be made by capitalising reserves created by th
e revaluation of 

assets. 

Section 63 (2) provides that the company can issue bonus shares only when the partly paid -up shareS, if 

any outst anding on the date of a\\otment, are made fu\\y paid-up . (a) The fo\\owing sources can be used by the company to issue bonus shares: 

1. Genera\ Reserve 

(b) 

2. Securities Premium 3. Surplus in statement of P&L 
I 

Particu\ars 
I 

Amount 

Amount of bonus shares to be issued 
90,000 shares x 1/4 = 22,500 shares 

Amount that ought to be capitalized for issue of 22,500 x =I:: 10 per share= =I:: 2,25,000 

bonus shares 
Tota\ amount avai\able to be capitalized from = 1,20,000+ 25,000+ 2,00,000 

free reserves to issue bonus shares 
= =I:: 3,45,000 

Hence, the amount to be capitalized from free =I:: 2,25,000 

I reserves to issue bonus shares will be 
I Question 33 

The Board of Directors of SRD Limited, an unlisted public company, engaged in the business f 

manufacturing of two wheelers: intend to issue debentures in order to finance its project of elect~ 

scooter manufacturing. The company seeks your advice regarding the maximum amount of debentures it rte 

issue to raise the desired funds. The company has provided the following abstracts from its f·in c~nl anc1a 

statements ended on 3tst March 2022: 
Authorised Share Capital: 1,00,000 Nos. of Equity Shares of =1::100 each Subscribed and Paid-up Share Capital: 40,000 Nos. of Equity Shares of~ 100 each, fully paid-up. 
Share Premium Reserve General Reserve 

Ill 
Share Ca ita 

1,00,00,000 

40,00,000 
50,00,000 
30,00,000 
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· Balance in Profit and Loss Account 
20,00,000 

'capital Reserve (prof it on sale of Fixed Assets) 
30,00,000 

· 8% Non-Convertible Debentures 

· 9.5% Term Loan from XYZ Bank limited for purchase f Pl t d M h' 
30,00,000 

o an an ac 1nery 
20,00,000 

(Repayment starts after 1 year moratorium period) 

short-term Cash Credit Loan from XYZ Bank limited 

(On hypothecation of stock and receivables of the Com bl d d) 50,00,000 
pony, repaya e on eman 

Referring to a
nd 

analysing the relevant provisions of the Companies Act 2013 advise the company 

presenting the necessary calculations: 
' ' 

(i) The _amount 
th

at can ~e raised by the company by issuing debentures and the resolution, if any, is 

require~ to be passed in th~ General Meeting of the Company in respect of the same? 

(ii) What will be your answer in case the above company desired to issue debentures with an option to 

convert such debentures into shares? 

Answer 

[Nov 22] 

(i) The amount that can be raised by the Company by issuing Debentures: 

Section 71 of the Companies Act, 2013 (the Act), deals with the manner in which a company may issue 

debentures. Before the issue of debentures, the Board of Directors of the Company in compliance with 

Section 180(1)(c) of the Act, shall obtain approval of the shareholders through special resolution if 

the borrowings by issuing debentures together with the amount already borrowed exceed the 

aggregate of company's paid-up share capital, free reserves and securities premium amount. 

Temporary loans obtained from the company's bankers in the ordinary course of business are not to be 

included in the borrowings. 

The Amount that can be raised by the Company by issuing Debentures: 

In view of the above provisions, SRD Limited can raise money to the extent of the following amounts 

h l f h h h Id th h . I s lut·on· 
without t e approva o t es are o ers roug a spec1a re o I 

Particulars Amount 

Paid up Equity Share Capital 40,00,000 

Share Premium Reserve 
50,00,000 

General Reserve* 
30,00,000 

Balance in Prof it and Loss Account* 
20,00,000 

Aggregate of its paid-up share capital, free reserves one 1,40,00,000 

securities premium amount (A) 
h ca aci 

*General Reserve and Balance in Prof it and Loss Account is in t e p ty of Fre e Reserve. 

. d't' is provided for issue of debenture with an option to convert 

Since in the question, no pre-con I io~'. I the amount that can be raised by the company by issuing 

such debentures into shares, so accor ing y, 

debentures wi II be: 
Particulars 

Amount 

8% Non- Convertible Debentures 
30,00,000 

9.5% Term Loan for Purchase of Plant and Machinery 
20,00,000 

Amount already Borrowed (B) 
50,00,000 

. XYZ Bank Ltd. is a 'Temporary Loan' obtained from the 

Here, Short- term Cash Credit loan from 

company's bankers. 
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d of Directors '" . the General Meeting - (A) - (&) , 

d by the Boar . assed '" 

' 

h t can be issue 
. I resolution p 

Debentures th a h holders through spec1a 

I of the shareholders thr 

approval of t e s are 

bt in approva 

o 

90,00,000. 
. s of the company shall o a ceed ~ 90,00,000. 

Further, the Board of D1recto~ issuing debentures ex 

special resolution if the borrowings by 

s· According to Section 71(1) of ~ 

. to Convert into Share . . to convert such debentures il'l\ 

(ii) Issue of Debentures with an O tio~ debentures with an opti_on I provided that the issue. ~ 

013 pony may issue 
. It ,s a so 

II a\ 

Companies Act, 2 ° com th time of redemption. h lly or partly, sha be appr0\tt4 

shares, either wholly ~r partly at :ch debentures into shares, w 0 

debentures with an option to convert s . d ta general meeting. 

by a special resolution posse a 

t h debentures · 

'th an option to conver sue 
Into 

Thus in case SRD Limited desires to issue debenture~ w1 f the amount to be raised. 

, 
. 

1 • · spect1ve o 

shares, it has to pass the special reso ut 1on irre Question 34: 

. h f the face value of =UOO each. Some. 

Anika Limited has an Authorized Capital of 10,00,000 equity s ar~s 
O 
th t it is very difficult for thetn to 

of the hides expressed their opinion in the Annual General MeetmJ h 
O 

ny to reduce the face value. 

trade in the shares of th~ company in the mock made and requeSte t ; ;m:;ne, whether the request of 

of each share to ~10 and increase the number of shares to 1,00,00,00 · 
. I th .. 

It ·ts share capita as per e prov1s1ons 

the shareholders is considerable and if so, how the company can a er 1 

of the Companies Act 2013? 

[Nov 22, RTP Nov'231 

Answer 
According to Section 61(1)(d) of the Companies Act, 2013 (the Act), a limited company having a share capital 

may, if so authorised by its articles, alter its memorandum in its general meeting to sub-divide its shares, 

or any of them, into shares of smaller amount than is fixed by the memorandum, so, however, that in the 

sub-division the proportion between the amount paid and the amount, if any, unpaid on each reduced share 

shall be the same as it was in the case of the share from which the reduced share is derived. 

Section 64 of the Act states that a company shall, within 30 days of its share capital having been altered 

in the manner provided in Section 61 (1), give notice to the Registrar in the prescribed form along with an 

altered memorandum. 
In the given situation, shareholders of Anika Limited, in_ the AGM requested the Company to reduce the 

face value of each share (from INR 100 to INR 10) and increase the number of shares than fixed b the 

memorandum (i.e. from 10 Lakh to 1 crore). 

Y 

According to the above provision, Anika Limited, having authorized capital of 10,00,000 equity h 

I 

s ares ( face 

va ue ~ 100 each) can reduce the face value of each share to ~ 10 each and increase the h 

1,00,00,000 [thereby keeping the total amount of authorized share capital to~ 10,00,00,000) if as ~re~ to 

by the articles of association. Hence, the request of the shareholders is considerable. ' ut orised 

How the company can alter its Share Capital 
The company has to alter its memorandum in its general meeting as per the procedure contained in S . 

13 of the Companies Act, 2013 and give notice to the Registrar along with an altered memorandul'T\. ection 

estion 35: 
e Board of Directors are proposing to declare a bonus issue of 1 share for every 2 shares held by th 

~ i::::;~;;,olders. The balance sheet of M/s Frontline Limited showed the following positions Cls -Q~----4.22 

Shar 
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(i) Authorized Share Capital (Rs. 50 00 000 equ·ty h 

(I·,·) I d subscribed and 'd sh' ' 
1 

s ares of 10 each) 
ssue , P01 -up are Capital (20 00 . 

2,00,00,000 ' ,OOO equity shares of 10 each, fully paid-up) Rs. 

(iii) Free Reserves Rs. 50,00,000 

(iv) Securities premium account Rs. 25,00,000 

(v) Capital Redemption Reserve Rs. 25,00,000 

The Board wants to know the conditions of issuin bon .. 

2013. Also explain, whether the company m g us shares under the prov1s1on of the Companies Act, 

ay proceed for a bonus issue. 

Answer: 
[May 2023, ICAI Module, MTP Nov 2020, MTP 2 May'23] 

Conditions for bonus shares: 

According to section 63 (1) of the Companies Act 2013 . . 

its members, in any manner whatsoever, out of - , 'a company may issue fully pmd-up bonus shares to 

(i) its free reserves; 

(ii) the securities premium account; or 

(iii) the capital redemption reserve account. 

Provided that no issue of bonus shares shall be made by cap,·tal·s· t d b th I · 
1 ing reserves crea e y e reva uat1on 

of assets. 

Conditions for issue of Bonus Shares (Section 63(2)]: 

No company shall capitalise its prof its or reserves for the purpose of issuing fully paid-up bonus shares, 

unless-
(i) it is authorised by its Articles; 

(ii) it has, on the recommendation of the Board, been authorised in the general meeting of the 

company; 

(iii) it has not defaulted in payment of interest or principal in respect of fixed deposits or debt 

securities issued by it; 

(iv) it has not defaulted in respect of payment of statutory dues of the employees, such as, 

contribution to provident fund, gratuity and bonus; 

(v) the partly paid-up shares, if any, outstanding on the date of allotment, are made fully paid-up; 

(vi) it complies with such conditions as are prescribed by Rule 14 of the Companies (Share Capital and 

debentures) Rules, 2014 which states that the company which has once announced the decision of 

its Board recommending a bonus issue, shall not subsequently withdraw the same. 

Further, the company has to ensure that the bonus shares shall not be issued in lieu of dividend. 

Issue of bonus shares: For the issue of bonus shares, Frontline Limited will require reserves of Rs. 

1,00,00,000 (i.e. half of Rs. 2,00,00,000 being the paid-up share capital) and the available reserves with 

the company are of same amount i.e. Rs. 1,00,00,000 (Rs. 50,00,000+ Rs. 25,00,000 + Rs. 25,00,000). 

Hence, after following the above conditions relating to the issue of bonus shares, the company may 

proceed for a bonus issue of 1 share for every 2 shares held by the existing shareholders. 

Question 36: 
Innovative Ltd. a start-up by a few qualified professionals, which was incorporated in 2014.The company 

is booming and favouring the younger generation to work. The Capital Structure of the Company is as 

follo s· W , 

Particulars 
Rs. (Crores) 

Authorised Share Capital 
10 

100,00,000 Equity Shares of Rs. 10 each 

Issued, Subscribes and Paid-up Share Capital 5 

50,00,000 Equity Share of Rs. 10 each 
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Sha.re. \>re.m\um 
Ge.nero.\ ~e.se.r\le. 
\>~of\t & loss Account 

f directors and permanent emp\ 
h es to a class O 

·11 b f v cy~ 

Toe. com\)<lny de.cide.d to issue. 30% s~eat e.q:~1:ctin period for swe~t equity w1 e I e years. For 1\\\ 

to ke.e.\) the.m mot\wte.d and \lartne.r ,~ gro; C . any was passed in this manner. 

\)Ur\)ose., o. re.so\ution in Ge.ne.ro.\ me.e.tmg o omp 

. 7 25 h t Market price per s are Witn 

uity shares' Curren 
" 

~ 

"The. Re.so\ution S\)e.cifie.s \5 \akh sweat eq s of directors and employees. . 
. 

conside.ration of 5 per share. to be issued to a c\as . • n of issue of sweat equity shares cotnpal\, 

. . h f ce to the prov1s10 

.. , 

Toe company see.ks your advice wit re eren 
under the Companies Act, 2013. 

ro riate? 

ti) Whether size of issue of sweat equity shares was opp p 

(ii) Whether \ock-in period was 3ustifiable? 
h \

9 May 2020, MTP 1 Nov'23 - 5 tnar~1 

(May 2023, RIP May 20\9, MiP Marc ' 

Answer: 

. 
h II not issue shares at a discount ' except 

Issue of Sweat Equity Shares: As per section 53, a company s a 

as provided in section 54. 
Section 54 of the Companies Act, 2013 states that sweat equity shares are issued to keep the etnployets 

of a company motivated by making them partner in the growth of the company. 

Section 54 mentions the provisions which need to be adhered to by a company if it desires to issue sweat 

equity shares. 

Conditions: According to section 54 (1), a company may issue sweat equity shares of a class of shares 

a\ready issued, if the fo\\owing conditions are fu\fi\\ed, namely-

(a) the issue is authorised by a specia\ reso\ution passed by the company: 

(b) the reso\ution specifies the number of shares, the current market price, consideration, if any, and the 

c\ass or c\asses of directors or emp\oyees to whom such equity shares are to be issued. 

Limit on issue of Sweat Equity Shares: According to proviso to Rule 8 (4) of the Companies (Share Capital 

& Debentures) Rules 2014, w.r.t a start-up company, it may issue sweat equity shares not exceeding fifty 

percent of its paid-up capital up to ten years from the date of its incorporation or registration. 

Lock-in Period: Rule 8 (5) of the Companies (Share Capital & Debentures) Rules 2014, states that the 

sweat equity shares issued to directors or employees shall be locked in/non-transferable for a period of 

three years from the date of allotment. Accordingly , in the given instance, 
(i) Size of issue of sweat equity shares was appropriate, as the dec~si~n of the company to issue 30% 

sweat equity shares to a doss of directors and employees was within the prescribed limit. Resol t· 

containing 15 lakh sweat equity shares was also within the limit of 25 lakh sweat equity shares u ion 

(i.e.,50% of paid-up capital) with the details as to the current market price and with the 

consideration to be issued. (ii) No, as per law, lock-in period will be of three years from the date of allotment. Here, it states five 

years which is against the law. 
Question 37: 

. 
. . . 

Satvikya Private Limited was formed on 25th April, 2020. At the time of formation,_ 1t _had provided in its 

articles that the company shall not be permitted to accept or keep advanc~ subs~r1pt1on or call tnoney in 

advance. However, in the August 2023, the need was felt to amend the articles with respect to retention 
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of calls-in-advance. Decide whether the provision inserted in the articles at the time of formation of the 

company, can be considered as void? 

[RTP Nov 23] 

Answer 
Section 50 of the Companies Act, 2013, deals with acceptance of call money in advance by a company which 

requires that such acceptance can be made only if the company is authorised by its articles to do so. 

According to section 6 of the Companies Act, 2013, 

'Save as otherwise expressly provided in this Act-

(a) the provisions of this Act shall have effect notwithstanding anything to the contrary contained in the 

memorandum or articles of a company, or in any agreement executed by it, or in any resolution passed 

by the company in general meeting or by its Board of Directors, whether the same be registered, 

executed or passed, as the case may be, before or after the commencement of this Act; and 

(b) any provision contained in the memorandum, articles, agreement or resolution shall, to the extent to 

which it is repugnant (in conflict) to the provisions of this Act, become or be void, as the case may be. 

In simple words, the provisions of this Act shall have overriding effect. It is also to be noted that section 

6 starts with "Save as otherwise ... . ". It means that if any other section of the Act says that article is 

' 
superior then we will treat it accordingly. 

Here, in the given case, articles of Satvikya Private Limited provide that the company shall not be permi:1'~d 

to accept or keep advance subscription or call money in advance and accordingly here, such prov1s1on 

contained in the articles of association will prevail and cannot be considered as void. 
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Question 1: 

Answer 

How will a copy of an instrument evidencing creation of charge and required to be filed with the Registrar be verified? 

6 

Questíon 2: 

A copy of every instrument evidencing any creation or modification of charge and required to be filed with 
the Registrar shall be verified as follows: 

Answer 

a) in case property is situated outside India: where the instrument or deed relates solely to the property 
situated outside India, the copy shall be verified by a certificate issued either under the seal, if any, of 
the company, or under the hand of any director or company secretary of the company or an authorised 
officer of the charge holder or under the hand of some person other than the company who is interested 
in the mortgage or charge, 

b) in case property is situated in India (whether wholly or party): where the instrument or deed relates to 
the property situated in India (whether wholly or partly), the copy shall be verified by a certificate issued 
under the hand of any director or company secretary of the company or an authorised officer of the charge 
holder. 

As per section 77(1) of the companies Act, 2013 every company creating a charge: 
a) within or outside India, 

Briefly explain the provisions enforced by the Companies (Amendment) Second Ordinance, 2019 when a 
charge created before 02-11-2018 is not registered within the prescribed period of thirty days as provided 
in Section 77 (1) 

YOUR OA BUDDY 

Registration of Charges 

b) on its property or assets or any of its undertakings, 
c) whether tangible or otherwise, and 

CA SHUBHAM SINGHAL 

d) situated in or outside India, 

Question 3: 

[ICAI Module] 

Answer 

is required to register the particular of the charge with the registrar within thirty days of its creation. 

In case the charge was created before 02-11-2018 and it was not registered within the prescribed period 
of thirty of its creation, clause (a) of the first Proviso to Section 77 (1) states that the Registrar may, on 
an application by the company, allow such registration to be made within a period of 300 days of such 
creation. 

Registration of Charges 

1CAI Module] 

Define the term "charge" and also explain what is the punishment for default with respect to registration 
of charge as per the provisions of the Companies Act, 2013. 

(ICAI Module, MTP May 20191 

The term charge has been defined in section 2 (16) of the Companies Act, 2013 as an interest or lien created 

on the property or assets of a company or any of its undertakings or both as security and includes a 

mortgage. 
6.1 
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According to section 86 of the Companies Act, 2013, if any company is in default in complyina 
with any o the provisions of this Chapter, the company shall be liable to a penalty of five lakh rupees and every office of the company who is in default shall be liable to a penalty of fifty thousand rupees. 

Further, if any person willfully furnishes any false or incorrect information or knowingly suppresses an material information which is required to be registered under section 77, he shall be liable for 
action under section 447 (punishment for fraud). 

Question 4: 
Renuka Soaps and Detergents Limited realised on 2nd May, 2019 that particulars of charge created on 121% 
should the company follow to get the charge registered? Would the procedure be different if the 

Company 
March, 2019 in favour of a Bank were not registered with the Registrar of Companies. What 

procedure realised its mistake of not registering the charge on 7th June, 2019 instead of 2nd May, 2019? Explain with 
[ICAI Module, MTP Nov1 

reference to the relevant provisions of the Companies Act, 2013. 
Answer 
Relevant Provisions 
The charge in the present case was created after 02-11-2018 (i.e. the date of commencement of the Companies (Amendment) Second Ordinance, 2019) to which another set of provisions is applicable. These Provisions are different from a case where the charge was created before 02-11-2016. Initially, the prescribed particulars of the charge e together with the instrument, if any, by which the charge is created or evidenced, or a copy thereof, duly verified by a certificate, are to be filed with the Registra within 30 days of its creation. [Section 77 (1)]. 

Corporate Laws other 

In this case particulars of charge were not filed within the prescribed period of 30 days. However, the Registrar is empowered under clause (b) of first proviso to section 77 (1) to extend the 2 period 
of 30 days by another 30 days (i.e. sixty days from the date of creation) on payment of prescribed additional fee. 

Analysis 
Taking advantage of this provision, Renuka Soaps and Detergents Limited should immediately file the particulars of charge with the Registrar after satisfying him through making an application that it had sufficient cause for not filing the particulars of charge within 30 days of its creation. If the company realises its mistake of not registering the charge on 7th June, 2019 instead of 2nd May, 
2019, it shall be noted that a period of sixty days has already expired from the date of creation of charge. 
However, Clause (b) of Second Proviso to Section 77 (1) provides another opportunity for registration of 
charge by granting a further period of sixty days but the company is required to pay ad valorem fees. Since 
the first sixty days from creation of charge have expired on 11th May, 2019, Renuka Soaps and Detergents 
Limited can still get the charge registered within a further period of sixty days from 11th May, 2019 after 
paying the prescribed ad valorem fees. 

Conclusion 
The company is required to make an application to the Registrar in this respect giving sufficient cause for 

non-registration of charge. 

Question 5: 
Whether this statement is true or false: ROC is not bound to issue notice to the holder of charge, if the 

company gives intimation of satisfaction of charge in the specified form and signed by the holder of charge 

6.2 

[May 2019] 
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Answer 

Question 6: 

According to the proviso to section 82(2) of the Companies Act, 2013, no notice shall be required to be 
sent, in case the intimation to the Registrar in this regard is in the specified form and signed by the holder 
of charge. Hence, the given statement is True. 

Answer 

Mr Antriksh entered into an agreement for purchasing a commercial property in Delhi belonging to NRT Ltd. 
At the time of registration, Mr Antriksh comes to know that the title deed of the company is not free and 
the company expresses its inability to get the title deed transferred in the name of Mr Antriksh saying 
that he ought to have had the knowledge of charge created on the property of the company. Explain with 
the help of 'Notice of a charge', whether the contention of NRT LTD. is correct? 

YOUR A BUDDY 
CA SHUBHAM SINGHAL 

Notice of Charqe: According to section 80 of the Companies Act, 2013, where any charge on any property 

or assets of a company or any of its undertakings is registered under section 77 of the Companies Act, 

2013, any person acquiring such property, assets, undertakings or part thereof or any share or interest 

therein shall be deemed to have notice of the charge from the date of such registration. 

Question 7: 

Thus, the section clarifies that if any person acquires a property, assets or undertaking for whicha charge 

is already registered, it would be deemed that he has complete knowledge of charge from the date the 

charge is registered. 

Thus, the contention of NRT Ltd. is 
correct.onoteinsatbaltiusie s ubn 

Answer 

[ICAI Module, MTP Nov 2019] 

Intimation regarding Satisfaction of Charge 

DN Limited hypothecated its plant to a Nationalised Bank and availed a term loan. The Company registered 

the charge with the Registrar of Companies. The Company settled the term loan in full, The Company 

requested the Bank to issue a letter confirming the settlement of the term loan. The Bank did not respond 

to the request. State the relevant provisions of the Companies Act, 2013 to register the satisfaction of 

charge in the above circumstance. State the time frame up to which the Registrar of Companies may allow 

the Company to intimate satisfaction of charges.of u 

Question 8: 

b [Nov 19, Nov 22] 

Section 82 of the Companies Act, 2013, requires a company to give intimation of payment or satisfaction in 

full of any charge earlier registered, to the Registrar in the prescribed form. The intimation needs to be 

given within a period of 30 days from the date of such payment or satisfaction. 

Extended period of intimation: Proviso to Section 82 (1) extends the period of intimation from thirty days 

to three hundred days. Accordingly, it is provided that the Registrar may, on an application by the company 

or the charge holder, allow such intimation of payment or satisfaction to be made within a period of 300 

days of such payment or satisfaction on payment of prescribed additional fees. 

What are the powers of Registrar to make entries of satisfaction and release of charges in absence of 

intimation from company? Discuss as per the provisions of the Companies Act, 2013inos he 
[ICAI Module, RTP Nov 19] 

OR 

Ranjit acquired a property from ABC Limited which was mortgaged to OK Bank. He settled the dues to Ok 

Bank in full and the same was registered with the sub-registrar who has noted that the mortqage has been 

settled, But neither the company nor OK Bank has filed particulars of satisfaction of charge with the 

6.3 
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this matter in the light of the e provisions of the Companies Act, 2013. 

Registrar of Companies. Can Mr.Ranjit pproach the Registrar and seek any reliet in This regard) Diso 

ICAI Module, MTP Nov 20, MTP Nov22, MTP-1 Noy 23-5 mark 
Section 83 of the Companies Act, 2013 provides powers to the registrar to make entries with 

respectt the satisfaction and release of charges where no intimation has been received by him from the 

compary. 
Answer 

that the debt secured by charge has been paid or satisfied in whole or in part or that the part of the 

Accordingly, with respect to ary registered charge if an evidence is shown to the satisfaction of Registrg 

property or undertaking charged has been released from the charge or has ceased to form part of the 
company's property or undertaking, then he may enter in the register of charges a memorandun o 

satisfaction that: 
the debt has been satisfied in whole or in part; or the part of the property or Undertaking has been released from the charge or has ceased. to fom part of the company's property or undertaking. 

This power can be exercised by the Registrar despite the fact that no intimation has been received by hi from the company. 

Information to affected parties: The Registrar shall inform the affected parties within 30 days of 
making the entry in the register of charges. 

Corporate Laws Other 

Issue of certificate: As per rule 8 (2), in case the registrar enters a memorandum of satisfaction of charg. in full, he shall issue a certificate of reaistration of satisfaction of charge in form no. CHo-5. 

Therefore, Mr. Ranjit can approach the Registrar and show evidence to his satisfaction that the charge has been duly settled and satisfied and request the Registrar to enter a memorandum of satisfaction noting the release of charge. 

Answer 

Question 9: 
ABC Limited created a charge in favour of OK Bank. The charge was duly registered. Later, the Bank enhanced the facility by another Rs 20 crores. Due to inadvertence, this modification in the original charge was not registered. Advise the company as to the course of action to be pursued in this reqard. 

The company is advised to immediately file an application for rectification of the Reaister of Charges in Form No., CHG- 8 to the Central Government under Section 87 of the Companies Act, 2013 
Section 87 of the Act of 2013 and Rule 12 empowers the Central Government to order rectification of Register of Charges in the following cases of default: a. when there was omission in giving intimation to the Registrar with respect to payment or satisfaction of charge within the specified time; 

[MTP Nov 20) 

h when there was onission or mis-statement of any particulars in any filing previously made to the Registro 

83 (Power of Registrar to make entries of satisfaction and release) 

Such filing may relate to any charge or any modification of charge or with respect to any memorandum of satisfaction or other entry made under Section 82 (Company to report satisfaction of charge) or Section 

Question 10: 

6.4 

light of the provisions, if the Companies Act, 2013, discuss: 

Beauty Limited obtained a working capital loan from a Nationalized Bank against the hypothecation of Stocks 
& Accounts receivable of the Company. An instrument creating the charge was duly signed by the Company 
and the Bank. The Company is not willing to register the charges with the Registrar of Companies. In the 
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Answer 

(1) Is there any provision empowering the Nationalized Bank (charge holder) to get the charges registered? 
(2) When can the Registrar refuse to register the charges the present scenario? 

Question 11: 

()) Registration by charqe holder: Section 78 of the Companies Act, 2013, empowers the holder of charge 
to get the charge registered in case the company creating the charge on its property fails to do so. 
According y, if a charge is created, the company is primarily responsible for registering the charge 
however it fals to do so within the prescribed period of 30 days (as provided in section 77 (1)]1. the 
person in whose favour the charge is created (i.e. charge-holder) may apply to the Registrar for 
registration of the charge along with the instrument of charge within the prescribed time, form and 
manner. In light of above provisions, the Nationalized Bank can get the charges registered. 

(2) Reqistrars refuse to reqister the charges: However, the Registrar shall not allow such registration by 
the charge-holder if the company itself registers the charge or shows sufficient cause why such charge 
should not be registered. 

Answer 

YOUR A BUDDY 
-CA SHUBHAM SINGHAL 

Krish (Private) Limited on 7th May 2022 obtained 25 lakhs working capital loan by offering its Stock and 
Accounts Receivables as security and 5 Lakhs adhoc overdraft on the personal guarantee of a Director of 
Krish (Private) Limited, from a financial institution. Is the company required to create charge for working 
capital loan and adhoc overdraft in accordance with the proisions of the Companies Act, 2013? 

[May 2022] 

As per the provisions of section 2(16) of the Companies Act, 2013, charge" means an interest or lien created 
on the property or assets of a company or any of its undertakings or both as security and includes mortgage. 

Question 12: 

Whenever a company borrows money by way of loans including term loans or working capital loans from 
financial institutions or banks or any other persons, by offering its property or assets, as security a charge 
is created on such property or assets in favour of the lender. Such a charge is compulsorily registrable 
under the provisions of the Companies Act, 2013 in accordance with Chapter VI and the rules made in this 
regard. 

Thus, when Krish (Private) Limited obtains working capital loans from financial institutions by offering stock 
and Accounts Receivables as security, it is required to create a charge on such property or assets in favour 
of the lender. 

creation. 

[MTP Nov 22, MTP-2 Nov 23- 4 marks] 

Hence, for Rs. 25 Lakh working capital loan, it is required to create a charge on it. Krish (Private) Limited 
is not required to create a charge for Rs. 5 Lakh adhoc overdraft on the personal guarantee of a director. 
Since, charge is always created on the property or assets of a companyand personal guarantee of director 
is not a property or asset of company. 

Answer 

Bows Limited is required to createa charge on one of its assets. However, the above charge could not be 
registered within the required period of 30 days. State the provisions related to extension of time and 
procedure for registration of charges, in case when the charge was not registered within 30 days of its 

Registration of Charges 

[MTP Nov 22, M TP-2 Nov 23 -5 marks] 

As per the provisions of Section 77 of the Companies Act, 2013, in case the charge was not registered 
within 30 days of creation of the charge, the Registrar may, on an application by the company, allow such 
registration to be made within a period of 60 days of such creation (i.e. another 30 days are granted after 
the expiry of original 30 days), on payment of additional fees as prescribed. 

6.5 
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Procedure for Extension of Tine Limit: For seeking extension of time, the company is required. 
to ndke 

company signed by its company secretarY or a director that such belated filing shall not adversey aff 
application to the Registrar in the prescribed form. It should be supported by a declaratin 

from the rights of an 
The application so made must satisfy the Registrar that the company had sufficient cause for not filing particulars and the instrument of charge, if any, within the original period of thirty days. Only 

thenhe allow registration of charge within the e extended period. Further, requisite additional fee or 

advaloremtel as applicable, must also be paid. 
Question 13 
the foreign establishment. The company received a notice from the Registrar of Companies for not fli 

Star Ltd. is having its establishment in Canada. It obtained a loan there creating a charge on the 

aSsets the particulars of charge created by the Company on the property or assets situated outside 

the particulars of the charge created on the assets not located in India. Do you agree with the stand toe 

company wants to defend the notice on the ground that it shall not be the duty of the company to regist by the Star Ltd.? Give e your answer with respect to the provisions of the Companies Act, 2013. 
Answer 

The company's undertakings, may be situated within India or outside India. 

According to section 77 of the Companies Act, 2013, it shall be duty of the company creating a chary and situated in or outside India, to register the particulars of the charge. Thus, charge may be crete 

within or outside India, on its property or assets or any of its undertakings, whether tangible or otherWi, within India or outside India. Also, the subject-matter of the charge i.e., the property or assets or any d 

establishment. 
In the given question, the company has obtained a loan by creating a charge on the assets of the foreg 

Corporate Laws & 

otter 

As per the above provisions, it is the duty of the company creating a charge within or outside India, on it 
property or assets or any of its undertakings, whether tangible or otherwise and whether situated in 
outside India, to register the particulars of the charge. 

Question 14 

Hence, the stand taken by Star Ltd. not to reqister the particulars of charge created on the assets locate: 
outside India is not correct. 

Answer: 

Explain the provisions of the Companies Act, 2013, in respect of Inspection of Register of Charges and 

Instrument of Charges'. 

Inspection of Register of Charqes and Instrument of Charges 

[MTP-2 May 

(1) by any member or creditor without any payment of fees; or 

As regards inspection, section 85 (2) of the Companies Act, 2013, states that the register of charges au 

the instrument of charges shall be open for inspection during business hours: 
company may, by its articles, impose. 
Question 15: 

(2) by any other person on payment of prescribed fees, subject to such reasonable restrictions as the 

[MTP May'24 - 53 mar'k 

6.6 

City Bakers Limited obtained a term loan of 100,00,000 from DNB Bank Ltd. The loan was granted by the 
from the date of creation of charge. Will such registration of charge be deemed to be a notice of chary 

bank by creating a charge on one of its office buildings and the charge was duly registered within 20 doas 
to any person who wishes to lend money to the company against the security of such property? Also evpla 

the extension of time limit of its registration with the provisions under the Com 

any other intervening creditors of the company. 
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Answer: 

YOUR C BUDDY 
-CA SHUBHAM SINGHAL 

Registration of Charge to act as Constructive Notice (Section 80 of the Companies Act, 2013): 
Section 80 provides that where any charge is registered under section 77, any person acquiring such Droperty, assets, undertakings or part thereof or any share or interest therein shall be deemed to have 
notice of the charge from the date of such registration. 

[May 2023] 

Thus, every person proposing to deal with a company, should verify whether the asset has any charge by 
going through the record of charges maintained at the office of registrar of companies before entering into the transaction. 

Yes, in compliance to stated law, such registration of charqe be deemed to be notice of charge to arny person who wishes to lend money to the company against the security of such property. 

Extension of Time Limit: The original period within which a charge needs to be registered is 30 days from 
the date of creation of charge. 

In the given case, City Bakers Limited obtained a term loan from DNB Bank Ltd. by creating a charge on 

its office bilding which was duly registered within 20 days from date of creation of charge. 

Alternate Answer to this part of question (Extension of Tine Limit) 

Extension of time may be granted where registration of charge was not effected within the original 
period of 30 days. In such case, the Registrar may, on an application by the compary, allow such 
registration to be made within a period of 60 days of such creation (i.e. a grace period of another 30 days 
is granted after the expiry of the original 30 days), on payment of additional fees as prescribed. 

If the charge is not registered within the extended period also, then the company shall make an 
application and the Registrar is empowered to allow such registration to be made within a further period 
of sixty days after payment of prescribed ad valorem fees. 

Extension of Time Limit: The original period within which a charge needs to be registered is 30 days from 
the date of creation of charge. Provisions relating to extension of time limit as under: 

(() Charges created before 02-11-2018: In such cases, where charge was created before 02-11-2018 but 
was not registered within the original period of 30 days, the Registrar may, on an application by the 
company, allow such registration to be made within a period of 300 days of such creation. 

Further, if the charge is not registered within the extended period of 300 days, it shall be done 
within six months from 02-11-2018 on payment of prescribed additional fees. 

Registration of Charges 

(ii) Charges created on or after 02-11-2018: In such cases (i.e. where the charge was created on or after 
02-11-2018 but the registration of charge was not effected within the original period of 30 days), 
the Registrar may, on an application by the company, allow such registration to be made within a 
period of 60 days of such creation (i.e. a grace period of another 30 days is granted after the expiry 
of the original 30 days), on payment of additional fees as prescribed. 
If the charge is not registered within the extended period as above, the company shall make an 
application and the Registrar is empowered to allow such registration to be made within a further 
period of sixty days after payment of prescribed ad valorem fees. 

6.7 
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Question 16 
What is 'Floating Charge'? When does it get crystallised? 

Answer 

Crystallization of a Floating Charge 

AFloating Charge' is a type of charge that is created on assets or a class of assets which are oT fluctuating or changing in nature. The assets which are under floating charge may include raw marerial, stock-in-trade, debtors, etc. It is a charge created upon a class of assets both present and TuTure. Tne assets under floating charge keep on changing because borrowing company is permitted to use them in the ordinary course of business. Buyers of assets covered under floating charge will get them free of charge. 
In the following events, a floating charge will get crystallised or fixed: 

(i) When the company ceases to continue its business. 

Corporate Laws & Other Law, 

() When the creditor enforces security due to the breach of terms and conditions of floating charge 
like there is non-payment of interest or default in repayment of instalments as per the terms of 
agreement. 

(ii) When the borrowing company goes into liquidation. 

[MTP May 24- 5 marks] 

(i.e. raw material, stock-in-trade, etc.) becomes fixed & is available for realization. 

A floating charge remains dormant until it becomes fixed or crystallised. On crystallisation, the security 
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Management and Administration 

Qulltioftl 
Nuth Buddy ltt1'1tcd is tnanufocturing pretniutn qualtty tnilk based ice cream In two flavors• first chocolate 
and ~-c~nd butter ~'Cotch. The company called its Annual General Meeting (AGM) in order to lay down the. 
f1nanc1al statements for Shareholders' approval. However, due to want of quorum, the. meeting was cancelled. 
Ab'O the Directors of the. company did not file. the Annual Return with the Registrar. The directors were 
of the idea that the time for filing of returns within 60 days from the date of AGM would not apply, as 
AGM was cancelled, Has the company contravened the provisions of Companies Act , 2013? If the. company 
has contravened the pro\'1sions of the Act how will it be penalized? 

[RTP Nov 21, Nov 23 - 4 marks] 
OR 

Bazaar Limited called its AGM 1n order to lay down the fmancial statements for Shareholders' approval. Due 
to "ant of Quorum the meeting was cancelled. The directors did not file the annual returns with the 
Registrar. The directors were of the idea that the time for filing of returns within 60 days from the date 
of AGM would not apply, as AGM was cancelled. Has the company contravened the provisions of Companies 
Act 2013? If the company has contravened the provisions of the Act, how will 1t be penalized? 

[May 2018, MTP Oct 2020] 
Answer 
Accord ng to section 92(4) of the Companies Act, 2013 , every company shall file with the Registrar a copy 
of the annual return within sixty days from the date on which the annual general meeting is held or where 
no arv,ual general meeting is held in any year within sixty days from the date on which the annual general 
meeting should have been held together with the statement specifying the reasons for not holding the 
annual general meeting. 

Section 92(5) also states that if any company fads to file its annual return under sub-section (4), before 
the expiry of the period specified therein, such company and its every officer who is in default shall be 
liable to a penalty of ten thousand rupees and in case of continuing failure, with further penalty of one 
hundred rupees for each day during which such failure continues, subject to a maximum of two lakh rupees 
1n case of a company and fifty thousand rupees in case of an officer who is in default. 

In the instant case, the idea of the directors that since the AGM was cancelled, the provisions requiring 
the company to ftle annual returns within 60 days from the date of AGM would not apply , is incorrect. 

In the above case, the annual general meeting of Nutty Buddy Limited should have been held within a period 
of six months, from the date of closing of the financial year but it did not take place. Thus, the company 
has contravened the prov1s1ons of section 92 of the Companies Act, 2013 for not filing the annual return 
and shall attract the penal prov1s1ons along with every officer of the company who is in default as specified 
,n Section 92(5) of the Act 

Question 2 
M/s. Techno Ltd maintams ,ts Register of Members at its registered office tn Mumbai. A group of 
members res1d1ng tn Kolkata want to keep the register of members at Kolkata. 
,. Explain with prov1s1ons of Companies Act, 2013 , whether the company can keep the Registers and 

Returns at Kolkata 

Management and Administration Ill 
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hove t e r 
h Does Mr Ranjlt, Director (but not a shareholder) of the compOnY [>A 

Register of Members? ~ 2 

OR 000 only Advise, whether he hog frit 
Mr. Bheetn Is holding 500 shares {of zyz Limited) of tota l worth Rs. 5 
right to inspect the Register of Members? [M TP /14r I~ 

Answer 
1 

Mamtenonce of the Register of Members etc red to be kept and mo•rrtair,ed b
1 As per section 94(1) of the Companies Act, 2013 , the registers re.quier section 92 shall be Y.ep1' at t~ 

a company under section 88 and copies of the annual return f I led und 
registered office of the company 

t ny other place in India 1n ~«tie<, Provided that such registers or copies of return may also be kept O a r ister of members res1d~ If 
more than one-tenth of the total number of members entered in the eg 
approved by a special resolution passed at a general meet ing of the company 

lkat fter compliance with the aboy., So, Techno Ltd. can also keep the registers and returns at Ko a a d the r".ri st -
b f mbers entere in -:,I er of prov1s1ons, provided more than one tenth of the total num er o me 

members reside 1n Kolkata. 

11
• Inspection of Register of Members: As per section 94(2) of the Companies Act, the inspection of the 

d I be d by members debenture- holder· recor s, 1.e., registers and indices and annua return can one ' J 

other security holders or benef1c1al owners of the company without payment of arl) fees and by Orff 
other person on payment of such fees as may be prescribed 

Accordingly, a director Mr. RanJ1t, who 1s not a shareholder of the company, has no right to inspect 
the Register of Members of company, as per the prov1s1ons of this section. 

Author's Note As per Sec 94(2), 1t -;; clear that person other than shareholders also may inspect such 
registers but 1t can be done only after payment of prescribed fees Here, ICAI has mentioned that the 
director has NO right The answer seems to be unclear . Still , please stick to I CA I 's answer unless we 
~ come aero~ '!!'.lz'.. similar question in future. 

Question 3 

As per the prov1s1ons of the Companies Act, 2013, every company 1s required to file with the Registrar of 
Companies, the Annual Return as prescribed 1n section 92, 1n Form MGT -7. Explain the particulars required 
to be contained in 1t. 

Answer 

Every company 1s required to file with the Reg istrar of Companies the I ed 
2 GT 7 R I 11(1) f h annua return as prescr1b 1n section 9 , 1n Form M as per u e o t e Companies (Manag m t & d . 

1 2014 e en A m1nistrat1on) Ru eS 
The particulars contained 1n an annual return, to be f I led by every com 

1 Its registered office , pr1nc1pal business act1v1t1es, particulars of ~a~ :e as follows-
companies, 1 s O ing , subsidiary and associate 

2 Its shares debentures and other secur1t1es and shareholding pattern 
3 Its indebtedness; 

[May 2018: 

4 Its members and debenture-holders along with the changes th 
f inanc1al year; erein since the close of the preVlouS 

5 Its promoters , di rectors , key managerial personnel along with h 
previous financial year: c anges therein since the close of tht 
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6. Meetings of members or a class thereof, Board and its various committees along with attendance 

details: 
7. Remuneration of directors and key managerial personnel; 

8. Penalty or punishment imposed on the company, its directors or officers and details of compounding 

of offences and appeals made against such penalty or punishment; 

9. Matters relating to certification of compliances, disclosures; 

10. Details in respect of shares held by or on behalf of the Foreign Instit utional Investors including 

their names, addresses, countries of incorporation, registration and percentage of shareholding held 

by them; 

11. Such other matters as may be prescribed. 

Question 4 
Shambhu Limited was incorporated on 1.4.2018. The company did not have much to report to its 

shareholders, so no general meeting of the company has been held till 30.4.2020. The company has recently 

appointed a new accountant. The new accountant has pointed out that the company required to hold the 

Annual General Meeting. The company has approached you a senior Chartered Accountant. Please advise the 

company regarding the time limit for holding the first annual general meeting of the Company and the power 

of the Registrar to grant extension of time for the First Annual General Meeting. 

[MTP March 21, MTP May 24- 5 marks] 

Answer 
According to Section 96 of the Companies Act, 2013, every company shall be required to hold its first annual 

general meeting within a period of 9 months from the date of closing of its first financial year. 

The first financial year of Shambhu Ltd is for the period 1st April 2018 to 31st March 2019, the first 

annual general meeting (AGM) of the company should be held on or before 31st December 2019. 

The section further provides that the Registrar may, for any special reason, extend the time within which 

any annual general meeting, other than the first annual general meeting, shall be held, by a period not 

exceeding three months. 

Thus, the first AGM should have been held on or before 31st December, 2019. Further, the Registrar does 

not have the power to grant extension to time limit for the first AGM of the company. 

Question 5 
Rijwan Limited, a listed company, is in the business of garment manufacturing and has its registered office 

at 123, N Tower, Commercial Beta Complex, Biwadi, Rajasthan. The company has called its 6th Annual 

General Meeting at 3 PM on 22nd August, 2019 at Ansal Plaza, Biwadi. Some of the members of the 

company have opposed to calling of the meeting at Ansal Plaza. The company has approached you to advise 

them in this regard. Suppose, Rijwan Limited is an unlisted company and wants to call their 6th AGM at 

Jaipur, will your answer differ. 
[RTP Nov 19] 

Answer 
According to section 96(2) of the Companies Act, 2013, every annual general meeting shall be called during 

business hours, that is, between 9 a.m. and 6 p.m. on any day that is not a National Holiday and shall be 

held either at the registered office of the company or at some other place within the city, town or village 

in which the registered office of the company is situate. 

Provided that annual general meeting of an unlisted company may be held at any place in India if consent is 

given in writing or by electronic mode by all the members in advance. 

Thus, in the first case, the company is rightful in calling the Annual General meeting at Ansal Plaza. 

Management and Administration -
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1 meeting ~ ln the s nual genera ,n advance. I l d econd scenario , 1n case of an unlisted company, an 
II 

th• members 
n 

10 
if consent 

1
s given 1n writing or by electronic mode by a dvance the AG" 

embers in a , '" CQ~ l Hence f d by all the m "'\ ' 
1 

consent is given 1n writing or by electronic mo e 
called at Jaipur , otherwise not. 

Question 6 
1 
G neral Meeting (AGM) 

E h t f Annua e xam,ne t e validity of the fo llow,ng statements in respec O . 

as per the provisions of the Companies Act 2013: . onths from the date of closing of, 
"'M.. f , . . d of six m ''tt 

1

• 

1 

ne 
1

rst AGM of a company shall be held within a perio 

first financial year. . . h'ch the first AGM shall behe~ 
. ,,_ R d h t'me within w , . f th f' . , "· 'ne eg1strar may, for any special reason, exten t • '. months from closing o e 

1
nancio1 y,. 

iii. Subsequent (second onwards) AGMs should be held w,th in 6 M 
,,_ h two AG s. iv. , nere s a I I be a maxi mum interval of 15 months between [July 2111

11 Answer I t · of th 
(i) According to section 96 of the Componies Act, 2013, f,rSt ann . I ~ . ual genera mee ing e cotnpa h 

. f h f st financ1a year. s ould be held within 9 months from the closing O t e ,r held within a period of six lnonfh, 
Hence, the statement that the first AGM of a company shall be 
from the date of closing of the first financial year is incorrect . 

( 1

·

1

·) • • • f cial reason , extend the titnewith According to prov,so to section 96(1), the Registrar may, or any spe . h II b h Id b " 
which ony annua I general meeting, other than the first annual general meeting ' s a e e ' Y

O 
Per,~ 

not exceeding three months. h. h h f 
Thus, the Registror connot extend (for any reoson) the time period within w ,c t e irst AGM .,., 
be held. Given statement is incorrect . 

(iii) According to section 96, subsequent AGM (i.e. second AGM onwards) of the company should be hei 
within 6 months from the closing of the financial year. 
Hence, the given statement is correct . 

(iv) According to section 96, the gap between two AGMs should not exceed 15 months. 
Hence. the given statement is correct - There sholl be a maximum interval of 15m between 2 AGMs. 

Question 7: 

Primal Limited is a company incorporated in India. It owns two subsidiaries- Privy Limited (in which it ho~s 
75% shares) and Malvy Limited (a wholly owned subsidiary). Both the subsidiaries are incorporated outside 
India. The Board of Directors of Primal Limited intends to call an Extraordinary General Meeting (EGM) 
of Primal limited on urgent basis. Advise the Board of Directors on the following: (0 EGM be held in India 
(iO EGM be held in Netherlands 

Answer 

According to section 100 of the Companies Act, 2013, the Board ..,.. h . f' II an 

· f h •nay, w enever 1t deems 1t, ca 
extraordinary general meeting o t e cotnpany. 

Provided that an extraordinary general meeting of the company oth th f ·d· ~ 
of 

O 
company incorporated outside India, shall be held at O pla:e wi;~in la~~a. the wholly owned subsi " 

[RTP Mayl9] 

In the light of the above provisions: 

(i) The Board of Directors can call the EGM in India. 

(u) The Board of Directors cannot call the EGM of Primal L· . . ~ 
incorporated in India. itnited outside India as it is a comPo 

telegram
 - cainter_buddies



Corporate Laws & Other Laws YOUR CA BUDDY 
-CA SHUBHAM SINGHAL-

Quatfon 8 

Madurai Ltd. issued a notice for holding of its Annu I 
1 

osted to the members on 16th October 20 a genera meeting on 7th Nov 2018. The notice was 

P . . . . l8. Some members of the company allege that the company 

had not complied with the prov1s1ons of the Companies Act 2013 'th d h • d f • d 

h h · I'd , w1 regar tot e perI0 o notice an 

as sue t e meeting was va 1 . Referring to the provisions f th A t d 'd . 

Wh h h · h 
O e c , ecI e. 

a. et er t e meeting as been validly called? 

b. If there is a shortfall, state and explain b h d • 
. Y ow many ays does the notice fall short of the statutory 

requ,rement? 

c. Can the delay in giving notice be condoned? 

OR 
[May 19, RTP Nov 20] 

Best Li~ited has decid~d to co~~uct its Annual General Meeting on 2ath September 2021. They have sent 

the notice 0~ the meeting on 9 September 2021 (for which they have taken consent from 90% of the 

members entitled to vote thereat). Comment on the Validity of the notice of the Annual General Meeting 

as per the Companies Act, 2013 

Answer 

According to section 101(1) of the Companies Act, 2013, a general meeting of a company may be called by 

giving not less than clear twenty-one days ' notice either in writing or through electronic mode in such 

manner as may be prescribed. 

Also, it is to be noted that 21 clear days mean that the date on which notice is served and the date of 

meeting are excluded for sending the notice. 

Further, Rule 35(6) of the Companies (Incorporation) Rules, 2014, provides that in case of delivery by 

post, such service shall be deemed to have been effected - in the case of a notice of a meeting, at the 

expiration of forty eight hours after the letter containing the same is posted. 

Hence, in the given question: 

{i) A 21 days' clear notice must be given. In the given question, only 19 clear days' notice is served (after 

excluding 48 hours from the time of its posting and the day of sending and date of meeting). 

Therefore, the meeting was not validly called. 

(ii) As explained in (i) above, notice falls short by 2 days. 

(iii) The Companies Act, 2013 does not provide anything specific regarding the condonation of delay in 

giving of notice. Hence, the delay in giving the notice calling the meeting cannot be condoned. 

Question 9 
Om Limited served a notice of General Meeting upon its members. The notice stated that the following 

resolutions will be considered at such meeting: 

(i) Resolution to increase the Authorised share capital of the company. 

(ii) Appointment and fixation of the remuneration of Mr. Prateek as the auditor. 

A shareholder complained that the amount of the proposed increase and the remuneration was not specified 

in the notice. Is the notice valid under the provisions of the Companies Act, 2013. 
[Nov 19, RTP Sept 2024] 

Answer 
Under section 102(2)(b) of the Companies Act, 2013, in the case of any meeting other than an Annual 

General Meeting, all business transacted thereat shall be deemed to be special business. 

Further, under section 102(1), an explanatory a statement setting out t~e following material facts 

concerning each item of special business to be transacted at a general meeting, shall be annexed to the 

notice calling such meeting., namely:-
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BHAM SINGHAL - -~--- ect of each items Of• 
· resp ' · (a) the not h wise, if any, in 

ure. of concern or interest financial or ot er 
(i) every director and the ~anager , if any; 

Corporate laws ~ 
0 

. 
lhr. 

I 

(ii) every other key managerial personnel ; and ( ') and (ii); . (
"') I . . b-clauses I t nd the meaning sc (b) 
111 

re at,ves of the persons mentioned in su to unders a ' 
0
Pe 

0
~ 

~ny other information and facts that may enable m~~be~~ reon. 
implications of the items of business and to take decision e 

ble members to understand Th . f t that may ena . . th th, e i_n ormation about the amount is also a material fac nd to take decision_ ereon. . 
meaning and implication of items of business to be transacted al t ry st atement is not required. 
Sectio 102 I f h' h exp ana 0 n a so prescribes ordinary businesses or w ic . 

C ·t I fal Is under special business 
Part {i) of t he question relating to increase in the Authorized -:~' :he notice will be treat ed as inVa~~ 
hence in the absence of amount of proposed increase of share capi a' Id 

. t r equired. However, conside,..ing th Part {ii) is an ordinary business and hence explanat ory statemen:h: ; ; me meeting, notice of the tneeti"J ,' 
two resolut ions mentioned in t he question are to be passed in s invalid. 

•1 the item to be considered are lacki Thus, the objection of the shareholder is valid since the detm s 0 ~ to the proposed increo ~-
The information about the amount is a material fact with re er_ence se of 
authorized share capital and remuneration of Mr. Prateek as the auditor. 

Th 
. 102 f the Companies Act, 2013. e notice is, therefore, not a valid notice under Section ° 

Question 10 

P limited had called its Annual General Meeting on 30th August 2019. Mr. Pawan has ~iled a c_omplaintagaiflli 
the company, that he could attend the meeting as the company did not serve the notice to him for attendir~ 
the annual general meeting. The company, in turn, provided the proof that they had sent the notice, bywa, 
of an email to Mr. Pawan, inviting him to attend the annual general meeting of the company. Mr. Pawanalleged 
that he never received the email. 

In the light of the provisions of the Companies Act, 2013, advise the whether the company has erred u 
serving the notice of Annual General Meeting to Mr. Pawan. 

Answer [MTP Apr21j 

As per Rule 18 of the Companies (Management & Administration) Rules, 2014, sending of notices thro1.9~ 
electronic mode has been statutorily recognized. A notice may be sent through e-mail as a text or asan 
attachment to e-mail or as a notification providing electronic link or Uniform Resource Locator for accessn-q 
such notice. The e-mai I shall be addressed to the person entitled to receive such e-mai I as per the record! 
of the company as provided by the depository. Also, the company shall provide an advance opportunityol 
least once in a financial year, to the member to register his e-mail address and the changes therein"' 
such request may be made by only those members who have not got their email id recorded or to update! 
fresh email id and not from the members whose email ids are already re.gist d 

ere. 

In the light of the above provisions of the Act, the company's obligation shall be satisfied when it transmits 
the e-mail, and the company shall not be held responsible for a fa·I . . . d ·t control 

· I d · h . 1 ure 1n transtn1ss1on beyon I s Also if the member ent1t e to receive t e notice fails to prov·d d . d totht 
' d · · · 

1 
e or up ate relevant e-ma, I ad ress company, or to the epos1tory part1c1pant as the case may be th . It for oat 

delivering notice via e-mail. ' e company shall not be rn defau 

Hence the company has not erred in serving notice of Annu 
I 
G 

' a eneral Meeting to Mr. Pawan. 

telegram
 - cainter_buddies



:orporate Laws & Other Laws YOUR CA BUDDY 
- CA SHUBHAM SINGHAL-

Question 11 
Kurt Limite~ is a company eng~ged in the business of manufacturing papers. The company has approached 

you to eXplain them the following as per the provisions of the Companies Act, 2013: 

(a) Quorum for the general meeting if the company has 800 members. 

(b) Quorum for the general meeting if the company has 6500 members. 

(c) Quorum for the general meeting if the company has 5500 members. The articles of association has 
prescribed the quorum for the meeting to be 50. 

[MTP April 2022] 

OR 
Sam~~ak Limited is a compan~ engag~d in the business of manufacturing papers. Kindly e><plain the 

provIsIons related t o quorum in meeting as per the provisions of the Companies Act, 2013. 

[M TP May 24 - 5 marks] 

Answer 
According t o section 103(1) of the Companies Act, 2013 , unless the articles of the company provide for a 

larger number, in case of a public company: 

(1) 5 members per sonally present if number of members as on t he dat e of meeting is not more than 1,000, 

(2) fifteen members personally present if t he number of members as on t he dat e of meeting is more than 

one thousand but up t o fi ve t housand, 

(3) 30 members personally present if number of members as on the dat e of the meeting exceeds 5,000. 

The term 'members personally present' as mentioned above refers t o the members ent it led t o vote in 

respect of the items of business on the agenda of t he meeting. 

Thus, 
(a) If the company has 800 members, quorum shall be 5 members personally present. 

(b) If the company has 6500 members, quorum shall be 30 members personally present. 

(c) If the company has 5500 members, quorum shall be 30 members personally present. However, since the 

articles of association has prescribed the quorum for the meeting to be 50, the quor um shall be 50. 

Question 12 
(i) The Articles of Associati on of DJ A Ltd. require the personal presence of 7 members to constitute 

quorum of General Meetings. The company has 965 members as on the date of meeting. The following 

persons were present in the extra-ordinary meeting to consider appointment of Managing Director: 

(1) A, the representative of Governor of Utt ar Pradesh.4 

(2) D, representing Y Ltd. and Z Ltd. 

(3) E, F, G and Has proxies of shareholders. 

Determine whether the quorum was present in the meeting? 

(ii) Sirhj, a shareholder, gives a notice for inspecting proxies, five days before the meeting is scheduled 

and approaches the company two days before the scheduled meeting for inspecting the same. What is 

the legal position relating to his actions (as per the provisions of the Companies Act, 2013)? 
[MTP Aug 2018, RTP May 20] 

OR 
The Articles of Association of ABC Limited require the personal presence of 7 members to constitute 

quorum of General Meetings. The company has 870 memb~rs as on t he _date of meeting._ The_ fo llowing 

persons were present in the extra-ordinary meeting to consider the appointment of Managing Director: 

(i) A, the representative of Governor of Karnataka. 

(ii) Band C, shareholders of preference shares, 

(1i1) D, representing Green Limited and Blue Limited 

(1v) E, F, G and Has proxies of shareholder s. 

Can it be said that the quorum was present in t he meeting? 

Management and Administration 
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J\nswer ,des of t he company Prov,cfe 
1 (i) A d' I ss the art t f the number of tn ~, I CCor ong to section 103 of the Companies Act, 2013, un e sonally presen , •, 

arger number in case of a publrc company f 1ve members per II be the quor um. t 
as on th d ' h nd sha e ate of meeting 1s not more than one t ousa ' 

t be personally present (high I · · 7 embers O ttl d er~ n th,s case the quorum for holding a general meeting ,s m counted who a re e n ' e t o Vot, 
5 o 7) F h mbers are o, r · or t e purpose of quorum, only those me 
resolution proposed to be passed 1n t he meeting. 

ted Hence, proxies whether 1,1_ A . I re t o be coun . •ne gain, on y members present 1n person and not by proxy a f quorum. ' I 
are members or not will have to be excluded for the pur poses 0 

. person by resolution to act as If a company is a member of anot her company, ,t may authoroze O n shall be deemed to be a in..,,~ 
representative at a meeting of t he latter company, then such a perso 
present in person and counted for the purpose of quorum I 

m any appoint a single person asth Where two or more companies which are members of anather co ~ 'meeting of the latter caonpo '' 
represent ative t hen each such company will be counted as quorum a rty 

·f h ·s a member of a company, may appo Further the President of Indio or Governor of o State, 1 e 1 • f th A " 
such o person os he t hinks fit to act os hos representative at any meeting 0d : compa"::. pe,son• 
appointed shall be deemed to be a member of such a company and thus cons, ere as mem er persolkl1,1 present. 

In view of the above there are only three members personally present. 'A' will be included for ti-!€ 

purpose of quorum. D will have two votes for the purpose of quorum as he represents two companies, 
Ltd.' and 'Z Ltd.' E, F, G and Hare not to be included as they are not members but representirY:!Gl 
proxies for the members. 

Thus, it can be said that the requirements of quorum has not been met and it shall not constitute a wl1d 
quorum for the meeting. 

(ii) Under section 105 (8) af the Companies Act, 2013 every member entitled to vote at a meeting of !I, 
company, or on any resolution to be moved thereat, shall be entitled during the period beginning twen~· 
four hours before the time fixed for the commencement of the meeting and ending with the conclus,or 
of the meeting, to inspect the proxies lodged, ot any time during the bus iness hours of the componi 
provided not less than three days' notice in writing of the intention sa to inspect is given ta the com!"'l 

In the given case, 5 irhj has given proper notice. Hawe ver, such inspection can be undertaken only duro~ 
the period beginning 24 hours before the time fixed for the commencement of the meeting and endi~ with the conclusion of the meeting. 

So, Sirhj can undertake the inspection only during the above mentioned period and not two days pM• to the meeting. 

Question 13 

The Board of Directors of Sh. rey Ltd. called an extraordinary 
9 1 

. t,on of 
d enera tneet,ng upon the requ1s1 membe.s. However, the meeting was a journed on the ground that the t ,t ii' 

meeting Advise the company. quorum was not presen 

r [RTP Nov 18, MTP Mar 19. AprilZ 

telegram
 - cainter_buddies



orporate Laws & Other Laws YOUR CA BUDDY 
- CA SHUBHAM SINGH AL -

Answer 
A rding to section 100 (2) of the Companies A t 2013 h I cco . . . . c , t e Board of directors must convene a genera 
meeting upon requ1s1t1on by the stipulated minimum number of members. 

As per Section 103 (2) (b) of the Companies Act 2013 ·t h . . d • f h Id' . ' , 1 t e quorum 1s not present within half an hour from 
the appointe time or o ing a meeting of th h . . · · · f e company, t e meeting, if called on the requ1s1t1on o 
members, shall stand cancelled. Therefore the meeting stands II d d th t d t k b th B d . . . ' cance e an e s an a en y e oar 
of Directors to adJourn it, 1s not proper. 

Question 14 

KMN Ltd. scheduled its annual general meeting to be held on 11th March, 2018 at 11:00 A.M. The company 
has 900 members. On 11th March, 2018 following persons were present by 11:30 A.M. 

, Pl, P2 & P3 shareholders 
, P4 representing ABC Ltd. 
, P5 representing DEF Ltd. 
, P6 & P7 as proxies of the shareholders 

(1) Examine whether quorum was present in the meeting. 
(2) What will be your answer if P4 representing ABC Ltd. , reached in the meeting after 11:30 A.M.? 
(3) In case lack of Quorum, discuss the provisions as applicable for an adjourned meeting in terms of 

date, time & place. 
(4) What happens if there is no Quorum in the Adjourned meeting? 

[Nov 18, MTP Nov 21] 
Answer 
According to section 103 of the Companies Act, 2013, unless the articles of the company provide for a 
larger number, the quorum for the meeting of a Public Limited Company shall be 5 members personally 
present, if number of members is not more than 1000. 
• Pl, P2 and P3 will be counted as three members. 
• If a company is a member of another company, it may authorize a person by resolution to act as its 

representative at a meeting of the latter company, then such a person shall be deemed t o be a member 
present in person and counted for the purpose of quorum. Hence, P4 and P5 representing ABC Ltd. and 
DEF Ltd. respectively will be counted as two members. 

• Only members present in person and not by proxy are to be counted. Hence, proxies whether they are 
members or not will have to be excluded for the purposes of quorum. Thus, P6 and P7 shall not be 
counted in quorum. 

1) In the light of the provision of the Act and the facts of the question, it can be concluded that the 
quorum for Annual General Meeting of KMN Ltd. is 5 members personally present. Total 5 members 
(Pl, P2, P3, P4 and P5) were present. Hence, the requirement of quorum is fulfilled. 

2) The section further states that, if the required quorum is not present within half an hour, the meeting 
shall stand adjourned for the next week at the same time and place or such other time and place as 
decided by the Board of Directors. 

Since, P4 is an essential part for meeting the quorum requirement, and he reaches after 11:30 AM (i.e. 
half an hour after the starting of the meeting), the meeting will be adjourned as provided above. 

3) In case of lack of quorum, the meeting will be adjourned as provided in section 103. In case of the 
adjourned meeting or change of day, time or place of meeting, the company shall give not less than 3 
days' notice to the members either individually or by publishing an advertisement in the newspaper. 

4) Where quorum is not present in the adjourned meeting also within half an hour, then the members 
present shall form the quorum. 

Management and Administration Ill 
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eorpomt,! t,1w•, I'. , 
;I Jr r 

'101 '1oBfJ ~mt,~~ r,~ ,.,,, 
Quutlon 111 in Muml,al rt ind 0ept~..ll'f.R.r -;,r,1~ IJ/",,. 
l'q I hn I I •d I• " pub Ii< c 0111pony having II d r,1 lot.r•d Of!~ ng to be h•ld •~ 

12 
memt,,,_,.1 pv.r 10,-, I 

1 
;:"' 

••nt nott,. lo nll II• hl•hd,,ro for Ito /\nnuol gen,rol M 
1
; th.r• wer• on :.rot the came 1,rn., "''1 "'-

CII 11 00 AM ot lttJ rr.ul11tr.rr.d o((lc,• On th,,, day of m~"✓ rig day 1n nelt w " r;,_.." 11
JJlo II 'JO /\M I he Chairman odJourn.d the me.ting to aom• The Choirm,;,, 

1
, +, 

11, pre1ent "' '.It~ r, 
e peraol"IO Y h agenda of 1t e r, ~ '• 0 n I he day o ( ndJourned """ 1 Ing only 10 ""mbera wer - , aa,on oa per t e ., t , tf. , '~ ~ ~ 

"''" 11ng • r I er II 30 AM and paoo,d I h,. rMol IJ ti ona ofter dio;; rnment I a VO I Id or no O• r.r .. r,r,,,,. 
In 1hc not lcr. Cotnttwnl whrth,•r th,• AGM conducted after a 0~ proviaioM rn thi!I regar 
of !lr.c 1 Ion 103 of ComponlrtJ Art ?013 by e.>1pla1nlng the relevan 

d ia o Private comport/? Whot would be your on•wrr In the above coae, If PQ Limit• [1,,
1

~ 

Answer h ticles of the compan; pro11de f 
01 3 le!1!1 t e ar 'x I According lo Section 103 of 1he Companie• Act, 2 , un lly pre9ent may fulfil the r"'Ju•r,,.,, 

larger number, In cooe of o public company , fifteen members persona e than one thousand but op t, ;' 
of quorum, if I he number of members as on the date of meeting 15 mor J ~ 
1housand 

f th time appornted for holding a lnP.R-f If the specified quorum I• not pre•ent w1th1n holf an-hour rom e k t th - "l 
of 1he company the meeting shall stand adjourned to the some day rn the next wee O e satne titnea,G 
place, or to such other date and such other time and place as the Board may determine 

If at the adjourned meeting also, a quorum ,s not present w1th1n half-an-hour from the time appointed f"' 
holding meeting, the members present shall be the quorum. 

In the instant case, there were only 12 members personally present on the day of meeting of PQ L1m1t~ 
upto 11:30 AM. This was not 1n compliance with the required quorum as per the law In the adjourned meet1rq 
also, the required quorum was not present but in the adJourned meetrng , the members present shall be 
considered as quorum 1n line with the provisions of section 103 . 

Hence , the AGM conducted by PQ L1m1ted after adjournment 1s valid 

As per the prov1s1ons of section 103(1){b), m cose of a private company, t wo members personally pre$W 
shall be quorum for the meeting of a company Therefore 1n case PQ Lim t d t tL •• 

· • , 1 e 1s a pr1va e company, tw' only two members personally present shall be the quorum for AGM and th d f d ent 

Question 16 ere was no nee or a J0Urnm 

A General Mee11ng was scheduled to be held on 15'" April, 2019 t 3 
00 

1,,1 

who are unable to attend a meeting In person can appoint 
O 

p O d P.M. As per the notice the mem d~ I 
sent to the company so as to reach at least 48 hours b f rohxy an the proxy forms duly filled shoul 

e ore t e meet1n M X h nllll'Y appoints Mr. Y as his proxy and the proxy form dated 10_
04 2019 

g. r. , a member oft e comr-
at ,ts registered Office on 11-04-2019 . Similarly anoth was deposited by Mr. y with the compan'I 

• er member M W I x1tS to two 1nd1v1duals named Mr. Mand Mr. N. In the case of M M r. a so gives two separate pro d 
with the company on the same day and the proxy form r. · the proxy dated 12-04-2019 was depositt 

in case of M N 19 ~ the proxies viz ., Y, Mand N were present before the meetin r. Was deposited on 14-04-20 · 
According to the provisions of the Companies Act 201

3 
h g. 

proxies for members X and W respectively? ' 'w O Would be the persons allowed to represent• 

[May'23 MiP 1($ 

' Oct 18. April 19, RTP May 21 - 4 ,nor 
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,,..... 
/i. freq fOt'fJi If an Nlrt~...nt m writ~ ~~ed bot a fu,-~Sd,..r outhonz~ a,mho- ptrjOtl to ottend a 

~'-9 ad t1.> me f~w !>l'l h, befia f and VJ hi~ ab?~ ,-., per~ pr~~ of Sect"wn 105 of 1he 

~f A,:t 2013 ttver-1 ~eho1dr..r who ,, '!l'lt,tiP....d t9 attend and vote hos a ~otutor-y ryJ,t to appoint 

'1~ p.!1"4'Afl ~ hJ~ p-oxy 

:• tS ~ ~/Jl.i:a.ry -r'nat 1-'ne P,-O/.f be a l'!V>~..r r;f ~ company Fl.Jf"thp.,r !JrrY pro~,s,9ri n the arl clef of 

~C' ?"' of .,..ne C.?l'T\~ rl!.q» ,. "9 nst",...Jl"!'lP....rrt of pr-0.1.y -to be od-_3ed with 1he comparr1 PT\9f"e ttv.in 48 hOU"S 

~ore~ .-,p.,gt '9 ~ na;e effect c.s f -48 h9-z~ h~ bP~ ~...ci fted -rhP..rem '!he ?nPJT\berS nc..-e a right t-o 

,s'.~~2. •ne ?"~x,~ a.ftfl~ +-'I r,y il!ltlllJ rur...::;e.f before 'the prory has 't'OTed b..rt or.a 'the fYOX-/ has vi:rte.d 

-~ ~ ca."ll'JO't f'~ ... oct r. ~ c.-m,onty. 

l/rl?,,t"e ._, ')t'?"/.y ~r~,,ll't1 'of 1'ne ~ d1are.noder are \od.9ed of n ~.Y'.J, a m.o.nl'lP...r that one s lod,;y..d 

~ere a.,a ,-r,e ~t"U>..r cf-ter ~"e ezp-ry of -the date f /e.d for odg ng prox1e1, the former w be counted 

-..,:.1$ "'a:z ~.f ~.her Y .. ,.,e prory f w- De pP'.r-'ffed to vote on h s .behalf as fof'J'1'1 for appo,rrt 19 prw.y 

lll'Z ~...o ... .,...ea t1rrrr:. ,., ~ ?"_rr--tt~ + r-,e 

,-,o.e~ ,. .. rie ~ of 1/er:>er II +he pro-ry 1J fCJfld not Proxy ' ... ) w be~ tted to tote as fne pro-/.y 

~"'r':Z rg '. -~ ,~enc::; o~➔ed ,.. .e5:; thar 48 hours before the meet 19 

Quatic,1117 
&-,a.?'> .. ,..e r~, ~ o~ of- -t,.,e ur,p!l"' es /. er 2013 re.•at rg to quorum for general meeting of a public 

a;~.r-,,..f re, rg •~!: 3G l""\'Y"'Der:. o-'- ,ti'r er two me,r.bers are bod es corporate and one member LS the 

::;,.e~ ~/'t er- 'Ir~ c. 
OR 

/, ".e4''er ~,.e rep--e9"'...rtc+ JeS ~~ ,....ed Uf oody corporate and Pres dent of Ind a to parllapate in 1he 

go/e'"~ '"'l?_.e'."' ""'2 :;re oe ec,.;r'-~ +r;;r !7..;0!"F crd am sJCi, representatrves cast vote at that general 

[N.ay 2019] 

J.~!'l" 
1-xrr•j.m •o ?fl- Qr :O?-':/c/ 1 of -r're Co~.J es /.er 2013 ur ess the articles of the company proVJde 

.&~,,. ~ .,z-;er -r,.,rr:>er r ccse er p..c:; c co"""pcrf f. tr.e ~ul"'ber of ""embers as on the date of meetmg ,snot 

...,7e +-,-~,. ~ne +',-,.o~xrG + 1e l"',.e:r-,!;PJ'S ;:>P...rsor,c I pr-e.serr sna be the quorum for a meetmg of the 

:r +-,,e ,.-~,+~,.,;- cc.se .,re a_,(rr-~.- f-or the p.Jb c coMpr.-rf 1, be 5 t"'\e11".bers personally present 

:r ..,,...e z ~ C.Q'~Y"'/ tv,o l"'\el""oerS are ood es corporate arid one member ,s the President of India. 

0r I ,,.,.er"!)IZl"S ?re9P r ;;ersQr and not by pro// are to be counted Hence, proxies whether they are 

''er:;q-5, Qr rQ+ 11 r,(J'le -to ,c,e e/c ..,ded for tre ptJrJ>oses of quorum. 

h, '1/a' ~../.:t Qr 113 of t',.,e Com:par es Act, 2013 fa company 1s a member of another company, 1t may 

,:;f;r ze ~ 1;R...r9.:>r U/ re.~o fi or to act as ts represent-at ve at a meetmg of the latter company, then such 

,:; ;:,~¼" ~~ oe dePred to be a rr,embe>...r preserrt n person and counted for the purpose of quorum and 

,s,-,:; ~ erl1i' .ea to ,ote. 

L --~-" ~~2 _L. .Loi..~ Co-l'Ylr pc Let 2013 the President of India , if he 1s a member of a company, 
r';., f,PJ ~.-~ Qr J.~ QJ 1r•~ •··r- ~Jr , , 

..... ,,.,.,..,... a ,-,e,: .. "'r."" ""' '-e,, ...i..,r'-.s frt to act as his representative at any meeting of the company. A 
"'Of op"~'" J,.,... r""" ;;,,'.J,,.....,, r,., 11· r , , 

.-1,,. ..i ,...,,.,,. be d"""""'ed to be a member of such a company and thus considered as member 
~J½'t" ~ opp? rrre,u .,,,_ ., ~,-, 

f"'../¼Y;Q I pre9...nt arid ~ be ent t•ed to vote 
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he start of the meeting. 
Question 18 . 

. fixed for t f the company provided 
A company received a proxy form 54 hours before the t~; the Articles O oxy and decide unde 
company refused to accept the proxy form on the ground : a eeting. Define j~he company to adtni~ ~ 
a pr~xy form must be filed 60 hours before the start oft eh;lder can compe ~ 
prov,s,~ns of the Companies Act, 2013, whether the proxy Jan 2021, MTP 1 M 
proxy m th,s case? 

[ ay,31 
t' s 

Answtr 
f oxy for mee mg · 

S . 
•sions O pr tt d and vote at a tn 

ect,on 105 of the Companies Act 2013 deals with the prov, titled to a en h eetir,, 
S ' f mpany en d and vote at t e tno .. ~ ·~ 

ect,on 105(1) of the Act provides that any member o a co as a roxy to atten 
~11~ 

of the company shall be entitled to appoint another person p on his behalf. 

. d 48 hours before the meeting WI f m receive 1 
Further, Section 105( 4) of the Act provides that a proxy or be valid even if the articles provide for a longer period. 

f e the time fixed for start of the 
In the given case, the company received a proxy form 54 hours be 

0
t: les of the company provides filirn 

. Th 
h nd that ar ,c h b ·~ 

meeting. e Company refused to accept proxy on t _e grou . . ·th requirement oft ea ove stated 
of proxy before 60 hours of the meeting. In the said cas~, in 11.~

1
\W' lid even if the articles provide f~ 

legal provision, a proxy received 48 hours before the meeting wi e va to admit the proxy. 
a longer period. Accordingly, the proxy holder can compel the company 
Qutstion 19 

f h · • f D' tors with reference o t e prov1s1ons 

Examine the validity of the following decisions of the Board o ,rec of the Companies Act, 2013. 
. 

· 
• sh ·t I 80 members present in person or by 

(1) In an Annual General Meeting of Vrinda Ltd. having are capi a, h . 
-

h • d nded for poll. The c airman of the 

proxy holding more than 1/lOt of the total voting power, ema · · 
d h I th bers present in person can demand for 

meeting rejected the request on the groun t at on y e mem poll. 
(ii) In an annual general meeting , during the process of poll, the members who earlier demanded for poll 

want to withdraw it. The chairman of the meeting rejected the request on the ground that once poll 
started, it cannot be withdrawn. 

[MTP Mar 18, May 20, RTP Novl8] 
Answer 
Section 109 of the Companies Act, 2013 provides for the demand of poll before or on the declaration of 
the result of the voting on any resolution on show of hands. Accordingly law says that:-
Order of demand for poll by the chairman of meeting: Before or on the declaration of the result of the voting on any resolution on show of hands, a poll may be 
ordered to be taken by the Chairman of the meeting on his own motion , and shall be ordered to be taken 
by him on a demand made in that behalf: 
(a) In the case a company having a share capital , by the members present in person or by proxy, where 

allowed, and having not less tho~ one-tenth of the total voting power or holding shares on which on 
aggregate sum of not less than five lakh rupees or such higher amount as may be prescribed has been , 
paid-up: and 

(b) in the case of any other company, by any member or members present in person 
O 

b proxy where 
allowed, and having not less than one tenth of the total voting power. r y ' Withdrawal of the demand: The demand for a poll may be withdrawn at any t · b h h made 1me y t e persons w o 

the demand. 
Hence, on the basis on the above provisions of the Companies Act, 2013 : (i) The chairman cannot reject the demand for poll as poll can be de d tin Person or by proxy. Subject to provision in the articles of com man ed by the members presen · t h f pony. 
(II) The chairman cannot reJec t e request o the members for withd . II rowing the demand of the Po · -
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ciudtlOfl 20 
Mr ptnk held 100 partly paid up s~~res of Red Limited. The company asked him to pay the flnal call money 
on the shares Due to so~e unavo able clrcumstonces, he was unable to pay the amount of co ll money to 
the company. At a gener~ m~eting of the shareholders, the chairman disallowed him to cost his vote on 
the ground that the art,c es O not permit a shareholder to vote If he has not paid the calls on the shares 
held by him. Mr. Pink conteSted the decision of the lnalrman, Referring to the provisions of the Companies 
Act, Z013 decide whether the contention of Mr. Pink Is valid 

[RTP Nov 19] 

Answer 
section 106 (l) of the Companies Act, 2013 states that the articles of a company may provide that no 
member shall exercise any voting right in respect of any shores registered 1n his name on which any calls 
or other sums presently payable by h,m have not been pa,d, or in regard to which the company has exercised 
any right of lien. 

In the present case the articles of the company do not permit a shareholder to vote if he has not paid the 
calls on the shares held by him. Therefore, the chairman at the meeting ,swell within ,ts right to refuse 
him the right to vote at the meeting and Mr. Pink's contention 1s not valid. 

Question 21 
'X' a member of LKM Ltd. is holding 250 shares, which are partly paid. The company held ,ts general meeting 
where voting right was denied to 'X' claiming he has not paid the calls on the shares held by him. Examine 
the validity of company's denial to 'X' with reference to the relevant provisions of the Companies Act, 
2013 , assuming that Articles of assoc1at1on of the Company do not restrict the voting right of such 
members. 

[Nov 18] 

Answer 
Restr1ct1on on voting rights [Section 106 of the Companies Act, 2013) According to the said Section: 
(1) Notwithstanding anything contained in th,s Act, the articles of a company may provide that no member 

sha ll exercise any voting right in respect of any shares registered in his name on which any calls or 
other sums are presently payable by him have not been paid, or in regard to which the company has 
exercised any right of lien. 

(2) A company shall not, except on the grounds spec1f1ed in sub-section (1), prohibit any member from 
exercising his voting right on any other ground. 

In the given question, Mr. X (member) holding 250 shares of LKM Ltd. has not paid certain calls on the 
shares. The company has dented his voting rights in the general meeting though the Articles of association 
of the company does not contain any restriction in the voting rights of such members. 

On examination of the above provisions of the Act and the facts of the case, LKM Ltd.'s denial to 'X' for 
exercising his voting rights is not valid. 

Question 22 
If a member of a listed company who has casted his vote through electronic voting can attend general 
meeting of the company and change his vote subsequently and can he appoint a proxy? 

[May 2019) 
Answer 
According to Rule- 20(4)(iii)(C) of the Companies (Management and Administration) Rules, 2014, the notice 
of the meeting shall clearly state that the members who have cast their vote by remote e-voting prior to 
the meeting may also attend the meeting but shall not be entitled to cast their vote again. 

In the instant case, a member of a listed company who has casted his vote through electronic voting can 
attend general meeting of the company but cannot change his vote subsequently and is not permitted to 
appoint a proxy. 

Management and Administration -
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Glutstlon 23 · --~--------- - -· sacted in the Annual Getler 
MiraJ Li1nlt d ses to be tran d'rectors). The ch • ~ 
Meeting (t e ~sued a notice with the agenda for nine b17';es S and Mr. p as t~e time of the lne:b~ 
decided t wo uslnesses Were regarding appointment o rfo ether to save tr, 0 

tnove the resolutions for all the nine businesses g 
present. l:xa1nlne the validity of the resolutions. [MCI)' 18, MTP Oct 18, !CAI M%1t] 

Answer: ral meeting should be m,,., 
For th k I · in the gene I t ' ·"II e sa e of avoiding confusion and mixing up each reso ut,on ve multiple reso u ions togett,e, 
separately. However, it would not be illegal if the company decides to mo te resolution. Ho 
A . . ted by a separa Wevei, s per section 162, each director of the Company shall be appotn lt'ple directors can be appoint~ 
wher e the shareholder agree by the way of unanimous resolution has mu I 
by a single reso lution 

· t her out of which t wo relates 
1 

I n the given case, the company proposes to move nine resolutions toge ' o 
appoint ment of directors. 

· , . h director by a separate resolution Cons,dermg the above provision, the company will have to appoint eac h · 
Besides t he store resolutions, t he other seven resolutions can be moved toget er. 

Question 24 . 

At a General meeting of a XYZ Limited a matter was to be passe Y f d . d b a special resolution. Out of 40 b 
' d · t ·t and 5 votes were oun invalid mem ers present, 20 voted in favour of the resolution, 5 vote agains 1 . d I d th I . · Th 

· · 1 Ch • f the meeting ec are e reso ut1on as e remain, ng O members abstained from voting. The airman ° . h 

1

• d' 
passed. With reference to the provisions of the Companies Act, 2013, examine t e va 

I 
ity of the 

Chairman's declaration. 

Answer 

Under Section 114(2) of the Companies Act, 2013, for a valid special resolution to be passed at a tneeti~ 
of members of a company, the following conditions need to be satisfied: 

[MTP Oct 2019] 

I) The intention to propose the resolution, as a special resolution must have been specified in the not,~ 
calling the general meeting or other intimation given to the members; 

2) The notice required under the Companies Act must have been duly given of the general meeting: 
3) The votes cast in favour of the resolution (whether by show of hands or electronically or on a poll,ru 

the case may be) by members present in person or by proxy or by postal ballot are not less !hon 3 
times the number of votes, if any, cast against the resolution by members so entitled and voting. 

Thus, in terms of the requisite majority, votes cast in favour have to be compared with votes cast ogoinsl 
the resolution. Abstentions or invalid votes, if any, are not to be taken into account. 

Accordingly, in the given problem, the votes cast in favour (20) being more than 3 t; mes of the votes cost 
against (5), and presuming other conditions of Section 114(2) are satisfied, the decision of the O,oirman is in order . 

Question 25 

Members of ZA Ltd. holding less than 1 % of total voting power want the comp t . . 

1 

otice 
. . . any o give a spec1a n to move a resolution for appointment of an auditor other than retiring aud,·t E 

1 
. h h bers 

. . or. xp a1n w et er mem have complied with relevant prov1s1ons of the Companies Act 2013 in mak· th . 

Answer ' ing e,r request. 

[Nov 18] 
Section 115 of the Companies Act, 2013 states that where any provision of th; . . uir<l 
or Articles of Association of a company so require that a special n t · . s Act_ spec,f1cally req rr/ 
resolution, then the notic.e of the intention ; o move such resolution shafl ~:e ,_s required for passings~ 

ber Of members holding not less than l 10 of the total voting p given t o t he company by ~ 
num ower or h Id' h h' 1,, c11cr

1 aggregate sum of not less t han Rs. 5,00,000/- has been paid-up . ' 0 1ng s ares on w 1c,. 

-
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I such a case, the company shall give its m b . . d · n f h C • (M em ers notice of the resolution in the manner as prescribe in Rule 22 0 ht e o~pal niet~ _anagement & Administration) Rules 2014 Further Section 115 of the Act ifies t at spec1a no ice Is required t · . ' · ' . . . d spec. 
140 

f th A t O appoint as auditor a person other than a retiring auditor un er section ° e c · 

A cording to the given facts in the quest' th . . . . 5 c . h . ion, ere Is non-compliance of requirement of section 11 as Stated above 1.e., t e notice of the intent·ion t ..,.. h 
1 

. • f d't th . . . . o ,.,ove sue reso ut1on as to appointment o au I or o er than retiring auditor was given by members of ZA Ltd. holding less than 1% of the total voting power. 

QucStion 26 

Give the points of diSt inction between ordinary resolution and special resolution 

Answer [May 2019] 

Diff~rence between ordinary ~esolution and Special resolution Ordinary Resolution: 
Section 114_{1) of the Companies Act, 2013 states that a resolution shall be ordinary resolution, if the notice required under this Act has been duly given and it is required to be passed by the votes cast, whether on a show of hands, or electronically or on a poll, as the case may be, in favour of the resolution, including the casting vote of the Chairman, if any, of the Chairman, by members, who, being entitled so to do, vote in person, or where proxies are allowed, by proxy or by postal ballot, exceed the votes, if any cast against the resolution by members, so entitled and voting. 

Simply put, the votes cast in the favour of the resolution, by any mode of voting should exceed the votes cast against it. 

Special Resolution: 
As per Section 114(2) of the Act, a resolution shall be a special resolution, when-
(a) The intention to propose the resolution as a special resolution has been duly specified in the notice 

calling the general meeting or other intimation given to the members of the resolution; 
(b) The notice required under this Act has been duly given; and 
(c) The votes cast in favour of the resolution, whether on a show of hands, or electronically or on a poll, 

as the case may be, in favour of the resolution, including the casting vote of the Chairman, if any, of 
the Chairman, by members, who, being entitled so to do, vote in person, or where proxies are allowed, 
by proxy or by postal ballot, are required to be not less than 3 times the number of the votes, if any, 
cast against the resolution by members so entitled and voting. 

Question 27 
In a General Meeting of Amit Limited, the Chairman directed to exclude certain matters detrimental to 
the interest of the company from the minutes. Manoj, a shareholder contended that the minutes must 
contain fair and correct summary of t he proceedings t hereat. Decide, whether the contention of Manoj is 
maintainable under the provisions of the Companies Act , 2013? 
Also state the maximum time allowed for entering minutes of proceedings. 

[MTP May'24, RTP May 18, MTP Oct, 19] Answer 
Under Section 118 (5) of the Companies Act, 2013, there shall not be included in the Minutes of a meeting, 
any matter which, in the opinion of the Chairman of the meeting: 

(i) is or could reasonably be regarded as defamatory of any person; 
(1i) is irrelevant or immaterial to the proceeding; or 
(11i) is detrimental to the interests of the company; 

Further, under section 118(6) the chairman shall exercise abso lute discretion in regard to the inclusion or non-inclusion of any matter in the Minutes on the grounds specified in sub- section (5) above. 
Hence, in view of the above, the contention of Manoj, a shareholder of Amit Limited is not val id because the Chairman has absolute discretion on the inclusion or exclusion of any matter in the minutes for 
aforesaid reasons. 

Management and Administration 

telegram
 - cainter_buddies



YOUR 0\ Buoov ~ 
CA'"""""' SINOHAl f roceedlngs of e,,ch lntet 

M . The minutes 
O 

pof such entry w1th1n 3Q d 1~ haximum tune allowed for entering minutes of proceeding~ with the date a-y, 

corporate Laws & OtL · 
'lr.r 

sf all be entered tn the books maintained for that purpose along 
o the conclusion of the meeting 

Question 28 ---- eeting was presided over by Mt, 
v 15 2018. Them 17 2018, Mr. Mohan R ••no ltd held its Annual General Meeting on September ' On September f, father wh f Go 
Mohan Rao, the Chairman of the Company's Board of DirectoftrsI. d,a to look after ,s h h tho ell Ste~ 
th Ch le n nner in w tc e tn1

11 
e airman, without signing the minutes of the meeting, 

013 
state the ma lit~ 

•n London. Referring to the prov,s,ons of the Compan<eS Act, 2 h ~ Rao and by whom? 

21 

MTP 
of the abov. meet,ng are to be sogned m the absence of Mr [!;'i, "act 18, Apro I 19 • Jan ' 2 Mayll] 

Answer h II prepare, sign and keep tn
111

l!t 
company s a e3 Section 118 of the Companies Act 2013 provides that every . II d by the requ1s1t1onists and 

11 
f 

, . h eeting ca e . a o proceedings of every general meeting, including t e m. 
8 

ard of Directors or committee f 
d1tors or O o proceed,ngs of meet,ng of any class of shareholders or ere d s of the conclusoon of eve'Y 'Itel 

the Board and also resolution passed by postal ballot w,th in th ird:f ay corded in a meeting. 
meeting concerned Minutes kept shall be evidence o t e proc f h ee ings re 

,stration) Rules, 2014 read with section 
118 By vortue of Rule 25 of the Companoes (Management and Admin be mitialled or signed and the last Pog, ,
1 of the Companies Act, 2013, each page of every such book shall b k shal I be dated and signed by h 

h t ·n such oo s . 1n t e record of proceedings of each meeting or eac repor 1 . f the same meeting with· .i. h 
· b the chairman o in 1ne t e case of minutes of proceedings of a general meet,ng, Y . i of that chairman w,thin that pe,,,

0 
aforesaid period of thirty days or in the event of the death or inabi I ty I 
by a director duly authorized by the Board for the purpose. 

Therefore, the minutes of the meeting referred to int e case o een · e - h f v a Ltd can be signed in the absenc 
of Mr. Mohan Rao, by any director , authorized by the Board in this respect. 

Question 29 

Mr. Laurel, a shareholder in Hardly L1m1ted, a listed company, desires to inspec~ the minutes book of 
General Meetings and to have copy of some resolutions. In the light of the prov1s1ons of the Companies 
Act, 2013 answer the following : 

(i) Whether he can inspect the minutes book and to have copies of the minutes at free of cost? 
(11) Whether he can authorize his friend to inspect the minutes book on behalf of him by signing a power · 

I 

of authority? 

[July21] OR 
Mr. Ram , a shareholder of PQR Ltd., has made a request to the company for providing a copy of minutes 
book of general meeting. Whether the shareholder of a company is entitled to receive a copy of minutes 
book? Explain, provisions of the Companies Act, 2013. 

Answer 
[May 2022, M TP-2 May'23] 

As per section 119 of the Companies Act, 2013, the b_ooks c~ntaining the minutes of the proceedings of ~ 
any general meeting of a company shall be open _fo: 1nspect1on, during business hours, by any member. I. 
w,thout charge , subject to such reasonable restrict,ons as specified in the articles of the company ora< 1 imposed in the general meeting . 

Any member shall be entitled to be furnished, within seven working days after he has made a request 1n 
that behalf to the company, and on pay~ent of such fees as may be prescribed, with a co of an minuteS Accordingly, following are the answers. PY Y 

(i) As in given case, Mr. Laurel, in requirement with law, he can inspect the i d so to ho1t 
soft copies of the same up to last three years. m nutes book an 

WJ& 
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(ii) As provision does not specify anyth. Th f ing on authorizin I . ere ore, Mr. Laurel cannot authorize his f . . g anyone e se to inspect the minutes book. 
rrend to inspect the minutes book on behalf of him. 

QJ&Stion 30 ~,~-~~-~-~-~-~-~--------·-

Pristine Limited, a listed public company d . 
However, 10 days have passed since 3lst ,Aeon ucted ,ts Annual General Meeting on 31st August 2020 

. Th ugust 2020 but it h t'II t f ·I d ' . 
Meeting. e Accountant of the compan h ' as s I no ' e report on Annual General 

required to file report on Annual Generar M=t~;;oached you to advise them whether Pristine Limited is 

Answer [RTP May 21, MTP 2 May'23] 

According to Section 121, every listed public co h 
including the confirmation to the effect that ~~:ny s a_ll prepare a report on each annual general meeting 

P
rovisions of the Act and the rules mad th d meeting was convened held and conducted as per the 

e ereun er. 

A copy of the report is to be fil d ·th th R · · conclusion of AGM along with thee wr . e egrstrar in Form No. MGT. 15 within thirty days of the 

G I M t
. ·th· 

30 
d prescribed fee. If the company does not file such report on Annual 

d f It

. ff. 
1

. bl f e cone usron o the Annual General Meeting then the company and enera ee rng wr rn ays of th I · f 
~ au in~ o_ rcers ~re ,~ e or prescribed penalties. 

Since, Prrstrne Ltd. rs a listed company hence it hast f·I f A I R · h h · ·th · 30 d f 31 t A , o 'e a copy o nnua eport wrt t e Registrar 
wr in ays rom s ugust , 2020. 

Question 31 
State with reason whether the following statement is correct or incorrect: 

(i) An annual general meeting can be held on a national holiday. 
(ii) A company should file its annual return within six months of the closing of the financial year 

[MTP April 21) 

Answer 
(i) An annual general meeting cannot be held on a national holiday. Under section 96 (2) of the Companies 

Act, 2013 every annual general meeting shall be called during business hours, that is, between 9 a.m. 

and 6 p.m. on any day that is not a National Holiday. 

A national holiday has been defined in the explanation to section 96 as a day declared as National 

Holiday by the Central Government. 

Thus, the statement 'An annual general meeting can be held on a national holiday' is incorrect . 

(ii) The statement is incorrect in terms of section 92 (4) of the Companies Act, 2013. 

Section 92 (4) states that every company shall file with the Registrar a copy of the annual return, 

within sixty days from the date on which the annual general meeting is held or where no annual 

general meeting is held in any year within sixty days from the date on which the annual general 

meeting should have been held together with the statement specifying the reasons for not holding 

the annual general meeting, with such fees or additional fees as may be prescribed. 

Question 32: 
ABC Limited is an unlisted company, having its registered office at Kolkata. The Annual General Meeting 

was held at Goa on 1st July 2021 at 3.00 PM and concluded at 8.00 PM. Consent of all the members to 

conduct AGM at Goa were received by 24th June 2021 by Email. 
(i) Examine the validity of the meeting as per the provisions of the Companies Act, 2013. 

(ii} State, the consequences if a resolution has passed in such meeting, without sufficient disclosure 

regarding interest of a director. [May 2022] 
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rol meeting shall be ~II ... "-nswer very annual gene not a National Hol,dciy "I I 
(,) Section 96(2) of the Companies Act, 2013, states that :n any d,r; that ':ther place w1th1n the,~ 

during business hours that Is between 9 a.m. and 6 p.mm. pony or at somde 
1
•

7

• 1
1 

' ' f the co te shall be held either at the registered office O pony IS s,tua · I 
town or vii loge 1n which the reg,stcred office of the com be held at any Pace in 111<1~ ,

1 
Provided that annual general meeting of an un I b all the members in I sted company may advance. 

consent 1s given 1n wr1t1ng or by electronic mode Y f II members to conduct 

d nsent o O 1ht 
d mpany an co t' ng was started Well w th In the g 1ven question, ABC L,m,ted ,s on unhste co 

2021
) Also, the mee 

1 
1 

,, 
AGM at Goa hos been received on odwnce (24th June,_ ~ valid 1y called. 
the prescribed time I.e. at 3.00 PM. Hence, the meeting wa b 

•al business 1s to e transacted . h t where any spec1 d t th (11) Section 102 of the Companies Act 2013 mentions t a t ' should be annexe 
O 

e not ct 
, I nat Statemen . st t· at the company's general meeting, then an 'Exp a ory f concern or intere , 

I
nanc1al Or 

·ty the nature o f colling such general meeting, which must spec, , . d the manager, i any. 
otherwise, if any, 1n respect of each item of every director an 

1 disclosure or insufficient discloSLtt Effect of non-disclosure: As per section 102( 4 ), if as a resu t nonh- director shall hold such benefit 

111 

1 

f t a director sue on exp onotory statement, any bene ,t accrues O the com any to the extent of the benef, 
trust for the company, and shall be liable to compensate P_ • ns of this section every o:....i. 

received by him. If any default is mo e m comp y,ng . n with enalty [Section 102(5)]. d . I . with the provIsI0 , w'""' 
director who is in default, shall be liable for such contraventio P 

Quution 33 

• • d h ·f h • - • v · d L. ·t d The company's Annual General Meet1nn istc 
A on 1s w, e 'B' as JOmt Demot Account on ron a 1m, e • ·, 

be held on 28.08.2022. In such a case, who will cost the vote on the Annual General Meeting? Give yo, 
answer as per the provisions of the Companies Act, 2013. 

Answer 

The voting in case of joint shareholders is done in ihe order of seniority, which is determined on the ba,, 
of ihe order , n which their names appear in ihe register of members/ shareholders. The joint- holders h,. S 
a right to instruct the company as to the order in which their names are to appear in the register. 

[RTP Nov 22, May24] 
f. 

As per Rule 21 of the Companies (Management and Administration) Rules , 2014, the Scrutinizers s!. , 
arrange for Polling papers and distribute them to the members and proxies present at the meeting: inc:a, 
of joint shareholders, the polling paper shall be given to the first named holder or in his absence to lie 
Joint holder attending the meeting as appearing in ihe chronological order in the folio. 

Thus, on the given case, 'A' or his wife 'B', whosoever names appears first in chronological order in lie register of members/ shareholders shall be entitled to vote. 

1 

Question 34 

Prabhos L1m,ted 1s a company having its shores listed on a recogn·s d t k 1-.l! b Th I G I M 
. 

1 
e s oc exchange The company 

5,000 mem ers. e Annua enero eet1ng of the company is t b h Id · ti, 
prov1s1ons of the Companies Act, 2013, advise the company th O ; e on 07-09-2022. As per ,I 
closing of remote e-vot,ng. ' e remo e e- voting period and the Inn• 

"-nswer [RTP Novi! 
Rule 20 of the Com onies Mono ement & Administration Rules 

201 

. 
Every company which hos listed its equity shores on 

O
re . d 4 rovides that: 

cogn1se st k h . ffJ less than one thousand members shall provide to its me~b f . _oc exc ange and cotnpany hav,ng d b d 
•

11 

ers acility t te ol resolutions propose to e cons, ered at a general meet,n b 
1 

° exercise their right to VO 

9 y e ectron1c tneans. 
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The fac1 1ty or remote e-voting shall remai 

h d d th d 
n open for not I h 

on t e ate prece ing e ate of the general meeting. ess t an three days and shall close at 5.00 p.m. 

In the question, Prabhas Limited has its sh 
1
• 

. h 'd . ares isted on re . d 

hence, ,t as to prov, e to ,ts members facil 'ty t . cogn,se stock exchange and has 5 000 members 

'd d t I 
1 0 exercise th · · h ' ' 

be cons1 ere a a genera meeting by elect eir r,g t to vote on resolutions proposed to 

. d . . t b h Id ron,c means Th 'f h 
Lim1te ,s going o e e on 7.9.2022, the facili . us, I t e Annual General Meeting of Prabhas 

at 5.00 p.m. on 6.9.2022. ty for remote e- voting shall open on 4.9.2022 and close 

Question 35 

With a view to transact some urgent busi R 
. L' . d ness, atna Rimpi and R t h th h . 

Constructions ,m,te are desirous of call' ' a nes , e t ree directors of Shilpkaar 

than 21 days' clear notice. The fourth di ingt a geN~el ral ~eeting of shareholders by giving shorter notice 

rec or 'esh ,s of th . . th h 

penalty provisions since there is contrave t · 'Th . e opinion at sue an action will attract 

n ion. e paid-up share ·t I f th • 

divided into 3 crores shares of~ 10 ea h K . . . cap, a O e company 1s ~ 30 crores 

2013 discuss the possibility of call' c · eepl ing in view the applicable provisions of the Companies Act 

' ing a genera meeting by giving shorter notice. ' 

Answer 
[MTP-1 May 23] 

Normally , general meetings are to be called b · · I 

101 (1) f th C . A Y giving at east 21 clear days' notice as required by section 

o e ompan,es ct, 2013. 

As an exception, first proviso to Section 101 (1) states th t I t · b II d f · · 

h t t' th th . . . a a genera mee 1ng may e ca e a ter giving 

s or ~r no ice an at s~ec,f,ed 1n sub-section (1) of section 101, if consent, in writing or by electronic 

mode ,s accorded thereto 1n the case of th I · c· h 
, any o er genera meeting 1.e. ot er than annual general meeting) 

by members of the company-
' 

(a) holding, if the company has a share capital, majority in number of members entitled to vote and who 

r~prese~t not less than ninety-five per cent of such part of the paid-up share capital of the company as 

gives a right to vote at the meeting; or 

(b) having, if the company has no share capital, not less than ninety-five per cent of the total voting power 

exercisable at that meeting. 

Second proviso to section 101 (1) clarifies that where any member of a company is entitled to vote only on 

some resolution or resolutions to be moved at a meeting and not on the others, those members shall be 

taken into account for the purposes of sub section (1) of section 101 in respect of the former resolution or 

resolutions and not in respect of the latter. 

In view of the above provisions, Shilpkaar Constructions Limited is permitted to call the requisite general 

meeting by giving a shorter notice. However, the members holding at least ninety-five per cent of the paid­

up share capital of the company which gives them a right to vote at the meeting must consent to the shorter 

notice. 

Thus, if the meeting is called after obtaining the consent from members holding at least ninety- five per 

cent of the paid-up share capital of the company, the meeting can be validly called at shorter notice. 

Question 36 
TST Limited has Equity Share Capital of 10000 shares @ ~10 each. The C~mpany has receive~ a requisition 

from Mr. A & Mr. B each holding 1500 equity shares to call an Extraordinary General Meeting to remove 

Managing Director of the company who has been foun~ to be involved in so~e malpractices. The company 

failed to call the said meeting. The requisitionists desires to c~II the meeting by ~hemselves '.o pass t~e 

I t . t th Manag,·ng Director Explain the validity of such resolution passed in the said 

reso u 10n o remove e · 

meeting referring the provisions of the Companies Act, 2013. [Nov 22] 
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Ans_wer 

. ·t ·onistS Companies (Managetne.nt ~ 
h R u1s1 ' f the h . -~ 

Valid, of Resolution ssed in the EGM called b t e _ e th Rule 17 ° se of company av,ng a ~ 

As per Section 100(2) of the Companies Act , 2013 , read wit_ n of ,n the ca •t,· on at \east 1/lOth of s 

d 
h u,s, ,o ' f qu1s1 , . iJQ-. 

A m1mstrat1on) Rules , 2014, the Board shall on t e req f ceipt o re h II coll for the meeting. 

capital , such number of members who hold, on the date O 
.r~t of voting , s 

O
f which the meeting is to ht 

pa,d-up capital of the company as on that date carries the ~;e consideration ~,ce of t he company. 

The requ,s,t,on made u/ss 2 shall set out the matters for h registered of 
called and shall be signed by the requisitionists and sent to t e 

d t o call a meet,nn 
. . . procee -~ On 

valid requ1srt1on, 
a 

The Board must , within 21 days of the date of receipt of a isition. 
day not later than 45 days from the date of receipt of such requ 

d t rd requisition in re.gar o arr-t matter 

If the Board does not within 21 days from the date of receipt of a va 'day not lat er than 
45 

days frotn ~ 
' 

tter on ° · T · st th 

proceed to call a meeting for the consideration of that ma d h Id by t he requ1s1 ,om s etnsel',t1 

date of receipt of such requisition, the meeting may be c~II~~ an[Su~-Section 4]. 
within a period of three months fr om the date of the requisit ion. 

. . . . hall call and hold the meeting in the S<r-t 

Sub-section 5 of Section 100 provides that the requ1s1t 1ontStS s I ·th II the requirements of the Act 

manner as called and held by the Board and such meeting shall comp Y w, a -
. d b th requisitionists in calling a meetit 

Sub-section 6 of Section 100 any reasonable expenses mcurre Y e 
q 

under sub-section (4) shall be re-imbursed to the requisitionists by the company. In the given case, meeting called by requisitionists to pass the resolution to remove the Manag_ing Direct(/' 

in the said meeting can be said to be valid as the requisition moved from M.r • A an~ Mr· B holding ~ .30,(XX) 

(each holding~ 15,000) equity share capital (1110th of 1,00,000) is in compliance w1
:~ the legal re~utretnei,; 

and will be binding on the company, its officers and members provided if all the cond1t1ons for a valid meet1rq 

are satisfied. 

Question 37 

\ 
I 

Upkaar Nidhi Ltd., was about to hold an AGM on 25th August, 2022 , for which the notice of AGM alol'9 wrth 

I td t bd 

\ 

re evan acumen s, as prescri e , was sent to all its members includinq the following:-
Sr. No. Particulars 

1 A member individually holding shares with face value of ~ 800 which amounted to 0.16% of 

the t otal paid-up share capital. 2 Two membe~s jointly holding shares with face value of ~ 1,600 which amounted to 0.32% of 

the total paid-up share capital. 3 Forty-two members each holding individually shares with f I f 

h Id' o 

ace va ue o ~ 600 which amounted 

t o o mg 0.12 '/o of the total paid-up share capital f h 
4 . . 

or eac such member 
All the remaining members holding individually mor th 1 o . 

.__ __ capital of the company. 
e an ·2 10 of the total paid- up snore In the AGM held on 25th August 2022 the m mb 

\ 

' ' e ers were . 

electron1e means. . 
not provided with the facility t o vote by 

In the context of aforesaid case-scenario pleas h , e answer wheth U 
t e notice of AGM along with relevant documents to II ·t er pkaar Nidhi Ltd w - d t send \ 

a , s members f • as require o as a oresaid, 
Answer 

· 
23\ 

In case of Nidh1 company: 

[RTP May 

Section 136 (1) of the Companies Act, 2013, shall a I . 
members who do not individually or joint ly hold h PP Y' subJect t o the tnod· . 

t 

more than one per cent , of the total paid-up shar: ar~s of m~re than one tho if ,cation that, in the case 
0 capital , whichever is I . usand rupees in face va\ueor 

Ill 
ess' ,t shall 1,e._. .. , . 
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with the provisions of the section if an intimati . 
district in which the Registered Office of the co~n is s~nt. by public notice in newspaper circulated in the 

and the financial statement with its enclosu pony '.s situated stating the date, time and venue of AGM 

and the financial statement with enclosures res c~~ be inspected at the registered office of the company 

is entitled to vote either in person or throu hare a ixed in the notice board of the company and a member 
9 proxy. 

Here, Upkaar Nidhi Ltd. was only required to s d h . 
members who individually or Jointly hold h e; sue notice of AGM and other relevant documents to 

t tal paid-up share capital whicheve . s I ares o mo~e than ~ 1,000 in face value or more than 1 %, of the 

;her relevant documents to only f II r I~ ess. Accordingly, Upkaar Nidhi Ltd. would have send notice and 

~ . . . 0 owing category of members:-

(1) T~do memhbers JOl~ttlyl holding shares with face value of ~ 1,600 which amounted to 0.32% of the total 

pat -ups are cap1 a 

(ii) All the remaining members holding individually more than 1.2% of the total paid -up share capital of the 

company. 

For the category of ~~mbers mentioned in Sr. no. 1 & 3, of the aforesaid table given in case scenario, it 

would have been sufficient compliance if an intimation for the AGM was sent in the newspaper as per the 

provisions, as aforesaid, and there was no need to send the notice of AGM along with relevant documents 

to such category of members personally. 

Question 38 

The paid-up share capital of Golden Shoes Limited is Rs. 25,00,000 divided into 2,50,000 equity shares of 

Rs. 10 each. Some of the shareholders holding 2,500 equity shares are residents of London for whom a 

foreign register of shareholders is opened thereat on November 1, 2022. Advise Golden Shoes Limited, 

within how much time after opening of 'foreign register', it is required to file with the Registrar of 

Companies, a notice of situation of the London office. 
[RTP Nov 2023] 

Answer 
Section 88 (4) of the Companies Act, 2013, permits a company to keep in any country outside India, a part 

of the register of members, called 'foreign register', containing the names and particulars of the 

members, debenture-holders, other security holders or beneficial owners residing outside India. 

Rule 7 of the Companies (Management and Administration) Rules, 2014 requires that the company shall, 

within 30 days from the date of the opening of any foreign register, file with the Registrar notice of the 

situation of the off ice along with the fee where such Register is kept. 

Accordingly, Golden Shoes Limited is required to file with the jurisdictional Registrar of Companies a 

notice of situation of the London office within 30 days from November 1, 2022 (i.e. the date on which the 

'foreign register' is opened) along with requisite fee. 

Question 39 
Prakash and some of his friends are members of Focus Limited, a company with a paid-up share capital of 

Rs. 1 crore. They all intend to propose a resolution at the forthcoming General Meeting of the company 

which is going to be held in CP, New Delhi i.e. the place where Registered Office of Focus Limited is 

situated. 
(i) Kindly provide guidance to Prakash and his friends on the requisite minimum paid-up share capital they 

should hold to initiate a members' resolution. 

(ii) What are the other requirements that Prakash and his friends need to keep in mind for moving a 

members' resolution. [RTP May 2024] 
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ny are grven a statutoi,,, 
A 

f compa b · r nswer bers o a ding to su -section (lJ 
(,) ln terms of section Ill of the Companies Act, 2013, the ""7 meetings. Accor shall be same as requ;,' 

right to propose resolutions for consideration at the gefner:ovlng resolu~rons under: e(! 
th b f lsitlon or ent rs a e num er o members required to make a requ Th requirem 

to requ1s1tion a general meeting as per section lOO (2). e h Id minimum 1110th of th 

b s who o . . f . e 
" ber of mem er a requis1tIon or moving a In case of a company having share capital , such num 

1
• 'ble to make d h . h II bee ,91 pa, -up s are capital that carries right of voting s a 

resolution at the general meeting." . -u share capital (i.e. Rs.lo lol,h 

Accordingly, Prakash and his friends must hold minimum . . d •n order to be e '9 a 1/10th of paid p I' ible for moving \ h f 
) f F us L1m1te 1 

1 

wort o share capital carrying right to vote o oc 
resolution at the general meeting. • h 

Ve a resolution at t e general . Ton to mo (ii) The other requirements as per section 111 for making a requisi I under: 

meeting which Prakash and his friends should keep m mi . natures o a e requrs, IonIsts . . nd are as f 11 th t · 
(a) Two or more copies of the requisition are require · d to contain srg 

i.e. Prakash and friends. h r istered office of Focus Limited is 
(b) The requisition must be deposited by them at CP where t e eg 

situated. . ·t eds to be deposited by them not ( ) I h f . . . • • t · of a resolution, 1 ne c n t e case o a requ1s1t1on requiring no ice 

less than six weeks before the meeting. . ited b them not less than two weeks 
(d) In case of any other resolution, the same Is to be depos Y 

before the meeting. . db Focus Limited in giving 
(e) A sum reasonably sufficient to meet the expenses t~ be mcu;;:kos~ and his friends along with 

effect to proposing the resolution shall also be deposited by 
the requisition 

Question 40 

Explain the following as per the provisions of the Companies Act, 2013: 
(i) Abridged Form of Annual Return 
(ii) Signing of Annual Return 

Answer 
(i) Abridged Form of Annual Return 

[M TP May'24 - 5 marks] 

In terms of Second Proviso to Section 92(1) of the Companies Act, 2013 , t he Central Government may 
prescribe abridged form of annual return for One Person Company, small company and such other class or 
classes of companies as may be prescribed. 

As per Rule 11 (1), OPC and small company shall file the annual return in Form No. MGT-7 A. 

(ii) Signing of Annual Return 

The annual return shall be signed by a director of the company and the company secretary: and in case, 
there is no company secretary, by a company secretary In practice. 

r n re lat, on to One Person Company, small company and private company (if such pri vote company is a start­
up), the annual return shall be signed by the company secretary, or where there is no company secretory, by the director of the company. 

Question 41 

L k J Ltd. is a company having paid up share capital of Rs 12.50 crores w'th t t I 

· h II d I o a nutnber of members being 3500. The board of directors ave ca e a general meeting (them t · ) 
h d f h . ee 1ng to be conducted on 

06 
05.2023 at 2.00 pm. Ont e ate o t e meeting the required quorum . . If 
· d · d h t k Was not present within ha an hour and hence was a Journe tot e nex wee on 13.05.2023 on sam d to 

e ay at satne venue. In reference Ill 
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the above scenario in light of the relevant provisions of the Companies Act,2013 elucidate upon the 

following queries of the company: 

(i) What will be the fate of the meeting in case two members, in person, were present at the adjourned 

meeting held on 13.05.2023? 

(ii ) In case on 06.05.2023 a total of 16 members were present but the chairman owing to the unruly 

behaviour of some members during the meeting had adjourned the same to 13.05.2023 and at the 

adjourned meeting only 3 members, in person, are present. What will be fate of such adjourned 

meeting? 

(iii) In case, where such meeting was called by the requisitionists under Section 100 of the Act and at 

such meeting the quorum was not present, what will be the fate of such meeting? 
[May 24 - 5 marks) 

Answer 
O,eck suggested answer if released. It was not released till the date this question was included here. 
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Question1 

9 

(a) Ravi Limited maintained its books of accounts under Sinale Entry System of Accounting. 1s iT permitted under the provisions of the Conpanies Act, 2013? (b) State the person responsible for complying with the provisions regarding maintenance of Books of Accounts of a Company. 

Answer 

(c) Whether a Company can keep books of Accounts in electronic mode accessible only outside India. 
[MTP March 21, Oct. 20, Nov 19, MTP Oct 20, RTP Nov22] 

OR 

Accounts of Companies 

Green Limited is a company dealing in trading of spices. It has maintained its books of accounts under Single Entry System of Accounting. The company has recently hireda new account. The new accountant, Mr. Dubey, is doubtful that the accounts can be maintained under Single Entry System. Advise the company whether if is allowed to do so? 

YOUR CA BUDDY 
-CA SHUBHAM SINGHAL 

0) According to Section 128(1) of the Companies Act, 2013, every company shall prepare "books of 
account" and other relevant books and papers and financial statement for every financial year. 
These books of accounts should qive a true and fair view of the state of the affairs of the company, 
including that of its branch office(s). 

(i) Persons responsible to maintain books 

These books must be kept on accrual basis and according to double entry system of accounting. 

Hence, maintenance of books of account under Singly Entry System of Accounting by Ravi Limited is 
not permitted. 

(a) Managing Director, 

[MTP March 21, MTP March 2022, RTP Sept 2024] 

As per Section 128 (6) of the Companies Act, 2013, the person responsible to take all reasonable steps 
to secure compliance by the company with the requirement of maintenance of books of accounts etc. 
shall be: 

(b) Whole-Time Director, in charge of finance 
(c) Chief Financial Officer 
(d) Any other person of company charged by Board with duty of complying with provisions of sec 128. 

(ii) A Company have the option of keeping such books of account or other relevant papers in electronic 
mode as per Rule 3 of the Companies (Accounts) Rules, 2014. According to such Rule, 

(a) such books of accounts or other relevant books or papers maintained in electronic mode shall 
remain accessible in India so as to be usable for subsequent reference. 

(6) There shall be a proper system for storage, retrieval, display or printout of the electronic records 
as the Audit Committee, if any, or the Board may deem appropriate and such records shall not be 
disposed of or rendered unusable, unless permitted by law. 

() The back-up of the books of account and other books and papers of the company maintained in 
electronic mode, including at a place outside India, if any, shall be kept in servers physicaly located 
in India on a daily basis. 

Accounts of Companies 

Hence, a company cannot keep books of Account in electronic mode accessible only outside India. 
9.1 
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Question 1A 
Adil is a student of CA Intermediate. His friend (who is also in CA Intermediate) has 

approached h 
explain to him the provisions of the Companies Act, 2013, on the following: 

of 

() 
(i) 

Answer 
) Inspection by Directors As per Section 128(3) of the Companies Act, 2013, any director can inspect the b0oks of accOunt 

and othe 
books and papers of the company during business hours. Such inspection may be done by any typeof direct 

- nominee, independent, promoter or whole time. 

Lnspection of books of account and other books and papers of the company. 
Period of preservation of books of accounts 

on aufhorisation by way of the resolution of Board of Directors. 

The proviso to sub-section 3 provides that a person can inspect the books of account of the: 

subsidiary,.on Assistance by officers and Employees 
inspection which the company may reasonably be expected to give. 

As per Section 128(4), where an inspection is made under sub-section (3), the officers and other enployes 
of the company shall give to the person making such inspection all assistance in connection with (i) Period for preservation of books 

Corporate Laws 8 

Question 2: 

According to section 128(5) of the Companies Act, 2013, the books of accounts, together with vouchers 
relevant to any entry in such books, are required to be preserved in good order by the company for a a period 

of not less than eight years immediately preceding the relevant financial Ln case of a company incorporated less than eiaht vears before the financial year, the books of accounts 

for the entire period preceding the financial year together with the vouchers shall be so preserved. 

IMTP April 20% 

As per proviso to sub-section 5, where an investigation has been ordered in respect of a company under 

Chapter XIV of the Act related to inspection, inguiry or investigation, the Central Government may direct 

that the books of account may be kept for such period longer than 8 years, as it may deem fit and give 

directions to that effect. 

year. 

Answer 

9.2 

The Income Tax Authorities in the current financial year 2019-20 observed, during the assessment 
proceedings, a need to re-open the accounts of Chetan Ltd. for the financial year 2008-09 and, therefore, 

filed an application before the National Company Law Tribunal (NCLT) to issue the order to Chetan Ltd. for 

re-opening of its accounts and recasting the financial statements for the financial year 2008-09. Examine 

the validity of the application filed by the Income Tax Authorities to NCLT. The Tribunal has ordered the re-opening of the accounts of MIT Ltd. The directors of the company hns 

approached you to explain to them the provisions of the Companies Act, 2013 in respect of the re- openino 

accounts on court's or Tribunal's order. 

[May'23, May 19, MTP Oct 20, MTP 2 May'23- 3 marks] 
OR 

As per section 130 of the Companies Act, 2013, a company shall not re-open its books of account and not 

recast its financial statements, unless an application in this regard is made by the Central Government l 

Income-tax authorities, the Securities and Exchange Board, any other statutory body or authority on ony 

person concerned and an order is made by a court of competent jurisdiction or the Tribunal to the off 

that: 

Accounts of Companies 

[MTP Oct 2018, May 24] 

telegram
 - cainter_buddies



Corporate Laws & Other Laws 

the relevant earlier accounts were prepared in a fraudulent manner; or 
reliability of financial | statements. 

() the affairs of the company were mismanaged during the relevant period, casting a doubt on the 

However, no order shall be made in respect of re-opening |of books of account relating to a period earlier 

than eigght financial years immediately preceding the current financial year. 
In the given instance, an application was filed for re-opening and re-casting of the financial statements 
of Chetan Ltd. for the financial year 2008-2009. 

Question 3 

Though application filed by the Income Tax Authorities to NCLT is valid, ,its recommendation for reopening 

and recasting of financial statements for the period earlier than eight financial years immediately 
preceding the Current financial year i.e. 2019-2020, is invalid. 

Answer 

The directors of Element Ltd. want to voluntary revise the Financial statements of the company. They 

have approached you to state to them the provisions of the Companies Act, 2013 regarding voluntary 

revision of financial statements. 

If it appears to the directors of a company that 

YOUR CA BUDDY 

(a) the financial statement of the company; or 

CA SHUBHAM SINGHAL 

/1) Preparation of revised financial statement or revised report on the approval of Tribunal: 

(b) the report of the Board, 
do not comply with the provisions of section 129 or section 134, they may prepare revised financial 

statement or a revised report in respect of any of the three preceding financial years after obtaining 

approval of the Tribunal on an application made by the company in Form NCLT-1 and a copy of the 

order passed by the Tribunal shall be filed with the Registrar 

Tribunal to serve the notice: Provided that the Tribunal shall give notice to the Central Government 

and the Income tax authorities and shall take into consideration the representations, if any, made 

by that Government or the authorities before passing any order under this section: 

[MTP March 18] 

Number of times of revision and recast: Provided further that such revised financial statement or 

report shall not be prepared or filed more than once in a financial year. 

Reason for revision to be disclosed: Provided also that the detailed reasons for revision of such 

financial statement or report shall also be disclosed in Board's report in the relevant financial year 

in which such revision is being made. 

(b) the making of any necessary consequential alternation. 

(2) Limits of revisions: Where copies of the previous financial statement or report have been sent out 

to members or delivered to the Registrar or laid before the company in general meeting, the revisions 

must be confined to 

(a) the correction in respect of which the previous financial statement or report do not comply with 

the provisions of section 129 or section 134; and 

(3) Framing of rules by the CG in relation to revised financial statement or director's report: 

The Central Government may make rules as to the application of the provisions of this Act in relation 

fo revised financial statement or a revised director's report and such rules may, in particular 

) make different provisions according to which the previous financial statement or report are 

financial statement or report; 

replaced or are supplemented by a document indicating the corrections to be made: 

I9 require the directors to take such steps as may be prescribed (6) make provisions with respect to the functions s of the company's auditor in relation to the revised 

ies 

9.3 

telegram
 - cainter_buddies



YOUR CA BUDDY 
CA SHUBHAM SINGHAL 

Question 4 
Explain the following in brief with reference to Companies Act 2013: National FinancialReporting Autho Answer 
National Financial Reporting Authority (NFRA) 
constitute the National Financial IReporting Authority (NFRA) to provide for natters relating to accourt 
According to section 132 of the Companies Act, 2013, the Central Government may, by 

notificatig and auditing standards under this Act. 

shall Notwithstanding anything contained in any other law for the time being in force, the NFRA 

as the case may be 

(a) make recommendations to the Central Government on the formulation and laying down of accoutirg and auditing policies and standards for adoption by companies or class of companies or their auditorg 
as may be prescribed 

(b) monitor and enforce the compliance with accounting standards and auditing standards in such 
manner 

Corporate Laws & 

matters as may be prescribed, and 

(c) oversee the quality of service of the professions associated with ensuring compliance with Such 
standards, and suggest measures required for improvement in quality of service and such other related (d) perform such other functions relating to clauses (a), (b) and (c) as may be prescribed. Question 5 

Nov 20, an 

Referring to the provisions of the Companies Act, 2013: 

Altar Limited has on its Board, four Directors viz. W. X. y and Z. In addition, the company has r. D as 
the Managing Director. The company also has a full time Company Secretary, Mr. Wise, on ifs rolls. The 
Tinancial statements of the company for the year ended 31st March, 2017 were authenticated by two of 

the directors, Mr. X and Y under their signatures. ) Examine the validity of the authentication of the Balance Sheet and Statement of Profit & Loss and 

the Board's Report. 

Answer 

(0) What would be your answer in case the company is a One Person Company (OPC) and has only one 
Director, who has authenticated the Balance Sheet and Statement of Profit & Loss and the Board's 
Report? 

In accordance with the provisions of the Companies Act, 2013, as contained under section 134 (1), the 

financial statements, including consolidated financial statement, if any, shall be approved by the Board of 
Directors before they are signed on behalf of the Board by at least: 

[RTP May 2018, MTP May 2020 - 6 marks] 
1) the chairperson of the company where he is authorised by the Board or by two Directors out of 

which one shall be managing director, if any, and 2) the Chief Executive Officer, the Chief Financial Officer and the company secretary of the company, 
wherever they are appointed, or 3) in the case of One Person Company, only by one director, for submission to the auditor for his report 
thereon 

The Board's report and annexures thereto shall be signed by its Chairperson of the company, if he is 
authorized by the Board and where he is not so authorized, shall be signed by at least two directors one 

of whom shall be a managing director. 

9.4 

0) In the qiven case, the Balance Sheet and Profit & Loss Account have been signed by Mr. X and AAn 
Y, the directors. In view of the provisions of Section 134 (1), the Managing Director Mr. D should be 

one of the two signatories. Since, the company has also employed a full time Secretary, he should 
also sign the Balance Sheet and Profit & LOss Account. Therefore, authentication done by two 
directors is not valid. 

Accounts of Companies 
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OPC, the financial statements should be signed authentication is in order () In case of 

Question 6 

said statement. 

The Companies Act, 2013 has prescribed an additional duty on the Board of Directors to include in the 
Board's Report a "Directors Responsibility Statement'. Explain briefly the details to be furnished in the 

Answer 
Section 134(3\¢) of the Companies Act, 2013 provides that there shall be attached to statements laid 
before a company in general meeting, a report by its Board of Directors, which shall include a number of 

statements as prescribed in the sub section including Directors' Responsibility Statement. 

YOUR CA BUDDY 
-CA SHUBHAM SINGHAL 

by one director and hence, the 

(MTP Aug 2018, May 18, MTP Nov 22, MTP-2 Nov23, MTP May 24]- 6 marks 

Further section 134(5) states that the Directors Responsibility Statement shall state that: 
i In the preparation of the annual accounts, the applicable accounting standards had been followed along 

with proper explanation relating to material departures 
ii the directors had selected such accounting policies and applied them consístently and made judgments 

and estimates that are reasonable and prudent so as to give a true and fair view of the state of af fairs 
of the company at the end of the financial year and of the profit or loss of the company for that 
period; 

i the directors had taken proper and sufficient care for the maintenance of adequate accounting 
records in accordance with the provisions of this Act for safeguardirng the assets of the company and 
for preventing and detecting fraud and other irregularities; 

iy that the directors had prepared the annual accounts on a going concern basis; and 

Question7 

V. the directors, in the case of a listed company, had laid down internal financial controls to be followed 
by the company and that such internal financial controls are adequate and were operating effectively: 
and 

vi. the directors had devised proper systems to ensure compliance with the provisions of all applicable 
laws and that such systems were adequate and operating effectively. 

Mr. Prateek has also provided to you the following more information: 

Yellow limited has prepared its financial statements for the year 2018-19. Mr. Prateek, the Managing 

director the company is declining to sign these financial statements on the grounds that it is only the duty 

of the Board of the directors to sign the financial statements as approved by the Board and he is not 

liable to sign the same. Now, Mr. Prateek has approached you advise him regarding his responsibility for 

signing the financial statement. Advise Mr. Prateek regarding his responsibility for signing the financial 

statements as per the provisions of the Companies Act, 2013. 

Answer 

1. The Board as a policy does not authorise the chairperson of the company to sign the financial 

statements 

2. The company has appointed Ms. Sunanina as its Company Secretary 

Accounts of Companies 

[RTP Nov 19] 

According to section 134(1) of the Companies Act, 2013, the financial statement, including consolidated 

financial statement, if any, shall be approved by the Board of Directors before they are signed on behalf 

of the Board by the chairperson of the company where he is authorised by the Board or by two directors 

out of which one shall be managing director, if any, and the Chief Executive Officer, the Chief Financial 

Officer and the company secretary of the company, wherever they are appointed, or in the case of One 

Person Comparny, only by one director, for submission to the auditor for his report thereon. 

As per the facts of the question, the Board has not authorised the chairperson of the company to sion 

the financial statements, Hence, the financial statement shall be signed by two directors out of which one 

Shall be manag ing director [i.e. Mr. Prateek]. 
9.5 
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Author's Note -
In the conclusion, you can also mention that in addition to these 2 directors, the CEO, CFO 

and CS, if 
any, in the company will also sign such financial statements. 

Question 8 

accordance with the provisions of the Companies Act, 2013? 

The Board of Directors of Vishwakarma Electronics Limited consists of Mr. Ghanshyam (Director), M 
Hyder (Director) and Mr. Indersen (Managing Director). The company has also employed a full tim and Mr. Hyder. Examine whether the authentication of financial statements of the company Was 

Secretary. The Profit and Loss Account and Balance Sheet of the company were signed by Mr. 

Ghanshyor 
Answer 
According to section 134(1) of the Companies Act, 2013, the financial statement, including consolidate 
financial statement, if any, shall be approved by the Board of Directors before they are signed on beha 
oT The Board by the chairperson of the company where he is authorised by the Board or by two director 
out of which one shall be managing director, if any, and the Chief Executive Officer, the Chief Financic 
Officer and the company secretary of the company, wherever they are appointed, or in the case of On 

Person Company, only by one director, for submission to the auditor for his report thereon. In the instant case, the Balance Sheet and Profit and Loss Account have been signed by Mr. Ghanshya 
and Mr. Hyder, the directors. In view of Section 134(1) of the Companies Act, 2013, Mr. Indersen, the 

Managing Director should be one of the two signing directors. Since, the company has also employed a full- time Secretary, he should also sign the Balance Sheet and 

Profit and Loss Account. 

Question 9 
Repeated question. Hence, merged with other question 

Hence, the financial statement is not properly authenticated as per the provision of this Act 
Question 10 

(i) 

Tirupati Limited, a listed company has made the following profits, the profits reflect eligible profits under 

the relevant section of the Companies Act, 2013 

Answer 

Financial year 
2012-13 
2013-14 
2014-15 

9.6 

2015-16 
2016-17 

Corporate Laws & 
Other 

Amount (Rs. In crores) 20 

40 

[RTP May 2020, Jan 21 

30 
70 

() Calculate the amount that the company has to spend towards CSR for the financial year 2017-18 

50 

As per the given facts, following are the answers in the qiven situations: 

Section 135 read with Companies (Corporate Social Responsibility Policy) Rules, 2014 of the Companies 

Act, 2013 deals with the proisions related to the Corporate Social Responsibility. 
[RTP May 2018] 

Amount that Company has to spend towards CSR: According to section 135 of the Companies Act 

2013, the Board of every company shall ensure that the company spends, in every financial year, at 

least two per cent of the average net profits of the company made during the three immediately 

(i) State the composition of the CSR committee unlisted company and a private company. 
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preceding financial years, in pursuance of its CSR Policy. Accordingly, net profits of Tirupati Ltd. for three immediately preceding financial years is 150 crores (30+70+50) and 2% of the average net profits of the company made during these three immediately preceding financial years will constTiTUTe T crore, can be spent towards CSR in financial year 2017-2018. 
() Composition of CSR Committee: The CSR Committee shall be consisting of 3 or more directors, ouT of which at least one director shall be an independent director. 

Question 11 

(a) an unlisted public company or a private company covered under section 135(1) which is not required to appoint an independent director, shall have its CSR Committee without such director; (b) a private company having only two directors on its Board shall constitute its CSR Committee with two such directors; 

Rera Ltd., a company incorporated under the Companies Act, 2013 having turnover of Rs. 100 crore, net profit Rs. 3 crore, accumulated loss of Rs. 50 crore and securities premium Rs. 300 crore as per the audited accounts of the company for the Financial Year 2016 -17. 
The CFO of the company informed the directors of the company that the Corporate Social Responsibility (CSR) committee is required to be constituted as per the Companies Act, 2013. The directors seek your 
advice as a professional regarding the criteria required to constitute CSR committee and whether it is 
applicable to Rera Ltd. or not. 

Answer: 

YOUR CA BUDDY 

[May 18] 

According to Section 135 of the Companies Act, 2013 read with the Companies (Corporate Social 
Responsibility) Rules, 2014, every company including its holding or subsidiary, and a foreign company 
defined under section 2(42) of the Companies Act, 2013, having its branch office or project office in 
India, having -
(1) net worth of rupees 500 crore or more, or 

-CA SHUBHAM SINGHAL 

(2) turnover of rupees 1O00 crore or more or 
(3) a net profit of rupees5 crore or more 
during any financial year shall constitute a Corporate Social Responsibility Committee of the Board. 

In the present case, 

"Net worth" [Section 2(57)] means the aggregate value of the paid-up share capital and all reserves 
created out of the profits and securities premium account, after deducting the aggregate value of the 
accumulated losses, deferred expenditure and miscellaneous expenditure not written off, as per the 
audited balance sheet, but does not include reserves created out of revaluation of assets, write-back of 
depreciation and amalgamation. 

- turnover of Rera Ltd. is Rs. 100 crore, 
- net profit of Rs. 3 crore and 
- net worth of Rs. 253 crore (Net profit + securities premium - accumulated loss= 3 +300 - 50 = 253 crore). 

Hence, RERA Ltd. is not fulfilling any criteria prescribed for constitution of CSR committee. So, it is not 

obligatory for Rera Ltd. to constitute CSR Committee. 

Note 1: It can also by presumed that net profit of the current year has already been considered while 

calculating accumulated losses. 

Accounts of Companies 

Note 2: Since paid-up share capital value is not given in the question, it has been presumed that 

accumulated losses as stated in the question is given after taking into consideration the paid-up share 

capital, i.e. net of accumulated losses less paid-up share capital 

9.7 
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Question 12 
Mary Ltd is a listed company having turnover of Rs. 1200 crores during the financial year 2016-17 The CSk committee of the Board fornulated and recommended a CSR project which was approved by the Board : 

The company finalised the project under its CSR initiatives which require funds 5 of average net profit of 

2) 

the Company for last three financial years. Will such excess expense be counted in subsequent finane: years as a part of CSR expenditure? Advise the company. 
[RTP Nov 20181 Answer 

In terms of Section 135(5) of the Companies Act, 2013, the Board of every company to which section 135 
iS applicable, shall ensure that the company spends, in every Financial year at least 2 per cent of average 
net profits of the company made during the 3 immediately preceding financial years, in pursuance of its 
CSR policy. 
As per Rule 4: CSR Expenditure: Where a company spends an amount in excess of requirement provided under sub-section (5) of section 

135, such excess amount may be set off against the requirement to spend under sub-section (5) of section 
135 up to immediate succeeding three financial years subject to the conditions that -
) the excess amount available for set off shall not include the surplus arising out of the CSR activities, 

if any, in pursuance of sub-rule (2) of this rule. (i) the Board of the company shall pass a resolution to that effect. 

Question 13 

Hence, such excess expense can be set off in immediately succeeding 3 financial years sub ject to above 

conditions. 

Corporate Laws & ,other la 

Explain the following in brief with reference to Companies Act 2013: Corporate Social Responsibility (CSR) 

Committee 
Answer 
Corporate Social Responsibility (CSR) Committee: According to section 135(1) of the Companies Act, 2013, 

every company having: 
1) net worth of rupees 500 crore or more, or turnover of rupees 1000 crore or more or 
3) a net profit of rupees 5 crore or more during the immediately preceding financial year shall constitute a Corporate Social Responsibility 

Committee of the Board consisting of three or more directors, out of which at least one director shall be 

an independent director. 

Duties of CSR Committee [Section 135(3)1: 

[Nov 2020] 

Provided that wherea company is not required to appoint an independent director under sub-section (4) of 

section 149, it shall have in its Corporate Social Responsibility Committee two or more directors.n 
The CSR Committee shall (a) formulate and recommend to the Board, a CSR Policy which shall indicate the activities to ho 

undertaken by the company in areas or subject, specified in Schedule VII; 

(b) recommend the amount of expenditure to be incurred on the activities referred to in clause (a): and 

(c) monitor the CSR Policy of the company from time to time. 
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Question 14 

The balances extracted from the financial statement of ABC Limited are as below: Sr. Particulars 

1, 

2 

3 

No. 

Answer 

half of the financial year 2020-21. 

Net Worth 

Turnover 

Net Profit 

Answer 

Question 15 

Balances as on 31-03-2020 as per Audited Financial Statement (Rs. in Cr) 

) 
(1) 

Explaining the provisions of the Companies Act, 2013, you are requested to examine whether ABC Limited 
is required to constitute 'Corporate Social Responsibility Committee (CSR Committee) during the second 

Filing of financial statements in XBRL Mode 

(ii) 
(iv) 

100 
500 

1 

According to section 135(1) oft the Companies Act, 2013. every company having net worth of rupees five buundred crore or more, or Turnover of rupees one thousand crore or more or a net profit of rupees TIVe crore or more during The immediately preceding financial year shall constitute a Corporate SoCial Desponsibility Committee of Board consisting of three or more directors. out of which at least one director shall be an independent director. 

YOUR CN BUDDY 

In the given question, the company does not fulfil any of the qiven criteria (net worth/turnover/ net profit) for the immediately preceding financial year ( ie., 1.4.2019 to 31.3.2020). 
Hence, ABC Limited is not required to constitute Corporate Social Responsibility Committee for The financial year 2020-21. 

CA SHUBHAM SINGHAL 

Balances as on 30-09-2020 

(Provisional Rs. in crore) 

A Housing Finance Ltd. is a housing finance company having a paid up Share Capital of Rs. 11 crores anda turnover of Rs. 145 crores during the Financial Year 2017-18. Explain with reference to the relevant 
Drovisions and rules, whether it is necessary for A Housing Finance Ltd. to file its financial statements in 
XBRL mode 

100 

1000 

Question 16 

5 

companies having turnover of one hundred crore rupees or above 

earie n [July 2021, MTP May 24 -3 marks] 

As per Rule 3 of the Companies (Filing of Documents and forms in Extensible Business Reporting Language) 
Rules, 2015, the following class of companies shall file their financial statements and other documents under 
section 137 of the Act with the Registrar in e-form A0C-4 XBRL as per Annexure-I of this Rule: 

Accounts of Companies 

companies listed with stock exchanges in India and their Indian subsidiariesu sotibuo 
companies having paid up capital of five crore rupees or above 

o nozvorc Snt ot oa[Nov 18] 

all companies which were hitherto covered under the Companies (Filing of documents and Forms in 
Extensible Business Reporting Language) Rules, 2011.l0sohthotmoat e 

Provided that the companies in Banking, insurance, and Non-Banking Financial companies are exempted from 
XBRL filing. 
Hence, A housina Finance Ltd. being a housing finance company is exempted from filing its financial 
statement in XBRL mode under Rule 3 of the Companies (Filing of Documents and forms in Extensible 
Business Reporting Language) Rules, 2015 

The Government of India is holding 51% of the paid-up equity share capital of Sun Ltd. The Audited financial 
statements of Sun Ltd. for the financial year 2017-18 were placed at its annual general meeting held on 
31st August, 2018. However, pending the comments of the Comptroller and Auditor General of India (CAG) 

9.9 
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YOUR CA BUDDY 
CA SHUBHAM SINGHAL on the said accounts the meeting was adjourned without adoption of the accounts. On receipt ot C  

the accounts were adopted. Thereafter, Sun Ltd. filed its financial statements relevant to the finan 
comments on the accounts, the adjourned annual general meeting was held on 15th October 2018 Where 

year 2017-18 with the Registrar of Companies on 12th November, 2018. EXamine, wiTh referenes 
applicable provisions of the Companies Act, 2013, whether Sun Ltd. has complied with the stotut 

requirement regarding filing of accounts with the Registrar? 
Answer 

not adopted at annual general meeting or adjourned annual general meeting, such unadopted 

financa 
According to first proviso to section 137(1) of the Companies Act, 2013, where the financial sstatemets co: 

statements along with the required documents shall be filed with the Registrar within thirty days of the 

that purpose. 
financial statements are filed with him after their adoption in the adjourned annual general meeting to 
date of annual qeneral meeting and the Registrar shall take them in his records as provisional 

with such fees or such additional fees as may be prescribed. 

According to second proviso to section 137(1) of the Companies Act, 2013, financial statements s adoptedi the adjourned AGM shall be filed with the Registrar within thirty days of the date of such adjourned Ag 

In the instant case, the accounts of Sun Ltd. were adopted at the adjourned AGM held on 15th October 2018 and filing of financial statements with Registrar was done on 12th November, 2018 i.e. within: 30 days 

Corporate Laws & 

other 

of the date of adjourned AGM. However Sun Ltd. has not filed its unadopted financial statements within 
30 days of the date of the Annual General Meeting held on 31 August, 2023. 

Question 17 

Hence, Sun Ltd. has not complied with the statutory requirement regarding filing of unadopted accounts with the Registrar, but has certainly complied with the provisions by filing of adopted accounts within the due date with the Registrar. 

[May 19, Nov 22, RTP Mo 

Natraj Limited is an unlisted Public company having paid up share capital of Rs. 80 crores during the preceding financial year 2016-17. The turnover of the company was Rs. 110 crores for the same period Referring to the provisions of the Companies Act, 2013, discuss the answer to the following: () Is it mandatory for the above company to appoint an internal auditor for the financial year 2017-18? (ii) What are the qualifications of the Internal Auditor? 

Answer 

[MTP March 18] 
The Companies Act, 2013, prescribes certain classes of unlisted public companies to appoint internal auditor. Enumerate such unlisted public companies that are required to appoint internal auditor. [MTP Nov 22, MTP-1 Nov23 -4 marks (i) Class of companies required to appoint Internal Auditor: 

OR 

1. Every listed company: 

Section 138 of the Companies Act, 2013 and the Companies (Accounts) Rules. 2014 prescribes the class of companies required to appoint Internal Auditor. 

2. Every unlisted public company having -

internal auditors which may be either an individual or a partnership firm or a body corporate, namely 

According to it, following class of companies shall be required to appoint an internal auditor or a firn of 

9.10 

(a) Paid up share capital of 50 crore rupees or more during the preceding financial year; or 
(b) Turnover of 200 crore rupees or more during the preceding financial year; or 
(c) Outstanding loans or borrowings from banks or public financial institutions exceeding 100 crore (d) Outstanding deposits of 25 crore rupees or more at any point of time during the precediy 

rupees or more at any point of time during the preceding financial year, or 
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financial year; and 
3. Every private company having 

() Turnover of 200 crore rupees or more during the preceding financial year; or (b) Outstanding loans or borrowings from banks or public financial institutions exceeding 100 crore rupees or more at any point of time during the preceding financial year. 

financial year 2017-18. 

As per the facts given in the question, Natraj Limited is an unlisted public company with the paid up share 
capital of Rs. 80 cores during the preceding financial year with the turnover of Rs. 110 crores. Since, Natraj 
Limited fulfills one of the criteria with paid up share capital of more than 50 crore rupees during the 
preceding financial year, it is mandatory for the Natraj Limited to appoint an internal auditor for the 

Part () Qualifications of Internal Auditor 
(a) Internal Auditor shall either be a chartered accountant or a cost accountant or such ofher 

professional as may be decided by the Board to conduct internal qudit of the functions and activities 
of the company. 

(b) The internal auditor may or may not be an employee of the company. 

YOUR A BUDDY 

Question 18 

Answer 

-CA SHUBHAM SINGHAL 

Here, the term "Chartered AccOuntant" or "Cost Accountant" shall mean a "Chartered Accountant 
or a "Cost Accountant", as the case may be, whether engaged in practice or not. 

PQR Private Limited operates as a manufacturing company, generating a turnover of Rs. 150 crore and holds 
an outstanding loan of Rs. 75 crore from a public financial institution solely in the previous financial year 
(with a total loan availed of Rs. 110 crore, but Rs. 35 crore were repaid during the same year). The company's 
Board has de legated the authority to Chief Executive Officer (CEO) to designate an internal auditor to 
conduct internal audit. However, the CEO believes that the compary is not legally obligated to have an 
internal auditor. Analyse the accuracy of the CEO 's perspective by referring to the provisions outlined in 
the Companies Act, 2013. What would be your response if the Board of Directors wanted to appoint the Mr. 
Nagendra (an ex- employee who is a qualified Chartered Accountant) as an internal auditor? 

(9) turnover of 200 crore rupees or more during the preceding financial year; or 

According to the provisions of section 138 of the Companies Act, 2013, read with Rule 13 of the 
Companies (Accounts) Rules, 2014, every private company having: 

[RTP May'24, RTP Nov 2021] 

(b) outstanding loans or borrowings from banks or public financial institutions exceeding 100 crore rupees 
or more at any point of time during the preceding financial year. 

The internal auditor may or may not be an employee of the company. 

shall be required to appoint an internal auditor which may be either an individual ora partnership firm or a 
body corporate. 

Internal Auditor shall either be a Chartered Accountant or a Cost Accountant, or such other professional 
as may be decided by the Board to conduct internal audit of the functions and activities of the company. 

Accounts of Companies 

Thus, PQR Private Limited is required to appoint an internal auditor as the outstanding loans from public 
financial institutions during the year have exceeded 100 crores (irrespective of the fact that the 
outstanding loan during the year is 75 crore rupees). Hence, the advice of CEO is not correct. 

Internal Auditor may be any professional as decided by the Board and may be even an employee of the 
company. Hence, the Board of Directors may appoint Mr. Nagendra, an ex- employee who is a qualified 
Chartered Accountant, as an internal auditor. 

9.11 
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Question 19 
XLtd. is a listed company having a paid-up Share capital of Rs, 25 crore as at 31st March, 2019 and turno0Ve of Rs. 100 crore during the financial year 2018-19. The Company Secretary has advised the 

Boord o 
and turnover are less than the threshold limit prescribed under the Companies Act, 2013. Do you agree with 

Directors that X Ltd. is not required to appoint 'Internal Auditor' as the company's paid up share copita the advice of the Company Secretary? Explain your view referring to the provisions of the Companies Ac 2013 

Answer 

(1) every listed company: 

(Accounts) Rules, 2014, the following cllass of companies shall be required to appoint an internal 
auditor 

According to the provisions of Section 138 of the Companies Act, 2013, read with Rule 13 of the 

Conpanies which may be either an individual or a a partnership firm or a body corporate, namely: 
(2) every unlisted public company having n paid up share capital of 50 crore rupees or more during the preceding financial year; or 

Corporate Laws & 
Other 

(° Türnover of 200 crore rupees or more during the preceding financial yeari (C) outstanding loans or borrowings from banks or financial institutions exceeding 100 crorerupees or more at any point of time during the preceding financial year; or 

[Jan 2021, MTP Moa24 

(D) outstanding deposits of 25 crore rupees or more at any point of time during the preceding financial year. 
Besides, some private companies are also required to appoint an internal auditor which may be either nn individual or a partnership firm or a body corporate. 

Hence, the advice of the Company Secretary is not correct. 

Answer 

Thus, X limited (which is a listed company) is required to appoint an internal auditor, irrespective of is 
paid-up share capital or turnover (as the limit of paid- up share capital or turnover is applicable for unlisted 
public company). 

Question 20 

9.12 

Dhiman Limited, is a company incorporated in India. Dhiman Limited is a leading manufacturer of sports 
shoes. It has many subsidiaries, one of them being Best Shoes Limited which is based in Morocco. Dhiman 
Limited is in the process of finalization of the consolidated financial statements of the company for the 
year ended 31 March 2022. The accounts section of Dhiman Limited has requested the management of Best 
Shoes Limited to provide its standalone financial statements to Dhiman Limited. The subsidiary company 
prepares its financial statements in the local language of the country and the same is provided to the Indiat 
parent company. Further, audit of financial statement is not required by the Best Shoes Limited under the 
Moroccan laws. Advise, how would Dhiman Limited deal with the consolidation of such financial statements. 
financial statements to be filed with the Registrar, attach the accounts of its subsidiary or subsidiaries 

According to fourth proviso to section 137(1) of the Companies Act, 2013, a company shall, along with its which have been incorporated outside India and which have not established their place of business in India 

(RTP Nov 2] 

Provided also that in the case of a subsidiary which has been incorporated outside India (herein referred 

to as "foreign subsidiary"), which is not required to get its financial statement audited under any law of the 
country of its incorporation and which does not get such financial statement audited, the requirements ot 

the fourth proviso shall be met if the e holding Indian company files such unaudited financial statement along 

with a declaration to this effect and where such financial statement is in a language other than Englist 

along with a translated copy of the financial statement in English. 
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It has also been clarified vide General Circular no. 11/2015 dated 21 July 2015 that in case of foreign 
company which is noT required to get its accounts audited as per the legal requirements prevalentin tne 
country of its incorporation and which does not get such accounts audited, the holding or parent Indian 
company may place or file such unaudited accounts to comply with requirements of section 136(1)) and 157) 
as applicable. These, however, would need to be translated in English, if the original accounts are not in 
English. Further, the format of accounts of foreign subsidiaries should be, as far as possible, in accordance 

with requirements under the Companies Act, 2013. In case this is not possible, a statement indicating the 
reasons for deviation may be placed/ filed along with such accounts. 
Hence, Dhiman Limited. would have to qet the standalone financial statements of Best Shoes Limited 
translated in English language and also get those aligned as per the its accounting policies for the purpose 
of consolidation. 

Further Dhiman Limited would need to file such unaudited financial statement of Best Shoes Limited along 
with a declaration to this effect along with a translated copy of the financial statement in English, 

Question 21 

Further the format of accounts of Moroccan subsidiary company should be, as far as possible, in accordance 
with requirements under the Companies Act, 2013, In case this is not possible, a statement indicating the 
reasons for deviation may be placed/ filed along with such accounts. 

Answer 

XYZ Ltd. received a communication from Central Government for preparation of periodical financial results 

and complete audit or limited review of such periodical financial results. The Board of Directors have raised 

an objection on the ground that as it is an unlisted company, periodical financial results need not to be 
prepared. Examine, referring the provisions of the Companies Act, 2013, in this regard. 

Periodical Financial Results [Section 129A of the Companies Act, 2013] 

YOUR OA BUDDY 
-CA SHUBHAM SINGHAL 

The Central Government may, require such class or classes of unlisted companies, as may be prescribed 

(a) to prepare the financial results of the company on periodical basis and in prescribed form 

(b) to obtain approval of the Board of Directors and complete audit or limited review of such periodical 

financial results in the prescribed manner; and 

Question 22 

(c) file a copy with the Registrar within a period of thirty days of completion of the relevant period with 

such fees as may be prescribed. 

Repeated question. Hence, merged with other question 

Therefore, the objection of the Board of Directors on the ground that as XYZ Ltd. is an unlisted company, 

periodical financial results need not be prepared, is not correct. Section 129A clearly specifies that even 

unlisted company has to prepare Periodical Financial Results. 

Question 23: 

[May 2022, RTP May'23, MTP May'24] 

Explain the following as per the provisions of the Companies Act, 2013: 

) Who shall sign Board's Report? 
(0) Filing of financial statements with the Registrar when A GM is not held. 

Answer 

) Signing of Board's Report [Section 134(6)1: 

Accounts of Companies 

[MTP-1 May 23] 

The Board's report and any annexures thereto under section 134(3) shall be signed by its chairperson 

of the company if he is authorised by the Board and where he is not so authorised, shall be sianed bv 

at least two directors, one of whom shall be a managing director, or by director where there is one 

director. 

9.13 
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Question 24 

documents required to be attached, duly signed along with the statement of facts and 

reasons for nes holding the AGM shall be filed with the Registrar within 30 days of the last date before 

which th 

Where the AGM of a company Tor any year has not been held, the financial statements 
along with th 

AGM should have been held and in such manner, with such fees or additional fees as may be prescribed 
financial statement are as given below: 

Red Limited (the Company) was incorporated on O1.04.2020. The balances extracted from 
its audited Financial Year (FY) Net Profit before tax 

1 

2020-21 
2021-22 

Act, 2013. 

Answer 

2. 

The Company proposes to allocate the minimum required amount for CSR Activities to be undertaken durit 
FY 2022-23 if it is mandatory. You are requested to advice the Company in this regard and compute the minimum amount to be allocated, if so required, taking into account the relevant provisions of the Componieg 

Responsibility Committee of the Board. 

�5.00 crore 
{7.00 crore 

Corporate Laws & ( other 

According to section 135(1) of the Companies Act, 2013, every company having net worth of rupees five 
hundred crore or more, or turnover of rupees one thousand crore or more ora net profit of rupees five crore or more during the immediately preceding financial year shall constitute a Corporate Social 

Net Profit after tax (Lgnore Income Tax computation K3.75 crore 

Further, according to section 135(5), the Board of every company referred to in sub-section (1), shall ensIre That the company spends, in every financial year, at least two per cent of the average net profits of the company made during the three immediately preceding financial years or where the company has not completed the period of three financial years since its incorporation, during such immediately precedia financial years, in pursuance of its Corporate Social Responsibility Policy. Here, the "Net Profit" shall not include such sums as may be prescribed, and shall be calculated i accordance with the provisions of section 198. In the instant case, 

5.25 crore 

answer according ly. 

Question 25 

[RTP May 23, MTP May'241 

Net Profit before tax of Red Limited for the Y 2021-22 is 7 crore, hence, Red Linited is required 
to constitute a CSR committee during Fy 2022-23 as the Net profit before tax for the Fy exceedst 
5 crore. 

Minimum contribution towards CSR will be: 2% of average net profits since incorporation (Red Limited 
was incorporated on 1.04.2020.) 

Average Net Profit since incorporation: (< 5 crore +R7 crore)/2 =6 crore Minimum contribution towards CSR will be: 2% of * 6 crore = 0.12 crore or 12 Lacs Author's Note - ICAI forgot to mention that where CSR expense is <Rs. 50 lakhs. CSR committee is not 

30 crore equity shares of 10/- each. 

9.14 

required. If this question is asked in exam, students are advised to mention the Rs. 50 lakhs point and 

The aggregate value of the paid-up share capital of ABC Security Services, was 200 crores divided into 
20 crore equity shares of 10/- each at the end of the Financial Year 2021-22 having its registered office 
at Mumbai. This company had been registered with an authorized share capital of 300 crore divided into 
The extract of Balance Sheet of the company as on 31 March, 2022 showed the following figures: 
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Authorised Share Capital 
Issued, Subscribes and Paid-up Share Capital 
Free Reserves Created out of profits 
Securities Premium Account 
Profit & Loss Account (Cr.) 

Particulars 

Reserves out of Revaluation of assets 
Misc. Expenditure not written off 

Rohit and Bhavna 
Venkatesh, Isha, Mohit and Muskaan 

YOUR OA BUDDY 
-CA SHUBHAM SINGHAL 

Managing Director 

Answer: 

Rs. (Crores) 

The Board of Directors of the company constituted of the following persons as its directors: 

Mohan Singh 
Independent Directors 
Directors 

300 
200 

Turnover of the company during the Financial Year 2021-22 was Rs. 800 crore and the net profit 

calculated in accordance with section 198 of the Companies Act, 2013 with other adjustments as per CSR 
Rules was 4 crore only. 

200 

Praveen, Company Secretary of the company advised that the company attracts the provisions of section 

135 of the Companies Act, 2013 and all the fornalities have to be complied with accordingly. 
Thereafter, on 30th April, 2022 a CSR committee was formed to comply with the provisions of Corporate 

Social Responsibility. 

Accounts of Companies 

80 

50 
25 
10 

On the basis of above facts and by applying applicable provisions of Companies Act, 2013, answer the 

following: 
(0 Is the contention of Praveen, Company Secretary of the company that the company attracts the 

provisions of section 135 of the Companies Act, 2013 and is required to form a CSR committee is 

correct? Support your answer with the applicable provision and the required calculation. 

(i) It was decided that Mohan Singh, Venkatesh, Isha and Bhavna will be the members of CSR committee. 

Is this decision correct in the light of provisions of the Act and Companies (Corporate Social 

Responsibility Policy) Rules, 2014? [May 2023, Nov 23] 

() Correctness of the contention and required calculations: According to section 135(1) of the Companies 

Act, 2013, every company having net worth of rupees five hundred crore or more, or turnover of rupees 

one thousand crore or more or a net profit of rupees five crore or more during the immediately 

preceding financial year shall constitute a Corporate Social Responsibility Committee (CSR) of the 

Board consisting of three or more directors, out of which at least one director shall be an independent 

director. 

Net worth meaning and calculation: As per the requirement, "Net worth" in the light of the provided 

particulars calculated as Rs. 520 crore [aggregate value of the paid-up share capital (Rs. 200 crore), 

all reserves created out of the profits (Rs. 200 crore), securities premium account (Rs. 80 crore) and 

debit or credit balance of the profit and loss account (Rs. 50 crore), after deducting the aggregate 

value of the accumulated losses, deferred expenditure and miscellaneous expenditure not written off 

(Rs. 10 crore), as per the audited balance sheet, but does not include reserves created out of 

revaluation of assets, write-back of depreciation and amalganation], Turn over given as Rs. 800 crore 

and Net profits Rs. 4 crore. Since the net worth is not less than Rs. 500 crore section 135(1) is 

attracted. 

9.15 

telegram
 - cainter_buddies



(ü) 

UR CA BUDDY 

Yes, the contention of Praveen, the Company Secretary is correct W.r.t fhe constitution 
of CS 

CA SHUBHAM SINGHAL 

(Independent Director) will be the members of CSR Committee, is correct. 

Committee as per the compliance of requirement of section 135 of the Companies Act, 2013. 
Correctness of constitution of CSR Cormmittee: As per requirement, Corporate Social 

director shall be an independent director. Decision that Mohan Singh, Venkatesh, Isha and Bhara 

Committee of the Board shall be consisting of three or more directors, out of which at 

least ore. 
Question 26 [Sec 128] 

Corporate Laws & 

OtherL 

of London sent quarterly 
to the 

Responsibilit 
other in London. The accounting transactions of the branches are recorded and all books of 

account are 

BBQ Ltd., with its registered office in Hyderabad, has two branch offices, one located in 
maintained in the branches. The branch accountant of Delhi branch sent monthly and the branch 

Answer: 

quarterly basis instead of a monthly basis. 

Hyderabad office. One of the assistants of the audit team, Mr. Naveen, raised the issue that the branches 
of the company maintain its books and records at branches, so it defaults on not maintaining the proper 
books of account at the registered office. Mr. Naveen further objected to the fact that the London branch 
sent their summarised returns on a 

basis. 

Delhi and the 
quarterly summarized trial balance. profits and loss account and balance sheet accountant 

You are requested to analyse and decide the validity of both the objections of Mr. Naveen relating to the 

place of maintaining the books of account and sending by the branch offices of the compo summarised returns thereof to the registered office company referring to the provisions of the companies Act, 2013. 
[May 24 - 5 marks 

Check suggested answer if released. It was not released till the date this question was included here. 
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Audit and Auditors 

Question 1 

Explain ~ow the auditor will be appointed in the followin case: 
The Auditor of the company (oth th g h'I 

• • 1 er an government company) has resigned on 31st December, 2016, w I e 
the Financia year of the company ends on 31st March, 2017 

Answer [MTP Oct 2019, Oct 21] 

The situat_ion a~ stated in the question relates to the creation of a casual vacancy in the office of an auditor 
due :

0 
res,gnat,~n of the auditor before the AGM in case of a company other government company. Under 

section 
139 

(
8

)(,~ any casual vacancy in the office of an auditor arising as a.result of his resignation, such 
vacancy can _be filled by the Board of Directors wit hin 30 days thereof and in addition the appointment of 
the new auditor ~hall also be approved by the company at a general meeting convened within 3 months of 
the recommendation of the Board and he shall hold the office till the conclusion of t he next annual general 
meeting. 

Question 2 

Lemon & Company, Chartered Accountants a Limited Liability Partnership firm with CA. L, CA. M and CA. 
N as partners, is the statutory auditor of a listed company M/s Big Limited for past 6 years as on 
01.04.2014. 

CA. M is also a partner in other Chartered Accountant firm Dew & Company, Chartered Accountants. 
Advise under the provisions of the Companies Act, 2013: 

(1) Upto how many years can Lemon & Company continue as statutory auditors of M/s Big Limited? 
(2) What shall be the cooling-off period for Lemon & Company with respect to M/s Big Limited? 
(3) Can Dew & Company; be appointed as statutory auditors of M/s Big Limited and it's another listed 

subsidiary M/s Dark Limited during such cooling-off period? 
(4) Can Lemon & Company be appointed as internal auditors of M/s Big Limited and it's another listed 

subsidiary M/s Dark Limited, during such cooling-off period? 

[RTP Nov 2018] 
Answer 
According to Section 139 (2) of the Companies Act, 2013, 

i. Listed companies and other prescribed class or classes of companies (except one person companies 
and small companies) shall not appoint or re-appoint an audit firm as auditor for more than two terms 
of 5 consecutive years. 

ii. An audit firm which has completed its term (i.e. two terms of five consecutive years) shall not be 
eligible for re- appointment as auditor in the same company for five years from the completion of 
such term. 

iii. further as on the date of appointment no audit firm having a common partner or partners to the 
other a~dit firm, whose tenure has expired in a company imm~diately_ preceding the financial year, 
shall be appointed as an auditor of the same company for a period of five years. 

· F th f the rotation of auditors, in case of an auditor (whether an individual or audit rv. or e purpose o . h Id f · · · 
f . ) th . d f which the individual or the firm has e o f1ce as auditor prior to the 1rm , e per10 or f I I · h · 

f th Act shall be taken into account or ca cu ating t e period of 5 consecutive commencement o e 
6 . s as the case may e. years or 10 consecutive year , 
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. d for 4 more years f 
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M/S Big um1te 't' . . rol\\ 
S of 

t trans, ,on prov,s,01'\ ,. 

· · s 
uditor h 's no e -

'"<l~ 

App\ying the above provision • . e as statutory a 
201s. (Aut or 

l. Lemon & Company can con:mu . office only till 31,3. 

1.4.2014, i.e. they can continue in be ignored) 

d · th 1· 

. e of 5 years. 

i Limited urmg e coo '"'9 .. 

2. The coo\ing- off period sha\l b 
ry auditor of Ml s B 9 h L mon & Company and De~ 

. ted as a statute 
t er in bot e 

k L' . 

3. Dew & Company cannot be appom M is the common par n auditor of M/ s Dar ,m,ted (<l 

off period of Lemon & Company, as CA. b ppointed as a statutor~ 

& Company However, Dew & C~m~any can . e athe cooling - off perio . 

\·,sted subsidiary of M/s Big L1m1ted), during 

and other prescribed class 

\' t ed company 
h 

• s Act 2013, every ,s 
hall either be a c artered 

4. As per Section 138 (1) of th~ Companie . t , an internal audit or , who s ·ther an individual or Q 

of companies, shal\ be required to appom fessional (which may be e1 . t I d't 

t s ch other pro 
d duct in erna au I of 

accountant or a cost accountan , or u 
d . d d by the Boar to con 

d t ) as may be ec1 e 

partnership firm or a bo Y corpora e 
the functions and activities of the company. 

. 
1 uditors of M/ s Big Limited and 

b . ted as an mterna a 

Accordingly M/s Lemon & Company can e appom Th . . of cooling off period as given 

, 
k L' . d ( \'st d company) e prov1s1on 

in its subsidiary M/S Dar ,m,te a I e 
· r bl on the Internal aud it ors. 

under Section 139 of the Companies Act, 2013, sha\l not be opp ,ca e 
Question 3 

d' f th 

. . h 
f ·nting a new au ,tor or e 

XYZ Ltd., a prominent manufacturing company, 1s mt e process O appo, 
. h d 

upcoming financial years. Mr. A is a renowned auditor being considered for the role. During t e ue 

diligence process, the following details come to light: 

, 

1. Mr.Band Mr. A are partners in ABC & Co. Mr. B has taken a personal loan of Rs.4 Lacs from XYZ Ltd. S 

subsidiary, EFG Ltd., six months ago. 
2. Mr. A's relative, Ms. C, has an outstanding debt of Rs.2 Lacs with DEF Ltd., an associate company of 

XYZ Ltd., which was taken three months ago. 
Discuss about the eligibility of Mr. A for being appointed as an auditor of XYZ Ltd. in view of the 

provisions of the Companies Act, 2013. 

(RTP Sept 2024) 

Answer 
According to section 141(3)(d)(ii) of the Companies Act, 2013, an auditor is disqualified to be appointed as 

an auditor if he or his relative or partner is indebted to the company, or its subsidiary, or its holding or 

associate company or a subsidiary of such holding company, in excess of Rs. 5 Lacs. 

In this scenario: 
1. Mr. A's partner, Mr. B, has a debt of Rs. 4 Lacs from EFG Ltd., a subsidiary of XYZ Ltd. 

2. Mr. A's relative, Ms. C, has a debt of Rs. 2 Lacs from DEF Ltd., an associate company of XYZ Ltd. 

The total indebtedness linked to Mr. A's partner and relative is Rs. 6 Lacs (Rs. 4 Lacs+ Rs. 2 Lacs) h . h 

exceeds the Rs. 5 Lacs threshold mentioned in the provision. 

' w ,c 

Therefore, Mr. A is disqualif ied from being appointed as the auditor of XYZ Ltd. under section 

141(3)(d)(ii) of the Companies Act, 2013, as the combined indebtedness of his partner and relative 

surpasses the permissible limit. 

Repeated question. Hence, merged with other question 
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~5 
pKC Ltd., wants to appoint Mr. Praveen K 

f the company and asked the prop d utn~r, a pra~ticing Chartered Accountant as the statutory auditor 

of the certificate to be issued in ose auditor to give a certificate in this regard. What are the contents 

o accordance with the Companies (Audit & Auditors Rules, 2014)? 

Answer 

[May 2018] 

AS per proviso to section 139(1) of th . 

t of the auditor to s h . e Companies Act, 2013, before the appointment is made, a written 

consen uc appointment d • • . . • · d 

h II be in accordance with th d' . · an a cert1f1cate from him or 1t that the appointment, if ma e, 

s a e con 1t1ons as may be prescribed, shall be obtained. 

Certificate by Auditor: The Comp · ( d' 

&,.tificate. Accordin to this h ani~s Au 1t . and Auditors) Rules, 2?1.4 provides the content of the 

. . . g , t e auditor appointed shall submit a certificate that -

a the ind1v1dual or the firm as th . . . . • · · · 

· . t t d h ' e case may be, 1s el1g1ble for appointment and 1s not d1squahf1ed for 

appoin men un er t e Act, the Chartered Accountants Act 1949 and the rules or regulations made 

thereunder; 
' 

b. the proposed appo '. nt ment is as per the term provided under the Act; 

c. the ~reposed appo,~tment is within t he limits laid down by or under the authority of the Act; 

d. the hSt of proceedings against t he auditor or audit f irm or any partner of the audit firm pending 

with respect to professional matters of conduct, as disclosed in t he certificate, is true and correct. 

The certificate shall also indicate whether the auditor satisfies the criteria provided in section 141. 

Mr. Praveen Kumar, the proposed auditor has to give the above certificate to the company before accepting 

the appointment as the auditor of PKC Ltd. 

Question 6 

CA.Mis a partner in SM & Company (Chartered Accountants) and ML & Company (Chartered Accountants). 

SM & Company are statutory auditors of Mis. Global Ltd. (listed) for past seven years as on 1-04-2018. 

Advice under relevant provisions of the Companies Act, 2013: 

(1) For how many more years SM & Company can continue as statutory auditors of Ml s. Global Ltd. (list ed)? 

(2) Can ML & Company be appointed as statutory auditor of Mis. Global Ltd. during cooling off period for 

SM & Company? [Nov 18] 

Answer 
(1) As per section 139 read with relevant Rule 6 of the Companies (Audit & Auditors) Rules, 2014, in case 

of an auditor (whether an individual or audit firm), the period for which the individual or the firm has 

held office as auditor prior to the commencement of the Act shall be taken into account for calculating 

the period of five consecutive years (individual) or ten consecutive years (audit firm), as the case may 

be. 

As per the stated facts, SM & Co. are statutory auditors of Mis. Global Ltd. for past seven years as 

on 1.04.2018. Accordingly, SM & Co. can continue as statutory auditors of Mis. Global Ltd. for 3 more 

years i.e., till 31.03.2021. 

(2) Section 139(2) states that as on the date of appointment no audit f irm having a common partner or 

partners of the other audit firm, whose tenure has expired in a company immediately preceding the 

financial year, shall be appointed as auditor of t he same company for a period of five years. 

Hence, as per the above provision, ML & Co. cannot be appointed as s~atutory auditor of Mis. Global 

Ltd. during cooling period because CA. M was the common partner in both the ~udit firms. ~is 

prohibition is only for 5 years i.e. upt o year 2026. After 5 years, Mis. Global Ltd. 1s free to appoint 

ML & Co. as its statutory auditors. 
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~- 7 
Repeated question. Hence, tnerged with other question. 

Qu.ui.,, a d Mr. Tel, Chartered Acc
0
u

111 Th B d any appolntc h Id office frotn th 0llf e oar of Directors of Moon Light Limited, a listed co'."P the Campany to O e dot
1 

as its first auditor within 30 doys of the dote of registration of_ (AGM). At the first AGM, Mr. 'tel "Iii 
of incorporation to conclusion of the first Annual General Meet1~fi the conclusion of 6th A GM. In the 1'9,, 
re-appointed to hold off,ce from the conclusion of Its f,rst AGM t of appointment/ reoppomttnent 1n 1\ 
of 

th
e. provisions of the Cotnpanies Act , 2013 , examine the validity t 

following cases: 

(i) Appointment of Mr. Te l by the Board of Directors. f n 

(ii) Re-appointtnent of Mr. Tel at the f irst AGM 1n the above s,tua '0 t. the f ,rst AGM t o hold office fr ( 
... ) I t d as audit or a 011i 
11

1 n case Mr. Bell, Chartered Accountant, was appom • M . 4 years tenure. 
the conclusion of its first AGM till the conclusion of 5t h AG · ,.e .. , [Nov 2020, MTP I May'2l] 

OR t appoint ,ts f irst auditor. PleoSe Shi\/Om Limited is incorporated on 1.1.2020. The company wants O A t 2013 with respect to th 
enutnerate to the cotnpany t he relevant provisions of the Companies c ' e 

appointment of fi rst audit or. [MTP March 2021, MTP Mar 2011] 

OR I d . 
. d't firm as Company s au ,tor 1n th Rupa Limited, a listed company appointed M/s. VG & Associates an au 1 . A t 

2013 

I e 

· • h · - f the Companies c , re at,ng t Annual General Meeting held on 30-09-2017. Explain t e prov1s1ons o . o 
t he appoint ment or reappointment of an auditor in relation to the tenure of an auditor. 

Answer 
[May 18] 

As per section 13 9( 6) of the Companies Act, 2013, the first aud, tor ofa company, other than a Government 
company, shall be appointed by the Board of Directors within thirty days from the date of registration of 
t he company and such auditor shall hold office till the conclusion of the first annual general meeting 

Whereas Section 139(1) of the Companies Act, 2013 states that every company shall, at the first onnool 
general meeting (AGM), appoint an individual or o flrm as an auditor of the company who shall hold office ' 
from the conclusion of 1st AGM till the conclusion of ,ts 6th AGM and thereafter till the conclusion of every sixth AGM. 

As per section 139(2), no listed company or a company belonging to such class or classes af companies as 
may be prescribed, shall appoint or re-appoint an individual as auditor for more than one term of fiw consecutive years. 

As per the given provisions following are the answers: 

(i) Appointment of Mr. Tel by the Board of Directors is valid as per the p · · f t · 139
(6). rov1s1ons o sec 10n 

(11) Appointment of Mr. Tel at the first Annual General Meeting ·
1
s v I'd d h h th 

. . . a I ue to t e fact t at e appointment of the first auditor made by the Board of Directors · d h 
period of such appointment is not to be considered while Mr T isl _a sepa~ate a~pointment an t e

1 

I 
· h' h · f h · ' · e ts appointed 1n the first Annua Genera Meeting, w •c 1s or t e period from the conclusion of the first . ta 

t he conclusion of the sixth Annual General Meeting. Annual General Meeting 
(ii,) As per law, auditor appointed shall hold office from the con I f f 

its 6th AGM i.e., for 5 years. According ly, here appointmen: : ;i; n ° lst AGM till the conclusion\ 
in compliance with the said legal provision, so his appoint.... t. r. Bel!, which 1s for 4 years, 1s no 

1 11en 1s not valid. 
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a tion. Hence, merged with th 
0 er question 

~tfon 10 
Shiv Limited is incorporated on 3.10.2o20 
Following are k h h The comp · h 

ey s are olders of the com~ . any 1s aving a paid- up share capital of R 

N f h - any. 
ame o t e Party hold· h ing s ares Amount (in Rs.) 

Central Government 

s. 5 crores. 

Punjab Government 
1.50 

Others 
1.23 

2.27 

or of t he com an has 
The fi rst audit p y b 

of the company have objected t o s h een app_ointed by the Board of Directors on 31.10.2020. The members 

its only t he members who can ap ~ct tahn apf~ointme~t by the Board of Directors. According to the members 

. poi n e 1rst auditor. 

Advise t he company on the va lidity of such • 

Also, advise whether the contention of appo intment as per th~ provisions of the Companies Act, 2013. 

members of the company 1s correct. 
[MTP April 2021] 

OR 

Explain the provision relating to app · t t f d' · 
om men o au 1tor in case of a Government Company. 

[RTP May 18, MTP March 2019] 

OR 

One-fourth of the subscribed capital of AMC L. ·t d h Id b h · · 
1m1 e was e y t e Government of RaJasthan. Mr. V1kas, 

a O,artered_Accountant, was appointed as an auditor of the Company at the Annual General Meeting held 

on 30th April, ~020 by an ordinary resolution. Mr. Mukesh, a shareholder of the Company, objects to the 

manne~ of ~ppointment of Mr. Vikas on the ground of violation of the Companies Act, 2013. Dec ide whether 

the obJection of Mr. Mukesh is tenable? Also examine the consequences of the above appoint ment under 

the said Act. [M TP Oct 2020] 

Answer 

According to section 2(45) of the Companies Act, 2013, "Government company" means any company in 

which not less than 51 % of the paid-up share capital is held by the Central Government, or by any State 

Government or Governments, or partly by the Central Government and partly by one or more State 

Governments, and includes a company which is a subsidiary company of such a Government company. 

As per section 139(7), in the case of a Government company or any other company owned or controlled, 

directly or indirectly, by the Central Government, or by any State Government, or Governments, or partly 

by the Central Government and partly by one or more State Governments, the first auditor shall be 

appointed by the Comptroller and Auditor-General of India within 60 days from the date of registration 

of the company and in case the Comptroller and Auditor - General of India does not appoint such auditor 

within the said period, the Board of Directors of the company shall appoint such auditor within the next 

30 days; and in the case of failure of the Board to appoint such auditor within the next 30 days, it shall 

inform the members of the company who shall appoint such auditor within the 60 days at an extraordinary 

general meeting, who shall hold office till the conclusion of the first annual general meeting . 

In the given question, Shiv Limited is a government company as 5:.6% [(1.5+1.23)/ 5= 54.6%] of the share 

capital is held by Central government and State Government (PunJab Government). 

Thus, the first auditor of Shiv Limited shall be appointed by the Comptroller and Auditor-General of India 

within 60 days from the date of registration. 

Thus, the appointment of first auditor by Board of Directors on 31.10.2?20 is not valid. Th_e Board of 

Dire t . t th f ' st auditor in case the Comptro ller and Audit or-General of India does not 

c ors can appotn e rr 

--------• 121~~ ..__ _______ ~ 
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f rlod 60 days. 

. . h ' the said period o pe 

. 

apµo,nt such auditor wi~ "' h ext 30 days. 

xt 30 days, 1t sha\\ lnfor"' 

a\)point such auditor w1th\n t e n 

ditor within the ne t an extraordinary 
9 

\ 

o a o\nt such au \thin 60 days a . 
ti)~\ 

ln the. case. of fa\\ure of the Bo;~!\( ap;!int such audit?\; annua\ genera\ meeting . 

r. 
I 

members of the company who 
\usion of the fir 

. 

• - h sha\\ hold office ti\\ the cone 

noint the first auditor ot ~\.. 

me.e,1ng , w o 

who can apr 

11t 

h embers 
that ,ts on\y t e m 

Thus, the. contention of members 
Government company , ,s not correct · I . nk) is a shareho\der ho\ding 18% II\ 

Question 11 

Ban\<. (a nationa\lzed ba . ted· 

Maya Umite.d is a \lub\ic com\)any. Maharasht:a h th fo\\owing shall be appom . 

the subscribed ca\)ita\ of the com\)any · Ex\)\am ow e I (i) First auditor 

l J I 

(1i) Subsequent auditor 

u Y 20l\\ 
OR . \' db k) holding 18% of the subscribed 

. I d XYZ B n\<. (a nat1ona ,ze an 

A Public Company whose shareholders me u e a 

capita\ of the com\)any 

(M TP March 20181 
OR 

A company inc\udes the following shareholders also: 
. d ·t I • the company. 

1) Ban\<. of Baroda (A nationalized Bank) holding 12% of the subscribe capB1 a . m ) holding 100/. of the 

. . d ( . G al Insurance usmess 
o 

2) National Insurance Company l1m1te carrymg on ener 

subscribed capital in the company. . 
. . . . . Id' B% of the subscribed 

3) Maharashtra State Financial Corporation (A Public Fmanc1al Inst1tut1on) ho mg 

capital in the company. 

f G t 

Advise the company, whether the provisions related to 'appointment of auditor in case O 
overnmen 

Company' are applicable to it. Discuss in the light of the provisions of the Companies Act, 2013 · 
(M TP Oct 20191 

Answer 
According to section 2(45) of the Companies Act, 2013, "Government company" means any company in 

which not less than 51 % of the paid-up share capital is held by the Central Government, or by any State 

Government or Governments , or partly by the Central Government and partly by one or more State 

Governments , and includes a company which is a subsidiary company of such a Government company. 

In the given case, the total shareholding of the Maharashtra Ban\<. in Maya limited, is just 18% of the 

subscribed capital of the company. Hence, Maya limited is not a government company. Hence, the 

provisions applicable to non-government companies in relation to the appointment of auditors shall apply. 

The auditor shall be appointed as follows: 
(i) According to section 139(6) of the Companies Act, 2013, the first auditor of a company, other than 

a Government company, shall be appointed by the Board of Directors within 30 days from the date 

of registration of the company and in the case of failure of the Board to appoint such auditor, it 

shall inform the members of the company, who shall within 90 days at an extraordinary general 

meeting appoint such auditor and such auditor shall hold office till the conclusion of the first AGM. 

(ii) The company shall, at the first annual general meeting, appoint an individual or a firm as an auditor 

who shall hold office from the conclusion of that meeting ti\\ the conclusion of its sixth annual general 

meeting and thereafter till the conclusion of every sixth meeting. 

Before such appointment of auditor is made, the written consent of the auditor to such appointment 

and a certificate from him or firm of auditors that the appointment, if made, shall be obtained fro~ 

the auditor: 
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further, the compa_ny shall i~form the auditor concerned of his or its appointment, and also file_a 

notice of such appointment with the Registrar within 15 days of the meeting in which the auditor 15 

appointed (Form ADT-1). 

QUCStion 12 
Mr. suresh, a Charter~d Accountant, was appointed by the Board of Directors of AB Limited as the FirSt 

AUditor. The compan~ in General Meeting removed Mr. Suresh without seeking the approval of the Central 

Government and appointed Mr. Gupta as Auditor in his place? 
[M TP Aug 2018] 

Answer 
section 140(1) stipulates that any auditor appointed under section 139 may be removed from office before 

the eXpiry of his term by passing special resolution in general meeting, after obtaining the previous 

approval of the Central Government in that behalf. 

Provided that before taking any action under subsection (1) of Section 140, the auditor concerned shall 

be given a reasonable opportunity of being heard. 

The first auditors appointed by Board of Directors can be removed in accordance with the provision of 

Section 140(1) of the Companies Act, 2013. Hence, the removal of the first auditor appointed by the 

Board without seeking approval of t he Central Government is inval id. The company contravened provision 

of the Act. 

Question 13 
Mr. Honest, an auditor of MM company ltd. has colluded with the company for a fraud. The Central 

Government has applied to Tribunal about the said fraud by Mr. Honest. State the provisions of the 

Companies Act, 2013 regarding the steps that can be taken by Tribunal when it finds that the auditor of 

a company has acted in a fraudulent manner. 
[MTP Aug 18] 

Answer 
Auditor acts in a fraudulent manner or abetted or colluded in any fraud [Section 140(5)] 

(ij On satisfaction of Tribunal that the auditor of a company has acted in a fraudulent manner etc.: Without 

prejudice to any action under the provisions of this Act or any other law for the time being in force, 

the Tribunal either suo moto or on an application made to it by the Central Government or by any person 

concerned, if it is satisfied that the auditor of a company has, whether directly or indirect ly, acted in 

a fraudulent manner or abetted or colluded in any fraud by, or in relation to, the company or its directors 

or officers, it may, by order, direct the company to change its auditors. 

(ii) Requirement for change of auditor: If the application is made by the Central Government and the 

Tribunal is satisfied that any change of the auditor is required, it shall within fifteen days of receipt 

of such application, make an order that he shall not function as an auditor and the Central Government 

may appoint another auditor in his place. 

Question 14 

AB & Associates, a firm of Chartered Accountants was re-appointed as auditors at the Annual General 

Meeting of X Ltd. held on 30-09-2019. However, the Board of Directors recommended to remove them 

before expiry of their term by passing a resolution in the Board Meeting held on 31-03-2020. 

Subsequently, having given consideration to the Board recommendation, AB & Associates were removed at 

the general meeting held on 25-05-2020 by passing a special resolution subject to approval of the Central 

Government. Explaining the provisions for removal of se~o~d and subsequent auditors, examine the validity 

of removal of AB & Associates by X Ltd. under the prov1s1ons of the Companies Act, 2013. 

[July 2021, MTP Nov'22, MTP-2 Nov 23, MTP May 24- 5 marks] 

Audit and Auditors ---
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val of auditors. Under Secti 
d for remo 

h . on \4,. 

nswer 

3 rescribes proce ure m his off ice before t e expiry of his~ ~ 

ASe.ction 140 of the Companies Act, : .Oln 1~9 may be removed ~r~ng the previous approval of the Ct~ 

. d der sec' ,o f btatnt 

-.i 

(1) the auditor appomte u~ the company, a ter O 

• 

on\y by a specia\ reso\ut1on of 'bed manner. 
t I Government shall be taken first Q11.1 

h If · the prescr1 
f th Cen ra 

-~ 

Go\lernment in that be O 
. m h t the approval o e d 

From this sub section it ,s c\~ar t f ath company should be posse . 

thereafter the spec1a\ resolution o e 

d'1tor concerned shall be given 

,6,' the au 

Q 

. d •his sub-sec' ,on, 

• ct1on un er ' 

Pro\lided that before taking any 0 
t ·ty of being heard. 

reasonable oppor um 

d ·th Rule 7 of the Cotnpa11i 

. Act 2013 rea w, 
. e.s 

f t . 140 (1) of the Companies ' f the removal of an auditor before 

Therefore, in terms o sec ,on 
. te s should be taken or 

(Audit & Auditors) Rules, 2014, the followings p 

. 

the comp\etion of his term: 

moval of auditor shall be made in F~rm AD.T-2 and 

• The application to the Central Governmen~ for re se under the Companies (Registration Offices and 

accompanied with fees as pro\lided for this purpo 
fees) Rules, 2014. 

t within thirty days of the resolution passed 

• The application shall be made to the Central Governmen 
by the Board. 

. . . . ty d s of receipt of approval of the Central 

• The company shall hold the general meeting within six <JY 

Government for passing the special resolution. 

AB & A · tes auditors of the company at 

Hence in the instant case, the decision of X Ltd. to remove ssocia , 
. . 

the g;neral meeting held on 25-5-2020 subject to approval of Central G~vernment . 's ~ot valid. The 

Approval of the Central Government shall be taken before passing the special resolution m the general 

meeting. 

Question 15 Gajendra Ltd. was incorporated in 1995 in the town of Alwar. Its main business is manufacturing tiles. It 

is in the process of appointing statutory auditors for the financial year 2021 -22. Advise whether the 

following persons are qualified to be appointed as statutory auditor of the Gajendra 

(i) Maninder, a qualified Chartered Accountant, holds equity shares of nominal value of Rs. 2,00,000 of 

Narender Ltd., which is an associate company of Gajendra Ltd. 

(ii) Dine.sh, a qualified Chartered Accountant , whose son owes Gajendra Ltd. a sum of Rs. 99,000 

(iii) Rajender, a qualified Chartered Accountant, who has been convicted in the year 2005 by a Court for 

an offence involving fraud. 

OR. 
(Ml"P April 2022] 

Gizmo Limited was incorporated in 1990 in the town of Alwar. Its main business is manufacturing high 

quality bangles. It is in the process of appointing statutory auditors for the financial year 2021 -22. 

Advise whether the following persons are qualified to be appointed as statutory auditor of the Giztno 

Limited: 
(l) Priyansh, a qualified chartered accountant, is an employee of Gizmo Limited. 

(2) Vmod is a practicing Chartered Accountant indebted to Gizmo Limited for rupees 2 lakh. 

Answer 

(MTP Nov 22, MTP-1 Nov'23 _ 5 tnarks] 

(i) As per section 141 (3)(d)(i) of the Companies Act, 2013, read with Rule 10 of the Companies (Audit 

and Auditors) Rules, 2014, a person is disqualified to be appointed as an auditor if he, or his relative 

or partner holding any security of or interest in the company or its subsidiary, or of its holding or 

associate company or a subsidiary of such holding company. 

Hence, Mamnder is d1squalif ied to be appointed as an auditor in Gajendra Ltd. as he holds sect.::--i+',~---­

in the Narender Ltd. (associate company of Gajendra Ltd.) 
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(11) s p . . 11) a person is dis , . 

or partner 1s indebted to the qual1f1ed to be appointed as d't ' f h h' I t1·.,o 

. . company O 
't an au I or I e, or 1s re a Y"" 

subsidiary of such holding company . ' r I s subsidiary, or its holding or associate company or a 

Hence, Dinesh is not disqualif d ' in excess of Rs. 5 Lacs. 

d' R 5 00 ie as the limit f · d 
e><cee mg s. , ,000 and in this O in ebtedness for the auditor or his relative is 

case Dinesh' s son owes only Rs. 99,000. 

(ii i) As per section 141(3)(h), a per h 

d · d f 10 son w O has bee · 
an a perio O years has n t I 

n convicted by a court of an offence involving fraud 

be appointed as an auditor of a 
O 

e apsed from the date of such conviction shall not be qualified to 

h R . d company. ' 

Thoug CJJen er was convicted b 

have elapsed, hence, Rajendra is :u~l~~~~t for an of~ence involving fraud but as a period of 10 years 

to be appointed as statutory auditor of Gajendra Ltd. 

Question 16 

Examine the validity of the following with f . . 

(i) "Mr. A•, a practicing Chartered Ac;e erenc~ to th~ provrsrons of the Companies Act, 2013:-

Rs. 900/-. Whether Mr A . 
1 
. . ountant, rs holding securities of "XYZ Ltd." having face value of 

(ii) "Mr. p• is a practici . Chrs qua rfred for appointment as an Auditor of "XYZ Ltd."? 

ng artered Accountant and "M Q" th I t · f "M P" · h Id ' 

securities of "ABC Ltd ,, h . r. , e re a rve o r. , rs o rng 

. t d . · avrng face v,alue of Rs. 90,000/-. Whether "Mr. P" is Qualified from being 

appo,n e as an Auditor of "ABC Lt d."? 
[M TP Oct, 2018] 

OR 

Mr. Ram brother of CA. Shyam a pr t · · h d • · · 
, ac rcrng c artere accountant, acquired secur1t1es of Mis. Cool Ltd. 

havi~ market value of Rs. 1,20,000 (face value Rs. 95,000). State whether CA. Shyam is qualified to be 

appointed as a stat utory auditor of Mis. Cool Ltd. 
[Nov 18, MTP Oct, 2021] 

Answer 

(i) Acco:ding to section 141 (3)(d) (i), an auditor is disqualified to be appointed as an auditor if he, or his 

relative or partner holding any security of or interest in the company or its subsidiary, or of its ho lding 

or associate company or a subsidiary of such holding company: 

In the present case, Mr. A. is holding security of Rs. 900 in the XYZ Ltd, therefore he is not e ligib le 

for appointment as an Auditor of "XYZ Ltd". 

(ii) As per section 141 (3)(d)(i), an auditor is disqualified to be appointed as an auditor if he, or his relative 

or partner holding any security of or interest in the company or its subsidiary, or of its holding or 

associate company or a subsidiary of such holding company: Further as per proviso to this Section, the 

relative of the auditor may hold the securities or interest in the company of face value not exceeding 

of Rs. 1,00,000. 

In the present case, Mr. Q. (relative of Mr. P, an auditor), is having securities of Rs. 90,000 face Value 

in the ABC Ltd., which is as per requirement of proviso to section 141 (3)(d)(i), Therefore, Mr. P will 

not be disqualified to be appointed as an auditor of ABC Ltd 

Question 17 
Examine the following situations in the light of the Companies Act, 2013 

(0 Mr. Ayush, a Chartered accountant has been appointed as an auditor of X Ltd. in the Annual General 

Meeting of the company held in September, 2018, in which he accepted the assignment. Subsequently, 

in January, 2019 he joined B, as a partner for the consultancy firm of Mr. B. Mr. B is working also 

working as a Finance Executive of X Ltd. . . . 11 
• ,, • 

(;r "M bh '" t · in Chartered Accountant, is holding securrt res of Abhrman Ltd. having face 

'1 r. A 1 , a prac ic g I f d f · t t A d't f Abh · Lt d "? 

I f 000/
- Wh ther Mr. Abhi is qua i ie or apporn men as an u I or o rman .. 

va ue O Rs. 1 · e 
[MTP March 19, May 20, RTP May 19] 
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2013 prescribes that arry Pe.rs 
f the Companies Act' wi\\ be disqua\ified to ~"~ 

Answ&r 
, section \4H3) (c) 0 

\ e of the company . ho becomes subje. ~~ 

Prov1s1ons and Exp\anat,on, f an officer or emp oye des that an auditor w S t 141 h ct,af\~ 

,s a partner or \n e.mp\oyme.nt o (4) of section 141 prov1 . ub-sections (3) of ec ,on , e. sha\\ ~ 

auditor of a company• Sub- se.;;'~~s uahf ,cations specif ,ed "' s 

his appomtment , to any of t q s an auditor . 

de.e.me.d to have. vacated h,s office. a 

. d 
5 partner with B, who is folQ~ 

A ush , an aud\tor of X Ltd., JOln~he~efore , he sha\l be deel'l\ed to~\\ 

Conc\us,on~ In the. pre.sent case, Y ( ) (c) of section 141 °nd, 

e.xe.cutwe. of X Ltd., has attracted c\ause 3 
vacated office. of the. auditor of X L1m1ted. Answer to Part (1i) cove.red "' prior queStions. Quest\on 18 

Ch tered Accountants, as Auditors of 

Ne.w Limited appomted an mdiv1dual firm, Nore.sh & Company, orb r 2019 Mrs. Reena, wife of Mr. 

I M t h Id on 30 Septem e · 
b 2019 B 

the company at the. Annual_ Genera e.e "'9 e s 
1 la\<.h of New Limited on 15 Octo_ er · ut 

Nore.sh , mve.ste.d "'the. equity shares face value of R · d f the comnany. Advice, Naresh & 

f t . statutory au ,tors O 
r 

Nore.sh & Company continues to unc ,on as 
. f the Comnanies Act, 2013 . 

f h • tm nt as ner nrov1s1ons o 
r 

Company on the. contmuat,on o sue appom e. , r r (M1? Aug lS, April 19, RTP May 20, Nov 201 
OR 

. d h . ~ 

Mrs. s,ta wife of CA. 'Ar Jun' the statutory auditor of Stellar Builders Limiteddh~cqu:-~ s a;s 
1~~ 

company for a face value of Rs.75 000/- on 15th March, 2018. CA. 'Ar jun', issue IS au I 
repo on 

Apr,\, 2018. Examine the validity ~f th,s transaction under the Companies Act, 2013. Would your answer be 

different ,f face value of the shares have been Rs. 1,50000/- (mar\<.et value Rs. 95 ,000/-) 
(RTP Nov 181 

Answer 
D1sgualif1cation of auditor: According to section 141(3)(d)(i) of the Comparnes Act, 2013, a person who, or 

his re\ative or partner holds any security of the company or ,ts subsidiary or of its holding or associate 

company or a subsidiary of such ho\dmg company , which carries votmg rights , such person cannot be 

appointed as auditor of the company. Provided that the relative of such person may hold security or interest 

in the company of face value not exceeding 1 \akh rupees as prescribed under the Comparnes (Audit and 

Auditors) Rules , 2014. 
In the case Mr. Naresh, Chartered Accountants , did not hold any such security . But Mrs. Reena, his wife 

held equity shares of New limited of face value Rs. 1 lakh , which is within the specified limit . 

Further Section 141(4) provides that 1f an auditor becomes subject, after his appointment, to any of the 

d1sqoollf1cat1ons specified in sub-section 3 of section 141, he shall be deemed to have vacated his office of 

auditor. Hence, Nore.sh & Company can continue to function as auditors of the Company even after 15 

October 2019 i.e. after the investment made by his wife in the equity shares of New limited. 

Answer to part (11) of the question in OR part (Mrs. Sita): 

Yes , answer will be different m case where the face value of acqU1red shares is Rs. 1,50,000. Then in that 

case. 
(1) Corrective action to maintam the llm,t specified (1.e., 1 lac) shall be taken by the auditor within 60 

days of such acqu1s1t1on, or (11) Failure to take such corrective action shall lead to auditor has to vacate his office. 

Question 19 
Examme whether the following persons are ehg,ble for be.mg appointed as auditor under the provisions of 

the Compame.s Act , 2013· 

Ill 
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ud Prakash" is a practicing Chart d 
i. '"r. h" •s holding sec •t · f ere Accountant and "Mr Aakash" who is a relative of "Mr. 

Prokos I ur1 ies o "ABC Ltd" h . f . , k I R 1 

oOO/-). Directors of ABC Ltd · _aving ace value of Rs. 70,000/- (mar et va ue s. , 

!O, h ·s t' . · want to appoint Mr. Prakash as an auditor of the company: 

ii. Mr, Rames I a prac 1~1ng Chartered Accountant indebted to MNP Ltd. for Rs. 6 lacs. Directors of 

MNP Ltd. want to appoint Mr. Ramesh as an auditor of th 
KVJ spouse of Mr K e company. 

11i. Mrs. d · . umar, a Chartered Accountant, is the store keeper of PRC Ltd. Directors 

of PRC Lt . want to appoint Mr. Kumar as an aud't f th 

AnsWer 
Already covered in previous questions ,. 

ii. Already covered in previous questions 

1 or o e company. 
[Nov 19, MTP Nov 2021] 

iii. AS p~r s~ction_ 141(3)(f), an auditor is disqualified to be appointed as an auditor if a person whose 

relative is a director or is in the employment of the company as a director or a key managerial 

personnel. 

I n the instant case, since Mrs. KVJ Spouse of Mr. Kumar (Chartered Accountant) is the store keeper 

(not a d'.rector ~r KMP) of PRC Ltd., hence Mr. Kumar will not be disqualified to be appointed as an 

auditor 1n the sard company. 

Question 20 

Three chartered accountants, Mr. Robert, Mr. Ram and Mrs. Rohini, formed a Limited Liability Partnership 

under the Limited Liability Partnership Act, 2008 in the name of 'R & Associates LLP' , practicing 

chartered accountant s. SR Lt d. intends t o appoint 'R & Associates LLP' as auditors of the company. 

Examine the validity of the proposal of SR Lt d. to appoint 'R & Associates LLP', a body corporate, as an 

auditor of the company as per the provisions of the Companies Act, 2013. 
[Jan 2021] 

Answer 
As per the provisions of Section 141 (3) of the Companies Act, 2013 read with Rule 10 of Companies (A udit 

and Auditors) Rule 2014, a body corporate other than a limited liability partnership registered under the 

Limited Liability Partnership Act, 2008 shall not be qualified for appointment as auditor of a company. 

In the given case, proposal of SR Ltd. to appoint 'R & Associates LLP' as auditors of the company is valid 

as the restriction marked for appointment as auditor for a body corporate is not applicable to Limited 

Liability Partnership. 

Question 21 
State the provisions of the Companies Act, 2013 regarding the signing of the Audit report by the Auditors 

of the company. [M TP March 18] 

OR 

Who wrll sign the audit report in case of a proprietorship concern or the firm of the auditors and how the 

qualrfrcation/s in the audit report will be dealt with by the auditor at the annual general meeting of the 

company as per the provisions of the Companies Act, 2013? 
[May 24] 

Answer 
Section 145 of the Companies Act, 2013 provides for auditors to sign audit reports, etc. According to this 

section· 
(iJ The person appointed as an auditor of the company shall sign the auditor's report or sign or certify 

any other document of the company in accordance with the provisions of sub-section (2) of section 

141 (, e. ,n case of firm including LLP, only Chartered Accountants are authorised to act and sign). 

(m The qualifications, observations or comments on financia l transactions or matters, which have any 

adverse effect on the functioning of the company mentioned in the auditor's report shall be read 

-
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. 
nspect1on by any member 

b f 
be open t o , c ore the company In general meeting and shall company. 

Question 22 
. the General Meeting. 

Wh t 
f attencl,ng [MTP 

a are the rights of the auditor of a company in respect O 

Oct 181 Answer 
d eneral meeting. According to 

S t 
d' s to atten g 

1h11 

ec ion 146 of the Companies Act 2013 provides for au ,tor section: 
' 

1 
eting shall be forwarded t 

(') 
genera me 

o \ 

1 All notices of, and other communications relating to, any auditor of the company. 
tt d either by himself or throughh 

(it) The auditor shall, unless otherwise exempted by the company, a d~; or any general meeting. 11 
h 

l·t· d to be an au , , . h' 

aut or,sed representative , who shall also be qua 1 ,e rt of the business w 1ch cone 
(iii) The auditor shall have right to be heard at such meeting on any pa 

ern, 
him as the auditor. 

Question 23 

· t f d · d' to accept the ass1gnmen o es,gnirg 
The Board of Directors of A Ltd. requested its Statutory Au ,tor h th internal control mecha 

d . I . . . . . . t to strengt en e nisin 

an imp ementat1on of suitable financial 1nformat1on sys em A d'tor of A Ltd tak·, I Statutory u 1 ·, ng into 

of the Company. How will you approach to this proposa, as an account the consequences, if any, of accepting this proposal? 
[May 19, RTP May 2021, MTP 2 MaY23] 

. . OR d. f f ' ncial year 2021-22, find out s0 ... 

SSR & Co. (Statutory Auditors) while conducting au ,t or ma 
" II: 

· I · · · 
d d't t Id the MD that internal control systoi. 

manipu at1ve entries in books of accounts of ASR Lt . Au , ors o 
'-'" 

of company is not reliable. The Board of Directors of ASR Ltd. requested them to accept :he assignment 
1 

of designing and implementation of suitable financial information system to strengthen the m~ernal_control 
mechanism of the Company. The Company offered them a fee of Rs.10 lakhs plus taxes for th,s assignment 
for betterment of company. But Statutory Auditor refused to take the assignment. What are the 
consequences if they accept this assignment? 

[May 2023] 
Answer 
According to section 144 of the Companies Act, 2013 , an auditor appointed under this Act shall provide to 
the company only such other services as are approved by the Board of Directors or the audit committee, 
as the case may be. But such services shall not include designing and implementation of any financial 
information system. 

In the said instance, the Board of directors of A Ltd. requested its Statutory Auditor to accept the 
assignment of designing and implementation of suitable financial information system to strengthen the 
internal control mechanism of the company. As per the above provision said service is strictly prohibited In case the Statutory Auditor accepts the assignment, he wi II attract the penal provisions as specified in 

Section 147 of the Companies Act, 2013 . 

In the light of the as above provisions , we shall advise the Statutory Auditor not to take up the above 
stated assignment. 

Consequences as regards to Audit firm Liability of Audit firm [Section 147(5)] 
Where in case of audit of a company being conducted by an audit firm ·t . d h h t or 

' d' f ' h h d • , 1 is prove t at t e par ner 
Partners of the au ,t 1rm as or ave acte in a fraudulent manner O b t d . f ud 

· h · d' r a e te or colluded in any ro 

by or in relation to or by , t e company or its ,rectors or officers th 
1. b' I' h .. 

1 
•..,jr,al 

' . 
2013 . • e 10 1 1ty w ether c1v1 or cr1 .. , 

as provided in the Companies Act, , or in any other law for the t·m b . . ' hall 1 e e1ng 1n force~J:on..suc.n.a~i:.;;;:.....-.-
L - -------A«-«-A----___..:-~~ 
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the partner or partners concerned of the aud't . 
bt of liable under section 447. 

1 frrm and of the firm Jointly and severally and shall 

also be 

d d that in case of criminal liabrl,ty of an d' . . 

provr ened partner or partners, who acted rn a ;~ rt frrm, rn respect of liability other than fine, the 

;:~::d many fraud shall only be liable.. audulent manner or abetted or, as the case may be, 

. A cepting such assignment may als I d . 
~- c-~-

0 ea to vacation of office of auditor u/s 141. 

QUCStion 24 

C & Co lnartered Accountants are st t t d' · · · 
AB ·• , , f h ' a u ory au 1tors of Moon Exports Limited. In an inquiry, rt rs 

proved that A ' o~e O t e partners of the firm has acted in fraudulent manner and colluded in fraud to 

·ts partners. Explain the consequences of such act under th . . f th C . A t 2013 
1 e prov1s1ons o e ompanies c , . 

[May 2022] 

Answer 
According to sectio~ 1~7(5~ 0_f the Companies Act, 2013, where, in case of audit of a company being 

conducted by an audit frrm, rt rs proved that the partner or partners of the audit firm has or have acted 

,n a fraudulent ~anner or ~be:t:ed or colluded in any fraud by, or in relation to or by, the company or its 

directors or offrcerS, the liability, for such act shall be of the partner or partners concerned of the audit 

firm and of the firm jointly and severally. 

Provided that in case of criminal liability of an audit firm, in respect of liability other than fine, the 

concerned partner or partners, who acted in a fraudulent manner or abetted or, as the case may be, 

colluded in any fraud shall only be liable. 

Here, 'A' the partner of ABC & Co. on inquiry was found that he acted in a fraudulent manner or colluded 

in fraud to its partners. 

Accordingly, 'A' the partner, partners concerned and the firm 'ABC & Co.' jointly & severally liable for the 

fine. 

With respect to criminal liability of the firm 'ABC & Co.', the concerned partner or partners, who acted in 

a fraudulent manner or colluded in any fraud, shall only be liable. 

Question 25 
Mr. Govind Ram is a partner and in- charge (and certifies financial statements) of P & Associates. The firm 

1s appointed as an auditor firm of Kanha Limited (listed company). Mr. Govind Ram retires from P & 

Associates and after some time join Gupta & Gupta firm as a partner, on 20/05/22. In the general meeting 

of Kanha Limited held on 15/06/22, the company appointed Gupta & Gupta firm as next auditor of the 

company. Advise Kanha Limited, whether the company has adhered to the provision of the Company Act, 

2013, by appointing Gupta & Gupta as auditor for the company? 
[RTP Nov 22] 

Answer 
According to Section 139(2) of the Companies Act, 2013, no listed company or a company belonging to such 

class or classes of companies as may be prescribed, shall appoint or re-appoint-

(a) an 1nd1vidual as auditor for more than one term of five consecutive year~ and 

(bJ an audit f1rm as auditor for more than two terms of five consecutive years. Provided that -

(I) an individual auditor who has completed his term under clause (a) shall not be eligible for re­

appointment as auditor in the same company for five years from the completion of his term; 

(11) an audit firm which has completed its term under clause (b), shall not be eligible for re­

appointment as auditor in the same company for five years from the completion of his term. 

Audit and Auditors 
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-CA SHUBHAM SINGHAL - ~ • .. ~,-"':....- . havit19 o com~o the finoncidl y ··~ audit firm I receding eQ-, 

ProV1ded further that as on the date of appointment no ·mmediate Y P th h . . mpon)' ' s 
e ot er aud,t firm, whose tenure has expired in° co d f five year · be appointed as auditor of the same company for a perio 

O 

) Rules, 2014, if a partner,~ 
d·t nd Auditors mparr'f retires from +L 'I · (Au 1 ° f the co ' 11

ie Sri.... 

As per Explanation It in Rule 6(3) of the Companies . 
1 
statements O I lso be ineligible to be OpPo

1 
~ 

in charge of an audit f ,rm and also cert1f1es the f,nanc,a h ther firm sh al a 
l'lt~ 

firm and joins another firm of chartered accountants, sue 0 
for a period of five years. 

t F,·rm Mr. Govind D-~ &Gup a · "UlT\ d 01 ned Gupta f the company) 1n P & 
Here, Mr. Govind Ram has retired_ from P & Associates an fJ ,·al statement 0 

f the ,none 
was a partner, in- charge Associates (and cert, ,es & Gupta firm. Associates. He retires from P & Associates and Joins Gupta . il l also be ineligible t t & Gupta Firm w , o1it 
As per the facts of the question and provisions of law' Gup a . d of 5 years. ) f r a per10 
appointed as auditor of Kanha L1m1ted (listed company 0 

Question 26 
ny at the Annual General Mee.t,r d't f the compa 

9 

P L1m1ted appointed 11XYZ & Co.11
, an audit f irm, as Au I or ~ XYZ & Co. With reference to the Com~ 

held on 30th September, 2021. Mr. X, Y and Z are partners in h of t he fo llowing cases separate.)., 
. f th XYZ & Co. in eac 

, 

Act, 2013 . examine, the validity of appo,~tment O e of p Limited having face value of ~1 lakh. 
(1) Mrs. Q, w,fe of Mr. X has invest ed 1n the equity shares k by G from p Limited of an arn

0, ... 
. lat' t a loan t a en 

-., 

(11) Mrs. Q, wife of Mr. X has given guarantee in re ion ° worth~ 1,50,000. 
p L" •t d holds one fourth of the pa d 

(1i1) Mrs. Q, wife of Mr. X is indebt ed to Z Limited for ~10,00,000 ( ,m, e 
· 

up Equity Share Capital of Z Ltd.) 

(Nov 221 
j 

Answer 
Already covered in prior questions. 

Question 27 
L Ltd. having 2,000 members with paid-up capital of 1 crore, decided to hold its Annual General Meet,~ 
(AGM) on 21 August, 2022. On 2nd July, 2022, 50 members holding paid-up capital of 6 lakhs in aggregate 
has given notice of their intension for a resolution to be passed at the AGM for appointing Dawar & Co as 
its Statutory auditor from FY 2022-23 onwards, instead of its existing Statutory auditor, SNS & Co. 
which was originally appointed for 5 years term and had completed only 3 years term. When such notice 
was received by existing auditors, they sent a representation in writing to the company along with a 
request for its notification to the members of the company. In the context of aforesaid facts , answer 
the following question(s) according to provisions of the Companies Act, 2013: (1) Whether the said notice was given by adequate number of members and within the prescribed time 

limit to L Ltd.? 
(11) Whether the company was bound to send such representation to its members made by SNS & Co? 

(May 2023 - 4 marks) 

Answer: 
(,) Special Notice: As per section 140(4) of the Companies Act 2013 res I t · f . t fan 

h h . . d' 
• , o u 10n or appomtmen o 

auditor ot er t an retiring au ,tor at an Annual General Meeting r • . I . equ,res spec,a notice. As per section 115 of t he Companies Act, 2013, read with rule 23 of C . d 
Admin1strat1on) Rules, 2014: 

otnpames (Management an Where, by any provision contained in this Act or in the Arti I f 
. I 

notice ,s required for passing any resolution then the not·, c esf 0th A_ssociation of a company, specio , ce o e int t · h lut1on 

shall be given to the company by such number of members h Id' en ion to move sue reso . 
power or holding shares on which such aggregate sum not 

O 
•n~ not less than 1 % of the total voti!Y:l 

' 
excee ing Rs. 5 lakhs , has been paid-up. -
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Rule 23 provides, a special notice required t b . . 

. dividually or collectively by such b 
O e given to the company shall be signed, e1the.r 

in oldi shares on which an a num er of members holding not less than 1% of total vo.t1ng power 

or h f ngh t · ggregate sum of not less than 5 00 000 rupees has been paid up on the 

date O t e no ice. , , 

The afore-mentioned notice shall b b h 

st l4 d s b f th d e sent Y members to the company not earlier than 3 mont s but 

at lea h. h % e ~re . e . ate of meeting at which the resolution is to be moved, exclusive of the 

day on (L;~ . he n~t1c; ~s given and the day of the meeting. 

Here, · IS avin~ ' 0.0 members with paid-up capital of Rs.1 crore, and it received a notice from 

its 50 members holding paid-up capital of Rs. 6 lakh, in aggregate, on 2nd July, 2022 for a resolution 

to be passed at the AGM to be he ld on 21st August, 2022. 

As t he mem~e'.s who gave t he notice hold more t han Rs. 5 lakh in the paid-up capital of the company, 

they were el191ble to give such not ice. 

Further, the notice should have been gi ven not earlier than 3 months but at least 14 days before the 

date ~f ~eeting - 21st Aug, 2022, and not ice was given on 2nd J uly, 2022 i.e., within the prescribed 

time l1m1t. 

Thus, it can be said that the said notice was made by adequate number of members within the 

prescribed time limit to L Ltd. 

(Note: In the given question 50 members are holding paid-up share capital of Rs.6 lakh. In fact t hey 

are holding more than 1 % of total voting power as the paid -up share capital of the company is Rs.1 

crore. This can also be considered as fulfillment of the condition. Further, a presumption may be 

taken that these members are holding equity shares carrying voting rights in absence of any specific 

information given in the question regarding class of shares.] 

(ii) Representation to members: Where notice is given of such a resolution and the retiring auditor 

makes with respect thereto representation in writing to the company (not exceeding a reasonable 

length) and requests its notification to members of the company, the company shall -

(1) in any notice of the resolution given to members of the company, state the fact of the 

representation having been made; and 

(2) send a copy of the representation to every member of the company to whom notice of the 

meeting is sent, whether before or after the receipt of the representation by the company. 

Yes, as per section 140(4) of the Companies Act, 2013, the company was bound to send the 

representation made by SNS & Co., to its members. 

However, if a copy of the representation is not sent as aforesaid because it was received too late or 

because of the company's default, a copy thereof shall be filed with the Registrar and the auditor 

may (without prejudice to his right to be heard orally) require that representation shall be read out 

at the meeting. 

Qumion 28 
Yellow Private Limited is engaged in the business of manufacturing premium quality rattle toys. They have 

a huge market for their toys all over India. The company has appointed its statutory auditors for the 

financial year 2022-2023 . The engagement letter of the auditors was signed with a clause that fee to be 

mutually decided. Directors of the company have approached you to seek your advice for provisions 

related to remuneration of auditors as per the provisions of the Companies Act, 2013. 
[ RTP Nov 23] 

Audit and Auditors • 
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Answ.er 

. f d't rs According to this section 
f ration o au 1 0 

• 

Section 142 of the Companies Act, 2013, provides or re~un; b the company in general meeting or in such 

the remuneration of the auditors of a company shall be fixe Y manner as the company in general meeting may determine. 

. . 
1 d the expenses , if any, incurred 

The remuneration shall, in addition to the fee payable to an aud,tor,fm~t e xtended to him but does not 

by the auditor in connection with the audit of the company and any act '1:' e t th equest of the 

include any remuneration paid to him for any other service rendered by h,m a er 
company. 

· · · f th inted statutory auditors of 

As per the facts of the question and stated prov1s1on, remuneration o e appo 
. 

a company shall be fixed by Yellow Private limited in general meeting or in such manner as the company in 

general meeting may determine. 

Question 29 
Stallworth Ltd. a listed company having a paid-up share capital of Rs.11 crores with a turnover of Rs. 100 

crores had appointed an Audit Committee which recommended M/5 ANC & Associates, a firm of 
Chartered Accountants having such qualifications and experience as is required for appointment as the 

auditor of the company. The next Annual General Meeting (the AGM) was due on 30.09.2023. The Board 

disagreed with the said recommendation of the committee and refer back to it for reconsideration. The 

Audit Committee was adamant on appointing the above firm of the Chartered Accountants. 
t>iscuss in the light of the Companies Act, 2013: (i) The course of action for Board of Directors to resolve the above deadlock. What would be your 

answer, if above situation was that of filling the casual vacancy of auditors? 
(ii) The steps to be taken by the Board of Directors for appointment of auditors in case there was no 

requirement of Audit Committee in the company? 

[May 24 - 5 marks) 

Answer 
Check suggested answer if released. It was not released till the date this question was included here. 
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Companies Incorporate Outside 
India 

Question 1: 

(i) ABC Ltd., a foreign company having its Indian principal place of business at Kolkata, West Bengal is 

required to deliver various documents to Registrar of Companies under the provisions of the Companies 

Act, 2013. You are required to state, where the said company should deliver such documents. 

(ii) In case, a foreign company does not deliver its documents to the Registrar of Companies as required 

under section 380 of the Companies Act, 2013, state the penalty prescribed under the said Act, which can 
be levied. 

[ICAI Module] 
Answer: 

(i) The Companies Act, 2013 vide section 380 state that every foreign company is required to deliver to 

the Registrar for registration, with in 30 days of the establishment of office in India, documents 

which have been specified therein. According to the Companies (Registration of Foreign Companies) 

Rules, 2014, any document which any foreign company is required to deliver to the Registrar shall be 

delivered to the Registrar having jurisdiction over New Delhi. 

(ii) The Companies Act, 2013 lays down the governing provisions for foreign companies in Chapter XXII 

which is comprised of sections 379 to 393. The penalties for non- filing or for contravention of any 

provision for this chapter including for non-filing of documents with the Registrar as required by 

section 380 and other sections in this chapter are laid down in section 392 of the Act which provides 

that if a foreign company contravenes the provisions of this Chapter, the foreign company shall be 

punishable with a fine which shall not be less than 1,00,000 but which may extend to 3,00,000 and in 

the case of a continuing offence, with an additional fine which may extend to 50,000 for every day 

after the first during which the contravention continues and every officer of the foreign company 

who is in default shall be punishable with fine which shall not be less than 25,000 but which may 

extend to 5,00,000. 

Question 2: 

DEJY is a Company Limited incorporated in Singapore desires to establish a branch office at Mumbai. You 

being a practicing Chartered Accountant have been appointed by the company as a liaison officer for 

compliance of legal formalities on behalf of the company. Examining the provisions of the Companies Act, 

2013 , answer the following: 

(i) Whether branch office will be considered as a company incorporated outside India. 

(ii) If yes, state the documents you are required to furnish on behalf of the company, on the 

establishment of a branch office at Mumbai. 
[ICAI Module, CA Final MTP March 2021] 

Answer: 
(0 According to section 2(42) of the Companies Act, 2013, "Foreign company" means any company or 

body corporate incorporated outside India which-
(a) has a place of business in India whether by itself or through an agent, physically or through 

electronic mode; and 
{b) conducts any business activity in India in any other manner. 

Companies Incorporate Outside India Ill 
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lly considered as reflection o~;:red as a place of business fo~• 

Further branch offices are ~enera ted outside India are co~s1 rovisions of this chapter and S\w 

branch ~ffices of a company _mc1ordp_or;nd will be required to f~ owApt 2013. 
."\f\ 

· ctivity m n ,a d c mpan1es c , 

conducting business a 'f d elsewhere un er o 
other provisions as may be spec, ,e 

shall within 30 days of +1. 
foreign company ' . h f "it 

d t
. 

380(l) of the Companies Act, 20~3 everyth Registrar for registration t e ollowing 

(ii) Un er sec ion 
. 1 dia deliver to e 

bl. h t f place of business m n , 
esta 1s men ° 

. I of the company or oth 

documents: 

randum and artic es, . 
tr 

(a) a certified copy of the charter, statutes or ~temt~ of the company. If the instruments are not 

d f . . t he const1 u ion 
h I . 

instrument constituting or e ming . th of in the Englis anguage, 
·f d t anslat,on ere 

in the English language, a cert, ,e r . . I ff ice of the company~ 
(b) the full address of the registered or prmc1pa o t . . g such particulars as may be 

t f the company con amm 

(c) 0 list of the directors and secre ary 0 prescribed: 

. b th Companies (Registration of Foreign 

In relation to the nature of particulars to be prov_ided as a odve, et ry or equivalent (by whatever natne 

I 2014 . d th t th list of directors an secre a 

Companies) Ru es , , prov, e O e . . 
1 for each of the persons included in 

called) of the foreign company shall contain the following particu arS, 
such list, namely: 

(a) personal name and surname in full: (b) any former name or names and surname or surnames in full: 
( c) father's name or mother's name or spouse's name: 
(d) date of birth: (e) residential address: (f) nationality; 

If the present nationality is not the nationality of origin, his nationality of origin: 

(a) passport Number, date of issue and country of issue: (if a person holds more than one passport then 

details of all passports to be given) (b) income-tax permanent account number (PAN), if applicable: 
(c) occupation, if any: (d) whether directorship in any other Indian company, (Director Identification Number (DIN), Name 

and Corporate Identity Number (CTN) of the company in case of holding directorship): 

(e) other directorship or directorships held by him; 
(f) Membership Number (for Secretary only); and 
(g) e-mail ID. 
(h) the name and address or the names and address of one or more person's resident in India authorized 

to accept on behalf of the company service of process and any notices or other documents required 

to be served on the company: (i) the full address of the office of the company in India which is deemed to be its principal place of 

business in India; U) particulars of opening and closing of a place of business in India on earlier occasion or occasions; 

(k) declaration that none of the directors of the company or the authorized representative in India has 

ever been convicted or debarred from formation of companies and management in India or abroad: 

and 
(I) any other information as may be prescribed. (m) According to the Companies (Registration of Foreign Companies) Rules, 2014, any document which an 

foreign company 1s required to deliver to the Registrar shall be delivered to the Registrar having y 

JUr1sd1ct1on over New Delhi. 
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Question 3: 
Galilio Ltd. is a foreign company in G d h 
th I t 

. . ermany, an It as established a place of business in Mumbai. Explain 
e re evan prov1s1ons of t he Com • A 

f I
. ff ' . 

1 
ponies ct, 2013 and rules made thereunder relating to preparation and 

1 mg o manc1a statements as Is t h d 
th f 

, 0 o e ocuments to be at tached along with t he financial statements by 
e ore1gn company. 

Answer: 
[ICAI Module, MTP May 24 - 5 marks] 

Preparation and f ding of financia l statements by a foreign company: 
According to section 381 of the Companies Act, 2013: 
(1) Every foreign company shall, in every calendar year -

(a) ~ake out a balance sheet and profit and loss account in such form, contain ing such particulars 
and including or having attached or annexed t hereto such documents as may be prescribed, and 
(b) deliver a copy of those documents to the Registrar. 

According to the Companies (Registration of Foreign Companies) Rules, 2014, every foreign company 
shall prepare financial statement of its Indian business operations in accordance with Schedule III or 
as near thereto as possible for each f inancial year including: 
{l) documents that are required to be annexed should be in accordance with Chapter IX i.e., 

Accounts. 
(2) The documents relating to copies of latest consolidated financial statements of the parent 

foreign company, as submitted by it to the prescribed authority in the country of its 
incorporation under the applicable laws there. 

(ii) The Central Government is empowered to direct that, in the case of any foreign company or class of 
foreign companies, the requirements of clause (a) of section 381(1) shall not apply, or shall apply subject 
to such exceptions and modifications as may be specified in notification in that behalf. 

(iii) If any of the specified documents are not in the English language, a certified translation thereof in the 
English language shall be annexed. [Section 381 (2)] 

(iv) Every foreign company shall send to the Registrar along with the documents required to be del ivered t o 
him, a copy of a list in the prescribed form, of all places of business established by t he company in India 
as at the date with reference to which the balance sheet referred to in section 381(1) is made. 

According to the Companies (Registration of Foreign Companies) Rules, 2014, every foreign company 
shall file with the Registrar, along with the financial statement, in Form FC-3 with such fee as provided 
under Companies (Registration Offices and Fees) Rules, 2014 a list of all the places of business 
established by the foreign company in India as on the date of balance sheet. 

According to the Companies (Registration of Fore ign Companies) Rules, 2014, if any foreign company 
ceases to have a place of business in India, it shall forthwith give notice of the fact to the Reg istrar, 
and as from the date on wh ich notice is so given, t he obligation of the company to del iver any document 
to the Registrar shall cease, if it does not have other place of business in I ndia. 

(v) According to the Companies (Regist rat ion of Foreign ~ompanies) Rules, 2_014, . . 
(a) Every foreig n company shall , along with the f inancial statement required to be filed with the 

Registrar, attach thereto the fo llowing ~ocuments; namely: -

1 Statement of related party transaction 
2 Statement of repatriation of prof its . . . 
3. Statement of transfer of funds (including d1v1dends , if any) 

Companies Incorporate Outside India "'-- --=--• 
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Question 4~ 

anies Act' 2013' exam 

In the \ight of the provisions oft~~ Comp 

ih Board of Directors tneets and 

considered as a 'Foreign Company . 
. stered in Singapore. e 

i. Mis Red Stone Limited is a Com~any rei1Meeting he\d in India. ized Mr. 'Y' in India to find 

executes business decisions at their Boar . d . ihai\and has author 

L' ·t d reg1stere m 

ii. M/s Blue Star Pub\ic Company t1m1 -~h them on beha\f of the Compa~f d ·ts main server in Dubai for 

customers and to enter contrac s w1 . d . Dubai has insta e I • 

... M/s Xex Limited Liabi\ity Company reg1stere m f for its client in India. 

"'· maintaining office automation software by Cloud Compu mg lCA Final Nov 2019 - New/ ICAI Module.1 

Answer: 
Re\evant provision: 

"F . company" means any 

According to section 2( 42) of the Companies Act' 20~3' _oreign 

company or body corporate incorporated outsid~ I nd1a which- h t physica\ly or through e\ectronic 

a. has a p\ace of business in India whether by 1tse\f or throug an agen • 

mode: and b. conducts any business activity in India in any other manner 
According to Companies (Registration of Foreign Companies) Ru\es, 2014, ':elect:onic mode" ~~ans carrying 

out e\ectronica\ly based, whether main server is insta\\ed in India or not, mcluding, but not hm,~e~ to-

o. business to business and business to consumer transactions, data interchange and other digital supply 

transactions; b. offering to accept deposits or inviting deposits or accepting deposits or subscriptions in securities, in 

India or from citizens of India; 
c. financia\ sett\ements, web-based marketing , advisory and transactiona\ services, database services and 

products, supp\y chain management; 
d. on\ine services such as te\emarketing, telecommuting, te\emedicine, education and information research: 

and 
e. a\\ re\ated data communication services whether conducted by e-mai\, mobi\e devices, socio\ media, cloud 

computing, document management, voice or data transmission or otherwise. 

Given Case and Analysis: 1. In the given situation, M/ s Red Stone Limited is registered in Singapore. However, it does not have 
0 

place of business in India whether by itse\f or through an agent, physical\y or through e\ectronic mode: 

and does not conduct any business activity in India in any other manner. Mere holding of board meetin s 

and executing business decisions in India cannot be termed as conducting business activity in I d~ n IQ, 

Hence, M/s Red Stone Limited is not a foreign company as per the Companies Act, 2013. 

2. In the given situation, M/s B\ue Star is registered in Thai\and. It has authorized Mr. Y in India to find 

customers and enter into contract on beha\f of the company. Thus, it can be said that M/s B\ue Star 

Limited has both p\ace of business in India through an agent, physica\\y or through e\ectronic mode· d , an 

is conducting business activity in India. Hence, M/s B\ue Star Limited is a foreign company as per the 

Companies Act, 2013. 
3. In the given situation, M/s Xex Limited Liability Company is registered in Dubai and has insta\\ed its 

main server in Dubai for maintaining office automation software by Cloud Computing for its c\ient in 
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India. Thus, it can be said that M/ X . . 
h 

I tr · d s ex L1m1ted L' b'I' throug e ec onic mo e and is conduct· b . 10 1 1ty Company has a place of business in India 
·s fo · ing us1ness t' · Company I a reign company as per the C . ac 1v1ty in India. Hence, M/s Xex Limited Liability 

QU,stion 5: . ompanies Act, 2013. 

Abroad Ltd., a foreign company without t bl ' . 
f b 

. . es a ishing a pl f b . 
prospectus or su sc~1pt1on of securities in India B . ace O usiness in India, proposes to issue 

P
rocedure of such an issue of prospectu b · eing O consultant of the company advise on the 

s Y Abroad Ltd. ' 

Answer: [!CAI Module] 

AS per section 389 of the Companies Act 2013 . 

P
rospectus offering for subscription in s ' .. ' no person shall issue, circulate or distribute in India any 

ecur1t1es of a c m · ·d 
India, whether the company has or has not . 0 pony incorporated or to be incorporated outs, e 
business in India, unless before the is es~ablished, or when formed will or will not establish, a place of 

. . sue, circulation or d' t 'b t' f h . d' 
thereof cert1f 1ed by the chairperson of the com is r, u 1~n o t e prospectus in In 10, a copy 
approved by resolution of the mana . b d h pony and two other directors of the company as having been 

sp
ectus states on the face of •t tghing O Y as been delivered for registration to the Registrar and the 

pro I at a copy has bee s d 1· d d h h d 
to the copy, any consent to the issue of the r n ° . eivere , on t ere is endorsed on or attoc e 
be prescribed under Rule II of th C . p ospectus requrred by section 388 and such documents as may 

e ompanies (Incorporated outside India) Rules, 2014. 

Accordingly, the Abroad Ltd. a foreign c m h II d . h th b t t d . . 0 pony s O procee with the issue of prospectus in compliance 
wit ea ove s a e prov1s1ons of section 379 of the Act. 

Question 6: 
Jackson & Jackson LLC, incorporated in Germany is propos,·ng t st bl' h b · · M b · I d' It , o e a ,s a usiness in um 01, n 10. s 

official documents are in German language. Whether Jackson & Jackson LLC can file the required 

documents with Registrar in the same language. 
[ICAI Module] 

Answer: 
Every foreign company shall, within 30 days of the establishment of its place of business in India, deliver 
the documents to the Registrar as per Section 380 of the Companies Act, 2013. Further, if the original 
instruments/ documents are not in the English language, a certified translation in the English language is 

required for the same and submitted to Registrar. 

Question 7: 
Swift Pharmaceuticals, a Company registered in Singapore, has started its business in India during the 
financial year 2016. The Company has submitted all the required documents with registrar within the due 
date. On March 1, 2023, Swift Pharmaceuticals has shifted its principal office in Singapore. Does the 
Company required to undertake any steps due to change in address of principal office. 

[ICAI Module, RTP May'24] 

Answer: Section 380 (3) provides that where any alteration is made or occurs in the documents delivered to the 
Registrar under section 380, the foreign company shall, within 30 days of such alteration, deliver to the 
Registrar for registration, a return containing the particulars of the alt.eration in the prescribed form. The 
Companies (Registration of Foreign Companies) Ru les, 2014, hos pr_escribed that the return containing the 
particulars of the alteration shall be filed in form FC-2 along with prescribed fees. Accordingly, Swift 
Pharma ut· 

1 

• d t submit the full address of the new registered or principal office of the 
ce ,ca s 1s require o 

company by March 30, 2023. 

Question 8: . . . 
2 L 

. ted in Japan has a branch office in Hyderabad in India. Mr. Bhartiya 
itmted a F Company I ncorpora . o , th I d' ' oreign ' h res of z Limited which comprises 101/o of the paid-up share capital 

e n 1an C1t1zen holds preferences 
0 

~ Ill 
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dia holds equity shares of Z Limited ~ 

,,, 
Y \ncorporated m In h f nc1al year 2019-20 th hi~ 

of the. company De.sh, Limited, a compan 
y Dur mg t e ,no 

• trt, 

comprises 45% .of the paid-up share capital of the compan cl under section 380 of the Act and the coll\ 

been alteration In the partlculars of the documents ment,o;e 30 days Analyze m the light of the opp\\~ 

has foiled to submit the alterations to the Reg 1strar wit 
1
~ ts en~ered mto by the foreign company? 

laws the. consequences of failure on the validlty of any con roe (CA Final MTP April 2021 - t...1_ •~v.\ 
Answer: 
Relevant prov1s1on: 

ot less than fifty per cent of the paid-up short 

As per Section 379 of the Companies Act , 20l3 w~ere n art\ reference, of a foreign company is held 

capital, whether equity or preference or partly equity a nd P ybp d rporate incorporated in India 
Ponies or o ,es co 

, or 

by one or more citizens of India or by one or more com 
d rate incorporated in 1 d 

es or bo ,es corpo 
n ,0 

by one or more c1t1zens of India and one or more compam he rovisions of th,s Chapter and sue ' 

whether singly or in the aggregate, such company shall comply w1th t P . d b ·t I d h 
h d t t h business carr1e on Y I in n 10 as 1f 

other prov1s1ons of this Act as may be prescribed wit re.gar O e 
,t were a company incorporated in India. 
As per section 393 of the Act, any failure by a company to comply with the prov, 5,ons of Chapter XXII of 

the Act shall not affect the validity of any contract, dealing or transaction entered into by the company or 

,ts liability to be sued in respect thereof, but the company shall not be entitled to bring any suit, claim any 

set-off , make any counter-claim or institute any legal proceeding in respect of any such contract, dealing 

or transaction, until the company has complied with the prov1s1ons of this Act applicable to it. 
Given case, Analysis and Conclusion: In the above question, the provisions of the Companies Act, 2013 are applicable on Z Limited because an 

aggregate of 55% of the paid-up share capital of the company are held by an Indian citizen and Indian 

company. 

Therefore, Provisions of the Companies Act , 2013 apply on the company. However, there has been violation of section 380 of the Act , so as per section 393 of the Act , the validity 

of any contract entered into by the foreign company shall not be affected , the company may be sued in 

respect of such contract but shall not be entitled to bring any suit in respect of such contract until it has 

complied with the relevant provisions related to the companies incorporated outside India under the 

Companies Act, 2013. 

Question 9: [Controversial Question] In the light of the provisions of the Companies Act, 2013 explain whether the following Companies can be 

considered as a 'Foreign Company' : i. A Company which has no place of business established in India yet is doing onlme business throu h 

telemarketing in India. 

g 

it. A Company which 1s incorporated outside India employs agents in India but has no place of business in 

India. 
111. A Company incorporated outside India having shareholders who are all Indian citizens. 

[CA Final Nov 2018 New] 
OR 

Robertson Ltd. 1s a company registered in Thailand. Although, it has no place of business established in 

India, yet 1t 1s doing online business through telemarketing in India. Whether it will be treated as a Foreign 

Company under the Companies Act, 2013'? Explain. 

[CA Final May 2015, RTP Sept 2024] 

Answer: 
According to section 2( 42) of the Companies Act, 2013, "foreign company" means any company or bo.:!~• 

corporate incorporated outside India which: 
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a. has a place of business in India whether by itself or through an agent, physically or through electronic 

mode:and 

b. conducts any business activity in India in any other manner. 

According to the Companies (Registration of Foreign Companies) Rules, 2014, "electronic mode• means 

carrying out electronically based, whether main server is installed in India or not, including, but not limited 

to -

1. business to business and business to consumer transactions, data interchange and other digital 

supply transactions: 

ii. offering to accept deposits or inviting deposits or accepting deposits or subscriptions in securities 

in India or from citizens of India; 

iii. financial settlements, web-based marketing, advisory and transactional services, data base services 

and products, supply chain management; 

iv. online services such as telemarketing, telecommuting, telemedicine, education and information 

research; and 

v. all related data communication services whether conducted by e-mail, mobile devices, social media, 

cloud computing, document management, voice or data transmission or otherwise 

In the light of the said provisions of the Companies Act, 2013, as enumerated above: 

i. A company which has no place of business in India but is doing on line business through telemarketing in 

India, will be considered as a 'Foreign Company'. 

i1. A company incorporated outside India which has a place of business in India whether by itself or through 

an agent, physically or through electronic mode, will be considered as foreign company. 

Thus, a company incorporated outside India which does not have a place of business in India, will not be 

considered a 'Forei n Com an ' 

Author's Note: 

The answer of ICAI seems to be based on some literal interpretation which sounds illogical to the 

Author. Student may also consider that - Employing an agent in India would technically establish 

Place of Business of India and hence this com an will become a Forei n Com an as er Sec 2(42). 

iii. A company incorporated outside India having shareholders who are all Indian citizens shall be a 'Foreign 

Company' 

(It is presumed that the company in question is incorporated outside India, so that provisions of section 

2(42) of the Companies Act, 2013 can be applied on it) 

Author's Note: 

Yet again a controversial answer. The definition of foreign company in no way depends on the 

cit1zensh1p except to the extent provided u/s 379. In this case, the co. having shareholders as Indian 

Citizen will not make it a Forei n Com an . The answer of ICAI is incorrect. 

Question 10: 
Trans Asia Limited is registered as a public company u/s 4(7) of the erstwhile Companies Act, 1956 which 

Is a subsidiary of Galilio Limited, a foreign company. Trans Asia Limited carries on business in India 

describing itself as a foreign company. Can it do so? State the actions that can be taken against the company 

for improper use or description as foreign company under the provisions of the Companies Act, 2013.? 

[CA Final Nov 2018-Old] 

Answer: 
Foreign Company [Section 2(42)]: "Foreign company" means any company or body corporate incorporated 

outside India which : 
a has a place of business in India whether by itself or through an agent, physically or through electronic 

mode: and 
b Conducts any business act1v1ty in India in any other manner. 

Companies Incorporate Outside India 1111 
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/s 4(7) of the erstwhil c d as a pub he company u 
. e o~ 

In the Instant case Trans Asia L1m1ted is reg1stere 
I 

n company. Though Trans Asi~ Limit~~ 

Act 1956 which i~ a subsidiary of Galrlio Limited, a fodre 9 I dia it is not a foreign cotnpany. He. 11
~ 

, 
t egistere in n , 

l'lct, 

subsidiary of a foreign company but since ' is r 

,11 

cannot describe itself as a foreign company. 

f co· 
Action against the improper use/descr1pt1on as oreig~ · ) R I s Z014 ,f any person or persons trod 

As per Rule 12 of the Companies (Registration of Foreign Co. due ' tion' as a foreign cotnpany regist ec,. 
d or title or escr1p 

ered 

carry on business 1n any manner un er any name h f those persons shall unless d 

under the Act or the rules made thereunder, that person or eac do sha ll be liable for 
1

1nvesti u~ d h Act d I s made thereun er, 
9at10, 

registered as foreign company un er t e an rue esti ation shall be taken against th 

under section 210 of t he Act and action consequent upon that inv 9 
at 

person, 

Question 11: 
Mr. Z1yan an Indian citizen holds 25% of the paid-up capital of Laurel Steven Limited, a_ com~any which Was 

incorporated in Singapore with a paid-up capital of 10 million Singapore Dollars. SwaraJ Limited~ : 0mpany 
registered 1n India holds 30% of the paid-up capital of Laurel Steven Limited. Laurel Steven Limited has 

recently established a share transfer office at New Delh1. The Company seeks your advice as to what 
formalities 1t should observe as a foreign company under the Companies Act , 2013. 

[CA Final Nov 2017] 
Answer: 
In terms of the definition of a foreign company under section 2 (42) of the Companies Act, 2013 a 

"foreign company" means any company or body corporate incorporated outside India wh ich: 
1. has a place of business in India whether by itself or through an agent , physically or through 

electronic mode; and 
i1. Conducts any business act1v1ty 1n India in any other manner. 

According to Section 386 of the Companies Act , 2013 , "Place of business• includes a share transfer or 

registration off ice. 

Further, Section 379 states that where not less than 50% of the paid-up share capital , whether equity or 

preference or partly equity and partly preference, of a fore ign company is held by one or more c1t1 zens of 

India or by one or more companies or bodies corporate incorporated in India, or by one or more citizens of 

India and one or more companies or bodies corporate incorporated in India, whether s ingly or in the 

aggregate, such company shall, in respect of its Indian Business, comply with the provis ions of this 
Chapter and such other provisions of this Act as may be prescribed as if 1t were a company incorporated 

in India. 

In the case given in the question, the following facts are given: a . Laurel Steven Ltd. was incorporated in Singapore and has a place of business (share transfer office) in 

New Delhi; hence, 1t 1s a foreign company. 
b. Its shareholding comprises of 25% held by Mr. Ziyan who is a citizen of India and 30% by Swaraj 

L1m1ted which Is a company registered in India. Together the two Indian shareholders hold 55% of the 

share capital of Laurel Steven Ltd. 

Therefore, although Laurel Steven Ltd. is a foreign company , due to the holding of more than 50% of 

its share capital by two Indian entities, it will be covered under section 379 and will be treated as a 
company incorporated in I ndia or as an Indian Company. 

Ill Companies lncor o •• n. ·· ~ 
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However, it may be noted that under s . 
st•""" Ltd. will be only in respect f :ction 379, the opplicotion of the Companies Act, 2013 on Laurel 
onywhere outside Indio. 0 us,ness carried by it in Indio and not in relation to its business 

Under Section 380 of the Act a forei n . toblishment of a place of bu~iness in\ company ,s required to file for registration within 30 days of the 
eS_ certified copy of th • t ndia the following documents with the Registrar: 

1 
a e ins rument co t 't t· . .' the full address of th . t d ns I u ing or defining the constitution of the company. 

"· e reg1s ere or p . . I ff 
1i1 a list of the directors and secretar rinc1pa o ice of the company: 

· C mpanies (Regist t· f F . Y of the company containing such particulars as prescribed under 
0 ra ,on ° ore,gn Companies) Rules 2014· 

iv the name and address or the n m d dd ' ' · · · th . d f a es an a ress of one or more person's resident in India who 1s 
au or1ze or correspondence on behalf of the com an .: 

v the full address of the off i f th • p y · b . . I d' ce O e company in India which is deemed to be its principal place of 
usmess in n 10; 

vi. particul~rs of opening and closing of a place of business in India on earlier occasion or occasions: 
vii declaration that none of the direct f th · · · d' h · . ors o e company or the authorized representative 1n In 10 as 

ever been convicted or debarred f f · f · · · d rom ormat1on o companies and management in India or abroa : 

and 
viii. any other information as may be prescribed. 

Question 12: 
Tokushia Motors Ltd. was incorporated in Japan. Its share capital is held by the following persons: 

(a) Citizens of India - 10%; 
(b) Indian Companies- 40% 

The company has opened its representative office in Mumbai on 15th January, 2021, in order to receive 
orders from the Indian Market and make available the delivery of Japanese luxury cars to the Indian 

purchasers. 

The company was not aware of the Indian Company Law, hence could not file the required documents to the 

Registrar. The company could file all the required documents only on 28th February, 2021. 

Based on the above facts, answer the following questions: 
(i) Whether the provisions of Chapter XXII of the Companies Act, 2013 are applicable on Tokushia 

Motors Ltd? 
(ii) What documents are required to be filed by Tokushia Motors Ltd to the Registrar of Companies? 

(iii) By what time all the requisite documents shall be filed? [CA Final RTP Nov 2021 -New] 

Answer: 
(i) Section 379(2) of the Companies Act, 2013, provides that where not less than fifty per cent of the 

paid-up share capital, whether equity or preference or partly equity and partly preference, of a foreign 
company is held by one or more citizens of India or by one or more companies or bodies corporate 
incorporated in India, or by one or more citizens of India and one or more companies or bodies corporate 
incorporated in India, whether singly or in the aggregate, such company shall comply with the provisions 
of this Chapter and such other provisions of this_ Act as may b~ pre~cribed with regard to the business 

carried on by it in India as if it were a company incorporated in India. 

In the given case, although the company was incorp_orated in ~apan, how_ever its share ~apital of not 
less than 50% is held by the Indian citizens and Indian co_mpanies, hence 1n terms of_ section 379(2) all 
the provisions pertaining to Chapter XXII of the Companies Act, 2013, shall be applicable on it. 

(ii) In terms of section 380(1) every foreign company shall , wi_thin t~irty days of the establishment of its 

place of business in India, deliver to the Registrar for reg1strat1on: 

-
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. andum and articles, of the cotnpany f h h t statutes or memor d ·t h . or 

a . a cert1f1ed copy o t e c or er , 't t · of the company an , 1 t e 1nstrutne ~ d f . · 9 the const1 u ion 
nt 1 

instrument constituting or e mm . h f in the English language; s~ 
t f d translation t ereo in the Engh sh language, acer 1 ,e 

I 
al off ice of the company; b . the full address of the registered or princ P y containing such particulars as 

c. a list of the directors and secret ary of the compan 
"'°'f ~ prescribed: 

f or more person's resident · 
d. the name and address or the names and address o . one f cess and any notices in llldq 

authorized to accept on behalf of t he company service O pro or othtt documents required to be served on the company; d b •t • . 
e . the full address of the off ice of the company in India which is deeme t o e 

I 
s principal place 0f business in I ndia: 

. . 
· 

· f I f b ss ·n I ndia on ear lier occasion or occas 

f. particulars of opening and closing o a pace o usine I 

ions; 
g. declaration that none of the directors of the company or t he authorized r epresentat ive in Indio 

has ever been convicted or debarred from formation of companies a nd management in India or abroad; and 
h . any other information as may be prescribed. 

Fur t her its sub-section (3) provides that where any alteration is made or occurs in the documents 
delivered t o t he Registrar under this section, the foreign company shall, within thirty days of such 

1 

a lteration, del iver t o t he Registrar for registration, a return containing the particulars of the 
alteration in t he prescribed form. 

(iii) In the given, case t he company had established its representative office in India on 15.01.2021, it was 
req uired t o file t he documents latest by 14.02.2021 with t he Registrar. 

Question 13 : [Extra-ordinary question] Qinghai Huading Industrial Company Ltd. , incorporated in China es .:1blished a place of business at Mumbai. 
The Charter/ Documents constituting the Company is in Mandar 1 m Chinese (Chinese local language). It is 
required inter alia to file a certified translation of above documents with the Registrar of Companies in 
India . Who can authenticate the translated charter/ documents as per the provisions of the Companies 
Act, 2013 and Rules made there under governing fore ign companies in case such translation is made at 
Mumbai? 

[CA Final May 2018] 
Answer: 
According to Rule 10 of the Companies (Registration of Foreign Companies) Ru les , 2014, 
i. All the documents required to be filed with the Registrar by the foreign companies shall be in English 

language and where any such document is not in English language, there shall be attached a translation 
thereof in English language duly certified to be correct in the manner given in these rules. ii. Where such translation is made within India , it shall be authenticated by-a . an advocate, attorney or pleader entitled to appear before any High Court: or b. an affidavit , of a competent person having , in the opinion of the Registrar, an adequate knowledge 

of the language of the original and of English. 
In the instant case, Qinghai Huading Industrial company Ltd. can translate the related documents within 
India , and they shall be authenticated by the persons mentioned under the above Rules. 
Quest ion 14: 

. . 
Analyze under the provisions of the Companies Act, 2013 , whether the fo llowing Companies can be 
considered as a Foreign Company: 

. . . . 
AC t d tside India and registered in Moscow: Russia has installed ,ts main server 

, ompany incorpora e ou 
. f ·t 1· t · r d' 

· · ft b loud computing or I s c 1en in n 10 

in Moscow for maintaining off ice automation so ware Y c __ _. · 
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ii, 
A Company which is incorporated outsid . · . I d' e India employs agents in India but has no place of business in n ia. 

iii. 

iv. 

A Company incorporated outside India d . • · 
U
rce customers and subse ti an registered in Australia has authorized Mr. X in India to so quen Y to enter · t f f h C A Company incorporated outside I . I~ 0 co~tracts with them on behal o t ~ ompany. 

financial strategy, important deci . 
nd10 

and is_ registered in Mauritius. All the business model~, 
d

. sions are carried and taken out at the Board Meetings held only in In 10. 

Answer: 
As per the facts, a company is registe d · M • 

[CA Final Jan 2021-New] 

i. . . . ff . re in oscow, Russia and has installed its main server in Moscow for maintainhi_ng O 
ice auhtomation software by Cloud Computing for its client in India. Thus, it can be id that t Is company as a place f b · • . • · sa . . . . 0 usiness in India through electronic mode and Is conducting business act1v1ty in India. Hence the ab • . . • h . . . , ove company Is a foreign company by taking into account t e provisions of S~ction 2(42) of the Companies Act, 2013 read with the Companies (Registration of foreign Companies) Rules, 2014. 

ii. In this case: 0 co~pany_ is incorporated outside India and employs agents in India but does not have a 
place of business in India. As per section 2(42) of the Companies Act, 2013 , foreign company means any 
company or body corporate incorporated outside India which has a place of business in India whether 
by itself or through an agent, physically or through electronic mode. Since, the company though 
employed agent in India but have no place of business in India, so it cannot be termed as foreign company. 

iii. In the given situation, a company is registered in Austra lia. It has authorized Mr. X in India to source 
customers and enter into contract on behalf of the company. Thus, it can be said that this company has 
both place of business in India through an agent, physically or through electronic mode; and is 
conducting business activity in India. Hence, this company is a foreign company as per the Companies Act, 2013. 

iv. In the given situation, a company is registered in Mauritius. However, it does not have a place of 
business in India whether by itself or through an agent, physically or through electronic mode; and does 
not conduct any business activity in India in any other manner. Mere holding of board meetings and 
executing business models, financial strategies and important decisions in India cannot be termed as 
conducting business activity in India. Hence, the above company is not a foreign company as per the 
Companies Act, 2013. 

Question 15: 
Phil Heath Systems Incorporated (PHSI), is a foreign Company registered in Australia and has established 
a place of business in India. The financial statements pertaining to the Indian business operations for the 
year ended 31st March, 2020 were prepared by the Company. Referring to the provisions of the Companies 
Act, 2013 , advise the Company on the following matters: 

i. Whether the accounts of the Company pertaining to Indian business operations shall be audited? If yes, 
by whom? 

ii. What is the due date for filing the audited financial statements with the Registrar of Companies (RoC)? 
iii. What is the effect of the contracts entered by an Indian Company with PHSI in case PHSI has not filed 

financial statements with the RoC? 
iv. In which e-form and within what period, the annual return of the Indian operations of the foreign 

company shall be filed with the Registrar of Companies? 
[CA Final Jan 21- New] 

Answer: 
Phil Health 5 I t d (PHSI) 0 foreign company, is registered outside India and has a place of ystems ncorpora e , . . . . business • I d' . h d t,·nancial statements pertaining to the Indian business operations it in n 10. As 1t as prepare • , 

Companies Incorporate Outside India - --
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. . 1 t d to companies in . . . . Therefore, prov1s1ons re a e corporQt 

reflects conducts of business act1v1ty in India. 
tii 

outside India shall be applicable to it. 

Following are the answer in line with said nature of the compaCny: . s) Rules 2014 PHSI shall get . 
. . f F reign ompanie , ' its 

i. According to the Companies (Registration ° ~ d' d b practicing Chartered Accountant. 
accounts, pertaining to the Indian business op~rations 'a~ . ,te Ch y; d Accountants. tn 
India or a Firm or Limited Liability Partnership of practicing ar ere 

ii. The audited financial statements of Indian business operations of PHSI sfhahll bfe d~livered to the h I f t h f 'nancial year o t e ore1gn company t 

Registrar within a period of six months of t e c ose o e I 

o 
which the documents relate i.e., latest by 30th September 2020. 
Provided that the Registrar may, for any special reason, and on application made in wri~ing by the foreign 
company concerned, extend the said period by a period not exceeding three months 1.e., latest by 31st 
December 2020. 

iii. According to Section 393 of the Companies Act, 2013, any failure by a company to comply with the 
provisions of Chapter XXII of the Companies Act, 2013 (chapter XXII deals with 'Companies 
incorporated Outside India'), shall not affect the validity of any contract , dealing or transaction entered 
into by the company or its liability to be sued in respect thereof. 
In the instant case, non-filing of financial statements by PHSI shall not invalidate the contracts entered 
by Indian companies with PHSI. 

However, PHSI shall not be entitled to bring in any suit, clairr any set off, make any counter claim or 
institute any legal proceeding in respect of any such contract until the company has filed the f inancial 
statements . 

iv. According to the Companies (Registration of Foreign Companies) Rules, 2014, every foreign company 
shall prepare and file an annual return in Form FC-4 along with prescribed fees, within a period of 60 
days from the last day of its financial year i.e., by 30th May 2020, to the Registrar containing the 
particulars as they stood on the close of the financial year. 

Question 16: 
X Inc is a company registered in UK and carrying on Trading Activity, with Principal Place of Business in 
Chennai. Since the company did not obtain registration or make arrangement to file Return, the GST Officer 
having jurisdiction, intends to serve show cause notice on the Foreign Company. As Standing Counsel for the 
department, advise the GST Officer on valid service of notice. 

[CA Final Nov 2014] 
Answer: 
Service of notice on foreign company (Section 383 of the Companies Act, 2013): According to section 383 of the Companies Act, 2013, any process, notice, or other document required to 
be served on a foreign company shall be deemed to be sufficiently served, if addressed to any person whose 
name and address have been delivered to the Registrar under section 380 of the Companies Act, 2013, and 
left at, or sent by post to, the address which has been so delivered to the Registrar or by electronic mode. 
Hence, the GST Officer may serve the show cause notice by following the above provisions. 
Assumption: It is assumed that X Inc is a foreign company within meaning of sec 379 of the Companies Act, 
2013 

Question 17: 
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Ltd a foreign Joint Venture Company h . . 
t1,NO r,ati~nal Financial Reporting Standards ~;1 its e~tabl~shed place of business in India an~ following 
tnW desires to know the following with ) and its financial statement being prepared in German 
lol19uoge nieS in India. Its area off ice is I retgad

rd to submission of its financial statements to the Registrar 
f coniPo . . . oca e at Mumbai· 

o submission of financial statements in G L · 
(·) ff' . I erman anguage· 

'.. format o 1nanc1a statements as per IFRs· ' 
('.~\ How authentication of its financial stateme~ts is 
(ill Whether the documents can be b . to be done? 
(iv) su m,tted at the Registrar's office at Mumbai? 

[CA Final MO>/ 21 - New] 
,4nsWer: . 
In the light of the given facts, following are the answer s: 

All the documents required to be filed w·th th R . • 1· h i. h f ' . 1 e eg1strar by the foreign companies shall be in Eng ,s 
I nguage. If t e inanc,al statements ar · G I ··t · d a . f . e ,n erman anguage and not in the English language, a cert, 1e 
translat ion t hereo in the English language shall be annexed and submitted to Registrar [Sec 381 (2)] 

format of Financial statement as per IFRS: 

ii. Rule 6 of the Companies (Account s) Rules, 2014 provides for the consolidation of accounts of companies 
in the following manner: 

Manner 0_f consolidation ~f Account s: The consolidat ion of financial statements of the company shall 
be made in accordance wit h t he provisions of Schedule III of the Act and the applicable accounting 
standards. 

iii. Authentication of t ranslated financial statement s (Rule 10 of t he Companies (Registration of Foreign 
Companies) Rules, 2014]: 

1. All the documents required to be f iled with t he Registrar by t he foreign companies shall be in 
English language and where any such document is not in English language, t here shall be attached 

a translation thereof in English languageduly certified to be correct in t he manner given in these 

rules. 

2. Where any such translation is made outside India, it shal l be authenticated by t he signature and 

the seal, if any, of-

(a) the official having custody of the original; or 
(b) a Notary (Public) of the country (or part of the country) where the company is incorporated: 

Provided that where the company is incorporated in a country outside the Commonwealt h, the 
signature or seal of the person so certifying shall be authenticated by a diplomatic or consular 
officer empowered under section 3 of the Diplomatic and Consular Officers (Oat hs and Fees) 
Act, 1948, or, where there is no such officer, by any of the officials mentioned in sect ion 6, of 
the Commissioners of Oaths Act, 1889, or in any relevant Act for the said purpose. 

3. Where such translation is made within India, it sha ll be authenticated by-
(a) an advocate, attorney or pleader entit led to appear before any High Court; or 
(b) an affidavit, of a competent person having, in the opinion of t he Registrar, an adequate 

knowledge of the language of the original and of Eng lish. 

1v. According to the Companies (Registration of Foreig~ Companies) Rules'. 2014, any docum~nt which any 
foreig . • d to deliver to t he Registrar shall be deli vered t o t he Registrar having n company 1s require . . 
jurisdiction over New Delhi Hence, the documents of MNO Lt d. cannot be subm1ttedat t he Registrar's 

0ff ice at Mumbai 

~ on 18: 
Identify h h h f II . mpanies can be categorized as foreign companies: w 1c among t e o owing co 

Cornpanies Incorporate Outside India > 
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d\tiona\~ditio~ . --f a hospital in India. Server 1 

e\o?ed ?atient's database or 
-\a sia . d' but em~ts ~nts in Indi~ 

P\ace of business in ln '.a -· h \d in India ard meetings e . held by an India com~ 
9% of the shareho\din~ f citizen~f India but has no place 

ff ers & ·invites de?os,ts rom f business In India . ~ion Company 
_ __,__ 49% of the shareholdmg_held by [CA Final MTP- Dec, 

t>ubOI t:>uba, 
Cahf~rnia 
Australia 

Washington 

Germany German 

Answer~ 

f . m any means any company or body 

According to Section 2(42) of the Companies Act, 2013 , oreign co p 
corporate incorporated outside India which: . 

h t physically or through electromc 

a. Has a p\ace of business in India whether by itself or throug an agen 
mode & 

b. Conducts any business activity in India in any other manner 
. f h • \ t · mode" means carrying out 

for the purposes of clause ( 42) of section 2 o t e Act, e ec romc 
. . 

. . • \\ d · I d' t · eluding but not limited to: 

e\ectromca\\y based, whether mam server 1s insta e in n 10 or no , in , 
.. 

1. business to business and business to consumer transactions, data interchange and other d,g,ta\ supply 

transactions: 
11. offering to accept deposits or inviting deposits or accepting deposits or subscriptions in securities, in 

India or from citizens of India: ii, . financial settlements, web-based marketing, advisory and transactional services , database services 

and products, supply chain management: 1v. on\ine serv·,ces such as te\emar\<.eting, telecommuting, telemedicine, education and information 

research:and 
v. all related data commumcat,on services , whether conducted by e-mail, mobile devices , social media, 

cloud computing , document management , voice or data transmission or otherwise: 
Also, as per section 379 of the Act , where not \ess than fifty per cent of the paid-up share capital , 

whether equity or preference or partly equity and partly preference, of a foreign company is held by one 

or more c1t1zens of India or by one or more companies or bodies corporate incorporated in India, or by one 

or more citizens of India and one or more companies or bodies corporate incorporated in India, whether 

singly or in the aggregate, such company shall comply with the provisions of this Chapter and such other 

prov1s1ons of this Act as may be prescribed with regard to the business carried on by it in India as if it 

were a company mcorporated in India . 
Based on the above provisions , analyzing each case as below: 

Duba, 

California 

Additional Condition 
Reasons 

Developed patient's Though incorporated outside India, it is 

database for a involved in transacting business in India and 

hospital in India, having place of Business through electronic 

Server in Mala sia mode. Hence it is a forei n com an 
No Place of business in Since the company, though employed agent in 

India but employs India, but have no place of business in India. 

a ents in India Hence not a foreign company. 
Board meetings held in Mere holding of meetings in India cannot be 

India 
termed as conducting business activity India. Hence not a forei n com,11-..1 tl.>-'-
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1.,11 ~IIIJ II II AM OINOIIAI ~} 

rr
traha Auttraha ~9% of 1h~ At ll"" 1ht! provtdlon,, If not lo.fl 1hon '50% of 

shoraholdlntJ held by ,hor nholdlng of a forolqn compo11y hi h"ld hy 
on Indian cotnpony Indian cl11u1u It 1, 1l't!a1'rd no nn Indian 

Cotnpnny Hcsncci 1h1s la no1 o fo1·1lqt1 
I t I w c.ompony 

' 5 Was llngton oshington Offc1•s & lnv1tt' 1 hi, 1, one of ·1hc-. woy~ o( t1•nn1oc1ln9 
deposits frotn c.111zeni b11sh1e,, 1h110119h cler.tronlc mod,_,,a, 1 lowtVi'II', 
of India bu1 hos no 1h15 c.ompany doc-sn't hovtt o ploctt of bualt1ctd 
ploc.c of bu5111ess India 111 Indio Hence 11· r.onnot· be l"alli-.d a, o 

6 Germany 
F ore1.911 Company _ , _ 

Gertnany 49% of the M pew 1h1t provisions, If 1101· l~ss than B01° of 

l I 
shareholding held by shareholding of o fo1·el<Jn company Is hrld by 
an Indian Cotnpany Indian citizens, it l!I t·rra·t·ed oo an Indlatl 

Company Hore only '19% Is hi-Id by Indian 
1-_.i.----~ ... ,~ ___ 1 ________ J conpan_y Hence this Is a forc!!)n cotl])Ony 

~uthor's Note: 
In case 4 and 6 Where ICAI says - "It ,s treated as an Indian Company Hence this 1s not a foreign 
compan( In this case, the Author believes that the 111tent1on of ICAI ,s to say that - By virtue of 

I 
Sec 379, the provisions applicable to Indian companies will become applicable to 1·hese companies bu1' 
whether or not it is a foreign company depends on whether 1t complies both the conditions mentioned 
u/s 2(42) 

Moreover, 1n the opinion of Author, the answer of ICAI for Part 2 and Part 5 seems incorrect to me. 
In case where a company incorporated outside employed agent in India, ,t ideally should be 
considered as foreign company despite not having a place of business in India. Similar argument for 
Port 5 I am hopeful that ICAI correct s ,ts answers when this MTP question actually comes in exam. I 
request student to stick to the viewpoint that they agree with . I have already stated mine @ Keep 
9oingl 

Question 19: 
1) Elegant Educations Ltd, ,s a UK based company, engaged in the business of providing on - line 

education. It has introduced some certifi cate courses having duration of 4 to 6 months and any 
person can enrol 1n t he courses. The education is provided through on-line classes, webinars and study 
materials are supplied through e-mails to t he reg istered candidates. The company is not having any 
place of business 1n India. It is mentioned that all the candidates who have enrolled in the course are 
the I nd,on Citizens res iding ,n India, Based on the above facts of procuring 100% business from India, 
whether the company w,11 be treated as foreign company or an Indian company. 

2) What will be your answer if ,n the above question, more that 55% of that foreign company's paid-up 
share cop1tol ,s held by Indian Companies or Indian Citizens. 

[CA Final MTP2- Nov22] 
An:wer: 
1) I n terms of Section 2(42) "Foreign Company" means any company or body corporate incorporated 

outs,de India wh,ch-
a. hos O place of business in Indio whether by itself or through an agent, physically or through 

electron,c mode; and 
b conducts any business act1v1ty in India in ~ny ot~er manner: . 

Further Rule 2(1)(c)(,v) of the Companies (Reg1strat1on of Foreign Companies) Rules, 2014 provides 
that for the purposes of clause (42) of sec:io,n 2 of th~ Act, _"electroni_c mod_e" means car_ry_ing out 
elP-ctronically based, whether main server 1s 1nstalle_d in India or_ n_ot, includin~, but not limited to 
onliM services suc.h as telemarketing , telecommuting , telemed1c1ne, education and information 

rea~rch 

( <Jmpanies Incorporate Outside India 

telegram
 - cainter_buddies



Corporate Laws & Otn, .-
YOUR CA BUDDY - CA SHUBHAM SINGHAL -

f eign company irrespective of the.f an is treated as or 
Qct 

II Thus, from the above provisions the com_p y that its 100% business comes from 1nd10
· 

•t I h th • d-up share cap, a , w e er eq,f hon 50% of the poi is held b - '1y 

2) Section 379(2) provides that where not less t f O foreign company Y 
. d tly preference, 0 

or preference or partly equity an par • one or more citizens of India; or • one or more companies; or • bodies corporate incorporated in India; . r bodies corporate incorporated in 

• one or more citizens of India and one or more companies 
0 

India, 

1 
with the provisions of Chapter XXn 

whether singly or in the aggregate, such company shal.l c~mp·ih egard to the business carried on by 

and such other provisions of this Act as may be prescribe wi r it in India as if ,t were a company incorporated in I~dia . ·t I is held by Indian Companies/ 

Thus, in the given case, if more that 50% of the paid-up share cadp1 a h mpany shall abide by th 

· · · 
· t · India an sue co 

e 

C1t1zen ,t shall be treated as a compan~ mc~rpora e in . nd 
393 shall be applicable. 

provisions of Section 380 to 386 (both inclusive) and Section 392 a 
Question 20: 
Blue Star Inc. is a company incorporated in USA, four years back and has no established place of business 

· I d' Th h d f II · t t 

m n IQ. e company as entere into o owing con roe s: Particulars Contracts entered in the ordinary course of business Material Contracts 
F.Y. 2017-18 

4 
2 

F.Y. 2018-19 
6 

1 
F.Y. 2019-20 

5 
3 

F.Y. 2020-21 
3 

4 Apart from above, one contract has been entered into with its manager. The company intended to offer its 

securities in India. For that purpose, the secretary of the company, Mr. Berry Christan prepared the 

prospectus along with annexing the required documents and got it registered. Expert's consent was issued 

in a separate statement, the reference of which was given in the prospectus. Few application forms for securities of Blue Star Inc. were issued to prospective investors without the 

prospectus out of which one such form was issued in connection with bona fide invitation to the person to 

enter into an underwriting agreement with respect to securities of Blue Star Inc. 
In the context of aforesaid case, please answer to the following questions: -
(i) Whether the expert's statement can be considered to be included in the prospectus? 
(ii) What copy of contracts would have been annexed with the prospectus by Mr. Berry? 
(iii) Whether it is valid on the part of Blue Star Inc. for issuing few application forms without prospectus? 

[CA Final RTP, May 22] 

Answ2r: 
(i) According to section 388(2) of the Companies Act, 2013 , a statement shall be deemed to be included in 

a prospectus, if it is contained in any report or memorandum appearing on the face thereof or by 

reference incorporated therein or issued therewith. In the given case, the reference of expert's consent statement was given in the prospectus. Thus, the 

expert's statement shall be deemed to be included in a prospectus. 
(ii) According to the Companies (Registration of Foreign Companies) Rules, 2014, the following documents 

shall be annexed to the prospectus, inter-alia, namely: -
. 

a) a copy of contracts for appointment of managing director or manager and m case of a contract 
not reduced into writing, a memorandum giving full particulars thereof: 
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b) a copy of any other material contracts, not entered in the ordinary course of business, but 
entered within preceding 2 years. 

I n the given case, during the preceding 2 years, i.e., F.Y. 2019 -20 and F.Y. 2020-21, respectively, the 
material contract s entered into by Blue Star Inc. are 3 + 4 = 7 and apart from it, one contract has been 
entered into with its manager. So, in total 8 copies of contracts would have been annexed with the 
prospectus by Mr. Berry. 

(iii) According to section 387(3) of the Companies Act, 2013, no person shall issue to any person in India a 
form of application for securities of such a company or intended company as is mentioned in section 
387(1), unless the form is issued with a prospectus which complies with the provisions of this Chapter 
(Chapter XXII) and such issue does not contravene the provisions of section 388: 
Exception: If it is shown that the form of application was issued in connection with a bona fide invitation 
t o a person to enter into an underwriting agreement with respect to securities. 

Blue Star I nc. has , thus, violated provisions of section 387(3) by issuing few application forms without 
prospectus. However , t he application form issued in connection with bona fide invitation to the person 
to enter into an underwriting agreement with respect t o securities of Blue Star Inc. can be considered 
as valid as such a case is covered by the exception to the said sub-section. 

Question 21 : 
(i) Tokyo Ferro Alloys Limited, a company reg istered in Japan, started its operations in India by 

establishing a Marketing Division in Mumbai on 1st April , 2021. Recent ly, t he Company decided to issue 
certain securities in India and therefore, is planni ng t o circulate in India, a prospect us offering for 
subscription in securities of the Company. Assuming that all the other formalities in this respect have 
been complied with, advise the person in-charge of Indian operations regarding the other documents 
required to be annexed to the prospectus in order to registered the same, referr ing t o the relevant 
provisions of the Companies Act, 2013 and the rules made thereunder, 
Vibav Pte, a company incorporated in Singapore is having a liaison office in Delhi. The Liaison offi ce 
seeks your advice regarding the documents to be filed with the Registrar along with the financia l 
statement under the Companies Act, 2013 read with the Companies (Registration of Foreign Companies) 
Rules, 2014 

[CA Final - Dec 21, MTP May' 24] 
Answer: 
(i) According to this Section 389 of the Companies Act, 2013 read with Rule 11 of the Companies 

(Reg istration of Foreign Companies) Rules, 2014, 

The Following documents shall be annexed to the prospectus, namely: 
a. any consent to the issue of the prospectus required from any person as an expert; 
b. a copy of contracts for appointment of managing director or manager and in case of a contract 

not reduced into writing, a memorandum giving full particulars thereof; 
c. a copy of any other material contracts, not entered in the ordinary course of business, but 

entered within preceding 2 years; 
d. A copy of underwriting agreement; and 
e. A copy of power of attorney, if prospectus is signed through duly authorized agent of 

directors. 

Accordingly, the person in charge of the Indian operations shall be advised in accordance with the 
above provisions. 

(ii) According to Rule 4 of the Foreign Companies (Registration of Foreign Companies) Ru les, 2014, every 
foreign company, shall, along with the financial statement required to be filed with the Registrar, 
attach thereto the following documents; namely: -

1 Statement of related party transaction 
2 Statement of repatriation of profits 

Companies Incorporate Outside India 
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f f d ( I di dividends, 1f any). 
3. Statement of transf er o un s inc u ng 

Corporate Laws & 011, , I 
. rescribed in the Companies (Regist 

The above statement shall include such other particulars as are P 
ratio~ 

of Foreign Companies) Rules, 2014. 

Question 22: 

· Th d h b · ss place in Mumbai. e company has i 

RFC L,m,te.d has been incorporated m Singapore an as a usme d 
1 00 000 f sslled 

5,00,000 shares of USD 100 each, cons1st1ng of 4,00,000 equity shares an USD 
50 

pre e;enc~ shares. 

The issued share capital Is fully paid up except 5,000 preference shares where p~r s ore is unpaid. 
RJW, an Indian c1t1zen is holding 26,000 preference shares which include llOO pa~tly pat~- ~p shares and 
Ronte Limited incorporated in New-Delhi (India) is holding 2,23,500 equity ~hares in RFC Limited. 
The Registrar of Companies issued notice under Section 379 of the Companies.A~t, 2013 addre.ssed to the 

person whose name and address has been delivered to the Registrar by RFC Limited for compliance under 
the Companies Act, 2013 for foreign companies. The above notice was Delivered at the address which was given by RFC Limited to the Registrar of 
Companies. 
Answer the following, referring to the provisions of the Companies Act, 2013: 
(1) Whether RFC Limited is a foreign company? (1i) Whether service of notice by the Registrar of companies Is valid? 
Answer: 
(1) Whether RFC Limited is a Foreign Company? 

[CA Final May 22] 

As per Section 2(42) of the Companies Act , 2013, "Foreign Company" means any company or body 
corporate incorporated outside India which has a place of business in India whether by itself or through 
an agent, physically or through electronic mode; and conducts any business activity in India. Provision of Section 379(2): Requirement of holding of paid-up share capital of Foreign Company: 
Further, in the light of the inputs given in the problem, where not less than 50% of the paid-up share 
capital, whether equity or preference or partly equity and partly preference, of a foreign company 
incorporated outside India is held by one or more citizens of India and one or more companies or bodies 
corporate incorporated in India, whether singly or in the aggregate, such foreign company shall also 
comply with the provisions of Chapter XXII and such other provisions of this Act as may be prescribed 
with regard to the business carried on by it in India as if it were a company incorporated in India. [Section 
379(2)] 

In the given case, RFC Limited, incorporated in Singapore has a business place in Mumbai. The Company 
has issued 5,00,000 shares of USD 100 each i.e., of USD 5,00,00,000 comprising of USD 4,00,00,000 
equity share capital (i.e., 4 lac* USD 100) and USD 1,00,00,000 preference share capital (i.e,1 lac* USD 
100). 

As the issued capital was fully paid up except 5,000 preferences shares (i .e. , 5000* 50= USD 2,50,000), 
so, total paid~ share ca_El_tal of the RFC limited is: E ui Share Capital 
Preference Share Capital (Ful I Paid) Preference Share C~tal (Partly Paid) Total Paid ~ Share Capital --

--

USD 4,00,00,000 
USD 95,00,000 
USD 2,50,000 
USD 4,97,50,000 As per facts, shareholding by RJW, an Indian citizen is USD _2~,45,~00 preferen~e share ca~ital Ci_-e. 

26 000 shares *USD 100- 1100 shares* USD 50) and Ronte Limited incorpo:ated in _N~w-Delhi (India) 

' 
· I c· 2 23 500 *USD 100) in RFC L1m1ted. Aggregate 

Is holding USD 2,23,50,000 equity share capita 1.e., , , shareholding Is USD 2,48,95,000. 

Ill 
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As per requirement of Section 379(2), RJW, an Indian citizen and Ronte Limited incorporated (an Indian 
Company) were holding more than 50% of the shareholding (i.e. 50%* USD 4,97,50,000 = 2,48,75,000) 
in RFC Limited. 

Therefore, RFC Ltd. is not only a foreign company as per Section 2(42) but shall also be complying with 
the provisions of Chapter XXII and other provisions of this Act with regard to the business carried on 
by 1t in India, as if It were a company incorporated in India as per Section 397(2). 

(ii} Whether service of notice by the RoC is valid? 

Yes, the service of notice by the Registrar of Companies is valid in the light of Section 383 of the 
Companies Act, 2013. According to the provision any process, notice, or other document required to be 
served on a foreign company, shall be deemed to be sufficiently served, if addressed to any person whose 
name and address have been delivered to the Registrar and left at, or sent by post to, the address which 
has been so delivered to the Registrar or by electronic mode. 

Question 23: 
A company incorporated in France, with limited liability, established an office in Baroda, and started 
conducting business activity from its place of business. In compliance of Section 382 of the Companies 
Act, 2013, it conspicuously exhibited a name board outside its office, with the name of the company in 
English in big block letters. In three days, the company received a notice from the Registrar stating that 
it had not properly complied with the requirements of Section 382 of the Companies Act, 2013. Mention 
the areas of lapses of the foreign company, which would be mentioned in the notice. 

[CA Final MTP1- Nov 22] 
Answer: 
According to Section 382 of the Companies Act, 2013, 

every foreign company shall conspicuously exhibit on the outside of every office or place where it 
carries on business in India, the name of the company and the country in which it is incorporated, in 
letters easily legible in English characters, and also in the characters of the language or one of the 
languages in general use in the locality in which the office or place is situate; 

if the liability of the members of the company is limited, cause notice of that fact: 
(i) to be stated in every such prospectus issued and in all business letters, bill -heads, letter paper, 

notices, advertisements and other official publications of the company, in legible English 
characters;and 

(ii) to be conspicuously exhibited on the outside of every office or place where it carries on business 
in India, in legible English characters and also in legible characters of the language or one of the 
languages in general use in the locality in which the office or place is situated. 

After taking into account the provisions of Section 382 of the Companies Act, 2013, the following are the 
lapses by the company: 

(1) The company has exhibited the name of the company in English but it has not displayed the name of 
the country where it was incorporated. Further, it has not displayed both the facts in the local 
language or one of the languages in general use in the loca lity in which the office or place is situated. 

1.e., Baroda. 

(ti) Further the company is one where the liability of members is limited. The fact that the members 
l,ab,lrty ,s limited has not been conspicuously exhibited on the outside of every office or place i.e., in 
Baroda, in legible English characters and also in legible characters of the language or one of the 
languages in general use In the locality i.e., Baroda. 

The above lapses would have given rise to the notice from the Registrar. 

-

telegram
 - cainter_buddies



,H1r.l 
1. ~,Ir 

te LJWS & Other Laws YOUR CA BUDDY 
- CA SHUB HAM SINGH AL -

The General Clauses Act 1897 I 

Qll'5110" 1 
Mr· Apar and Mr. New, both aspiring Chartered A 

8 
th are having an argurnent about the rn . ccountants have rnet in a conference for CA students. 

h
o profession to guide them about th eanin~ of Financial Year. They have approached you as a senior in 

t e e meaning of F · I I ClaoseS Act, 1872. Also, brief thern about the d. inanc,a Year as per the provisions of the Genera 
1fference between a calendar year and financial year. 

[RTP May 21] 

"f' . I Y • d OR 
What is inanc1a ear un er the General Cl auses Act, 1897? 

[ICAI Module] 

. OR 
A confusion, regarding the meaning of 'f i · I , 

B th h 
. d'ff nancia year arose among the financial executive and accountant of 

company. o were aving I erent argum t d' a . . en s regar ing the meaning of financial year & calendar year. 
What is the correct meaning of financial year under the provision of the General Clauses Act, 1897? How it 
is different from calendar year? 

[MTP Nov 22, MTP-2 Nov 23, MTP May 24- 4 marks] 

AnsWer 
financial Year'. According _to section 3(21) of the General Clauses Act, 1897, financial year shall mean the 
year commencing on the first day of April~ The term Year has been defined under Section 3(66) as a year 
reckoned according to the British calendar. Thus, as per General Clauses Act, Year means calendar year 

which starts from January to December. 

Difference between Financial Year and Calendar Year: Financial year starts from first day of April but 

Calendar Year starts from first day of January . 

Question 2 
Vyas owned a land with acknowledgment due. He sold his land and the timber (obtained after cutting the 
fifty trees) to Yash. Vyas wants to know whether the sale of timber tantamount to sale of immovable 
property. Advise him with reference to provisions of "General Clauses Act, 1897". 

[May 18, RTP Nov 19, MTP April 19, Oct 19, March 21, March 22, RTP May'23, RTP May'24] 
OR 

What is "Immovable Property" under the General Clauses Act, 1897? [ICAI Module] 

Answer 'Immovable Property" [section 3 ( 26) of the General Clauses A ct, 189 7]' 'Irnrnovable Property' shall include: 

(i) Land, 
(ii) Benefits to arise out of land, and 

(iii) Things attached to the earth, or 
(iv) Permanently fastened to anything attached to the earth. 

It is I . d f' . . It ta·ins four elements: land, benefits to arise out of land, things attached 
an inc us1ve e in1t1on. con . to th h . ti fastened to anything attached to the earth . Where, in any enactment 
e eart and things permanen Y h . h d f ' . . . ' th d f· . . . I ty is in the negative and not ex aust1ve, t e e· in1t1on as given in the 

e e inrtron of rmmovab e proper . iven in that enactment. 
General Clauses Act will apply to the expression 9 
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tf trees) of fifty 
. . ber (obtained after cu mg . t<ltnari 

In the instant case, Vyas sold Land along wi~h. t_im Land is immovable property: however, titnber can~ 

trees of his land. According to the above def mition, h th 
at 

be immovable property since the same are not attached to t e ear · . 
ched to earth, hence are immovable property. 

Extra note - Trees are benefits arise out of land & atta 
Question 3 
What is a Document as per the Indian Evidence Act, 1872? 

[MTP March 1a1 
Answer 

· 
, II d stood a document 1s a paper or other 

As per Indian the Evidence Act, 1872: 'Document : Genera Yun er ' d f 'd t' . 

material thing giving information, proof or evidence of anything. The Law e mes ocumen '"a tnore 

technical form. 

· · · 'd t' s any matter eXpressed or described 

As per Section 3 of the Indian Evidence Act, 1872, ocumen mean 
. 

upon any substance by means of letters, figures or marks or by more than one of those means, '.n:ended 

t o be used, or which may be used, for the purpose of recording that matter. For Example: A writing is a 

document, any words printed, photographed are documents. 
Question 4 
Ayush and Vipul are good friends and pursuing CA course. While doing group studies for the paper of 

"Corporate and Other Law", they are confused about the provisions of section 3 of the Companies Act 

2013. Section 3 provides "A company may be formed for any lawful purpose by ... ............ . " Both Ayush and 

Vipul are in difficulty about the meaning of word "may". Whether it should be taken as mandatory or 

directory? 

[RTP May 22) 

Answer 
The word 'shall' is used to raise a presumption of something which is mandatory or imperative while the 

word 'may' is used to connote something which is not mandatory but is only directory or enabling. 
However, sometimes Word 'may' has a mandatory force if directory force will defeat object of the Act. 

However, sometimes the words "may and shall" can be interpreted interchangeably depending on the 

intention of the legislator. 
Ayush and Vipul, two CA students, are confused with the language of the provisions of section 3 of the 

Companies Act 2013 that whether the word "may" used in section should be considered as mandatory or 

directory. In the given case, it can be said that the word "may" should be taken as mandatory force, 

because the law will never allow the formation of company with unlawful object. Here the word used "may" 

shall be read as "shall". Usage of word 'may' here makes it mandatory for a company for the compliance of 

section 3 for its formation. 

Question 5 
Define the following term Affidavit with reference to the General Clauses Act, 1897 

[Nov 19 , Nov 20] 

Answer 
"Affidavit" [Section 3(3) of the General Clauses Act, 1897): 'Affidavit' shall include affirmation and 

declaration in the case of persons by law allowed to affirm or declare instead of swearing. The above definition is inclusive in nature. It states that Affidavit shall include affirmation and 

declarations. This definition does not define affidavit. However, we can understand this term in general 

parlance. Affidavit is a written statement confirmed by oath or affirmation for use as evidence in Court 

or before any authority. 
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tfOI' 6 QJ"K went to a Jewellery shop to pur h u s. . d I , . , c ase diamond ,,.r . us and in u ging in smuggling activlti M ornaments. The owners of jewellery shop are 
torI0 i i W es. rs K h ,10 proper enqu r es. as the purchase m d 

1 
• pure ased diamond ornaments honestly without 

ok1ri9 t d , a e n Good faith h , . I ~ 
18

97 so as o convey goo title? as pert e prov,s,ons of the General Causes 

1,ct. 

r 

[Nov 20] 

Ar.S"'" he instant case, the purchase of diamond 
!ll th are notorious and indulged in smuggling ortn·a~~nts by Mrs. K from a Jewellary Shop, the owners of 

"

hIC ac Iv1t1es mad · d f • • d · I 1 , e in goo a1th, will not convey goo tit e. 

er section 3 (22) of the General Clauses Act 18 . 
AS p ,t 

I
s in fact done honestly whethe ·t . d' 97, a th ing shall be deemed to be done in "good faith• 

where , r ' is one neglige ti Th d f ' . . f d f . h . lly understood in the civi l law and h' h n Y or not. e e inrt1on o goo a1t as ,s 

g
enera w ,c may be taken · I 'd · d d' th 

sion in the Indian Contract Act 
1872 

. h . . as a pract1ca gu1 e in un erstan ing e 
e,xpres ' is t at nothing ,s s 'd t b d · d f · h h' h · d 

t due care and attention as is ex t d . a, o e one m goo a,t w 1c IS one 
with~:ss~ without making proper enqui~:: :. with a man of ordinary prudence. An honest purchase made 
core nnot be said to have been made in good faith so as to convey 

good title. 

aucstion 7 
11
T!,e act done negligently shall be deemed to be done in good faith." Comment with the help of the 

provisions of the General Clauses Act, 1897. 
[Jan 21, MTP-2 May'23] 

OR 
What do you understand by the term 'Good Faith'. Explain it as per the provisions of the General Clauses 

Act, 1897. Mr: X purchased ~ watch from Mr. Y carelessly without proper enquiry. Whether the purchase 

made could said to be made in good faith. [Nov 19] 

OR 
What do you understand by the term 'Good Faith'. Explain as per the provisions of the General Clauses 

Act. [MTP Aug 18, March 19, Nov 20] 

Answer In general, anything done with due care and attention, which is not malafide is presumed t o have been done 
in good faith. But, according to section 3(22) of the General Clauses Act, 1897, a thing shall be deemed to 

be done in "good faith" where it is in fact done honestly, whether it is done negligently or not. 

The question of good faith under the General Clauses Act is one of fact. It is to determine with reference 

to the circumstances of each case. It is therefore understood that the General Clauses Act, 1897 

consrders the honesty in doing the Act as a primary test to constitute the th ing done in good faith and 
therefore the act done honestly but with negligence may also be termed as done in good faith as per the 

General Clauses Act, 1897. 
The term "Good faith" has been defined differently in different enactments. This definition of the good 
fmth does not apply to that enactment which contains a special definition of_ the term "good faith" and 
there the definition given in that particular enactment has to be fol_lowed. This defm1t1on may be applied 
on~ 1/ there is nothing repugnant in subject or context, and 1/ that ,s so, the def1mt1on ,snot applicable. 

Question 8 Income Tax Act 1961 provides that the gratuity paid by the gove'.nment to it~ employees is fully exempt 
frorn tax y ' . d I •n the scope of the term government and clarify whether the 

ou are require to exp 01 . exempt f . . .
11 

b available to the State Government Employees? Give your answer 
ion rom gratuity income w1 e 

in accordance with the provisions of the General Clauses A ct' 1897. [Jan 21, M TP-1 M°'f 2 3 l 
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I h t , or 't he Government s all incl11,L 

7 'Governmen 

.. ~ 

Answer 
G era\ Clauses Act ' 189 ' 

According to section 3(23) of th~ ;;ate Government . 
both the Cent ral Government an 

ment and St ate Governme.lM 
cl Ce tral Govern 

,,, 

' ·s used it will inclu e n 

Hence, wherever , word 'Government I , both. 

. aid by the government to its employees is 

Thus when the Income Tax Act, 1961, provides th~t g~atu1ty :ill be available to the Stat e Governl'!\e.nt 

, 
. f gratuity mcome 

fully exempt from tax, the exemption rom employees also. 

Question 9 

1 Cl uses Act 1897 

Elucidate the term "Commencement" as per the Genera a ' 
(MTP April 211 

Answer 

d f th term "Commencement". 

Section 3(13) of the General Clauses Act , 1897 , e mes e . shall mean the day on which the Act or 

"Commencement" used with reference to an Act or Regulat ion, 

Regulation comes into force. 

t ) f s t o the process by which 

Coming into force or ent ry into force (also called commencemen re er 
d ff t 

legislation, regulations, treaties and other legal instruments come to have a legal force an e ec · 

A law cannot be said t o be in force unless it is brought into operation by legislative enactment , or by t_he 

exercise of authority by a delegate empowered to bring it into operation. The theory of a statute b~ing 

"in operation in a constitutional sense" though it is not in fact in operation has no validity. (St ate of Orissa 

Vs. Chandrasekhar Singh Bhai - AIR 1970 SC 398). Question 10 
When does an enactment is said to have come into operation if the Act has not specified any particular 

date of its enforcement. Explain with help of an example as per provisions of the General Clauses Act, 

1897 

(MTP March 181 

Answer 
"Coming into operat ion of enactment": According to section 5 of t he General Clauses Act, 1897 , where any 

Central Act has not specifically mentioned a particular date t o come into force, it shall be implemented on 

the day on which it receives the assent of the Governor General in case Central Act s made before the 

commencement of t he I ndian Constitution and/ or, of t he President in case of an Act of Parliament. 

Example: The Companies Act, 2013 received assent of President of I ndia on 29 th August, 2013 and was 

notified in official gazette on 30th August , 2013 with t he enforcement of section 1 of the Act. 

Accordingly, the Companies Act, 2013 came into enforcement on the date of its publication in the Official 

Gazette. 

· 

Question 11 
"Whenever an Act is repealed , it must be considered as if it had never existed." Comment and explain the 

effect of repeal under the General Clause Act , 1897. Explain the provision related to 'Effect of Repeal' as per the General Clauses Act, 1897. 
(May 2023) 

Answer 

(May 2022) 

"Effect of Repeal": According to section 6 of the General Clauses Act, 1897, where any Central legislation 

or any regulation made after the commencement of this Act repeals any Act made or yet to be made 

unless another purpose exists , the repeal shall not : 
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~ ,, ,~ \\t\\ t+'I t"l ""t tmf~'Ctd 01' t't"f' \\\ll•d t ' 
• ffe¢t the •"-e' \,, ~ "i~,,,t~'-'" t,f , c \Jt 

11~ the l'•l'lotl u I whh h ,,.,1,l,I I• tt H ~r lttil 111 
• ~lit~, ,'6' 'I\\ ttl\\o1m,mt 10 '"l'"l'l~ll m llll\ 11111,u ,luh dl111• 01 , 11t t." t!CI 

.ifftet ,, \\ ,,ght, ~~ ,,,~, ~blir~tl\111 01' I' 1 I 
• " L.,._~ w ~\. IMI II\ \\Ujllh'tHl, llLLl'lltd 01' 111011 I Pfl 11111!~1 (11\1.1 flllllC llllflll 

$'J r-4~'1'1'\\ \"f I 

Affed '"'' ~'Clt",lt' h'l•f~l1\H'C\ lll' 1,11111 I 
1 

\¥\\ e "'"' tnwl\t :\'\\ •~i}t\,lcd· "''' ~ \ll\t'lli 1111 lll'l'ild 111 ""~11110 I of llll)~ or f 1! 11(~ u,111111111 -d (IQlll ll~ I 

M~ t "''" 11~\.II ' htlg<,tf"'" "'" l'\'111\~ct\ 111 
• ,\.'l ., I t*,t1,,11 ,,,, rt.m,,~f\ 1 l '' 1 rt1yrn d to~,,, h < 1111111 11111\ll11y11 cl~l,t 111 11!8po11'fll1lllly ,,, 

I,)'' ., -----~ "'" '@ 
1111110 It~ u111 I lmh\d u1• 1t1111a ltHI 

QUI'- 11 
, " b,•1tf ~ on, foul' off1'c-h b) 1'1'1' 11 f E,\ ""' 1 ,a_, "" 0 {\II <'\l~llt1q All h) umtml lt'Q14ln11011 t111111 ,1,wn lt d 1t1 'aH 11011 

0 ,~t H,c ~tl<'1\1 l "'\ll~'CS At t HN • 

fMoy 1/J I 
~,uW&r 
A~--~11~ to Scdimi 6 of thc Ganei\1I t lnu~"~ J\c.t 10Q • wh('l1 'c1 lltl} t r11t1 ol lt1Jl1J l11llo11 01 m,y rr11ulrdlm1 
n,a1Jc ofter thc C\)tmncm.;ctncmt of ihl~ -'\( 1- l't\ptols (\II)' At I mmll' 011 )'I! t tu ur mud" 1111lr 1 wI01 llr1 11111 'poat: 
i,, ,sts the repeal shall not· 

I Rc\1\'C! Oil) ihil~ not cmfol't.('d 01' Pl'\\V\\llad Ulll'l1111 th(I 11~1•lod ot which t·~prol 11 r rr t'C lccl 01 

,i. Affect on} right pr,vilc11e obllqo1Ion 01• llohl II ty (IC q11il'rd uw•11,1d 01• 1t1c 111 •1 nd u11dc- 1 ony 

ena~tmcnt so 1-tpt:\lled· 01· 

ui. Affoct any pail\llfy forfo,tu1'(! or pu111shmcrnt lnc.u1•1•1id In ''".,Plit t of m1y off «mc r, 011111\1 I I rd ,u1ul11u I 
any enactment so rcpcdlc:d; or 

iv. Affcet ony mqu,ry l,t,qut,on or 1-cmrdy wl1h rt901•d to 1uc:h clo1111 1w1vllr<Jl' drl>t 01 11 'Jj)OrtJllJl llly 
or any inquiry l1t19ot1on or rcmrdy moy be 111lttt\lcd co11 t111ucd 01• 11Hc1-.tcd. 

Question 13 
As per the prov,s,ons of the Compo1ucs Act, c1013, o whole tune Key Me1nt19r1•1ol Pr1•1or111rl (~MP) ,hnll 1I01 
hold office in more than one comp0t1y c-<crpt rt·:; subs1dlo1•y co111pc111y o I 1 he •,rnnr t 111w Pc• f r1•1·h19 Io I hr 
Section 13 of the General Clauses Act, 1897, exomInc wht·thC't' o whole t 11nc· KMP toll be <1ppo111trd i1111H11 r 
than one subs1d1ary company? 

[I~ IP Nov 20, M 1 P Au9 18 Nov,, t Moy t'4 - '1 mnrl<tJ I 
~nswer 
Section 203(3) of the Companies Act, 2013 provides that whole t·1me key mml09c1•1ol pr.l'!lom1rl tholl not 
hold office in more than one company except rn ,ts subs1d1al'y company at 1 he somr 1 unc WI th I Mp~c I Io 

the ,ssue that whether a whole tune KMP of holding company be oppo1111cd 111 mo,·r them onr 'i111>:ml1or y 
companres or can be appornted In only one subsidiary company. 

It can be noted that Section 13 of General Clauses Act, 1897 provides 1·ht'\I 1he word 'tlrl<)t1lar' fhall inclucfr 
the 'plural', unless there ,s anything repugnant to the subjcc.t or the context. l hus, o wholC' t Imr l<cy 

rnanagerral personnel may hold office in moI·c thot1 one subsidiary c.ompo11y m: per ·t lie Iwr~c11 I low 

Question 14 
Kotnal Ltd declares a dividend for ,ts shoreho ldel'S in i1's AGM held otl 27'

11 
6cIrtc1nl>e1•, 2018. Rcfcrrin<J 

to proVJsrons of the General Clauses Act, 1897 and ComI,an1es AC't, ?013, odvlc;c: 
1. The dates during which Komal Ltd. Is required 1·0 pay 1hc dividend? 

11. The dates during which Komal Ltd. Is required to tranofcr the unpmd 01• 1111clo11nr.d d1v1d~nd lo unpaid 

dtVJdend account? 
[Nov 18, M lP Moy 20, M 1 P Mny'iM J 

OR 
The Cotn 2013 

d s ·tha1· the amount of cJrvrcfond 1•e111Cllt1ed u11paid/ut1cloilned 011 eYpit·y 0r, 
ponres Act, prov, "- _ 

30 days f h d f d 1 1. 0 1 of dividrnd shall bi I 1•cm-1fa1•1•ed 'l'o ur1po1d dlvlclc•11d occoIIt1I wII hit, / rom t e ate o ec ara I t 

The General Clauses Act, 1897 ~ -
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ir date of such 30 days is 3?.10,2011 

. d of 30 days. If the ex~ _dY d amount shall be required to\.~ 

f . f such per10 I . d d1v1 en 
I I 'It 

days from the date o expiry O 
h,ch the unpa1d/unc a,me visions of the Genera C ause.s Act 

decide the last date on or before w . th light of the relevant pro 

, 

b k account m e 
transferred to a separate an 

(May 19) 

18977 

OR IM eting held on 30/09/2017. Under 
· ·t Annual Genera e · · d d 'th· 30 d 

Excel Ltd. declared dividend for its shareholder m, s. ·red to pay declared d1v1 e_n w, '" . Qys 

the provisions of the Companies Act, 2013, c~~pany f,st~:q~~neral Clauses Act, 1897' discuss what w,I\ be. 

. A the prov1s1ons o 
d 

from the date of declaration. s ~er . f of declared dividen . 
h 18 

the commencement and termination time for pos mg 
(M 11' Marc , Oct 18) 

Answer 

. f time the section states that in arry 

I Cl A t 1897 for computation o , 
. f d 

As per section 9 of the Genera auses c , ' 
f xcluding the first in a series o ays 

. . II b ff . t for the purpose o e 
I . . 

legislation or regulation, 1t sha e su ic,en , 
h f including the ast m a series of 

or any other period of time to use the word "from• and fort e purpose o 
h • cl f t ·m to use the word "to• • 

h Id · • 

days or any ot er per10 o I e, . . 
cl declares dividend for its share o er m ,ts 

i. Payment of dividend: In the given instance, Koma\ Lt · . . f 
5 cf 127 of the Companies 

Annual General Meeting held on 27/09/2018. Un~e:dth
ed p~o~~

s
';~s do s l ro:;he date of declaration 

A t 2013 a company is required to pay declared d1V1 en w,t m ay 
, 

i.:. from 28/09/2018 to 27/10/2018. In this series of 30 days , 27/09/2018 will be excluded ancl last 

30th day i.e. 27/10/2018 will be included. Accordingly , Koma\ Ltd. will be required to pay dividend within 28/09/2018 and 27/10/2018 (both days 

inclusive) 

ii. Transfer of unpaid or unclaimed divided: As per the provisions of Section 124 of the Companies Act, 

2013, where a dividend has been declared by a company but has not been paid or claimed within 30 

days from the date of the declaration, to any shareholder en11tled to the payment of the dividend, 

the company shall, within 7 days from the date of expiry of the said period of 30 days , transfer the 

total amount of dividend which remains unpaid or unclaimed to a special account to be opened by the 

company in that behalf in any scheduled bank to be called the "Unpaid Dividend Account• (UDA) . 

Therefore, Koma\ Ltd. shall transfer the unpaid/unclaimed dividend to UDA within the period of 28th 

October, 2018 to 3rd November , 2018 (both days inclusive). Question 15: 
Referring to the provisions of the General Clauses Act, 1897, find out the day/ date on which the following 

Act /Regulation comes into force. Give reasons also, 
(1) An Act of Parliament which has not specifically mentioned a particular date. 

(2) The Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) (Fifth 

Amendment) Regulations, 2015 was issued by SEBI vide Notification dated 14th August, 2015 with effect 

from 1st January, 2016. 

Answer 

[ICAI Module) 

(1) According to ~ection 5 of the General Clauses Act , 189~, where any Central Act has not specifically 

mentioned a particular date to come into force, it shall be implemented on the day on which it receives 

the assent of the President in case of an Act of Parliament. (2) If any specific date of enforcement is prescribed in the Official Gazette , the Act shall come into 

enforcement from such date. 
Thus, m the given question, the SEBI (Issue of Capital and Disclosure Requirements) (Fifth Amendment) 

Regulations, 2015 shall come into enforcement on 1st January, 2016 rather than the date of its notification 

m the gazette. 
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16: 
L.1dfal'f provision is different from 'deletion' of pr . 1 E r;1• 0 OVIS on. xplain. 
~eP [Nov 18, MTP Oct 19, Nov 20] 

i~cr ra Gam Dharmada Milkat Trust v R .. · d h t 
r .. i,,vran9Pu . . . d' t· t· s. mtuJi Ratnaji, AIR 1994 Guj 75 case it was decide t a tn r""' f rovis1on 1s in ,s inc 10n from 'delet' , f ' 1 t peal' 0 P l't' ) f th . . . . ion ° provision. 'Repeal' ordinarily brings about comp e e 
~e1w-ation (ab~' ionl o d e phro;1s1on as if it never existed, thereby affecting all incoherent rights and 
ob I f action re ate tot e repealed' prov· · h'I , h d t 
1 c<luses O • h . . ision w I e deletion' ordinarily takes effect from t e a e 

ofl legislature_ affecting t e sa,d deletion, never to effect total effecting or wiping out of the provision as 
o ver eX1sted. 
1f it ne 

QU'Stion 17 . . 
jhere are two ways to reach city A f:om city B. The distance between the two cities by roadways is lOO 

sand by water ways 80 kms. How is the distance measured for the purpose of any Central Act under 
kll' visions of the General Clauses Act 1897? 
the pro , 

[Nov 20] 

t;:::rement of Dista~ces" [Section 11]: In the measurement of any distance, for the purposes of any 
eentral Act or _Regulat ion made after t ~e commencement of this Act, that distance shal l, unless a 
different intention appearS, be measured in a straight line on a horizontal plane. 

Quertion 18 . . 
PK and VK had a long dispute regarding the ownership of a land for which a legal suit was pending in t he 
coirt. The court fixed the date of hearing on 29.04.2018, which was announced to be a holiday 
subsequently by the Government. What wi ll be t he computation of time of the hearing in this case under 
the General Clauses Act, 1897? 

[Jan 21, MTP-1 May 23] 
OR 

AJit was supposed to submit an appeal to High Court of Kolkata on 30th March, 2020, which was the last 
dl1( on which such appeal could be submitted. Unfortunately, on that day High Court was closed due to 
total Lockdown all over India due to Covid-19 pandemic. Examine the remedy available to Ajit under the 
proVJsions of the General Clauses Act, 1897. 

[July 21] 
Answer 
According to Section 10 of the General Clauses Act, 1897, where by any legislation or regulation, any act 
or proceeding is directed or allowed to be done or taken in any court or office on a certain day or within 
a prescribed period then, if the Court or office is closed on that day or last day of the prescribed period, 
the act or proceeding shall be considered as done or taken in due time if it is done or taken on the next 
day afterwards on which the Court or off ice is open. 
In the given question, the court fixed the date of hearing of dispute between PK and VK, on 29.04.2018, 
which was subsequently announced to be a holiday. 

ApP~1ng the above provisions we can conclude that the hearing date of 29.04.2018, shall be extended to 
the Me>ct working day . 

Quution 19 

Examine the validity of the following statements with reference to the Ge~eral Clauses Act, 1897: 
·· Insurance Policies covering immovable property have been held to be immovable property 
u. The Word "bullocks" could be interpreted to include "cows". 

[July 21, MTP-2 May 23] 

-
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Answer . . ty have been held to be immovable prope 
i. Insurance '.olicies ~overing immovable proper 

rty: \ 
statement ,snot valid. . . t between the insurer and• 
Insurance policy is a written document contammg an agreemen d' f insured l d for the purpose or rec or mg o the · i 

includes a matter intended to be used or may be use d d th d ~tt 
. . bl perty is not covere un er e efin•t· . 

Hence, the insurance policies covering 1mmova e pro 
1 1011 of 

immovable property. 

· d · I d ' s'· This statement is not valid. 

ii. The word 'bullocks' could be mterprete to inc u e cow · Where a word connoting a common gender is available but the word used conveys a specific gender 
there is a presumption that the provisions of General Clauses Act, 1897 do not apply. Thus, the Word 
'bullocks' could not be interpreted to include 'cows'. 

Question 20: 
Examine the validity of the following statements with reference to the General Clauses Act, 1897: 
Board of Directors of Sabarwal Construction Private Limited authorised by passing resolution in board 
meeting Mr. Munim to appoint five employees for accounts department of company. Mr. Munim appointed 
five employees including Mr. Rupal who was relative of one of the director of company. After one month, 
Mr. Munim observed that Mr. Rupal was not performing his duties honestly. Mr. Munim issued the order 
of dismissal of Mr. Rupal with proper reasons. Mr. Rupal filed a petition in the court that his dismissal 
order is not valid as Board of Directors had authorised Mr. Munim only for appointment of employees not 
for dismissal. Whether is Mr. Rupal correct with his words? 

[MTP April 22, May 24] 
Answer 
As per the provisions of section 16 of the General Clauses Act, 1897, the authority having for the time 
being power to make the appointment shall also have power to suspend or dismiss any person appointed 
whether by itself or any other authority in exercise of that power . 
Mr. Munim was appointed in board meeting of Sabarwal Construction Private Limited to appoint five 
employees for accounts department of company. Mr. Munim appointed five employees. After one month, 
he issued the order of dismissal to one of those five employees. That employee filed an application in the 
court challenging the validity of dismissal order with the words that Mr. Munim was authorised only for 
appointment of employees not for dismissal. 

On the basis of above provisions and facts of the case, Mr. Rupal was not correct with his words because 
as per the General Clauses Act, 1897, power to appoint includes power to suspend or dismiss. Hence, Mr. 
Munim has power to dismiss Mr. Rupal. 

Question 21 
What is the effect on the implementation of the Rules that are issued between passing and commencement 
of enactment. Explain as per the provisions of the General Clauses Act, 1897. 

[MTP Oct 18] 
Answer 
"Making of rules or bye-laws and issuing of orders between passing and commencement of enactment" 
[Section 22) 

. . 
Where, by any Central Act or Regulation which is not to come into force _immediately, on the ~assing 
thereof, a power is conferred to make rules or bye-laws , or to issue orders with respect to _the application 
of the Act or Regulation or with respect to the establishment of any Court or the appointment of any 

· h t t th b whom or the time when, or the place where 

Judge or officer thereunder, or wit respec o e person Y , 
. , h. h h' · t b d ne under the Act or Regulation, then 

or the manner in which, or the fees for w ,c , anyt mg is O e O 
I t · b t I s b I 

· f · f th Act or Regu a ,on: u rue , ye- aws or 

that power may be exercised at any t ,me a ter passing O e 
1 . 

. t of the Act or Regu at1on. 

orders so made or issued shall not take effect till the commencemen -
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s provisions applicable to 
1 ·n . 23 f ru es or b 

~101 din Section- o the Gener I I Ye- aws bei 
~ ~te ° Causes Act, 1897 ng tnade after previous publications as 

~ . 
[Nov 18] 

~~,r a licable to makin of rules orb 
1 

visions 897 . e- aws after r . 
Pr0 ~s Act 1 · I ev,ous ublications Section 23 of the General 

ciou by any Centro Act or Regulation 
,11nere, d't' f th I , a power to tnak I 
vr . t to the con I ion ° e rues or bye-laws b • e rues or bye-laws is expressed to be given 

subJt~ ns shall apply, namely: eing tnade after previous publication then the following 

vis10 d , 
pr0 publish of propose draft rules/ bye_ 

1 
• 

(,) ~ I b f k' aws. The auth ·ty h · 
laws shal , e ore ma ing them pub I' h - or, av1ng power to make the rules or bye-

, is a draft f h 
information of persons likely to be affe t d h O t e proposed rules or bye-laws for the 

c e t ereby: 

(
·,i) JQ_:Qublish in the prescribed manner: The bl ' . 

deems to be sufficient, or, if the condit ' pu _ ,chat,on shall be made in such manner as that authority 
ion wit respect t · 1· h 

(iii) 

(iv) 

(v) 

manner as the Government concerned p 'b O previous pub 1cation so requires, in sue 
rescr, es: 

Notice annexed with the published draft: Th . . . 

-ecifying a date on or after which the dr f _ere shall b_e published with the draft a notice 

sp O t Wt II be taken into consideration; 

Consideration on suggestions/ objections received f th h . . . · 
t k th I b I rom O er out or1t1es: The authority having 

powe~ 0 ma e e rues or ye- aws, and, where the rules or bye- laws are to be made with the 

sanction, approval or concurrence of another authority th t th •ty I h II 'd 
. . . , a au or, a so s a cons, er any 

objection or suggest,on which may be received by the authority having power to make the rules or 

bye-laws from any person with respect to the draft before the date so specified; 

Notified in the official gazette: The publication in the Official Gazette of a rule or bye-law 

purporting to have been made in exercise of a power to make rules or bye- laws after previous 

publication shall be conclusive proof that the rule or bye-laws have been duly made. 

Question 23 
Mr. Ram, an advocate has fraudulently deceived his client Mr. Shyam, who was taking his expert advise on 

taxation matters. Now, Mr. Ram is liable to a fine for acting fraudulently both under the Advocates Act, 

1961 as well as the Income Tax Act, 1961. State the provision as to whether his offence is punishable 

under the both the Acts, as per the General Clauses Act, 1897. 
[RTP Nov 18, MTP April 21] 

Answer 
'Provision as to offence punishable under two or more enactments" [Section 26]: W~ere an act or omission 

constitutes an offence under two or more enactments, then the offender shall be liable to be prosecuted 

and punished under either or any of those enactments, but shall not be punished twice for the same 

offence. 

Thus, Mr. Ratn shall be liable to punished under the Advocates Act, 1961 or the Income Tax Act, 1961, but 

shall not be punished twice for the same offence. 

Quenion 24 
Wh h ·sions of the General Clauses Act, 1897? 

at ts the meaning of 'Official Gazette' as pert e prov, [Nov 22] 

~~er I Cl uses Act 1897]: 'Official Gazette' or 'Gazette' shall 

~ :cial Gazette" [Section 3(39) of the Genera a ' 
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f India, or (,) The Gazette O t f a state. 
t of the Government of llld (Ii) The Off iclal Gazet c o t1..or1sed legal documen d Urban A ff airs. As a PUb1la, I d an au n f H using an It 

of India Is a public Journa an hcat,on, Ministry o o is authentic in content, accurate. Orid The Gazette kl by the Department of Pubf the government. It tte ,sprinted by the Governtntrit 
published wee y t off lcial notices rom d d c1s1ons. The gaze Journal, the Gazette prin \he Government policies an e strictly in accordance with 
of India Press. 

d ost acknowledgment due• 1s b "reg1stere P f 
Question 25 ules to be sent Y t · n regarding serving o notice d d the Statutory r f resump 10 A notice when require un er " I Whether the protection o p . t the provisions of the General 
instead sent by "registered post on y. I Cl uses Act ,s tenable? Referring o d t " d r the Genera a h by "reg1stere pos un e I'd ty f such notice int is case. [RTP May 18, Mat 19) 
Clauses Act, 1897, examine the va I I o 

OR h General Clauses Act, 1897? What is the meaning of service by post as per prov;~o~.;/ ;; 21 , MTP Nov 22, MTP-1 Nov 23- 3 marks) [May 18, MTP April 19, May , 
Answer 

I Clauses Act 1897, where any leg1slat1on or regulation 
As per the provisions of Section 27 of the Genera d ff' t intention appears, the service shall d b st then unless a I eren requires any document to be serve y po ' 
be deemed to be effected by: 

(i) properly addressing, 
(11) pre-paying, and 

(iii) posting by registered post. h b ff t d t the time at which the letter would be delivered 
A letter containing the document to ave een e ec e a in the ordinary course of post. 

Therefore, in view of the above provision, since, the statutory rules itself provides abo~t the service of notice that a notice when required under said statutory rules to be sent by registered post acknowledgement due', then, if notice was sent by 'registered post' only it will not be the compliance of said rules. However, if such provision was not provided by such statutory rules, then service of notice if by registered post only shall be deemed to be effected. 

Furthermore, in similar case of In United Commercial Bank v. Bh1m Sain Makh1Ja, AIR 1994 Del 181: A notice when required under the statutory rules to be sent by 'registered post acknowledgement due' 1s instead sent by 'registered post' only, the protection of presumption regarding serving of notice under 'registered post' under this section of the Act neither tenable not based upon sound exposition of law. 
Question 26 
Mr A (landlord) staying in Delhi, rented his flat of Bengaluru to Mr. B (tenant) for ~20,000 per month to be paid annually. An agreement was made between them that during the tenancy period, 1f A requires his flat to be vacated, one-month prior notice is to be given to Mr. B. After eight months a notice was sent by Mr. A to Mr B to vacate his flat by registered post which was refused to be accepted by Mrs. c (wife of Mr. B) and Mr. B denied to vacate the flat on ground of non-receipt of notice. Examine, as per the General Clauses Act, 1897, whether the notice is tenable? 

OR [Nov 22] Mr Mike has lent his house property to Mr. Wise at a monthly rent of Rs. 15,0000 per month. The yearly rent agreement was due to expire in near future. However, Mr. Mike does not intend to continue this agreement and he has sent a notice to Mr. Wise for the termination of the agreement. Mr Wise on the other hand does not want to vacate the property and hence has returned the notice with an endorsement Ill 
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Now Mr. Wise has contended that th 
¢1. • e no notlc d 

fl.,{~ vacate the property. As per the provisl e was served to him and hence there is no nee 
~ ~111' to 

5
,,rved to Mr. Wise. ons of the General Clauses Act 1897 discuss whether 

~ w~ ~ I I 

I ... tice 
0 ft' [MTP Aug 18] 

>~r tion 27 of the General Clause Act 1897 '-~ per setc be served by post, then unless a d'.iff ' ~here any legislation or regulation requires any 
r• nt o erent int t' b 
Jocul1'e b : en ion appears, service shall be deemed to e 

ffected yperly addressing 
e pro 

(1) re-paying, and 
(11) Posting by registered post. 

(111) p 

1,QWS . 
~ t Vandana Gulati Vs. Gurmeet Singh I' M 

(1) In . "' ~ent by registered post to erso a ias angal Singh, AIR 2013 All 69, it was held that where 
notice I t .P n concerned at proper address is deemed to be served upon 
him in due course un ess con rary 1s proved. 

J dish Singh Vs. Nathu Singh AIR 1992 SC 16 · 
[ri) In ag . t d d ' 04, it was held that where a notice is sent by the 

landlord by regis dereh pohst an _the same is returned by the tenant with an endorsement of refusal, 
it will be presume t at t e notice has been served. 

ther words, Endorsement 'not claimed/not met' is sufficient t p d d · f t · In o o rove eeme service o no ice. 

In the given question,_ Mr. A has served the notice to Mr. B by registered post which was refused to be 

0
ccepted by Mrs. C (wife of Mr. B). However, Mr. B cannot deny to vacate the flat on ground of non- receipt 

of notice, sine~ Mrs. C had refused_ to accept the notice served by Mr. A through registered post. 
HeJlCe. the notice served by Mr. A 1s tenable provided one- month prior notice given to Mr. B. 

~on27 
Mr.Rachit purchased a new house and after some time he shifted to his new house. He was regularly filing 
rs Income Tax Return but he did not update his address with the Income Tax Department. The Income 
Tax department sent a show cause notice to Mr. Rachit whereby the time limit for reply was 15 days from 
servtce of notice. The notice was properly sent by registered post to his address which was in the records 
of the Income Tax Department. The notice reached at old house and present owner of that house refused 
tooccept that notice. After a certain period, the Income Tax Department took a penal action against Mr. 
Rochrt. He requested the department, that he should not be charged as he did not receive the said notice. 
AdVlse in terms of the provisions of the General Clauses Act, 1897, whether sending of the show cause 
notice by the Income Tax Department would be considered proper service of notice? Give your answer 
w,th reference to the provisions of the General Clauses Act, 1897. 

[M TP May 24 - 4 marks] 
OR 

A notice was served on Mr. p for appearing in the court. However, the notice could not be served on account 
of the fact that the house of the Mr. p was found locked. Thus, Mr. P. did not appear in the court at the 
sa,d date. Examine the situation as per the provisions of the General Clauses Act, 1897 and determine 

Miether Mr. P. will be liable in the given situation. 
[MTP April 19] 

4'iswtr 
~COrd1ng to section 27 of the General Clauses Act, 1897, where any legislation or regulation requires any 
~ent to be db h I ss a different intention appears, the service shall be deemed to bt f serve y post, t en un e 

e fected by· 
(,) 
M Properly addressing 

(1 1) Pre-paying, and 
POSf'ing by registered post. 
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. ase of Jagdish Singh vs Natthu Singh,whtrt 

Further on the basis of decision taken by the a~ex :u:;~n tche same is returned by the tenant with <lr\ 

a notic~ is sent to the landlord by regis:er; t ~~e notice has been served. 
endorsement of refusal, it will be presume t a 

. 
S notice properly by a registered Post 

t the show cau e 
. f 

In the given case the Income Tax Department sen t t Hence it was a proper service o notice.. 

at the address ~hich was in the records of the depar ment.. will' not amount to- that the notice was 
h t pt the no ice, 

d h' d 

Further refusal by current owner of ouse o acce h d ty of Mr. Rachit to up ate ,s a dress. 

, 
T D tment It was t e u 

not properly served by the Income a>< epar · . . 
Therefore, Income Tax Department is correct in its dec1s1on. 
Question 28: 

. . h G ette of India, the proposed draft of Rules 

The Ministry of Corporate Affairs (MCA) publish~d in t e 0~~ Th MCA made some modifications in the 

further to amend certain rules under '.he Companies A.c'.' 
2 

f · he eGeneral Clauses Act, 1897, answer the 

draft Rules already published. In the light of the provisions O t 
following: 
(i) Is it required for MCA to publish a draft of the proposed Rules? . d? 

(ii) In case of any irregularities in the publication of the draft, can it be quest,one · 
(iii) Is MCA entitled to make suitable changes in the draft? 

. 

(iv)Is it necessary to re-publish the Rules in the amended form when the changes made are ancillary to 

the earlier draft? 

[May 20221 

Answer 
The answer can be given in terms of section 23 of the General Clauses Act, 1897. Following shall be the 

answers in the light of the given information and the relevant legal provisions: 
(i) Yes , MCA is required to publish a draft of the proposed Rules for the information of persons likely to 

be affected thereby. (ii) No , in case of any irregularities in the publication of the draft, it cannot be questioned. The publication 

in the Official Gazette of a rule or bye-law after previous publication, shall be conclusive proof that 

the rule or bye-laws has been duly made. It raises a conclusive presumption that after the publication 

of the rules in the Official Gazette, it is to be inferred that the procedure for making the rules had 

been followed. Any irregularities in the publication of the draft cannot therefore be questioned. 

(iii) Yes , MCA is entitled to make suitable changes in the draft before finally publishing them. 

(iv) No , it is not necessary to re-publish the Rules in the amended form when the changes made are ancillary 

to the earlier draft. 

Question 29: 
Section 2(18)(aa) of the Income Tax Act, 1961, provides that a company is said to be a company in which 

the public are substantially interested, if it is a company which is registered under section 25 of the 

Companies Act, 1956. After the advent of Companies Act, 2013, the corresponding change has not been 

made in section 2(18) of the Income tax Act, 1961. Explain, with reference to the provisions of the General 

Clauses Act 1897, how will the provisions of section 2(18)(aa) of the Income Tax Act, 1961, will be 

considered after the enactment of the Companies Act 20137 

[RTP Nov 22) 
Answer 
According to section 8 of the General Clauses Act , 1897 , where this Act or Central Act or Regulation made 

after the commencement of this Act, repeals and re-enacts , with or without modification, any provision of 

a former enactment, then references in any other enactment or in any instrument to the provision so 

repealed shall, unless a different intention appears, be construed as references to t he provision so re­

enacted . 
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-CA SHUBHAM SINGHAL-r i shankar Gour v. State of u p AIR . G<JU I · ., 1994 s !So· if'I. f'I tf a later Act mere y makes a reference t C 169' it was held that every Act has its own ~,st1ri't1;~ndments, repeals new law subsequently mad: :~ttner Act or existing law, it is only by reference doll O 

0-.,ision of the section of the Act I have effect unless its operation is saved by the ~ ~~ . reltvO 

'Ofl30: . 
Qll'5ttdhar has issued a prom,ss_ory note of ~lOOO to Mr 
,>.r,Sr1 fter that, a sudden holiday was declared on 

2O
~ohan on 17th May 2022 payable 3 months after 

d0te .. A f the General Clauses Act 1897 what h 
I 

h August 2022 due to Moharram. As per the ns o , s ou d b th d provt510 t? Whether it should be 19th August 2022 e e ate of presentment of promissory note for poymen or 21st August 2022? 

[MTP Nov 22, MTP-1 Nov 23- 4 marks] 
~r,SV'er 10 of the General Clauses Act, 1897 prov·d 
5ed100 . •s directed or allowed to be done t 

1
k es _where by any legislation or regulation, any act or 

Proceed1ngd ' r ·1od then if the Court or off· o: al en in any court or office on a certain day or within a be pe , ice is cosed th t d . d preScri eeding shall be considered d on a ay or last day of the prescribed per10 , the act or proc h'1ch the Court or off ' . as one or taken in due time if it is done or taken on the next day 
0
~erwords on w ice 1s open. 

. y note of ~1000 was issued by Mr S 'dh t M A prom1ssor · ri ar O r. Mohan on 17th May 2022 which was payable 
3 months after date. After that' a sudden holiday was declared on 20th August 2022 due to Moharram. 

In the given case, the period of 3 mo_nths ends on 17th August 2022. Three days of grace are to be added. It falls due on 20th _A_uguSt 2022 _which declared to be a public holiday after the issue of Promissory Note. In the light of provisions of section 10 of the General Clauses Act 1897, the due date wi II be on next day when office is open i.e., 21st August 2022. 

Qutrtion 31 
'No person shall be prosecuted and punished for the same offence more than once." Explain in the light of provisions of Section 26 of the General Clauses Act, 1897. 

[May 2023 - 3 marks] Answer: 
'Provision as to offence punishable under two or more enactments" [Section 26 of the General Clauses Act.1897): 
Where an act or omission constitutes an offence under two or more enactments, then the offender shall be liable to be prosecuted and punished under either or any of those enactments, but shall not be 
punished twice for the same offence. 

Even Article 20(2) of the Constitution states that no person shall be prosecuted and punished for the satne offence more than once. 

ProV1s1ons of section 26 of General Clauses Act, 1897 read with Article 20(2) of the Constitution apply on~when the two offences which form the subject of prosecution is the same, i.e., the ingredients which constitute th t ff th m If the offences under the two enactments are distinct and not d e wo o ences are e sa e . 1 
entical, none of these provisions will apply. 

~ion 32 
Iii.rs Neel Ch . . dd 5 ts Private Limited. Once while dealing with supplier of u andra was director in La 00 wee . • f 1· f k' h d raw tnat . I t secret comm1ss1on rom supp 1er or ma mg t e eal Afterwa~~: s for_ co_mpany, she agreed to g:n s~:; filed the suit against Mrs. Neelu Chandra. She . Col'ltend 'on finding the facts, the comp Y 

13 'des "A director of a company shall not Ochiev ed that section 166 of the Companies Actd, 
20 

t ' pro~;her to himself or to his relatives e or att h. d ain or a van age e , fi<lrtl'le.rs empt to ac 1eve any un ue g . d uilty of making any undue gain, he shall be liable to 'or associates and if such director is foun g 

~ -==-- llllr~ ·---11 The General Clauses Act, 1897 
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d d that section 166 ,s applicable to l"n<1le. 
ain to the company." She co~ten e e rovisions of the General Clauses 

pay an amount equal ~o t~at !1e will not be liable. In the light oft~ P166 of the Companies Act, 2013'? 

director only, she bemg em . bound by the provisions of section (RTP Nov 23, May',-41 

Act, 1897, decide whether she ,s 

897 in all Central Acts or Regulations 

Answer 

I Cl uses Act 1 , 
1. cl ' 

. f . . s of section 13 of the Genera a , d . orting the mascu me gen er shall 

By virtue o prov1s1on . h b. ect or conteXt, wor s ,mp 
unless there is anything repugnant mt e su J be taken to include females. 

. . d d an undue gain in the form of 

. L dd 5 ets Private L1m1te , ma e 
. . d b h 

Mrs Neelu Chandra director in a oo we . f L dd Sweets Private L1m1te ut s e 

. , . h d I) . dealing or a oo 

commission (from supplier for making t e ea m f f 166 provides penalty only for male 

denied accepting the liability by saying that the language o sec ,on 
directors not for females. 

97 d f cts of the case, the provisions of 

On the basis of provisions of the General Clauses Act, 18 . a~ a \es but also to females. Therefore, 

section 166 of the Companies Act, 2013, are not only app\icab e to m~ 
2013 

Mrs. Neelu Chandra is bound to comply by section 166 of the Companies Act, · Question 33 

. 

Explain the following with reference to the provisions of the General Clauses Act, 1897. 
(i) Movable Property 
(ii) Oath 

[MTP May'24 - 4 marks1 

Answer 
(i) Movable Property According to section 3(36) of the General Clauses Act, 1897, 'Movable Property' shall mean property of 

every description, except immovable property. Thus, any property which is not immovable property is movable property. Debts, share, electricity are 

movable property. 

(ii) Oath 
According to section 3(37) of the General Clauses Act, 1897, 'Oath' shall include affirmation and declaration 

in the case of persons by law allowed to affirm or declare instead of swearing. Question 34 
Mr. Chaggan Lal is an importer dealing in luxury perfumes. Recently, a new enactment was passed which 

imposes a duty of 15% on the value of luxury goods, including perfumes. Now Mr. Chaggan Lal has 

approached you to explain to him the provisions in relation to 'Duty to be taken pro rota in enactments' of 

the General Clauses Act, 1897. Also, help him to calculate the amount of duty on a Shipment of 100 

bottles of perfumes, each valued at $50. 
Answer 

[RTP Sept 20241 
According to section 12 of the General Clauses Act, 1897, where, by any enactment now in force or 

hereafter to be in force, any duty of customs or excise or in the nature thereof, is \eviable on any given 

quantity, by weight, measure or value of any goods or merchandise, then a like duty is le.viable according to 

the same rate on any greater or less quantity. 
The amount of duty would be= (100* 50)*15%= $750. 
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QUestion 35 
Mr. M issued a cheque of Rs. 3,00,000 dated 31.12.2023 at 10 a.m. to Mr. N as a consideration towards the 
medical services provided by the later. Mr. N presented the above cheque on 31.03.2024 during the banking 
business hours. The cheque was dishonoured taking the plea that it was not presented within the requisite 
time of 3 months as provided under Section 138 of the Negotiable Instruments Act 1881. 
Referring to the provisions of the General Clauses Act, 1897 decide, whether the plea for dishonouring the 

cheque was valid. lMay 24 - 2 marks) 

Answer . Check suggested answer if released. It was not released till the date this question was included here. 
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The Foreign Exchange 

Management Act, 1999 

Question 1: 

'Printex Computer' is O s· 
·t f ingapore based company h . 

uni or manufacturing computer print 'th aving several business units all over the world It has a 

co_ntrolled by the Headquarters in Pun:r~~' t its Headquarters in Pune. It has a Branch in Dub~i which is 

printer units in Pune and that of D b . b. a would be the residential status under the FEMA 1999 of 

u a, ranch? 
, 

Answer: 

[ICAI Module] 

Printex Computer being a Singapore based co 
. 

Section 2 (u) defines 'pe s , d I .. _mpany would be person resident outside India [(Section 2(w)]. 

r on un er cause (v111) there f Id . 

owned or controlled by s h 
O , as person wou include any agency, off ice or branch 

uc person. The term su h 
. . 

clause (i) to (vi) Accordin I p . . . c person appears to refer to a person who ,s included in 

· g Y, rintex unit in Pune, being a branch of a company would be a 'person'. 

Section 2(v) defines a pe s ·d t · I d' 

; I d ff· r on res, en in n ,a. Under clause (iii) thereof person resident in India would 

nc u e an o ice branch or agency in I d ' d II 

·t . p . ' n ,a owne or contro ed by a person resident outside India Printex 

uni _din ~ne ,s _owned or controlled by a person resident outside India and hence it would be a. 'person 

res, ent in India.' 
' ' 

However, Dubai Branch th h t d · II d · · · 

. . . oug no . owne ,s contro e by the Printer unit in Pune which is a person resident 

in India. Hence, the Duba, Branch ,s a person resident in India. 

Question 2: 

~r. San~, an Indian National desires to obtain Foreign Exchange for the following purposes: 

(w) Remittance of US Dollar 50,000 out of winnings on a lottery ticket. 

(n,) US Dollar 100,000 for sending a cultural troupe on a tour of U.S.A. 

Advise him whether he can get Foreign Exchange and if so, under what conditions? 
[ICAI Module, RTP May'24] 

Answer: 
Under provisions of section 5 of the Foreign Exchange Management Act, 1999 certain Rules have been made 

for drawa/ of Foreign Exchange for Current Account transactions. As per these Rules, Foreign Exchange 

for some of the Current Account transactions is prohibited. As regards some other Current Account 

transactions, Foreign Exchange can be drawn with prior permission of the Central Government while in case 

of some Current Account transactions, prior permission of Reserve Bank of India is required. 

(v) In respect of item No.(i), i.e., remittance out of lottery winnings, such remittance is prohibited and the 

same is included in First Schedule to the Foreign Exchange Management (Current Account 

Transactions) Rules, 2000. Hence, Mr. Sane cannot withdraw Foreign Exchange for this purpose. 

(vi) Foreign Exchange for meeting expenses of cultural tour can be withdrawn by any person after obtaining 

permission from Government of India, Ministry of Human Resources De~elopment, (Department of 

Education and Culture) as prescribed in Second Schedule to ~he F~:e,gn Exchange ~anagement 

(Current Account Transactions) Ru/es, 2000: H~nce, in respect of item (11), Mr. Sane can withdraw the 

Foreign Exchange after obtaining such permission. 
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. . sallowed either by general or specific 
In all the cases, where remittance 0~ Foreign E~changehi f 'an Authorized Person as defined. 
permission, the remitter has to obtain the Foreign Exe ange rom 

in Section 2(c). 

Quution 3~ 
d th F · E 

State which kind of approval is required for the following transactions un er e oreign Xcha~e Management Act, 1999: 
h · f D' 1· f r 

(i) X, a Film Star, wants to perform along with associates in New York on t e o~casio~ 
0 

iwa 
1 

_or ndians 
residing at New York. Foreign Exchange drawal to the extent of $20,000 is required for th1s purpose. 

[Ml: May 24- 4 tnarksl (ii) R wants to get his heart surgery done at United Kingdom. Up t o what limit Foreign Exchange can be drawn by him and what are the approvals required? 

[ICAI Module) Answer: 
Approval to the following transact ions under FEMA, 1999: (i) Foreign Exchange drawal for cultural tours require prior permission/approval of the Ministry of Human 

Resources Development (Department of Education and Culture) irrespective of the amount of foreign 
exchange required. Therefore, in the given case X, the Film Star is required t o seek permission of the 
said Ministry of the Government of India. (ii) Individuals can avail of foreign exchange facility within the limit of USD 2,50,000 only. Any addit ional 
remittance in excess of the said limit for the expenses requires an approval from RBI. However, in 
connection with medical treatment abroad, no approval of the Reserve Bank of India is r equired. 
Therefore, R can draw foreign exchange up to amount estimated by a medical institute offering 
treatment. 

Quution 4: 
Referring t o t he provisions of the Foreign Exchange Management Act, 1999, state the kind of approval 
required for the following transactions: (i) M requires U.S.$ 5,000 for remittance towards hiring charges of transponders. (ii) P requires U.S.$ 2,000 for payment related to call back services of telephones. 

[ICAI Module] 
Answer: 
Under section 5 of the Foreign Exchange Management Act , 1999 , and Rules relating thereto , some current 
account transactions require prior approval of the Central Government, some others require the prior 
approval of the Reserve Bank of India, some are freely permitted transactions and some others are 
prohibited transactions. Accordingly, (i) It is a current account transaction, where M is required to take approval of the Central Government 

for drawal of foreign exchange for remittance of hire charges of transponders. (ii) Withdrawal of foreign exchange for payment related to call back services of telephone is a prohibited 
transaction. Hence, Mr. P cannot obtain US$ 2,000 for the said purpose. 

Question 5: 
Suresh resided in India during the Financial Year 2020-2021. He left India on 15th July 2021 for 
Switzerland for pursuing higher studies in Biotechnology for 2 years. What would be his residentia l st atus 
under the Foreign Exchange Management Act, 1999 during the Financial Years 2021-2022 and 2022-2023? Mr . Suresh requires every year USD 25,000 towards tuition fees and USD 30,000 for incident al and stay 
expenses for studying abroad. Is it possible for Mr. Suresh to get the required Foreign Exchange and, if 
so, under what conditions? 

[ICAI Module] 
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Answer: 

Residential Status: According to section 2(v) of the Foreign Exchange Management Act, 1999, 'Person 
resident in India' means a person residing in India for more than 182 days during the course of preceding 
fi nancial year [Section 2(v)(i)]. However, it does not include a person who has gone out of India or who 
stays outside India for employment outside India or for any other purpose in such circumstances as would 
indicate his intention to stay outside India for an uncertain period. 

Generally, a student goes out of India for a certain period. In this case, Mr. Suresh who resided in India 
during the financial year 2020-2021 left on 15.7.2021 for Switzerland for pursuing higher studies in 
Biotechnology for 2 years, he will be resident as he has gone to stay outside India for a 'certain period'. 
RBI has however clarified in its AP circular no. 45 dated 8th December 2003, that students will be 
considered as non-residents. This is because usually students start working there to take care of their 
stay and cost of studies. 

Mr. Suresh will be treated as person resident in I ndia for Financial Year 2021- 2022 till 15th July 2021 
and from 16th J uly 2021, he will be considered as person resident outside I ndia. 

However, during the Financial Year 2022-2023 , Mr. Suresh will be considered as person resident outside 
India as he left India on 15th July 2021. 

Foreign Exchange for studies abroad: According to Para I of Schedule III to Foreign Exchange 
Management (Current Account Transactions), Amendment Rule, 2015 dated 26th May, 2015, individuals 
can avail of foreign exchange facility for the studies abroad within the limit of USD 2,50,000 only. Any 
addit ional remittance in excess of the said limit shall require prior approval of the RBI. Further proviso to 
Para I of Schedule III states that individual may be allowed remittances (without seeking prior approval 
of the RBI) exceeding USD 2,50,000 based on the estimate received from the institution abroad. In this 
case the foreign exchange required is only USD 55,000 per academic year and hence approval of RBI is 
not required. 

Question 6: 

(i) Mr. P has won a big lottery and wants to remit US Dollar 20,000 out of his winnings to his son who is 
in USA. Advise whether such remittance is possible under the Foreign Exchange Management Act, 
1999. 

(ii) Mr. Z is unwell and would like to have a kidney transplant done in USA. He would like to know the 
formalities required and the amount that can be drawn as foreign exchange for the medical treatment 
abroad. 

[ICAI Module] 
Answer: 
Remittance of Foreign Exchange (Section 5 of the Foreign Exchange Management Act, 1999): According to 
section 5 of the FEMA, 1999, any person may sell or draw foreign exchange to or from an authorized person 
1f such a sale or drawal is a current account transaction. Provided that Central Government may, in public 
interest and in consultation with the reserve bank, impose such reasonab le restrictions for current account 

transactions as may be prescribed. 

As per the rules, drawal of foreign exchange for current account transactions are categorized under three 

headings- . . 
1. Transactions for which drawal of foreign exchange is prohibited , . . 

i1. Transactions which need prior approval of appropriate government of India for drawal of foreign 

exchange,and . 
111 T h h RBI's prior approval for drawl of foreign exchange. ransact1ons w 1c require 

The Foreign Exchange Management Act 
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f h' 1 ttery winnings to his son residing In Us~ a. Mr. P wanted to remit US Dollar 20,000 ou~ 
0 15

d ~ the foreign Exchange Managetnent (c· 811cti remittance Is prohibited and the same Is include in IJrrellt 
Account Transactions) Rules, 2000, 
Hence Mr. P cannot withdraw foreign exchange for this purpose. 

" , t b ad" requires prior permission or ap b. Remittance of foreign exchange for medical treat men a ro d' USD 250 Pro"<ll of RBI where the Individual requires withdrawal of foreign exchang~ exc~eh ingd' I t ,000. the 
f s ·n connection wit me 1ca reattnent h Schedule also prescribes that for the purpose o expense I 

h I' ·t 'b d , t e individual may avail of exchange facility for an amount in excess of t e .Im
I 

prescri e under the Liberalized Remittance Scheme, If so required by a medical institute offering treatment. 

Therefore, Mr. Z can draw foreign exchange up to t he USD 250,000 and no prior permission~ approval of RBI will be required. For amount exceeding the above limit, authorized dealers may release foreign exchaf9e based on the estimate from the doctor in India or hospital or doctor abroad. 

Question 7: 
Mr. Rohan, an Indian Resident individual desires to obtain Foreign Exchange for the following purposes: 1. US$ 120,000 for studies abroad on the basis of estimates given by the foreign university. 
2. Gift Remittance amounting US$ 10,000. 
Advise him whether he can get Foreign Exchange and 1f so, under what cond1tion(s)? 

[ICAI Module, MTP Ma-t 24- 4 marks] Answer: 
a. Remittance of Foreign Exchange for studies abroad: Foreign exchange may be released for studies abroad up to a limit of US $ 250,000 for the studies abroad without any permission from the RBI. Above this limit, RBI's prior approval is required. Further proviso to Para I of Schedule III states that individual may be allowed remittances exceeding USD 250,000 based on the estimate received from the institution abroad . In this case since US $ 120,000 Is the drawal of foreign exchange, so permission of the RBI is not required. 

b. Gift remittance exceeding US $ 10,000: Under the provIsIons of section 5 of FEMA 1999, certain Rules have been made for drawal of foreign exchange for current account transactions. Gift remittance is a current account transaction. Gift remittance exceeding US $ 250,000 can be made after obtaining prior approval of the RBI. In the present case, since the amount to be gifted by an individual, Mr. Rohan is USD 10,000, there is no need for any permission from the RBI. 

Question 8: 
Examine, with reference to the provisions of the Foreign Exchange Management Act, 1999, the residential status of the branches mentioned below: 

1. MKP Limited, an Indian company having its Registered Office at Mumbai, India established a branch at New York U.S.A. on 1st April, 2004. 
ii . WIP Ltd., a company incorporated and registered in London established a branch at Chandigarh in India on 1st April, 2004. 
iii . WIP Ltd.'s Singapore branch which is controlled by its Chandigarh branch. 

[May 2005] 
Answ£r: 
Section 2(u) defines a 'person' . As per this definition, the following shall be covered in the definition of a 
'person' · 
a) A company 
b) Any agency, office or branch owned by a 'person', 

Section 2(v) defines a 'person resident in India' . As per this definition, the following shall be covc.i':!d in 
the defin1t1on of a person resident in India: 

Ill The Foreign Exchange Management r 
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a) Any person or body corporate registered or incorporated 1n India. 
b) An office, branch or agency in India owned or contro lled by a person resident outside India. 
c) An off ice, branch or agency outside India owned or controlled by a person resident in India. 

The answer to the given problem 1s as under: 
1 MKP L1m1ted as well as the New York branch of MKP L1m1ted 1s a 'person'. Therefore, residential status 

under FEMA shall be determined for each of them separately. 
MKP L1m1ted 1s incorporated in India. Therefore, 1t 1s a 'person resident in India '. 

MKP L1m1ted {a 'person resident in India') has established a branch outside India. Therefore, the New 
York branch of MKP L1m1ted falls under the clause 'an office, branch or agency outside India owned or 
controlled by a person res1dent1al India' and so the New York branch 1s a 'Person resident in India '• 

11 WIP Ltd as well as Chandigarh branch of WIP Ltd. 1s a 'person' . WIP Ltd. (a foreign company) does not 
fall under any of the clauses of the definition of a 'person resident in India' . Therefore, WIP Ltd. is a 
person resident outside India. The Chandigarh branch of WIP Ltd. 1s a 'Person resident in India' since 
1t fa lls under t he clause an office, branch or agency in India owned or controlled by a person resident 
outside I ndia '. 

The Singapore branch of WIP Ltd., though not owned, 1s controlled by the Chandigarh branch. The 
Singapore branch 1s a 'Person resident in India' since it falls under the clause 'an office, branch or 
agency outside India owned or controlled by a person resident in India' 

Question 9: 
Miss Alia is an a1rhostess with the British Airways. She flies for 12 days in a month and thereafter takes a 
break for 18 days. During the break, she is accommodat ed in 'base', which is normally the city where the 
Airline 1s headquartered. However, for security considerations, she was based at Mumbai. During the 
financial year, she was accommodated at Mumbai for more than 182 days. What would be her residential 
status under FEMA? 

Answer: 
Miss Alta stayed in Indra at Mumbai 'base' for more than 182 days in the preceding f inancial year. She is 
however employed rn UK. She has not come to India for employment, business or circumstances which 
indicate her intention to stay for uncertain period . Under section 2(v) (B), such persons are not considered 
as Indian residents even if their stay exceeds 182 days in the preceding year. Thus, wh ile Miss Alia may 
have stayed rn India for more than 182 days, she cannot be considered t o be a Person Resident in India. 
If, however, she has been employed in Mumbai branch of British Airways, then she wil l be considered a 
Person Resident rn Indra. 

Question 10: 
Mr X had resided rn India during the financial year 2019-2020 for less t han 182 days. He had come to India 
on Apr il 1, 2020 for carrying on business. He intends to leave the business on April 30, 2021 and leave India 
on June 30, 2021. Determrne his residential status for the financial years 2020-2021 and 2021-2022 up to 
the date of his departure? 

Answer: 
Mr X came to India for carryrng on business. During FY 2019-20, he resided in I ndia for less than 182 days. 
Since he has not fulfilled condition of staying in I ndia for more than 182 days, he would normally be 
considered PROI but as Mr X has come for carrying on business in I ndia, he falls under the second limb and 
will be considered as PRI w.e.f . 1st April 2020 . Mr. X will be considered as a person resident in India' from 
1st April 2020 
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Id t' e to be an Indian resident from 1st April 2 As regards, financial year 2021-2022, Mr._ X wou con m;nt or for business/vocation outside India ~l. If he leaves India for the purpose of taking u~ employm 'd I dia for an uncertain period h' 0" fai­any other purpose as would indicate his intention to stay outs, e n ' e WotJld cease to be person resident in India from the date of his departure. 

It tnay be noted that even if Mr. X is a fore_i~n citizen, if he has no~~f;i;1~;0~;. ';';;u:~~:~/t~:
0•es, i,. would be considered, 'person resident in India during the financial Y Purpose. of leaving India which will decide his status from 1st July 2021. 

Question 11: 
University of Oxford is one of the leading institutes of UK. In t he mont h of May 2024, 

th
ey _are planning a cultural event in UK. The University has invited Ms. Kanika Tripat hi and her group, an Indian artist to perform in t he event. 

Ms. Kanika Tripathi needs to withdrawal foreign exchange of USD 75,000 for t he purpo~e of visit to UK for performing at cultural event of University of Oxford in UK. Advise whether she can withdraw Foreign Exchange and if so, under what conditions? 
[MTP May'24 - 4 Marks] 

Answ£r: 
Section 5 of the Foreign Exchange Management Act, 1999 provides that any person may sell or draw foreign exchange t o or from an aut horized person if such sale or drawal is a current account transaction. The Cent ra l Government in consultat ion can, in public interest and in consultation with Reserve Bank of India, impose reasonable rest r ictions for such transactions. 

Schedule II of t he Foreign Exchange Management (Current Account Transactions) Rules, 2000 provides t hat no person shall draw foreign exchange for a transaction without approval of the Central Government. One of t he transaction included in Schedule II is 'cultural tours '. 

Accordingly, Ms. Kanika Tripathi can withdraw foreign exchange of USD 75,000 for meeting expenses of cultural t our after obtaining permission from Ministry of Human Resource Development (Department of Education and Culture) as prescribed in Schedule II of Foreign Exchange Management (Current Account Transactions) Rules, 2000. 

Qu£stion 12 : 
Explain the meaning of the term 'Current Account Transaction' and the right of a citizen to obtain Foreign Exchange under the Foreign Exchange Management Act, 1999. 

[CA Final May 2001] Answ£r: 
Definition of current account transaction [Section 2( i)J 
Current account transaction means a transaction other than a capital account transaction and without prejudice to the generality of the foregoing such transaction includes-i. payments due in connection with foreign trade, other current business, services, and short- term banking and credit facilities in the ordinary course of business ; 
ii. payments due as interest on loans and as net income from investments: iii. remittances for living expenses of parents, spouse and children residing abroad: and iv. Expenses in connection with foreign travel, education and medical care of parents, spouse and children. 

No restriction on current account transactions unless prescribed (Section 5) Foreign exchange is freely available for a current account transaction if the following two conditions are satisfied: 
(a) The transaction is not prohibited by the Rules. 

The Foreign Exchange Managemeo r _ 

telegram
 - cainter_buddies



corporate Laws & Other Laws YOUR CA BUDDY 
_ CA SHUBHAM SINGHAL-

(b) The transaction 1s within the ceiling, If any, prescribed by the Rules, or the permission of the 
Reserve Bank of India or the Central Government, as the case may be, is obtained 

Question 13: 
Mr. G, an Indian National desires to obtain foreign exchange on current account transactions for fo llowing 
purposes: 

1. Payment of commission on exports made towards equity investment in who lly owned subsidiary abroad of 
an Indian company. 

1i. Remittance of hiring charges of transponder. 
Advise G whether he can obtain the foreign exchange and, if so, under what conditions? 

[CA Final Nov 2001] 
Answer: 

If a sale or drawal satisfies the conditions of a current account transaction, then any person may sell or 
draw foreign exchange to or from an authorized person. However, the Central Government may, in public 
interest and in consultation with the RBI, impose such reasonable restrictions for current account 
transactions as may be prescribed (Section 5). The Central Government has framed Foreign Exchange 
Management (Current Account Transactions) Rules, 2000. The rules stipulate some restrictions on drawal 
of foreign exchange for certain purposes. 
In the light of the above, answer to the given problem is as under: 

i. As per Rule 3 read with Schedule I of Foreign Exchange Management (Current Account Transactions) 
Rules, 2000, payment of commission on exports made towards equity investment in wholly owned 
subsidiary abroad of an Indian company is prohibited 
As per Rule 4 read with Schedule II of Foreign Exchange Management (Current Account Transactions) 
Rules, 2000, drawal of foreign exchange for remittance of hiring changes of transponder requires the 
prior approval of the Central Government. 

rownie Points - However, no approval of the Central Government is required if the payment is made out of 
the funds held in Resident Foreign Currency Account or EEFC. 

Question 14: 

Mr. Ramesh of Nagpur wants to travel to Nepal and for this purpose proposes to draw foreign exchange. 
Specify-

,. Can Mr. Ramesh draw any foreign exchange for his journey? 
ii. What are the purposes for which foreign exchange drawal is not allowed for current account 

transactions? 

Answer: [CA Final Nov 2002] 

(i) Rule 3 of Foreign Exchange Management (Current Account Transactions) Rules, 2000 prohibits drawal 
of foreign exchange (by any person) for the purpose of travel to Nepal and/or Bhutan. Therefore, Mr. 
Ramesh cannot draw any foreign exchange for journey to Nepal. 

(ii ) Rule 3 read with Schedule I prohibits drawal of foreign exchange (by any person) tor the following 
purposes: 

• Remittance out of lottery winnings. 
• Remittance of income from racing/riding, etc., or any other hobby. 
• Remittance for purchase of lottery tickets, banned/prescribed magazines, football pools, 

sweepstakes. Etc. 

• Payment of commission on exports made towards equity investment in Joint Ventures/Wholly 
Owned Subsidiaries abroad of Indian companies. 

• Remittance of dividend by any company to which the requirement of dividend balancing is 
applicable. 

The Foreign Exchange Management Act _ 
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. . d R state Credit Route, except nnuo.. • Payment of comm1ss1on on exports un er upees '"'"''"trit commission up to 10% of the invoice value of export of tea and tobacco. Of • Payment related to 'Call Back Services' of telephones. . I R S h • Remittance of interest income on funds held in Non-resident Specia upee c eme Account. 

Question 15: 
Mr. Ar jun, an Indian resident, had been working abroad for the past 10 years. D~ring ~is tenure abroad, he acquired foreign currency and held investments in foreign securities. He also inherited a property located in New York from his late grandfather, who was a non-resident Indian. After returning to India permanently, Mr. Ar jun wishes to understand the provisions under the Foreign Exchange Management Act 1999 (FEMA) regarding the ownership and utilization of his foreign assets. ' 

[RTP Sept 2024) Answer 
~nder_ the provisions of the Foreign Exchange Management Act, 1999 (FEMA), Mr. Ar jun, being a resident in India, can hold, own, transfer , or invest in foreign currency , foreign securities, or immovable property situated outside India under certain conditions . These conditions are clarified by the RBI through A.P. (DIR Series) Circular No. 90 dated 9th January, 2014, which elaborates on section 6(4) of the Act. 
Clarifications under section 6(4) of FEMA 
(i) Foreign Currency Accounts 

• Mr. Ar jun can maintain foreign currency accounts that were opened and maintained by him when he was resident outside India. 

(ii) Income and Investments 
• Income earned through employment, business, or vocation outside India while Mr. Ar jun was a non­resident. 
• Investments made abroad during his non-resident status . Gifts or inheritance received from a non-resident Indian . 
• 

(iii) Foreign Exchange and Income therefrom 
• Fore'.gn exchange holdings, including income arising from them, held outside India by Mr. Ar jun, acquired through inheritance from a non-resident Indian. 

(iv) Utilization of Assets After Return to India 
• Mr. Ar jun may freely utilize all eligible assets abroad, including the income on such assets or sale proceeds received after his return to India. 
• He can make payments or fresh investments abroad without the approval of the Reserve Bank of India, provided the funds used are from eligible assets held by him abroad and the transaction complies with FEMA provisions. 

Therefore, Mr. Ar jun is eligible to hold and utilize his foreign assets as per the provisions outlined in section 6(4) of FEMA and the RBI circular. These provisions allow him to manage his foreign currency, securities, and inherited property located outside India in compliance with the regulations governing residents' dealings in foreign assets under FEMA. 

Question 16: 
Mr. Rohan Sharma, an international cricket player has started its cricket academy, namely, Rohan Sharma Cricket Academy, a private coaching club, which provides coaching for cricket. The Academy has a cricket team which participates in cricket matches all over India as well as outside India. . . . Rohan Sharma Cricket Academy in a collaboration with Melbourne Cricket Academy is organ111

ng a cricket event in Melbourne, Australia in the month of May 2024 and June 2024. Rohan Sharma Academy is 

Ill The Foreign Exchange Managemr I' ---~-
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required to remit USD 200 000 to Melbo c · 
cricket event in Melbourne.' Advise wh h urn~ rrcket acad~my as a part of its. share for organizing the 

et er it can get Foreign Exchange and if so, under what conditions? 

Answer: 
[M TP May'24 - 4 marks] 

Section 5 of the Foreign Exchan M 

f 
. h ge anagement Act, 1999 provides that any person may sell or draw 

ore1gn exc ange to or from an auth · d 'f 

Th C t I G 
orize person I such sale or drawal is a current account transaction. 

e en ra overnment in consult t · . bl' . 
. . a ion can, in pu 1c interest and in consultation with Reserve Bank of 

I ndia, impose reasonable restrictions for such transactions. 

Schedule II of the Foreign Ex h M ( · · 
c ange anagement Current Account Transactions) Rules, 2000 provides 

that no person shall _dra~ foreign exchange for a transaction without approval of the Central Government. 

On~ ~f the transactions included in Schedule II is remittance of prize money/ sponsorship of sports 

act,v,ty abroad by a person ot her than International/ National/ State level sports bodies if the amount 

involved exceeds USD 100,000. ' 

Accordingly, Rohan Sharma Cricket Academy can withdraw foreign exchange of USD 100,000 as 

participation fee after obtaining permission from Ministry of Human Resource Development (Department 

of Youth Affairs and Sports) as prescribed in Schedule II of Foreign Exchange Management (Current 

Account Transactions) Rules, 2000. 

Question 17: 

Mr. F, an Indian National desires to obtain foreign exchange for the following purposes: 

a) Payment of US $ 10,000 as commission on exports under Rupee State Credit Route. 

b) US$ 30,000 for a business trip to U.K. 

c) Remittance of US $ 2,00,000 for payment as prize money t o the winning team in a Hockey Tournament 

to be held in Australia. 

vise him, if he can get the Foreign Exchange and under what conditions. 
[CA Final May 2005] 

Answer: 

If a sale or drawal satisfies the conditions of a current account transaction, then any person may sell or 

draw foreign exchange to or from an authorized person. 

However, the Central Government may, in public interest and in consultation with the RBI, impose such 

reasonable restrictions for current account transactions as may be prescribed (Section 5). The Central 

Government has framed Foreign Exchange Management (Current Account Transactions) Rules, 2000. The 

rules stipulate some restrictions on drawal of foreign exchange for certain purposes. 

In the light of the above, answer to the given problem is as under: 

i. As per Rule 3 read with Schedule I of Foreign Exchange Management (Current Account Transactions) 

Rules, 2000, payment of commission on exports under Rupees State Credit Route (except commission 

up to 10% of inv6ice value of exports of tea and tobacco) is prohibited. 

Therefore, payment of US $ 10,000 as commission on exports under Rupee State Credit Route is 

prohibited unless such commission is paid for export of tea and tobacco, and the commission does not 

exceed 10% of invoice value of exports. 

ii. As per Rule 5 read with Schedule III of Foreign Exchange Management (Current Accoun_t Transactions) 

Rules, 2000, individuals can draw foreign exchange up to$ 2,50,000 for travel for business under the 

Liberalized Remittance Scheme. Drawal of foreign exchange in excess of US Dollar 2,50,000 shall 

require prior approval of the Reserve Bank of India. 

Th bt · US Do llar 30 000 for business tour to U.K. without any approval of t he 
erefore, Mr. F can o ain , 

Reserve Bank of India. 

ill 
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t (Current Account Tra . Exchange Managemen 
nsactiol\ 

iii. As per Rule 4 read with Schedule II of Foreign d' 
9 

US$ 1 00 000 for the purpose of remittance, s)f 

Rules 2000 drawal of foreign exchange e><cee 1
~ . b, ~d by a person other / 

, , f ts act1v1ty a ro I f h n01\ 

prize money/sponsorship o spor d' •res the prior approva O t e Cent 

International/National/State level sports bo ,es requ, 
r<l\ 

Government. 

t as prize money t o the winning teorn in 
In the given case, the drawal of US $2,00,000 for ~ay;;n M F who is an Indian Nat ional (i.e n ~ 
Hockey Tournament to be held in Australia is organize Y r . ' 

·, 0 
any International , National or State level Sports Body). 

. US D 11 1 00 000 without any permission, but for drawal of additiol"iQ\ 

Therefore, Mr. F can obtain o ar , , 
. d 

US Dollar 1,00,000, prior approval of t he Central Government is require · 
Question 18: 

. • t · der t he Foreign Exchange Management 

State the kind of approval required for t he following t ransac ions un Act. 1999: 

d s t h K 

i. X want s to draw USD 20,000 t o make donation t o a charitable t rust situate in ou orea. 
ii. M requires USD 5 000 t o make payment related t o 'call back services' of telephone. 

' 

[CA Final June 2009] 
Answer: 
If a sale or drawal satisfies the conditions of a current account transaction, then any person may sell or 
draw foreign exchange t o or from an authorized person. However, the Central Government may, in public 
interest and in consult ation with the RBI, impose such reasonable restrictions for current account 
t ransactions as may be prescribed (Section 5). The Central Government has framed Foreign Exchange 
Management (Current Account Transactions) Rules, 2000. The rules stipulate some restrictions on drawal 
of foreign exchange for certain purposes. 

In the light of the above, answer to the given problem is as under: i. As per Rule 5 read with Schedule III of Foreign Exchange Management (Current Account Transactions) 
Rules 2000 individuals can draw foreign exchange up to $2,50,000 for gift or donation (referred to as 
the Liberalized Remittance Scheme'). Therefore, Mr. X can obtain US Dollar 20,000 for making donation 
t o a charitable trust situated in South Korea without any approval of the Reserve Bank of India. 

ii. Rule 3 read with Schedule I of Foreign Exchange Management (Current Account Transactions) Rules 
2000 prohibits drawal of foreign exchange for payments related to call back services of telephones. 
Therefore, payment of US$ 5,000 for callback services of telephone is prohibited. Question 19 : 

Mr. T. Raghava has secured admission in a reputed and recognized university in Germany, for the study of 
higher and technical education, outside India. After arrival in Germany, he has gone ill and wants medical 
treatment faci lity in a reputed German hospital. He desires to apply to the Government of India for availing 

the additional remittance beyond the limit approved for foreign currency exchange facility . He has already 
enjoyed the permitted facility of foreign exchange for studies abroad, for the said financial year. Decide 

the following as to the facts given in the question as per the provisions of the Foreign Exchange Management 
Act , 1999: 

i. As an individual, to what extent Mr. T. Raghava may avail foreign exchange faci lities for higher and 
technical study in Germany. ii. Can Mr. T. Raghava avai l the faci lity of additional remittance in foreign exchange, beyond t he limit, 
for the medical treatment? 

[CA Final Nov 2017 - Old] 
Answer: 
According to the Schedule III of t he FEMA, 1999 fo llowing shall be the limit for the remittance of Foreign 
Exchange in the given situations: 
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i. Remittance of Foreign Exchange for Studies Abroad: 
Foreign exchange may be released for studies abroad up to a limit of US $ 2, 50,000 with0ut any 
permission from the RBI. Above this limit, RBI's prior approval is required. 

ii. Remittance for Medical Treatment: 
Remittance of foreign exchange for medical treatment abroad requires prior permission or approval 
of RBI where the individual requires withdrawal of foreign exchange exceeding USD 2,50,000. 

The Schedule also prescribes that for the purpose of expenses in connection with studies abroad 
and medical treatment, the individual may avail of exchange facility for an amount in exces~ of t~e 
limit prescribed under the Liberalized Remittance Scheme, if so required by the university 
concerned or the medical institute offering treatment respectively. 
Such amount shall be reduced from USD 2, 50,000 by the amount so remitted. 

Therefore, Mr. T. Raghava can draw foreign exchange exceeding USD 2, 50,000 without prior permission 
provided it is so required by the university concerned or the medical institute offering treatment. 

Question 20: 
Lifesys Limited, a billion-dollar, Indian company wishes to create a chair in a reputed university in the U.S. 
This chair is for the department of computer science. The company wishes to obtain your advice in regard 
to the following with reference to the FEMA, 1999. 
(iii) Is such "chair" creation permissible? 

What is the maximum amount that can be donated for such chair? 
Any formalities to be complied with? 

[CA Final Nov 2016 - Old] 
nswer: 

As per Schedule III of the Foreign Exchange Management (Current Account Transactions) Rules, 2000, 
read with section 5 of the Foreign Exchange Management Act, 1999 donations exceeding 1 % of their foreign 
exchange earnings during the previous 3 f inancial years or $ 5,000,000, whichever is less, can be remitted 
by persons other than individuals for creation of Chairs in reputed educational institutes with the prior 
approval of the Reserve Bank of India. 
Considering the above provision: 
(i) In the first case, "chair" creation for the department of computer science in reputed university in 

the U.S. is permissible. 
(ii) Maximum amount that can be donated for such chair will be one per cent of their foreign exchange 

earnings during the previous 3 FY or USD 5,000,000, whichever is less without prior approval of the 
Reserve Bank of India. 

(iii) In case where donations exceed one per cent of their foreign exchange earnings during the previous 
three financial years or USD 5,000,000, it shall require prior approval of Reserve Bank of India. 

Question 21 : 
ABC Limited hired the services of Mr. Taylor, a technician from Germany for the installation of a machinery. 
The company paid USD 40,000 for the services rendered by Mr. Taylor. Examine under the Foreign 
Exchange Management Act, 1999, whether payment of remuneration to foreign technician Mr. Taylor is a 
permissible transaction under the provisions of the said Act. 

[CA Final Nov 2019 - Old] 
Answer: 
Remuneration payable to a foreign technician is a current account transaction According to Section 5 of 
the Foreign Exchange Management Act, 1999 any person can sell or draw foreign exchange to or from 
authorized person if such sale or drawal is a current account transaction. 
Reasonable restrictions on current account transactions can be imposed by the Central Government. 
Basically, all current account transactions are free unless specifically restricted by the Central Government. 

-
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Ith ut restriction. There is no ceiling on 8Q 
Hiring of foreign national as technicians Is permissible w ltt:d abroad after-ta>< deductions, contribu~ which can be paid as per contract . Their salary can be rem 

t1011 to provident fund and other deductions at source. 

Question 22: 
t under the above Act as Capital Acco 

Examine whether the fo llowing transact ions are permissible or no 
Unt transact ions: 

1. I nvestment by person resident In India In Foreign Securities. . I d' , d d b son resident in n ,a. 
2. Foreign currency loans raised In India an abroa y a per 3. Export, Import and holding of currency/currency notes. 4. Trading in t ransferable development rights. 5. I nvestment in a Nidhl Company. 

[CA Final Nov 2007) Answer: 
i. I nvestment by person resident in I ndia in Foreign Securities is a capital account _tra~saction. It is permitted within t he limit, subject to the compliance of conditions and if declaration is made as per the provisions contained in the Regulations relevant to the transaction. 
ii. Foreign currency loans raised in I ndia and abroad by a person resident in India is a capital account transaction. It is permitted within the limit , subject to the compliance of conditions and if declaration is made as per the provisions contained in the Regulations relevant to the transaction. iii. Export, import and holding of currency /currency notes is a capital account transaction. It is permitted within the limit, subject to the compliance of conditions and if declaration is made as per the provisions contained in the Regulations relevant to the transaction. 
iv. Trading in transferable development rights is prohibited since no person resident outside India shall make investment in India in any entity which is engaged, or proposes to engage in trading in Transferable Development Rights (TDRs) (Regulation 4 of Foreign Exchange Management (Permissible Capital Account Transactions) Regulations, 2000). 
v. Investment in a Nidhi Company is prohibited since no person resident outside India shall make investment in India in any entity which is engaged, or proposes to engage as Nidhi Company (Regulation 4 of Foreign Exchange Management (Permissible Capital Account Transactions) Regulations, 2000. 

Question 23: 
State whether there are any restrictions in respect of the following transactions: (i) Drawal of foreign exchange for payments due on account of amortization of loans in ordinary course of business. 
(ii) Purchase by a person resident outside India of shares of a company in India engaged in plantation activities. 

[CA Final Nov 2002, Nov 2005, Nov 20101 Answer: 
1. Amortization of loans is permitted 

Section 6 specifically mentions that the Reserve Bank shall not impose any restriction on the drawal of foreign exchange for payments due on account of -(a) amortization of loans in the ordinary course of business; or (b) Depreciation of direct investments in the ordinary course of business. Thus, there 1s no restriction on drawal of foreign exchange for payments due on account of amortization of loans 1n ordinary course of business. 

-
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2, Investment In plantation activities is prohibited 

The Reserve Bank of India has f d F 
Transactions) Regulations, 2000 

;ame orelgn Exchange Management (Permissible Capital Account 

investment in India In an enti . s ~er _these Regulations, no person resident outside India shall m~ke 

t . ·t · Y ty which IS engaged, or proposes to engage in agricultural or plantation 
QC IVI 1es. 

Thus, a person resident outside I d' h . . 
. . . n ,a cannot pure ase shares of a company In India engaged in plantation 

act1v1t1es. 

Question 24: 

Examine ~it~ re'.erence to the provisions of the Foreign Exchange Manage Act. 1999 whether there are 

any restr1ct1ons 1n respect of the following: 

A pe_rson, who was r~sident of U.S.A. for several years, is planning to return to India permanently. Can he 

continue to hold the investment made by him in the securities issued by companies in U.S.A.? 
[CA Final Nov 2010 - Old] 

Answer: 

As per Section 6(4), a person resident in India may hold, own, transfer or invest in foreign currency, foreign 

security or any immovable property situated outside India if such currency, security or property was 

acquired, held or owned by such person when he was resident outside India or inherited from a person who 

was resident outside India. 

Hence, the USA Resident shall be entitled to hold the foreign securities even after he becomes a person 

resident in India. 

Mrs. Chandra, a resident outside India, is likely to inherit from her father some immovable property in 

India. Are there any restrictions under the provisions of t he Foreign Exchange Management Act, 1999 in 

acquiring or holding such property? 
[CA Final Nov 12- Old] 

Answer: 
As per section 6(5), a person resident outside India may hold, own, transfer or invest in India currency, 

security or any immovable property situated in India if such currency, security or property was acquired, 

held or owned by such person when he was resident in India or inherited from a person who was resident in 

India. 

Thus, a person resident outside India may hold, own or transfer any immovable property situated in India 

if such property is inherited from a person resident in India. 

Accordingly, Mrs. Chandra is entitled to acquire as well as hold the immovable property in India inherited 

by her. 

Author's Note: Please note that in this question, assumption is that his father is a PRI. 

Question 26: 
Repeated question. Hence, merged with other question 

Question 27: 
Repeated question. Hence, merged with other question 

Question 28: 
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shop. He would like t~ pay US$ 3() · 

l•t \ ., 

h ses an antiques from a h keeper is permitted to ace II\ 

A foreign tourist comes to India, and he pure a h FEMA whether s op 
e.~, 

t · th light of t e ' 

cash to the shopkeeper. Commen tn e 

[CA Final RTP M 

foreign currency? 

ay (\) 
A . 

I s or regulations made thereunde.1-

nswer. 

. d . this Act , rue . h . , 

As per section 3 of the FEMA, save as otherwise provide tn k 
O 

person shall receive ot ~rw,se than 

or with the general or special permission of the Reserve Bahn l,fn f any person resident outS,de India in 
b d r or on be a 0 

through an authorized person, any payment Y or e any manner. 

d or on behalf of any person resident 

'd . 1 d' . ny payment by or er 
d' . 

Where any person in, or res, ent in, n ta receives a . d ) without a correspon mg inward 
(. I d' uthor1ze person 

out side I ndia through any other person inc u ing an a d d to have received such payment 

remittance from any place outside India, then , such person shall be eeme 
otherwise than through an authorized person; 

• ency in cash on purchase of antiques 

Here in the given case, the foreign tourist wanted to pay foreign curr . payment by order 

. . . . 'bl t son t o receive any 
or 

t o shopkeeper which as per section 3, 1s not perm1ss1 e o any per h h th • d p 
t · d t roug an au or1ze erson 

on behalf of any person resident outside India in any manner excep receive h h h A th . d. 
· · · t th rwise t an t roug u or, ze 

Therefore, the Shopkeeper cannot accept cash as 1t w,11 be a rece1p O e . 

Person except where the shopkeeper has taken a money changers license to accept foreign currency 
Question 29: 
The Adjudicating authority under FEMA Act , 1999 based on the complaints received in writing from the 

officer authorized by the Central Government, had issued show cause notice to following persons accused 

of committing contravention under the Act, to show cause as to why an inquiry should not be held against 

them as follows: 

Noticed Alleged contravention prescribed in the Reply by t he accused person to the 

issued to show-cause notice issued 
show- cause notice 

whom 
Global Shipping Made remittance for membership of P & 1 The amount for the same was remitted 

Ltd. club without taking the requisite approval through the RFC Account and EEFC Account , respect ively, for which no approval was required. 

Siphonic Ltd. Made remittance of $ 1,10,000 to BMT Inc. , Such remittance does not exceed the 

a US co., without taking requisite approval , as limit as specif ied, so , no approval was 

reimbursement of pre- incorporation required. 
expenses incurred for setting up the co . by bringing investment of Rs. 18 CR to India. (1 USD = Rs. 75) 

. . 

In the context of aforesaid case-scenario, examine in the lights of the prov1s1ons of the FEMA Act, 1999 

and its rules & regulations, the validity of the contentions made by the aforesaid persons? 
[CA Final MTP - Dec'21) 

Answer: 
i. Validity of Contention made by Global Shipping Ltd. As per Rule 4 read with the Schedule II of the Foreign Exchange Management (Current Account 

Transactions) Rules, 2000, for making remittance for membership of P & I Club, prior approval of 

Ministry of Finance (Insurance Division) is required to be taken. 
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No approval is required where any remittance has to be made for the transactions listed in Schedule II 
from an RFC account and EEFC account, respectively. However, if payment has to be made for remittance for membership of P & I, approval is required even if payment is from EEFC account. 
Here, Global Shipping Ltd. was required to take approval of the Ministry of Finance (Insurance Division) 
for making the remittance through EEFC account and in case of RFC account only, no approval was required. Thus, its contention is partially invalid. 11. Validity of Contention made by Siphonic Ltd. As per Rule 5 read with the Schedule III of the Foreign Exchange Management ( Current Account 
Transactions) Rules, 2000, for remittances exceeding five per cent of investment brought into I ndia_or 
USD 100,000 whichever is higher, by an entity in India by way of reimbursement of pre-incorporation expenses, prior approval of the Reserve Bank of India shall be required. Here, Siphonic Ltd. made remittance of$ 1,10,000 equivalent to Rs. 82.5 lakhs (1 USD = Rs. 75) to BMT 
Inc., a US company, as reimbursement of pre-incorporation expenses for bringing investment of Rs. 18 crore into India. So, the amount remitted comes to approximately 4.58% (Rs. 82.5 lakhs I Rs. 1800 
lakhs) of the investment made into India which is lesser than the prescribed limit of 5%. However, as it exceeds $ 1,00,000 and so approval was required irrespective of whether the amount 
remitted exceeds 5% of the investment or not. Thus, the contention of Siphonic Ltd. is invalid. Author's Note: Here the conclusion of ICAI in case of Siphonic Limited seems to be incorrect. Let me explain this in a different manner. Provision - If amount of reimbursement exceeds the limit, then approval is required. Limit = Higher of $100k or 5% of investment (5% of Rs. 18 crores = Rs. 90 lakh i.e., $120k) = $120k 

Here, reim. Of $110k is lower than limit & hence no a roval is r d. Hence, contention of co. is valid. 
Question 30: 
Under the auspices of the Foreign Exchange Management Act, 1999, (the Act) examine whether the given 
situations fall under "Current Account Transactions" or not as defined in the Act? (i) Mr. S, a resident in India, imports machinery from a vendor in UK for installing in his factory. (ii) An Indian resident, imports machinery from a vendor in US for installing in his factory on a credit 

period of 3 months. 
(iii) An Indian resident, transfers US$ 1,000 to his NRI brother in New York as "gift". The funds are sent 

from resident's Indian Bank account to the NRI brother's Bank account in New York. 
[CA Final Nov 20] 

Answer: 
(i) An Indian resident imports machinery from a vendor in UK for installing in his factory. As per FEMA, 

it does not alter (create) an asset in India for the UK vendor. It does not create any liability to a UK 
vendor for the Indian importer. Once the payment is made, the Indian resident or the UK vendor neither owns nor owes anything in the other country. Hence it is a Current Account Transaction. (ii) An Indian resident imports machinery from a vendor in UK for installing in his factory on a credit period of 3 months. Under FEMA, it is a liability outside India. However, under definition of Current 
Account Transaction [S. 2(j)(i)], "short-term banking and credit facilities in the ordinary course of 
business• are considered as a Current Account Transaction. Hence import of machinery on credit terms is a Current Account Transaction. 

(111) An Indian resident transfers US$ 1,000 to his NRI brother in New York as "gift". The funds are sent 
from resident's Indian bank account to the NRI brother's bank account in New York. As per FEMA, 
once the gift 1s accepted by the NRI, no one owns or owes anything to anyone in India or USA, the transaction 1s over. Hence it is a Current Account Transaction 

Quution 31: 

telegram
 - cainter_buddies



YOUR CA BUDDY - cA sHUBHAM s1NGHAL -

She moved to UK and remained 'th • UK based IT company. h residential purpose At"'t 

Ruchika got an employment opportunity '"ah d a small flat in UK for t e d . UK The rent 1·. 1-tr 

for 10 years. During her tenure she pure ase d let out her flat situate in . _a incoll\e. 

returning to India, she joined another IT company an of UK. A good amount was accumulated in her \J~, 

of UK flat was deposited by her in the bank account . th UK Based on the above facts, answer the. 
h second flat '" e · 

bank account, so she planned to pure ase a 

. 

following questions: 
d t' ue to retain even after returning to India, 

Whether Ruchika can purchase the first flat in UK an con '" 
[CA Final MTP2- Nov221 Answer: 

Purchase of First Flat in UK 
.d t . I ndia may hold, own, transfer or 

Section 6(4) of the FEMA, 1999 provides that a p~rson ret en '"rty situated outside India if such 

invest in foreign currency, foreign secur'.ty or any ,mmovab e : r : ~:h erson when he was resident 

currency, security or property was acquired, held or owned Y . P . 
. . . . 

h sident outside India. 

outside India or inherited from a person w o was re 

'd' . UK d s resident out side India. After 

Ruchika purchased the first flat when she res, mg in an wa . h Id h fl t 
'd · I d' h can continue t o O sue a · 

returning to India and after becoming the res, ent in n 10 , s e 
Question 32: 

· d bl ' 1· ·t d company in Gurugram 

Mr , L was employed as a fashion designer in Elegant Textile Lt ., a pu 1c 1m1 e 
. , 

India during the financial year 2023 -2024. He had efficiently provided his services for _1 83 days du_rmg 

the above said period. On 01.04.2024 Mr . H the Human Resource Manager of Jeff Fashion Ltd ., Paris (a 

foreign count ry) off ered him a better employment opportunity in such company. 
On 02.02.2024, Mr . L left India for taking up employment as a production controller at Jeff Fashion 

Ltd. I n Pari s. On 30.04.2024 he flew back to India for 10 day family function in Manali, India. 

In light of the provisions of the Foreign Exchange Management Act,1999 elucidate: The residential 

status of Mr . L -
(i) On his return for attending the family function on 30.04.2024. 
(ii) In case, instead of vacation, he joins an employment in an Indian company after arriving on 

30.04.2024. 

[May 24 - 4 marks1 

Answer 
Check suggested answer if released. It was not released t ill the date this question was included here. Question 33: 
Explain the rules relating to the remittances made by persons other than individuals requiring approval 

of RBI as provided in Schedule III to the Foreign Exchange Management (Current Account 

Transactions) Rules, 2000 issued under the Foreign Exchange Management Act , 1999 in respect of the 

following: 
(i) Commission to the agents abroad for sale of residential flats or commercial plots in India. 

(ii) Remittances for consultancy services procured from outside India. 
(iii) Remittances by way of reimbursement of pre-incorporation expenses. Answer 

[May 24 - 4 marks) 
Check suggested answer if released. It was not released till the day of including this question here. 
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Answer: 

15 

"LLP is an alternative corporate business form that qives the benefits of limited liability of a company and 
the flexibility of a partnership". Explain. 

Question 2: 

LLP is an alternative corporate business form that gives the benefits of limited liability of a company and 
the flexibility of a partnership 

Answer: 

Limited Liability: Every partner of a LLP is, for the purpose of the business of LLP, the agent of the LLP, 
but not of other partners (Section 26 of the LLP Act, 2008). The liability of the partners will be limited 
to their agreed contribution in the LLP, while the LLP itself will be liable for the full extent of its assets. 

Flexibility ofa partnership: The LLP allows its members the flexibility of organizing their internal 
structure as a partnership based on a mutually arrived agreement. The LLP form enables entrepreneurs, 
professionals and enterprises providing services of any kind or engaged in scientific and technical 
disciplines, to form commercially efficient vehicles suited to their requirements. Owing to flexibility in its 

structure and operation, the LLP is a suitable vehicle for small enterprises and for investment by venture 
capital. 

YOUR A BUDDY 

The Limited Liability 
Partnership Act, 2008 

Mr. Ankit Sharma wants to forn an LLP taking him, his wife Mrs. Archika Sharma and One HUF as partners 
for that. Whether this LLP can be incorporated under LLP Act, 2008? Explain. 

-CA SHUBHAM SINGHAL 

[ICAI Module, MTP May 24 - 5 marks] 

(c) he has applied to be adjudicated as an insolvent and his application is pending. 

() an LLP registered under this Act: 

Section 5 of Limited Liability Partnership Act, 2008 provides any individual or body corporate may be a 
partner in an LLP. However, an individual shall not be capable of becoming a partner of a LLP, if 

(ii) an LLP incorporated outside India, and 

(a) he has been found to be of unsound mind by a Court of competent jurisdiction and the finding is in force: 
(b) he is an undischarged insolvent; or 

(in) a company incorporated outside India, 
but does not include 
(a)a corporation sole, 

Further, Section (2)(1)(e) provides that a Body Corporate it means a company as defined in 'clause (20) of 
section 2 of the Companies Act, 2013 and includes 

[ICAI Module] 

(b)a co-operative society registered under any law for the tine being in force, and 

The Limited Liability Partnership Act, 2008 

(c) any other body corporate (not being a company as defined in 'clause (20) of section 2 of the Companies 
Act, 20132' or a limited liability partnership as defined in this Act), which the Central Government may. 
by notification in the Official Gazette, specify in this behalf. 

Therefore, HUF is not covered in the definition of body corporate and cannot be partner in LLP. 

15.1 
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Question 3: 
Mohan and Rakul are college friends and intend to do trading in musical instruments, They 

have met h Partnership (LLP) under the name and style of Mohan John LLP with an initial capítal contribution of a 

John and Ms, Kate who are non-resident Indian and they all have decided to form a 

Limited dbllity 1,00,000 each. The LLP was incorporated on October 15, 2020, The LLP intends to appoint Mr. John and Mg 
Kate as designated partners and consults same with its Compay Secretary. You as fhe Company 

Secretary 
advise the LLP on the appointment of Mr. John and Ms. Kate as the only designated partners of the L. 
There is an LLP by the name Ram Infra Development LLP which has 4 partners namely Mr, Rahul ,Mr. Raheem, Mr, Kartar and Mr, Albert. Mr. Rahul and Mr, Albert are non - resident while other two are 
resident. LLP wants to take Mr. Rahul and Mr, Raheem as Designated Partner, Explain in the light of 

[ICAI Module) 

Limited Liability Partnership Act, 2008 whether LLP can do so? 
Answer:; 

Corporate Laws &Other 

OR 

According to section 7 of the Limited Liability Partnership Act, 2008, every LLP shall have at least two 
designated partners who are individuals and at least one of them shall be a resident in India. 

Question 4: 

Further, explanation to the section provides, the term "resident in India" means a person who has stayed 
in India for a period of not less than 120 days during the financial year. In the given case, Mohan John LLP intends to appoint Mr. John and Ms. Kate (both are nonresident 
Indians) as the only designated partners. This is not in consonance with provisions of the Limited Liability 
Partnership Act, 2008, as at least one of the desiqnated partners should be a resident in India. 

Answer: 

ATP May 2A) 

Mr. Mudit is the creditor of Devi Ram Food Circle LLP. He has a claim of Rs. 10,00,000 against the LLP but 

the worth of the assets of LLP are only Rs. 7,00,000. Now Mr. Mudit wants to make the partners of LLP 

personally liable for the deficiency of Rs. 3,00,000. Whether by virtue of provisions of Limited Liability 

Act, 2008, Mr. Mudit can claim the deficiency from the partners of Devi Ram Food Circle LLP? 

Question 5: 

A limited liability partnership is a body corporate formed and incorporated under this Act and is a legal 

entity separate from that of its partners. The LLP itself will be liable for the full extent of its assets but 

the liability of the partners will be limited. Creditors of LLP shall be the creditors of LLP alone. In other 

words, creditors of LLP cannot claim from partners. The liability of the partners will be limnited to their 

agreed contribution in the LLP. 

15.2 

Hence the creditors of Devi Ram Food Circle LLP are the creditors of Devi Ram Food Circle LLP only. 

Partners of LLP are not personally liable towards creditors. Mr. Mudit cannot claim his deficiency of Rs. 

3,00,000 from the partners of Devi Ram Food Circle LLP. 

[ICAI Module, RTP May 24] 

M/s Vardhman Steels LLP was incorporated on 01.09.2022. On 01.01.2023, one partner of a partner ship 

firm named M/s Vardhman Steels is registered with Indian Partnership Act, 1932 since O1.01.2000 

requested ROC that as the name of LLP is nearly resembles with the name of already registered partnership 

firm, the name of LLP should be changed. Explain whether MNs Vardhman Steels LLP is liable to chanoe its 

name under the provisions of Limited Liability Act, 2008? 

[ICAI Module] 
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Answer: 

(a) undesirable; or 

Section 15 of LLP Act, 2008 provides no LLP shal be registered by a name which, in the opinion of the 
Central Government is 

(b) identical or too nearly resembles to that of any other 'LLP or a company or a registered trade mark of 

any other person under the Trade Marks Act, 1999!. 

(a) that of any other LLP or a company: or 
Further, section 17 provides, if the name of LLP is identical with or too nearly resembles to 

(b) a registered trade mark of a proprietor under the Trade Marks Act, 1999 

then on an application of such LLP or proprietor referred to in clauses (a) and (b) respectively or a 

company, the CG may direct that such LLP to change its name within a period of 3 months from the date 

of issue of such direction. 

Following the above provisions, LLP need not change its name if its name resembles with the name of a 

partnership firm. These provisions are applicable only in case where name is resembles with LLP, compay 

or a registered trade mark of a proprietor. 

Question 6: 

YOUR A BUDDY 

Hence, M/s Vardhman Steels LLP need not change its name even it resembles with the name of firm. 

CA SHUBHAM SINGHAL 

Answer: 

Kanik, Priyansh, Abhinav and Bhawna were partners in Singh Jain & Associates LLP. Abhinav resigned from 

the firm w.e.f. O1.11.2022 but this was not informed to ROC by LLP or Abhinav. Whether Abhinav will still 

be liable for the loss of firm of the transactions entered after 01.11.20222 

According to section 24(3), where a person has ceased to be a partner of an LLP (hereinafter referred to 

as "former partner"), the former partner is to be regarded (in relation to any person dealing with the LLP) 

as still being a partner of the LLP unless 

(a) the person has notice that the former partner has ceased to be a partner of the LLP; or 

Question 7: 

(b) notice that the former partner has ceased to bea partner of the LLP has been delivered to the 

Registrar. 

Hence, by virtue of the above provisions, as no notice of resignation was qiven to ROC, Abhinav will still be 

liable for the loss of firm of the transactions entered after 01.11.2022. 

Answer: 

A LLP may be wound up by the Tribunal: 

[ICAI Module] 

Enumerate the circumstances in which a Limited Liability Partnership may be wound up by the Tribunal. 

Give your answer in respect of the provisions of the Limited Liability Partnership Act, 2008. 

(1) if the LLP decides that LLP be wound up by the Tribunal: 

Circumstances in whích LLP may be wound up by Tribunal [Section 64 of the Limited Liability Partnership 

Act, 20081 

[MTP May'24 - 5 marks] 

Question 8: 

(2) if, fora period of more than six months, the number of partners of the LLP is reduced below tw; 

(3) if the LLP has acted against the interests of the sovereignty and integrity of India, the security of 

the State or public order: 

(9) if the LLP has made a default in filing with the Registrar the Statement of Account and Solvency or 

annual return for any five consecutive financial years; or 

if the Tribunal is of the opinion that it is just and equitable that the LLP be wound up. 

15.3 
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Mr.Prateek (an individual) has started a Limited Liability Partnership firm along with Brown 

Linited ant 
Picture Limited. As per the e provisions of the Limited Liability Partnership Act, 2008, advise Linited Liability Partnership firm, about who can be the designated partners of the firm. 
Answer: 

(LLP) shall have at least two designated partners who are individuals and at least one of them 
shall be a 

According to section 7 of the Limited Liability Partnership Act, 2008, every Limited Liability 

Partnershin resident in India. 

corporate shall act as designated partners. 

Provided, if in LLP, ll the partners are bodies corporate or in which one or more partners are 

individuals 
and bodies corporate, at least two individuals who are partners of such LLP or nominees of such bodies 

partners. 
In the given question, at least Mr. Prateek and l one nominee of any bodies corporate shall be designated Question 9: 

XYZ LLP was registered under the Limited Ligbility Partnership Act, 2008 (LLP Act) with a name that Was 
noticed at the time of registration. 
later found to be identical to an existing company's name, XYZ OPC Pvt Ltd. This similarity was not 
() Formalities with the Registrar of Companies after name change of LLP. 

Corporate Laws & 

other 

Explain the provisions of the Limited Liability Partnership Act, 2008, in respect of the following: 
() When the name of LLP is identical. 
Answer 
According to section 17 of the LLP Act, 2008 

[MTP May24-5 

(a) that of any other LLP or a company: or 

) Notwithstanding anything contained in sections 15 and 16, if through inadvertence, or otherwise, the 

LLP, on its first registration or on its registration by new name, is reogistered by a name which is identical 

with or too nearly resembles to 
(b) a registered trade mark of a proprietor under the Trade Marks Act, 1999 
as likely to be mistaken, then on an application of such LLP or proprietor referred to in clauses (a) and (b) 

respectively or a company, the Central Government may direct such LLP to change its name or new name 

within a period of 3 months from the date of issue of such direction, 

Question 10 

Provided that an application of the proprietor of the registered trade marks shall be maintainable within a 

period of 3 years from the date of incorporation or registration or change of name of the LLP under this 

Act. 

(RTP Sept 24) 

(i) Where an LLP changes its name or obtains new name, it shall withina period of 15 days from the date. 

of such change, give notice of the change to Registrar along with the order of the Central Government. 

who shall carry out necessary changes in the certificate of incorporation and within 30 days of such 

change in the certificate of incorporation, such LLP shall change its namein the LLP agreement. 

Answer 

15.4 

A dispute among the partners of Limited Liability Partnership (the LLP) jeopardized the stability of the 

business. Out of two partners, one due to quarrel, left the LLP. The other partner alone continued the 

business of the LLP. You are being expert in law is requested to explain the provisions governing the LLP 

being operated by a single partner and its winding up by the Tribunal as per the provisions of the Limited 

Liability Partnership Act,2008. 

[May 24 -5 marks] 
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Question 11 

YOUR A BUDDY 

Check 
suggested answer if released. It was not released till the date this question was included here. 

CA SHUBHAM SINGHAL 

A Explain the protection avai lable for the "whistleblowers" in the context of the Limited Liability 

Partnership Act,2008. 

Answer 

() Describe the consequences of making a false statement in any return, statement or other document 

under Section 37 of the Limited Liability Partnership Act,2008. 
[May 24 -5 marks] 

Check suggested answer if released. It was not released till the date this question was included here. 

telegram
 - cainter_buddies



{ "type": "Form", "isBackSide": false }


{ "type": "Form", "isBackSide": false }


{ "type": "Form", "isBackSide": false }


{ "type": "Form", "isBackSide": false }


{ "type": "Form", "isBackSide": false }


{ "type": "Form", "isBackSide": false }


{ "type": "Form", "isBackSide": false }

