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Promoter Registrar Memorandum

_V

a person who is a person who is havin any person upon : :
P p 5 yp p Hierarchy Functions

named as such control over the affairs whose advice,
in prospectus of company either as a directions /
(or) AR SH (or) as a director instructions AOAofa MOA ofa

Resignation Company Company

of

Direct Route BOD of the Companies
Company

Registrar

Addl as originally as altered

Registrar itz il framed from time
“Accustomed to such to time
Act”

functions
Joint conferred

Registrar under this -
except when St as originally as altered

such advice, framed from time
direction (or) Deputy to time
instruction is Registrar
given in a
professional
capacity Asst.
Registrar

Indirect Route
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7] FORM

ATION [+) RELATED CONCEPT

Basic rules for formation
of a company (Sec.3)

Purpose of

. . Association
incorporation

Only for a
lawful purpose

Public
Company

Private
Company

1 Person

7 / more

Subscribers to the
Memorandum

When section
gets attracted?

Members severally liable
in certain cases (Sec.3A)

What are the consequences on the members
falling below the statutory minimum?

Where the no.

of members in
a company has

In the first
6 months

fall below the

statutory
minimum

Public
Company

Below 7

After 6

months of fall

Company can
continue to
carry on the

business

Company shall
be held liable
for all debts
and obligations

General Case

Company cannot
carry on business
Company can in its own name
Private contract its debts

Company

Members aware of the fact shall
be jointly + severally liable for
debts contracted after 6 months

Company

Below 2 ————

Violative Case

If company carry on
the business and
contract debts after
6 months even
when the number is
below limit
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e sy || SITUATION CLAUSE

v v v

(1) (3) (5)
aLL ABOUT REGISTERED OFFICE

(Sec.4(1)(h) r/w.Sec.12]
Clause Clause Clause

\4 ‘1’

Nomination Registered office & rul
Sontents gistered office & rules
(2) Clause with respect to R.O.
Situation Liability State where
Clause Clause ;
company is

to be
situated

In case of
normal company

Association
Clause

Chapter 2.4




NAME CLAUSE - General

[Sec.4(1](al provisoto Sec.4(11(a). Sec.4(2]. [3]. (4] & (D)1
)\

Reservation

Prohibitions & Restrictions
[Sec.4(2), 4(3) r/w. Rule 8]

Contents
[Sec.4(1)(a) + Proviso]

Contents

Name clause
contains the
name with
which company
is proposed to
be incorporated

Exemption

Prohibitions

Restrictions

Section 8 Company

Need not use the words
“Ltd. / Pvt. Ltd.”

Name identical

Private
Company

Public
Company

Use of
words
“Pvt. Ltd.”

Use of
words
“Ltd.”

At the end of name

Chapter 2.5

/ too nearly
resemble

Name of an
existing
Use of company
words

“COPO”

At the end of
its name

Name is A
offensive
in the
opinion
of CG

A company may
use the words

“National”, “Board”,

“Commission”,

“Bharat”, “Central”,

“State”, etc.

Name shall not give a false

V impression of government

patronage (CG /SG /LA /
Body owned by CG / SG

With previous
approval of CG

company may use
the words

“Insurance”, “Bank”,
“Venture Capital”,

“Mutual Funds”,
“Nidhi”, etc.

Only with

previous approval

of the concerned
regulatory
authority

At the time of
incorporation
(Proposed Company)

Validity
of name
reserved

Apply in
webform
spice +
(INC-32)
along with
fees of
Rs.1,000

Name reserved
will be valid for
period of 20 days
from the date of
its approval

After getting
incorporated
(Existing Company)

Validity
of name
reserved

Apply in
webform
RUN
along
with fees
of
Rs.1,000

Name reserved
will be valid for
period of 60 days
from the date of
its approval

Application in SPICE* / RUN may be accepted / rejected
In case of rejection, a one-time resubmission option shall be
given, to rectify the defects in the application form within a
period of 15 days




NAME CLAUSE - RECTIFICATION & ALTERATION

Rectification Alteration [Sec.13(1) + Sec.13(2) + Proviso
(Sec.16) + Sec.13(3) + Sec.13(9) + Sec.13(10)]

Approvals Exemption from Other

required CG approval compliances Puty of ROC

Name identical (or) Name identical (or) too BOD e onl . .
too nearly resemble nearly resemble the name i Tn pc i ¢ Make changes In register
the name of an of a registered trademark ¢ ?}2 +SR + GM C(;é‘_‘ége 1s/ of companies
isti ¢ addition
existing company B oo ofil ¢ Issue of fresh COI
word “private”

} at the time of
CG shall direct the No complaint from Complaint received from conversion
company to change

proprietor of regd. TM proprietor of regd. TM
its name

¢ Comply with Sec.4(2) & Sec.4(3)
¢ Comply with procedures of Sec.13
Other case ¢ File copy of SR + altered MOA with ROC

N No action shall
OR + GM within be taken by CG

3 months Complaint made

within 3 years
from DOI / DOC

\1/ No action shall

be taken by CG

CG satisfied CG not satisfied

Direct to No action shall

OENg § s change name be taken by CG
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(a k.a RO Clause | Domicile Clause)
PART - A | Riahout registered office [Sec.4(1)(h] r/w.Sec.12]

Contents

State where company
is to be situated

Registered office & rules with
respect to RO

Establishment of RO Verification of RO Other issues

Within 30 days of File with ROC within 30 days Disclosure requirements
date of incorporation of date of incorporation w.r.t. the name etc.

Paint / Affix

Name engraved on seal

Details

Name, outside every In a conspicuous
address of RO place of business position with
legible characters

Chapter 2.7

Language Details

Local language Name, address of RO, CIN, On all kinds of business
and any other phone number, FAX e- letters, invoices, bill heads,
language Mail ID, website address notices & official publication

Name of the
Company

Details

On all
negotiable
instruments




PART - B | Shifting of registereidl office

Particulars

Types of Shifting

Place to Place
within City

City to City within State

ROC to ROC within State State to State

1. Section governing

S.179 +S.12(4)

S.179 +S.12(4) + S.12(5)

S.179 + S.12(4) + S.12(5) +

Proviso + S.12(6) +S.13(7)

2. Approval-1

BOD + BM

BOD + BM

BOD + BM BOD + BM

3. Approval-2

SH + SR + GM

SH + SR + GM SH + SR+ GM

4. Alteration of MOA

No

No

No Yes

5. Special Confirmations

Not required

Not required

Confirmation of Regional Not required

Director

For
Confirmation

S1: Co.

$2: RD Issue conf. Co.
30 days

File conf.
$3: Co.——>R0C
Co 60 days

S4: ROC Register c
: ————F > Co.
30 days ©

Chapter 2.8

S.179 + S.13(4) + S.13(5)




Particulars

Types of Shiifting

Place toPlace | 0/ City within State | ROC to ROC within State State to State
within City
6. CG approved Not required Not required Not required Required
$1: Co. > CG
Issue approval
S$2 CG . bp > Co
within 60 days
Condition 1 Condition 2 Condition 3
Consent of creditors, Sufficient provision is Adequate security is
debenture holders made to discharge provided to
(or) person concerned debts discharge the debts
$3: Co. CG >ROC of both
Confirmation  states
7. Duty of ROC Shall register the Shall register the change Shall register the change ROC of the state to which
change RO is shifted shall
register change and issue
fresh COI
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Contents

[Sec.4(1)(c)]

Contains object for which
company is proposed to be
incorporated

Alteration of objects clause
[Sec.13(8) + (9)]

General Case

Approval 1 Approval 2

BOD + BM

SH + SR + GM

Alter the MOA

Special Case

Applicable to
whom?

Compliances

Listed companies
(Public)

When Compliances
Applicable?

required

Approval 2

Accepted By issue of

Company shall
file with ROC

Copy of SR Copy of altered MOA

within 30 days of passing SR

money the
from public prospectus

ROC shall register the changes
and certify within 30 days

\\(0 S

Compliances

Amount is Same as in
still general case
unutilized

Advertisement Other
in 2 News Papers Compliances
and exit offer to

dissenting SH

Same as in
general case

Objects Clause change do not require CG approval.
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Chapter 2.11

OTHER CLAUSES OF MOA

Liability Clause
[Sec.4(1)(b)]

Company Ltd. by Company Ltd. by

shares the guarantee

Liability Ltd. to the
extent of amount
unpaid on shares

The amount of
guarantee which a
member shall pay to
contribute to assets
towards payment of
debts and
obligations at the
time of winding up
and payment of
costs of winding up

Capital Clause

[Sec.4(1)(e)]

The capital which
the STM undertake
to subscribe divided
into No. of shares
and amount
indicated opposite
to the name

Association Clause

[Sec.4(1)(D)]

In case of normal

In case of OPC
company

Contains the names

Contains name of
of STM

nominee

So called as
“Nomination Clause”




|ARTICLES OF ASSOCIATION

Definition [Sec.2(5)] Characteristics of AOA (Sec.5) Alteration of AOA (Sec.14)

Entrenchment in AOA

Compliances
Model Articles Imposing Comply with Act

& its impact entrenchment Comply with MOA
provisions

Contents

File copy of “SR” & altered
AOA as originally AOA as altered Meaning of AOA with ROC within 30 days
framed from time to time Entrenchment

Duty of ROC

Contains regulations Register the change
for management of Imposing conditions
company on alteration of AOA
which are more At the time of
restrictive than “SR”

After incorporation
incorporation

] No approvals
Provide Model articles are Company may provide Company may required In case of In case of a

matters for contained in tables F, | additional regulations | choose to adopt all Private Co. Public Co.
management G, H, I, ] of Schedule I in addition to model any of regulations

of company to CA 2013 provisions of model articles Unanimous SR + SH + GM
approval of SH
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CONVERSION CASES ISEC.14 r/w.SEC.181

Basic Conditions

[Sec.18]

Conversion

Compliances
Covered

Any class of
company into
any other class

S.14 +S.18(2)

V

Alteration
BOD + BM
of AOA SH + SR + GM +

Copy of SR + Copy of altered

Alteration
of MOA

Note

1. Company > ROC
articles + copy of CG
\ confirmation j

)’

15 DAYS

2. Debts, Obligations and Contracts shall continue in
name of converted company

3. Conversion of OPC into S.8 Company is not permitted.

Conversion
Covered

Additional Conditions in

Special Cases [Sec.14]

Compliances

v

Pvt. Co. into

Public Co.

(+) v

Public Co.
into Pvt. Co.

v

Conditions as
specified in Sec.18

Type of conversion

v

CG Approval

Private to Public

Shall no longer impose

restrictions, limitations

and prohibitions in the
Articles

Required only
if conversion is
made from
public to
private
company

Public to Private

Shall include
restrictions, limitations
and prohibitions in the

Articles




nuEIRINESUNDERR

HECOMBANIESIAGH

Doctrine of
constructive notice

Doctrine of Indoor

Once MOA
& AOA are
registered
with ROC

They get
the status

Therefore, every
person dealing with
the company shall
have the knowledge
of contents of MOA
& AOA and
understand the
contents in a right

So, company
presumes
that the
outsider have
knowledge of
MOA & AOA
and
understood

An outsider
who has not
read the
contents in
MOA & AOA
with consensus
cannot bring
any suit against

This
doctrine
protects

the
company
against
the
outsider

Hence, this
isa
doctrine
that
operates in
favour of
company
and against
PDWC

Management

of “public
documents”

sense in right sense the company

Thus, the
doctrine
protects
innocent
outsiders

against the

wrongs done
by the company

An outsider can presume
that as far as internal
regulations / resolutions
are concerned, company
has complied them
strictly. That means, he
need not inquire into
internal management

This is a
doctrine that
operates in
favour of
outsider and
against to
company

Once an outsider read
the contents of MOA &
AOA and understand
its contents in a right
sense, he will be stand
protected by doctrine
of indoor
management

Chapter 2.14




10| EXCEPTIONS T0 "IM" AND DOCTRINE OF ULTRA VIRES
Doctrine of lira-Vires

Types of UV Impact of UV Transactions
Transactions

1 o.B Exceptions to DIM

v
\’

Forgery Meaning

Knowledge of
irregularity

If the outsider is Refer The term “ultra” means
having the actual Share “beyond” and the term
_ knowle(.ige of “vires” means “powers”
irregularity, the
doctrine will not »
. Forged
protect him since ,
Transfer

prcf?:c?soicrfglcr)lfent UV the Act UV the MOA UV the AOA

tsider
outsiders = Voidable

Acts done are Acts done are Acts done Acts done are = Company liable if ratified
not permitted by outside the are not in not within the |, pirectors liable if not ratified
the Companies objects of conformity authority of
Act, 2013 MOA with AOA BOD

Type 1 & 2

: (1) Illegal, (2) Void-ab-initio, (3) Company not liable
Capital (4) Not ratifiable, (5) Directors are personally liable

chapter

UV the Board Type3 &4

POWErS * [rregular

Negligence / suspicion

N/

If the transaction leaves an amount of

suspicion, the outsider has to inquire and clear Null & void
the suspicion involved, or else, he will not be = These are intra-vires the Act & MOA

protected by DIM on the ground of negligence

* [rregular & voidable




ADDITIONAL CONCEPTS ON ULTRA VIRES

UV Acts do not bind the company

UV Acts makes the BOD, being the agents to the company
personally liable

3rd Party cannot sue the company

Objects of company shall be expressly said in MOA or else
Acts become UV

Ashbury Railway Carriage & Iron Co. Ltd. V/s. Richie

FACTS OF THE CASE

Ashbury is a company incorporated with an object to sell, lease,
hire the railway carriages and wagons

The company is approached by Belgium Railway Company
which requested Ashbury company to finance its railway line in
Belgium

Ashbury company has initially accepted but later on decided to
withdraw to finance the railway line in Belgium because
financing other companies is outside the purview of its objects.

The director of Belgium Company, Mr. Richie, decided to sue
the Ashbury company for breach of contract since financing is
within the objects showing other objects of Ashbury company
which says “to carryon the business of mechanical engineers
and general contractors”.

- The Court held that, the term “GENERAL” used in the objects clause covers only
“t such contracts which are related to mechanical engineering and since financing
is not covered, the contract is ultra-vires and no party can sue another.

Chapter 2.16




ISCELLANEOUS GONGEPT ON MO

v

Alteration of MOA / AOA to be
noted in every copy [Sec.15]

General provision Penalty for default

Company + officer
in default shall be
liable to pay
penalty of Rs.1,000
per issue

Any alteration
made to MOA /
AOA shall be noted

in every copy

v v

Copies of MOA / AOA to be
given to every member [Sec.17]

Effect of MOA & AOA
[Sec.10]

Impact of registered
MOA & AOA

MOA & AOA shall bind
company & every member
as if MOA & AOA
respectively had been
signed by company and
each member

Request by whom?

Any Member

Request for what?

Request for a copy
of MOA / AOA /
Agreements &

Resolutions U/s.117

Chapter 2.17

Penalty for default

Rs.1000 for each
day of default for
every such default
subject to max. of
Rs.1,00,000

Time-limit to send
a copy

Within 7 days of

Obligation on
Member

request
To observe all the

provisions of MOA
& AOA

Amount due to
company as per
MOA / AOA shall

become debts due
and shall be paid




DTHER ISl DN BINDING EFFECTS

Ruthe eantante eovierad hiMOR o ANR

There is a binding effect There is a binding effect between | There is no binding There is no binding effect between
between company and members the members and company effect between company with an outsider

member with

another member
Company bound to member Member bound to company

Major General Shanta Shamsher
Jung Bahaddar Rana

Vs.
Kamani Bros. (P) Lvt.

The company in its AOA has
expressly said that MD of the
company cannot be removed unless
there is a proven mis-conduct

Major Rana has been removed by the
company as MD even though there is
no proven mis-conduct and filed a suit
in the court against unjustified removal

Major Rana has been appointed as
MD of the company. Major Rana is
also a member of the company

Courtin the given case held that, removal of MD
claiming it to be unjustified is not valid since MOA &
AOA do not create any binding effect with the outsiders

Verdict of the Court

Chapter 2.18




ROBATIONIGON

ERTSIISEGTIONNABRIIANDIRULED]

Concepts covered

PartA
General Corporation
[Sec.7]

Part B
Licensing for Sec.8
Company [Sec.8]

Part C
Special Procedures
for OPC [Rule 4]

PartD
Effects of the
Registration [Sec.9]

Incorporation of Company [Sec.7]

Filing of Documents

Register all
documents and
issue certificate
of incorporation

Registrar shall
allot corporate
identify
number

Duty of ROC Consequences of Default

will be dealt at the end

Filing by whom?

v

STM

of PART-D

Filing to whom?

V

Filing of what?

ROC of respective jurisdiction where RO is proposed to be situated

CA /CS / CMA / Advocate

Basic Ratio

MOA & AOA

\4

Duly signed by STM

1. Name

Address of Correspondence

2. Surname

3. Residential Address
4. Nationality

5. Proof of Identity

Chapter 2.19

Personal
\ particulars w.r.

Till RO is established STM + FDs

engaged in formation

Compliance Declaration Declarations Self-Declaration

By whom? of What?

By whom?

t. \Z

STM + FDs

Director /
Manager /

Same as STM + DIN
w.r.t. STM

= Consent
= [nterest

in other firms and body corporates

Secretary of

Not convicted of Not guilty All

Company

Requirements

of this Act &
Rules w.r.t.
incorporation
have been
complied

w.r.t. FDs

any offence in
connection with
promotion /
formation /
management of
company

of fraud,
misfeasance
(or) breach
of duty in 5
preceding
years

documents
filed correct,
complete &

true to the
best of their
knowledge




Application by Application for
whom? what?

Application to
whom?

Grant of license
to operate as a
company with
the charitable

objects

license?

What if, CG
grants license?

Any person / When CG grant
group of persons

Company can
form with
charitable objects
without using the
words “Ltd” (or)
“Pvt. Ltd.” at the
end of name

Basic Conditions

Addl. Conditions

L] rormarioN OF COMPANY WITH CHARITABLE OBJECT ISECTION o

Other issues

What is the status
of Sec.8 Co.?

It has same rights,
liabilities &
privileges like any
other company

Such
additional

conditions as
CG deems fit

research, religion, charity, etc.

Chapter 2.20

Company is formed to promote Intends to apply profits
commerce, arts, science, education, only for the promotion

of its objects

NOTE: A firm can also become a member in Sec.8 Company

Intends to apply profits
only for the promotion
of its objects

Conversion of normal
company to Sec.8 Co.?

Same Procedure

Consequences of

default

Nature of
default

(NOTE-1)

Basic / addL
Conditions
not
complied

Violative
activities

Prejudicial
to public
interest

Amalgamate with Winding up (in
company having case of surplus
similar objects - assets transfer

Sec.8 Co.

to S.8 Co. / IBF)

NOTE 1: CG may also decide to just convert into Public / Pvt. Co.




SPECIAL PROVISIONS APPLICABLE FOR ONE PERSON COMPANY
1ist, 2nd, 3rd, 4th & 5th Provisos 1o Sec.3(1) & Rule 41

Nomination clause
and related issues

Incorporation and
other issues
[Refer next page]

This clause
contains the
name of such
other person
who become the
member in the
event of death
(or) incapacity
of subscriber

Procedure

Obtain
prior
written
consent

Changes in Nominee

Alteration of MOA for
change in nominee

Withdrawal of consent
given by nominee

Duty of Nominee

Withdraw
before death
/ incapacity

of sole
member

Notice to
sole member
& OPC

Notice in
writing

Chapter 2.21

Duty of Company

File with ROC
the notice of
change &
details of new
nominee
within 30 days

Appoint a

nominee

within 15
days of
notice

reason including
death / incapacity

Alteration of nomination
clause shall not be deemed
as alteration of MOA

Change made at the
initiative of the subscriber

Change may be

made for any File with ROC the

notice of change &
details of new nominee
within 30 days

Appointa
nominee
within 15

of nominee days of notice




INCORPORATION AND OTHERS ISSUES

Eligibilities of Member
& Nominee

\l/ Dual membership /
i i Nominee
Natural person Indian Citizen Re51dent - For minor Other cases
India under this
v (+) i

Other procedures

Ineligibilities

Act / any other
Law

Cannot get Cannot carry NBFC
Resident means converted into activities / invest in
a person who Sec.8 company securities of a BC
stayed in India
for « 120 days
in IPFY

A person cannot If a person who is already a
become a member member of an OPC, became
/ nominee in more member of another OPC, by

than one OPC at the the reason of capacity of
same time nominee

—

shall comply with

Cannotbe a Cannot be a Cannot hold

member of OPC nominee of OPC shares with
beneficial
interest

Chapter 2.22




DTHER ISSUES IN INGORPORATION

Declaration of commencement Punishment for fraud in the
of business incorporation [Sec.7(5), (6) & (7)]

Effects of registration

From the date of issue of COI
Consequence of

contravention

STM shall be the members

Company shall be a body corporate Cannot commencement of business

Capacity to hold its properties Cannot exercise borrowing powers When What is
Capacity to contract Company name may be removed from register attracted? liability?
Capacity to sue & to be sued of members under Chapter XVIII

Perpetual succession Penalty as per Section (Refer Penalty Chart) Notice to Who is
authority liable?

Basic Procedure Who is What is

When attracted? : After
liable? liability?

incorporation

Notice to A4
authority Any Liable Liable

person U/s.447 U/s.447
Within 180 days of incorporation who

Company shall file with ROC
Declaration of commencement of business

Declaring that STM have subscribed agreed amount _ Before _ furnis.,hed * Promoter
incorporation false info.

= First Director

If false info. / Suppression of material info. is If false info. / Suppression of material info.is || - Persons making declaration

furnished during incorporation (intentionally) furnished during incorporation (intentionally)

Chapter 2.23




[ mISCELLANEOUS

Act to override MOA & AOA [Sec.6]

General case

Consequence of

Basic Concept !
contravention

Any provision
in aforesaid
documents that
is repugnant to
MOA Act is VOID

AOA
Agreements
Resolution of GM

Resolution of BOD

Act override

Exceptional case

The aforesaid
provision shall
not apply if it
otherwise
expressly
provided in the
Act

Subsidiary not to hold shares in its holding company [Sec.19]

General Prohibitions

A H. Co. shall not
allot (or) transfer
its shares to S. Co.

A subsidiary shall
not hold shares in
its H. Co.

Exception to General Rule

Shares
held as a
trustee

Shares held as a legal
representative of
deceased member

Voting rights are available

Shares held even
before it became
its subsidiary

No voting rights

Chapter 2.24

Vv
(Contd.))



Authentication of documents, Execution of bills of
proceedings and contracts [Sec.21] exchange etc. [Sec.22]

Service of documents [Sec.20]

Any document / proceeding / a
Communication Communication contract which require the Execution of
by 3rd Party by Company authentication of company BOE / Pro-
note / any NI

Shall be made on behalf of
company by Shallmade on | The deeds of
behalf of the company
company shall be
(OR) (OR) executed by

RO of Company Post Employee By any person
Regd. Post having express /

Speed Post implied authority
Hand delivery Authorized by BOD
Courier
E-Mails
Member any
Courier At his BT his payment of \l’ (OR)

If company has seal If company do not have a seal
(Member
particular
Hand delivery office address fee as

Execution of
Deeds

= Company (or)

= Officer of Company

Chapter 2.25

Regd. Post
Speed Post

For may choose
Any person acting as an Any person authorized by
attorney under the seal
mode upon

decided by If company has CS If the company do not have CS

e-Mails AGM)
By a director + CS 2 Director




