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Question 1 (Study Material)
What is Law?
Ans: Low is o set of obligotions and duties imposed by the government for
securing welfare and providing justice to society. India’s legal fromework retlects
the social, pelitical, economic, and cultural aspects of cur vast and diversified
country.

Question 2 [Study Malerial)
What is the process of making Law?
Ans: When o low is proposed in parlioment it is colled a Bill. After discussion and
debate, the low s passed in Lok Sabha. Thereafter, it haos 1o be possed in Rajyo
Sabha, It then has 1o abiain the assent of the President of India, Finally, the low
will be notified by the Government in the publicotion called the Official Gozette
of Indic. The low will become opplicable from the dote mentioned in the
notification as the effective dote. Once it is notified and effective, it is called an
Act of Parliarment,

Question 3 (Study Malerial)
What are different types of Lows in Indian Legal System?
Ans: The laws in the Indion legal system could be broadly clossified as
Follows:
{a) Criminal law is concermed with laws pertaining to violafions of the rule of law
or public wrong: and punishment of the some. Murder, rape, theft, fraud, cheating
aond assoult are some examples of criminal offences under the law.
[b) Civil Low Matters of disputes between individuals or organisations are dealt
with under Civil Law. Civil courts enforce the wiclation of certain rights ond
chligotions through the institution of a civil suit. Civil low primarily foouses on
dispute reselution rather thon punishment. Some examples of civil offences are
breach of contract, non-delivery of goods.

{c) Common Law A judicial precedent or a case law is commen low, A judgment
delivered by the Supreme Courf will be binding upon the courts within the territary
of India under Article 141 of the Indian Constitution,

{d) Principles of Nalural Justice Notural justice, often known as Jus Moturol deals

with certain fundamental principles of justice going beyond written low. Memo

judes in causa sua [Literally meaning "Mo one should be made a judge in his own

couse, and it's a Bule agoinst Prejudice], oudi alteram partem (Literally meaning
1
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“hear the ather party or giw: e ather party a Fair ht_rnring], ond reatoned
decision are the rules of Matural Justice. A judgement can override or alter o
common low, but it connot ovaerride or change the statute.

Question 4 (Study Malerial)
Explain Role of SEBI?
Ans: The Securities and Exchange Board of India (SEBI)
*is the regulatory body
* for securities and commadity market in India
* under the ownership of Ministry of Finonce within the Government of India.
* |t was established on 12 April, 1988 as an executive body ond was given
statutary powers on 30 January, 1992 through the SEBI Act, 1992,

Question 3 (Study Material)
Explain functions of RBI?
Ans: Reserve Bank of India-
*is India's Central Bank and regulatery body respomsible for regulation of the
Indicn banking system,
=it is under the ownership of Ministry of Finonce, Government of India,

* It is responsible for the control, issve ond maintaining supply of the Indian rupee.

* |t alse monages the country s moin poyment systems and works to promote its
economic development,

* Bharofiyo Reserve Bonk Mote Mudran [BRBNM) is a specialised division of REI
threugh which it prints and mints Indion currency notes [INR) in two of its currency
printing présses located in Mashik (Western India) and Dewas [Central India),
*RBl establisthed the Mational Payments Corporation of India o ene of it
specialised divisions to regulate the poyment and settlement systems in India.
*Deposil Insurance and Cradit Guarantes Corporation was astablished by RBI as
one of its specialised divisions for the purpose of providing insurance of deposits
and guaranteeing of credir facilities to all Indian banks.

Question & (Study Malerial)
Explain in brief structure of Indian Judicial System?
Ans: When there is a dispute between citizens or between citizens and the
Government, these disputes are resclved by the judiciary. The funcltions of
judiciary system of India are:
#* Regulation of the interpretation of the Acts and Codes,
* Dispute Resolution,
4+ Promotion of fairness among the citizens of the land.

2
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——_ 2. The lndian Contract Act, 1872

—

Unit 1: Nature Of Contract

Quaestion 1 [Study Material, Mip2 Nov 2021, Mip2 May 2022)
“All contracts are ogresments, but all ogreements are not contracts™.
Comment.
Ans: An agreement comes into existence when gne party mokes o propesal or offer
fe the afher parly ond bhol other porly gives his geceplonee fo il. A contract is an
agreement enforceable by law, It means that fo become o contract an agreement
must give rise 1o o legal ebligolion ie., dely enforceable by low. If an agreement
i incapable of creating o duty enforceable by law, it s not a cantract. There can
be agreements which are not enforceable by law, such as secial, maral or religious
ag ree ments, Thes agresment is o wider term thon the
contract. All agreements need nof necessarily become confracts bul all contracts shall
always be ogreements.
All agreements are not contracts: When there is an agreement between the parties
and they do not infend to create o legaol relationship; it is pot o confroct,

Example: A invites B to see o football match and B agrees. But A could mot
manage to get the tickets for the match, now B cannot enforce this promise against
A i.e., no compensation can be claimed becouse this was a social agreement where
there wos ne intention to create o legal relationship.
All contracts are agreements: For a contract there must be bwo things:

ja) an agreement and

ib) enforceability by law.
Thus, existence of aon agreement is o prerequisite existence of a conftrach
Theretore, it is true to say that all controcts are agreaments. Thus, we can say that
there can be an aogreement without it becoming o confract, but we can't have o

contract without an agreement,

Question 2 (Study Material)
A sends an offer to B to sell his second-car for ¥1,40,000 with a condition that
if B does not reply within a week, he [A] shall treat the offer as accepted. Is A
correct in his proposition?
Ans: Acceptance to an affer cannot be implied merely froam the silence of the
cfferes, even if it is expressly stoted in the offer itself. Unless the offeree has by
his previous conduct indicated that his silence amounts to acceptance, it cannat be
taken as valid acceptance. 5o, in the given problem, if B remains silent, it does not
gmount_to occeptance. The acceptance must be mode within the time limit

3
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prescribed by the offer. The acceplance of an offer after the time prescribed by
the offeror has elapsed will met avail te turn the eoffer inte a contrach.

Question 3 (Study Material, Rtp May 2020, Mipl Nov 2021)
Explain the type of contracts in the following aogreements vnder the Indian
Contract Act, 187 2:
{i} & coclie in uniform picks vp the luggage of A to be carried out of the railway
stention
without being asked by A and A allows him to do so.
{ii) Obligation of finder of lost goods to return them to the true owner.
[iii} A coniract with B (owner of the factory) for the supply of 10 tons of sugar,
but before the supply is affected; the fire caught in the factory and everything
was destroyed,
Ans: (i) It iz an implied contract and A must pay for the services of the coolie
detailed by him. Implied Contracts: Implied contracts come into existence by
implication. Mot aften the implication iz by law and or by action. Section 9 of the
Act contemplates such implied contracts when it lays down that in so far as such
proposal or acceptance is made otherwise than in words, the promise is said to
be implied.

(i} Obligation of finder of lost goods to return them to the frue owner cannat be
said to arise out of o controct even in its remotest sense, as there is neither offer
ond occeptance nor consent. These ore soid to be quosi-controcts. Quasis
Contrack A quasi-contract is not an ocheal contract but it resembles a contract. If
is created by low vnder certain circumstances. The low creates ond enforces legal
rights and obligations when no real controct exists. Such obligations are known as
quasi-contracts. In other wards, it is a contract in which there is no intention on part
of either party to make a contract but low impose: a contract upon the parties,

{iii) The above controct is a void contract. Void Contract; Section 2 {j) states as
Follows: “A contract which ceases to be enforceable by low becomes void when it

ceases te be enforcechkle”, Thus, a void contract is ene which connet be enforced

by a caurt of law,

Question 4 (Stuedy Material, Mip2 May 2021)
Shambhu Dayal started a “self-service” system in his shop. 5mi. Prakash
entered the shop, look a basket and after taking articles of her choice into the
basket reached the cashier for payments. The coshier refuses to occept the
price. Can Shambhu Dayal be compelled to sell the said articles to Smi.
Prakash? Decide as per the provisions of the Indian Contract Act, 1872,

4
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Ans: Invitation to offer: The offer should be distinguished from an invitation to
cffer. An offer is the final expression of willingness by the offeror to be bound by
his offer should the party choose to accapt it. Where o party, without expressing
his final willingness, proposes certain ferms on which he s willing to negotiate, he
does not make an offer, but
invites only the other party to moke on offer on those terms. This ks the basic
distinction between offer and invitation to offer. The disploy of orticles with o
rice in it In o self-1ervice shop it merely on invilation to offer. It is in no sense an
cffer for sale, the occeplonce of which conshifules o confroct,

Conclusion: In this case, Smt. Prakash by selecting some arficles ond approaching
the cashier for payment simply mode an offer to buy the articles selected by her.
If the cashier does not aocept the price, an inferested buyer connet compel him to
sl

State whether there is any contracl in fallawing cases:

{a) A engages B to do certain work and remuneration te be paid as fixed by
C.
(B} A and B promise to pay for the studies of their maid's son

{c] A takes a seat in a public bus.

(d} A, a chartered accountant promises to help his friend to file his refurn.
Ans: [a] It iz a valid espress confract

(=] It iz net & contract as it is a social agreament

(<] Itis an implied contract, A is bound to pay for the bus fare.

id] It is o secial agreement witheut any intention to create o legal relationship.

Question & [Study Malerial)
Miss Shokuntala puls in an application to be a teacher in the school. 5She was
appointed by the trust of the school. Her friend who works in the same school
informs her about her appointment infermally. But later due to some internal
reasons her appeointment was cancelled. Can Miss Shakuntala claim for
damages?
Ans: Mo, Miss Shokuntala cannot claim damaoges. As per Section 4, communication
of acceptance is complete as against the proposer when it is put in the course of
transmission to him.
Conclusion: In the present case, school autherities have not put any offer letter in
transmission. Her infarmation from a third persen will net form part of the confract.
Queshion 7 (Rip May 2021

B
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Explain the type of contracts in the following agreements vnder the Indian
Contract Act, 1872

(i) X promise to sell his scooter to ¥ for ¥1 Lac. However, the consent of X has
been procured by ¥ at a gun poink.

{ii} A bought goods from B in 2015. But no payment was made till 2019,

(iii} & agrees to give tuilions te H, a pre-engineering student, from the mext
month and H in consideration promises to pay G ¥5,000 per month.

Ang (i) In the instant cose, X i an aggrieved party and the contraet 2 vaidable
at his option but not at the option of ¥, It means if X accepts the contract, the
controct becomes o valid contract then Y has no oplion of rescinding the contract,
{ii) B cannot sue A for the payment in 2019 as it has crossed three yeors and
barred by Limitation Act. A good debt becomaes unenforceable after the period
of three years as barred by Limitation Act.

(i) Where, G agrees to give tuitions to H, a pre-engineering student, from the
next month and H in considerction promises te pay G 25,000 per month, the
confract is executory becouse it is yet to be carried out,

Question 8 (Past Paper July 2021)
State wilh reasan(s) whether the fellewing agreements are valid or void:
(i} A clavse in a confract provided that no action should be brought upen in
case of breach.
(if) Where two courts have jurisdiction to Iry a suil, an agreement betwean the
parties that the suit should be filed in one of those courts alone and not in the
other.
{iii)} X offers fo sell his Maruti carte Y. Y believes that X has enly Wagen R Car
but agrees to buy il
{iv) X, a physician and surgeon, empleys Y as an assistant on o salary of
¥75,000 per month for a term of two years and Y agrees not to practice as o
surgeon and physician during these hwo years.
Ans: (i) The given agreement is void.
Reason: As per Section 2B of the Indion Controct Act, 1872, this clowse is in
restraint of legal proceedings because it restricts both the parties from enforcing
their legal rights.
Maote: .||3'¢|‘r1;',|rn1:.|riw;l';,'J Qs per Section 23 of the Indian Contfract Ak, 1 ﬁ:‘"_.’, this clause
in the ogreement defeats the provision of low ond therefore, being unlowful, is
treated as void,

[ii} The given agreament is valid.

Reason: An agreement in restraint of legal proceeding is the one by which any f"‘l
party thereto is restricied obsolutely from enforcing his rights under o contract

;]
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threugh o Court, A contract of this nature is weoid. However, in the given
statement, no absolute restriction is marked on parties on filing of suit. As per the
agreamant suit may be filed in one of the courts having jurisdiction.

{iti} The said agreement is void.

Reason: This agreement is void os the two parties are thinking about differant
subject matters 5o that there is no real consent and the agreement may be treated
os void becouse of mistake of fact as well as absence of consensus.

{iv) The said agreement is valid,

Reazon: An agreament h:,' wihich any person is restrained from exercising o levarful
profession, trade or business of any kind, is to thot extent void. But, as an
exceplion, agresment of service by which an employee binds himielf, during the
term of his agreement, not 1o compete with his employer is not in restraint of trade.

Quastion 9 (Rip Moy 2021, Rip May 2022)
Mr. Pratham applied for a job as principal of a school, The school management
decided fo appoint him. One member of the school management committes
privately informed Mr. Pratham fthat he was appointed but official
communication was not given from the school. Later, the management of the
school decided to appoint someone else as a principal. Mr. Pratham Filed a
swit against the schoel for concellation of his appeintment and claimed
damages For less of salary. State wilth reasens, will Mr. Pratham be succassful
in swit filed against scheol under the Indian Contract Act, 18727
Ans: Provision: As per the rules of occeptance, the acceptance should be
communicated to offeror by offeree himself or his authorized agent.
Communication of occeptonce by third perion cannot be concluded in valid
gcceplance,
Fact of the case: In the instant case, Mr. Pratham applied for a job as principal
of o school ond one member of the school monogement committes privataly
informed Mr, Pratham that he was appointed, Later, the management of the school
appointed someone else as a principal.
On the basis of above provitions and focts, cammunication of appaintment of Mr.
Pratham should be made by school management committes or any authorised
agent. The communication by third person connot be termed of communicotion of
acoepianoe.
Conclusion: Therefore, no valid contract was formed between Mr. Pratham and

school and Mr, Pratham cannot file o suit against the school for cancellation of his

appointment.

-
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Question 10 (Past Paper Jan 2021)
Mr. B makes a proposal to Mr. 5 by post to sell his house for T10 lakhs and
posted the letter on 10th April 2020 and the letter reaches to Mr. 5 on 12" April
2020. He reads the letter on 13th April 2020. Mr. 5 sends his letter of
acceplance on 16th April 2020 and the letter reaches Mr. B on 20th April 2020.
On 17th April Mr. 5 changed his mind and sends a telegram withdrawing his
acceplance. Telegram reaches to Mr. B on 19th April 2020,
Examine with reference to the Indian Contrach Act, 1872:
{i} On which date, the offer made by Mr. B will complete?
{ii} Discuss the validity of acceptance.
{iii} What would be validity of acceplance if leter of revocation and letter of
acceplance reached together?
Ans: (i} According to Section 4 of the Indion Contract Agt, 1B72, “the
communication of offer is complete when it comes to the knowledge of the
parson fo whom it is made”. "When a proposal is mode by post, its communication
will be complete when the letter containing the proposal reaches the person to
whom it is mode. Further, mere receiving of the letter is not sufficient, he must
receive af read the meisage contained in the later.
in the given question, Mr. B mokes a propesal by post to Mr. 5 1o sell his house,
The letter was posted on 10" April 2020 and the lether reaches to Mr. 5 on 127
April 2020 but he reads the letter on 13% April 2020, Thas, the offer mode by
tr. B will complete on the day when Mr. 5 reads the letter, Le., 13 April 2020,

[ii)] When communicalion of acceptance is complete: Where a proposal s
accepted by a letter sent by the post, in terms of Section 4 of the Act, the
communication of acceptance will be complete as against the proposer when the
letter of acceptance is posted and as against the acceptor when the letter reaches
the proposer,

Revocation of Acceplance: The occeptor can reveke his acceptonce any fime
before the letter of ooceptance reaches the offeror, if the revocation felegram
arrives before or at the same lime with the letter of acceptance, the réevocation ii
abaolute,

in the given gquastion, whan Mr. 5 accepts Mr. B's proposal ond sends his
occeptance by post on 14th April 2020, the communication of acceptance as
against Mr. B is complete on 15th April 2020, when the letter is posted. As against
Mr. 5 acceptonce will be complete, when the letter reaches Mr. B Le., 20th April
2020, Whereas, acceptor, will be bound by his acceptance only when the letter
of acceptance hat reached the proposer.

3
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Ths !elegrnm for revocation of acceptance reached Mr, B on | 9th April 2020 e,
before the letter of acceptance of offer (20th April 2020). Hence, the revacation
is cbsolute. Therefore, occeptance to an offer is invalid,

{fii) It will not moke any differgnce even if the telegrom of revocotion gnd letter
of acceptance would have reached on the same day, i.e., the revocation then also
would have been abiolute. As per law, acceptance can be revoked any-time
before the commenication of acceptance is complete. Since revocation was mode
before the communication of acceplance was complete and communication can be
considered as complete only when the letter of acceptance reaches the proposer
i.e., Mr. B.

Question 11 (Mip] Mev 2021, Mip2 May 2022, Rtp June 2023)

Rehan is running a grocery store in Delhi. He sells his grocery business,
including goodwill worth ¥1,00,000 to Rohit for a sum of ¥5,00,000. After the
sale of goodwill, Rohit mode an ogreement with Rohan. As per this
agreement, Rohan is not to open another grocery store [similar kind of
business) in the whole of India For next ten years. However, Rohan opens
ancther store in the same city two months later. What are the rights available
with Rohit regarding the restriction imposed on Rohan with reference to Indian
Contract Act, 18727
Ans: Provision: Section 27 of the Indian Controct Act, 1872 provides that any
agreament that restroins o parsen from canrying on a lawful trode, profession or
business is void agreement. However, there are certain exceptions to this rule. One
of the statutory exceptions includes sale of Goodwill. The restraint as to sale of
gecdwill weuld be a valid restraint provided-

(i) Where the restraint is to refrain from carrying on a similar business

(iF) The restrain should be within the specified local Hmits

(i) The restraint should be not to carry on the similar business after sale of

goodwill to the

buyer for a price.

(iw] The restriction should be recionable, Reasonablensis of restriction will

depend upon number of foctors os considerad by court,

Fact of the case: In the given cose, Rohan has sold the goodwill and there is
restraint for not corrying on the some business of grocery store. However, the
restriction imposed on Rohan i unreosanable as he cannat carry similar business
in whole of Indio for next 10 years. The restriction on restraint to similar kind of
trade shauld be ressonable to make it a valid agreament.

l;;l
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Conclusion: Therefore, Rohit connot toke any legal action against Rohan as the
restriction i3 unreasonable as per Seclion 27 of Indion Contract Act, 1872, Hence,
the ogreement mode between Rohon ond Rohit in restraint of frode s void
cgreament,

Queslien 12 (Past Paper Jan 2021)
Define the term acceptance under the Indion Controct Act, 1872, Explain the
legal rules regarding o valid acceptance.
Ans: Definition of Acceptance: In terms of Section 2{b) of the Indion Contract
Act, 1872 the term occeptance s defined as “When the person to whom the
proposal is made signifies his assent thereto, proposal is soid to be coccepted. The
proposal, when accepted, becomes a promise”,
Legal Rules regarding o valid occepltance:
{1} Acceptance can be given only by the person to whom offer is made. In case
of a specific offer, it con be accepted only by the person to whom it is mode. In
case of o general offer, it can be accepted by any perion who has the knowledge
of the offer.

{2} Acceptance must be absolute and unqualified: As per section 7 of the Act,
acceptance is valid only when it is absolute and ungualified and is also expressed

in some vival and reasonable manner unless the proposol prescribes the manner
in which it must be accepted. If the propesal prescribes the manner in which it must

be accapted, then it must be occepted occordingly.

{3} The acceptance must be communicated: To conclude a confract between the
parties, the gcceplonce must be communicated in some parceptible form, Further
when a proposal iz accepled, the offeree must have the knowledge of the offer
made to him. If he does pot hove the knowledge, there con be no occeptance, The
acceptance must relate specifically to the offer made. Then anly it can materialize
inte @ contract,

(4} Acceptance must be in the prescribed mode: Where the mode of acceptance
is prescribed in the proposal, it must be accepted in that maonner. But if the
proposer does not insist on the proposal being accepted in the monner prescribed
after it hos been cccepted otherwise, Le, not in the prescribed manner, the
proposer is presumed to hove consented to the acceptance.

{5) Time: Acceptance must be given within the ipecified fime limit, if ony, and if

no fime is stipuloted, ccceptonce must be given within the regsonoble time ond
before the offer lapies.

10
Ot Shantaw, Suptn




(&) Mere silence is not accepltance: The acceptance of an offer cannot be implied
from the silence of the offeree or his foilure to angwer, unless the offeree has in
any pravieus conduct indicated thar his silence is the evidence of acceptance.

{7} Acceptance by conduct/ Implied Acceptance: Section B of the Act lays down
that the performonce of the conditions of o proposal, or the cocceptance of any
consideration for o reciprocal promise which may be offered with a praposal,
constitutes an acceptonce of the proposal. This section provides the acceptance of
the proposal by conduct a: against other modes of acceptance Le., werbal ar
written communication.

Therefore, when a person performs the act intended by the proposer os the
consideration for the promise offéred by him, the performonce of the act
constitules aoceptance.

Question 13 (Rip Dec 2022)
Mr. ¥ is o devoles and wants to donote an elephant to the femple as a core
part of ritual worship. He contacted Mr. X who wanted to sell his elephant. Mr.
X contracted with Mr. Y to sell his elephant for ¥20 Lakhs. Both were unaware
that the elephant was dead a day before the agreement. Referring to the
provisions of the Indian Contract Act, 1872, explain whether it is a void,
voidable or a valid eantract.
Ans: Provision: As per Section 2[j) of the Indion Controct Act, 1872 o confract
which ceoses to be enforceoble by low becomes void when it ceases to be
enfarceable. The fact of impossibility moy be knewn or unknown to the promiser
OF Promasee.
It moy be added by clorification here that the term “contract” shall be understood
as an “agreement”,
Thus, when the paries agree on deing s:omething which iz obviowly impossible in
itself the agreement would be void,
Fact of the case: In this case, Mr. X and Mr. ¥ were ignorant of the fact that the
elephant wai dead and therefore the performance of the cantract was impoisible
from the very start [impossibility ab initial,
Conclusion: Hence, this contract is void being not enforceable by low,

Question 14 (Mip] June 2023)
Ashwin goes to the supermarket to buy an Air Conditioner. He selects o
branded Air Conditioner having a price tag of ¥40,000 after a discount of
T3000. Ashwin reaches the cash counter o make the payment, but the cashier
says, “Sorry sir, the discount was up to yesterday. There is no discount from
teday. Hence you have to pay ¥43,000." Ashwin got angry and insisted for
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¥F40,000. State with reasons whether under Indian Contract Act, 1872, Ashwin
can enforce the cashier to sell at discounted price i.e., T40,000.

Ans: Provision: An invitation to offer s differant from offer. Quetations, menu
cards, price tags, advertisements in newspapers for sale are not offered. These
are merely Invitations to the public to maoke on offer. An Invitation to offer is an
act precedent to making an offer. Acceptance of an invitation to an offer does
not result in the confract and only on offer emerges in the process of negotiation.

Fact of the case: In the instant cose, Ashwin reaches the super morket and selects
an Air Conditioner with a discounted price 1ag of £40,000 but the cashier refuses
to sell ot discounted price by saying that the discount is closed from today and
requests fo make full payment. But Ashwin insists on purchasing it ot a discounted

price. On the basis of obove provisions and faocts, the price tag with Air
Conditionar was not offered. It is merely an invitation to offer. Hence, it is Ashwin
who is making the offer, not the supermarket. Cashier has the right fo reject
Ashwin's offer.

Conclusion: Therafore, Ashwin cannat enforce cashier to sell ot discounted price.

Guestion 15 (Rip June 2023)
State which of the fellowing agreements are valid contracts under the Indian
Contract Act, 18727
{a) &, whe owns bwo cars, is selling red cars te B. B thinks he is purchasing
the black car.
(b) A threatened to shoot B if he (B) did not lend him ¥2,00,000 and B agreed
to it
(e) A agrees to sall his houvse to B foar 100 kgs of cocaine (drugs).
(d) A asks B if he wants to buy his bike for ¥£50,000. B agrees to buy a bike.
{e) Mr. X agrees to write a book with o publisher. But affer a few days, X dies
in an accident.
Ans: [a) A, who cwns two cars, is selling red cars to B, B thinks he is purchasing the
black car. There is no consensus ad idem and hence not a valid contract.
(k) A threatened to shoot B if he (B) did not lend him %2,00,000 and B agreed to
it. Here the agreement k& entered into under coercion ond hence not a valid
comtract,
] A agrees to sell his house to B for 100 kgs of cocaine (drugs). Such ogreement
is illegal as the consideration is unlawful.
(d) A aszks B if he wants to buy his bike for 50,000, B agrees to buy a bike, I8 is

an agreement which is enforceable by law, Hence, it is o valid contract,
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(&) Mr, X agrees to write o book with a publisher. But after a few dnjr:., X dies in
an accident. Here the contract become: woid duee to the impossibility of

performance of the confract,
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Question 1 (Study Material, , Rip Nov 2020, Rip May 2021, Mip] Nov 2022)
To form a valid eontract, consideration must be adequate”, Comment.
Ansi The law provides that a contract should be supparted by contideration. 5o
long a3 consideralion exists, the Courls are nol concerned to its adequocy,
provided it is of some volue, The adequacy of the consideration is for the porties
to consider at the time of moking the agreement, not for the Court when it is sought
to be enforced [Bolton v. Modden).
Consideration must however, be something to which the low attaches value though
it neads not be equivalent in value to the promise made.
According to Explonation 2 to Section 25 of the Indion Contract Act, 1872, an
agreement 1o which the consent of the promisor i freely given is not void merely
because the consideration it inadegquate bt the inadeguacy of the consideration
may be token inte account by the Court in determining the question whether the
consent of the promisor was freely given.

Question 2 ['5-|‘Lll:i:||' Material, I'l“F Mn':.r ‘Il.'.'lfﬂﬂ-;l
Mr. Schanlal seld 10 acres of his agricultural land to Mr. Mohanlal on 25th
Seplember 2020 for T25 Lakhs. The Properlty papers mentioned a condition,
amongst other details, that whosoever purchases the land is free o use 9 acres
as per his choice but the remaining 1 acre has to be allowed lo be used by Mr.

Chetelal, son of the seller for carrying out farming or cther achivity of his
choice. On 12th Octaber, 20020, Mr. Sohanlal died leaving behind his son and
life. On 15th October, 2020 purchaser started construction of an avditorium
on the whole 10 acres of land and denied any land to the son. Now Mr.

Chotelal wants to file o case against the purchaser and get o svitable redressal.
Discuss the above in light of provisions of Indian Confract Act, 1872 and
decide upen Mr. Chotelal's plan of action?

Ans: Provision of The Indian Conlract Act, 1872: Froblem a3 asked in the
guestion i3 bosed on the provisions of the Indion Controct Act, 1872 os contained
iry Saction E{d] and an e prin-l;ip|¢ 'ri'-'i1 -‘f ﬂ-r'l'.iderl::lli.:n'. Comticderation i1 ane
of the essentiol elements to maoke o controct valid and it can flow from the
promises of any ather persen, In view of the clear language used in definition of
‘consideration’ in Section 2{d), it is not necessary that consideration should be
furnished by the promisee only, A promise is enforceable if there is some
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consideration for it and it i5 quite immaterial whether it meves from the promises
or any other person. The leading authority in the decision of the Chinnaya Ys.
Romayya, held thot the comideration con legitimately move from o third party
and it Is an accapted principle of law in India.

Facts of the casa: In the given problem, Mr. Schanlal has entered into o contract
with Mr. Mohanlal, but Mr. Chotelal has not given any congideration te Mr.
Mohonlal but the consideration did flow from Mr. Schanlal te Mr. Mohanlal on the
behalf of Mr. Chotelal ond such considerotion from third party is sufficient 1o
enfarce the promise of Mr. Mohanlal te allow Mr. Chotelal to wse 1 acre of land.
Further the deed of sale and the promise made by Mr, Mohanlal o Mr, Chotelal
to allow the vse of 1 acre of lond were exected simultonecusly and therefore
they should be regarded as one transaction and there was sufficient comideration
far in.

Maoreover, it B provided in the law that "in cose covenant running with the lond,
where o person purchases lond with notice that the owner of the land is bound by
certain duties affecting land, the covenant affecting the land may be enforced by
the successor of the seller.

Conclusion: In such a case, third party to o contract can file the suit although it
has not moved the consideration. Hence, Mr. Chotelal is entitled to file o petition
against Mr. Mohanlal for execution of contract,

Qugstion 3 (Mip2 May 2021, Mipl June 2023)
Define consideration. State the characteristics of a valid consideration.
Ans: Definitieon of Considerafion-Section 2(d): “When at the desire of the
promisor, the promise or any other person has done, or does or abitains from
doing of promizes fo do or abstain from doing something, such an act or abstinence
or promise is called consideration for the promise”

The :I.I.ﬁiitll htlru ﬂriﬁt af a valid tﬂ-n"idrﬁﬁﬁ are at fallawi:
a., Consideration must move at the dedsire of the promisor,
b. It may proceed from the promises or any other perion on hiz behalf,
c. It may be executed or executary. It may be past, present or future,
d. It must be real and hove some vales in the eyes of low,
&, It must ot be something which the promisor is already legally bound o
da.
f. It maust not be wlawful, immoral or opposed to public palicy,
g. Inadequacy of contideration does not invalidate the controct. Thus, it
nead not be prepertionate to the value of the promise of the other,
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h. It may comprise of some benefit, profit, right or inferest accruing to one
or some loss, detriment, ebligation or responsibility undertaken by the other.

Question 4 (Past Paper Jan 2021, Past Paper May 2022)
"Mo consideration, ne contract”™ Comment.
Ans: Mo consideration, ne confract: Every agreement, to be enforceable by low

must be supported by wvalid comideration. An ogreement made without any

sideration_is woid, A gratvitous promise may form o subject of a moral

cbligation and may be binding in honour but It does not couse a legal

responsibiliby.

Exomple: A promises to pay 2100 to B. This promise cannot be enforced by B
becouse he iz not giving anything to A for this premize. No consideralion, no
contract is a general rule. However, Section 25 of the Indian Contract Act
provides some exceptions to this rule, where gn agreement without consideration
will be valid and binding.

These exceplions are os follows:

{1} Naotural Love & Affection [Section 25 [1]]: Where an agreement is expressed
in writing and registered under the low for the time being In force for the
registration of documents and s mode on occount of natural love and affection
befween the parties standing in near relation fo each other, the agreement i
enforceable, even though the consideration is absent.

{2) Compensation for past voluntary service [Section 25 (2)]: A promise fo
compensate, whally or in part, a person who hos already veluntarily done
something for the promisor, is enforceable even without consideration.

{3) Promise to pay lime barred Debt [Section 25 [3)]: The agreement iz valid
provided it is made in writing ond is signed by the debtor or by his agent

aythorized in that behalf,

{4) Completed Gift = [Explanation 1 to Section 25]: As per explonafion 1 fo
saction 25, nothing in section 25 shall offect the validity as between donor ond
done, on any gift actually made. Thus, gifts do net require any consideration,

[5) Agency (Seclion 185): Mo consideration is necessary 1o create an agency.

(&) Bailment (5ection 148): Mo considerafion is required to affect the contract of
bailment.

{7) Charity: If o promise undertakes the liability on the promise of the person to
cantribyle to -;hnrir'?" thare the contract thall be walid,
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Question 5 [Past Paper Dec 2020, Rip Moy 2021)
In light of provisions of the Indian Contract Act, 1872 answer the Following:
Mr. ¥ given loan to Mr. G of 30,00,000. Mr. G defaulted the loan on due date
and debt became time barred. After the time barred debt, Mr. G ogreed to settle
thie Full amount fo Mr. Y. Whether acceptance of fime barred debl Contract is
enforceable in law?
Ans: Provision: Promise to pay time-barred debts - Section 25 (3): Where there
= an agreement, made in writing and signed by the debtor or by his agent, ta
pay wholly or in port @ time barred debt, the agreement is valid and binding
even though there is no consideration,
Fact of the case: In the given case, the loan given by Mr. Y to Mr. G hos become
time borred, Thereafter, Mr. G ogreed fo moke poyment of full amount to Mr. Y.
Conclusion: Referring to obove provisions of the Indion Controct Act, 1872
contract entered between porfies’ post fime borred debt is valid so, Mr. G s
bound to pay the aogreed amount to Mr. ¥ provided the above-menticned
conditions of section 25 (3] are fulfilled,

Question & (Rip Nov 2021, Mipl Moy 20232, Ritp June 2023)
Mr. Ram Lal Birla was a big businessman of city Pune having two sons and
one married davghter. He decided to gift his one house to his daughter. For
this purpose, he called his lawyer at his house and made a writen documentd
for such gift. The lowyer advised him to get the transfer document properly
registered. When they both were going for registration of document, they mel
with an accident and both of them died. Later, his daughter found the
document and claimed the house on the bosis of that decument. Explain,
whaether she can get the house as gift under the Indian Contract Act, 18727

OR

Mr. Shyam Mundra was a big businessman having one son and one married
daughter. He decided to give his house to his daughler. For this purpose, he
called his lawyer at his house and made a written document for such a gif.
The lawyer advised him to get the fransfer document properly registered.
When they both were going for registration of documents, they met with an
accident and both died. Later, the daughler found the document and claimed
the house on the basis of that document. Explain whether she can get the
house as a gift under the Indian Contract Act, 18727
Ans: Provision: Section 25 of Indian Contract Act, 1872 provides that an
agreement made without consideration is valid if it is expressed in writing and

registered under the low for the time being in force for the registration of ~
-
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documents and is mode on account of natural love and affection between parties
standing in a near relation to each other.

Faet of the case: In the instant cose, the ramfer of heuse made by Mr. Bam Lal
Birle on occount of natural love and affection between the parties standing in
near relation to each other is written but not registered,

Conclusion: Hence, this fransfer is not enfoerceable and his douvghter cannot get
the house as gift under the Indion Contract Act, 187 2.

Question 7 (Rip May 2020)
“Only a person whao is porty to a contract can sue on it”. Explain this statement
and describe its exceplions, if any.
Ans: Though under the Indion Controct Act, 1872, the comsiderafion for an
agreement may proceed fram a third party, the third party cannot swe on confract,
Oinly a person who s party to a contract can sue on I Thus, the concept of stranger
ta consideration 15 valid and is different fram stranger to a contract,
The aforesaid rule, that stranger to a confract cannat sue is known as o “doctrine
of privity of contraet™, is hawever, subjest to cartain exceptions.

In othier words, even o slranger to a contract may enforce a claim in the
following cases:

{1} In the case of trust, a beneficiary con enforce his right under the trust, though
he was not a party to the controct between the settler and the trustee.,

{2} In the case of a family settlemant, if the terms of the settlement are reduced
inte writing, the membaers of fomily who originally had not been parties to the
settlement moy enforce the agreesment.

{3) In the case of certain marriage confracts, expenses made on the partition of
the Hindu a female member con enforce a provision for marriage Undivided
Femily.

(4] In the case of assignment of a contract, when the benefit vnder o contract
has been assigned, the assignee con enforce the contract,

(5) Acknowledgement or estoppel = where the promisor by his conduest
aocknowledges himself s an agent of the third party, it would resull inte a binding
chligotion towards third party.

(&) In the case of covenant running with the land, the person who purchoses
land with notice that the cwner of land is bound by certain duties affecting land,
the covenant affecting the loand moy be enforced by the successor of the seller.
{7) Contracts entered into through an agent: The principol con enforce the
contracts entered by his agent where the agent has acled within the scope of his
autharity and in the name of the principal.
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Question 8 (Past Paper Mov 2023
Explain the fellowing slatements in the light of provisions of Indian Contract
Act, 1872:

(i} "Agreements made out of love and affection are valid agreements.”

{ii] "Promise to pay a time barred debl cannet be enforced.”
Ans: (i) Agreements made out of love and affection are valid agreements: A
written and registered agreement bosed on natural love and affection between
the parties standing in near relation [e.g. husband ond wife] 1o eoch other is
enforcecble sven without consideration.
The various conditions to be Fulfilled as per Section 25(1) of the Indian Contrac
Act, 1872:

(A} It must be made out of notural love and offection between the parties.

(&) Parties must stand in near relationship to eoch ather.

(C) It must be in writing.

(D) 1t must also be registered under the bow.
Hence, the agreaments made out of love aond affection, without consideration, shall
be valid, if the above conditions are fulfilled.

[ii} Promise to pay a fime barred debt cannot be enforced: According fo Section
25(3) of the Indion Contract Act, 1872, where a promise in writing signed by the
person making it or by his avthorised agent, iz made to poy a debt barred by
limitotion is valid without consideration. Hence, this statement is not correct.

Note: The above statement con be comrect also on the basis of the “Discharge of
Contract by Lapse of time™ as per Limitation Act, 1963, and occordingly it can be
mentioned that contract should be performed within a specified pericd as
prescribed by the Limitation Act, 19463 and if no oction is token by the promisees
within the specified period of Bmitation, he is deprived of remedy at law.
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Question 1 (Study Material, Rip Mov 2021)
“An agreeament, the meaning of which is not certain, is void". Discuss,
Ans: Agresment-the meaning of which is uncertain (Section2?): An agresment,
the meaning of which is not certain, is veld, but where the meoning thereof is
capoble of being made certain, the agreement is valid. Example: A agrees to sell
B “a hundred tons of oil”. There is nothing whatever to show what kind of oil was
intended. The agreement is void for uncertainty, But the agreement would be valid
if A wos dealer only in coconut oil; becouse in such o case its meaning would be
copable of being made certain,

Question 2 [Study Material)
“Thowgh a minear is not competent bo contract, nothing in the Contract Act
pravents him from making the other party bound to the minor”. Discuss.
Ans: Minor can be a beneficiory or con take benefit out of a contract: Thowgh o
minor is not compatent to confract, nothing in the Contract Act prevents him from
making the other party bound to the minor. Thus, a promissory note duly executed
in Favour of a minor is nat veid and can be wwed vpen by him, becoawe he thaugh
incompetent to contract, may yet accept o benefit.
A minor connot bacome pariner in o parnership firm. However, he may with the
consent of all the partners, be admitted to the benefits of parinership (Section 30
of the Indion Parinership Act, 1532).

Example: A mortgage wos executed in favour of o miner. Held, he con get o

decree for the enforcement of the mortgage.

Question 3 [(Study Material, Rip Dec 20232)
A student was induced by his teachar to sell his brand, new car to the later af
less than the purchase price te secure more marks in the examination.
Accordingly, the car was sold. However, the father of the student persvaded
him to sue his teacher. State whether the student can sue the teacher?
Ans: Yes, A con sue his teacher on the ground of undue influence under the
provisions of Indion Contract Act, 1872,
According to section 16 of the Indion Controct Act, 1872, “A contract is soid fo
be induced by ‘undue influence” where the relaticns subsisting between the porties
are such that one of the parties is in a position to dominate the will of the other
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and he vses that position to obtain an unfair ndv.:nl'nl,]f:. aver the other”, & perion
is deemed to be in position 1o dominate the will of another:

(a) Where he holds a real or apparent autharity over the other; ar

(k) Where he stands in a fiducory relationship to the other; or

(<] Where he makes a contract with o person whose mental capacity is temporarily
or permanently offected by reason of age, illness or mental or bodily distress.
Example: an ald illiterate person,

A contract broeght ot o result of coercion, undue infleence, froud o
misrepresentation would be voidable at the option of the person whose consent
was coused,

Question 4 (Study Material)
Explain the concept of ‘misrepreseniation’ in maklers of contract. Schan
induced Suraj o buy his motorcycle saying that it was in a very good
condifion. After taking the motercycle, Suraj complained that there weare many
defects in the motorcycle. Sohan proposed to get it repaired and promised to

pay 40% cost of repairs. Afer few days, the motoreycle did not work ot all.

Mow Suraj wants to rescind the contract, Decide giving reasons whether Suraj
can rescind the condract?

Ans: Misrepresentation: According to Section 18 of the Indion Confroct Act,
1872, misrepresantation is:

1. When o persen positively asserts that o foct is true when his informotion does
not warrant it to be o, thowgh he believes it to be troe.

2. When there Is any breach of duty by a person, which brings on advantage to
the persen committing it by mislecding oncther te his prejudice.

3. When o party causes, however, innocently, the other party to the agreement to
make a mistake as fo the substance of the thing which iz the subject of the
agreament,

The aggrieved party, in case of misrepresentation by the other party, can avoid
or rescind the contract [Section 19, Indion Contract Act, 187 2], The aggrieved
party loses the right to rescind the contract if he, after becoming aware of the
misrepresentation, takes a benefit under the confract or in seme way affirms it

Accordingly, In the given cose, Suraj could not rescind the contract, as his
occeptance to the offer of Schan fo bear 40% of the cost of repairs impliedly
ameount to final occeptance of the sole.
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Question 5 [Study Material, Rip May 2020, Mtp May 2020, Rip Mov 2020,
Rip May 2021}
Mr. SAMANT owned a motor car. He approached Mr. CHHOTU and offered to
sell his motor car or T3,00,000. Mr. SAMANT told Mr. CHHOTU that the motor
cor is running at the rate of 30 KMs per litre of petrol. Both the fuel meter and
the speed meter of the car were working perfectly. Mr. CHHOTU agreed with
the proposal of Mr. SAMAMNT and tock delivery of the car by paying
¥3,00,000/- to Mr. SAMANT. After 10 days, Mr. CHHOTU came back with the
cor and stated that the claim made by Mr. SAMANT regarding fuel efficiency
was nof correct and therefore there was a case of misrepresentation. Referring
te the provisions of the Indian Conltract Acl, 1872, decide and write whether
Mr. CHHOTU ean rescind the contract in the above ground.
Ans: Misrepreasenlalion: According o Seclion 18 of the Indion Centroct Act,
1872, misrepresantation s
1. When o person posifively asserts that a fact is true when his infermation
does not warrant it o be o, though he believes it 1o be tree.
2. When there i3 any breach of duty by a person, which brings an
advantage 1o the person committing it by misleading another te his
prejudice,
3. When o party couses, however, innocently, the other party to the
agreament to moke a mistoke as to the substance of the thing which is the
subject of the agreament.

The aggrieved party, in case of misrepresentation by the other party, con avold
or rescind the contract [Section 19, Indian Contract Act, 1872]. The aggrieved
party loges the right to rescind the contract if he, after becoming aware of the
misrepresentotion, takes o benefit under the contract or in some way affirms i,
Accordingly, in the given cose, Suroj could not rescind the controct, os his
occeptance to the offer of Schan to bear 40°% of the cost of repairs impliedly
amount to final occeptance of the sale.

Question & (Study Material, Mtp Nov 2020, Past Poper Dec 2021
Ishaan, aged 16 years, was studying in on engineering college. On 15t March,

2018 he tock a loan of ¥2 lakhs from Yishal for the payment of his college
fee and agreed to pay by 30" May, 2019. Ishaan possesses assets worth T15
lakhs. On due date Ishaan fails to pay back the loan te Vishal. Vishal now
wants to recover the loan from Ishoan out of his assets. Decide whether Vishal
would succeed referring to the provisions of the Indian Confract Act, 1872,
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Ans: According to Section 11 of the Indian Contract Act, 1B72, every perion is
competent to contract who is of the age of majority according to the law 1o which
he is subject, and who is of sound mind and is net disqualified from contracting by
any law to which he Is subject. A person who has completed the age of 18 yeors
is o major and otherwise he will be treated as minar, Thus, Ishaan who is a minor
is incompeflent to controct and any agresment with him is void [Mohori Bibi Vs

Dharmo Das Ghose 1903].

Section &8 of the Indian Controct Act, 1872 however, prescribes the liability of o
minor for the supply of the things which are the necessaries of life to him. It says
that though minor is not personally liable to pay the price of necessaries supplied
te him or money lent for the purpose, the supplier or lender will be entitled to
claim the maney/price of goods or services which are necessaries wited to his
condition of life previded that the minor has o property.

The liability of minor is only to the extent of the minor’s property. Thus, according
to the above provisian, Vishal will be entitled to recover the amount of loan given
te haan for payment of the college fees from the property of the minor,

Question 7 (Mip May 2020, Mip] May 2021)
F zells by auction to & a horse which P knows to be unsound. The horse
appears to be sound but P knows about the unsoundness of the horse. |s this
cantract valid in the following circumstances:

{a) If P says nothing about the unsoundness of the horse te Q.

{b) If F says nothing about it to @ who is P's doughter who has just come of
age.

(] IF Q says to P “If you do nol deny il, | shall assume that the horse is sound,”
P says nothing.

Ans: According to section 17 of the Indion Contract Act, 1872, mere silence as to
facts likely 1o affect the willingness of o person fo enter into o contfract is not froud,
unless the circumstances of the case are such that, regard being had to them, it is
the duty of the person keeping silence to speak, or unless his silence i, in ifself,
esquivalent to speech. Hence, in the instant case,

{a) This contract is valid since as per section 17 mere silence as to the facts likely
to affect the willingness of a person to enter Into a contract is not fraud. Here, It
is nat the duty of the seller fo disclose defects.

(k) This contract is not valid since oz per section 17 it becomes P's duty to tell G
about the unsowndness of the horse becouse a fduciory relationship exisis
between P and his daughter . Here, P's silence is equivalent to speech and hence
amounts 1o fraud.
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le] This contract is not valid since as per section 17, P's silence i equivalent fo
speech and hence amounts 1o fraud,

“An agreament, the meaning of which is not certain, is veid". Discuss.

Ans: Agreement-the meaning of which is uncertain [Section29): An agreement,
the meaning of which = nol certain, is void, but where the meaning thereof is
copable of being made certain, the agreement is valid. Example: A agrees to sell
B “a hundred tons of oil”. There is nothing whatever to show what kind of oil was
intendad, Tha agresment i woid for uncertainty, But the agresment would be valid
if A was dealer enly in coconut cil; because in such o case its meaning would be
capable of being mode certain

Question 9 (Mip2 Nov 2022)
X aged 16 years borrowed a lean of 50,000 for his personal purpeses. Few

months later he hod become major and could not pay back the amount
borrowed, on due date. The lender wants to File a suit against X.

Ans: Provision: According to Section 11 of the Indion Contract Act, 1872, every
person is competent to confract who is of the age of majority according to the law
to which he is swbject and therefore, a minor it not competent to contract and any
ggresment with or by o minor is void from the very beginning. A minor connat
ratify it on attaining the majority as the original agreement is void ab initio.
According to Section 68 of the Act, a claim for necessaries supplied to a minor is
enforceable by low.

Mecessaries maan those things that are esentially needed by a minor. They connot
include luxuries or costly or unnecessary arficles,

Facet of the case: In the present case, X, the borrower, was minor ab the fime of
rl.gl:ing the ||;:-|;.|nll r|'||,-.r1:.{::;r|,-.J the agreement wos vaoid ab initia, .ﬁ.‘l‘l‘nininﬂ ml;:iqri.r','
thereafter will not validate the contfract nor X can ratify i, The loan was for
personal purposes and not for necessaries supplied to him.

Conclusion: Hence, the lender cannct file o suit against X for recovery of the loon
as it is not enforceable by law,

Questien 10 (Mip] Nev 2021)
Explain the term "Coercion™ and what are the effects of coercion under Indian
Contract Act, 1872,

Ans: Coercion (Section 15 of the Indian Contract Act, 18F2): “Coercion’ is the
committing, or threatening lo commil, any act forbidden by the Indian Penal Code

24

LA Shanbam S pta




or the unlawful detaining, or threatening to detain any property, to the prejudice
of any person whatever, with the intention of cousing any person to enter infe an
agreamant.”

Effects of coercion under section 19 of Indion Controct Act, 1872

(i} Contract induced by coercion is voidable at the option of the party whose
consent was 50 obtained,

{if) As to the consequences of the rescission of voidable contract, the party
rescinding o void contract should, if he has received any benefit, thereunder from
the other party to the contract, restore such benefit so far os may be applicable,
to the person fram whom it was received,

{iii} A person to whom money has been paid or anything delivered under coercion
mwst Fepay oF refurn it

Quesiion 11 (Rip May 2020)

Explain the circumstances in which the person is deemed to be in a position to
dominate the will of the other person under the Indian Contract Act, 1872,
Ans: Position to dominate the will: A person is deemed to be in such position in
the following circumstances:

{a} Real and apparent authority: Where a person holds a real avthority over the
other as in the case of master and servant, doctor and patient and efc.

(b} Fiduciary relationship: where relation of trust and confidence exists betweaen
the parties to a centract, Such type of relaticnship exists between father and son,
saliciter and client, husband and wife, creditor and debtor, afc,

{c) Mental distress: An undue influence can be wied against a person to get his
consent on a contract where the mental copocity of the person is temporarily or
permanently affected by the reazon of mental or bodily distress, llness ar of old

age,

{d} Unconscionable bargains: “Where ocne of the parties to a confroct is in o

position to dominate the will of the other ond the confract is apparently
unconscionable Le., unfoir, it is presumed by law that consent must have been
chiained by undue influence. Unconscionable bargaing are witnessed mostly in
maney-lending transoctions and In gifts.

Question 12 (Rip May 2020)

What is a wagering agreement? Deseribe the transaclions which resembles
with wagering fransactions but are not void.

Ans: Wagering agreement [Section 30 of the Indian Contract Act, 1872): An
agreement by woy of 0 wager is void. It is an agreement invalving payment of @




sum of meney upon the determination of on wcertain event, The essence of a
wager is that each side should stand to win or lose, depending on the way an
uncariain event tokes ploce in referance fo which the chance is taken and in the
occurrence of which neither of the parties has legitimate interest. Example: A
agrees to pay £50,000 to B if it rains, and B promises to pay a like amount to A
if it does not rain, the agreement will be by way of wager. But if one of the
parties has contrel over the event, agreement is not a wager.

Transactions resembling wi

(i} Chit fund: Chit fund does not come within the scope of wager [Section 30). In
case of o chit fund, a certain number of persons decide to contribute a fixed sum
for a specified period and at the end of a month, the amount $o contributed is
paid to the heeky winner of the lucky draw.

{ii}) Commercial fransaclions or share markel fransactions: In these transactions
in which delivery of goods or shares is intended to be given or taken, do not
amount 10 wogers

{iii) Games of skill and Athletic Competition; Crossword puzzles, piclure
competitions ond athletic competitions where prizes are awarded on the basis of
skill and intelligence are the games of skill and hence such competition are valid.
#.:-:u-rding to the Prize Competition Act, 1955 prize competition in gomes af wkill
are not wagers provided the prize money does not exceed ¥1,000.

{iv) A contract of insurance: A confract of insurance iz a type of contingent
contract and is valid under low and these contracts are different from wagering
ag reements,

Question 13 (Past Paper May 2023)
Srishti, @ miner, falsely representing her age, enters inte an agreement with
an authorised Loptop dealer Mr. Gupta, ownaer of 5P Loptops, for purchase of
Laplop on credit amounting £60,000/- for purchasing a laptep, on 1% August
2021. She promised to pay back the outstanding amount with interest @ 16%
p-a. by 31 July 2022, She teld him that in case she won't be able to pay the
oubstanding amount, her father Mr. Ram will pay back on her behalf. ARer
One year, when Srishti was asked to pay the outstanding amaount with interesi
she refused to pay the amount and teld the owner that she is miner and now

he can't recover a single penny from her.

She will be adult on 1% Jonwary 2024, only after that agreement can be
ratified. Explain by which of the following way Mr. Gupla will succeed in
recovering the outstanding amount with reference to the Indian Conlract Act,

1872,
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(i) By filing a case against Srishti, a minor for recovery of outstanding amount
weith interesi?

{ii} By Ffiling a ecase against Mr. Ram, father of Srishti For recovery of
oulstanding amount?

(iii) By filing @ case against Srishti, a minor for recovery of outstanding amount
after she attaine maturily?

Ans: A confract made with or by a minor is void ab-initie: Puriwant to Section
11, @ minor is not competent to contract and any agreement with or by o minor is
void from the very beginning.

(il E'.F' fﬁlll:-'.-'.'in-g the above provision, Mr, Gupta will net succeed in rEcovering the
cutstanding amount by filing a cose against Srishti, @ minor.

{ii) Minor cannot bind parent or guardian: In the absence of outhority, express
or implied, a minor iz not capable of binding his parent or guardian, even for
necessaries. The parents will be held liable cnly when the child is ccting as an
agent for parents,

In the instant case, Mr, Gupta will not succeed in recovering the autstanding amount
by filing o cowe against Mr. Ram, Father of Srishii.

{ifi) Ne ratification after attaining majority: A minor cannat ratify the agreement
on attaining majority as the criginal agreement is void ab initic ond o void
agreement can never be ratified.

Hence, in this case alsa, Mr. Gupta will net succead in recovering the cutstanding
amaunt by filing o case against Srishti, after she attains majority.

Question 14 (Past Paper Dec 2020)
Mr. X a businessman has bean fighting a long-drawn litigafion with Mr. ¥ an
industrialist. To support his legal campaign, he enlists the services of Mr. Ca
Judicial officer stating that the amount of T10 lakhs would be paid to him if
he does not take up the brief of Mr. ¥. Mr. C agrees but, at the end of the
litigation Mr. X refuses to pay to Mr. C. Decide whether Mr. € can recover the
amount promised by Mr. X under the provisions of the Indian Controct Act,
18727
Ans: Provision: The problem as aiked in the guestion is bosed on Seclion 10 of
the Indian Contract Act, 1872, This Section says that ofl ogreements are conifrocts
if they are made by the free content of the parties competent 1o contract, for o
lawful consideration ond with a lowful object and ore not expressly declared to
be void. Further, Seclion 23 also states thot every agreement of which the object

Accordingly, one of the essential elements of a valid contract in the light of the
said provision is that the agresment entered inta must not be which the law
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declares to be aithar Ellu{ll:ll or void. An i_u&g-:ﬂ agreement i’. Gn_agresment
expressly or impliedly prohibited by law, A void agreement is one without any
legal effects.

Fact of the cose: The given instance is a cose of interference with the course of
justice and results os opposed to public pelicy. This con also be colled as an
agreement in restraint of legal proceedings. This aogreement rastricts one's right
te enforce his legal rights. Such an agreement has been expressly declared to be
void under section 28 of the Indion Contract Act, 1872,

Conclusion: Hence, Mr. C in the given case cannot recover the amount of T10

lakh promised by Mr. X becouse it is o void agreement and cannot be enforced
by law,

Question 15 (Past Paper Dec 2020}

Define Misrepresantation and Fraud. Explain the difference betwean Fravd and
Misrepresentation as per the Indian Contract Act, 1872
Ans: Definition of Fraud under Section 17 of the Indian Contract Act, 187 2:
'Fraud' means and includes any of the following acts committed by o porty to o
contract, er with his connivance, or by his agent, with an intent to deceive anather
party thereto or his agent, or to indwce him to enter into the contract:

(1) the suggestion, as a fact, of that which is not true, by one who does not

believe it to be true;

(2] the active concealment of o fact by one having knowledge or belief of

the fact;

(3) o promise mode without any intention of performing ity

(4] any other oct fitted to deceive;

(5] any suech act ar amission ai the law specially declares fo be fravdulent,

Az per Section 18 of the Indian Coniract Act, 1872, misrepresentalion means
and includes-

(1) the positive assertion, in o manner not warranted by the information of the
person making it, of that which is not true, though he believes it to be true;

(2] any breach of duty which, without an intent fo deceive, gains on advanfage to
the perien committing if, or anyone claiming vnder him; by misleading oncther to
his prejudice or to the prejudice of anyone claiming under him;

(3] cowsing, however, innocently, a party 1o on agreement to maoke a mistoke as
to the substance of the thing which is the subject of the agreement.

Distinction between fraud and misrepresentation:
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difference

Knowledge
of truth

Rescission
of the
contract
and claim
for
demisges
Means to
discover
the truth

Fraud

Te deceive the other
hiding the truth.

parly by

:l'h:r p;_rr:.qn making the suggestion

believes that the stotement as

undree.
The injured party con repudiate the
cantract and caim damages.

The party uiing the froudulent act
cannot secure or protect himself by
saying that the injured party hod

Misrepresentation

There is no such intention 1o decelve
the ather party.

The person moking the statement
believes it to be true, although it is
ot frue,

The
repudiate the confroct or sue for
restitution  but  cannot th
domoges.

injured party is enfitted to

claim

Farty con always plead thot the
injured party haod the means to
dizcover the truth.

means to discaver the fruth.

Mr. 5 oged 58 years was employed in a Government Depariment. He was
gaing te retire after twa years. Mr. D made a propoasal o Mr. 5 te apply far
voluntary retirement from his post so that Mr. D can be appointed in his place.
Mr. D offered a sum of T10 Lakhs as consideration to Mr. 5 in order to induce
him te retire.

Mr. 5 refused at first instance but when he evaluated the amount offered as
consideration is just double of his cumulative remuneration te be received
during the tenure of hwe years of employment, he agreed fo receive the
consideration and accepted the above agreement to receive money to retire
from his office.

Whether the above agreement is valid? Explain with reference to provision of
indian Controct Act, 1872,

Ans: Provision: Section 10 of the Indian Contract Act, 1872 provides for the
legality of consideration and abjects thereto. Section 23 of the said Act also states
that every agresment of which the object or consideration is unlawful is void.

The given problem talks about entering into an agreement for traffic reloting to
public affice, which is epposed ta public palicy. Publie poliey requires that thera
should be no money consideration for the oppeintment to an office in which the

CA Shanbam S pta




W unacademy

A 1 « Asked by Bhumiiiiee

Sir iye question mene soga ka banaya hai iye right hai




W unacademy

A 1« Asked by Bhumiiiiee
Please help me with this doubt




public is interested. Such consideration paid, being opposed to public policy, is
unlawful.

Faet of the easa: In the ghven cate, Mr. 5, who wat going to be retired after two
yoars was proposed by Mr, D, to apply for voluntary retirement from his post, in
orider thot he con be appointed in his ploce. In liew of that Mr. D offerad Mr. S @
sum of T10 lakh as consideration. Mr, 5 refused initially but loter accepted the
said affer to receive money to retire from his

office.

Conclusion: Mr. 53's promise of sale for Mr. D, an employment in the public services
is the consideration for Mr, D's promise to pay L10 lakh, Therefore, in terms of
the aobove provisions of the Indian Contract Act, the soid ogreement is not valid.
It is void, as the consideration being cpposed to public policy, is unlawful.

Queastion 17 (Mip2 May 2022}
Mr. Joy owns two flats in a building. He wanted to sell flal no.101 to Mr. Roy.
Mr. Joy offered to sell his flat no. 101 to Mr. Roy, but Mr. Roy thought that Mr.
Joy wanted to sell flat ne. 102 and said yves for the agreement. Considering
the provisions of Indian Contract Act, 1872, discuis the validity of such a
controct.
Ans: Provision: Section 10 of Indian Contract Act, 1872 loid done the estential
elements of o valid contract. One of the essential elements of valid contract is free
consent. Consent i3 an express wilingness or giving veluntary pemmission or
agreeing to something. Section 13 further clarify” two or more persons are said
to cansgnt when ihe

Fact of the case: In the present case, both the parfies have given a free consent
but they are not consenting for the same thing in the some sense. Mr. Joy wonts to
sall flat no. 101 and Mr. Roy has ogreed the confract thinking that it's flal no.

102.

Conclusion: Hence, the agreement would be invalidoted ot the inception
[beginning] stage itself becouse both the parties did not agree about o thing (sale
of flat) in the some sente. Hence, both the parties did not hove mutual consent for
the controct; therefore, it is not a valid confroct.

Question 18 (Post Paper Dec 2020]

Enumerate the differences between ‘Wagering Agreements’ and "Confract of
Insurance’ with reference to provision of the Indian Contract Act, 1872,

Ans: Distinction between Wagering Agreement and Contract of Insurance
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Mean i-n-.g

Consideration

Inswrable
Interest

Contract of
Indemnity

Enfarceability

Premivm

Public
Welfare

Wagering Agreement

Itisa promise b POy Money or
maney's worth on the happening
or non-happening of on uncertain
evEnt,

There is no consideration betwean
the two poarties. There 3 just
gombling for money.

There is no property in cose of
wii ﬂnrir'u_a nﬂ:r:-tmr}nr. Thl}r: i:
betting on other's life and
propertisas.

Leser has te pay the fixed amount
on the h.l;:p p-r.nin-g af an uncertain
event,

It iz woid and unenferceable

agresment.

Mo such loglcal calculations are

required in cose of wagering
ngr-l:-r.-m::zlr,

Thay have been regorded os
against the public welfare.

Contract of Insurance

It is o confract to indemnify the

loss,

The crux of the insuronce contract is
the mutual consideration [premivm
and compansation amount),

Insured party has an insurable
interait in the life or propeérty
sought fo be insured.

Except for life insurance, the
cantract of insurancs indemmifies the
insured perscon against loss

1§ is wvalid and enforceakle

tﬁicuinl?m of pr-en';iurr'u is based on
scientific and actuarial caloulation of
sk,

They are beneficial fo the

soclaly.

Question 19 (Rip May 2022)

A enters inte a contract with B that he [A) sells his house for 10,000,000 to B.
Further they both signed an ogreement that if B uses the house for gambling
purposes, then B shall pay A T50,000 for it. B agreed to this, however after a
year of sale, B started gambling business in that house. Can A claim ¥50,000
from B? Discuss with reference to the provisions of Indian Contract Act, 1872,
Ans: Provision: According to Section 24 of the Indian Contract Act, 1872, in an
agreement, where some part of the object is legal ond the other part is illegal,
the question arises about the validity and enforceability of such agreements.
Where the legol ond illegal port can be severed and divided, ond seporated,
lawkul part of object is enforceable, and the unlawful part of the object is void,

Fact of the case: In the given case, A sells the house to B, is a valid transaction as

the sale of house and consideration paid for the same e, £10,00,000 is valid

and enforceable. However, the agreement to pay T50,000 for gembling done in gi
the house Is illegal and thus void.




Conclusion: Hence, in the instont cose, sale of house agreement is valid
agreement and gambling agreement i3 illegal and not enforceable by law.

Chandan was suffering from some disease and was in great pain. He went to
Dr. Jhunjhunwala whose consullation fee was F300. The doctor agreed fo
treal him but on the condition that Chandan hod to sign o promissory note of
T5000 payable to doctor. Chandan signed the promissory note and gave it to
doctor. On recovering from the disease, Chandan refused to honour the
promissory note. State with reasons, can doctor recover the amount of
promissory nohe under the provisions of the Indian Contract Act, 18727

Ans: Provision: Section 156 of Indion Controct Act, 1872 provides that a contract
is said to be induced by “undue influence” where the relations subsisting between
the parties are such that one of the parfies is in a position o dominate the will of
the other and uses that position to abtain an unfair advantage over the other,
Further, a perion is deemed to be in a pozition to doeminate the will of another—
(a] where he helds o real or apparent authority over the other, or

(k) where he stands in o fidudiary relation to the other; or

[¢) where he mokes a contract with a person whose mental copeacity is temporarily
or permanently affected by reason of age, illness, or mental or bodily distress.
Section 19A provides that when consent fo an agreement s caused by undue
influence, the cgreement is o confract voidable ot the option of the party whaose
condent was 1o capsad. Any such contract may be et oiide sither abaalutely or, if
the party who was entitled to aveid it has received any benefit thereunder, upon
such terms and conditions as to the Court may seem just,

Facts of the case: Chandan signed the promissory note under undue influence
aopplied by doctor.

Conclusion: Hence, Dr, Jhunjhwwalo cannot recover the amount of promissory
nate byt con claim hits normal consubtation fee from Chondan,

Question 21 (Mtp2 May 20232, Rip Dec 20232)
Karan agreed to purchase wooden table for his study room from Mr. X, Table
was in good condition and was examined by Koran before purchasing. He
found no defects in it and paid ¥20,000 for that table. Later on, it was found
that one leg of table is broken, and Mr. X has pasted the wood and tried to
hide the defacts in the table. Can Karan return the table and claim the amount
back? Discuss the same with reference to Indian Contract Act, 1872,
Ans: Provision: As per Section 17 of Indian Contract Act, 1872, “A folse
representation of material focts when mode intenfionally to deceive the other

=




party to indece him to enter into a confract is termed a3 a fravd,” Section 17(2)
further states about acive concealment. When a party intenticnally conceals ar
hides some material focts from the other party ond makes sure thot the other
party is not able te know the fruth, in fact makes the other part ¥ believe something
which is false, then o froud is committed,

Fact of the case: In case o froud is committed, the aggrieved party gets the right
to rescind the contract, (Section 19). In the present cose, Earan has examined the
study table before purchasing it from Mr. X ond could not find any defect in the
table as it was concealed by Mr. X.

Conclusion: On the basis of above provisions aond focts of the cose, Karan con
rescind the contract and cloim compensation for the loss suffered due to froud
daone by Mr. X,

Question 22 (Mip] May 2022)
Kapil went to a deparimental store to purchase a steal pan. He asked the
salesman about the area in departmental store where steel pans are kept. The
salesman indicated him the area with instructions that with steel pons, other
metal’s pans were also kepl. Kapil wrongfully picked an aluminium pan in
place of steel pan. The salesman walched but said nothing to Kapil. Kapil
reached his house and found thal pan was not a steel pan but actually an
agluminium pan. Kapil filed o suit against depardmental store for fraud.
Disewss, whether Kapil was eligible to file suit for fraud against departmental
store under Indian Contract Act, 18727
Ans: Section 17 of Indion Contract Act, 1872 defines 'Fraud’. According fo section,
"Fraud” means and includes any of the following acts committed by a party to o
contract or by his agent with intent to deceive or fo induce a person fo enter into
the controct:
{i] the suggestion, as o fact, of that which is not frue, by one who does not believe
it to ba true;
{ii) the octive concealment of a foct by one having knowledge or belief of the
fact.

Quaestion 23 (Rip Nov 2021)
Rahul, @ miner, falsely representing his age, enters infe an agreement with a
shopheaper for a loan amount for purchasing a laptop. He gave his expensive
walch as a security and took a loan of T40,000. He was very happy to get

40,000 and quickly went to the morket and purchased a loptop worth

$30,000. He happily spent the rest of the amount with his friends on a ~
-

pleasure irip.
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Later on, Rahul realized that his walch was an expensive walch and he should
not have given like this to the shopkeeper. 5o, he went back to the shopkeeper
and asked for his waltch back. Also, he refused to repay the loan amount. The
shopkeeper disagrees to this and files a case against minor for recovery of the

loan amount. Can the shopkeeper succeed in recovering the loan amount
uvwnder the Indian Contract Act, 18727

Anst As per Section 11 of Indian Contract Act, 1872, a minar 3 nal competent 1o
enter intg any controct, Any regment with mingr is void-gb-initic means void
from the very beginning. When a person forms an agreement with minor, such an
agreement is devoid of any legal comsequences for the person becouse minor
cannet be enforced by law to perform his part of performance in an agreement,
Howewer, if minor obtain: any property by froudulently misrepresenting his age,
he can be ordered to restore the property or goods thus obtained. Although no
action can be taken against the minor, but if has any property (of other party) in
his possession, cowrt can erder him o return the same.

Hence, in the present case, Rohul is not liohle to repay T40,000 that he haos
barrewed from the shopkeeper, but he can be ardered by the court te return the
laptop [which was in his possession] to the shopkeeper,

Question 24 (Mip2 Nov 2021, Rip June 2023)
Mr. Shekhar wants to sell his car. For this purpose, he appoints Mr. Nadan, a
minor as his agent. Mr. Shekhar instrueis Mr. Madan that car should not be
sold at price less than ¥1,00,000. Mr. Nadan ignores the instruction of Mr.
Shekhar and sells the car to Mr. Masum for ¥80,000. Explain the legal position
of contract under the Indian Contract Act, 1872 whether:
{i} Mr. Shekhar can recover the loss of Rs. 20,000 from Mr. Nadan?
(i} Mr. Shekhar can recover his car from Mr. Masum?

OR

Mr. Mukund wants to sell his car. For this purpose, he appoints Mr. Parth, a
miner, as his agent. Mr. Mukund instructs Mr. Parth that car should not be sold
at price less than ©2,00,000. Mr. Parth ignores the instruction of Mr. Mukund
and sells the car to Mr. Naman for T1,50,000. Explain the legal position of
confract under Indian Contract Act, 1872 whaether:
{a) Mr. Mukund can recover the loss of T50,000 from Mr. Parth?
(b) Mr. Mukund can recover his car from Mr. Naman?
Ans: Provision: According to the provisions of Section 11 of the Indion Confract
Act, 1872, o minor i3 disqualified from confracting. A contract with minor is void-
ab=iniio byt minar con act a3 an agent, But ke will nat be |i
for his octs.




Faet of the case: In the instant case, Mr. Shekhar appoints Mr, Nadan, a miner as
his agent to sale his car. Mr. Shekhar clearly instructed to Mr. Madan that the
minimum sole price of the cor should be Rs. 1,00,000 yet Mr. Madan sold the car
to Mr. Masoom for Bs. B0,000.

Conclusion: (i} Considering the facts, although the contract between Mr. Shekhar
and Mr. Modan is valid, Mr. Nadan will not be liable to his principal for his acts.
Hence, Mr. Shekhar cannot recover the loss of B 20,000,

(i) Further, Mr. Maosoom purchased the car from agent of Mr. Shekhar, he got
good fitle. Hence, Mr. Shekhar cannot recover his car from Mr. Mosoom.

Quastion 25 (Mip2 June 2023)
Pradeep sells by auclion to Rakesh a horse which Pradeep knows to be
unsound. The horse appears to be sound, bul Pradeep knows about the
unsoundness of the horse. Is this confract valid in the following circumstances:
(i) f Pradeep says nothing about the unsoundness of the horse to Rakesh.
(ii) If Pradeep says nothing about it to Rakesh whe is Pradeep's son.
(iii) If Rokesh says fo Pradeep “If you do not deny it, | shall assume that the
horse is sound.” Pradeep says nothing.
Ans: According to section 17 of the Indion Contract Act, 187 2, mere silence as fo
facts |El|:¢|'lr' ter enffes weil linenas s ¥ i it nat fr
unless the circumstonces of the case are such that, regard being had to them, it is
the duty of the person keeping silence to speak, or unless his silence s, in iself,
equivalent to speech. Hence, in the instant case,
(i} This contract is valid since o5 per section 17, mere silence as 1o the focts likely
to affect the willingness of a person to enter inte a contract is not fraud. Here, it
is not the duty of the seller to disclose defects.
(i} This contract is not valid since as per section 17, it becomes Prodeep’s duty to
tall Rokesh about the unscundness of the horse becouwse o fiduciary relationship
axists between Pradeep and his san Rakesh. Here, Pradeep's silence Is equivalent
to speech and hence amounts to Fraud.
{iii] This contract is mot valid since as per section 17, Pradeap's silence is equivalent
ta apeach and hence amownts to Fraue.

Question 26 (Mip2 May 2023)
Rahul induced Neeraj to buy his motercycle saying that it was in a very good
condition., Afer taking the motorcycle, Neera] complained that there were

many defecls in the moloreyele. Rahul proposed to gel it repaired and

promised to pay 45% of the cost of repairs. After a few days, the motorcycle
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did not work at all. Now MNeeraj wants o rescind the contract. Decide giving
reasons under the provisions of Indian Contract Act, 1872,

Ans: In the instant cose, the aggrieved party, in cose of misrepresentation by the
other party, con avold or rescind the confract [Section 19, Indian Contract Act,
1872). The aggrieved porty loses the right to rescind the contract if he, after
becoming aware of the misrepresentation, takes o benefit under the controct or in
some way affirms it

Accordingly, in the given cose, Meeraj could not rescind the confroct, as his
acceptance to the offer of Rahwl to bear 45% of the cost of repairs impliedly
amaount to final ccceptance of the sale.

Question 27 (Past Paper Moy 2022
X agrees to pay ¥ ¥1,00,000/-, if ¥ kills Z. To pay Y, X borrows ¥1,00,000/-
from W, who is alse aware of the purpose of the loan. Y kills Z but X refuses
to pay. X also to repay the loan to W. Explain the validity of the coniract.
(i) Between X and Y.
(ii) Batween X and W
Ans: lllegal Agreament: It is an agreement which the low farbids 1o be made. As
an essential condition, the lawful consideration and object is must to maoke the
agreement valid. (Section 10). As per Section 23 of the Indian Contract Act, 1872,
an agreement is illegal and wvoid, if the consideration and object is
vnlawiul /contrary 1o law e, if forbidden by law, Such an ogreement i3 vold and
is not enforceable by low. Even the connected ogreements or collateral
transactions to illegal agreements are also void. In the present cose,
|:i] X agrees ta gi'ﬁ!r E I,l:lll:lr'l:lﬂﬂl b W AF Y kills 2. '|"|'||..|1.J the agreemant between X
and Y is void agreement being illegal in noture.,

(if) X borrows T1,00,000 frem W and W is also aware of the purpose of the lean.
Thus, the ogresment between X and W is void os the connected agresments of

an illegal ogreements are also vold.
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~_ _ 2. The lndian Contract Act, 1872

.
—

Unit 4: Performance OFf Contract

Question 1 (5tedy Material, Mip Mov 2020
X, Y and Z jointly borrowed T50,000 from A. The whole amount was repaid
te A by Y. Decide in the light of the Indian Contract Act, 1872 whether:
{i} ¥ can recover the contribution from X and Z,
(i} Legal representatives of X are liable in case of death of X,
{iii) ¥ can recover the contribution from the assels, in case I becomes
insalvent.
Ans: Section 42 of the Indian Contract Act, 1872 requires that when two or more
persons have mode a Jolnt promise, then, vnless a confrary intention appears from
the contract, all fuch pariong il'...'-il'ﬁl}' st Fulfil the Frqmir.t:. In the event of the
death of any of them, his representative jointly with the survivers and in cose of
the death of all promisors, the representatives of oll jointly must Fulfil the promise.

Section 43 ollows the promisee to seek performonce from ony of the joint
promisors. The liability of the joint promisors hos thus been made not only joint but
“lint and several”,

Seclion 43 provides that in the absence of express agreement to the contrary, the
promise may compel any one or more of the joint promisers to perfarm the whole

of the promise,

Section 43 deals with the contribution among joint promisors. The promisors, may
compel every joint promisor to confribute equally to the performonce of the
promise (unless o contrary infention oppears frem the contract). If aony one of the
joint promisors makes defoult in such contribution the remaining joint promisors

marit Bear the lass aritin

Ag per the provisions of above sections,

(i} ¥ ecan recover the contribution from X and £ becauvse X, Y and I are jolm
Promisors,

{ii) Lt:gnl representative of X is liable to pay the contribution to Y. However, o
legal representative is liable only to the extent of property of the deceased
received by him.

{iii} ¥ alse con recover the contribution from 2's assets,

T
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Question 2 (Study Material)
Mr. Rich aspired to get a self-portrait made by an artist. He went to the
workshop of Mr. € an arist and asked whether he could sketch the former's
portrait on oil painting canvass. Mr. C agreed fo the offer and asked for
¥50,000 as full advance payment for the above crealive work. Mr. C clarified
that the painting shall be completed in 10 sittings and shall take 3 months.
On reaching to the workshop for the 6th sitting, Mr. Rich was informed that
Mr. C became paralyzed and would not be able to paint for near future, Mr, C
had a son Mr. K whoe was still pursuing his studies and had not taken vp his
father's profession yel?
Discuss in light of the Indian Contract Act, 18727
{i} Can Mr. Rich ask Mr. K to complete the artistic work in liou of his father?
{ii} Could Mr. Rich ask Mr. K for refund of money paid in advance fo his father?
Ans: A controct which invalves the we of personal skill or is founded en personal
consideration comes to an end on the death of the promisor, As regards any other
contract the legal representative eased promiser are bound to perform
it unless @ contrary intention appears from the contract (Seetion 37 af the Indian
Contract Act, 187 2). But their Hability under a contract i3 limited to the value of
the property they inherit from the deceased,

{i} In the instant case, since painting involves the use of personal skill and on
becoming Mr. C paralyzed, Mr. Rich caonnot ask Mr. K to complete the arfistic work
in liew of his father Mr. C.

(i) Accerding fo section &5 of the Indion Contract Act, 1872, when an ogreement

Is discovered to be vald or when o contract becomes veld, any person who has
received any odvontage under such agreement or contract is bownd to restore it
of to make compensation for it 1o the parion from whom he received i,

Hence, in the instant case, the agreement between Mr. Rich and Mr. C has become
void because of paralysis to Mr. C. 5o, Mr. Rich con ask Mr. K for refund of money
paid in advance to his father, Mr. C.

Question 3 (Study Material)
Mr. JHUTH entered into an agreement with Mr. SUCH to purchase his (Mr.
SUCH's) motor car For T5,00,000/- within a peried of three months. A security
amount of £20,000/- was also paid by Mr. JHUTH to Mr. SUCH in terms of the
agreement. After completion of three months of entering inte the agreement,
Mr. SUCH tried to contract Mr. JHUTH to purchose the car in terms of the
agreement. Even after lapse of another three-month peried, Mr. JHUTH neither
responded to Mr. SUCH, nor to his phone calls. After lapse of another period
of six manths.
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Mr. JHUTH contracted Mr. S3UCH and denied to purchase the motor car. He also
demanded back the security amount of T20,000/- from Mr. SUCH. Referring to
the provisions of the Indion Contract Act, 1872, state whether Mr. SUCH is
required to refund the security amount to Mr. JHUTH.

Also examine the validity of the claim made by Mr. JHUTH, if the mofor car
would have destroyed by an accident within the three month's agreement
periad.

Ang: In terms of the provicion: of Section 65 of the Indion Contract Act, 1872,
whaen an agreement is discovered to be void or when o cenfract becomes void,
any person who hos received any advontage under such agreement or contract is
bound to restore it, or o make compensation for it to the person from whom he
received i,

Referring to the above provision, we can analyse the sitvation as under:

The contract is not a veoid confract, Mr, SUCH is not responsible for Mr. JHUTH™
negligence.

Tharefore, Mr. SUCH con rescind the controct and refain the security amount since
the security it not o benefit received under the confract, it i2 o security that the
purchaser would fulfil his controct and is ancillary to the contract For the sale of
the Motar Car,

Regarding the second sitvalion given in the question, the agreement becomes
void due to the destruction of the Motor cor, which is the subject motter of the
agraement here, Therefore, the security amount received by Mr. SUCH s required
to be refunded back to Mr. JHUTH.

Guastion 4 (Study Material, MipZ Nowv 2021, Rip June 2023)
Mr. Murari ewes paymant of 3 bills te Mr. Girdhari az an 315 March, 2020. (i)
¥12,120 which was due in May 2016.
{ii} 5,650 which was due in August 2018
(iii) ¥9,680 which was due in May 2019. Mr. Murari made payment on 1st

April 2020 as below without any notice of how to appropriate them:
(i) A cheque of ¥9,680
(ii) A cheque of 15,000
Advice under the provisions of the Indian Contract Act, 1872,
Ans: Provision: If the performonce consists of payment of money and there are

several debts to be paid, the payment shall be appropriated o per provisions
of Seclions 59, 60 and &1. The debtor hos, ot the time of payment, the right of
npprnﬁrinrinﬂ .r|.'|{.= payment, In default of -!:];_r.l'_:-r-::-r‘ the creditor has l;:-plim af
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election and in default of either the law will allow appropriation of debts in erder
of time,

Fact of the case: In the present case, Mr. Murari hod made two payments by way
of two cheques. One cheque was exactly the amount of the bill drown, It would
be understood even though not specifically approprioted by Mr. Murari that it

will be againgt the bill of exact amount. Hence chegue of T2480 will be
= q i

appropriated against the bill of ¥9,680 which was due in May 2019. Cheque of
Z15000 can be appropriated against any lawful debt which is due even though
the same s time-barred.

Conclusion: Hence, Mr. Girdhari con appropriate the same ogainst the debt of
T12,120 which was due in 20146 and baolance againgt L5650 which was due in
August 2018,

Question 3 [Study Material, Rtp May 2021, Rip Dec 2022}
What will be rights with the promiser in fallowing cases? Explain with
FEOSOME:
{a} Mr. X pramised to bring back Mr. ¥ to life again.
(b) A agread to sall 50 kgs of apple to B. The loaded truck laft for delivery on
15th March but due to riots in between reached A on 1%th March.
{c} An arftist promised to paint on the fixed dote for a fixed amownt of
remuneration but met with an accident and lost his both hands.
(d) Abhishek entered into coniract of import of toys fram China. Bul due te
disturbance in the relation of both the countries, the imports from China were
banned.
Ansi (o] The confract it void becouse of iz initial impossibility of performaonce.
(] Time s essence of this contract. Az by the time apples reached B, they were
already rotten. The controct is discharged due to destruction of subject matier of
contract.
(2] Swch contract iy of perional nature and hence cannot be performed due to
cccurrence of an event resulting in impossibility of performaonce of contract.
{d] Such contract is dischaorged without performonce becawse of subsequent
illegality nature of the contract.

Question & (Past Paper July 2021)
X, Y and Z jointly borrawed T90,000 from L. Decide each of the following in
the light of the Indian Contract Act, 187 2;
(i) Whether L can compel only Y to pay the entire loan of ¥90,0007
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(i} Whether L can compel only the legal representatives of ¥ to pay the loan
of ¥90,000, if X, ¥ and Z died?

(iii) Whether ¥ and I are released frem their liability te L and X is released
from his liakility to Y and Z for contribution, if L releases X from his liability
and sues Y and Z for payment?

Ans: (i) Yes, L can compel only ¥ to pay T20,000/- since as per Section 43 of
the Indion Contract Act, 1872, in the obsence of express ogreement to the
confrary, the promisee may compel any one or more of the joint promisors to

perform the whole of the promize.

l:i'r:l ﬁnr. [Er Sulian 11‘ '.r.-'h:n P GOF Moré FHEH L0 |"|1;|'-'|.-. ma dr a i-ninr pnt-miﬁi:‘ 'I|'|-F:r1ll
unless a contrary intention appears by the contract, all such persons, during their
joint lives ond after the deoth of ony of them, his representative jointly with the
survivar or survivors and after the death of last survivor, the represantatives of all
jintly must fulfil the promise.

In the instant case, if X, Y and Z died then the legal representatives of all (l.e., X,
Y and I) shall be liabkle to pay the loan jointly. L cannat compel anly the legal

representatives of ¥ to pay the loan of ¥90,000.

{iii] According to Section 44, where two or more persons hove mode o joint
promise, a release of one of such joint promisocrs by the promisee does nof
dizcharge the offher joint promisor or joint promisors, neither does it free the joint
promisors o released from responsibility fo the other joint promisor oF promisors.
In this case, the release of X does not discharge ¥ and 7 from their liability. Y and
Z remain lhable to pay the entire amaunt of ?:'{:Ilﬂlﬂﬂ' ta L. And 'I|'|1;u.|1.:|_|'| X it not
liable to pay to L, but he remains liable to pay te Y and £ i.e., he s liable to make

the contribution to the other joint promisors.

Question 7 (Mip] May 2021)
X, Y and I are pariners in a firm. They jeintly promised to pay Rs 3,00,000 {o
D. Y become insolvent and his private assets are sufficient to pay 1/5 of his
share of debts. X is compelled to pay the whole amount te D. Examining the
provisions of the Indian Contract Act, 187 2, decide the exient to which X can
riecover the amount from I,
Ans: Provision: [Section 43 Indian Contract Act, 187 2]
1. When bwa or mor v make a jeint IET T promaies moy, in the
obsence of express agreement to the contrary, compel any 1[one or more] of such
joint promisors 1o parform the whole of the promise.
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2. Each of two or mare joint promisors may compel BVETY ather joint promisar to
contribute equally with himself to the performance of the promise, unless a
contrary intention appears from the contract,

3. If any ong of two or more i{ﬁnl Promisors ["!'!-'._‘-'_I"i(-‘" ;{qug.l_li_r__ir_'l_._:wd': -:;Euﬂi'i_|.;|_|.|!|'_4;_|f'5J the

remaining [oint promisors must bear the loss arising from such defoult in equal
shaores,

Facts of Case: In the instant case, X, ¥ and Z jointly promised to pay Rs 3, 00,000,
¥ become insolvent and his private assels are sufficient to pay 1,5 of his share
of debs. X is

compelled to poy the whaole amaunt.

Conclusion: In the instant case, X, Y ond Z jointly promised to pay Rs.3,00,000. ¥
become insolvent and his private aszets are swificient to pay 1/5 of his share of
debts. X is compelled to pay the whole amount. X is entitled to receive ° 20,000
from Y's estate, and Bs,1,40,000 from Z.

Question B (Mtp2 May 2021, Mipl June 2023)
Mr. X and Mr. ¥ entered into a contract on 15t August, 2018, by which. Mr, X
had to supply 50 tons of sugar to Mr. ¥ ot a certain price strictly within a pericd
of 10 days of the contract. Mr. ¥ also paid an amount of T50,000 towards
advance as per the terms of the above contract. The mode of transportation
available between their ploces is roodway only. Severs flood came on 2
Avgust, 2018 and the only read connecting their places was damaged ond
could not be repaired within fifleen days. Mr. X offered to supply sugor on
20% August, 2018 For which Mr. ¥ did not agree. On 135t September, 2018, Mr.

X claimed compensation of 10,000 from Mr. Y for refusing to accept the

swpply of sugar, which was not there within the purview of the coniract. On
the other hand, Mr. Y claimed for refund of T50.000 which he had paid os
advance in terms of the contract. Analyse the above situation in terms of the
provisions of the Indian Contract Act, 1872 and decide on Y's contention.

OR
Mr. Gauray and Mr. Vikas entered inte a contract an 15t July, 2022, according
to which Mr. Gaurav hod to supply 100 tons of sugar fo Mr. Vikas ot o certain
price strictlly within a period of 10 days of the confract. Mr. Vikas also paid an
amount of T70,000 towards advance as per the terms of the above contract.
The mode of transportation available between their places is roadway only.
Severe flood come on 2nd July, 2022 and the only road connecting their places
was damaged and couvld not be repaired within fifteen days. Mr. Gauvrav
offered o supply sugar on 20th July, 2022 for which Mr. Vikas did nol agree. ~
On 15t Avgust, 2022, Mr. Gaurav claimed compensation of 20,000 from Mr. —

42
Co Shantam Supta




Vikas for refusing to accepl the supply of sugar, which was not there within
the purview of the contract. On the ather hand, Mr. Vikas claimed a refund of
70,000, which he had paid as advance in terms of the contracl. Analyse the
above situation in terms of the provisions of the Indian Contract Act, 1872 and
decide on Mr. Vikas contention.

Ans: Provision: Subsequent or Supervening impossibility (Becomes impossible
after enlering into contract): When performance of promise become imposible
gr_illegal by occurrence of an ynexpected event or o chgnge of circumstonces
beyond the contemplation of parties, the contract becomes vold. Example: change
in law ate.

Also, occording to section 65 of the Indion Contract Act, 1872, when an
agreement i3 discovered to be void or when a contract becomes void, any person
who hos received any advantage under such agreement or contract is bound to
rastore it, or to make compaensation for it to the person from whom he received it
Fact of the caze:; In the given guestion, after Mr, X and #Mr. ¥ bave entered infe
the contract to supply 50 tons of segar, the event of flood ccourred which moade
it impossible 1o deliver the sugar within the stipulated time. Thus, the promise n
question became void. Further, Mr. X has to pay back the amount of 250,000 that
he received from Mr. Y as an advance for the supply of sugar within the stipulated
time.

Conclusion: Hence, the contention of Mr. ¥ s correct.

Question ¥ [(Mip May 2020, Mipl May 2021)
State the grounds upon which a contract may be discharged under the
provisions of the Indian Contract Act, 1872,
Ans: Discharge of a Contract: A Contract may be discharged either by an act of

parties or by an cperation of low which may be enumerated os follows:

{1} Discharge by performance which moy be octual performance or ottempted

performance. Actual performance is said 1o have taken place, when each of the
parties has done what he had agreed to do under the cgreement. When the
promisor offers to perform his obligation, but the promisee refuses to accept the
performonce, it omounts to ottempted performance or tender.

(2} Discharge by mulual agreement: Section 2 of the Indian Contract Act, 1872
provides that if the parties to a contract agree to substilute a new contract for it
or 1o refund or remit or alter it, the original confract need not fo be performed.
Movation, Rescission, Alteration and Remission are also the some ground of this

nature,

43

Co Shantam Supta




(3) Discharge by impossibility of perfformance: The impossibility may exist from
its initiation, Alernatively, it may be supervening impossibility which may rake
ploce owing to

|:1:|:| unforeseen chgngu in law

(b) The destruction of subject mafter

lc) The non-existence or non- occurrence of particular state of things

(d) the declaration of war.

{4) Discharge by lapse of ime: A contract should be performed within o specific
period as prescribed in the Low of Limitation Act, 1963, If it is not performed the
party is deprived of remedy at low, Discharge by operation of law: It may occur
by death of the promisar, by insolvency elc.

{5) Discharge by breach of contrach: Breadh of controct may be actval breoch of
contract or unliqipgfg ry breach of contract, If one party defavlts in pﬂr‘F:;rmin-a his
part of the contract on the duve date, he is said to hove committed breach thereof.
When on the other hand, a person repudiates a contract before the stipulated
time for its performance has arrived, he is deemed to have committed anticipatory
breach.

[&) A promise maoy dispense with or remit, wholly or In part, the performance of
the promise mode to him, or moy extend the time for such performance or moay
accep! instead of it any sofisfaction he thinks Fit. In ather words, o coniract meay
be dischorged by remission.

{7} When o promisee neglects or refuses to offerd the promiser reasonable

facilities for the performance of the promise, the promisor is excused by such
neglect or refusal.

Quastion 10 (Rip Moy 2020)
“The basic rule is that the promisor must perform exaclly what he has
promised to perform.” Explain stating the obligation of parfies to contrachs.
Ans: Obligations of parties to contracis (Seclion 37 of the Indian Contract Actk,
1872)
Ans: The porfies to a confroct must elther perform, or offer o perform, their
respective promises unbess such performance is dispensed with or excused wnder
the provisians of the Contract Act ar of any other law,
Promises bind the representatives of the promisor in case of death of such promisor
before performance, unless o contrary intention appears from the controct,
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E:tnrnp-la: A promises to deliver g:-u-:h te B on a certain day en payment of
1,00,000. A dies before that day. A's representatives are bound to deliver the

goods to B, and B is bound to pay 1,000,000 to A's representatives.

Example: A promises to paint a picture for B by o cerfain day, ot o cerfain price.
A dies before the day. The contract connotl be enforced either by A's
representatives or by B because it involves wse of personal skill

Analysis of Section 37

A contract being on agreement enforceable by low, creates a legal obligation,
which subsists untll discharged. Performonce of the promise or promises remaining
to be performed is the principal and most usual mede of discharge.

The basic rule is that the promisor must perform exoctly what he hos promised to
perform. The aobligation fo perform (2 absalute, Thae, it may be noted that i i
necessary for a poarty who wants to enforce the promise made to him, to perform
his promise for himsalf or offer to perform his promise. Only affer that he con ask
the other party to carry out his promise.

This is the principle which is enshrined in Section 37. Thus, it is the primary duty of
each party 1o o contract to either perform or offer to perform his promise. He i
absolved from such a responsibility only when under a provision of low or an act
of the other party 1o the contract, the performance can be dispensed with or
excused,

Thus, from above it con be drawn thot performonce may be octual or offer 1o
perform.

Question 11 (Past Paper Dec 2021, Mip2 Nov 2022)
A, B, C and D are the four pariners in a firm. They jointly promised fo pay
¥46,00,000 to F. B and C have become insolvent. B was unable to pay any
amount and C could pay only T50,000. A is compelled to pay the whaole
amount to F, Decide the extent to which A can recover the amount from D with
referance fo the provisions of the Indion Contract Act, 187 2.
Ans: Provision: Joint promisors (Section 42 of the Indian Contract Act, 187 2)
‘When two or more persons have made a joint promise, then unless a contrary

intention oppears by the contract, all such persons must jointly fulfil the promise,

Any one of joint promisors may be compelled to perform (Section 43)
Ag per Seclion 43 of the Indion Contract Act, 1872, when two or more persong
make o joint promise, the promisee may, in the cbsence of express agreement to

the contrary, compel any one or more of such joint promisers to perform the whole

of the promise.
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If any one of twa or more joint proamisors makes default in such contribution, the
remaining joint promisors must bear the loss arising from such default in equal

shores,

Fact of the case: In the instant case, A, B, C and D have jointly promised to poay

246,00,000 to F. B and C become Insalvent. B was unable to poy any amount and

C could pay only T50,000. A is compelled to pay the whole amount fo F,

Hence, A is entitled to receive 50,000 from C and ¥2,75,000 frem D, os worked
out below: From C £50,000= (C's Liability £1,50,000 Less: Amount he could not
pay 1,00,000).

From D ¥2,75,000= (D's Uability ¥1,50,00041/2 of lability of B [Loss)
(1,50,000*1/2) Le., T75,0004+1/2 of C's liability (Loss) {1,00,000%1,/2) Le.,
£50,000) In other words, equal proportion ie., ¥5,50,000 (ie., ¥6,00,000 -
¥50,000) / 2.

Conclusion: Thus, total amownt A con receive from C and D comes to 3,225,000
[50,000+2,7 5,000).

GQuestion 12 (Past Paper Dec 20321, Mip2 Mowv 2023
Explain any five circumstances under which confracts need not be performed
with the consent of both the parties.
Angt Under following elrcumitances. the controcts nesd not Be performed with the
consent of both the parties:
(i} Movation: Where the parties to o contract substitvte o new contract for the
eld, it is called novation, A contract in existence may be substitvted by o new
contract either between the some paorfies or between different paorfies the
consideration mutually being the discharge of old contract. Movation con take
ploce only by mutual agreement between the porties. On novation, the old
contract is dischorged and consequently it need not be performed. [Seclion 62 of
the Indion Contract Act, 187 2)

(ii) Rescission: A contract is also discharged by recission. When the parties fo o
contract agree to rescind it, the contract need not be performed. (Section &2

(iii) Alleration: Where the porfies to o contract agree to aller i, the original
contract is rr_r5|.-|;i.n|;.|i:-|:.|ll with the result that it need not be pi;rrfn-rmr;d- In ather wqrdj,
o contract is clso dischorged by alleration. |Section 62)

{i¥]) Remission: Every promisee may dispense with or remif, wholly or in part, the
performance of the promise mode to him, or may extend the time for such
pt:rfc-rrne_:m:c ar may accept inttecd of it any satisfaction which he thinks fit. In
other words, a contract is discharged by remission, (Section &63)
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{¥) Rescinds voidable contract: When a person af whodie option a contract is
voidable rescinds it, the othar party thereto need not perform any promise therein
contained in which he is the promisor.

{wi) Meglect of promisee: If ony promisee neglects or refuses to offord the
promisor reasanable facilities for the performance of his promise, the promisor is
excused by such neglc-:r or refusal a3 to any non-perfarmance cavwsed thereby.
[Section &7).

Question 13 (Past Paper Dec 2021, Mipd Nov 2022}
J contracts to take in cargo for K ot a foreign port. J's government afterwards
declares war against the country in which the port is situated and therefore
the contract could not be fulfilled. K wants to file a suit against J.
Ans: Provision: As per Sechion 36 of the Indion Contract Act, 1872 the
subsequent or supervening impassibility renders the controct void. Supervening
impossibility may toke ploce owing to various circumstances os contemplated
vnder that section, one of which iz the decloration of war subsequent to the
contract made,
Fact of the case: In the instant cose the contract when mode between J and K was
valid but afterwards I's government declares war against the country in which the
port Is silvated as a result of which the controct becomes vold.
Conclusion: Hence, K cannct file o suit against | for performonce of the controct.

Question 14 (Past Paper July 2021, Mipl May 2022, Mip2 Nov 2022, Mip2

Juru.r '.EI'_'II:'I:I

Explain what is meant by "Supervening Impessibility' as per the Indian
Contract Act, 1872 with the help of an example. What is the effect of such
impossibility?

Ans: According to Section 58 of the Indion Controct Act, 1872, the impossibiliry
aof pt:rl'q:mnna::r may be af the bwo I':"M.-:.J |||;:m:.=|'lr' I'r;lll initial imp-l;ﬁibih'r';'. and “:,':-'l
subsequent impossibility.

Subsequent impossibility is alse known as Supervening impossibility i.e.,
becomes impossible after enbering into contract. When performance of promise
become impassible or lllegal by occurrence of an unexpected event or o change
of circumstances beyond the contemplation of parties, the contract becomes void
e.g., change in low etc.

In other words, sometimes, the performance of o contract is quite possible when it
is made. But subsequently, some event hoppens which renders the performance
impossible or unlawful. Such impossibility is called the subsequent or
supervening. It is also called the post- contractual impossibility.
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E:nrnp-l-a: A and ‘B contracted 1o MErey each other, Bafare the time fixed Far
the marriage, ‘A" became mad, In this cose, the contract becomes void due to
subsequent impossibility, and thus discharged.

Effect of impossibility: The effect of such impossibility is thot it makes the contract
void, and the parties are discharged from further performance of the contract.

Question 15 [Rip May 2021, Past Poper Dec 2020)
In light of provisions of the Indian Controct Act, 1872 answaer the fellowing:
Mr. 5 and Mr. B mode contract wherein Mr, 5 agreed to deliver paper cup
manufaciure machine to Mr. R and to receive payment on delivery. On the
delivery date, Mr. R didn't pay the agreed price. Decide whether Mr. 5 is bound
ta Fulfil his proamise af the time of delivery?
Ansi: Proavisien: As per Section 51 of the Indian Contract Act, 1872, when a
contract consists of reciprocal promises te be simubtanecusly performed, ne
promisor needs to perform his promise unless the promises i ready and willing e
|:|¢rf|;|-r|1‘| kg rq:-:ipn;r-:n:ll prl:-mi:::-. Such F:lr::-miq.l}:. constitute concurrent conditions and
the performance of one of the promises i conditional on the perfermance of the
other. If one of the promises is not performed, the other too need not be
performed.
Fact of the case: Referring to the above provisions, in the given case, Mr. 5 is not
bound to deliver goods to Mr. B since payment was not made by him ot the time
of delivery of goods,
F Referring to the above provisions, in the given case, Mr. 5 i3 not bound 1o deliver
gaoads to Mr.
Conclusion: B since payment was not made by him ot the time of delivery of
goods.

Queshion 16 (Rip May 2022)
Mr. Singhania entered into a contract with Mr. Sonu to sing in his hotel for six
weeks on every Saturday and Sunday. Mr. Singhania promised to pay

¥20,000 for every performance. Mr. Sonu performed for tweo weeks but on
third week his health candition was very bad, so he did not come to sing. Mr.

Singhania lerminated the contract, State in the light of provisions of the Indian
Contract Act, 187 2: =
[a) Can Mr. Singhania terminate the contract with Mr. Sonu?
{b) What would be your answer in case Mr. Sonu turns up in Fourth week and
Mr. Singhania allaws him te perfarm withoul saying anything?
(e) What would be your answer in case Mr. Sonu sends Mr. Mika on his place
in third week and Mr. Singhania allows him te perform without saying ‘:ﬂ
anything?
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Ang: Provitian: .l'll.l:-:l:-rding fo Section 40 of the Indian Contract Act, 1872, if it
appears: from the nature of the case that it was the intention of the parties to any
contract that any promise contained in it should be performed by the promisor
himself, such promise must be performed by the promisor. Section 41 provides
that when o promises aoccepts performance of the promise from o third person,
he cannot afterwards enforce it against the promisor,

In the instant case,

(a]) As Mr. Sonu could not parform as per the contract, Mr. Singhania can repudiate
the contract,

(B)] In the second situatian, as Mr. Einghnm‘u allewed Mr. Sonu to perfoarm in the
fourth week without saying anything, by conduct, Mr. Singhania had given his
assent to continue the controct. Mr. Singhonio connot terminote the controct
hewever he can claim damages from M. Sanu.

2] In case Mr. Singhonia allows Mr. Mika to perform in the third week without
$nj.-'iltﬂ -:1r||'|-|"I|||in-gJ 1','!-'.1' :-:.n-:h..-:l, MAF, EEng_.]huniu ket gi'ﬂ'_.'-n kit aitant for ptrfﬂ-rm-:lm;{r
by third party. Mow Mr. Singhania connot terminale the confract nor can claim
any damages from Mr. Sonu.

tion 17 (Past Paper Mowv 2023)

Differenfiate between Novation and Alteration os per the Indian Contract Act,
1872,

Ans: Movation and Alteration: The low pertoining to novation and alferation is
contained in Sections 62 to &7 of the Indian Contract Act, 1872, In both thess

cases, the original contract need not be performed. SHll there is o difference

batween these two,

1. Meaning: Movation means substittion of an existing contract with a new one.
But in case of alteration the terms of the contract moy be altered by mutval
agreement by the confracting parties.

2. Change in terms and conditions and parties: Movation may be made by
chonging in the terms of the contract or there may be a change in the contracting
parfies. Bul in cose of alteration the terms of the contract may be altered by
mutual agreement by the contracting parties but the parties 1o the contract will
remain the some,

3. Substitution of new contrach In cose of novation, there s oltogether o
substitution of new contract in place of the old contract. But in case of alteration,
it is nol essential to substitvte a new confract in ploce of the old contract. In
alteration, there moy be o change in some of the terms and conditions of the

c:-rig inal agreement.
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Question 1 (Stedy Malerial, Mip Mov 2020, Mip July 2021, Mip Mov 2021,
Mip2 May 2021, Rip May 2022, Mip] June 2023]

*An anticipatory breach of contract is o breach of contract occurring before the
time fixed for perfformance has arrived”. Discuss slaling alse the effect of
anficipatory breach on contracts.
Ans: An anticipatory breach of contract is o breach of contract occurring before
the time fixed for performance has arrived. YWhen the promisor refuses allogether
to perform his promise and signifies his unwillingness even before the fime for
pt:rfl;:-rm-!;ln:n hicas nrrivt;d, it is colled Anticipatory Braach, The low in this rego red
has very well summed up in Frost v. Knight and Hochster v. DelaTour
Section 39 of the Indion Contract Act deals with onficipotory breach of contract
and provides as follows: "“When a party to a contract has refused 1o perform or
disable himsaelf from performing, his promise in its entirety, the promizes may put
an end to the contract, unless he has signified, bur words or conduct, his
acguiescence n its confinuance.”

Effect of anticipatory breach: The promisee is excused from performaonce or from
further performance, Further he gets an option

—+ To either treat the contract as “rescinded and sue the other party for domages
from breach of contract immediately without walting until the due date of
performance: or

— He may elect not te réscing bot to treat the contract as ofill aperative, and weail
for the time of performance and then hold the other party responsible for the
consequences of non-perfermance. But in this cose, he will keep the confract alive
for the benefit of the other party as well as his own, and the guilty party, if he so
decides on re-consideration, may still perform his part of the, contract and can
also take advontage of any supervening impossibility which may have the effect
of discharging the controct.

Question 2 [Stedy Material, Rip May 2021, Past Paper May 2022)
"Liguidated damage iz a genuvine pre-estimate of compensation of damages

for certain anticipated breach of contract whereas Penalty on the other hand
is an extravagant Amount slipulated and is elearly unconscionable and has
no comparison to the loss secured by the parties”. Explain,
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Ans: Liguidated dama ae it a genuing pre-astimate af compensation of da Mg es
for certain anticipated breach of contract. This estimate is agreed to between
parties to avoid ot a later date detailed colovlations and the necessity 1o convince
cutside parties,

Penalty cn the other hond s on extravagant amount stipulated and s clearly
unconscionable and has no comparison to the loss secured by the parties.

In terms of Section 74 of the Act “where o controct hos been broken, if o sum is
named in the contract a: the amount te be pald in case of such breach, or if the
contract containg any ather ﬁlipu!qli.;.\q by Wy af pr_‘lnnh}', the party ;gmplnl’ning
of the breach is entitled, whether or not octual domages or loss is proved 1o have
been cavsed thereby, to receive from the other party who has broken the contract,
a reasonable compensation not exceeding the amount 30 named, or a3 the coe
may be the penalty stipuloted for,

Explanation to Seclion 74:

A stipulation for increased interest from the date of defoult moy be o stipulation
by way of penalty.

in terms of Section 74, courts are empowered to reduce the sum payable on
breach whether it is ‘penalty’ or "liguidated domages™ provided the sum appears
te be unreasonably high,

5ri Chunni Lal vs. Mehta & Sons Lid (Supreme Court) Supreme Court laid down
the rafio that the aggrieved party should not be allowed to claim o sum greater
than what is specific in the written agreement. But even then, the court has powers
to reduce the amount if It considers it reasonable to reduce.

Question 3 I:E-hld':.r Plalerial, F!.lp Maw 20200
‘%" entered into a contract with *Y" to supply him 1,000 water bottles (@ ¥5.00
per watler bottle, to be delivered ot a specified time. Thereafter, 'X" contracts
with ‘Z' for the purchase of 1,000 water bottles (@ ¥4.50 per water bottle, and
at the same time fald "Z" that he did so for the purpose of performing his

cantract entered into with *Y', 'Z" failed to perform his contract in due course
and market price of each water battle on that day was £5.25 per waler bottle.
Consequently, ‘X’ could not procure any water bottle and *Y* rescinded the
contract. Caleulate the amount of damages which ‘X' could claim from "I’ in
the circumstances? What would be your answer if ‘2" had not informed about
the 'Y's contract?

Explain with reference to the provisions of the Indian Contract Act, 1872,
Ans: Breach of Contraci-Damages: Section 73 of the Indion Contract Act, 18732
lays down that when a contract has been broken, the party who suffers by such
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breach it antitled to recsive from the party who hot bBroken the contraoct
compensation for any less or damage cavsed to him thereby which naturally arose
in the wswal course of things from such breadh or which the parties knew when they
made the contract o be likely to rewlt from the breach of .

The leading cose on this point is “*Hadley v. Baxendale™ in which It was decided
by the Court that the special crcumstances under which the contract was actually
made were communicated by the plaintiff to the defendant, and thus knewn 1o
both the parties fo the confract, the domages resulting from the breach of such
confract which they weuld reatonably contemplate, would be the amaunt of Injury
which would ordinarily follow from

the breach of contract under these special circumstances se known ond
carmmunicated.

The problem asked in this quastion is bosed on the provisions of Section 73 of the
Indion Contract Act, 1872, In the instant cote 'X' had intimated to ‘2" that he was
purchasing water bottles from him for the purpose of performing his controct with
'. Thus, ‘2’ had the knowledge of the special circumstonces. Therefore, ‘X' is
entitled to claim from ‘2" L500 /- ot the rate of 0.50 paize Le., 1000 water bottles
x 0.50 poise (difference between the procuring price of water bottles and
contracted selling price to *Y"] being the amount of profit *X" would have made by
the performance of his contract with *Y'.

If *X" had not informed ‘2" of "Y's controct, then the number of domoges would
hove been the difference between the contract price and the market price on the
day of default. In other words, the amounts of domages would be T750/- (ie.,
1000 water botiles x .75 paisel,

Question 4 (Rtp Mowv 2021]
Mr. X was a Disk Jockey at a five-star hotel bar. As per the contract, he is
supposed to perform every weekend (i.e., twice a week). Mr. X will be paid

¥1500 per day. However, after a month, Mr. X will fully absent himself from
the performance.

(i} Dowes the hotel have the right fo end the contraci?

(i) If the hotel sends out a mail to X that they are interested o conlinue the
contract and X accepls, can the hotel rescind the contract after @ month on this
ground subsequently?

{iii} In which of the cases — (termination of contract or continvance of contract)
can the holel elaim damages that it has suffered as a result of this breach?

Ans: By analysing Section 39 of the Indion Contract Act 1872, it Is understood
that when a party o a contract has refused to perform or disabled himself fram

H




pq}rfnrmfng his promise entirely, the f-:.lll:-'.-'.'ir'lg Pty righu acerue to the ag gricw:d
party [promises)
(a) Te terminate the contract
i) To indicate by words or by conduct thal he s interested in its continvance.
In either of the two cases, the promises would be able to cloim damages
that e suffers,
In the given case,
(i} Yes, the hatel hos the right te end the contract with Me. X, the DL
fii) The hotel has the right fo continue the contract with X. But once this right is
exarcised, they cannot subseguently rescind the controct on this ground
subsequently,
{ifi] In bath the cases, the hatel (promizea) iz entitled fo claim damages that heas
been suffered as a resull of breach.

Queshon 4 (Rip May 2020)
M Lid., contract with Shanti Traders to make and deliver cerfain machinery to
them by 30.6.2017 for Rs 11.50 lakhs. Due to labour sirike, M Lid. could not
manufacture and deliver the machinery o Shanti Traders. Later, Shanti Traders
procured the machinery from another manufacturer for Rs 12.75 lakhs. Due 1o
this Shanti Traders was alse prevented from performing a contract, which it
had made with Zenith Traders ot the time of their contract with M Lid. and
ware compelled to poy compensation for breach of contract, Advise Shonki
Traders the amount of compensation, which it can claim from M Lid., referring
to the legal provisions of the Indian Contract Act, 1872,
Ans: Seclion 73 of the Indian Confract Act, | 87 2 provides for consequences of
breach of contract. Accarding to if, when a contract has been braken, the party
who suffers by such breach is entitled to receive from the porty who has broken
the contract, compensation for any loss or domage coused to him thereby which
I'Il.',.|'|l,.'lr1,'|'“'?l arcse in the weal courte of 1|1in1_;.|5. fram such breach or which the F,|1;|r1it;-1.
knew when they mode the contract, to be likely to result from the breach of ir.
Such compensation is not given for ony remote and indirect loss or domoge
sustained by reason of the breach. It is further provided in the explanation to the
section thot in estimating the loss or domage from a breach of contract, the means
which existed of remedying the inconvenience coused by the non- performance of
the controct must be taken into occownt,

Applying the above principle of law to the given cose, M Ltd. is obliged to
27

21275 minus T11.50 = T1.25 lakh)

which had ﬂl:lll.li’t.'.l"}' arisen dus te default in pt:ri:l;:-rml'ng the controct h'r thie

compensate for the loss of T1.25 lakh [Le.

L)

specified date.




F.‘i}gurr]iui; the amount of compeniation which Shanti Traders were compelled fo
make 1o Zenith Traders, it depends vpon the fact whether M Lid,, knew about the
contract of Shonti Troders for supply of the contracted maochinery to Zenith
Traders on the specified date. If so, M Lid s also obliged to reimburse the
compensation which Shanti Traders had to pay to Zenith Traders for breach of
contract, Otherwise, M Lid is not liable,

Question & (Mip1 May 2022)
Mr. Murti was ravelling to Manali with his wife by bus of Himalya Travels
Pvi. Lid. Due to some technical default in the bus, the driver has to stop the
bus in a mid way in cold night. Driver advised the passenger to gef the shelter
in nearest hotel which was at a distance of only one kilometre from that place.
The wife of Mr. Murti caught cold and fell ill due to being asked to get down
and she had to walk in cold night to reach hotel. Mr. Murfi filed the suit againsi
Himalya Travels Pvi. Lid. for damages for the personal inconvenience, hotel
charges and medical treatment For his wife. Explain, whether Mr. Murti would
get compensation for which he filed the suit?
Ans: Provision: Section 73 of Indian Contract Act, 1872 provides that when o
contract has been broken, the party who swifers by such breach is enfitled to
recaive, from the party who has broken the contract, compensation for any loss or
damage coused to him thereby, which naturally arose in the usual course of things
from such breach, or which the parties knew, whan they mode the controct, to be
likely to resull from the breach of it. But such compensation iz nat to be given for
any remote and indirect loss or domage sustained by reason of the breach.
Fact of the case: In the instant case, Mr. Murti filed the suit against Himalya Travels
Pwt. Ltd. for damages for the personal inconvenience, hotel charges and medical
trealment for his wife.
Conclusion: On the basis of above provisions and facts of the case, it con be said
that Mr. Murti con claim dama ges for the personal inconvenience and hotel
charges but not for medical treatment for his wife because it is o remote or indirect

loss,

Guestion 7 (Rip May 2020)

What do you mean by Quantum Meruit and state the cases where the claim
for Quantum Meruit arises? Explain the meaning of "*Contingent Contracts” and

state the rules relaling to sueh eantracts.

Ans: Quantum Mermil: Where one perion hos rendered service to another in
circumstances which indicate an understanding between them that it is to be paid
for although no particulor remuneration has been fixed, the low will infer a
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promise to pay, Guantum Meruit ie., os much o3 the party dning the servics hot
deserved, It covers a case where the party injured by the breach had ot time of
breoch done part but not all of the wark which he is bound to do vnder the contract
and seeks to be compensated for the value of the work done.

For the application of this doctrine, two conditions must be Fulfilled:

(1] It is only available if the original contract has been discharged.

(2] The claim must be brought by a party nat in default.

The object of allowing a daim an guontum meruit i3 o recompensate the party ar
person for value of work which he has done. Domages are compensatary in nature
while quantum merult is retributory. It s but recsonable compensatien awarded
on implication of o contract to remunerate.

The claim for guantum mervit arises in the fellowing coses:

(a] when an agreement is discoverad to be vold or when a confract becames wold.
(] When something is done without any intenticn to do so grotuitously,

] Where there is on exprass or implied controct to render services but there is
no agreement as to remuneration,

{d) When one party abondons or refuses to perform the contract,

(&) YWhere a contract is divisible and the party not in default has enjoyed the
benefit of part performance.

{f} When on indivisible contract for o lump sum is completely performed but badly
the person who has performed the controct can claim the lump sum, but the other
party con make o deduction for bad work.

Question 8 (Past Paper May 2022)
Sheeno was a clossical dancer. 5he entered into an agreement with Shital
Vidya Mandir for 60 dance performances. As per the contrach, she was
supposed to perform every weekend and she will be paid 10,000 per
perfarmance. However, affer a month, she was absent without informing, due

te her personal reasons. Answer the fellowing questions as per the Indian
Contraet Act, 1872,
i) Whether the management of Shital Vidya Mandir has right to terminate the

contract?

{ii} i the manogement of Shital Yidya Mandir informed Sheena about ifs
continuance, can the management still rescind the contract after a month on
this ground subsequently?

(iti}) Can the Shital Vidya Mandir claim damages that it hos suffered because
of this breach in any of the above cases?
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Ans: Section 39 provides that when a party to a contract hess refused to perfarm
or disabled himself from performing his promise in its entirety the promisee may
put an end fo the confract unless he hod signified, by words or conduct his
ceguiesce in its continuance, Further, in term of Section 40, the promizee shall be
required 1o perform personally, if there is such an apparent intention of the
parties,

Alse, o3 per Section 75 of the Act, a person whe rightfully rescinds a centract is
entitled to compensation for any damoge which he hos sustained through non-
fultilment of the contract.

Therefore, in the instant case,

{i} Since, Sheeno could not perform as per the terms of confract, Shital Vidyao
Maondir con terminate the controct,

{ii) In the second situation, the manogement of Shital Vidya Mandir informed
Sheena about the continvance of the contract. Hence, the management cannot now
rescind the contract after a month on this ground subsequently.

{iii} As per Section 75, Shital Yidya Mandir con claim damages thot it has suffered
becouse of this breach in part [i).

In light of provisions of the Indian Contract Act, 1872 answer the following:

A & B entered into o confract to supply unique ilem, alternate of which is nol
available in the market. A refused to supply the agreed unigue item te B. Whai
directions could be given by the court for breach of such contract?

Ans: Provision: Where there is o breach of contract for supply of a unigue item,
mere monetary damoges may not be on adequate remedy for the other party.
Fact of the case: In such a case, the court may give order for specific performance
and direct the party in breach to carry out his promise according to the terms of
contract.

Conclusion: Here, in this case, the court may direct A to supply the item to B
because the refusal to wpply the agreed unigue ifem connot be compensated
threugh money.

Question 10 |:RI|:| U1:1_'_'.E_I:'|!Iﬂl'l
Given the circumstances as to when “Vindictive or Exemplary Damages™ may
be awarded for breach of a contrach.
Ans: Vindicative or Exemplary damages
These domages may be awarded enly in two cases:
(a)] for breach of promise to manry becouse it causes injury to his or har feelings;
and

i
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k) far wn:-ngfu] dishonour by a banker of his customer's chegque becouie in this
case the injury due to wrongful dishonour to the drawer of chegue is 5o heavy that
it couses loss of credit and reputafion to him.

A business man whese credit hos suffered will get exemplary domoges even if he
has sustained no peoamiary loss. But a non-trader connot get heavy damages in
the like croumstances, unless the damoges are alleged and proved as special
domages, (Gibbens v West Minister Bank).

Question 11 (Rip May 2022)
Seama was running a boulique in New Delhi. She has to deliver same cloth to
her friend Kiran wheoe was putting up an exhibition at Mumbai. Seema
deliverad the sewing machine and some cloth to o railwoy company to be
deliverad at a place where the exhibition was to be held. Seema expected 1o
earn an exceptional profit from the sales made of this exhibition however she
did not bring this Fact to the notice of the railway’s authorities. The goods were
delivered at the place after the conclusion of the exhibition. On account of
swch breach of contract by railways authorities, ean Seema recover the loss of
profits under the Indian Coniract Acl, 18727
Ans: Provision: As per Section 73 to 75 of Indian Contract Act, 1872, Damoge
means a sum of money claimed or awarded in compensotion for a loss or an injury.
‘Whenever o party commits a breach, the aggrieved party con claim the
compensalion for the lois so wifered by him. General damages are those which
arise natwrally in the vseal course of things from the breach iself. (Hadley Vs
Baxendale). Therefore, when breach is committed by o party, the defendant shall
be held liable for all such losses that naturally arise in the usual course of business.
such damages ore called ordinary domages. However, special domages are
those which arise in unusual circumstonces offecting the aggrieved party and sudh
damages are recoverable only when the special circumstances were brought to
the knowledge of the defendant. If no special notice is given, then the aggrieved

party can |;.'-:|:|'_.-' claim the -:;rl.:]innr'_.-' d LG es,

Fact of the case: In the given case, Seema was fo earn an exceplional profit out
of the soles made ot the exhibition, howevar she never informed about it to the
railway authorities, Since the goods were delivered ofter the conclusion of the
exhibition, therefore Seema can recover only the losses arising in the ordinary
course of business

Conelusion: Since no nofice abouwt specal eircumitances was given ta railways

autharities, she could not recover the loss of profirs,
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Question 12 (Mip2 June 2023)
Mr. Harish was travelling te Shimla with his wife by bus of Himalaya Travels
Pvi. Lid. Due to some technical default in the bus, the driver hos fo stop the
bus on a cold night. The driver advised the passengers to gel to the shealter in
the nearest hotel which was at o distance of only one kilometre from that
place. The wife of Mr. Harish caught a cold and fell ill due to being asked to
get down and she had to walk in the cold night o reach the hotel. Mr. Harish
Filed the suil against Himalaya Travels Pvi. Lid, for damages for the personal
inconvenience, hotel charges and medical freatment for his wife. Explain,
whether Mr. Harish would get compensation for which he filed the suit under
the Indian Confract Act, 18727
Ans: Provision: Section 73 of Indian Contract Act, 1872 provides that when o
confract has been broken, the party who wifers by such breach iz entitled te
receive, from the party whe has broken the contract, compensation for any loss or
damage coused to him thereby, which naturally arese in the usual course of things
from such breach, or which the parties knew, when they made the contract, to be
likely to resull from the breach of it. But such compensation is not 1o be given for
any remote and indirect loss or damoge sustained by reoson of the breach.
Fact of the case: In the instant case, Mr. Harish filed the suit against Himalaya

Travels Pvi. Lid, for domages for the personal inconvenience, hotel chorges and
medical treatment for his wife.

Conclusion:On the basis of above provisions and focts of the cose, it con be said
that Mr. Harlsh con claim domages for the personal inconvenience and hatel
charges but not for medical ireatment for his wife because it is a remate or indirect

lass,
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Unit &6: Contingent And Quasi Contracts

Question 1 (Study Material, Rtp Mowv 2020, Mip2 Nov 2021, Past Paper Dec
2021, Mip2 May 2022)

Explain the=term "Quasi Contracths” and state their characterishics.
Ans: Under certain special circemstances obligation resembling those created by
a contract are imposed by low although the parties have never entered into a
cantract, Such ¢|:;|-|i|5|1;| Han impn-'.{f-:l h'lf law are referred to as "Quasi-cantracts Such
a confract resembles with a contract 3o far, a result or effect i concerned but it
has little or no affinity with o contract in respect of mode of creation. These
contracts are bosed on the doctrine that @ person shall not be allowed to enrich
himself unjustly ot the expense of ancther, The salient features of o quasi-contract
arg:
(1] It does mot arize from any agreement of the porfies concermed but is imposed
by law,
(2] Duty and not promise is the bosis of such contract.
(3] The right under it is always a right to money and generally though not always
to a liguidate sum of money,
[4] Such a right is available againgt specific person(s] and not against the whole
world.
(5] A wit for its breach may be filed in the some way as in case of a complate
contract,

Question 2 (5tudy Material, Rip May 2020)
X, a minor was studying in M.Com. in a college. On 15t July, 2019 he took a
lean of ¥1,00,000 from B for payment of his college fees and to purchase
books and agreed fo repay by 315t December, 2019. X possesses assets worth
¥9 lakhs. On due date, X fails to pay back the loan to B. B now wants to
recover the loan from X oul of his (X"s) assels. Referring fo the provisions of
Indian Contract Act, 1872 decide whether B would succeed.
Ans: Yes, B con proceed against the assets of X, According to section 68 of Indian
Contract Act, 1872, if a person, incapable of entering into o contract, or any one
whom he is legally bound to support, is supplied by onother person with
necessaries wited 1o ks condition in life, the person who has furnished such supplies

is entitled to be reimbursed from the property of such incapable person.
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Since the laan i_.:ril.r-l':.n ta X iz For the necestaries tuited to the conditiont in life of the
minor, his assels can be sved o reimburse B,

Question 3 (Study Material, Rip June 2023}
P left his carrioge on D's premises. Landlord of D seized the carriage against
the rent due frem D. P paid the rent and got his carriage released. Can P
recover the amount from D?
Ans: Yes, P con recover the amount from D, Section &9 stotes a person who is
interested in the payment of moeney which another person is bound by law 1o pay,
and who therefore poys it, is entitled to get it reimbursed by the other.
In the present case, [ was lawfully bound to pay rent. P was interested in moking
the payment to O's londlord a3 his carrioge was seized by him.
Hence being an interested party P made the payment and can recover the same
from D.

Question 4 (Mip] Nov 2022)
What iz Quasi Contraet? Elaborate the cases which are deemed as Quasi
Conlract.
Ans: Quasi Conlracts: Under certain special circumstances, abligation resembling
those created by o contract are imposed by law although the parties have never
enterad into o contract. Such obligations imposed by low are referred to os
‘Cuasi-controcts’. Such a contract resembles with o contract so for s result or
effect is concerned but it has little or no affinity with o contract in respect of mode
of creation. These controcts are based on the doctring that o person shall not be
allowed to enrich himself unjustly ot the expense of another.

The following are the cases which are deemed as Quasi Contrach:

{a} Claim for necessaries supplied to persons incapable of contracting [Section
68 of the Indian Controct Act, 1872): If o person, incopable of entering inte o
contract, or anyene whom he is legally bound to support, is supplied by ancther
person with necesiories suited 1o his condition in life, the perion wha has furnished
such supplies is entitled to be reimbursed from the property of such incapable

perion,

Ta establizsh his :rnim, the 51.|pp|it:r must prove nob 1;|rr|'?r that the ﬂngdﬁ e

supplied to the person who was minor or a lvnatic but also that they were suitable
te his actual requirements af the time of the sale and delivery,

{b) Payment by an inlerested person [Section &§9): A person whao is interested in
the poyment of meney which anather is bound by low to pay, ond who therefore
pays it, is enfitled to be reimbursed by the other.




(e) Obligation of person enjoying benefils of non-gratuitous act [Section 70
In term of section 70 of the Act “where a persen lawfully does anything for
anather person or delivers anything to him not intending to do so gratuitously and
such other person enjoys the benefit thereof, the latter is bound 1o pay
compensation fo the former in respect of, or to restore, the thing so done or

deliverad”,

{d} Responsibility of finder of goods [Section 71} "A person who finds goods
belonging to another and tokes them inte his custody is subject te some
responsibility as If he were a bailee'. Thus, a finder of lost goods has:

{i] to toke proper care of the property as man of ordinary prudence would 1ake

(i) no right to appropriate the goods and
i

(i) to restore the goods if the owner i found,

(&) Money paid by mistake or under coercion [Section F2): “A person to whom
money has been paid or anything delivered by mistoke or under coercion, must
rapay or return it

Question 3 (Rip May 2030, Mip Mov 2020]
What is Contingent Contract? Discuss the essentials of Contingent Contract as
per the Indian Contract Ack, 1872,
Ans: Provision: [Indian Contract Acl, 1872]: Essential chorocteristics of o
canfingent contract: A contract may be absalute or contingent. A contract iz said
to be absolute when the promisor undertakes fo perform the contract in all events,
A contingent eontract, on the other hand “is a contract te do or nat te do something,
if some event, collateral to such contract does or does not happening (Section 31).
It is @ contract in which the performance becomes due only upon the hoppening of
some event which may or may not happen. Example: M contracts to pey M £20,
000 if he is elected President of o particulor association. This is a contingent

contract.

The essential characteristics of a contingent contract may be listed os fallows
a) There must be a controct to do or net 1o do something,

) The performance of the contract must depend upon the happening or non-
hoppening of some event.

¢) The hoppening of the event is uncertain,

d) The even on which the performance is mode to depend upon is on event
collateral to the contract. i.e., it does not form part of the reciprocal promises
which constitute the contract. The even should neither be a performance promised,

ner the consideration for the promise.




@] The ::u-nﬁngcll‘l even should not be the mare will af the pn:-miﬂ:-r. However, where
the event is within the promisor’s will, but not merely his will, it may be a contingent

controch,

Question & (Mip Nov 2020, Rtp May 2020, Post Paper July 2021, Mipl May
20232}
Explain the meaning of ‘Contingent Contracts’ and state the rules relating to
such eantracls.
Ans: Essential characteristics of a confingent confrach: A contract moy be
absolute or confingent. A confract s salid te be gbsolute when the promisor
ndertakes to perform the controct in all events. A contingent confract, on the other
hand “is o contract to do or not to do something, if some event, collateral to such
contiact dees or does nol hoppen [(Section 31). It it o contract in which the
performonce becomes due only upon the happening of some event which may er
may nat happen, Example: A contracts to pay B T10,000 if he is elected President
of a paorticular association. This is o confingent contract.

The essential characteristics of a contingent contract may be listed os follows:
(i} There must be o contract to de or not to do something the, performance of the
contract must depend upon the hoppening or non- happening of some event.

{ii) The happening of the event is uncertain,

{ifi] The event on which the performance = made te depend vpon is an event
collateral to the contract i.e. it does not form part of the reciprocal promises which
constitute the contract. The event should neither be a performance promised, nor
the consideration for the promise.

{iv] The contingent event should not be the mere will of the promisor. However, the
event is within the promisor’s will, but not merely his will, it may be a contingen
cantract.

The rules regarding the contingent contract are as Follows:

(1] Contingent contract dependent on the happening of an uncertain future cannot
be enforced unfil the event has happened. If the event becomes impossible, sudch
contracts become void. (Section32).

(2) Where a contingent contract is to be performed if a particular event does not
happen performance can be enforced only when hoppening of that event
becomes impossible (Seclion 33).

(3] f a controct is contingent upon, how a person will act ot on unspecified time
the event shall be considered to become impossible; when such person does
-:m:,'lhing which renders it imp.:!-ﬂih!c that he should 10 act within any definite fime
or otherwise than wvnder further contingencies. (Section 34, 35).




(4] The contingent confracts to do ar nat 1o da nn','rl'lin;_l if an impossible event
hoppens, are void whether or not the fact is known to the parties [Section 36).

Question 7 (Rip Mowv 2021
PQR, o hospital in Delhi, recruits Dr. A, on contract basis for a period of 3
months. The hospital management promises fe pay Dr. A, a lumpsum amount
of ¥1,00,000 if Dr. A test positive for nodal corona virus (Covid 19) during the
contract period of 3 months. ldentify the type of contract and highlight the rule
of enforcement. Also, what will happen if Dr. A does not contract Covid 19.
Ans: Section 31 of the Indion Contract Act, 1872 provides that A contract to do
or not to do something, if some event, collateral 1o such contract, does or does not
happen” is o Contingent Confract.
Seclion 35 says thot Confingent confracts to do or not to do anything, if o specified
uncerfain event happens within o fixed fime, becomes void if, ot the expiration of
time fixed, such event has not happened, or if, before the time fixed, such event
becomes impossible.
In the inntant cose, the confract betwaen PQR haspital & Dr. A v a Contingent
Contract because the promisar, PQR hospital need 1o perform his abligation of
paying Dr, &, the lumpsum amount of T1,00,000, anly if he contracts with Covid
19 within a spon of 3 months. In Case, if Dr. A does not contract Covid 19, then
the controct stands void outomatically.

Mip2 June 2023}

Explain the term Confingent Contract with reference fo the Indian Contract Act,
1872 with the help of an example. Also discuss the rules relaling to
enforcement of a conlingent conlract,

Ans: Definition of ‘Contingent Contract’ [Section 31 of the Indian Contract Act,
1872} A contract to do or not to do semething, if some event, collateral fo such
cantract, dees or does not happen.

Example: A contracts to pay B ¥1,00,000 if B's house is burnt. This is o contingent
contract,

Rules Relating to Enforcement: The rules relating to enforcement of a contingent

contract are loid down in sections 32, 33, 34, 35 and 36 of the Act,

(i} Enforcement of contracts confingent on an event hoppening: Where o

contract identifies the happening of a future contingent event, the contract cannat
If the happening of the event

becomas impossible, then the contingent contract is void,
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(i} Enforcement of contracts conlingent on an event not happening: Where o

contingent contract is made contingent on non-happening of an event, it can be

enforced only when it's hoppening becomas impossible.

iii} A coniract would cease to be enforceable if it is conlingent upon the
conduet of a living persen when that living person does something to make
the "event' or ‘conduct’ as impossible as happening.

(iv) Coantingent an happening of specified event within the fixed time: Seclion
33 says that Contingent contracts to do or not to do anything, if a specified
uncertain event happens within o fixed time, becomes void if, ot the expiration of
Hirme fi.!:{f-l:iJ wch event hot ot ha pp:rl{.-d, or iFll before the time ‘ff:d‘;d_, such avent
becomes impossible,

(v} Contingent on specified event not happening within fixed time: Section 35
also says that “Contingent contracts to do or not to do anything, If o specified
uncertain event does not_hoppen within o fixed time, may be enforced by law
when the time fixed has expired, ond such event has not hoppened or before the
time fixed hos expired, if it becomes certain that such event will not hoppen”.

[wi) Contingent on an impossible event (Section 36): Contingent agreements 1o
do or not to do anything, if an impossible event happens are void, whether the
impossibility of the event i known or not to the parties fo the agresment at the
time whean it is made.




mea 2. The ndian Contract Act, 1872

—

Unit 7: Contract Of Indemnity And Guarantee

Question 1 (Study Malerial)
What are the righls of the indemnity-holder when swed?
Ans: Rights of Indemnity- holder when sved [Section 125 The promises in o
contract of indemnity, acting within the scope of his authority, is entitled to recover
from the promisor—
{a] all damages which he may be compelled to pay in any suit
(k] all costs which he may hove been compelled to pay in bringing, defending
the suit and
lc] all sums which he may have paid vnder the terms of any compromise of suit.
It may be understood that the rights contemplated wder section 125 are not
exhaustive. The indemnity holder/ indemnified hos other rights besidas those
mentioned above, If he has incuwrred a liability and that liability is obsolute, he i
entitted to call vpon his ndemnifier fo save him from the liakility ond to pay it off.

Question 2 (Study Malerial)
Define contract of indemnity and contract of guarantee and state the conditions
when guarantes is considered invalid?
Ans: Section 124 of the Indion Controct Act, 187 2 states thot ~ A controct by which
one party promises 1o save the other from loss couvsed to him by the conduct of
the promisor himself, or the conduct of any person”, is colled a "contract of
indemnity .
Section 1246 of the Indion Contract Act, 187 2 states that "A contract to perform
the promise made ar discharge Hability incurred by a third person in cowe of his
default” is called o “contract of guarantee”,
The conditicns under which the guarantes s invalid or veid is provided in secticn
142 143 ond 144 of the Indion Contract Act. These include:
(i} Guarantee oblained by means of misrepresentation,
(i) Guaorantee cbtained by means of keeping silence as to material circumstances.
(i} When contract of guarantee is entered into on the condition that the creditor
shall not act upoan it wntil anather PEreon has poined in il s co-surety and that other
party fails to join as such,

Question 3 (Study Material)
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Mr. X, is employed as a cashier on a monthly salary of 12,000 by ABC bank
for o period of three years. Y gave surety for X's good conduct. After nine
months, the financial position of the bank deteriorates. Then X agrees to accepl
a loewer salary of 10,500/- per month from Bank. Two months laler, it was
found that X has misapproprioted cash since the time of his appointment. What
is the liability of Y7

Ans: According to section 133 of the Indian Controct Act, 1872, where there is
any varignoe in the terms of contract between the principal debter and ereditor
without surety s consent, it would discharge the surety in respect of all fransactions
taking ploce subsequent to such variance.

in the instant case, the creditor hos made varionce [i.e. change in terms) without
the consent of surety. Thus, surety is discharged as to the ronsactions subsequent
to the change.

Hence, Y is lable as o surety for the loss suffered by the bank due o
misappropriation of cash by X during the first nine months but not for
mi,'.upp-rﬂpri-nl‘i-nn-. committed after the redection in sl;:||t'.|r';'.

CQuestion 4 (Study Malerial)
A confract with B For a Fixed price o construct a howse For B within a stipulated
time. B would supply the necessary material to be used in the construction. C
guarantees A's parformance of the contract. B does nel supply the material as
per the agreement. Is € discharged from his liability.
Ans: According fo Section 134 of the Indion Contract Act, 1872, the surety is
discharged by any contract between the crediter and the principal debtor by
which the principal debtor is discharged or by any act or amission for the creditor
the legal consequence of which is the discharge of the principal debtor,
In the given case, B omits to supply the necessary construction materiol. Hance, C
iz dizeharged fram his llability.

Queition 5 ':51u:|':,r Material)
Mr. D was in vrgent need of money amounting te 500,000, He asked Mr. K
far the money. Mr. K lent the moeney on the sureties of &, B and N witheut any
contract between them in case of default in repayment of money by D 1o K. D
makes default in payment. B refused to confribute, examine whether B can
escapa liobility?
Ans: Co-sureties llable to contribute equally [Section 144 of the Indian Contract
act, 1872} Equality of burden is the baosis of Co-suretyship. This is contained in
section 148 which states that “when two or more persons are co-sureties for the

same debt, or duty, either |jointly, or severally and whether under the same or
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differant contracts and whether with or withaut the h.l'l-:l'ﬂlll'_‘."dﬂ-ﬂ." of each ather, the
co-suraties in the abience of any contract 1o the contrary, are liable, i between
themsalvas, to poy soch on equal share of the whole debt, or of that part of it
which remains unpaid by the principal debtor™.

Accordingly, on the defoult of D in payment, B cannot escape from his liability. All
the three sureties A, B and M are llable to pay equally, in absence of ony contract
betwaen tham.

Question & (Study Material)
Mr. Chetan was appeinted as Site Manager of ABC Constructions Company on
a two years confract at a monthly salary of 50,000, Mr. Pawan gave a surely
in respect of Mr. Chetan's conduct. After six months the company was not in
position to pay 50,000 to Mr. Chetan becavse of financial constraints. Chetan
agreed for a lower salary of 30,000 from the company. This was nol
communicated to Mr. Pawan. Three months ofterwards it was discovered that
Chetan had been doing fraud sinee the lime of his appaintment. What is the
liakility of Mr. Pawan during the whele duration of Chetan's appointment.
Ans: Az per the provisions of Section 133 of the Indion Comtract Act, 1872, §f the
craditor mokes any varionce [i.e. change in terms) without the consent of the surety,
then surety is discharged as fo the transoctions subsequent to the change.
In the instant case, Mr. Pawan is lioble as a surety for the loss suffered by ABC
Constructions company due ta misappropriation of cash by Mr. Chetan during the
first six months but not for misaoppropriations committed after the reduction in
salary.
Hence, Mr. Powan, will be liable as a surety for the act of Mr. Chetan before the

change in the terms of the confroct i.e., during the first six months, Variation in the

tarms of the confract (as to the reduction of salary) without consent of Mr. Powan,
will discharge Mr. Pawan from all the labilities towards the act of the Mr. Chetan
after such variation.

Question 7 (Study Material)
A ogrees to sell goods 1o B on the guarantee of C for the payment of the price
of goods in default of B. Is the agreement of guarantee valid in sach of the
following alternale cases:
Case 1. IF A is a Minor
Caze 2: IF B iz a Minor
Case 3: If C is a minor.
Ans: Caze 1: The agreement of guorantee iz vold becouse the creditor is

il'lt-erl'I"IFlE!Eﬂ1 T contracl.
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Coate 2: The agreement aof guarantes iz valid becaute the ca p-uhil.il'lr' of tha
principal debtor does not affect the validity of the agreement of the guarantee.
Cose 3: The agreement of guarantes is void becouse the surety is incompetent 1o
contract.

Question B [Study Malerial)
5 asks R fo beat T and promises to indemnify R aogainst the consequences. R
beats T and is fined $50,000. Can R claim 50,000 from 5.
Ans: B connot cloim 30,000 from 5 becouse the object of the agreement was
unlawful. A contract of indemnity to be valid must fulfil all the essentials of a valid
contract.

Question 7 (Study Material)
Manoj guarantees for Ranjan, a relail textile merchant, for an amount of
1,00,000, for which Sharma, the supplier may from time-to-time supply goods
on credil basis te Ranjan during the next 3 months.
After 1 meonth, Mangj revokes the guarantes, when Sharma had supplied
goods on credil For 40,000, Referring fo the provisions of the Indian Contraci
Act, 1872, decide whether Manoj is discharged from all the liabilities to
Sharma for any subsequent credit supply. What would be your answer in case
Ranjon maokes default in paying back Sharma for the goods already supplied
an credit i.e. 40,0007
Ans: Discharge of Surety by Revocation: As per section 130 of the Indian Contract
Act, 1872, a continving guarantee may, af any time, be revoked by the surety, as
to future fransactions, by notice to the creditor, but the suraty remains lloble for
transactions -u|rr:.=|:|-d'r entered info.
As par the abowe provisions, licbility of Manoj is discharged with relotion to all
spbseguent credit supplies made by Sharma after revecalion of guarantes,
becowse it s a case of continuing guarantes.
Hawever, liability of Mang| for previous transactions [before revocation) e, for
40,000 remains. He is lioble for poyment of 40,000 to Shormao becouse the
transaction was already enfered inte before revocation of guarantes,

Question 10 [Study Material)
'C' advances to 'B, 2,00,000 on the guarantee of "A'. "C’ has also taken a further
security For the same borrowing by mortgage of B's furniture worth 2,00,000

without knowledge of *A’. C" cancels the morigage. After 6 months "B’ becomaes
inselvent and "C’ "swes "A" his guarantee. Decide the liability of "A" if the markel
value of furnifure is worth 80,000, under the Indian Contract Act, 187 2.
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Answer: Surety’s right to benefit of creditor's securities: According to section 141

of the Indian Contract Act, 1872, a swrety iz entitled 1o the benafit of every
security which the creditor hos against the principal debtor ot the time when the
contract of suretyship s entered inte, whether the surety knows of the existence of
such security or not; ond, if the creditor loses, or, without the consent of the surety,
poarts with such security, the surety is dischorged to the extent of the valve of the
sacurity.

In the instamt cose, C advonces to B, 200,000 rupees: an the guarantes of A, C
has ¥ alo taken a further security for 2,00,000 by mortgoge of B's furniture
without knowledge of A. C cancels the morigoge. B becomes insolvent, and C sues
A on his guorantee. A is discharged from liability to the amount of the value of
the furniture Le, 80,000 and will remain able for balamnce 1,20,000.
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Unit 8: Bailment And Pledge

Question 1 (Study Malerial)
State the essential elements of a contract of bailment.
Ans: Essentiol elements of a contract of bailment: Section 148 of the Indian
Contract Act, 1872 defines the term ‘Bailment. A "bailment’ is the delivery of goods
by one person 1o ancther for some purpose upon a contract that they shall, when
the purpose is accomplithed, be returned or otherwise disposed of according to
the directions of the person delivering them.
The essential elements af the contract of the bailment are:
(i} Delivery of goods-The essence of ballment s delivery of goods by one person
to anothier,
(i) Bailment is o contract-In ballment, the delivery of goods is upon o contract that
when the purpose is accomplished, the goods shall be returmed to the bailer.
{iil] Return of goods in specific-The goods are delivered for some purpose and it
is agreed that the specific goods shall be retumed,
{iv] Ownership of goods-in a baillment, it is only the possassion of goods which is
transferred, and the bailor continees to be the owner of the goods,
¥} Property must be movable-Bailment is anly for movaoble goods and never for
immovable goods or menay.

Question 2 [Study Malerial)
Give differances between Bailment and Pledge.
Ans: Distinetion between bailment and pledge: The following are the distinction
bervesn ballment and pledge.
(a) As to purpose: Fledge is o variety of bailment, Under pledge goods are
bailed as o security for a loon or o performonce of o promise. In regular ballmeant
the goods are bailed for other purpose than the two referred above. bailee takes
them for repairs, safe custody ete.
(b} As to right of sale: The pledgee enjoys the right to sell enly on defoult by the
pledgor to repay the debt or perform his promise, that too only after giving due
natice, In bailment the bailes, E:Elw_:rﬁll}.r, cannot sell the g-:-:ld i He can either ratain
or sue for non-payment of dues.
{c] As to right of using goods: Pledges has no right to use goods. A bailee can,
if the terms so provide, use the goods.
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{d) Consideration: In plr:l:lgl_: there 5 olways o consideration whereos in a
bailment there may or may not be consideration,

{e) Discharge of contraclh: Fledge is dischorged on the poyment of debt or
performance of promise whereas bailment is dischorged o3 the purpose s
accomplished or after specified time.

Question 3 (Study Material)
Examine whether the following conslitute a confract of "Bailment’ under the
provisions of the Indian Contract Act, 1872:
{i}) ¥ parks his car at a parking lot, locks it, and keeps the keys with himself.
[ii)} Seizure of goods by customs authorifies.
Ans: As per Section 148 of the A, ballment is the delivery of goods by one
person to another for some purpose, upon o contract, that the goods shall, when
the purpose s cccomplithed, be returned or otherwiie disposed of according to
the directions of the person delivering them,
For a bailment to exist the bailer must give postession of the bailed property and
the bailee must accept it. There must be a transfer in ownership of the goods.
(1] Mo, Mere custedy of goods does not mean possession. In the given case, since
the keys of the car are with V¥, Section 148, of the Indian Contract Act, 1872 shall
not applicable,
{ii) Yes, the possession of the goods is tronsferred to the custom authorities.
Therefare, bailment exists and section 148 i3 applicable.

Question 4 (Study Material)
A hire a carriage from B and agrees to pay 500 as hire charges. The carriage
iz unsafe, though B is unaware of it, A is injured and claims compensalion far
injuries suffered by him. B refuses to poy. Discuss the liability of B.
Ans: Problem asked in the guestion & bosed on the provisions of the Indlan
Contract Act, 1872 as contained in Section 150. The section provides that if the
goods are bailed for hire, the bailor is responsible for such domage, whether he
was of was not oware of the existence of such foults in the goods baoiled.
Accordingly, applying the above provisions in the given coe, B iz responsible to
compensate A for the injuries sustained even if he was not oware of the defect in

the carriage.

GQuestion 5 (Study Material)

A bail his jewellery with B on the condition to safeguard it in @ bank's safe
locker. Howewver, B kept it in safe locker al his residence, where he usually

keeps his own jewellery. After o month all jewellery was lost in a religious
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riot. A filed a suit against B for recovery. Referring to provisions of the Indian
Contract Act, 1872, stale whether & will succeed.

Ans: According to section 152 of the Indion Contract Act, 187 2, the bailes, in the
abzence of any specal controct, = not responsible for the loss, destruction er
deterioration of the thing bailed, if he hos token reasonable care os required
under section 151.

Here, A and B agreed fo keep the jewellery atf the Bank's safe locker ond not at
the latter’s residence [ie. B's residence). Thus, B is liable to compensate A for his

negligence to keep jewellery at his (B%S) residence.

Question & (Study Malerial)
R gives his umbrella te M during raining season o be used for bwo days during
Examinations. M keeps the umbrella for o week. While going to R's house to
refurn the umbrella, M accidently slips and the umbrella is badly damaged.
Who bear the loss and why?
Angs M shall have to bedar the lods since he failed to return the embrella within the
stipulated time and Section 141 cearly says that where a boilee fails to retumn
the goods within the agreed time, he shall be responsible to the bailor for any
|-!;|'5'5| destruction or deterioration of the -':.||;|-:|-';.|5 from that time n-;-r'.-.'ilh‘jh_'lnl;.h'ng thie
exercise of reasonable core on his part.

Question ¥ [Study Malerial)
Amar boiled 50 kg of high-quality sugar to Srijith, who owned a kirana shep,
promising te give 200 af the time of taking back the bailed goods. Srijith's
employes, unaware of this, mixed tha 50 kg of sugar balanging to Amar with
the sugar in the shop and packaged it for sale when 5Srijith was away. This
came fo light only when Amar came asking for the sugar he had bailed with
Srijith, as the price of the specific quality of sugar had trebled. What is the
remedy available to Amar?
An: Jh'l.l:i:ﬁrding to section 157 of the Contract Act, 1 B7 2, if the bailee, without the
consent of the bailor, mixes the goods of the bailor with his own goods, in such o
manner that it i impossible to separate the good: bailed from the other goods
and deliver them back, the bailor is enfitled fo be compensated by the bailee for
the loss of the goods,
In the given quaestion, Srijith's employee mized high quality sugar bailed by Amar
and then packaged it for sale. The sugars when mixed cannot be separated, As
Srijith’s employee hos mixed the two kinds of sugar, he (Srijith] must compensate
Amar for the loss of his sugar.

-
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Question B (Study Material]
Mrs. A delivered her old silver jewellery to Mr. ¥ a Goldsmith, for the purpose
of making new a silver bowl out of if. Every evening she vsed to receive the
unfinished good [silver bowl) to put it inte box kept at Mr. Y's Shop. She kepi
the key of that box with herself. One night, the silver bowl was stolen from
that box. Was there o coniract of bailment? Whether the possession of the
goods (actual or constructive) delivered, constitute contract of bailment or not?
Ans: Section 148 of Indian Controct Act 1872 defines "Boillment’ az the delivery
of goods by one person to another for some purpose, vpon o contract that they
shall, when the purpose is accomplished, be returned or otherwise disposed of
according to the direction of the person delivering them.

According to Section 149 of the Indian Confract Act, 1872, the delivery to the
bailes may be made by doing anything which has the effect of putting the goods
in the possession of the intended bailee or of any person authorised 1o hold them
on his behalf. Thus, delivery is necessary to constitute bailment.

Thas, tha mere keaping of the box at ¥'s shop, when A herself took oway the key
connot amount to delivery asz per the meoning of delivery given in the provision
in section 149, Therefore, in this case there is no controct of bailment as Mrs, A
did not deliver the complete possession of the good by keeping the keys with
herself,

Question 7 (3tudy Material)
Srushii ocquired valuable diamond ot a very low price by a voidable contract
under the provisions of the Indian Contract Act, 1872, The voidable contract
was nol rescinded. Srushti pledged the diamond with Mr. VK. Iz this a valid
pledge under the Indian Controct Act, 18727
Ansi Pledge by person in possession under voidable contract [Section 178A of
the Indian Confract Act, 187 2] When the pawnor has obtained possession of the
goods pledged by him under a contract veidable under section 19 or section 194,
but the contract has not been rescinded ot the time of the pledge, the pawnee
acguires a good fitle to the goods, provided he acts in good faith and withouwt

notice of the pawnor's defect of title.

Therefore, the pledge of diomond by Srushti with Mr. VK s valid.

T
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Unit 9: Agency

Question 1 (Study Malerial)
A appoint: M, a minor, as his agent to sell his watch for cash al a price not
less than 700. M sells it fo D for 350, Is the sole valid? Explain the legal
position of M and D, referring to the provisions of the Indian Contract Act,
1871,
Ans: According to the provisions of Section 184 of the Indion Contract Act, 1872,
as between the principal ond a third person, any person, even o minor moy
become an agent. But no perion who is not of the age of majority and of sound
mingd can become an agent, so as to be responsible te his principal. Thes, if o
person who is not competent fo contract is appoeinted as an agent, the principal is
liable to the third party for the acts of the agent. Thus, in the given case, D gets
o good title to the watch, M is not liable to A for his negligence in the performance
of his duties.

Question 2 (Study Material)

State with reason whether the following statement is correct or incorreck:
Ratification of agency is valid even if knowledge of the principal is materially
defective.

Ans: Incomreck: Section 198 of the Indion Contract Act, 1872 provides that for o
valid rafification, the person who rofifies the olready performed oct must be
without defect and have cleor knowledge of the facts of the case. If the principal’s
knowledge s materially defective, the ratification i3 not valid and hence no
iy BNy,

Question 3 (Study Malerial)
Rahul; a transporter was entrusted with the duty of fransporting fomatoes from
a rural farm to a city by Aswin, Due fo heavy rains, Rahul was siranded for
mere than bweo days. Rahul sold the tomatoes below the market rate in the
nearby market where he was stranded fearing that the tomatoes may perish.
Can Aswin recover the loss From
Rahul on the ground that Rahul had acted beyond his authority?
Ans: Agent's authority in an emergency (Section 189 of the Indian Contract
Act, 1872): An agent has autharity, in an emergency, te do all such acts for the
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purpose of profecting his principal from lost as would be done by a perion of
ordinary prudence, in his own cose, under similar circumstances,

In the instant case, Rahul, the agent, was handling perishable goods like ‘tomatoes
and can decide the time, date and ploce of sale, not necessarily as per instructicns
of the Aswin, the principal, with the intention of profecting Aswin from losses.
Here, Rohul octs in an emergency os @ man of ordinary prudence, so Aswin will
not succeed against him for recovering the loss.

Question 4 (Study Material)
Mr. Ahuja of Delhi engoged Mr. Singh as his agent to buy a house in West
Extension area. Mr. 5ingh bought a house for 20 lakhs in the name of a
nominee and then purchased it himself for 24 lakhs. He then sold the same
house fo Mr. Ahuja fFor 26 lokhs. Mr. Ahuja loter comes to know the mischief
of Mr. Singh and fries o recover the excess amount paid to Mr. Singh. Is he
entitled to recover any amount from Mr. Singh? If so0, how much? Explain.
Angt The problem in this cose, & based an the provisiond of the Indion Contract
Act, 1872 os contained in Section 215 read with Section 214, The two sections
provide that where an agent withowt the knewledge of the primcipal, deals in the
business of agency on his own account, the pringipal may:
i1] repudiate the transoction, if the case shows, either that the ogent hos
dishonestly concealed any material fact from him, or that the dealings of the agent
have been disaodvantageous to him,
(2] cloim from the ogent ony benefit, which may hove resulted to him from the
transaction
Therefore, based on the cbove provisions, Mr. Ahuja is entitled to recover & lokhs
from Mr, Singh being the amount of profit earned by Mr. Singh out of the
transaction,

Question & (Study Malerial)
Coamment on the statement 'Frincipul is not always bound by the acts of a sub-

agent’.
Ans: The statement is cormect. Normally, o sub-ogent i3 not appointed, since it is

a delegation of power by an agent given to him by his principal. The governing
principle is, o delegote connot dt:'r_'.ﬂl:l'lt:l- (Latin version of this principle is,
"delegates non potest delegaore”). However, there ore certain circumstaonces
where an agent con appoint sub-agent.

In caze of proper appointment of a wh-agent, by virtwe of Section 192 of the
Indion Contract Act, 1872 the principal is bound by and is held responsible for
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the actt of tha $I..||::I-¢I5|l}l'll- Their relationship is treated to be as if the su hnl:_:lg ent it
appointed by the principal himself,

However, If a sub-agent is not properly appointed, the principal shall not be
bound by the acts of the sub-agent. Under the circumstances the agent appointing
the sub- agent shall be bound by these octs and he (the agent) shall be bound to
the principal for the octs of the swb-agent.

ABC Ltd. sells its products through some agents and it is not the custom in their
business to sall the products on credit. Mr. Pintu, one of the agents sold goods
of ABC Lid. te M/s. Parul Pvi. Ltd. (on credil) which was inselvent at the lime
of such sale. ABC Lid. sued Mr. Pintu for compensalion towards the loss
coused due to sale of products to M[s. Parul Pwi. Lid. Will ABC Lid. succeed in
its claim®

Ans: Te conduct the business of agency according lo the principal’s directions
(Saction 211 of the Indian Contract Act, 1872): An agent is bouwnd 1o conduct the
buziness af his principal according to the direction given by the principal, or, in
the absence of ony such directions, according to the custom which prevails in doing
business of the some kind ot the ploce where the agent conducts such business,
‘When the agent acts otherwise, if any loss be sustained, he must moke it good 1o
his principal, and, if any profit accrues, he must account for it

in the present case, Mr. Pintu, one of the agents, sold goods of ABC Ltd. fo M/s
Parul Pvi, Ltd, {on credit) which was insalvent at the time of such sale. Also, it 1s not
the custom in ABC Ltd. to sell the products on credit.

Hence, Mr, Pinty must moke good the loss to ABC Lid,

Questian F (Study Material)
R is the wife of P. She purchased sarees on credit fram MNalli. Nalli demanded
the amount from P. P refused. Malli filed a suit against P for the said amount.
Decide in the light of provisions of the Indian Contract Act, 1872, whether Nalli
would suceeed.
Ans: The pesition of busbhand and wife is special and significont cose of implied
authority, According to the Indion Contract Act 187 2, where the husband ond wife
are living together in o domestic establishment of their own, the wife shall hove
an implied autherity to pledge the credit of her husband for necessaries. However,
the implied outhority con be challenged by the husband only in the following

circumsiances.,
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(1] The msband hos expressly forbidden the wife from l'l-:l'rl‘,'!-'.h'il'll._] MONEY or
buying goods on credir.

(2] The articles purchased did not constitute necessifies.

(3] Husband had given sufficient funds to the wite for purchosing the articles she
needed to the knowledge of the seller.

(4] The creditor hod been expressly told not 1o give credit to the wife.

Further, where the wife lives opart from husbond without any of her foult, she shall
have an implied authority to bind the husband for necessaries, if he does not
provide for her maintenance.,

Since, none of the above criteria is being fulfilled; Malli would be successful in
racovering its maney,

Quaestion B [Study Material)
Bhupendra borrowed a sum of 3 lacs from Alul. Bhupendra appointed Atul as
his agent to sell his land and authorized him to appropriate the amount of
loan out of the sale proceeds. Afterward, Bhupendra revoked the agency.
Decide under the provisions of the Indion Contract Act, 1872 whether the
revocalion of the said agency by Bhupendra is lawful.
Ans: According to Section 202 of the Indian Contract Act, 1872 on agency
becomes irrevocable where the agent has himielf on interest in the property which

forms the subject-matter of the agency, and such on agency cannct, in the absence

of an express provision in the contract, be termingted o the prejudice of such
intarast,

In the instant case, the rule of agency coupled with interest applies and does not
come te on end even on death, insanity or the inselvency of the principal.

Thus, when Bhupendra appointed Atul a3 his agent to sell his lond and authorized
him to oppropriote the amount of loan ocut of the sole proceeds, interest wos
created in favar of Atul and the said agency 3 not revecable. The revocalion of
agency by Bhupendra is net lawiul.

—
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Unit 1: Formation Of The Contract Of Sale

Gueition 1 {51ud':r Fi'u:lli.rr-lul:l

A ogrees to buy a new TV from a shop keeper for ¥30,000 payable partly in

cash of 20,000 and partly in exchange of old TV set. Is it a valid Contract of
Sale of Goods? Give reasons for your answer,

Ans: Provision: It is necessary under the Sales of Goods Act, 1930 that the goods
should be exchonged for money. If the goods are exchonged for goods, it will
not be called a sale, It will be considered o barter. However, a contract for
transfer of movable property for a definite price payable partly in goods ond
partly in cash is held to be o contract of Sale of Goods.

Fact of the case: In the given case, the new TV sef is agreed to be sold for
T30.000 and the price i payable parily in exchange of old TV et and partly n
cash of £20,000.

Conelusion: In this case, it is o valid contract of sale under the Sales of Goods
Act, 1930,

Question 2 (Study Malerial)

A agrees to sell to B 100 bags of sugar arriving en a ship from Avstralia to
India within next twe months. Unknown to the parties, the ship has already
sunk. Does B have any right ogainst A under the 5ale of Goods Act, 19307
Ans: In this case, B, the buyer hos no right against A the seller. Section 8 of the
Sales of Goods Act, 1930 provides that where there 5 an agreement to sell
specific goods and the goods without any fault of either party perish, domoged
or lost, the agreement is thereby avoided. This provision is bosed on the ground
of supervening impossibility of performonce which mokes o contract void.
50, all the foellewing conditions required to treal it as a veoid contract are
fulfilled in the above case:

(i} There i an agreement to sell betveen A and B

(i} Ir is related 1o specific goods

(iif) The goods are lost becawse of the sinking of ship before the property or

risk passes to the buyer.

[iv) The loss of goods is not due 1o the foult of either party.

Quastion 3 (3tudy Material, Rtp Mev 2021)

X contracted te sell his car o Y. They did not discuss the price of the car at all. %

X later refused to sell his cor te ¥ on the ground that the agreement was void

-
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being uncerfain about price. Can Y demand the cor under the 5ale of Goods
Het, 19307

Ans: Poyment of the price by the buyer is an impertant ingredient of o contract
of sale. If the parties totally ignore the question of price while making the contract,
it would not become an uncertain and invalid agreement. It will rather be o valid
contract and the buyer sholl pay a reasonoble price.

In the give case, X and ¥ have entered into a contract for sale of car but they did
not fix the price of the cor. X refused to sell the car to Y on this ground, Y can
legally demand the car from X and X can recover a reasonoble price of the car
from Y.

Question 4 (Study Material, Mip Nov 2020, Rip May 2022, Mipl June 2023)
Classify the following transachions according to the types of goods they are:
i} A wholesaler of cotton has 100 bales in his godown. He agrees to sell 50
bales and these bales were selected and set aside.

(ii} A agrees to sell to B one packet of sugar out of the lot of one hundred
packets lying in his shop.

{iii} T agrees to sell te 5 all the apples which will be preduced in his garden
this year,

Ans: (i) A wholesaler of coftton has 100 bales in his godown, 5o, the goods are
existing goods. He ogrees to sell 50 bales and these bales were selected and set
aside. On selection, the goods become ascertained. In this case, the contract is for
the sole of ascertained goods, as the cotton bales to be sold ore identified ond
agreaed after the fermation of the contract,

(it} If A ogrees to sall to B one pocket of sugor out of the lot of one hundred
packets lying in his shop, it is a sale of existing but unoscertained goods because
it is not known which pocket is to be delivered.

(iii) T ogrees ta wall ta 5 all the apples which will' be produced in hiz garden this
vear. It is contract of sale of future goods, amounting to 'an agreement to sell.’

Question 5 (Mtpl May 2021)
What is meant by delivery of goods under the S5ale of Goods Act, 19307 Stale
various modes of delivery.
Ans: Delivery of goods [section 2(2) of the 5ale of Goods Act, 1930]: Delivary
sELans 'u'n:-h_ml‘nri.l tranafer of F‘Jqfiﬁ{!-:.i.il:-l‘l From oue PErEOn ta anctheer. A o gt:nt_rrn!
rule, delivery of goods may be made by doing anything, which has the effect of
putting the goods in the possession of the buyer, or any parson avthorized 1o hold
them an his behalf.

Modes of delivery: Following are the modes of delivery for transfer of possession: 9%
-

[i} Actual delivery: When the goods are physically delivered to the buyer.
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(i) Constructive delivery: “When it is offected without any change in the custody

or aclual possession of the thing os in the cose of delivery by attornment

[acknowledgement]. Example: where o worehousamaon helding the goods of A

agrees io hald them on behalt of B, ot A's requess.

(i) Symbolic delivery: When there is a delivery of a thing in token of a transfer

of something else, l.e., delivery of goods in the course of transit moy be made by

handing over documents of title to goods, like bill of loding or roilwoy receipt or

delivery orders or the key of a warehowe containing the goods is handed over

te buyer.

1930.
Ans:

Baziz of
difference

Time of passing .

property

Posilion of the
proparty

Termination of
confract

Burden of Risk of
Insalvency of the
buyer

Transfer of title

Resale

Question & (Past Paper Mov 2021]
Distinguish between "Sale’ and "Hire Purchase' under the Sale of Goods Act,

goods s
the
immediately ot the time of the

Pmpurlmn

tronsferred 1o buyer

contract
The position of the buyer is that
of the ocwnar of the goods

The buyer connat terminate the

contract and s bound to pay the
price of the goods

The seller takes the risk of any
lags r:.*sul'ling from the insalvency
of the buyer

The buyer can pass a good title
te a bono fide purchoser from
him

This I:-IJTE"T if 2ale can r!,'r!.r;:" the

goods

The p

Hire-Purchase

Property in goods passes to the hirer
upan payment of the last instalment.

fon of the hirer is that of a
bailee till he pays the lost instalment.

.Tht: .|'|i rEr m I;I':.'J. .r .l'lt," -j.-un likes, 'rr:n.'n.i.n.nlf:
thie contract by returning the goods to
ity awner without any liability to pay
tive remaining instalments.

The owner takes no such rizl-:, far if the
hirer fails to pay an instalment, the
owner has right to take back the
goods

The hirer connot pass any fitle even te
a bona fide purchaser

The hire purchaier cannat resall unless
he has paid all the instalments.

Quezhon 7 I:Pu_'|.+ Fn.pr_!r J"."In',r '.!Ifliif} g\




What are the consequences of destruclion of specified goods, before making
of contract and after the agreement to sell under the S5ale of Goods Act, 1930,
Ans: (i) Goods perishing before making of Confract (Section 7 of the Sale of
Goods Act, 1930): In accordance with the provisions of the Sale of Goods Act,
1930 a3 contained in Section 7, a contract for the sale of specific goods is woid,

the seller, perished or become s0 domoged os no longer o answer to their
descriplicn in the confract, then the contract s vald ab initio.

{ii} Goods perishing before sale bul after agreement to sell (Section B of the
Sale of Goods Act, 1930): Where there is an agreement to sell specific goods,
and subsequently the goods without any foult on the part of the seller or buyer
perish or become so damaged as no longer to answer fo their description in the
ggreement before the risk passes to the buyar, the agreement is thereby ovoided

or becomes vold,

Quaeshon 8 [(Rip Mov 2021, Past Faper May 20232, Mip2 Dec 2022)
Sonal went to a Jewellery shop and asked the sales girl to show her diamond
bangles with Ruby stones. The Jeweller tald her that we have a lot of designs
of diamond bangles but with red stones if she chooses for herself any special
design of diamond bangle with red stones, they will replace red stones with
Ruby stones. But For the Ruby stones they will charge some extra cost. Sonal
selected a beautiful set of designer bangles and paid for them. She also paid
the extra cost of Ruby stones. The Jeweller requested her to come back a week
later for delivery of those bangles. When she came after o week to take
delivery of bangles, she noticed that due to Ruby stones, the design of bangles
haos been completely disturbed. Now, she wants to terminate the confract and
thus, asked the manager to give her money bock, but he denied for the same.
Answer the foellewing questions as per the Sale of Goods Act, 1930,
(i) State with reasons whether Sonal can recover the amount from the Jeweller,
{ii} What would be your answer if Jawaeller says that he can change the design,
but he will charge extra cost for the same?
Ans: As per Section 4(3) of the Sale of Geods Act, 1930, whare under a confract
of sale, the property in the goods is transferred from the seller to the buyer, the
cantract is called a sale, but where the transfer of the property In the goods is fo
take place of a future time or subject to some condition thereafter 1o be fulfilled,
the contract is called an agreement to sell and a3 per Section 4(4); an agreemant
to sell becomes o sale when the time 358% O conditions are fulfilled subject
te which the property in the goods is to be ransferred.
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(i} On the basiz of abave provisions and foct {li'n:n in the guestion, it can be said
that there is an agreement to sell between Sonal and Jeweller and not a sale.
Even though the poyment wos mode by Sonol, the property in goods can be
transferred anly after the fulfilment of conditions fixed between the buyer and
the seller. As due to Ruby Stones, the original design is disturbed, bangles are not
in origingl position. Hence, Sonal has right to aveid the agreament to sell and can
racovar the price paid,

(i) I¥ Jeweller offers to bring the bangles in original position by repairing, he
connot charge extra cost from Sonal. Even though he has to bear some expenses
for repair; he cannot charge it from Sonal.

Question 9 (Rip June 2023)
Explain the difference bebween Sale and Agreement to sell under the Sale of
Goods Act, 1930
Ans: The differences between the sale and agreement to sell is as fFollows:
Basis of Sale

difference

Agreement to sall |

Transfer of | The property in the goods passes to | Property in the goods passes to the |

property buyer on future date or on fulfilment

af some condition.

the buyer immediately.

Mature of | It iz an executed contract. Le,, contract It i3 an executory contract. ie. |

confrach

" Remedies
for braach

Liability of
partias
Burden of
risk
Mature of
rights
Right of
resale

|
| The seller can sue the buyer for the

for which consideration has been

paid.

price of the goods becouse of the

passing of the property tharein to the

| buyer.

| A subsequent loss or destruction of the

| goods is the liability of the buyar.
Risk of loss is that of buyer since risk

| follows ownership.

| Creates Jus in rem

|
The seller cannot resall the goods.

contract for which consideration is to
be pold at o fulure date,

Tl'lr-—ﬂ[:nr:r::d party can sue for |
domages only and not for the price,
unless the price was payoble ot o
stated dobe.

| |
Such toss or destruction is the liability |
af the saller

Risk of loss i3 that of seller. |
Creates lus In personam

The seller may sell the goods zu'r'u:el
awnership is with the seller.

Question 10 (Mip2 Dec 2021, Rip June 2023)

=




Avyukt purchased 100 Kgs of wheat from Bhaskar at Rs. 30 per kg. Bhaskar
says that wheal is in his warehouse in the custedy of Kishore, the warehouse
keepar. Kishore confirmed Avyukt that he can take the delivery of wheat from
him and till then he is holding wheat on Avyuki's behalf. Before Avyuki picks
the goods from warehouse, the whole wheat in the warehouse has flowed in
flood. Now Avyuki wanis his price on the confenfion thal no delivery has been
done by seller. Whether Avyukt is right with his views under the Sale of Goods
et 1930,

Ans: As per the provisions of the Sale of Goods Act, 1930 there are three modes
of delivery, i) Actual delivery, i) Constructive delivery and iii} Symbolic delivery.
When delivery is affected without any change in the custody or actual possassion
of the things, it is called constructive delivery or delivery by acknowledgement.
Constructive delivery takes ploce when o person in possession of goods belonging
to seller acknowledges o the buyer that he is holding the goods on buyer's behalf.
In the instant case, Kishore acknowledges Avyukt that he is holding wheat on
;'i_-.--;,-uhl‘: bBahalf, Bafaors F-i-th:iu[; the wheat froam warahouss l.'rlf By .,-hr, wiale
wheat was flowed in flaod,

Question 11 (Rip Nov 2020)
Daseribe the consequences of “destruction of goods™ under the Sale of Goods
Act, 1930, where the goods have been destroyed after the agreement to sell
but before the sale is affected.
Ans: Destruction of Goods-Consequences: In occordance with the provisicns of
the Sale of Goods Act, 1930 as contained In Section 7, a contract for the sale of
5.Fn:l;]fi-: -:,]u-uds i waid iF ot the time when theé contract wak mn-:h:j tha goo A withigut
the knowledge of the seller, perished or become 30 domaged os no longer to
answear to their description in the controct, then the contract is void ob initio. This
section i3 bosed on the rvle that where both the parties te o contract are under o
mistoke as to o mater of foct essential o a contract, the confroct is void,
In a similar way Section 8 provides thot an agreement to sell specific goods
becomes void if subsequently the goods, without any fault on the part of the seller
or buyer, perish or become o domaged ai no longer to amswer to their
description in agreement before the risk passes to the buyer. This rule is alse
based en the ground of impossibility of performance as stated above.

It may, hl:-'.-.'q'-.'f:rr be noted that section 7 and B npplf anly to '.F!-I:H:i”n: Enl;-l::lt and

not to unascertaingd goods. If the agreement s fo tell o certain quantity of
unascertained goods, the perishing of even the whole quantity of such goods in
the possession of the seller will not relieve him of his ebligation to deliver the
goods,
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Unit 2: Conditions & Warranties

Queition 1 :...rlud':r Matenal, M.I'F- Hm',' H020, RPF ﬁ'ln"r 'IUEE:I
M/s Woodworth & Associates, a firm dealing with the wholesale and retail
buying and selling of variouws kinds of wooden logs, customized as per the
requirement of the custemers. They dealt with Rose weod, Mange wood, Teak
wood, Burma wood elc,
Mr. Das, a customer came fo the shop and asked for wooden logs measuring
4 inches brood and B feet lang a: required by the carpenter.
Mr. Das spacifically menfioned that he required the wood which would be bast
suited for the purpase of making wooden doors and window frames. The Shop
owner agreed and arranged the wooden pieces cut into as per the buyers'
requirgments,
The carpenter visited Mr. Das's house next day, and he found that the seller
has supplied Mango Tree wood which would most unsuitable for the purpose.
The carpenter asked Mr. Dos fo return the wooden logs as it would nof meet
his reguirements.
The Shop owner refused to accept return of the wooden logs on the plea that
lags were cut to specific requirements of Mr. Das and hence could not be
resold.
(i) Explain the duty of the buyer as well as the seller according to the doctrine
of “Caveat Emptar"”,
{if} Whether Mr. Dos would be able to get the money back or the right kind of
wood as required serving his purpose?
Ans: (i) Duty of the buyer according to the doctrine of “Caveat Emplor™: In case
of sale of goods, the doctrine "Caveat Emptor’ means ‘let the buyer beware’.
When sellers display their goods in the open market, it is for the buyers to moke
a proper selection or choice of the goods. IF the goods turn out to be defective,
he cannot held the seller liable. The seller is in ne woy responsible for the bad
selection of the buyer. The seller is not bound to disclose the defects in the goods
which be_is_selling.

Duty of the seller according to the doctrine of “Caveat Emphor™: The following
exceptions to the Caveat Emptor are the duties of the seller:
1. Fitness as to guality ar we
. Goods purchosed under patent or brand name
. Goods sold by description
. Goods of Merchantable Quality
. Sole by somple
. Goods by somple os well os description

b = N P S LR X

. Trade usage
8. Seller actively conceals o defect or is guilty of fraud
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(i1} Az Mr. Das has specifically menfioned that he required the woed which would
be best swited for the purpase of making wooden doors and window frames but
the seller supplied Maonge tree wood which is most unsuitable for the purpose. Mr.
Das is entitled to get the money back or the right kind of wood as required serving
his purpose. It is the duty of the seller to supply such goods as are reasonably fit
for the purpose mentionéd by buyer, [Secion 186{1) of the Sale of Goods Act,
19300

Question 2 [Study Material)
Mrs. Geela went lo the local rice and wheat whelesale shop and asked for 100
kgs of Basmati rice. The Shopkeeper quoted the price of the same as ¥125 per
kg te which she agreed. Mrs. Geeta insisted that she would like to see the
sample of what will be provided to her by the shopkeeper before she agreed
wpon such purchase. The shopkeeper showed her o bowl of rice as sample.
The sample exactly corresponded to the entire lot.
The buyer examined the sample casually withoutl noficing the fact that even
though the sample was that of Basmali Rice but if contained a mix of long and
short grains. The cook on opening the bogs complained that the dish if
prepared with the riee weoauld nast laste the same as the qguality of riee was nal
as per requiremeant of the dish. Now Mrs. Geeta wants te file a suit of fraud
against the seller alleging him of selling mix of good and cheap quality rice.
Will she be successful?
Decide the fate of the cose and options open to the buyer for grievance
redressal as per the provisions of Sale of Goods Act, 19307 What would be
your answer in case Mrs. Geela specified her exact requirement as to length
of rice?
Ans: As per the provisions of Sub-Section [2) of Section 17 of the Sale of Goods
Act, 1930, in a contract of sale by sample, there is an implied condifion that:
{a] the bulk shall correspond with the somple in guality;
(b the buyer shall have o recsonable opportunity of comparing the bulk with the
samphe,
(1] In the instant case, in the light of the provisions of Sub-Clause (b) of Sub-Section
(2) of Section 17 of the Act, Mrs. Geeta will not be successful as she cosvally
exomined the sample of rice [which exactly corresponded 1o the entire lot) without
noticing the fact thot even though the somple was thot of Basmati Rice but it
contained a mix of long and short graing,
(i) In the instont cose, the buyer does not have any option available to her for
grievance redressal,
{iii] In case Mri. Geeta specified her exact requirement as to length of rice, then
there Is an implied condition that the gooeds shall correspond with the description.
If it i3 not o, the seller will be hald lable.

Guestion 3 -:5‘|u:|':|-' Hn:llt;rinl:l
X consults ¥, @ motor-car dealer for a car suitable for touring purposes fo
promote the sale of his product. ¥ suggests *Santre’ and X accordingly buys it
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from Y. The car turns out to be unfit Foar touring purposes. What remedy X is
having now under the Sale of Goods Act, 19307

Ans: Provision: Condilion and warranty [Section 12): A stipulaiion in a coniract
of sale with reference to goods which are the subject thereot may be a condition
or @ warranty. [Sub-section [1)] “A cendition is o stipulation essential to the main
purpose of the contract, the breach of which gives rise te a right fo freat the
contract as repudiated”. [Sub-section (2]]

Fact of the case: In the instant cose, the term that the ‘cor should be suitable for
fouring purposes is o condition of the controct. It is so vital that its non-fulfilment
defeals the very purpose for which X purchases the car.

Conclusion: X is therefore entitled to reject the car and have refund of the price.

Quastion 4 (Shudy Material, Rtp May 2021)
Mrs. & bought a hweed coal from P. When she vsed the coat, she got rashes
on her skin as her skin was abnormally sensifive. But she did not make this
fact known fo the seller i.e., P. Mrs. G filled a cose against the seller fo recover
damages. Can she recover damages under the Sale of Goods Act, 19307
Ans: Provision: According to Seclien 156(1) of Sales of Goods Act, 1930,
normally in o contract of sale there is no implied condition or warranty as fo
quaolity or fitness for any porticular purpose of goods supplied. The general rule
is that of “Coveat Empror” that is “let the buyer beware"”. But where the buyer
exprassly or impliedly makes known to the seller the particular purpese for which
the goods are required and also relies oo the seller’s dill ond judgement and that
this is the business of the seller to sell such goods in the ordinary course of his
businass, the buyer con moke the seller responsible.
Fact of the case: In the given cose, Mrs. G purchased the tweed coot without
informing the seller i.e., P about the sensitive nature of her skin,
Conclusion: Therefore, she connot make the seller responsible on the ground that
the tweed coat was not suitable for her skine Mrs. G connot treat it os a breach of
implied condition as to filness and quality and has no right to recover daomages
from the seller.

Question 5 (Study Material, Rip May 2022
Certain goods were sold by sample by A to B, who in turn sold the same goods
by sample to C and € by sample sold the goods to D. The goods were nol
according lo the sample. Therefore, D whe found the deviation of the goods
from the sample rejecled the goods and gave a notice to €. C sued B and B
sued A, Advise B and C under the Sale of Goods Act, 1930,
Ans: In the Instant cose, D who noticed the deviation of goods from the sample
con reject the goods and treat it oz a breach of implied condition a3 o somple
which provides that when the goods are sold by somple the goods must
correspond to the somple in quality and the buyer should be given recsonable
time and opportunity of comparing the bulk with the sample.
Whereas C con recover only domoges from B and B con recover domages from
A, For C and B, it will not be treated os a breach of implied condition as to sample

E lfl

W SWpta




as they hove accepted ond sold the goods according to Section 13(2) of the Sales
of Goods Aet, 1930,

Quastion & (Study Material)
A person purchased bread from a baker’s shop. The piece of bread contained
a stone im it which broke buyer's footh while eating. What are the rights
available to the buyer against the seller under the Sale of Goods Act, 19307
Ans: Provision: Thiz iz a case related to implied condition as to wholesomeness
which provides that the ealables and provizions must be wholesome that i they
must be fit for human consumption.
Fact of the case: In this case, the plece of bread centained a stone which broke
hu}'e}r".. taath while 1':-:1Hr'|-g| the ri:.-|:;|'r contidered unfit for comsumption.
Conclusion: Hence, the buyer can treat it as breach of implied condition as to
wholewomeness and can alio caim damages from the seller,

Queition 7 1:51ud'f.ﬂﬂuuli_.=rin|:|
Q asked P, the seller for washing machine which is suitable for washing
woollen clothes. Mr. P showed him a particular machine which Mr. @ liked
and paid for if. Later an, machine delivered and was found unfit for washing
woollen clothes. He immediately informed Mr. P about the delivery of wrong
machine. Mr. P refused to exchange the same, saying that the contract was
complete after the delivery of washing machine and payment of price. With
referance to the provisions of Sale of Goods Ach, 1930 discuss whather Mr. P
is right in refusing to exchange the washing machine?
Ans: According to Section 15 of the Saole of Goods Act, 1930, whenever the goods
are sold o per sample as wall as by deseription, the implied conditian iz that the
goods must correspond to both somple as well as description. Further under Sale
of Goods Bt 19230 when the |:||.|'I.-'{.=r makes known to the seller the particular
purpose for which the goods are required ond he relies on his judgment and skill
of the seller, it is the duty of the seller to supply such goods which are fit for that
purpose. Mr. G has infermed to Mr. P that he wonted the wazhing machine for
washing woaollen clothes. However, the machine which was delivered by Mr. P was
urifit for the purpose for which Mr. Q wanted the machine, Therefore, Mr. Q3 con
either repudiate the contract or claim the refund of the price poid by him.

Question B [Rip May 2020)
Discuss the various types of implied warranties as per the Sales of Goods Ack,
19307
Ans: Various types of implied warranties
1. Warranty as to undisturbad possession [Section 14(k) of the 5ales of Goods
Act, 1930]: An implied worranty that the buyer shall have and enjoy quiet
poszesion of the goods. That iz ta say, if the buyer having got podsesion of the
goods, is later on disturbed in his possession, he is entitled to sue the seller for the
breadch of the warranty.
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2. Warranty as to non-existence of encumbrances [Section 14{c]]: An implied
warranty that the goods shall be free from any charge or encumbrance in Favour
of any third party not declored or known to the buyer before or of the time the
contract is entered into,

3. Warranty as to quality or fitnessby usage of trade [Section 16(3)]: An implied
warranty as 1o quality or filness for o porticular purposs may be onnexed or
ottached by the vsage of trade.

4. Disclosure of dangerous nature of goods: Where the goods are dongerous in
nature and the buyer is ignorant of the danger, the seller must wam the buyer of
the probable danger. If there s a breoch of warranty, the saller may be lable in
damages.

Question 9 (Mip May 2020, Rip Nov 2020, Mip] May 2021, Rip May 2021,
Past Poper Jan 2021, Past Paper July 2021, Mtp2 June 2023)

Distinguish between a ‘Condition’ and a "Warranty® in a coniract of sale. When
shall o ‘breach of condition’ be treated as ‘breach of warranty” under the
provisions of the Sale of Goods Act, 19307 Explain.
Ans: Difference bebween Condition and Warranty
{i}A condition is o stipulation essential to the main purpose of the controct whereas
a warranty is o stipulation collateral to the moin purpose of the confroct,
(i) Breach of condition gives rise fo a right fo freat the controct as repudiated
whereas in case of breach of warranty, the aggrieved party con claim domage
canly.
{iiljBreach of condifion may be treated os breach of warranty whereos o breach
of warronty cannot be treated as breach of condifion,

According to Section 13 of the Sale of Goods Act, 1930 a breach of condition
a reated az br h af warmanty in Fallawin ircumiitan i
(il Where a contraoct of sale is subject to any condition o be fulfilled by the sellar,
the buyer may waive the condition,
{ii) ‘Where the buyer elects to treat the breach of condition a3 breach of a
wharraniy.

] Wheare the contract of sale s non-severable and the buyer has accepted the
whaole goods or any part thereof.
{iv] Where the fulfilment of any condition or warranty is excused by low by reason
of imposibility or otherwise,

Question 10 (Mip2 May 2021)
What are the implied conditions in a contract of *Sale by sample’ under the
Sale of Goods Act, 19307 Stale also the implied warranties operafives under
the said Act.
Ans: The following are implied conditions in o contract of sale by somple in
accordance with Section 17 of the Sole of Goods Act, 1930,
(a] that the bulk shall correspond with the sample in quality;
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(blthat the buyer shall have a reasonable 1;|;:|-|:u:-rr|.||'|ir'.-|I of -:n-mpl;:lrinﬂ the bBulk with
the sample,

[c)that the goods shall be free from any defect, rendering them vnmerchantable,
which would not be apparent on a recsonable examination of the sample [Section

17(2)].

Implied Warrants:

Warranty of quiet possession [Section 14(b)]: In o controct of sale, unless there
is o contrary infention, there is an implied warranty that the buyer shall hove and
enjoy quiet poisession of the goods. If the buyer is in any way distributed in the
enjoyment of the goods in consequence of the seller’s defective title to sell, he can
claim damaoges from the seller,

Warranty as to non-existence of encumbrances [Section 14(c)]: The buyer is
entitled to a further warranty that the goods are nat subject fo any charge or
encumbrance in faveur of a third party. If his pessession is in any way disturbed
by reason of the existence of any charge or encumbrances on the goods in favour
of any third party, he shall have a right to claim damages for breach of this
warranty.

Warranty as to quality or fitness by usage of trade [Section 1&{3)]: An implied
warranty as to quality or fitness for a porficular purpose may be cnnexed by the
vsage of frode.

Warranty to disclose dangerous nature of goods: Where a person sells goods,
knowing that the goods are inherently dongerous or they are likely to be
dangerous to the buyer and that the buyer is ignorant of the danger, he must
warm the buyer of the probable danger, otherwize he will be llable in damages,

Quaestion 11 (Rip May 2020)
Mr. Amit was shopping in a self-service Super market. He picked up o bottle
of cold drink from o shelf. While he was examining the bottle, it exploded in
his hand and injured him. He files a suil for damages against the owner of the
market on the ground of breach of condition. Decide under the 5ale of Goods
Act, 1930, whether Mr. Amit would succeed in his claim?
Ans: Essentials of Sale: The problem as given in the question is bosed on Section
186{2) of the Sale of Goods Act, 1930, which states that where goods are bought
by description from a seller who deals in goods of that description [whether he is
the manufacturer or preducer or not), there is an implied condition that the goods
shall be of merchantable quality. Though the term "merchantable quality' s not
defined in the Act, it means that in the present case, the bottle must be properly
sealed. In other words, if the goods are purchased for self-use, they should be
recsonably fit for the purpose for which it is baeing used.
In the instant cote, an an examination of the bottle of cold drink, it exploded and
injured the buyer. Applying the provision of Section 16(2], Mr. Amit would succeed
in cloim for domages from the owner of the shop.
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Question 12 (Past Paper Nov 2020, Mipl Dec 2021)
What iz the Doctrine of "Caveal Emptor"? What are the exceptions to the
Doctrine of “Caveat Emptor™?
Ans: Caveal Emplor
In case of sale of goods, the doctrine *Caveat Emptor’ means ‘let the buyer
beware’. YWhen sellers display their goods in the open market, it Is for the buyers
fo moke a proper selection or dhoice of the goods. If the goods turn out 1o be
defective, he connot hold the seller ioble. The seller is in no waoy responsible for
the bad selection of the buyer. The seller is not bound to disclose the defects in
the goods which he is selling.

Exceptions: Following are the exceptions 1o the docirine of Caveal Emplor:

1. Fitness as to quality or vse: Where the buyer makes known to the seller the
particular purpose for which the goods are required, 3o a3 to show that he relies
en the seller's skill or judgment and the goods are of o description which is in the
course of seller's business to supply, it is the duty of the seller to supply such goods
as are reasonably fit for that purpose [Section 18 (1) of the Sales of Goods Act,
1930

2. Goods purchased under patent or brand name: In case where the goods are
purchased under 13 patent name of brand name, there i3 o implied eondition that
the goods shall be fit for any particular purpose [Section 16(1)].

3. Goods sold by description: Where the goods are seld by description there is
an implied condition that the goods sholl correspond with the description [Section
15]. If it is nat 5o then seller is responsible.

4. Goods of Merchantable Quality: Where the good: are bought by description
fraom a seller whe deals in goods of that description there = an implied condition
that the goods shall be of merchantable quality. The rule of Coveat Emptor is not
ap p|i|.:|;:|:.|1|:-. But where the h:_.l':.'t:: hos examined the ﬂ-:un:.d's, thiz rule shall l;:pr_:-l:f' if
the defects were such which cught to have not been revealed by ordinary
examination [Section 186[2)].

5. 5ale by sample: Where the goods are bought by somple, this rule of Caveat
Emptor does not apply if the bulk does not correspond with the sample [Section
17].

6. Goods by sample as well as description: Where the goods are bought by
sample os wall aos description, the rule of Coveat Emptor is not applicable in case
the goods: do net correspond with both the sample and description or either of the
condition [Section 15].

7. Trade Usage: An implied worranty or condition as to quality or filness for a
particular purpose may be annexed by the uvsage of trade ond if the seller
deviates from that, this rule of Caveat Emptar is net applicable [Section 16(3]].
8. Seller actively conceals a defect or is guilly of Fraud: Where the seller sells
the goods by making some misrepresentation or frouvd and the buyer relies on it
or when the seller aoctively conceals some defect in the goods so that the same
could not be discovarad by the buyer an g reasonable examination, then the rule

CA Shantam Gupta

=




of Caveat Emptor will not apply. In such a case the buyer has a r'il,]l'ri' to avaid the
contract and claim damages.

Question 13 (Rtp May 2021, Past Paper Jan 2021, Past Paper July 2021,
Mipl Dec 2021)

Mr. T was a retail frader of fans of various kinds. Mr. M came to his shop and
asked for an exhaust fan for kitchen. Me. T showed him different brands and
Mr. M approved of o particular brand ond paid for it. Fan was delivered at Mr.
M's house; at the time of opening the packet, he found that it was a table fan.
He informed Mr. T aboul the delivery of the wrong fan. Mr. T refused o
exchange the same, saying that the confract was complete after the dalivery
of the fan and payment of price.
{i} Discuss whether Mr. T is right in refusing to exchange as per provisions of
Sale of Goods Act, 19307
{ii} What is the remedy available to Mr. M?
Ans: (i) According to Section 15 of the Sale of Goods Act, 1930, where the goods
are sald by somple as well as by description, the implied cendition Is that the
goods supplied sholl correspond to both with the somple and the description. bn
cose, the goods: do not correspond with the sample or with description or vies
versa or bath, the buyer con repuediate the contract.
Further, as per Seclion 16(1) of the Sales of Goods Act, 1930, when the buyer
makes known to the seller the particular purpose for which the goods are required
and he relies on the judgment or skill of the seller, it is the duty of the seller to
supply such goods os are reasonobly fit for that purpose.
In the given case, Mr. M had revealed Mr. T that he wanted the exhauvst fan for
the kitchen. Since the table fon delivered by Mr. T wos unfit for the purpose for
whiich M, M wonted the h-'“". Th:rra:ﬂjrr_?‘ T cannot refuse o t::::hungt: tha Fom,

l:ii:l Whsn e party dost ot fulfil ki -:J|:||i-g.‘_.|;|:|'lil:-n n:-:n-rdinﬂ ot ag reec ferms,
the other party may treaf the contract as repudiated or can insist for performance
as per the original contract. Accordingly, the remedy available fo Mr. M is that
he can either rescind the contract or claim refund of the price paid by him or he
vy reguire Mr. T to replace It with the fan he wanted,

Question 14 (Past Paper Dec 2021, Mipl May 2023)
“A breach of condition can be treated os a breach of warranty™. Explain this
statement as per relevant provisions of the 5ale of Goods Act, 1930,
Ans: Section 13 of the Sale of Goods Act, 1930 specifies cases where a breach
of condition be treated as o breach of warranty, As a result of which the buyer
lases his right te rescind the contract and can claim damages only.
In the following coses, a confract is not avoided even on account of a breach
of o condition:
(i} Where the buyer altogether waives the performonce of the condition. A paorty
may for his own benefit, waive a stipulation. It should be o voluntary waiver by
buyer.
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fif) Where the buyer elects 1o treal the breach of the conditions, as ane of a
warranty. That is to say, he may claim only damages instead of repudiating the
contract. Here, the buyer has not waived the condition but decided to treat it as
o warrgnty,

fiii}] Where the contract is nen-severable ond the buyer has accepted either the
whole goods or any part thereof, Acceptance meons acceptance as envisaged in
Section 72 of the Indion Contract Act, 1872,

{iv] Where the fulfilment of any condition or warranty is excused by low by reason
of impossibility or otherwise,

Question 15 (Past Paper Dec 2021)

TK ordered timber of 1 inch thickness for being made info drums. The seller
agreed to supply the required timber of 1 inch. Howewver, the timber supplied
by the seller varies in thickness from 1 inch to 1.4 inches. The timber is
commercially fit for the purpose for which it was ordered. TK rejects the timber.
Explain with relewvant provisions of the Sale of Goods Ach, 1930 whether TK
can reject the imber.
Ans: Condition as o quality or fitness [Section 16(1) of the Sale of Goods Acth,
1930]: The condition as to the reasonable fitness of goods for a particular purpose
may be implied if the buyer had made known to the seller the purpose of his
purchose and relied upon the skill and judgment of the seller to select the best
goods and the seller has ordinarily been dealing in those goods.
There is implied condition on the part of the seller thot the goods supplied shall
be reasonobly fit for the purpose for which the buyer wants them, provided the
following conditions are fulfilled:

[a) The buyer should have mode known to the seller the particulor purpose for

which goods are required.

[h} Thie |;||.|:|-'r_.=r should r|:|'l.r an the skill and iud-a;;mq:-nl af the seller,

[c} The goods must be of a description dealt in by the seller, whether he be o

manufaciurer ar nol.
In the instant case, as the fimber wpplied by the seller is commercially fit far the
purposes for which it was ordered, it means the implied condition on the part of
the seller iz fulfilled.
Hence, TK cannol reject the timber.

Alternatively, the above answer can also be provided as under:

According to Section 15 of the Sale of Goods Act, 1930 whare there is a confract

for the sale of goods by description, there is an implied condition that the goods

shall correspond with the description. The buyer is not bound fo accept and pay

for the goods which are not in cccordance with the description of goods.

Thus, it hos 1o be determined whethar the buyer has undertoken to purchase the
goods by their description, e, whether the description was essential for
identifying the goods where the buyer hod agreed ta perchaze. IF that is required

and the goods tendered deo not correspond with the description, it would be ~
breach of condition entitling the buyer to reject the goods. -
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In the instant case, a3 the timber supplied by seller varies in thickness fream 1 inch
ta 1.4 inches, it does not correspond with the deweription ardered by TK Le., af 1
inch, TK may reject the timber.

Quashion 16 (Rip Mow 2021]
Prashant reaches a sweet shop and ask for 1 Kg of ‘Burfi’ if the sweels are
fresh. Seller replies’” “Sir, my all sweets are fresh and of good quality.”
Prashant agrees to buy on the condition that first he tastes one piece of 'Burfi’
to check the quality. Seller gives him one piece to faste. Prashant, on finding
the quality is good, ask the seller to pack. On reaching the houvse, Prashani
finds that ‘Burfi’ is stale not fresh while the piece tasted was fresh. Now,
Prashant wants to avaid the contract and return the ‘Burfi® to seller.
(a) State with reason whether Prashant can aveid the contract under the Sale
of Goods Act, 19307
{b) Will your answer be different if Prashant dees not taste the sweel?
Ans: By virtue of provitions of S5ection 17 of the Sale of Goods Act, 1930, in the
case of o contract for sale by sample there is an implied condition that the bulk
shall correspond with the sample in quality and the buyer shall have a reasonable
cpporfunity of comparing the bulk with the sample. According fo Seclion 15,
where there i a contract for the sale of goods by description, there is an implied
condition that the goods shall correspond with the description. If the goods do not
correspond with implled condition, the buyer con aveld the coniract and reject the
goods purchased.
(a) In the instant case, the sale of sweet is sale by somple and the quality of bulk
does not correspond with quality of saomple. Hence, Prashant can return the sweet
and avaid the contract,
(b] In the other case, the sale of sweet is the case of sale by description ond the
quality of goods does not correspond with description mode by seller. Hence,
answer will be same. Prashant can return the sweet and avoid the contract,

Quaestion 17 (Rip Nov 2022
(i} € bovght a bun from a baker's shop. The piece of bun contained a stone in
it which broke C's footh while eating. What are the rights available to the buyer
against the seller under the Sale of Goods Act, 19307
{ii} A contract with B to buy 50 chairs of a certain quality. B delivers 25 chairs
of the type agreed uvponm and 25 chairs of some other type. Under the
circumstances, what are the rights of A against B under the Sale of Goods Act,
19307
Ans: (i) Condition as fo wholesomeness: In the case of ectables and provisions,
in addifien to the implied condition as fo merchantability, there is anather implied
condition that the goods shall be wholesome.
Henee, C could recover damages in light of the violation of soid condition a
regards to the consumption of goods i.e., the bun from the baker which is not of
marchaniable quality,
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(i} Delivery of different description: As per Section 37(3) of the Sale of Goods
Act, 1930 where the seller delivers to the buyer the goods, he contracted to sell
mixed with goods of o different description not included in the contract, the buyer
may accept the goods which are in accordance with the contract and reject the
rest or may reject the whale.

Hence, A may accept 23 chairs of the type agreed upon and may reject the other
25 chairs of some other type not agreed upon or may reject all 50 chairs.

Question 18 (Rip Newv 2023)
Ankit needs a black pen for his exams. He went o a nearby stationery shop
and told the seller for a black pen. Seller gives him a pen saying that it is a
black pen but it was clearly menfioned on the packet of pen that “Blue Ink
Pen". Ankit ignores that and takes the pen. After reaching his house, Ankit
finds that the pen is actvally a blue pen. Now Ankil wanis te return the pen
with the words that the seller has viclated the implied conditions of sale by
description. Whether Ankit con do what he wants as per the 5ale of Goods Act,
1930,
Ans: Provision: According to Section 16(2) of the Sale of Goods Act, 1930,
whare the goods are bought by description from a seller who deals in goods of
that deseription there it an implied condition that the goods shall be correspand
with that quality. But where the buyer could find the defect of the goods by
l:,:-rdingr',' e xaminaiion, this rule shall not l;lp-p|r, The rule of Covear Emplqr 15 ot
applicable.
Fact of the case: In the instant case, Ankit orders a black pen fo o stationery shop.
seller gives him a pen saying that it is a black pen. But on the pack of pen, it was
clearly mentioned that it is Blue Ink Pen. Ankit ignores the instruction mantion on
the pock and bought it. On reaching at his house, he finds that actually the pen is
blue ink pean. Mow he wants te return the pen.
Conclusion: On the baosis of above provisions and focts, it s clear that
undoubtedly is case of sale by description but Ankit can find the defect using his
ordinary diligence as instrections of blue ink pen was clearly menfioned on the
pack of pen. Hence, the rule of Caveat Empter will be applicable here and Ankit
connat return the P

Question 19 (Mip] June 2023)
Mr. Dheera) was running a shop selling gead quality washing machines.
Mr. Vishal came to his shop and asked for a washing machine which is
suitable For washing woollen clothes. Mr. Dheeraj showed him a particular
machine which Mr. Vishal liked and paid for it. Later on, when the machine
was delivered at Mr. Vishal's house, it was found that it was the wrong
machine and alse unfit for washing weoallen clathes. He immediately informed
Mr. Dheeraj about the delivery of the wrong machine. Mr. Dheeraj refused o
exchange the same, saying that the contract was complete after the delivery
of the washing machine and payment of price. With reference to the provisions ci
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of Sale of Goods Act, 1930, discuss whether Mr. Dheeraj is right in refusing to
exchange the washing machineg?

Ans: Provision: According to Section 15 of the Sole of Goods Act, 1930,
whenever the goods are sold as per sample as well os by description, the implied
conditlon is that the goods must correspond 1o both somple as well as description.
In case, the goods do not correspond to saomple or description, the buyer has the
right to repudiate the contract. Further under Sale of Goods Act, 1930, when the
buyer makes known to the seller the particular purpese for which the goods are
required ond he relies on his judgement and skill of the seller, it is the duty of the
seller to supply such goods which are fir for that purpose.

Fact of the case: In the given case, Mr. Yishal has informed Mr. Dheeraj that he
wantad the washing maochine for washing woollen clothes. However, the mochine
which was delivered by Mr. Dheera] was unfit for the purpose far which Mr. Yishal
wanted the mochine. Based on the abeve provision and focts of cose, there is
breach of implied condition as 1o somple os well os description.,

Conclusion: Tharefore Mr. Vishal can either repudiote the confract or claim the
refund of the price paid by him or he mey require Mr, Dheera] to reploce the
wiashing moching with the desired one.

Question 20 (Rtp June 2023)

Friyvansh orders an iron window te an lren Merchant for his new house. Iron
miarchant sends his fechnician to take the size of the windows. The technician
comes to the site and tokes the size of the area where the window is fo be
fitted. Afterwards, lIron merchant in diseussion with his technician intimates o
Priyansh that the cost of the window will be ¥5,000 and he will take 1,000
as advance. Priyansh gives ¥1,000 os advance and rest after fitting the
window. After three days when a technician fried to fit the window made by
him al the site of Privansh, i was noticed that the size of the window was not
proper. Priyansh requests the Iren merchant either to remove the defect ar
refurn his advance. Iron merchant replies that the window was specifically
made for his site and the defect cannet be removed nor can it be of other use,
5o, he will not refund the advance money rather Privansh should give him the
balance of ¥4,000. State with reason under the provisions of the Sale of Goods
Aet, 1930, whether Priyvansh can take his advance back?
Ansi Provision: By virtue of provisions of Section 16 of the Sale of Goods Act,
1930, there is an impled condition that the good:s thould be in o merchantalle

osition at the time of transfe riy. Sometimes, the purpose for which the
goods are required may be ascertained from the focts and conduct of the parties
to the sale, or from the nature of description of the arficle purchosed.
Fact of the case: In such o case, the buyer need not tell the saller the purpose for
which he buys the goods. On the basis of obove provisions and focts given in the
question, it s clear thal as the window size was not proper, the window was not
in merchantable condition.
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Conclusion: Hence, the implied condition a3 to merchantability was not fulfilled
and Priyansh has the right fo avoid the contfract and recover his advance money
back.

Queshion 21 (Past Paper Mow 2022)
Mr. K visited M/s Makrana Marbles for the purchase of marble and tiles For his
newly built house. He asked the owner of the above shop Mr. J to visit his
house prior to supply so thot he con clearly ascertain the correct mix and
measuraments of morble and tiles. Mr. J agreed and visited the house on the
next day. He inspected the rooms in the first floor and the car parking space.
Mr. K insisted him to visit the second floor as well because the construction
patern was different, Mr. J ignored the abeve suggestion.
Mr. J. supplied 146 blocks of marble as per the size for the rooms and 16
boxes of tiles with a word of caution that the files can bear only a reasonable
waeight. Marble and Tiles were successfully laid except on second floor due to
different sizes of the marble. The files fited in the parking space also got
damaged due to the weight of the vehicle came for unlooding cement bogs.
Mr. K asked Mr. J for the replacement of marble and files to which Mr. J
refused, taking the plea that the marble was as per the measurement and i
was unsafe to fit tiles af the parking area as it cannot take heavy load. Discuss
in the light of provisions of Sale of Goods Act 1930:
(i} Can Mr. J refuse to replace the marble with reference to the doclrine of
Caveat Emptor? Enlist the duties of both Mr. K. and Mr. J.
(ii) Whether the replacement of damaged tiles be imposed on M/s Makrana
Marbles? Explain.
Ans: (i) Yes, Mr. ] can refuse 1o replace the marble as he has supplied the marble
as par the requirement of the buyer Le. Mr. K,
Duty of Mr. K [the buyer] is that he has to examine the marbles and files carefully
and should follow the caution given by Mr, ] i.e, the seller that tiles can bear only
a reasonable weight before laying them in the parking space of his house.
Duty of Mr. J (the seller] is that the goods supplied (Le. tiles and marbles) shall
be reasonably fit for the purpose for which the buyer wants them. According fo
the doctrine of Caveat Emptor, it is the duty of the buyer to sofisfy himself before
buying the goods that the goods will serve the purpose for which they are belng
baught,
In this case Mr. K has accepted the marbles without examination. Hence, there is
ne implied condition as regards to defects in marbles. Mr. | can refuse to replace
the marble as he has wpplied the markle as per the reguirement of the buyer

j.e ™ Mr. K.

{it) According to the doctrine of Caveat Emptor, it is the duty of the buyer 1o safisfy
himself before buying the goods that the goods will serve the purpose for whidh
they are baing bought.

Here, Mr. J ﬁuppli:&d the baoxes of tiles with a ward of caution that the tiles con
bear only o reasonable weight. Even though the tiles were laid in the car porking
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space of Mr. K and got domaged loter becowse of vehicle vsed for unloading of
cement bogs were beyond the reasonable weight. Hence, the seller ie, M/s
Makrano Morbles is not liable as the buyer Mr. K os before laying down the tiles,
has to satisfy himself that the files will serve the specific purpose i.e., con be vsed
for car parking spoce only.

Therefore, the replocement of the domaged files connot be imposed on M/s

taokrono Marbles.




e 3. The Sale of Goods Act, 1920

—
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F
* Unit 3: Transfer Of Ownership And Delivery Of Goods

Question 1 [Study Material, Rtp May 2020, Rip 2020, Mip Nov 2020, Mip2
Dec 2021, Rip Mov 2021, Mip2 June 2023, Mipl June 2023)
“MNemeo Dat Quod Non Habet" = "None can give or transfer goods what he
does not himself own.” Explain the rule and state the cases in which the rule
does not apply under the provisions of the Sale of Goods Act, 1930.
OR
Explain any six circumstances in detail in which a non-owner can convey
better title to the bona fide purchaser of goods for value under the Sale of
Goods Act, 1930,
Ans: Exceptions to the Rule Nemo dat Quod Mon Habet: The term means, “none
con give or transfer goods whot he does not himself own”, Exceptions to the rule
and the cases in which the Rule does not apply under the provisions of the Sale of
Groods Act, 1930 are enumerated below:
(i} 5ale by a Mercantile Agent: A sole made by a mercantile agent of the goods
or document of title 1o goods would poss a good title 1o the buyer in the following
circumitancas, nd r.||¢l';';
(a) if he was in possession of the good: or documents with the consent of the
oW Tar;
(b) if the sale was maode by him when acting in the ordinary course of
business af o mercontile agent; ond
(<) if the buyer had acted in good faith and has at the time of the contract
of sale, no notice of the fact that the seller had no autherity to sell, (Provise
to Section 27).

Mercantile ogent means an agent having in the customary course of business as
such agent authority either to sell goods, or to consign goods for the purposes of
sale, or 1o buy goods, or to ralse money on the security of goods. [section Z(9))

[ii} Sale by one of the joint owners: If one of the several joint owners of goods
has the sole possession of them with the permission of the others the property in
the goods moy be transferred to ony person who buys them from such a [oint
cwner in good faith ond does not ot the time of the contract of sale have notice

that the seller has ne avtherity o sell. (Section 28)

{iii} Sale by a person in possession under voidable contract: A buyer would
acquire a good fitle to the goods sold to him by seller who hod obtained
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postession of the goods under o contract voidable on the ground of coercion,
froud, misrepresentation or undue influence provided that the controct had not
been rescinded vntil the time of the sale (Section 29).

{iv) Sale by one who has already sold the goods but continues in possession
thereof: If o person has sold goods but continues to be in possession of them or of
the documents of title te them, he may el them te a third person, and if such
person obtains the delivery thereof in good faith without notice of the previows
sale, he would have good title to them, although the property in the goods had
passed to the first buyer earlier. A pledge or other deposition of the goods or
documents of title by the seller in possession are equally valid, [Section 30(1]]

(v} Sale by buyer oblaining possession before the property in the goods has
vasted in him: Where o buyer with the consent of seller obtains possession of the
goods before the property in them hos possed to him, he may sell, pledge ar
otherwise dispose of the goods to o third person, and If such person obtains
delivery of the goods in good faith and without notice of the lien or other right of
the original seller in respect of the goods in good faith and without notice of the
lien ar other right of the original seller In respect of the goods, he would get a
good fitle to them. [Section 30{2)].

{wi) Sale by an unpaid seller: YWheare on l,lnpu-id sillar wha had exercizad his rig It
of lien or stoppage in transit resells the goods, the buyer acquires a good fitle 1o
the goods as against the origingl buyer [Section 54(3]].

{wii) 5ale under the provisions of other Acts:
(i] Sale by an official Receiver or liquidator of the COmMpOny will give the
purchoser o valid title.
(i) Purchase of goods from a finder of goods will get a valid title under
circumstances.
liii] Sale by o pownee under defaull of pownor will give valid title to the
purchoser.

Question 2 (5tudy Material, Rip Mow 2020}
J the owner of a Fiat car wants to sell his car. For this purpose, he hands over
the car to P, a mercantile agent for sale at a price not less than T50, 000, The
agent sells the car for 40,000 to A, who buys the car in good faith and
without notice of any fraud. P misappropriated the money alse. J sues A to
recover the Car. Decide giving reasons whether J would succeed.
Ans: Provision: The problem in this cose is bosed on the provisions of the Sale of
Goods Act, 1930 contained in the proviso to Section 27. The proviso provides that
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o mercantile agent is one wha in the custemary course of his business, has, as such
agent, authority either to sell goods, or to consign goods, for the purpose of sale,
or to buy goods, or to roise money en the security of goods [Section 2(9]]. The
buyer of goods from a mercantile agent, who has no autharity from the principal
to sell, gets a good title to the goods if the following conditions are satisfied:
(1] The agent should be in possession of the goods or documents of title to the
goods with the consent of the owner.

12] The agent should sell the goods while acting in the erdinary course of business
of a mercantlle agent.

(3] The buyer should act in good faith.

(4] The buyer should not have ot the time of the controct of sole notice that the
agent has no authority to sell.

Fact of the case: In the instant case, P, the agent, was in the possession of the car
with I's consent for the purpose of sale. A, the buyer, therefore oblained a good
title 1o the car.

Conclusion: Hence, J in this cose, cannot récover the car from A,

Question 3 (Study Material, Rip May 2020
Mr. 5 agreed to purchase 100 bales of cotton from V, out of his large stock and
sent his men to take delivery of the goods. They could pack only 60 bales.
Later on, there was an accidental fire and the entire stock were destroyed
including 0 bales that were already pocked. Referring to the provisions of
thie Sale of Goods Act, 1930 explain as to who will bear the loss and to whal
extent?
Ans: Provision: Seclion 26 of the Sale of Goods Act, 1930 provides that unless
otherwite agreed, the goods remain at the selles’s ritk until the propery theren

buyer, the goosd: are at buyer's risk whether delivery has been made ar not,
Further Section 18 read with Section 23 of the Act provide that in a contract for
the sale of unascertained goods, no property in the goods is tfransferred to the
buyer, unless and unfil the goods are ascertained and where there is confract for
the sale of unascertoined or future goods by description, ond goods of that
description and in a dellverable state iz unconditionally oppropriated to the
contract, either by the seller with the assent of the buyer or by the buyer with the
assent of the seller, the property in the goods thereupon passes to the buyer. Such
assent may be express or implied.

Fact of the case: Applying the oforesaid law to the facts of the cose in hond, it is
clear that Mr. 5 has the right to select the goods out of the bulk and he has sent
his men for same purpose.
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Conclusian: Hence the problem can be answered bosed oan the F;:-ll;:-wing 1w
assumptions and the answer will vary accordingly.

(i} Where the bales have been selected with the consent of the buyer's
representatives:

In this case, the property in the &0 bales has been traniferred 1o the buyer and
lz;-:l:-l:l:. have Bean -:F-pr-::prin'l{:-ﬂ te the contract. 'T|'|l,|=, lats 1;|ri-..i:|.5| due ta Fire W
case of 60 boles would be bome by Mr. 5. As regards 40 bales, the loss would
be borme by Mr. VY, since the goods have not been identified and appropriated.
(i} “here the bales have not been selected with the consemt of buyers
representatives:

In this cose, the property in the goods has not been transferred at all and hence
the losz af 100 bales would be borne by Me. ¥V completely,

Question 4 [Study Material)
Ms. Preeli owned a moter car which she handed over o Mr. Joshi on sale or
refurn basis. Afer a week, Mr. Joshi pledged the mober car te Mr. Ganesh. Ms.
Preeti now claims back the motor car from Mr. Ganesh. Will she succeed?
Referring to the provisions of the Sale of Goods Act, 1930, decide and examine
what recourse is available to Ms. Preeti.
Ans: Provision: As per the provisions of seclion 24 of the Sale of Goods Act,
1930, when goods are delivered to the buyer on approval or “on sale or return”
or other similar terms, the property therein passes to the buyer-
la] when the buyer signifies his opproval or ccceplonce to the seller or does any
ather act ndup!in{; tha transaction;
(k] if he does not signify his approval or occeptance to the seller but retaing the
goods without giving nofice of rejection, then, if a time has been fixed for the
return of the goods, on the expiration of such time, and, if no time has been fixed,
on the expiration of o reasonable time; or
ic] he does semething to the good which is equivalent te accapting the goods e.g.,
he pledges or sells the goods.

Fact of the case: Referring to the above provisions, we can analyse the situation
given in the quesfion. Since, Mr. Joshi, whoe had taken delivery of the SMotor car
on Sale or Return basis and pledged the motor car to Mr, Ganesh, hos attrocted
the third condition that he has dene something to the good which s equivalent to
accepting the goods e.g., he pledges or sells the goods.

Conclusion: Therefore, the property therein [Motor car] passes to Mr, Joshi. Mow
in this situation, Ms. Preeti connot claim bock her Motor Car from Mr. Gonesh, but
shie can claim the pril;i,:- aof the moter car from M. Jothi 1;|r|.|';.r,
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Question 5 (Study Material]

A, B and C were joinl owner of a iruck and the possession of the said truck
wias with B. X purchased the fruck from B without knowing that A and C were
alse owners of the fruck. Decide in the light of provisions of Sales of Goods
Act 1930, whether the sale bebween B and X is valid or not?
Ans: Provision: According to Seclion 28 of the Soles of Goods Act, sole by one
of the sevaral joint owners i valid if the following conditions are satisfied: -

(1] One of the several joint owners has the sole possession af them.

(i) Fossession of the goods is by the permission of the co-cwners.

(i) The hu'?'-r:: lju:,'.'l_. them in g-u-:;d faith and hot not at the fime of contract

of sale knowledge that the seller has no authority to sell.

Fact of the case: In the above case, A, B and C were the joint owners of the truck
and the possession of the truck was with B. Now B sold the said truck to X. X without
knowing this foct purchased the fruck from B,

Conclusion: The iale between B and X is perfectly valid because Section 28 of
the Sales of Goods Act provides that in case one of the several joint owners has
the postession of the goods by the permiszsion of the co-owners and if the buyer
buys them in good falth without the knowledge of the fact that seller has no
authority 1o sell, it will give rise to a valid contract of sale.

Question & [Study Material)
X agreed to purchase 300 tons of wheat from ¥ out of a larger stock. X sent
his men with the socks and 150 tons of wheat were pul into the sacks. Then
thare was a sudden fire and the entire stock was gutted. Wheo will bear the
loss and why?
Ans: Provision: According to Section 21 of the Soles of Goods Act, 1930, if the
goods are not in o deliverable stote and the comract is fer the sale of specific
goods, the properly does not pass to the buyer unless: -
(i} The seller has done his oct of putting the goods in a deliverable state ond
{ii) The buyer has knowledge of it
Sometimes the seller is required to do cerfain acts so as to put the goods in
deliverable state like pocking, filling In containers ete. Mo property in goods
posses unless swch act is done and buyer knows abouwt it
Fact of the case: In the given case, X hos agreed fo purchaze 300 tons of wheat
from Y ocut of o lorger stock. X sent his men [agent) to put the wheaot in the socks.

Out of 300 tones only 150 tons ware put into the socks. There was o sudden fire
and the entire stack was guthed.
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Conclusion: In this case, n:.‘cn..-rdim,:] te the provisions of law, 150 tens sale hos
taken place. 5o, buyer X will be responsible 1o bear the loss. The loss of rest of
the wheat will be that of the seller ¥,
The wheat which was put in the sacks fulfils both the conditions that are; -
(1] Thee whaat is put in a deliverable state in the socks.
(2] The buyer is presumed to hove knowledge of it because the men who put the
wheat in the sacks are that of the buyer.

Question 7 (Study Malerial)
The buyer took delivery of 20 tables from the seller on sale or return basis
without examining them. Subsequently, he sold 5 tables to his customers. The
customer lodged o complaint of some defect in the tables. The buyar sought
te return tables to the seller. Was the buyer enfitled to refurn the tables to the
seller under the provisions of the Sale of Goods Act, 19307
Ans: Provision: According to Section 24 of the Sales of Goods Act, 1930, in case
of delivery of goods on approval basis, the property in goods passes from seller
ta the buyer: -
(i} When the person to whom the goods are given either accepts them or does an
act which implies adopting the transaction.
{ii) When the person to whom the goods are given retains the goods without giving
his approval or giving notice of rejection beyond the time fixed for the return of
goods and in case no time is fixed ofter the lopse of reasonable time.

Fact of the case: In the given case, saller has delivered 20 tables 1o the buyer on
sale or return basis. Buyer received the tables withowt examining them. Owt of
these 20 tables, he sold 5 tables to his customer. It implies that he has accepted 5
tables cut of 20,

Conclusion: When the buyer received the complaint of some defect in the tables,
he wanted to return all the tables to the seller. According to the provisions of law
he is entitled to returm only 15 tables to the seller and not thoze 5 tables which he
has already sold to his customer, These tables are already accepted by him 0
the buyer becomes liable under the doctrine of "Caveat Emptor”.

Question B [Study Material)
A delivered a horse to B on sale and return basis. The agreement provided that
B should try the horse for 8 days and return, if he did not like the horse. On
the third day the horse died without the favlt of B. A file a suil againsi B fer
the recovery of price. Can he recover the price?
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Ang: A daliverad the horte to B on tale or refurn batis, |t wot decided batwaan
them that B will iry the horse for B days ond in case he does not like i, he will
return the horse to the owner A. But on the third day the horse died without any
fault of B. The time given by the sallar A to the buyer B has not expired yet.
Therefore, the ownership of the horse still belongs to the seller A. B will be
considerad as the owner of the horse only when B does not retumn the horse to A
within stipulated time of B days,

The sult flled by A for the recovery of price from B is invalid and he cannat recover
the price from B. [Section 24].

Question 9 (Past Paper Nov 2022)

What is appropriation of goods under the Sale of Gooads Act, 19307 State the
essenlials regarding appropriation of unascertained goods.
Ans: Appropriation of goods: Appropriation of goods invalves selection of goods
writh the inteation of us.ing HEm in pl{rrf-:rmnm:: af the cantract and with the mutual
consent of the seller and the buyer.
The essentials regarding appropriation of unascertained goods are:
{a] There is o contract for the sale of unascertained or future goods.
(b) The goods should conform to the description and guality stated in the contract.
lc) The goods must be in a deliverable state.
{d] The goods: must be unconditionally [as distinguished from an intenfion to
opprepriate) appropriated to the contract either by delivery to the buyer or his
agent or the carrier.
(e) The oppropriation must be made by:

[i} the seller with the astent of the buyer: ar

(i) the buyer with the assent of the seller.
(t) The azzent may be express or imglied.

(g) The assent may be given either before or after apprepriation.

Question 10 (Mtp May 2020, Past Paper Nov 2020, Mitp May 2020, Mip] Dec

2021}
“A& non-owner can convey better title to the bonafide purchaser of goods for
value.” Discuss the cases when o person other than the owner can ransfer
title in goods as per the provisions of the Sales of Goods Act, 19307
Ans: In the following cases, a non-owner can convey better title to the bona
fide purchaser of goods for value:
1.5ale by a Mercantile Agent: A sale made by a mercantile agent of the goods
for document of title to gn-nds would pass o good title 1o the hu'?'t_-.r in the F-!:Il-:.'-.'.-'ing
circumstances; namely;
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(a) If he was in posiession of the g:-l:.'-r]-.. or documeants with the content of the
O T

() If the sale was made by him when ocling in the ordinary course of
business of o mercontile agent; and

(<) If the buyer hod acted in good faith and has ot the time of the contract
of sale, no notice of the fact that the seller had no autherity 1o sell [Provise
to Section 27 of the Sale of Goods Act, 1930).

2. 5ale by one of the joint owners (Section 28): If one of several joint awners of
goods has the sole possession of them by permission of the co-owners, the
property in the goods is tronsferred fo any person who buys them of such joint
ocwner in good faith and has not.ot the time of the contract of sale notice that the
sallar has no avthority to sell,

3. Sale by a person in possession under voidable contrachk A buyer would
acguire a good title to the goods sold te him by a seller who hod obtalned
postession of the goods under o contract voidable on the ground of coercion,
fraud, misrepresentation or undue influence provided that the contract had not
been reswcinded wntil the time of the sale [Section 29).

4. S5ale by one who has already sold the goods but continues in possession
thereol: If o person has sold goods but continues to be in possession of them or of
the documents of title to them, he may sell them fe o third person, and if such
person obtains the delivery thereof in good faith and without notice of the
previous sale, he weuld have good title to them, although the property in the
goods hod passed to the first buyer earlier, [Section 30(1]]

5. Sale by buyer oblaining possession before the properly in the goods has
vasted in him: Where a buyer with the consent of the seller obtains possession of
the goods before the property in them has passed to him, he may sell, pledge or
otherwize dispose of the goods to o third person, and If such person obtoins
delivery of the goods in good faith and without notice of the lien or other right of
the original saller in respect of the goods, he would get o good tile to them
[Section 30{2]].

b, Effect of Estoppel: Where the owner is estopped by the conduct from denying
the seller’s l;:l.llh-:.ri'l'r ta :{:-”, the tramsferes will get a “I:-l;!-l.‘.' title as mﬂn'ln'!.! the frue
cwnier, But before a good fitle by estoppel con be made, it must be shown that
the true owner hod actively sufferad or held out the other person in question as
the frue owner of as a person authorized to sell the goods.
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7. Sale h':lf an unpuid seller: YWhere an unpaid seller whe hod exercised his righl
of lien or stoppage in transit resells the goods, the buyer acquires a good fitle 1o
the goods as agoinst the original buyer [Section 54 (3]].

B.5ale under the provisions of other Acts:

il Sale by an Official Receiver or Liguidator of the Company will give the
purchaser o valid title.

(i) Purchase of goods from a finder of goods will get o valid fitle under
circumstances [Section 169 of the Indian Contract Act, 1872]

(iii) A sale by pownee can convey a good fitle to the buyer [Section 176 of the
Indian Contract Act, 187 2].

Question 11 (Rip May 2020, Rip May Z021)
State briefly the essential element of o contract of sale under the Sale of Goods
Act, 1930.
Ans: Eszentials of Contract of Sale
The fallowing elements must co-exist 20 ai fo constitute a contract of sale of
goods under the Saole of Goods A, 1930:
{1} There must be af least two parties.
{ii}) The subject matter of the contract must necessarlly be goods covering only
movable property. It may be either existing goods, owned or possessed by the
sellar or future goods.
(i} & price in money (notin kind) should be paid or promised. But there is nothing
to prevent the considerotion from being partly in money and partly in kind.
(i) A transfer of property in goods from seller to the buyer must toke place. The
contract of sole i made by an offer to buy or sell goods for a price by one porty
ond the acceptance of such offer by other.
{iii] & contract of sole must be obsolute or conditional [section 4(2)].
fiv] Al other essenticl elements of a valid contract must be present in the confract
of sale,
Example: competency of porties, legality of object and consideration etc,

Queshion 12 (Rip May 2021]
Ms. R owns a Two=-Wheeler which she handed over to her friend Ms. K on sale
of return basis. Even after a week, Ms. K neither returned the vehicle nor made
payment for if. She instead pledged the vehicle to Mr. A to obtain a loan. Ms.
B now wants te claim the Twa-Wheeler fram Mre. A. Will she sueeeed?
i) Examine with reference to the provisions of the Sale of Goods Act, 1930,
what recourse is available fo Ms. R?
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(i) Would your answer be different if it had been expressly provided that the
veehicle would remain the property of Ms. R vntil the price has been paid?
Ans: As per the provisions of Section 24 of the Sale of Goods Act, 1930, when

goods are delivered to the buyer on approval or “en sale or return” or other
similar terms, the property therein passes to the buyer-

l:l::] '.\'h{.*n e hu:.-'i:'rr $ig|1ifi¢5 fig -t'lpp-ruun| or gccephonte 1o thie 1.|::||¢: or -l;ll:-f_:s any
cther oot adepling the transaction;

(k] if he does not signify his opprovol or occaptance to the seller but retains the
goods without giving notlce of rejection, then, If a time has been fixed For the
return of the goods, on the expiration of such time, ond, If ne time hos been fixed,
an the ex pirnriq:l of a reasonable furm; or

<] he does somathing to the good which is equivalent to octepting the goods.
Example: He pledges or sells the goods.

Referring o the above provisions, we con analyse the situotion given in the
guestion.

(i} In the instant case, M. K, wha had taken delivery of the two-wheeler on Sale
or Return basis pledged the two-whealer to Mr. A, hos attrocted the third condition
that she has done something to the good which is equivalent to accepting the
goods. Exaomple: she pledges or salls the goods. Therefore, the property therain
[T'-.'.-'l;:--'h'h{:-l,:-|¢r] passes o Mr, A, Maw in this ,11'I|.|-|:1.'|'i-:||‘|ll s B oeannot claim back her
two-wheeler from Mr. A, but she con daim the price of the two-wheelar from Ms,
K only.

{ii) It may be noted that where the goods hove been delivered by o person on
“sale or return” on the terms that the goods were to remain the property of the
seller till they are paid for, the property therein does not pass 1o the buyer until
the terms are complied with, i.e., price is poid for. Hence, in this casa, it is held
that at the time of pledge, the ownership was not transferred to Ms. K. Thus, the
pledge was not valid and Ms. B could recover the rwo-wheeler from Mr. Al

CGuestion 13 (Mip] May 2022}
Sohan is a frader in selling of wheat. Binod comes to his shop and ask 5ochan
te shaw him seme good quality wheat. Bined is salisfied with the quality of
wheat, Sohan agrees to sell 100 bogs of wheat to Binod on 10th June 2021,
The delivery of wheat and the payment was to be made in next three months
i.e., by 10th September 2021 by Binod. Before the goods are delivered to
Bined, 5chan gets ancther customer Vikram in his shop wheo is ready to poy
higher price for the wheat. Sohan sells the goods of Binod (which were already

lying in his possession even after sale) to Vikram. Vikram has ne knowledge -
-
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that Sohan is not the swner of goods. With reference to Sale of Goods
Bet, 1930, disevss if such a sale made by Sohan te Vikram is a valid sale?
Ans: Pravision: The given question deals with the rule related 1o transfer of title
of goods. Section 27 of the Sale of Goods Act 1930 specify the general rule ™
No man can sell the goods and give a good fitle unless he is the owner of the
goods”. The Latin maxim " Nemo Def Qued Non Habel”. Howaver, there are
certain exceptions to this rufe. One of the exceptions is given in Section 30 (1) of
Sale of Goods Act, 1930 wherein the sale by seller in possession of goods even
after sale is made, is held to be valid. If the following conditions are satisfied,
then it amounts to a valid sale although the seller is no more the owner of goods
rh‘F'Ii:r :.r,':||r_.=.

(1] A seller hos possession of goods after sale

(ii} with the consent of the ather party (Le., Buyer)

(i) the seller sells goods (clready sold) to a new buyer

I:i'-'] e iEw hu}':r acts in 1:_:||;|-|;|-|;| faith

(v} The new buyer has no knowledge that the seller has no authority to sell,

Faet of the cazse: In the given gquestion, the ieller Sohan hos agreed to sell the
goods to Binod, but delivery of the goods is still pending. Hence Schan is in
possession of the goods and this is with the consant of buyer Le., Binod. Mow Sohan
sall those goods to Vikram, the new buyer. Vikram is buying the goods in good
Faith and alio has no knowledge that Sohan is no longer the owner of goods,

Conclusion: Since all the above conditions given under Section 30 [1) of Sale of
Goods Act, 1930 ore satisfied, therefore the sale mode by Sohon to Vikram is @
valid sale even if Schan is no longer the owner of goods.

Queastion 14 (Past Paper July 2031, Mip2 May Z022)

“Risk Prima Facie passes with property.” Elaborate in the context of the Sale
of Goods Act, 1930,
Ans: Risk prima facie passes with property (Section 26 of the 5ale of Goods

Act, 1930) According to Section 26, unless otherwise agreed, the goods remain
af the seller's risk until the property therein |3 tronsferred to the buyer, but when
the property therein is transferred to the buyer, the goods are at the buyer's risk
whether delivery has been made or not,

It is provided that, where delivery hos been delayed becouse of the fault of either
buyer or seller, the goods are at the risk of the party in foult as regords ony loss
which might net have ecourred but for such Fault,

Provided alse that nathing in this section shall affect the duties or liabilities of
either seller or buyer as baoilee of the goods of the other party.
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Question 15 (Rip Nowv 2021, Ritp Mowv 2023)
Akansh purchased a Television set from Jethalal, the owner of Goda
Electronics on the condition that First three days he will check its quality and if
safisfied he will pay for thal otherwise he will return the Television sel. On
the second day, the Television set was spoiled due to an earthquake. Jethalal
demands the price of Television set from Akansh. Whether Akansh is liable te
pay the price vnder the Sale of Goods Act, 19307 If not, who will ultimately
bear the loss?
Ans: According to Seclion 24 of the Sale of Goods Act, 1930, "When the goods
are delivered to the buyer on approval or on sale or retern or other similar terms
the propery paises to the buyer:
(i} when he signifies his approval or accceplance fo the seller,
(i) when he dee: any other act adapting the trontaction, and
{iii] if he does not signify his approval or acceptance to the seller but retains goods
bevond o recsonable fime”.

Further, as per Section B, where there is on agreement to sell specific goods, ond
subseguently the goads withowt any fault on the part of the seller ar buyer perizh
or become so domoaged os ne longer to onswer to their description in the
agreament before the risk passes to the buyer, the agreement is theraby avoided.
Accarding to above provisions and foct, the property is not passes to Akongh ie.
buyer os no condifion of Section 24 s satisfied. Hence, risk hos not possed fo
buyer and the agreement i thereby aveided. Akansh i3 not liable ta pay the
price. The loss finally should be borne by Seller, Mr. Jethalal,

Question 16 (Rip May 2023)
Ayushman is the owner of a residential property situated ot Indroprastha
Marg, Mew Delhi. He wanis to sell this property and For this purpose he
appoints Ravi, o mercantile agent with a condition that Ravi will not sell the
house at a price nof less than ¥5 crores. Ravi sells the house for T4 crores to
Mudit, who buys in good faith. Ravi misopproprioled the money received from
Mudit. Ayushman files a suit against Mudit te recaver his prapery. Deeide
with reasons, can Ayushman do so under the Sale of Goods Act, 19307
Ans:As per the Proviso 1o Seclion 27 of the Sale of Goods Ad, 1930, o sale
made by a mercantile agent of the goods would pass a good fitle to the buyer in
the following circumstances; namely;
(o] f he was in possession of the goods or documents with the consent of the

CONTHEE S

(k] IF the sale was made by him when acting in the ordinary course of business as i:'i

a mercontile agent; and
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{e] IF the hu':.rl:r had acted in g::-n-l:'l faith and had at he time of the contract of
sale, no natice of the fact that the seller had ne awthority 1o sell,

On the basis of above, it can be said that Ravi, the mercantile agent, sells property
te Mudit who bought in good faith, Mudit cbtoined o good title of thot residential
property. Hence, Ayushmon connot recover his property from Mudit. Raother,
Ayushmon con recover his loss from Ravl.
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Unit 4: Unpaid Seller

Question 1 (Study Material, Mtp2 Dec 2021, Rip Noy 2022)
When can an unpaid seller of goods exercise his right of lien over the goods
under the 5ale of Goods Act? Can he exercise his right of lien even if the
property in goods has passed to the buyer? When such a right is terminated?
Can he exercise his right even after he has obloined o decree for the price of
goods from the court?
Ans: A lien is o right to retain possession of goods until the poyment of the price.
It iz available to the unpald saller of the goods whe i in possession of them where-
(i} the goods have been sold without any stipulation as to credit;
|:ii:| this gu-ud; have been sald on -:rl:-:l-i'll bt the term of cradit hai l.-.-:tpin:-dj
{iEi) the buyer becomes insalvent,
The unpaid seller con exercise *his right of lien even if the property in goods has
passed on to the buyer, He coan exercise his right even if he iz in possession of the
goods as agent or bailee for the buyer.
Termination of lien: An unpaid seller loss his right of lien thereon-
{i} When he delivers the goods to a carrier or other boilee for the purpose of
transmission to the buyer withouwt reserving the right of disposal of the goods;
{ii) When the buyer or his agent lawfully ebtains possession of the goods;
Yes, he can exercise his right of lien even after he has obtained o decree for the
price of goods from the couwrt.

Question 2 (Study Material)
Mr. D sold some goods to Mr. E for ¥5,00,000 on 15 days credit. Mr. D
delivered the goods. On due date, Mr. E refused to pay for it. State the position
and rights of Mr. D as per the Sale of Goods Act, 1930.
Ans: Position of Mr. D: Mr. D s0ld some goods to Mr, E for 500,000 on 15
days credit. Mr. D deliverad the goods. On due dote Mr. E refused to paoy for it
Sa, Mr. D iz an unpaid seller as accarding to bection 45(1) of the Sale of Goods
Act, 1930 the seller of goods is deemed to be an ‘Unpaid Seller’ when the whole
of the price has not been paid or tendered and the seller had an immediate ri!l;hl
of action for the price.
Rights of Mr. D: As the goods hove ported oway from Mr. D ond aolrecdy
delivered to E, therefore, Mr. D connot exercise the right agoinst the goods, he
con enly exercise his rights against the buyer Le. Mr. E which are as under:
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(i} Suit for price [Section 55): In the menfioned confroct of sale, the price is
payable after 15 days and Mr, E refuses 1o pay such price, Mr. D may sue Mr, E
for the price.

{ii) Suit for damages For non-acceptance [Section 36): Mr. D moy sue Mr, E for
damages for non-acceptance if Mr. E wrongfully neglects or refuses to accept and
pay for the goods. As regords measure of domoges, Section 73 of the Indian
Contract Act, 1872 applies,

{iii)} Swit for interast [Section &1]: If there i no specific ogreement batwean Mr,
D ond Mr. E o5 to interest on the price of the goods from the date on which
payment becomes due, Mr. D may charge interest on the price when it becomes
due from such day os he may notify to Mr. E.

Guastion :'t -:51u|:|]-'_ Fi'-nlt_rriuljl

Ram sells 200 bales of cloth to Shyam and sends 100 bales by lorry and 100
bales by Railway. Shyam receives delivery of 100 bales sant by lorry, but
before he receives the delivery of the bales sent by railway; he becomes
bankrupt. Can Ram exercise right of stopping the goods in fransit?
Ans: Right of stoppage of goods in transit: The problem is based on Section 50
of the Sale of Goods Act, 1930 dealing with the right of stoppage of the goods
in transit ovailoble to an unpaid seller. The section stafes that the right is
exercisable by the seller only if the following conditions are fulfilled.

(i} The seller must be vnpaid

(i} He mwst have ported with the possession of goods

I:iii] The 1_.:|_|;4;u;|:. st be in transit

(iw] The buyer must hove become insclvent

[v) The right is subject to the provisions of the Act.
Applying the provisions to the given case, Ram being still unpaid, can stop the 100
bales of cloth sent by rallvay as these goods are sl in transit,

Question 4 (Study Material, Rip Moy 2020)
Suraj sold his car to Sohan for 75,000, After inspection and safisfaction,
Sohan paid ¥25.000 and took possession of the car and promised to pay the
remaining amount within a month. Lofter on, Sohan refuses to give the
remaining amount on the ground that the car was net in a good condition.
Advise Suraj os to what remedy is available to him ogainst $ohan.
Ans: As per the section 55 of the Sale of Goods Act, 1930 on unpaid seller has
a right to institute a suit for price against the buyer personally. The said Secticn
lays down that o
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{i} Where under o controct of sale the property in the goods has passed 1o buyer
and the buyer wrongfully neglects or refuses to pay for the goods, the seller may
swe him for the price of the goods [Section 55(1]].
fii) Where wnder o contract of sole the price is payable on o certain doy
irrespective of delivery and the buyer wrongfully neglects or refuses to pay such
price, the seller may sue him for the price. It mokes no difference even if the
property in the goods has not passed and the goods have not been appropriated
to the controct [Sechion 55(2)].
This problem is bosed on obove provisions. Hence, Surgj will succeed against
Sohan for recovery of the remaining amount, Apart from this, Surgj is also entithed
=}

(1) Interast on the remaining amount

(2] Interest during the pendency of the suif,

(3) Costs of the proceedings.

Guestion 3 (Study Material, Rip June 2023)
A agrees lo sell certain goods to B an a certain date an 10 days eredit. The
period of 10 days expired and goods were still in the possession of A. B has
also not paid the price of the goods. B becomes insolvent. A refuse to deliver
the goods to exercise his right of lien on the goods. Can he do so vnder the
Sale of Goods Act, 19307
Ans: Provision: Lien is the right of o persen to retain possession of the goods
belanging to ancther until claim of the person in possession is satisfied. The unpald
seller has also right of lien over the goods for the price of the goods sold.
Section 47(1) of the Sales of Goods Act, 1930 provides that the wpaid seller
who i3 in the possession of the goods is enfitled to exercise right of lien in the
following cases: -
1. Where the goods have been sold without any stipulation os fo credit,
2. Where the goods hove been sold on credit but the term of credit has expired.
3. Where the buyer hos become Tnsolvent even though the period of credit has
not yel expired,

Fact of the case: In the given cose, A has agreed to sell cerfain goods to B on a
credit of 10 days, The period of 10 days has expired, B hos neither paid the
price of goods nor token the possession of the goods. That means the goods are
wtill physically in the postestion of A, the weller, In the meantime, B, the buyer has
become inalvent.

Conclusion: In this coze, A iz enfitled to exercise the right of en on the goods

becouse the buyer has become insolvent and the term of credit has expired l"l
withaut any payment of price by the buyer.
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Question & [Study Material, Mitp Mov 2020)

A, whe iz an agent of a buyer, had oblained the goods from the Railway
Authorifies and loaded the goods on his truck. In the meantime, the Railway
Authorities received a nolice from B, the seller for stopping the goods in fransil
as the buyer has become insolvent. Referring to the provisions of Sale of
Goods Acl, 1930, decide whather the Railway Authorities can stop the goods
in transit as instructed by the seller?
Ans: The right of stoppoge of goods in transit means the right of stopping the
goods after the seller has parted with the goods. Thereafter the seller regains the
possession of the goods. This right can be exercised by an unpaid seller when he
has lost his right of lien over the goods becawe the goods are delivered to o
carrier for the purpose of toking the goods to the buyer. This right is available to
the unpald seller anly when the buyer has become insalvent.
The conditions necessary for exercising this right are: -

1. The I:-u':.r::r has nat paid the total price o the seller

2. The seller has delivered the goods to a carrier thereby losing his right of

lign

3. The buyer has become insolvent

4, The goods have not reached the buyer; they are in the course of transit

[Section 50, 51 and 52)
in the given case A, who is an agent of the buyer, had cbtained the goods from
the rallway authorifies and loaded the goods on his truck. After thiz the rallway
authorities received o notice from the seller B to stop the goods as the buyer had
become insalvant.
According to the Sales of Goods Act, 1930, the rallway outhorities cannot stop
the goods becawse the goods are not in transit. A who has looded the goods on
his treck is the agent of the buyer. That means railway authorifies have given the
possession of the goods 1o the buyer. The transit comes to an end when the buyer
or his agent takes the possession of the goods.

Guestion 7 ::_51u1:|':,r Materiall
J sold a machine fo K. K gave a cheque for the payment. The cheque was
dishonoured. But J handed aver a delivery order to K. K sold the goods to R
on the basis of the delivery order. J wanted to exercise his right of lien on the
goods. Can he do 2o under the provisions of the 5ale of Goods Act, 19307
Ans: Provision: The right of lien and stoppage in transit are meant to protect the
seller. These will not be offected even when the buyer has mode o tronsaction of
his ewn goods which were with the seller under llen. But under two exceptional

cases these rights of the saller are affected: -
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1 When the buyer has mode the fransoction with the consent of the saller.
2 When the buyer has made the transaction on the basis of documents of title such
as bill of lading, railbvay recelpt or a delivery order ate,

Fact of the case: In the given case, ] hos sold the machine 10 K and K gave o
cheque for the payment. But the cheque was dishonoured that means J, the seller
i= an unpaid seller.

Conclusion: 5o, he is entitled 1o exercise the right of lien, but according to section
53(1) his right of lien is defeated becouse he has given the document af title te
the buyer and the buyer hos made a transoction of sale on the basis of this
document. 30, B who has purchosed the mochine from K can demand the delivery
of the machine.

Question 8 (Rip May 2020)
What are the rights of buyer against the seller, if the seller commits a breach
of contract under the Sale of Goods Acth, 19307
Ans: If the seller commits a breach of contract, the buyer gets the following rights
against the seller:
1. Damages for nen-delivery [Section 57]: Where the seller wrengfully neglects
or refuses to deliver the goods to the buyer, the buyer may sve the seller for
damages for non-delivery,

2. Suit for specific perfformance (Section 58): Where the seller commits of breach
of the contract of sale, the buyer can appeal 1o the court for specific performance.
The court can arder for specific performance only when the goods are ascertained
or specific.

3. Suit fer breach of warranily [section 39): Where there is breach of warranty
on the part of the seller, ar where the buyer elects fo treat breach of condition as
breach of warranty, the buyer is not entitled to reject the goods only on the baosis
of such breach of warranty, But he moy =

(i} set up agoinst the seller the breach of warranty in diminution or extinction of

the price; or

(i) sue the seller For domages for breoch of warranty.

4. Repudiation of contract before due date (Section &0): Where either party fo
a contract of sale repudiates the contract before the date of delivary, the other
may either treat the contract as subsisting and wait till the date of delivery, or he
may freal the contract as rescinded and sue for damages for the breach,

£, Suit for inlerest: Hl;ﬁhim_;p in this Act shall affect the riﬂhr aof the seller or the
buyer to recover Interest or speciol damoges, in any case where by law interast
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or special domages moy be recoverable, or to recover the money paid where the
consideration for the payment of it has failed,

In the absence of a confract to the contrary, the court may award interest af such
rate os it thinks fit on the amount of the price to the buyer in o swit by him for the
refund of the price in a case of a breach of the contract on the part of the seller
from the date on which the payment was made.

Qur:r,li'qn_'? I:F'_nsl' F’ppnr ..Inn.'i'ljil. F'J;l_z._i' "PE.ll:ll:I-r Ju_l:’l ':.’I;I:El:l
What are the rules which regulate the Sale by Auction under the 5ale of Goods
Act, 19307
Ans: Rules of Auction sale: Section &4 of the Sole of Geoods Act, 1930 provides
following rules to regulate the sale by aucticn:
i} Where goods are sold in lots: Where goods are put up for sale in lots, eacdh
lot is prima focle deemed to be subject of a separate contract of sale.
{ii} Completion of the contract of sale: The sole is complete when the avctioneer
announces ity complefion by the fall of hammer or in any other customary manner
and unlil such annovncement 4 made, any bidder may retract fram his bid,
{iii) Right to bid may be reserved: Right to bid may be reserved expressly by or
on behalf of the seller ond where such a right is expressly reserved, but not
ctherwize, the seller or any one person on his behalf maoy bid ot the auction.
{iv) Where the sale is not nolified by tha seller: Where the sale is not notified to
be subject 1o o right to bid on behalf of the seller, it sholl not be lawful for the
sellar fo bid himself or to employ any person to bid at such sale, or for the
auctionéer knowingly to take any bid from the seller or any such person; and any
sale contravening this rule may be treated as frovdulent by the buvyer.
(v} Reserved price: The reserved price is the lowest price abt which a ieller i
willing to sell an item. The auction sale may be notified to be subject to o reserve
or upsel price; and
[wi) Pretended bidding: If the seller makes use of pretended bidding to raise the
price, the sale is voidable at the option of the buyer.

Question 10 (Past Paper Dec 2021)
AB sold 500 bags of wheat to CD. Each bag contains 50 Kilograms of wheal.
AB sent 450 bags by road transport and CD himself took remaining 50 bogs.
Before CD receives delivery of 450 bags sent by road transpert, he becomes
bankrupt. AB being still unpaid, stops the bags in transit. The official receiver,
on CD's insolvency claims the bags. Decide the case with referance to the
provisions of the Sale of Goods Act, 1930,

Ans: Right of stoppage in fransit (Section 50 of the 5ale of Goods Act, 1930):
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Subject to the provisions of this Act, when the buyer of gn-:l-:i'. becomes insolvent,
the unpaid seller whe has parted with the possession of the goods has the right of
stopping them in fransit, that is fo say, he may resume possession of the goods os
lang as they are in the course of fransit and may retain them vatll poid or tendered
price of the goods.

When the unpaid seller hos parted with the goods to a carrier and the buyer hos
become insolvent, he can exercize this right of aiking the carrier to return the
goods back, or not to deliver the goods to the buyer.

in the instant cose, CD, the buyer becomes insclvent, and 4350 bags are in tronsit,
AB, the seller, con stop the goods in ronsit by giving o nofice of it to CTD. The
official receiver, on CD' insclvency cannot claim the bags.

Question 11 l:_M.Pp'.:E fﬂu:r 'El:]ﬂl:l
What do you understand by the term “unpaid seller” vnder the Sale of Goods
Act, 19307 When can an unpaid seller exercise the right of stoppage of goods
in transit?
Ans: Unpaid Seller: According to Section 43 of the Sale of Goods Act, 1930 the
seller of goods is deemed 1o be an ‘Unpoid Seller’ when-
(a) the whole of the price has not been paid or tenderad,
lb] o bill of exchange or other negotiable instrument has been received os
conditienal paoyment, and it has been dishonoured.

Right of stoppage of goods in fransit
‘When the unpaid seller has parted with the goods to a carrier and the buyer has
become insolvent, he can exercise this right by asking the corrier to refurn the
goods back, or nof to deliver the goods to the buyer,
However, the right of stoppage in transit s exercised anly when the fallawing
conditions are fulfilled:

[a) The seller must be unpabd.

(b) The seller must hove parted with the possession of goods.

[¢] The goads must be in the course of transit,

(e} The buyer must have become insolvent,

[e) The right is subject to provisions of the Act.

Question 12 (Mip2 May 2022, Mip2 Dec 2022)
Discuss the rights of an unpaid seller against the buyer under the Sales of
Goods Act, 1930,
Ans: The right against the buyer are as follows:
1. Suit for price (Section 55 of the Sale of Goods Act, 1930)

L ShomEqn Suepte
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{a) Where under a contract of sale, the property in e gn:-l:-d: hes possed to the
buyer and the buyer wrongfully neglects or refuses to pay for the goods
occording to the terms of the contract, the seller moy sue him for the price of the
goods, [Section 55(1)]

k] Where wnder a controct of sale, the price is payable on o certain daoy
irrespective of delivery and the buyer wrongfully neglects or refuses to pay sudh
price, the seller may sue him for the price although the property in the goods has
not possed ond the goods have not been approprioted to the contract. [Section
55(2)].

2. Suit for damages for non-occeptance (Section 56): Where the buyer
wrongfully neglects or refuses to accept and pay for the goods, the seller may
sue him for damage: for nen - acceptance,

3. Repudiation of contract before due date (Sechion &0): Where the buyer
repudiates the controct before the daote of delivery, the seller may treat the
contract as rescinded and sue domaoges for the breach. This is known as the ‘rule
of anticipatary breoch of confract’.

4, Suit for interest [Section &1]: Where there is specific agreement between the
seller and the buyer as to interest on the price of the goods from the date on
which payment becomes due, the seller may recover interest from the buyer. If,
however, there is no specific ogreement to this effect, the seller moy charge
interest on the price when it becomes due from such day as he may notify to the
buyer,

In the abience of o cantract to the contrary, the Court may award interest to the

seller in a suit by him ot such rate as it thinks fit on the amount of the price from
the dote of the tender of the goods or from the date on which the price wis
payable.

Queshion 13 (Rip Mow 2021)
Rachit arranges an auclion to sale an antic wall clock. Megha, being one of
the bidders, gives highest bid. For announcing the completion of sale, the
auctioneer falls the hammer on table but suddenly hammer brakes and
damages the walch. Megha wants to avoid the contract. Can she do so under
the provisions of the 5ale of Goods Acl, 19307
Ans: By virtue of provisions of Section &4 of the Sole of Goods Act, 1930, in case
of auction sale, the sale i1 complete when the auvclionear announces its completion

by the foll of the hommer or in some other customary manner.
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In the instant cose, Ml:-ghl:l gi'-.'{f:. thas highd;.ﬂ.l Bid in the auction far the wale of antiz
wall cleck arranged by Rachit, While announcing the completion of sale by fall
of hammar on the table, hommer brokes ond domagaes the clock.

Cin the bosis of obove provisions, it con be concluded thot the sale by oucticn
cannact be completed until hammer comes in its mormal position after falling on
table. Hence, in the given problem, sale is not completed. Megha will not be liable
for loss and can avoid the confract,

Question 14 (Mip2 June 2033)
Mr. Shekharan sells 100 bags of cement fo Mr. Raghwan for cash and consigns
goods to him through railways. He also sends the railway receipt to Mr.
Raghwan. When the goods were in fransit, Mr. Roghwan becomes insolvent
and Mr. Raghwan sells the said goods te Mr. Ravi by assigning the railway
receipt to Mr, Ravi whe has no idea about the insclvency of Mr. Roghwan. Mr.
Shekharan, whe is an unpaid seller, wanis fo exercise his right to stop in
transit.
(a) State with reason, can Mr. Shekharan did so under the Sale of Goods Act,
19307
(b} Whether your answer would be the same if Mr. Ravi had knowledge of Mr.

Raghwan's insolvency af the fime of buying the goods?
Ansthccording to Section 50 to 52 of the Sale of Goods Act, 1930, when the
buyer of goods becomes insclvent, the unpaid seller who hos ported with the

posession of the goods has the right of stopping them in transit and he moy resome
possession of the goods as long as they are in the course of transit and may retaln
e wnil payment or tendar of the F-ri-:r.-.
However, the right of stoppoge in tronsit is avoilable enly in the following
canditians:

(i) The seller must be an unpoid seller.

(i} When the buyer becomes insolvent; and

This right of stoppoge in wrangit is lost if the buyer makes a sub — sale of such
geods during in transit and that buyer purchosed in good faith.

(o) On the bosis of obove provisions and focts, it con be said that even Mr,
Shekharan is an unpaid seller, he connet apply his right of stoppoge in fransit os
gl:.q;-:h have been taken b}- Mr, Bavi in ll]-:-:l.:] faith,

(k) Further, if Mr. Ravi has knowledge of Mr. Roghwaon's insclvency ar the tfime of
buying the goods, Mr. Bavi has not bought the good: in good faith. Hence, Mr.

Shekharon can exercise his right of stoppage in fransin.




Question 15 (Past Paper July 2021, Past Paper Mowv 2023
What are the rights of unpaid seller in context to re-sale the goods under Sale
of Goods Act, 19307
Ans: Right of re-sale [Section 54 of the Sale of Goods Act, 1930]: The unpaid
seller can exercise the right to re-s¢ll the goods under the following condifions:
(i} Where the goods are of a perishable nature: In such o case, the buyer nead
not be informed of the infention of resale.

{ii] Where he gives notice ta the buyer of his intention fo re-sell the goods: If
after the receipt of such notice the buyer fails within a reasonable time 1o pay or
tender the price, the seller moy resell the goods.
It moy be noted that in such cases, on the resale of the goods, the seller is alse
enfitled to:

(o) Recover the difference befween the confroct price and resole price, from

the original buyer, as damages.

(b) Retain the profit if the resale price is higher than the controct price.
It may also be noted that the seller con recover domages and retain the profirs
only when the goods are reseld after giving the nofice of resale 1o the buyer.
Thus, if the goods ore resold by the seller without giving any notice to the buyer,
the seller connot recover the loss suffered on resale. Moreaover, if there iz any
profit on resale, he must refurn it to the original buyer, i.e., he connot keep such
surplus with him [Section 54(2)].

{iii) Where an unpaid seller who has exercised his right of lien or stoppage in
transil resells the goods: The swbsequent buyer ooguires the good title thereof s
against the original buyer, despite the fact that the notice of re-sale has not been
given by the seller to the original buyer.

{iv) A re-sale by the seller where a right of re=sale is expressly reserved in o
coniract of sale: Sometimes, it is expresly agreed between the seller and the
buyer that in case the buyer mokes default in payment of the price, the seller will
résell the goods 1o some other person. In such coses, the seller is said te have
reserved his right of resole, and he may resell the goods on buyer's default. it
may be noted that in swch cazes, the saller i3 not reguired to give notice of resale.
He is enfitled to recover domages from the original buyer even if ne notice of

resale is given.

(v} Where the property in goods has not passed to the buyer: The unpaid seller
has in addition te his remedies a right of withhelding delivery of the goods. This
right iz similar,
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Question 1 (Study Material)
Mr. XU and Mr. YU are partners in a partnership firm. Mr. XU introduced MU
(an employes) as his partner to ZU, MU remained silent. ZU, a trader believing
MU as partner supplied 50 Laptops fo the firm on credit. After expiry of credit
period, ZU did not get amount of Laptop sold to the partnership firm. ZU filed
a suit against XU and MU for the recovery of price. Does MU is liable for such
purpose?
Ans: Pravision: As per Section 28 of Indian Partnership Act, 1932, Parnerzhip
by holding out is clie known a3 parnarship by estoppel. Where a man holds
himself out as a partner, or allows athers to do it, he is then stopped from denying
the choracter he has assumed ond uvpon the foith of which creditors may be
presumed to have acted. A person may himself, by his words or conduct have
induced others to believe that he is o partner or he may have allowed others to
represent him as a partner, The result in both the cases is identical.
Conclugion: In the given cose, MU [the Manoger] is also liable for the price
becouse he becomes a partner by holding out as per Section 28 of Indion
Partnership Act, 1932,

Question 2 [3tudy Material, Mip Meow 20320, Mip2 Nov 20321, Mipl Mow Z0232)
Ms. Lucy while drafting partnership deed taken care of few important points.
What are those points? She wants to know the list of information which must
be part of parinership deed drafted by her. Also, give list of infermation to be
included in partnership deed?

Ans: Ms. Lucy while drafting portnership deed mast toke core of following
impartont points: * Mo particular formalities are required for an agreement of
partnership.

* Partnership deed may be in writing or formed verbally. The document in writing

containing the various terms ond conditions os to the relationship of the partiners
to each other is called the ‘parinership deed’.

* Partnership deed should be drafted with care ond be stamped occording to the
provisions of the Stamp Act, 1899,

* If portnership comprises immovable property, the instrument of parinership must
be in writing, stamped and registered under the Regivtration Act.
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List of informatien included in Partnership Deed while drafting Partnership
Deed by Ms. Luey:
1. Mame of the partnership firm,
2, Mamaes of oll the pariners.
. Maoture and place of the business of the firm.
. Date of commencement of partnership.
. Duration of the partnership firm.
. Capital confribution of eoch portner.
7. Profit Sharing ratio of the partners.
on and Retirement of a pariner.
7. Rates of interest on Capital, Drawings and loons,

10. Provisions for settlement of occounts in the cose of dissoletion of the firm.
11. Provisions for Salaries or commissions, payable ta the partners, if any.
12.Provisions for expulsion of a partner in case of gross breach of duty or fravd.

Mote: Ms. Lucy may add or delete any provision according to the needs of
the partnership firm.

Question 3 (Study Malerial, Past Paper Mav 2020, Rtp May 2020, Past Paper
Jan 2021, Mip] MNev 2022)

Explain the following kinds of partnership under the Indian Partnership Act,

1932

{i} Partnership at will {ii) Particular parinership.

Ans: Partnership ot will: According to Section 7 of the Indian Partnership Act,

1932, portnership ot will s o partnership when:

1. no fixed period hos been agreed upon for the duration of the parinership; ond

2, there is no provision made as fo the determination of the partnership.

Thess twa conditions must be satisfied before a partnership can be regorded as

gither for the duration of the portnership or for the determinotion of the
partmership, the partnership s not partnership ot will.

Where o portnership entered inte for a fixed term is continved ofter the expiry
of such term, it is to be treated as having become a partnership at will,

A partnership at will may be dissolved by ony parner by giving natice In writing
to all the other parmers of his intention to dissclve the some.

{ii) Particular partnership: A partnership moy be ergonized for the prosecution

of a single advenivre a: well as for the conduct of o confinvous business. Where

1 rion beco % artner with another FRoa i 15 articydor adventurd or

undertaking the partnarship is called ‘porticular partnership’.
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A F|-;|r'|l|.¢r=|'||"-|:-, canttituted far a :.ingl-l!.- adventure ar unl:l{erln:ﬂ:ing i%, subject to any
agreement, dissolved by the completion of the adventure or undertaking.

Question 4 (Study Material, Past Paper Jan 2021)
Who is o nominal partner under the Indian Parinership Act, 19327 What are
his liabilities?
Ans: Mominal Partner: A person who lends his name to the firm, without having
any real interest in i, is called a nominal pariner.
Liabilities: He is not entitled to share the profits of the firm. Neither he invests in
the firm nor takes part In the conduct of the business. He is, however Hable to third
parties for all acts of the firm,

Quastion 3 (Study Material, Past Paper Jan 2021)
“Business carried on by all or any of them acting for all.” Discuss the statement
under the Indian Partnership Act, 1932,
Ans: Business carried on by all or any of them acting for all: The business must
be carried on by all the partners or by anyone or more of the partners acting far
all. In other waords, there should be a binding contract of mutual agency between
the portners.
An act of one pa rimar in the course of the business of the Firm is in fact an act of
all partners. Eoch partner carrying on the business is the principal as well as the
agent for all the other partners. He iz an agent in 30 far a3 he can bind the other
partners by his acts and he is a principal te the extent that he iz bound by the act
of other pariners.

it may be noted that the true test of parimership is mutval agency. If the element

of mutual agency i3 absent, then there will be ne partnership.

in KD Kamath & Co., the Supreme Court has held that the two esential conditions
to be sotisfied are that:

(1] there should be an agreement to share the profits as well as the losses of
business; and (2] the business must be carried on by oll or any of them acting for
all, within the meaning of the definition of ‘partnership’ under section 4.

The foct that the exclusive power and contral, by aogreement of the parties, is
vested in one partner or the further circumstance that only one parmer oon
cperate the bank accounts or Borrew on behalf of the firm are not destructive of
the theory of partnership provided the two essenfiol conditions, mentioned earlier,
are safisfied.

Question & [(Sudy Material, Past Poper Dec 2021, Mipl May 20232, Mipl Maow
2022, Mtp2 Nov 2022, Mtp2 June 2023)
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Define partnership and nome the essential elements For the existence of a

partnership as per the Indian Partnership Act, 1932, Explain any two such

elements in detail.

Ans: (i) Definition of Parinership: 'Partnership’ is the relation between persons

who hove agreed to share the profits of a business carried on by all or any of

them acting for all. [{Section 4 of the indion Parmarship Act, 1932)

The definition of the partnership contains the following five elements which

musl coexist bafore a parinership can come info existence:

1. Association of twe or mere persons

2 Agreement

3. Business

4. Agreament to share Profits

5. Business carried on by all or any of them octing for all

(i} Elements OF Parnership

The definition of the partnership contoins the following five elements which must
bafa tnershi, praf i

i 1. Association of bwo of more persons: an association of 2 or more

i H ; . A 3 5
I partnership. Therefore, o firm, since it is not o person recognized in the eyes of low !

! parmership firm.

showing mutval understanding between them. It may be aral or in writing.

business. For the purpose, the term business’ includes every frode, sccupotion and

the "ocquisition of goins” which leads to the formation of partnership. Therefore, there

i
b
!
’r
i

the profit thereaf.
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: 3. Business: In this context, we will consider two propesitions, First, there must gxist o :
i profession, The existence of business is essential, Secondly, the motive of the business is i

con be po parinership where there is no intention to carry on the business and to share :

cannct be o portner. Again, a miner cannot be o pariner In o firm, but with the consent
i of all the pariners, may be admitted to the benefits of partnership, The Partnership Act ;

2013 read with the relevant Rules has now put @ limit of 30 portners in any association |

: 2, Agreement: it may be observed that parinership maust be the reswlt of an agreement :
between two or more persons, There must be on agreement entered into by all the i

i persont concerned. This element relates te valuntary contractual nature of parnership. §
Thus, the nature of the partnership is voluntary and contractual. An agreement from !

: which relationship of Partnership arises may be express. It may alsa be Implied from :

the cct dene by porners and from o consistent course of conduct being followed, !

[
[
i
r
[

a




4 Agreemant to share prnhir The ﬂmrlng of profits Is an 1 essential feature ni
! partnership. There can be no parinership where anly one of the partners is entitled to !
: the whole of the profits of the business. Pariners must agres to share the profits in ony :
! menner they choose, But an agreement to share losses is not an essential element, It is
|

i open o one of more partners to agree fo s share all the losses. However, in the event :.-F
i I-n*:.r; 5, unless agreed otherwise, rhﬂ& musl be Borme in the pr-nhr :I:nrmg ratia, '

. 5 Business carried on h'gl' all or um,r of them n:hng for all: The business must I::uﬂ-I
{ carried on by all the partners or by anyone or more of the pariners acting for all. This |

% the cardinal principle of the partmership Low. In other words, there should be _nl
| binding contract of mutual agency between the partners. An act of ane parmer in the |

| course of the business of the firm is in fact an oot of all parmers. Each parter carrying |

i on the business is the principal as well as the agent for all the other partners. He is an |
i agent in so far a5 he con bind the other partiners by his acls and he is o principal to :
he extent that he is bound by the act of other portners. It may be noted that the frue ‘
i test of partnership is mutual agency rather thon sharing of profits. If the element of |
Lmuruul Cgency is 1:I:|1.¢n1 |hn,-n there will be no purrnEran J
Question 7 [(3vdy Material, Past Paper Dac 2021
State whether the following are partnerships:
(i) A and B jointly own a car which they used personally on Sundays and
holidays and let it an hire as taxi on other days and equally divide the
garnings.
{ii) Two firms each having 12 partners combine by an agreement inte one firm.
{iii} A and B, co-owners, agree to conduct the business in common for profit.
{iv) Some individuals form an association to which each individval contributes
500 annually. The objective of the association is to produce clothes and
distribute the clothes free to the war widows.
(v} A and B, co-owners share between themselves the rent derived from a
piece of land.
{wi) & and B buy commedity X and agree to sell the commeodity with sharing
the profits equally.
Ans: (i) Mo, this is not a case of parmership becawse the sharing of profits or of
gross returmns accruing from property holding joint or common inferest in the
property would not by itself make such person's partners.
Alternofively, this part can also be answered as below:
Yes, thiz i1 a caze of partnership, ai the car {3 used personally oaly on Sundays
and holidays and vsed for mest of the days as o Taxi. Hence, it is inferred that
the main purpose of owning the car is to let it for business purpose. Also, there s .\:ﬁ
an agreement for equally dividing the eamings.
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(i} Yes, this is a case of partnership becouse there is an agreement between two
firmz to combine into one firm,

{iii) Yeas, this iz a caze of partnership because A & B, co-owners, have agreed 1o
conduct a business in commen for profit,

{iv) No, this is not a case of partnership as no charitable osiocation con be
flagted in pa i r'.'|'|i|:|.

{w) Mo, this is not a case of partmership a: they are co-owners and not the pariners,
Further, there exist no business.

{wi) Yes, this is o case of partnership as there exist the element of doing business

and 1J'||:.|r|'n[,| aof prafits :ﬂl.ln:l":"-

Guestion B (Study Material, Post Paper Dac 2021
“Sharing in the profils is nol conclusive evidence in the crealion of
partnership”. Comment.
Ans: “Sharing in the profits is nol conclusive evidence in the creation of
partnership™ Sharing of profit is an essential element to constitute a partmership.

The sharing of profits or of gross returns occruing from property by persons
holding joint or common interest in the property would not by itelf moke such
person's pariners. Although the right to participate in profits is o strong fest of
partmership, and there may be cases where, upon a simple porficipation in profits,
there s a partnership, ye! whether the relation does ar does nal exist mut depend
upan the whole contract between the parties.

Where thers is aon express agreement between partners 1o share the profit of o
busingss and the bBusingss is being carried on by all or any of them acting for all,
there will be no difficulty in the light of provisions of Seclion 4, in determining the
axistence or otherwise of partnership.

But the tosk becomes difficult when either there is no specific agreement or the
agreement [s such as does not specifically speak of parmership. In such o case for
festing the existence or otherwise of partnership relation, Section & hos to be
referred.

According to Section &, regard must be had to the real relation between the

parties as shown by all relevont facts token together. The rulg is gosily stoted an

is clear but Its application is difficult. Cumulative effect of all relevant facts such
as written or verbal agreement, real intention and conduct of the parfies, other
wrrovnding circomsiance: efe, are to be considered while deciding the
relationship between the parties and ascertaining the existence of parinership.

Hence, the statement is true [/ correct that mere sharing in the profits is not

conclusive evidence,
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Question 2 (Sludy Material, Past Paper May 2022)
(i) What do you mean by "Parinership for a fixed period’ as per the Indian
Parinership Act, 19327
{ii) Can a minor become a partner in a partnership firm? Justify your answer
and also explain the rights of a minor in a partnership Firm.
Ans: (i) Partnership for o fixed period (Indian Parinership Act, 1932): Where
a provision iz moade by a confract for the duration of the partnership, the
partnership is colled ‘partnership for o fixed peried', It is o portnership created
for a particular period of time. Such a parmership comes to an end on the expiry
of the fixed period.
{if} Minor as a pariner: A minor is nof competent to controct. Hence, a person who
i+ o minaf cecording to the law to which he i3 whbject may nat be a partmer in a
firm, but with the consent of all the partners for the time being, he may be
admitted to the benefits of pnrlm:rl.hip.
Rights of a miner in a partnership Firm:
{i} A mingr partner has a right to his agreed shore of the profits and of the firm.
{ii) He can have access to, inspect and copy the accounts of the firm.
{iii] He con sue the pariners for accounts or for payment of his share but anly when
severing his connection with the firm, and not otherwise.
{iv] On ottaining majority, he may within & months elect to become @ pormer or
net to become o parmer. If he elects to become o parmer, then he is entitled 1o
the share to which he was enfilled as o minor. If he does not, then his share 5 not
liable for any acts of the firm after the date of the public nofice served to that
effect.

Quastion 10 (5tudy Material, Btp Mov 2020)
Explain the provisions of the Indian Partnership Act, 1932 relaling to the
creation of Parinership by holding owt,
Ans: Partnership by holding out is alse known as parimership by estoppel. VWhare
a man helds himself out as a pariner, or allows others to do if, he is then stopped
from denying the character he hos assumed and vpon the faith of which creditors
may be presumed to have acted.
A person may himself, by his words or conduct have induced others to believe that
he is a partner or he may have allowed others to represent him as a parmer. The
result in both the cases i identical.

Example: X and ¥ are poariners in a parinership firm. X infroduced A, a monager,

as his partner to L. A remained silent. Z, a trader believing A a3 pariner supplied
100 T.¥ sets to the firm on credit. After expiry of credit peried, Z did not get
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amount of TV seis sald to the partnership firm, Z filed a it ngniuﬂ X and & for
the recovery of price. Here, in the given case, A, the Manoger is also liable for
the price becouse he becomes o poariner by holding out [Section 28, Indian
Partnership Act, 1932).

It is anly the perscn to whom the representalion has been made and whe has acted
thereon that has right to enforce lability arising out of ‘holding out’.

Question 11 (Sludy Material, Rip Mowv 2023
Mohan, 5chan and Rohan are partners in the firm M/s Mosoro & Company.
They admitted Bohan as nominal partner and on agreement between all the
pariners, Bohan is not entitled to share profit in the firm. Affer some fime, o
creditor Karan filed a suit to Bohan For recovery of his debl. Bohan denied for
same as he is just a nominal poriner and he is not liable for the debts of the
firm and Karan should claim his dues from the other pariners. Taking into
account the provisions of the Indian Pardnership Ac, 1932
[a)} Whether Bohan is liable for the dues of Karan against the firm.
{b) In cose, Karan has filed the suvit against firm, whether Bohan would be
liabla?
Ans: Mominal Partner is o partner only in nome. The person's name is used os if
he were a pariner of the firm, though octually he is not. He is not entitled to share
the profits of the firm but iz liable for all acts of the firm as if he were a real
partner. A nominal pariner must give public notice of his retirement and his insanity
is not @ ground for dissolving the firm. In the instant case, Bohan was admitted as
nominal partner in the firm.
A creditor of the firm, Karan hos cdlaimed his dues from Bohon as he is the partner
in thee Firm. Bohan has denied for the claim by replying that he i meraly a nominal
partmer.
{a) Bohan is o nominal pariner. Even he is not entitled to share the profits of the
firm but is liable for all acts of the firm os if he were o real pariner. Therefore,
he is liable to Earan like other partners,
(b] In case, Karan has filed the it against firm, answer would remain some.

Question 12 (Study Material, Rtp June 2023)
Mr. Ram and Mr. Rahesm are working as feachers in lshwarchand Vidya
Sagor Higher Secondary School and also are very good friends. They jointly
purchased a flat which was given an rent to Mr. Jehn, It was decided bebweaen

landlords and tenants that the rent would be ¥10,000 per month inclusive of

electricity bill. It means the eleciricity bill will be paid by landlords. The —
landlords, by mistake, did not pay the electricity bill for the month of March 225
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2021. Due to this, the electricity department cut the connection. Mr. John has
to pay the eleciricity bill of T2800 and ¥200 as penally to resume the electricity
connection. Mr. John claimed 3000 from Mr. Ram but Mr. Ram replied that
he is liable only for T1500. Mr. John said that Mr. Ram and Mr. Raheem are
pariners therefore he can claim the full amount from any of the partners.
Explain, whether under the provision of Indian Partnership Act, 1932, Mr. Ram
is liable to pay the whole amount of ¥3000 to Mr. John?

Ans: Provision: According to Section 4 of the Indion Partmership Act, 1932,
"Partnership” is the riglation .'I'wrnn pgrions wha hawve i.'lﬂ!'{.‘:.‘d to thare the pr::-[il's
of o buwsiness carried on by all or any of them acting for all. Therefore, for
defermining the existence of partnership, it must be proved,

1. There must be an agreement between all the persons concerned;

2. The agreemant must be to carry on some business;

3. The agreement must be to share the profits of o business and

4. The business was carried on by all or any of tham acting for all.

Fact of the case: On the basis of obove provisions and focts provided in the
gquastion, Mr. BRam and Mr. Boheem comnot be sald toe be under parmership as
they are teachers in a school and just purchased a flat jeintly. By merely giving
the flat on rent, they are not doing business. They are just earning the income from
the property under their co-ownership. Hence, there is no parinership batweean
them,

Conclusion: Therefore, Mr. Ram is lable to pay hiz share only Le., T1500. Mr.
John has to claim the rest £1500 from Mr. Roheem,
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Unit 2: Relations Of Partners

Question 1 [Study Material, Rip June 2023)
State the modes by which a poriner may transfer his interest in the firm in
faveur of anather person under the Indian Partnership Aet, 1932, What are the
rights of such a transferee?
Ans: Seclion 19 of the Indian Poarinership Act, 1932 provides that o shore In @
parime rﬁl‘lif_:l is transferable like any athir properiy, but as the pnrrﬁ{rr:ﬂﬁp
relationship is bosed on mutuol confidence, the assignee of a partmer’s interest by
seile, momgage of atherwite cannst enjoy the same rights and privileges as the
ariginal partner.
The rights of such a transferee are as follows:
(1) During the continuance of parmership, such tronsferee is not entitled
(a) 1o interfers with the conduct of the busines,
(k) to require acoounts, oF
(2] 1o inspect books of the firm.
He is only entitled to receive the share of the profits of the transferring partner
and he is bound to accept the profits as agreed 1o by the pariners, i.e., he connot
challenge the accounts.
(2] On the disselution of the firm or on the retirement of the transferring pariner,
the tramnsferes will be entitled, l:.hal;!illﬁ‘l‘ the re mnining poriners;
ja) to receive the share of the assets of the firm to which the transferring partner
wiag E,.'-|1H'I|¢d, and
) for the purpose of awcertaining the share, he i entitled fo on account as from
the date of the dissolution

By virtue of 3ection 31, no person can be intreduced as a partner in a firm without
the consent of all the parimers. A pariner cannat by transferring his own interast,
make anybody elie a partner in his ploce, unless the other partners agree to
accep! that person o a parimer. At the some time, a parner i not debarred from
rrnn's‘l:{:-rring kit interest, A pnrlnq}r'ﬁ interast i the pnr1nr_1r5|'|ip con B r;_-.-g,nrdt:-::l
as an existing interest and tangible property which can be assigned.

Quastion 2 (Study Material, Mip2 May 2021, RBtp Nev 2021, Mipl June

2033

Whether a miner may be admitted in the business of a parnership firm?
Explain the rights of a minor in the parinership firm
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Ans: A minor cannat be bound by o contract because a minor's contract is woid

and not merely voidable, Therefore, a minor cannot become o partner in a firm

becouse portnership is founded on o contract. Though a miner connot be a parner

in o firm, he con nonetheless be admitted fo the benefits of parimership under

Section 30 of the Act,

In other words, he can be validly given a share in the parimership profits. When

this has been done and it con be done with the consent of all the pariners then the

rights and liokilities of such a partner will be governed under Section 30 os

follaws:

Rights:

(i} A mingr partner has a right to his agreed share of the profits and of the firm,
| He can have acceds to, inspect and coapy the accounts of the firm.

(i} He can sue the pariners for accounts ar for payment of his share but anly when

sevvaring his connection with the firm, and not otherwise.

{iv] On attaining majority, he may within & months elect to become a pariner or

not to become a partner. If he elects to become o pariner, then be i3 entitled to

the share to which he was entitled as a miner. If he does not, then his shore is not

liable for ony acts of the firm after the date of the public notice served to that

effect,

Question 3 [Study Materal, Mip Nowv 2020, Mipl June 2023)
M/s X¥Z & Associates, a partnership firm with X, ¥, Z as senior pariners were

engaged in the business of corpet maonufacturing and exporting to foreign
countries. On 25th August, 2018, they inducted Mr. G, an expert in the fisld of
carpet manufacturing as their partner. On 10th Janwary 2020, Mr. G was

blamed for unauthorized activities and thus expalled from the partnership by
united approval of rest of the pariners.
(i} Examine whather action by the partners was justified or not?
(ii) What should have the facters to be kept in mind prior expelling a partner
from the firm by obther pariners according to the provisions of the Indian
Partnership Act, 19327
Ans: Expulsion of a Partner (Section 33 of the Indian Portnership Acl, 1932):
A partner may net be expelled from o firm by o majerity of partners except in
exercise, in good faith, of powers conferred by confract between the pariners.
The test of good faith at required vnder Section 33( 1] includes thres things:

* The expulsion must be in the interest of the partnership.

* The pariner to be expelled is served with a notfice.

* He is given an oppartunity of being heard.
If a partner is etherwise expelled, the expulsion is null and veid.

131

Coi Shantan Gupta




{i} Action by the partners of M /s XYZ & Associotes, o parinership firm fo expel

M, G from the parinership was justified o he was expelled by wited approval
of the portners exercised in good faith to protect the interest of the parinership
against the vnoutherized activities charged against Mr. G. A proper nofice and
opporfunity of being heard has to be given fo Mr. G,
[ii} The following are the factors to be kept in mind prior expelling a partner
from the firm by ether partners:

ja) the power of expulsion must have existed in a controct beteeen the pariners;

(b) the power has been exercised by o majority of the partners; and

[c) it has been exercised in good faith.

Question 4 (Study Material, Rip May 2020)
A, B and C are pariners in a firm. As per terms of the parinership deed, A is
entitled o 20 percent of the parinership property and profits. A refires from the
firm and dies after 15 days. B and C continue business of the firm without
settling accounts. Explain the rights of A's legal representatives ogainst the
firm under the Indian Partnership Act, 19327
Ans: Section 37 of the Indian Partnership Act, 1932 provides that where a partner
dies or atherwise ceases to be a pariner and there is no final seftlemant of ocoount
befween the |1:|34,1| r:.'-prr.;f;mnri.w:: of the deceased partner ar the firms with the
property of the firm, then, in the obsence of o confract to the contrary, the lagal
represgntatives of the deceased parner or the retired partner are entitled to
claim aither.
(1] Such shares of the profits eamed after the death or retirement of the partner
which is attributable to the use of his share in the property of the firm; or
(2] Interest at the rate of & per cent annum on the amount of his share in the
property. Bosed on the oforesaid provisions of Section 37 of the Indion
Partnership Act, 1932, in the given problem, A's Legol representatives shall be
entitled, at thelr option te:

[a) the 20% shares of profits (o3 per the parinership deed); or

(b} inferest at the rate of & per cent per annum on the amount of A's share in

the property.

Question 3 (Sludy Material, Rip Nov 2020])
Master X was introduced to the benefits of partnarship of M/s ABC & Co. with
the consent of all partners. Afer aflaining majority, more than six months
elopsed and he foiled to give a public notice as to whether he elecled to
become or not to become a pariner in the firm. Later on, Mr. L, a supplier of
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material to M/s ABC & Co., filed a suit against M/s ABC & Co. for recovery of
the debt due.

Im the light of the Indian Partnership Act, 1932, explain:

{i} Te what extent X will be liable if he failed to give public notice after
attaining majority?

{ii} Can Mr. L recover his debl from X7

Ans: As per the provisions of Section 30{5) of the Indian Partnership Act, 1932,
al any time within six months of his aftaining majority, of af his abtaining
knowledge that he had been admitted to the benefits of partnership, whichever
date is later, such person may give public notice that he hos elected to become or
that he has elected not to become o pariner in the firm, ond such notice shall
determine hiz position ot regards the firm,

However, if he fails te give wwch notice, he shall become a pariner in the firm an
the expiry of the soid six months.

If the miner becomes a pariner by his failure fo give the public notice within
specified time, his rights and liabilities as given in Seclion 30(7) are as
Fallaws:

iA) He becomes personally lliable 1o third parties for all acts af the firm done since
he was admitted to the benefits of partnership.

(B} His share in the propery ond the profits of the firm remains the same 1o whidh
he was entitled as a minar.,

(i} Inv the instant casze, since, X hos falled to give a public notice, he shall become
a partner in the M/s ABC & Co. ond becomes personally liable to Mr. L, a third
party.

(i) In the light of the provisions of Section 30(7) read with Section 30{5) of the
indicn Partnership Act, 1932, since X has faoiled 1o give public notice that he has
not elected to not to become a partner within six months, he will be deemed to be
a portner after the pericd of the above six months and therefore, Mr. L con

recover his debt from him also in the some way as he con recover from any other

parimar.

Question & [Study Malerial, Rip May 2021, Rtp Nov 2021, Mip]l Now 2023)
Mr. A (transferor) transfer his share in a partnership firm to Mr. B (transferee).
Mr. B is not entitled for few rights and privileges as Mr. A (transferor) is entitled
tharefor. Discuss in brief the points for which Mr. B is nol entitled during
continuance of partnership?

Ans: Prevision: As per Section 29 of Indian Parinership Act, 1932, a transter by

o poariner af his interest in the FirmJ either absalute or lj'_,' mertgoge, or l:l-';' thie

creation by him of a charge on such interest, does not entitle the tronsferes, during
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the confinuance of the firm, to interfere in the conduct of business, or to recuire
accounts, or to inipect the books of the firm, but entitles the transferee only 1o
receive the share of profits of the tramsferring pormer, and the framsferee shall
accept the account of profits agreed to by the pariners.

Fact of the case: In the given cose during the continvance of partership, such
trandferee Mr. B it not entitled:

* 1o interfere with the conduct of the business,

* to require ocoounts,

= fo Inspect books of the firm.

Conclusion: However, Mr. B is only enfitled to receive the share of the profits of
the transferring partner and he is bound to occept the profits os agreed to by the
parners, e, he cannat challenge the accounts,

Question £ [divdy Material, Mipl May 2021, Mip2 Mow 2021
X, ¥ and Z are pariners in a Partnership Firm. They were carrying their
business successfully for the past several years. Spouses of X and Y fought in
ladies club on their personal issue and X's wife was hurt badly. X got angry
on the incident and he convinced I to expel Y from their partnership firm, ¥
was expelled from parinership without any notice from X and Z. Considering
the provisions of the Indian Partnership Act, 1932, stote whether they can
expel a partner from the firm. What are the eriteria for test of good faith in such
cireumsiances?
Ans: A partner may not be expelled from a firm by o majority of pariners except
in exercise, in good faith, of powers conferred by confract between the partners.
It is, thus, essential that:
the power of expulsion must have existed in g contract between the pariners;
the power has been exercised by a majority of the pariners; and it has been
exercised in good faith. If all these conditions are not present, the expulsion is not
deemed to be in bona fide interest of the business of the firm,
The test of good faith as required under Section 33(1) includes three things:
* The expulsion must be in the interast of the portmership.
* The partner te be expelled is served with a notice.
* He is given an opportunity of being heard.
If a pariner is otherwise expelled, the expulsion is null and veid.
Thus, according to the test of good foith os required under Section 33(1),
expulsion of Partner ¥ is not valid.

=
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Question B (Mip May 2020, Mip] May 2021)
*Theuvgh a miner cannal be a partner in a firm, he can nonetheless be admitted
to the benefits of partnership.”
{I}) Referring to the previsions of the Indian Partnership Act, 1932, state the
rights which can be enjoyed by a minor partner.
(I} State the liabililies of a minor parner both:

{i) Before attaining majority and
(i) Afer attaining majority.

Ans: (1) Rights which can be enjoyed by a minor partner:
|:i] A mingr partner has a righr ta his ngrﬁ,td share of the FJI'I:-[“E and of the firm,
{iif) He can have access to, inspect and copy the accounts of the firm.
(i) He can sue the pariners far accounts or for payment of his share but anly when
severing his connection with the firm, and not otherwise.
{iv] attaining malority, ke may within & months elect to become a partner or mot
te become o partner,
If he alects to become a partnar, then he is entitled to the share to whidh he was
entitled as a minor. If he does not, then his share iz not iable for any acts of the
firm after the date of the public notice served to thot effect.
{1} (i} Liabilities of a minor parner before attaining majority:
{a) The liability of the minor is confined only to the extent of his shore in the profifs
and the propery of the firm
(] Minor hos no personal liability for the debts of the firm incurred during his
rrtiru:;ri1].:..
lc] Minor cannot be declared insolvent, but if the firm s declared insolvent his
ihare i the firm vests i the Official F!-tl:f:.iw:'rr.." Aﬂigrlifr}.
{ii} Liabilities of @ minor partner affer attaining majority:
Within & months af his attaining majority ar an his abtaining knowledge that he
had been admitted to the benefits of partnership, whichever date is later, the
minar partner has to decide whether he shall remain a poariner or leave the firm,
Where he has elected not to become partner, he may give public notice that he
has elected not to become poriner and such notice shall determine his position s
regards the firm, If he fails to give such notice, he shall become o partner in the
firm on the expiry of the soid six months.

Question 9 (Past Paper July 2021)
What do you mean by "“implied autharity"” of the pariners in a firm? Paint awl

the extent of partner's implied autheority in case of emergency, referring to the
provisions of the Indian Parinership Act, 1932




Ans: Implied Authority of Pariner as Agent of the Firm [Section 19): Subject to
the provisions of section 22, the act of a partner which is dene 1o carry on, in the
vsual way, business of the kind carried on by the firm, binds the firm.
(1] The autherity of o partner to bind the firm conferred by this section is colled
his “implied authority"”.
':21 I Hhe ::I'.J'.;-:':-m:l: -:11: any uiage or cuitom ¢-[ I‘rl;:u:_:|¢ e I|'|¢ contrary, the iﬁ‘lp]it&d
autharity of o partner does not empower him to-
[a) Submit o dispute relating to the business of the firm to arbitration;
(b) open a banking account on behalf of the firm in his own name;
(e} compromise or relinguish any claim or portion of a claim by the firm;
[} withdrow a suit or proceedings filed on behalf of the firm;
[e) admit any lability in a suit or proceedings against the firm;
(f) ocquire immovable property on behalf of the firm;
[a) transfer immovable property belonging to the firm; and
(B} enter inte partnership on behalf of the firm.
Made OF Daing Act to Bind Firm [Seclion 22): In arder to bind a firm, an act ar
instrument done or executed by o portner or other person on behalf of the firm
chall be dene or executed in the firm name, or in any other monner exprassing or
imp|'lr'in{| an intention to bind the firm.

Questien 10 (Rip May 2020]
*Pariner indeed virtvally embraces the character of both o principal and an
agent'”. Describe the said statement keeping in view of the provisions of the
Indian Partnership Act, 1932,

Ans: “Pariner indeed virtvally embraces the character of both a principal and
an agent": Subject to the provisiens of seclion 18 of the Indion Parmership Act,

1932, o partner is the agent of the firm for the purposes of the business of the
firm,

A portnership is the relofionship between the partnars who have agreed fo thare
the profits of the business carried on by oll or any of them acting for all [Section
4], Thiz definition suggests that any of the partners can be the agent of the others.
Section 18 clarifies this pasition by providing that, subject ta the provigions of the
Act, a partner is the agent of the firm for the purpose of the business of the firm.
The partner in

agent, 3o far as he acts for himself and in his own interest in the common concern
of the partnerthip, he may properly be deemed a3 a principal and 3o far, as he
acts for his partners, he may properly be deemed o an agent.
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The principal distinetion between him and o mere agent is that he hai o commumity
of interest with other partners in the whale property ond business and liabilities
of parmership, whereas an agent as such hos no interest in either,

The rule thot o partner is the agent of the firm for the purpose of the business of
the firm cannot be opplied fo all transactions and dealings between the pariners
themselves. It is applicable only to the act done by pariners for the purpose of
the business of the firm,

Question 11 (Mip May 2020, Mip2 May 2021)
A, B, and C are partners of a partnership firm ABC & Co. The firm i3 a dealer
in office furnifure. A was in charge of purchase and sale, B was in charge of
maintenance of accounts of the firm and C was in charge of handling all legal
matters. Recantly, through an agreement among them, it was decided that A
will be in charge of mainfenance of accounts and B will be in chorge of
purchase and sale. Being ignorant about such agresment, M, a supplier
supplied some furniture fo A, who ultimately sold them to a third party.
Refarring to the provisions of the Parfnership Act, 1932, advise whether M can
recaver money from the Firm.
What will be your advice in case M was having knowledge about the
agrasement?
Ans: Provision: According to Section 20 of the Indian Partnership Act, 1932, the
partners in a firm may, by contract between the poriners, extend or restrict
implied autharity of any pariners,
Motwithstanding any such restriction, any act doene by a pariner on behalf of the
firm which falls within his imp”i}d nurhuri!*_.r binds the firm_, unless the P& rLon with
whom he is dealing knows of the restriction or does not know or believe that
partner to be a partner.
The implied authority of o partner may be extended or restricted by contract
berwesn the parfners.
Under the fellowing conditions, the restrictions impesed on the implied authority of a
pariner by ogreement sholl be effective ogainst o third party;
1. The third party knows above the restrictions, and
2. The third porty does not know that he is dealing with o partner in a firm.
Fact of the case: Nq-.-.-, r:&[{!:’rinﬂ to the cose giw}n in the l,',||.|-|:'.~1.ri4;|rrII M sl,lpp!it;d

furniture to A, who ultimately sold them to a third party and M was also ignorant
about the agreement entered infe by the parmers about the change in their rale.

Conclusion: Therefore, M on the basis of knowledge of implied authority of A,

con recover money from the firm,
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But in the second situation, if M was hnviuﬂ ||:11¢-'A'|:.~|:|gt_: about the agresment, ]
connet recover money from the firm,

Question 12 (Past Paper Mov 2020)

Comment on 'the right to expel partner must be exercised in good faith’ under
the Indian Partnership Act, 1932,
Ans: A partner may not be expelled froam a firm by a majority of pariners excep
in axercise, in good faith, of powers conferred by contract between the pariners.
It is, thus, essential that;

(i) the power of expulsion must hove existed in o confract between the pariners;

(i) the power hos been exercised by o majority of the partners; and

[ili) it has been exercised in good faith,
if all these conditions are not present, the expulsion is not deemed to be in bona
fide interest of the business of the firm.

Question 13 (Past Paper Naw 2020])

P, G, R and 5 are the partners in M/S PGRS & Co., a partnership firm which
deals in frading of Washing Machines of various brands.
Due to the conflict of views between pariners, P & O decided to leave the
partnership firm and started competitive business on 315t July, 2019, in the
name of M/5 PQ & Co. Meanwhile, R & 5 have continued using the property
in the name of M/S PQRS & Co. in which P & Q also has a share.
Based on the above facts, explain in detail the rights of sulgoing pariners as
per the Indian Partnership Act, 1932 and comment on the following:
{i} Rights of P & Q fo start a competifive business.
{ii} Rights of P & Q regarding their share in property of M/5 PQRS & Co.
Ans: (i) Rights of oulgoing partner to carry on competing business (Section 3é
of the Indian Partnership Act, 1932)
(1) An sutgeing partner may carry on business competing with that of the firm and
he may advertise such business, but subject to contract to the contrary, he moy not,

(a) use the firm nome,

(k) reprezent himself as carrying on the business of the firm or

(el solicit the custom of persons who were dealing with the firm before he

ceased to be a parner,

(2} Although this provision has imposed some restrictions on an cutgoing partner,

it effectively permits him to corry on o business competing with that of the firm.
However, the pariner may agree with his partners that on his ceasing to be o, he
will mot carry on o basiness similar to that of the firm within a specified peried or
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within specified lecal limits, Swch an agresment will nal be in rettraint of frade if
the restraint is reasonable [Section 36 (2)].

From the abeve, we con infer that P & G can start competitive business in the nome
of M/5 PQ & Co after following above conditions in the obsence of oany

g regment,

{ii} Right of ouigoing poriner in cerfain cases fo share subsequent profifs
(Section 37 of the Indian Pardnership Act, 1932)

According to Sediion 37, where ony member of o firm hos died or otherwise
ceased to be pariner, and the surviving or continuing paoriners carry on the
business of the firm with the property of the firm without any final settlement of
occounts as betwaen them and the outgoing portner or his estate, then, in the
absence of a contract 1o the contrary, the oulgoing partner or his estate s entitled
at the aption of himself or his representatives to such share of the profits made
since he ceased to be o partner os may be attributable to the use of his share of
the property of the firm or to inferest of the rate of six per cent per annum on the
amount of his share in the property of the firm.

In the instant case, P & Q can share in property of M/s PQRS & Co. keeping in
view af the above provisions.

Question 14 [Past Paper Nov 2020, Rip May 2021)
Explain in delail the circumstances which lead te liability of firm for
misapplication by partners as per provisions of the Indion Parmership Ach,
1931,
Ans: Liability of Firm for Misapplication by Partners (Seclion 27 of Indian
Partnership Acl, 1932): Where-
(o] o portner octing within his apporent outhority receives money or property
from a third party and misapplies i, or
(k)] a firm in the course of s business receives money or property from a third
party, and the money or property is misapplied by any of the partners while it is
in the cwtody of the firm, the firm is Hable to make good the loss,
Analysis of section 27

It may be observed that the workings of the two clouses of Section 27 are

designed 1o bring out clearly an important point of distinction between the fweo
cotegories of cases of misapplication of meney by partners,
Clause (a) covers the case where o partner acls within his authority and due to
his outhority as a pariner, he receives money or property belonging to o third
party and misopplies that money or property. For this provision 1o be alfracted,
it is not necessary that the money should have actually come inta the custody of .\:\
the Firm.
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On the other hand, the provision of clavse (b) would be attracted when such
money or property hos come inte the custody of the firm and it is misapplied by
any of the pariners. The firm would be lioble in both the coses.

CQueshion 15 (Rip May 2021, Mipl Mov 2021, Past Paper Jan 2021, Mip2
Mey 20°032)

M, M and P were pariners in a firm. The firm ordered JR Limited to supply the
furniture. P dies, and M and N continves the business in the firm's name. The
firm did nol give any notice about P's death to the public or the persons
dealing with the firm. The furniture was delivered to the firm after P's death,
fact about his death was known lo them at the time of delivery. Aferwards
the firm became inselvent and failed to pay the price of furniture to JR Limited.
Explain with reasens:
{i} Whether P's privale estate is liable for the price of furniture purchased by
the firm?
{ii} Whether does it make any difference if JR Limited supplied the furniture fo
the firm believing that all the three parners are alive?
Ans: Provision: According to Section 35 of the Indian Parinership Act, 1932,
where under o confract between the partners the firm is not dissolved by the death
of a partngr, the estate of a deceated pariner i3 not liable for any act of the firm
done after his death.
Further, in order that the astole of the dececsed poriner may be absolved from
lighility for the future obligations of the firm, it is not necessary to give any notice
either to the public or the persons having dealings with the firm.,

Fact of the case: In the given guestion, JR Limited hos supplied furniture to the
partnership firm, after P's death. The firm did not give notice about P's death to
public or people dealing with the firm. Afterwards, the firm become insclvent and
could not pay JR Limited.

(i} Since the delivery of furniture waos made after P's death, his estate would not
be liable for the debt of the firm. A suit for goods wold and delivered would not
iz against the representatives af the deceased partmer. This @ becouse there wis
no debt due in respect of the goods in P's lifetime.

(i) It will nat make any difference even if JR Limited supplied furniture to the firm

believing that all the three pariners are alive, as it is not necessary o give any
notice either to the public or the persons having dealings with the firm, so the
estale of the dececsed pariner may be absalved from lability for the fufure
chligations of the firm.
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Question 156 (Past Paper Jan 2021)
Discuss the liability of a partner for the act of the firm and liability of firm for
act of @ partner fo third parties as per Indian Parinership Act, 19312,
Ans: Liability of a partner for acts of the firm [Section 25 of the Indion
Partnership Act, 1932): Every partmer is llable, jointly with all the other partners
and also severally, for all acts of the firm done while he is a parmer. The partmers
are jointly and severally responsible o third parties for all acts which come under
the scope of their express or implied outhority. This is becouse that all the octs
done within the scope of authority are the acts dene towards the business af the
Firm.
The expression ‘act of firm' connotes any act or amission by all the pariners or by
any partner or agent of the firm, which gives rise to a right enforceable by or
against the firm. Again, in order to bring o cose under Section 25, it is necessary
that the act of the firm, in respect of which Hability is brought to be enforced
agalinst a party, must have been done while he was a pariner.

Liakility of the firm for wrongful acts of o pariner and for misapplication by
pariners (Seclions 26 & 27 of the Indian Parinership Act, 1932): Where, - by
the wrongful act or omission of o parner in the ordinary course of the business of
a ‘Firrn, ar with the |:||.r1|"t-.:|:r|'|":.' of hit pariners, leasis ar Enil..rr}- % eaoutad to cny thirdd
party, or any penalty is incurred, the firm is lioble therefor to the some extent as
the partner.

A partner acting within his opparent autharity receives money or property from o
third pary and misaopplies it, or a firm in the course of its business receives money
oFr propérty from o third party, and the money or property 15 mt;a;lpp“&ﬁ hy any
of the portners while it is in the custody of the firm, the firm is lioble to moke good
the loss.

Quastion 17 (Pasl Paper July 2021, Mipl May 2022 Mip2 Mev 2022, Mip2

June 2033)

Mr. M is one of the Four partners in M/s XY Enterprises. He owes a sum of Té

crore to his friend Mr. Z which he is vnable to pay on due time. 3¢, he wants
to sell his share in the firm fo Mr. Z for settling the amaund.
In the light of the provisions of the Indian Partnership Act, 1932, discuss each
of the following:
(i} Can Mr. M validly transfer his interest in the firm by way of sale?
{i1] What would be the rights of the fransferes (Mr. Z) in case Mr. M wants to
refire from the firm after o peried of & months from the date of ransfer?
Ans: According to Section 2% of the Indion Partnership Act, 19332,
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(] A rr_nn'sfl‘rr h:,' a_pariner af his interest in the firm, either absalute or by
martgage, or by the creation by him of a charge on such interest, does not entitle
the traomsferes, during the continvance of the firm, to interfere in the conduct of
business, or to require accounis, or bo inspect the books of the firm, bul entitles the
transferes only to receive the share of profits of the transferring partner, ond the
transferee shall accept the account of profits agreed ho by the partners,

(2] IF the firm is disselved or if the transferring partner ceases to be a partner, the
transferas is entitled os agoinst the remaining poriners to receive the share of the
assets of the firm to which the transferring partner is entitled, and, for the purpose

of ascertaining that share, o an account as from the date of the dissalution.

In the light of facls of the question and provision of law:

(i} Yes, Mr. M con validly transfer his interest in the firm by waoy of sale.

|:ii:| Cin the retirement of the 'In_'rnsl:t_un'ng partner [Mr. M], the transferee (Mr. )

will be entiled, against the remaining pariners:
(a] to receive the share of the assets of the firm to which the tramsferring
poartner was entitled, and
(b] for the purpose of ascertaining the share, he is anfitled to an account os
from the date of the dissolution. So, in this cose on Mr. M's refirement, Mr. Z
would be entitled to receive the value of Mr. M's share to the extent of Té
crare in the firm's astefs

Quastion 18 (Post Poper May 20232)
M/s ABC Associates is a partnership firm since 1990. Mr. A, Mr. B and Mr. C
ware pariners in the firm since beginning. Mr. A, being a very senior partner
of aged T8 years transfers his share in the firm te his son Mr. Praleek, a
Chartered Accountant. Mr. B and Mr. € were not interested that Mr. Prateek
join ithem as partner in M/s ABC Associales. After some time, Mr. Prateek feli
that the books of accounts were displaying only a small amount as profit
despite a huge turnover. He wanted to inspect the book of accounts of the firm
argwing that it is his entittement as a transferee. However, the other partners
believed that he cannot challenge the books of accounts. Can Mr. Prateek, be
intreduced as a partner if his father wants to get a retirement? As an advisor,
help them resolve the issues applying the necessary provisions from the
Indian Partnership Act, 1932,
Ans: (i) Infroduction of a Partner (Section 31 of the Indian Parnership Act,
1932): Subsject fo contract between the pariners and to the provisions of Section
30, ne person shall be infroduced o5 o partner inte a firm without the comsent of

all the existing partners. In the instant case, Mr. Prateek con be introduced a5 a H
3 -

partner with the consent of Mr. B ond Mr. C, the existing partners.
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(ii) Rights of Transferee of a Parner's interest (Section 29): A transfer by o
partner of his interest in the firm, either absolute or by mortgage, or by the
creation by him of o charge on such interest, does net entitle the fransferes, during
the confinuance of the firm, fo interfere in the conduct of business, or to require
accounts, or o inspect the books of the firm, but entitles the transferes only fo
receive the share of profits of the tramsferring pariner, and the tframnsferee shall
accept the account of profits agreed to by the parters. Hence, hare Mr. Prateek,
the transferee in M/S ABC Associates connot inspect the books of the firm and
cantention of the aother pariners 1% ri-;]'hr that Mr, Pratesk connat :hnllcngn the

books of accounts,

Quashion 19 (Rtp Mov 2021]
A, B and C are pariners of a partnership firm earrying on the business of
construction of apardments, B who himself was a wholesale dealer of iron bars
was entrusted with the work of selection of iron bars after examining its
gquality. As a wholesaler, B is well aware of the market conditions. Current
market price of iron bar for construction is T350 per Kilogram.
B already had 1000 Kg of iron bars in stock which he had purchased befare
price hike in the markel for €200 per Kg. He supplied iron bars lo the firm
without the firm realising the purchase cost. |s B liable to pay the firm the exira
monay he made, or he doesn't have to inform the firm as it is his own business
and he has not taken any amount more than the current prevailing market
price of T3507 Assume there is no confract between the pariners regarding the
above.
Ans: Provision: According to section 14 of the Indion Partnership Act, 1932,
subjest to controct belwaen partners —
(a) if a parmer derives any profit for himself from any ronsaction of the firm, or
from the use of the property or business connection of the firm or the firm nome,
he shall account for that profit and pay it to the firm;
(k) if a partner carries on any business of the same noture a3 and competing with
that of the firm, he shall occount for and pay to the firm all profits made by him
in that business,
Fact of the case: In the glven scenario, Mr. B had seld lren bar to the firm at the

currgnt privailing market rate of L350 per Kg though he hod steck with him which

he bought for T200 per Eg. Hence, he made an extra profit of T150 per Kg. This

is arising purely out of transoctions with the firm.
Conclusion: Hence, Mr. B is accountable to the firm for the extrao profit eamed
thereby.
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Question 20 (Mipl Mowv 2021, Rip May 2023, Mip2 May 2022)
Sohan, Rohan and Jay were pariners in a firm. The firm is dealer in office
fumiture. They have regular dealings with M/s AB and Co. for the supply of
furniture for their business. On 30th June 2018, one of the partners, Mr. Jay
died in o road accident. The firm has ordered M/s AB and Co. to supply the
Furniture for their business on 25 May 2018, when Jay was also alive.
Mow S5ohan and Rohan conlinue the business in the firm's name affer Jay's
daath. The firm did not give any notice about Joy's death fo the public or the
persons dealing with the firm.
M/s AB and Co. delivered the furniture to the firm on 25 July 2018. The fact
about Jay's death was known fo them at the time of delivery of goods.
Afterwards the firm became insoelvent and failed to pay the price of Furniture
te M/s AB and Co. Mow M/s AB and Co. has filed a case against the firm for
recovery of the price of furniture,
With reference to the provisions of Indian Parnership Act, 1932, explain
whether Jay's privale estate is also liable For the price of furniture purchased
by the Firm?
Ans: Provision: According to Section 35 of the Indion Parinership Act, 1932,
where under a confract between the partners the firm is not dissolved by the death
of a partner, the eslate of a deceated pariner is not liable for any act of the firm
done after his death.
Further, in order that the astate of the deceosed pariner moy be absolved from
liability for the future obligations of the firm, it is not necessary to give any notice
either to the public or the perions having dealings with the firm.

Fact of the case: In the light of the facts of the case ond provisions of law, since
the delivery of furniture was made after Jay's death, his estate would not be
liable for the debt of the firm. & suit for goods sold ond delivered would not lie
against the representatives of the deceased partner. This is because there was no
debt due in respect of the goods in Jay’s lifetime. He was already dead when the
delivery of goods wos made to the firm and alse it is not necessary to give any
notice either to the public or the persons having dealings with the firm on o death
of a partner (Section 35).

Conclusion: 5o, the estaote of the deceosed pariner may be obsolved from
liakility for the future obligations of the firm,

Question 21_(Rip May 2022)

Moni and Tony were parners in the firm M/s MOTO & Company. They
admitted Sony as partner in the firm and he is aclively engaged in day-to-day
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aclivities of the Firm, There is a tradition in the Firm that all active partners will
get a monthly remuneration of T20,000 but no express agreement was there.
After admission of Sony in the firm, Moni and Tony were continuving getting
salary frem the firm but no salary was given fo Seny from the firm. Sony
claimed his remuneration but denied by existing pariners by saying that there
was no express agreement For that. Whether under the Indian Partnership Act,
1932, S5ony can claim remuneration frem the firm?

Ans: By virtue of provisions of Section 13(a) of the Indion Partnership Act, 1932
a pariner is not entitled to receive remuneration for taking part in the conduct of
the business. But this rule can aclways be varied by an express ogreament, or by
a course of dealings, in which event the pariner will be entitled to remuneration,
Thus, a pariner can claim remuneration even in the absence of o contract, when
such remuneration i@ payable under the confinved woage of the Firm. In ather
wards, where it is customary to pay remuneration to a partner for conducting the
business of the firm, he con claim it even in the abience of o confract for the
payment of the some.

In the given problem, existing partners are getting regularly o manthly
remuneration from firm customarily being working pariners of the firm. As Sony
ol admitted as working partner of the firm, he i entitled to get remuneration
like exbher p-::rhs:r--

Quastion 22 (Rip Nov 2022)
A, B and C are partners in M/s ABC & Company. The firm has decided to
purchase a machine from M/s LMN & Company. Befere A & B purchase the
machine, € died. The machine was purchased but thereafler & and B became
insolvent and the firm woas unable to pay for machine. Explain, would the
estate of C liable For the dues of M/s LMMN & Company?
Ans: Provision: Liability of Partner in cose of death
According to Section 35 of Indian Parinership Act, 1932, the estate of o deceased
partner is not liable for any act of the firm done after his death. The estate of the
deceased pariner may be absalved from liability for the fulure sbligations of the
firm, it is not necessary to give any nofice elthaer 1o the public or the persens having
dealings with the firm,

Fact of the caie: In the mitam CoseE, .'-':l.-'ls. ABRC & f:n-lnpnr'l:,' Wi hn'l.'ing thirases

partners A, B and C. The firm was going to purchase a machine from M/s LMN &
Company, Before A & B purchaze the machine, C died. Machine was purchased
but after that A and B become insolvent and the firm was unable to poy for
machine,
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Conclusian: On the basis of abeve provisions and facts of the prablem given, this
maching was purchased after the death of C. Hence, the estate of C would not be

liable for the dues of M/s LMM & Compony.

Ans:

Legal stalus

Distribution
of profits

Extent of
liability

GQuestion 23 (Mipl Nev 2021, Mip2 May 20232)
Enumerate the differences between Partnership and Joint Stock Company.

A firm is not legal entity Le., it has
ne legal persenality distingt from the
personalities of s constituent
mamEars.

Ina 'Fir'r.n.J avary partnar is an agent
of the other partners as well as of

the firm.

The profits of the firm must be
distributed among the parimers
the the
partnership deed,

cecording 1o terms of

In o parinership, the lability of the
partners is unlimited, This means that
eoch partner is liable for debts of o
firm incurred in the course of the
business of the firm and these debis
con be recovered from his private
if the
indufficient to meat tham whally.

property, joint estate s

The firm's property Is that which Is
the “joint estate™ of all the pariners
as distinguished from the "separate’
estate of any of them and it does
naot beleng te a body distinet in law
from its members.
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Joint Stock Company
A company 15 a separate legal entity
distinet from its members

(Salamon », Salamen),

in o company, a member is not on
agent of the other members or of the
company, his actions do not bind
either,
Thera is no such
distribute itz

members, Some portion of the profits,

compulsion to

profits  among  its
but generally not the enfire profit,
become distribuvtable omong  the
dividends

sharehaldears -jr'll',' wihien

ore declared,

In a company limited by shares, the
liakility of a shareholder is limited to
the omownt, if any, unpoid on his
shares, but in the case of o guarantee
campany, the iability is limited to the
amount for which he hoas agreed to
be liable. However, there may be
the lLability of

compoamies  whers

members s unlimited.
In o company, iis property Is
separate from that of its members
wie con recaive |t back anly in the
form of dividends refund of

capital.

or
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af

Transfer
shares

Management

Registration

Winding up

| Mo. of
Membership

I ﬁu Ft.! T-iﬂ-F;
Exisfence

=

A share in a parinership connot be
transferred without the consent of
all the parmer.

In the obience of an express
agreement to the contrary, all the
partners are entitled to poarticipate

in the manageament.

Registration is not compulsory In the
case of partnership.

A partnership firm con be dissolved
at any time if all the partners aogree.

According to section 454 of the
Companies Act, 2013, the number
of pariners in any ossociation shall
not exceed 100,

However, the RBule given under the
Compaonies [Miscellonecus] Rules,
201 4 restrict the present limit to 50,
“a controct to the
death,
insolvency of a partner results in the

Unless there s

confrary, retirement or

diszolution of the firm.
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In @ company a shareholder may

transfer his shores, subject to the
provisions contained in its articles. In
the case of public limited companies
whose shares are quoted on the stock
::1:-:|"||.'.|n-g|:ll the tranifer s u".;u-n"':.'
unrastricted,
Members of not
the

are

a company are

antitled to  toke port in
they
appointed as directars, in which cose

they

management unless

may participote. Members,
however, enjoy the right of attending
general meeting amd wofing whera
they can decide certain guestions
as  election of directors,
appeintment of ouditors, atc
A  company cannot come  into
existence unless it is registered under
the Companies Act, 201 3.
A compoany, being a legal person is
aither wind wvp by the Maotional
Company Law Tribunal ar its name iz
of by the

Companies.,

struck Registrar of
& privote company moay have as
many as 200 members but not less
than twe and o public company may
hove any number of members but not
less thon seven. A private Company
can alio be formed by one person

known as one persen Company.

A compony enjoys a perpetual
sucoassion




Question 24 [Rip June 2023
Shyam, Mohan and Keshav were pariners in M/s Mandlal Gekul Wale and
Company. They mulually decided that Shyam will take the responsibility to
sell the goods, Mohan will do the purchase of goods for the firm and Keshav
will look after the accounts and banking department. No one will interfere in
other's department. Onece, when Shyam and Keshav were out of fown, Mohan
got the information that the price of their goods is going dewn sharply due to
some government poelicy which would result in heavy loss to the Firm if goods
are not sold immediately.
He tried to contact Shyam who has authority to sell the goods. When Mohan
couldn't contact Shyam, he sold all goods at a reduced price to save the firm
from heavy loss.
Thereafter, Shyam and Keshov denied accepting the loss due to sale of goods
at reduced price as it's only Shyam wheo has express authority to sell the
goods. Discuss the consequences under the provisions of the Indian
Partnership Act, 1932,
Ans: Provision: According to Section 20 of Indicn Partnership Act, 1932, the
partners in a firm may, by contract between the partners, extend or resrict the

dong by o partmer on behalf of the firm which falls within his implied authority
binds the firm, unless the person with whom he is dealing knows of the restriction
or does not know or believe that partner te be a poariner.

Further, azeording to Section 21, o partner has authority, in an emergency, to do
all such acts for the purpose of protecting the firm from loss as would be done by
o persen of aerdinary prudence, in his own case, acting vescdeer similoar girgumstanges,
and such acts bind the firm.

Fact of the case: On the bosis of provisions ond focts provided in the question,
though Shyam was expressly outhorlsed to sell the goods, Moehan sold the goods
at some loss. It was very much cleor that Mohan has done what a person of
ardinary prudence does in an emergency to protect thee firm from heav ¥ lowes.,

Conelusion: Hence, this sale will bind the firm.

Question 25 (Rip June 2023)
X and ¥ were partners in a firm. The firm was disselved on 12th June, 2022
but ne public netice was given. Thereafter, X purchazed some goods in the
firm's name from Z. Z was ignorant of the fact of the dissolution of the firm. X
became insolvent and Z filed a suit against ¥ for recovery of his amouni. State

with reasons whether ¥ would be liable under the provisions of the Indian ci
Partnership Act, 19327
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Aﬂ::Ef virtue of provisions of Section 45 of the Indian Partnership A, 1932,
notwithstanding the disselution of a firm, the partners continue to be liable as such

to third porties for any oct done by ony of them which would have been on act
of the firm, if done before the dissolution, vntil public nofice is given of the

dissolution.

in the instant case, X ond ¥ were partners in a firm which was dissolved but no
public nofice was given. After disselution, X purchased some goods in the firm's
name from Z who was ignorant of the foct of the dissolution of the firm. X become
insolvent and Z filed a sult against ¥ for recovery of his amount.

Following the provisions of Section 45, X ond ¥ are continuing to be lioble against
third parties even after disselution of the firm until public notice s given. As in the
given problem, X became insolvent, therefore, ¥ will be lioble to Z.

Question 26 (Rip June 2023, Past Paper Mow 2022
Can a partner be expelled? IF so0, how? Which factors should be kept in mind
prier to expelling a partner from the firm by the other pariners according to the
provision of Indian Partnership Act, 19327
Ans: Expuliion of partner and foctors to be kept in mind;
As par Section 33 of the Indion Parinership Act, 1932, o partner moy not be
expelled from a firm except
[i} the power of expulsion must hove existed in o confract between the pariners;
[ii] the power hos been exercised by a majority of the pariners; and
(i) Bt heis bean exercised in good faith.
Ir all these conditions are not present, the expubiion is not deemed o be in bona
fide intarest of the business of the firm ond shall be null and void.
The test of good faith as required under Section 33(1) includes three things:
[i] The expulsion must be in the inferest of the partmership
{ii) The partner te be expalled is served with o notice
[iii} He Is given an opportunity of being heard.
Yes, o pariner may be expelled by other pariners strictly Iin complionce with the
provisions of section 33,

Queshon 27 [(Past Paper Moy 20232}
What is the difference between partnership and co-ownership as per the Indian
Partnership Act, 19327
Ans: Partnership Vs, Co=Ownership or joint ownership i.e., the relation which
swbsists bebween persons who own property jointly or in commeon.

[ Boss Coownership |
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1. Fermation

3. Nature af
interasi

4. Transfer of
interasl

Parinership always arises
of @ confract, express
implied,

A parfner 15 the agent af

ather paringrs,

There 4 community of interss
which means that profits and
losses must hove 1o be shared.,
A share in the partmership Is
transferred anly by the content
of other partners.
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Co-ownership may orise either
from ocgreement or by the
operation of low, such as by
inheritance,

A co-owner i not the agant af
ather co-ownérs

Co-ownerdhip doas nal necessary
invalve sharing of profits and
losses.

A co-owner may fransfer his
interest or rights in the property
without the consent of other co-

awWners.
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~. . The nadian Partnership Act, 1932
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Gueeition 1 {51ud':r Miaterial)

What is the procedure of registration of a partnership firm under the Indian
Pardnership A, 19327
Ans: Application for Registration (Section 58):
(1) The registration of a firm may be aoffected at any time by sending by post or
delivering to the Registrar of the area in which aony place of business of the firm
i situated or proposed to be silvated, a statement in the preswcribed form and
accompanied by the prescribed fee, stating-

[a) The flrm's mame

[b) The ploce or principal place of business of the firm,

(¢} The names of any other places where the firm carries on business,

[d]) the date when each parner joined the Firm,

[e) the names in full and permaonent addresses of the partners, and

[f) the duration of the firm. The statement shall be signed by all the partners, or

by their agents specially authorised in this behalf,
(2] Each person signing the statement shall also verify it in the manner prescribed.
(3] A firm nome shall not contain any of the following words, nomely: - ‘Crown’,
Emperar’, ‘Empress, ‘Empire’, ‘Imperal, 'King', 'Queen’, ‘Royal’, ar words
expressing or implying the sonction, cpproval or patronoge of Government
except when the State Government signifies its consent to the use of such words
as part of the firm-name by order in writing.

Question 2 (Mip Mav 2020, Mip2 May 2021, Mipl Mowv 2021, Mip2 May
2022, Mtpl June 2023)
When does dissolution of a partnership firm take ploce vnder the provisions
of the Indian Parinership Act, 19327 Explain.
Ans: Dissolution of Firm:
T_h-l:! Dissolution of Firm MHE Lo _rhu di_g:;n![meu;ni.;_:-n l_;:-[ r|'_|u- ir_,lr1:|| n:ll_;?!iqn 1:|:1.i5'rin-!_,]
bgtwaen all the partners of the Firm, But when only one of the partners refires or
becomes in copacitated from acting as a portner due to death, insclvency or
insanity, the partmership, i.e., the relationship between such a pariner and ather is
dissolved, but the rest moy decide to continue. In such coses, there is in practice,
ng dissolution of the firm. The poricular pariner goes out, but the remaining
parmars carry on the business of the Firm. In the cose of dissolution of the firm, on
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the other hand, the whele firm is dissalved, The parnership terminotes as between
each and every pariner of the firm.
Disselution of a Firm may take place (Section 3% - 44)
la] oz a result of any agreement between all the pariners [Le., disselution by
ag reemant);
(b by the adjudication of all the pariners, or of all the poriners but one, as
insalvent [i.e., compulsory dissalution);
lz] by the business of the Firm becoming vnlawful [ie., compulsary dissalution);
id] subject to agreement between the parties, on the hoppening of certain
confingencies, such as:

[i} effluence of time;

[ii] complation of the venture for which it was entered into;

[iit) death of a pariner;

[iv) insalvency of a pariner.
le] by o portner giving notice of his intention to dissolve the firm, in cose of
partnership ot will and the firm being dissolved oz from the dote mentioned in the
notice, cr if ne date is mentioned, as from the date of the communication of the
notice; and
|:f| l:|'l.-' intervention of court in case aof:

ii] o parner becoming the undound mind;

il] permanent incapacity of a partner to perform his duties as wweh

(i) Misconduct of o partmer affecting the business;

fiv] wilful or persistent breach of agreement by o partner;

iv) transfer or sale of the whole interest of o pariner;

ivi] improbability of the business being carried on save ol a loss;

ivii) the court being sotisfied on other equitable grounds that the firm should be

dissalved.

Quastion 3 (Study Material, Mtp May 2020, Mipl May 2021, Rip May 2021,
Mip2 Mov 2021, Past Paper Moy 2022)
*Indian Paortnership Act does not make the registration of Firms compulsory

nor does it impose any penalty for non-registration.” In light of the given
statement, discwss the conseguences of nonregistration of the partnership
Firms ln India?

Ans: It is true to say that Indian Paortmership Act, 1932 does not moke the
registrotion of firms' compulsory nor does it impose any penalty for non-

registration.
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Following are consequences of Mon-registration of Partnership Firms in India:
The Indion Partnership Act, 1932 does not moke the registration of firms'
compulsary nor does it impose any penalty for non-registration. However, under
Lection -ﬁ-'? nqn-rrﬂf;frn!im of ppr1r.u'r':|'||'p gi'.rrﬁ. rise to a number of disabilities
which we shall presently discuss. Although registrafion of firms is not compulsory,
vet the consequences or disabilities of non-registration have a persuasive pressurs
for their registration.

These diiu bilities briefly are as follows:

_Flil-i ‘Mo suil in a civil court h'gr “firm or ufrl'.l.;r.-éf;—'ﬁ;i.ﬁe;; u.g.ulnﬂ third puriny.w"[ﬁ;; firm -::'-'r1
any other parson on its behalf cannot bring an action against the third party for breach uf !
contract entered into by the firm, unless the Firm is registered and the persons suing are ar
have been shown in the register of firms o3 partners in the firm. In other words, a registered |
firm con anly File o sult againgt a third party and the persons sdng have been in the register ;
of firms as partners in the firm. ;
Ell] No relief to p:lrl'nars For sel-off of claim: If 1::r|-u|:1=;r|-|5_b-m-ur:.|-h1-n-gu:-:lt;;'r-rl'l_e firm I::_';.- ai
third party, then neither the firm nor the partner can claim any set-aff, if the it be valued
: for more than 100 or pursve other proceedings to enforce the rights arising from any ;

i controact.

I:|||:| ﬁ.ggrl&ru—& |;u|.'|'n~ar cannol hrmg ragul action ugulnﬂ' ather purina-r or the firm: A '
partner of an unregistered firm (or any ofther person on his behalf] iz precieded ir-n-mf
bringing legal action against the firm or any person alleged to be or to have been a ;

i partner in the firm. But such o person may sve for dissolution of the firm or for acoounts nnd!
! realization of h-; .h-::re i thie flrm's pr-:.-p#rr.- where the firm is dussc.lvﬂ-d
- {iv) Third party can sue the firm: In case of an llnrm::- ste rq;d1\"|'.rn1 an action can be bmu-:lht
against the firm by a third party. ;
Question 4 (Past Poper Nov 2020, Mipl Mov 2022
What are ihe consequences of Non-Registration of o Partnership Firm? Discuss.
Ans: Consequences of Non-Regisiration of a Parinership Firm [Section &9 of
the Indian Partnership Act, 1932]: Although registration of firms i not
compuliary, yel the conegquences or disabilities of noa-registration have a

persuasive pressure for them registration.

These disabilities briefly are as follows:
_I:in_sﬁil in a civil court Iw Firm or -n-ﬁ'.uq.;.r'-l:'n_-;;ﬁl_-ln_ér_s";:iaﬁ;ﬁll third p-:lrl'l' The firm or
i any other person on its behalf connot bring on action against the third party for
: breach of contract entered inte by the firm, unless the firm is registered and the

i persons wing are or have been shown in the register of firms s partners In the firm. ]

kAl Supka




" No relief to partners for set-off of claim: If on cction is brought against the firm by |

i @ third party, then neither the firm nor the partner can claim any set-off, if the suit be |

- valued for more than T100 or pursue other proceadings to enforce the rights arising

! from any conlract,

:".Eg;].i'i';ﬁ' partner cannot bring legal action against ancther pariner or the firm: A
partmer of an unregistered firm [or any other person on his behalf) 5 precluded from

! bringing legal action against the firm or ony person alleged to be or to hove been o :

! partmer in the firm. But such a person may sue for disselution of the firm or for accounis
and realization of his share in the firm's property where the firm is dissalved.

[ Third party can sue the firm: In case of an unregistered firm, an action can be Brought

i ggainst the firm by o third party.

Question 5 (Rip May 2020, Past Paper May 2022)
State any four grounds on which Court may dissolve a partnership firm in case
any partner files a suit for the same.
Ansi Dissolution by the Court (Section 44 of the Indian Partnership Act, 1932):
Court may, of the suit of the partner, dissclve a firm on ony of the following
ground;
(1) Insanity/unsound mind: Where o partner [not o slesping poartner) hos
become of unsound mind, the court may dissclve the firm on o sult of the other
partners or by the next friend of the insone pariner.
{2} Permanent incapacity: When a partner, other than the portner suing, has
become in any
way permonently incapable of performing his duties as partner, then the court
may dissolve the firm. Such permonent incapacity may result from physical
disability or illness ate,
{3) Misconduct: VWhere o pariner, other than the partner suing, is guilty of conduct
which is likely to affect prejudicially the carrying on of business, the court may
order for dissolution of the firm, by giving regard to the nature of business.
{4) Persistent breach of agreement: Where a pariner other than the pariner
suing, wilfully or persistently commits breach of agreements relating to the
management of the affairs of the firm or the conduct of its business, or otherwise
ta conduct himself in motters rt:h;:ling ta the buginess that it iz nat rt_.lnls;:-n.:h-l':,'
practicable for other partners to carry on the business in partnership with him, then
the court may dissalve the firm of the instonce of ony of the portners. Following
comes in to category of breach of contraet:
* Embezzlement,
* Keaping erroneous accounts
* Holding more cash than allowed




* Refusal to show accounts despite repeated request afc.

{3} Transfer of interast: Where o partner other than the partner swing, has
transferred the whele of his inferast in the firm to o third party or has allowed his
share to be charged or sold by the court, in the recovery of arrears of lond
revenue, the court may dissolve the firm ot the instance of any other pariner.

(&) Continuvous /Perpetual losses: Where the business of the firm cannat be
carried on except at a loss in future also, the court may order for its dissolution.
{7} Just and equitable grounds: Whaere the court considers any other ground to
be just and equitable for the dissclution of the firm, it may dissolve a firm.

The following are the cases for the just and equitable grounds-

(i} Deadlock in the management,

{ii) Where the pariners are not in talking terms between them.

fiii) Loss of substratum.

{iv] Gambling by o partner on o stock sxchange.

Question & (Past Paper Nov 2020)
What are the rights which won't be affected by Non-Registration of Partnership
Firm?
Ans: Mon-registration of a firm does not, however, affect the following righis:
1. The right of third parties to sue the firm or any parfner.
2. The right of partners to sue for the dissolution of the firm or for the settlement
of the occounts of o dissolved firm, or for realization of the property of o dissolved
firm.
3. The power of an Official Assignees, Recelver of Court to release the property
of the insolvent partner and to bring an action.

4. The right to sue or claim a set-off if the value of suit does not exceed T100 in

valua,

'Ellw::.j'inn ?_-LF'u_-.I P_-'.'IF-I'!:F JuE':-' 2021, Fl".IFr Mﬂ'f Eﬂliﬂ, M.PP'E M.u:.' ".'EI'.'J'.!E.. MPP",..:‘
Moy 20232, Mitp2 June 2023)

Subject to agreement by partners, stote the rules that should be observed by
the pariners in settling the accounts of the firm after dissolution under the
provisions of the Indian Partnership Act, 1932,
Ans: Mode of Settlement of parinership accounts:
As per Section 48 of the Indion Partmership Act, 1932, In settling the accounts of
a firm after dissolution, the following rules shall, whject to agreement by the
partmers, be observed: -
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(i} Losses, iia:[udiug deficiencies of capital, shall be poid first out of prafits, next
ocut of copital, and, lastly, If necessary, by the pariners individeally in the
propartions in which they were entitled to share profits;
(i) The ossets of the firm, including any sums contributed by the portners o moke
up deficiencies of copital, must be applied in the following manner and order:

[-:1:1 in pa ril'ua the debis of the firm to third p-nrl‘ié:.;

(b} in paying to eoch pariner rateably what B2 due to him frem capital;

[e) In paying to each partner rateably what is dee to him on account of capital;

and

[d) the residue, If any, shall be divided among the partners in the proportions

in which they were enfitled to share profies,

Quaestion 8 (Rip Moy 2021)

MM partnership firm has two different lines of manufaciuring business. One
line of business is the manufacturing of Ajinomoto, a popular seasoning &
taste enhancer for food. Another line of business is the manufacture of paper
plates & cups. One fine day, a low is passed by the Government banning
Ajinomote’ use in food and to stop its manufacturing making it an unlawful
business becouse it is injurious to health. Should the firm compulsorily
dissolve under the Indian Partnership Act, 19327 How will its other line of
business [paper plotes & cups) be affected?
Ans: Prowvision: According to Secltion 41 of the Indian Partnership Act, 1932, o
firm s compubsorily dissalved;

[a} by the adjudication of all the partners or of cll the pariners but one as

imsalvent, or

[b) by the happening of any event which makes it unlawful for the business of

the firm to be carried on or for the pariners te carry it an in parinership,

However, where more than one separate adventure or undertoking is corried on
by the firm, the illegality of one or more shall net of iself cause the dissolution of

the firm in respect of its lawiul adventures ond underfakings.

Fact of the case: Here, MM has to compulsarily dissolve due to happening of law
which bans the usage of ajinomato. Elze the business of the firm shall be freated
as unlawful,

Conclusion: However, the illegality of ajinomate business will in no way affect
the legality or dissolution of the other line of business (poper plates & cups). MM
con continue with poper plates ond cup monufacture.

Question ? (Bip May 2023
M/s X¥Z & Company is a partnership firm. The firm is an unregistered firm. cl
The firm has purchased some iron rods from another partnership firm M/s LMN
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& Company which is alse an unregistered firm. M/s XYZ & Company could
not pay the price within the time as decided. M/s LMN & Company has filed
the suit against M/s XYZ & Company for recovery of price. State under the
provisions of the Indian Partnership Act, 1932;

{a) Whether M/s LMN & Company can file the suvit agoinst Mfs XYZ &
Company?

(B} What would be your answaer, in case M/s XYZ & Company is a registered
Firm while M/s LMN & Company is an unregistered Firm?

() What would be your answer, in case M/s XYZI & Company is an
unragistered firm while M/s LMN & Company is a registered firm?

Ans: According to provisions of Seclion 6% of the Indian Partnership Act, 1932 an
vnregistered firm connot file o suit ogainst o third party fo enforce any right
arising from contract, e.g., for the recovery of the price of goods supplied. But this
section does not prohibit a third party te file suit against the unregistered firm or
its partnaers.

(a) On the basis of above, M/s LMMN & Company cannot file the suit against M/'s
XYZI & Compeany as M /s LMMN & Company is on unregistered firm.

(b) In case M/s XY & Company is a registered firm while M/s LMN & Company
is an unregisterad fiem, the answer would remain some as in paint o) above.

(€] In case M/s LMM & Company is a registered firm, it can file the suit against
M/s XYEZ & Compaoany.

Quastion 10 (Rip Nov 2022)
G, | and 5 were friends and they decided to form o parinership firm and trade
in @ particular type of chemicals. After three years of partnership, a law was
pasied which banned the frading of such chemicals. As per the provisions of
the Indian Parinership Act, 1932 can G, | and 5 continue the partnership or will
their partnership firm get dissolved?
Ans: Compulsery disselution of a firm (Section 41)
A firm s compulsorily dissalved by the hoppening of any event which makes it
unlawful for the business of the firm to be carried on or for the poriners to carry
it an in partmership.
In this case, the firm is corrying on the business of trading in o porticular chemical
and a law is passed which bans the trading of such o particular chemical,
The business of the firm becomes wnlowful end so the firm will have to be
compulsorily digsolved in the light of Section 41 of the Indian Partnership Act,
1932,
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)\ 5. The Limdited Liability Partnership Act, 20

Quastion 1 (Study Material)
Examine the concept of LLP.
Ans: Meaning — A LLP is a new form of legal business entity with limited lability,
It i3 an aternative corporate business vehicle that gives the benefits of limited
liability but allows its partners the flexibility of organising their internal structure
as a traditional partmership. The LLP s o separate legal entity and, while the LLP
itsalF will be liable for the full extent of its assels, the lia l::ilir-;,- af the purrn!}rs will
b d,
Concept of “limited liability parinership”
* The LLP can confinue its existence irrespective of changes in partners. It is capable
aof ::nrr_:ring inta contracts and |'||:-|-'.'|in;3 property i owri .
* The LLP s o seporate legal entity, is loble to the full extent of its assets but
liability of the partners is limited to their agreed contribution in the LLP.
* Further, no partner i3 lable on cccount of the independent or vn-authorized
actions of other partners, thus individuol partners are shielded from joint lability
created by another partner’s wrongful business decisions or miscenduct,
* Mutual rights and duties of the poriners within an LLP are governed by on
agreement between the partners or betwaen the parmers and the LLP os the case
may be. The LLP, however, i3 not relieved of the llability for its other obligoticns
a3 o separate entity.
* LLP s on alternative corporate business form that gives the benefits of limited
|i|:.|'|;'|-i|i'|r -:f O company |::||‘|-:l r|"|r::- f|1:=.:-ii|':-i|il'lf of O partner ship-
since LLP contains elements of both "a corporate structure’ as well as ‘a partnership
firen structure” LLP s called o hybrid between a company and a parmership,

Quastion 2 (Study Material)

Enumerate the various characteristics of the LLP.
Ans: LLP registered with the Registrar under the LLF Act, 2008 has the
following characteristics:

* Bady Carporate

* Parpetval Succession

» Jeparate legal entity

= Mutval Agency

= LLP Agreament

= Artificial Legal persan

* Common Seal

O




* Limited liability

* Maonagement of business

* Minimum and maximum number of members.
= Business for profit only

* Investigation

* Compromise or Arrangement

= Conversion into LLP

= E-filing of documents

* Faraign.

Quastion 3 (Sludy Material, Rip Now 2020, Rip Moy 2021, Mip2 Nov 2021,
Mip2 May 20232)

What do you mean by Designated Pariner? Whether it is mandatory to appoini
Designated partner in an LLP?
Ans: Designated Partner [Section 2{j}]: "Designated portmer” meons any pariner
designated as such pursuant to seetion 7.
According to section 7 of the LLP Act, 2008
(i} Every LLP shall have at least twe designated partners who are individuals and
at least one of them shall be a resident in India.
{ii) If in LLP, gli the partners are bodies corporate or in which one or more partmers
are individuvals and bodies corporate, at least two individuals whe are pariners
of such LLF or nominees of such bodies corporote shall oct os designoted partners.
l:iiij F.’r:.‘ji'dt:n! ir1_|ru;ii4:_:; Far the PUTROSES of this section, the term “resident in India”
mean: a person who has stayed in India for o period of not less than 120 days
during tha immediately preceding cne year.

Question 4 (Study Material)
What are the effects of registration of LLP?
Ans: Effect of registration [Section 14):
On ragistration, an LLP shall, by its nome, be capable of—
(a] suing and being sued;
ib] coquiring, ewning, holding and developing or disposing of property, whether
movable or immovable, tangible or intangible;
i<] having o common seal, if it decides to have one; and
{d] deing oand suffering such other act: and things a3 bodies corporate may
lawfully do and suffer.

Question o (Shudy Malerial, Mip Moy 20320, Past Paper July 2021, Mipl Neov
2021, Mipl May 20232, Rip May 2022, Mip2 Mev 2022, Mipl June 2023}
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“LLP is an alternative corporate business form that gives the benefits of limited
liability of a company and the flexibility of a partnership". Explain.

Ans: LLP is an alternative corporate business ferm thal gives the benefits of
limited liobility of a company and the flexibility of a partnership

Limited Liability: Every partner of a LLP is, for the purpose of the business of LLP,
the n-;];:rlf of thae 'I.LF', Bt nat af other partners. The lia h-i!i'l-p af the parimers will b
limited to their agreed contribution in the LLP, while the LLP itself will be lioble for
the full extent of its aisets,

Flexibility of a parinership: The LLF allows s members the flexibility of
organizing their infernal structure oz o parmership bosed on o mutvally arrived
agreement. The LLP form enables entreprensurs, professionols and enterprises
providing services of any kind or engaged in scientific and rechnical disciplines, 1o
form commercially efficient wvehieles suited to thelr requirements. Owing to
[|t:,|-:i|',|-i|i1:r i it strocture and aparation, the LLP is a svitable vehicle for small
enterprises and for investment by venture capital.

Question & [Study Malerial)
Explain the essential elements fo incorporate a Limited Liability Partnership
and the steps involved therein under the LLP Act, 2008.
Ans: Essential elements o incorporate Limited Liability Partnership (LLP) =
Under the LLP Act, 2008, the following elements are very essential to form an LLP
in Indig:
(i} Te complete and swbmit incorporation decument in the form prescribed with the
Registrar electranically;
{ii) Te have ot least two partners for incorporation of LLP [Individeol or body
corporate];
{ili] Ta have registered affice in India to which all cammunication: will be made
and received;
{iv] Te appoint minimuem tea ndividuals oz designoted portners whe will be
responsible for number of duties including doing of all acts, matters and things as
ore required to be done by the LLP. At leost one of them should be resident in
India,
(v} A person or nominee of body corporate intending to be oppointed as
designated partner of LLP should hold o Designoted Partner Identification HNumber
[DPIM] allotted by Ministry of Corporate Affairs,
(¥i] Te execute a parfnerthip agreemant between the parners, inter 2e of batwean
the LLP and its partners. In the abience of any agreement the provisions as set out
in First Schedule of LLP Act, 2008 will be opplied.
{wii) LLP Mame

" g |




Question 7 (Rtp Mowv 2021)

Differentiale bebwreen an LLF and a parinership firm?

Ans:

Regulating Act |
Bady
corporate |
Separate legal |
enfity
Creation

Huﬂi:hulﬁ-nn."

Perpetual
EUCCREEION

| ol

The Limited Liakility
Partnership Act, 2008,
It is & bady corporate.

It is a legal entity separate

from ifs members.

It is created by a legal process

called registration wnder the LLP

| Act, 2008.

F.’:.-gi:frnrim it mandatory, LLF can
sue and be sued in its own nome,

| The death, insanity, retirement or
| insolvency of the poriner(s) does

affect i3 existence of LLP,
Members may join or leave

but its axistence continues Foravar,

Mome of the LLP to contain the word
limited liobility portners (LLF) as

suftix.

 Liability

Mutual agency |

Designated
partners

Liabkility of each partner limited to
the extent to agreed confribution
except in cose of wilful fraud.

Each parmer con bind the LLP by his
awn acls but met the ether partners.

At leost two designoted partners
and at least one of them shall be
resident in India,

Partnership firm

The Indian
1932,

Partnership Act,

It iz not a body Coarparate.

It is o group of persons with no
seporate legal entity.

It iy r.rE-an:r]_I':-r an agreement
between the poriners.
Et:gi-..lrminn % 'f-:JTI.H'JH:H":'.

the

registerad parinership

con sue the third porfies.

The death, insanity, retirement
&r

insolvency of the partner(s)
may affect its existence. It has
no

perpetual succession,
The

can hove ony name Qs per

Mo guidelines. pariners

their choice.

unlimited. it can be extended
up to
the personal af

aLseiy the

partners,

Eoch parmer can bind the Frm
as weall as ather partners by his
S acts,

There is no prc-'-'iii::-n_Fﬂr such
partners the
partnership Act, 1932,

under Indican




Commen seal | It moy have its common seal as its | There is no such concept in
official signatures. partnerihip.

Legal Only  designoted poartners are | All partners are responsible

compliances | responsible for all the complionces | for all the complionces and

and penalties under this Act. penalties under the Act.

Annuel filing | LLP & required to file: 1 Partnership firm is not required

of (i) Annual statement of aocounts to file any onnual document
Documents (ii} Statement of solvency with the registrar of firms.
(iit) Annual reterm with the
r&ﬂi:rr atian of LLP EVEery year,
Foreign Foreign nafionals con become o | Foreign nofionals  connot
partnership pariner in an LLP. become o
partner in a parmarship firm.
Minor as Minor connot be admitted to the | Minor con be admitted to the
pariner benafits of LLP, benafits of the porinership
with the prior consent of the
existing parfners,

Question B (Rip May 2020]
What is the procedure for changing the name of Limited Liability Parinership
(LLP) under the LLP Act, 20087
Ans: Change of nome of LLP [Section 17 of LLP Act, 2008):
1. Motwithstanding anything contoined n sections 15 and 16, if through
inadvertence or otherwise, a limited liability parinership, on its first registration or
an ity registration by o new nome, is registered by o name which is identical with
ar tao nearly resembles fo—
(a) that of any other limited liability parmership or o company; or
(b) a registered trade mork of o preprietor under the Trade Marks Act, 1999,
as is likely to be mistoken for it, then on an application of such limited
liability partnership or proprietor referred to in clouses [a) and (b)
respectively or o company, the Central Government may direct that sudh
limited liability parnership to chonge 1ts name or new name within a perod
of lhrq: months from the date of issve of such direction

be mointainable within o period of three veors from the date of incorperation or
registration or change of name of the limited lability parmership vnder this Act.
2. Where o limited lability partnership changes its name or abtaing o new nome

urder sub-taction -I 1 ].- it shall within a l':-ri--:l af fiftesn -|:|r.|”. from the date of wweh




-:|1|:|n-5| &, giw‘: natice of the .:I1|:.|ngr_: o F.‘-r_'rg]:.rrur -:lll:-r'lg with the arder af the Cantral
Government, whe shall corry ot necessary changes in the cerfificate of
incorporation and within thirty doys of such chonge in fthe certificate of
incarparation, such limited Hability parinership shall change is name in the lmited
liability partnership agreement,

3. If the limited liability partnership is in defoult in complying with any direction
given under sub-section (1], the Cantral Government shall ollst g new nome to the
limited liability parmership in such manner as may be prescribed ond the Reglstrar
shall enter the new name in the register of limited liability partnerships in ploce of
the old nome and ssue a fresh certificate of inl;.qrpq:nﬁ-:m with mew nCme, wihich
the limited liobility portmership. shall use thereaften

Provided that nothing contained in this sub-section shall prevent a limited liability
partnership from subsequently changing its name in occordance with the provisions
of section 16.

Question ¥ (Past Paper May 2022)
Explain the incorperation by registration of a Limited Liability Parinership and
its essentiol elements under the LLF Act, 2008,
Ans: Incorporation by registration (Seclion 12 of LLP Act, 2008):
(1] When the requirements imposed by clavses (b) and (e} of sub-section (1) of
saclion 11 hove been complied with, the Registrar shall retain the incorporation
document and, unless the reguirement imposed by clause (a) of that sub-section
has nat been compliad with, he shall, within & period of 14 days—
(o] register the incorporation doowment; and
(k] give a certificate thot the LLP is incorporated by the nome specified therein,
(2] The Registrar may occept the statement delivered under clause (¢) of sub-
section (1) of section 11 as sufficient evidence that the requirement imposed by
clavse (a) of that sub-section has been complied with.
(3] The certificate ssved wmder clauvse (b) of sub-saction (1) shall be signed by
the Registrar and authenticated by his official seal.
(4] The certificote sholl be conclusive evidence that the LLP is incorporated by the
name specified therain.

Essential elements to incorporate Limited Liability Partnership [LLP)

Under the LLP Act, 2008, the following elements are very essential to form an LLP
in Indias

(i} Te complete and submit incorporation document in the form prescribed with the
Registrar electranically;
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{if) Te have at least twe partners for incorporation of LLP [Individual or h-l:rd':.r
corporate];

{ifl) Ta have registered office in India te which all communieations will be made
and received; [iv) Te oppeint minimwm two individuals os designated pariners who
will be responsible for number of duties including doing of all acts, matters and
things as are required to be done by the LLP. At least one of them should be
resident in India.

{¥) A person of nominee of body corporate intending to be appointed as
designated partner of LLP should hold o Designoted Partner Identificotion Number
[DPIN] allotted by Ministry of Corporate Affairs.

[vi] Te execute a partnership ogreement between the partners, infer se or between
the LLF and its pariners. In the absence of any agreement the provisions as set out
in First Sehedule of LLP Act, 2008 will be applied.

(wii) LLP Mame,

GQuestion 10 (Mip2 May 2021, Past Paper Nowv 2022
Differentiate between a Limited Liability Partnership aond Limited Liobility
Company.
Ans: Distinction between Limited Liability Partnership (LLP) and Limited

Limited Liability Company

LLP 1
4
The LLF Act, 2008,

Regulating

| The Componies Act, 2013
At |

Mem h-ur:}'-
Pariners

Internal
governance
structura

Mo. of
members/
pariners

The internal governance structure

The persens who confribute to LLP
are known as partmers of the LLP, |

The persons who invest the money

in the shares are known as

| members of the company,

of a LLP is governed by coniract |
agreement between the partners. |
Maome of the LLP to contain the

Liabiliry |

partnership” ar “LLP™ as suffix.

word “Limited

The internal governance structure

of o compony i regulated by
statute [i.e., Companies Act, 201 3).
Mame of the public company to

contain the word “limited”™ and P,

| Co. te contain the word “Private

| limited™ as suffix.

Minimum = 2 members Maximum |
= Mo such limit on the members in |
the Act. The members of the LLF |
be body |

carperate through the nominees.

can individuals for
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Members can be erganizations,
| trusts, cnother businesi form or

| individuals.

Liakility of | Liobility of o partners is limited to | Liability of a member is limited to
members] | the extent of agreed contribution the amount wnpaid on the shares
pariners in ease of infeniion s froud. held by them,
Managemen | The business of the compony | The offoirs of the compony are
i managed by the porners I managed by boord of directors
including the designated poriners | elected by the shareholders,
autherized in the agreemeant.
Minimum | Minimum 2 designated poriners, | Pvi. Co. = 2 directors public co. = 3
number of | directors
directors/
diesignatied

pariners

Question 11 (Mipl Neoy 2022, Rip June 2023)
What is Small Limited Liability Partnership as per Limited Liability Partnership
({Amandment) Act, 20217
Ans: “Small Limited Liability Partnership [Section 2(ta] of the Limited Liability
Partnership Act, 2008]: It means a Limited Liability Partnership—
(i} the contribution of which, does not excesd twenty-five lakh rupees or such higher
amount, not exceeding five crore rupees, as may be prescribed; and
{ii) the tyrnover of which, os per the 3totement of Accounts and Solvency for the
immediately preceding finonclal year, does not exceed forty lakh rupees or such
higher amount, net exceeding fifty crore rupees, as may be prescribed; or
(i} which meets such other requiremenis ai may be prescribed and fulfils sudh
terms and conditions as may be prescribed,
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Guwestion 1 (Study Material)
What is meant by a Guarantee Company? State the similarities and
dissimilarities behwean o Guarantee Company ond o Company having Share
Capital.
Ans: Company limited by guarantee: Seclion 2{21) of the Companies Act, 20013
defines it as the compony having the liobility of its members limited by the
memorandum to such amount as the members may respectively undertake by the
memarandum to confribute fo the assets of the company in the event of its being
wound up. Thus, the liability of the member of a guarantee company is limited wp
to o stipuloted sum mentioned in the memorandum, Members connat be colled
upon 1t

beyend that stipulated sum.

Similarities and dis-similarities between the Guaorantee Company and the
Company having share capital:

The commen features between a "guarantes company’ and *share company’ are
legal persenality and limited liakility. In the latter ease, the member's liability s
limited by the amount remaining unpaid on the share, which each member hal
Both of them have to state in their memorandum that the members’ liability
limited.

the former case the members may be called upon to discharge their Halility anly
after commencement of the winding up and only subject to certain conditions; but
in the latter case, they may be called upon to do to of any time, either during the
company's life-time or during its winding up.

Question 2 (3udy Material, Mipl Moy 20232)
Can a non-profit organization be registered as a company under the
Companies Act, 20137 If so, what procedure does it have to adopi?
Ans: Yes, o non-profit orgonization be registered os o company under the

Companies Act, 2013 by following the provisions of section B of the Componies
Act, 2013, Section 8 of the Companies Act, 2013 deals with the formation of

companies which are formed 1o

* promote the charitable objects of commerce, art, science, sports, education,
research, social welfare, religion, charity, protection of envirenment ete. Such
company intends to apply its profit in

* promaoting its objects and

* prohibiting the payment of any dividend to its members.




The Central Government has the power to issuve license for registering a section
8 company.

[i} Section 8 allows the Central Government to register such person or association
of persons os o compeny with limited liability ition of

‘Limited” or "Private limited” 1o its nome, by issuing llicence on such conditions as it

deams fil.

{ii) The registrar shall on application register such persen or association of persons
as a company under this section

(i} On registration the company shall enjoy same privileges and obligotions as of
a limited company.

Question 3 [Study Material, Rip May 2020, Mip2 Nov 2021, Mipl May 20232,
Past Paper May 2023)

Briefly explain the docirine of “ulira vires” under the Companies Ach, 2013.

What are the consequences of ultra vires acts of the company?

Ans: Doctrine of ultra vires: The meaning of the term ultra vires i3 simply “beyond

axcess of the legal powers of the doars. This presupposes that the powers are in
their nature limited. To an erdinary citizen, the law permits whatever does the low
not l::l-:p:-rl,-.iﬂ';.l farbid,

It iz a fundamental rule of Company Law that the ebjects of a company a3 stated
in its memarandurn con be departed from only o the extent permitfed by the Act
= thus far and ne further information on. In consequence, any act done or a confract
made by the company which travels beyond the powers not only of the directors
but also of the company is wholly veid and incperative in law and is therefore not
binding on the company. On this occount, o company con be restrained from
employing its fund for purposes other than those sanctioned by the memorandum,
Likewize, it con be restrained from carrying on a irade different from the one #
is outhorised to carry on.

The impact of the doctring of ultra vires is that g company can neither be sued on
on ultrg vires fransaction, nor con it sue opn it, Since the memorandum is g “public
documeni”™, il i3 open fo public inspection. Therefare, when ane deals with a
company one is deemed to know about the powers of the company. If in spite of
rI-|i5. you enter i|:|h;|- a transochon whi-:h [t L.r|lnj.| Wi rh::- Company, you [armbyiplal;
enforce it ogainst the company. Example, if you have supplied goods or
performed service on such a confract or lent money, you cannot abtain payment
or recovar the money lent, But if the money odvanced to the company has not
been expended, the lender may step the company from parting with it by means
of an injunction; this is because the company does not become the owner of the




money, which is ultra vires the company. As the lender remains the awner, he can
take back the property in specie. If the uvltra vires loan has been utilised in meeting
lawful dabt of the compoany, then the lender steps into the shoes of the debtor
paid off and consequently, he would be entitled to recover his loan fo that extent
from the company.

An act which is ulira vires the compony being void, connot be rofified by the
shareholders of the company. Sometimes, act which is ultra vires can be
regularised by ratifying it subsequently.

For instance, if the act is ultro vires the power of the directors, the shareholders
can ratify it; if it is ultra vires the articles of the compaony, the compaony can alter
the articles: if the act i within the power of the company but is done irregularly,
shareholder can validate i,

Question 4 [Study Material, Mip May 2020, Rip Nov 2020, Pasl Paper Jan
companies registered uvnder the Componies Ac, 2013. Explain the

circumstances in which an outsider dealing with the company cannat claim
any relief on the ground of ‘Indoor Management®.

Ans: Doctrine of Indoor Management (the Companies Act, 2013): According to

though are supposed to hove sotisfied themselves regoarding the competence of
the company te enter inta the proposed contracts are alio entifled fo osseme theat
as far a3 the internal complionce to procedures and regulations by the company
h [mll} T ] nr}d, ri:-'.-':r:,'!ll‘l'lng |:||;:$ I.:u:{fn -:Inlﬂ: F-rl:-pl}r|:|'.

They are bownd fo examing the registered documents of the company and ensure
that the proposed dealing is not inconsistent therewith, but they are not bound to
do more. They are fully entitled to presume regularity and compliance by the
company with the internal procedures as required by the Memorandum and the
Articles. This doctring it a limitafion of the doctrine of “constructive notice” and
popularly known as the rule loid down in the celebraoted cose of Royal British Bonk
v, Turguand. Thus, the doctrine of indaor management aims o profect osutddery
agaimst the company.

The above-menlioned docirine of Indoor Management or Turquand Rule haos
limitations of its own. That is fe say, if is inopplicable to the following coses,
namiely:




[a) Actual or constructive knowledge of irregularity: The rule does not protect
any parion when the person dealing with the company has notice, whether actual
or constructive, of the irregularity.

In Howard vi. Patent Ivory Mamdacturing Co. where the directors could not
defend the Issue of debentures to themselves becouse they should hove known
that the axtent to which they were lending money to the company required the
assent of the general meeting which they had not obtained.

Likewite, in Marris ¥ Kamnsesn, a director could nat defend an allotment of shares
te him s he participoted in the meeting, which made the ollotment, His
oppointment a3 a director also fell through becouse none of the directors
appointed him was validly in office.

{b) Suspicion of Irregularity: The doctring in ne way, rewards those who behave
negligently, Where the person dealing with the company I3 put upan an inguiry,
for (.=:|-:4;'.|rr||:|l|:J where the tronsection is vnusual or net in the ordinary courte of
business, it Is the duty of the outsider to make the necessary enguiry.

The protection of the “Turquaond Rule” is also not available where the circemstances
wrrounding the confract are suspicious and therefore invite inguiry. Suspicion
should arise, for exomple, from the foct thot on officer is purporting to Gct in
matter, which i3 nppqrgnﬂ';r oufside the sCopd of his nurh:-rhr. "-"\l'h[.‘rt;, far
exomple, as in the cose of Anond Bihori Lol vs. Dinshow & Co. the plointiff
accepted a transfer of a company’s propery from il accountant, the transfer wal
held void.

The plointiff could not have supposed, in absence of o power of attorney that the
accountant had authority to effect transfer of the company's property. Similarly,
in the case of Houghton & Co. v, Mothord, Lowe & Wills Ltd. where a person
holding directarship in two companies agreed to apply the money of ane company
in payment of the debt to other, the court said that it was something so wnusual
“that the |'_|-|4;|ir1.'ri‘ff wias put upen inql_.lir'l.r to ascertamn whether the PErsons m-!:lhinﬂ
the contract hod any autharity in fact to make it." Any other rule would “place
limited companies without any sufficient reasons for so doing, ot the mercy of any
servant or agent who should purport to contract on their behalf.”

(c) Forgery: The doctrine of indoor manogement applies only to irregularities
which might otherwise affect o ransoction but it cannot apply to forgery whidh
maust be regarded as nullity.

Forgary may in circumstonces exclede the ‘Turquond Rule'. The only clear

illustration is fowund in the Ruben v Great Fingall Consolidated. In this case the
plaintiff was the tronsferee of o share certificote issved under the seal of the




defandant’s COMpPany. Tha l:u-mpnr'l'l.r"s secretary, who had affixed the seal of the
company and forged the signature of the two directors, issued the certificate,
The plaintiff contendead that whether the signalure was genuing or forged was a
part of the internal monogement, and therefore, the company should be estopped
from denying genuineness of the document. But it was held, that the rule hos never
been extended to cover such o complete forgery.

Question 5 (Study Material, Mip2 May 2021)

A, an assesses, had large income in the form of dividend and interest. In order
to reduce his tax liability, he formed four private limited company and
transferred his invesimenis fo them in exchange of their shares. The income
earnad by the companies was taken back by him as pretended loan. Can A be
regarded as separate from the private limiled company he formed?

Ans: Provision: The House of Lords in Salomon Vs Solomon & Co. Ltd. laid down

erson distinet ond separate from its members, and therafore,
has an independent separate legal existence from its members whe hove
constituted the company. But under certain circumstonces the seporaote entity of
the company may be ignored by the courts. When that happens, the courts ignore
the corporate enfity of the compony and look behind the corporate fogode and
hald the PErsand in contral of the i TeTalalaTol BElh] af it affair: Hable for the acts af
the compony. Where o compaony is incorporoted ond formed by certain persons
anly for the purpose of evading faxes, the courts have diseretion to disregard the
corporate enfity and tax the income in the hands of the appropriate assesses,
In Dinshaw Maoneckiese Petit case it was held that the company was no! a genuine
company at all bt m{'.-rr,.=|]-' the atsesset himself l:“'!ilal..lﬁl:!l;i that the |¢,:-|.;.|1;|| l}nrih.f of
o limited company. The ossesses eorned huge income by way of dividends and
inferest. 5o, he opened some companies and purchated their thares in exchange
of his income by way of dividend and interest. This income was transferred back
to assesses by way of loon. The court decided that the privote companies were o
shom and the corporate veil was lifted to decide the real owner of the income.

Fact of the case: In the instont case, the four private limited companies were
farmed by A, the aisewes, purely and simply o a means of avelding tax and the
companies were nothing more than the fagade of the assesses himself, Therefore,
the whele idea of Mr. A was simply to split his income into four parts with a view
te evade tox. Mo other business was done by the company.

Conclusion: Hence, A cannat be regarded as separate from the private limited
companies he fonmed.




Quastion & (Study Material, Mip Nov 2020, Past Paper May 2022}
Sownd Syndicate Ltd., o public company, its articles of association empower
the managing agents o borrew bath shert- and long-term leans on behalf of
the company, Mr. Liddle, the director of the company, approached Easy

Finance Ltd., a non-banking finance company for a loan of ¥25,00,000 in

name of the company.

The Lender agreed and provided the obowe soid loan. Loter on, 5ound
Syndicate Ltd. refused to repay the money borrowed on the pretext that no
resolution avthorizing such loan have been actually passed by the company
and the lender should have enquired about the same prior providing such loan
hence company not liable to pay such lean.

Analyse the above situation in terms of the provisions of Doctrine of Indoor
Managemenl under the Companies Aect, 2013 and examine whether the
contention of Sound Syndicate Lid. is correct or nol?

Ans: Doctrine of Indoor Management

According to this doctrine, persons dealing with the company need not inguire
whether infernal proceedings relating to the contract are fellowed correctly, once
they are satisfied that the tfransaction s in eccerdance with the memorandum and
articles of ossociation. Stokeholders need not enquire whether the necessary
meealing was convened and held properly or whether necessary resolution was
pusied propery, They are entitled to take it for gronted that the company had
gone through all these proceedings in a regular manner,

The doctrine helps protect external members from the company and states that

1. What happens internal to a company is not a matter of public knowledge. An
cutsider can only presume the intentions of a company, but do not know the
information he /she is not privy 1o.

2. If not for the doctrine, the company could escope creditors by denying the
authority of officials to act on its behalf.

In the given question, Easy Finonce Ltd. being external to the company, need not
enguire whether the necessary resolution wa: poised properly. Even if the
company claim that ne resalution authorizing the loan was passed, the company

is bound to pay the loan to Easy Finance Lid.

Question 7 (Study Material, Rip May 2020, Past Paper July 2021)
Maveen incorporated a “One Person Compony™ making his sister NMavita as
the nominee. Navita is leaving India permanently due to her marriage abroad.
Due to this fact, she is withdrawing her consent of nominalion in the said One

A Shdntan Supta




Person Company. Taking inte considerations the provisions of the Companies
Bet, 2013 answer the questions given below.

{a} If Mavita is leaving India permanently, is it mandatory far her to withdraw
her nomination in the said One Person Company?

{b) If Navita maintained the stotus of Resident of India after her marriage, then
caon she continue her nomination in the said One Person Company?

Ans: (A) Yes, it i mondatory for Mavita to withdraw her nomination in the said
OPC as she is leaving India permaonently as only o natural person who is on Indian
citizen and resident in Indio sholl be o nominee in OPC.

(B} Yes, Havita can continue her nomination in the said QPC, if she maintained the
status of Resident of Indic after her marriage by staying in India for a period of
not bess than 120 days during the immediately preceding financial year.

Question B (Study Material, Rtp May 2020, Mip Nov 2020)
Examine the following whether they are correct or incorrect along with
reasans:
(a) A coampany being an artificial person cannot ovwn propery and eannal sue
or be sued,
(b) A private limited company must have a minimum of hwo members, while
a public limited company must have at least seven members.

{C) Affixing of Common seal on company's documents is compulsory.

Ans: (a) A company being an artificial person cannot own property and cannot
sue or be sued

Incorrect: A company is an artificial persen as it is created by o process other
than natwral birth. It is legal or judicial as it is ereated by law. It Is o persen since
it iz clathed with all the right: of an individweal,

Further, the company being o separate legal entity can own property, have
banking cccount, raise loons, incur liobilities and enter inte confrocts. Even
meEmbErs oon contract with COMpany, m:quirt: righ! -!:.l{;.::'ln".r It o mcur Lo l:;ilir':.' o i,
It can sus and be sued in its own nome. |t can do avarything which any notural
person can do except be sent 1o joil, toke an eath, marry or proclice a leamed
profession, Henca, it is o legal person in its own sense,

(b} A private limited company must have a minimum of twe members, while
a public limited company must have at least seven members.

Corrack: Saction 3 of the Companies Act, 2013 deals with the basic requirement
with respect to the constitution of the company. In the case of a public company,
any § of more persens can form a company for any lawiul purpose by subseribing

their naomes to memoerandum and l;qmp|:;in!,] with the reguirements of this Act in




respect of r-i:gisln‘_ni-:q'l. In m-:l:lr::l'l'lr' the same way, 2 or more pérsons can form a
private company,

{C) Incomect: The common seal is a seal used by o corporafion as the symbaol of
its incorporation. The Companies [Amendment] Act, 2015 hos made the commen
seal optional by omitting the words “and a common seal™ from Section 9 5o as 1o
provide an alernative mode of autharization for companies who opt nat to have
a common seal. This amendment provides that the documents which need to be
authenticated by o common seal will be required toe be so done, only f the
company opls to hove a commeon seal. v cose o company does nal have o commaen
seal, the autharization shall be made by two directors or by a director and the
Compony Secretary, wherever the compony hos oppoinfed o Company
Secretary.

A company registered under section B of the Companies Act, 2013, earned
huge profit during the financial year ended on 315t March, 2018 due fo some
favourable policies declared by the Government of Indio and implemented by
the company. Considering the development, some members of the company
wanted the company to distribute dividends to the members of the company.
They approached you to advise them about the maximum amount of dividend
that can be declared by the company as per the provisions of the Companies
Act, 2013, Examine the relevant provisions of the Companies Act, 2013 and
advise the members accordingly.

Ans: A company that is registered under section B of the Companies Act, 2013,
h p-rqlll.il'.;lil!&d fr-:lm I|'|1:e B ymeEnt ﬂ-f iy :ﬂih‘idr_&nd 1o J'I'.. mr}ml:.'-er:;-

The company in question 5 a seclien 8 company and hence it cannal declare
dividend. Thus, the contention of members is incorrect.

Quastion 10 (Mip2 May 2021)
Mr. X had purchased some goods from M/s ABC Limited on credit. A credit
periad of ane meanth was allewed te Mr. X. Before the due dalte Mr. X went to
the company and wanted to repay the amount due From him. He found only
Mr. Z there, who was the facory supervisor of the company. Mr. £ told Mr. X

that the accountant and the cashier were on leave, he is in-charge of receiving
money and he may pay the amount o him. Mr. L issved a money receipt

under his signature. After two months M/s ABC Limited issuved a notice to Mr.
X For non-payment of the dues wilhin the stipulaied peried. Mr. X informed
the company that he hod already cleared the dues and he is no more
responsible For the same, He also contended that Mr. Z is an employee of the
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company fe whom he had made the payment and being an outsider, he trusted
the words of Mr. L as duty distribulion is a jeb of the internal management of
the company. Analyse the situation and decide whether Mr. X is free from his
liabilily.

Ans: Provision: Doctrine of Indoor Managemeni: The Doctrine of Indoor
Monagement is the exception 1o the doctring of constructive notice. The doctrine
of constructive nolice does not mean that cutiiders are deemed o have naotice of
the internal offairs of the company. For instance, if on act is auvthorised by the
articles or memerandem, on ouisider is entitled to assume thot oll the detailed
formalities for doing that act hove been chserved.

The doctrine of Indoor Monogement is important to persons dealing with o
company through its directors or other persons. They are enfitled to asume that
the acts of the directors or other officers of the compaony are validly performed,
it they are within the scope of their opparent authority. 3o long os an act s valid
vnder the articles, if done in a partficulor monner, on outsider dealing with the
company it enfitled to assume that it has been done in the manner reguired,

Fact of the case: In the given question, Mr. X has made payment to Mr. 2 and he
[Mr. Z) gove te receipt of the same to Mr. X. Thus, it will be rightful on part of Mr.
X to ossume that Mr. £ was also avthorised to receive money on behalf of the
COMmpany.

Conclusion: Hence, Mr. X will be free from liobility for poyment of goods
purchased from M s ABC Limited, az he has paid amount due fo an employee of

the company.

Question 11 (Mip2 May 2022)
Fopular Products Lid. is company incorporated in India, having a tolal Share
Capital of ¥20 Crores. The Share capital comprises of 12 Lakh equity shares
of T100 each and 8 Lakhs Preference Shares of T100 each. Delight Products
Ltd. and Happy Products Ltd. hold 2,50,000 and 3,50,000 shares respectively
in Popular Products Lid. Another company Cheerful Products Lid. holds
2,530,000 shares in Popular Products Lid, Jovial Lid, is the holding company
for all abowve three companies namely Delight Preducts Lid; Happy Producls
Ltd.; Cheerful Producis Lid. Can Jovial Lid. be termed as subsidiary company
of Popular products. Lid., if it. Contrals compesition of directors of Popular
Products Lid. 5tate the related provision in the favowr of your answer.

Ans: In the present case, the total share capital of Popular Products Lid. is $20

crores comprised of 12 Lakh equity shares and 8 Lokhs preference shares.
Delight Products Ltd., Hoppy Products Ltd. ond Cheerful Products Ltd together hold
B,50,000 shares (2,50,000+3,50,000+2,50,000] in Popular Products Ltd. Jovial
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Lrel, ig Hhe |n:|-||:|in|,] company of all above thres l:-:-l'l'ipl:lllil}l.. Se, Jovial Lid, ul-:lng
with its subsidiaries hold 8,500,000 shares in Populor Products L. which amounts
to less than one-holf of its total share copital. Hence, lovial Lid. by virtue of
shareholding I3 not a holding company of Popular Products Lid,

Secondly, it 1s given that Jovial Lid. controls the composition of directors of Popular
Products Ltd., hence, Jovial Ltd. is a holding company of Popular Products Lid. and
not @ whsidiary company. [Section 2{87) of the Companies Act, 2013].

Question 12 (Rtp Moy 2020, Ritp May 2021, Past Paper Mov 2022)
Mr. Anil formed a One Person Company (OPC) on 16th April, 2018 for
manufacturing electric cars. The turnover of the OPC for the financial year
ended 31st March, 2019 was about T2.25 Crores. His Friend Sunil wanted to
invest in his OPC, so they decided to convert it voluntarily inte a private
limited company. Can Anil do s0?
Ans: Section 2(62) of the Componies Act, 2013 define: one persaon company o3
o company which has only cne per a member. However, a private company
shall have minimum 2 memberd without any redtriction on the thare capital ar
turnawer. IF OPC i3 converted into private company Mr. Anil and Mr. Sunil both
con be the members of the company and investment from Mr. Sunil can be
accepted.
A One Person Compony can voluntarily convert itsalf infe o private company by
following the complionces given under the Companies Act, 2013, In the instant
case, DPC formed by Mr. Anil caon be veluntarily converted into a private company
b'?' l'u"-:r-.'-'in!.} thae -:l:-mp|ir.|n-:::5 ﬂi'.r:n under the ":,-!_'.lmpn nies Act, 2013,
Here, the infformation given relating to turnover for the financial year ended 315t
Marech, 2019 iz immaterial,

Question 13 (Mip] Nov 2021, Mip2 May 2022)
"The Memeorandum of Associalion is a charter of a company”. Discuss. Also
explain in brief the confents of Memorandum of Associalion.
Ans: The Memorondum of Asscciation of company is in fact its charter; it defines
its eonstitution and the scope of the powers of the company with which it has been
established under the Act. It is the very foundation on which the whole edifice of
the company is built.
Object of registering a memorandum of asseciation:
= |t contains the abject for which the company i3 fermed and therefore identifies
the possible scope of its operations beyond which its octions cannot go.
* It enables shareholders, creditors and all these who deal with company o know
what it powers are aond what activities it con engoge in, A memorandum iz a
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public document vnder Section 399 of the Companies Act, 201 3. Consequently,

every person enteéring into a contract with the company is presumed to have the

knowledge of the conditions contained therain.

* The shareholders must know the purposes for which his money con be used by

the company and what risks be is taking in making the investment,

A campany cannot -:|¢p-t.u'l fram the p-rl::-'.ri{rﬂns- cantaingd in the memorandum

however imperative may be the necessity for the departure. It cannot enter inte o

confract or engage in any trade or business, which is beyvond the power confessed

cn it by the memorandum, If it does so, it would be ultrg vires the company ond

void,

Contents of the memorandum:

The memorandum of a company shall stalte—

la) the name of the company (Name Clause) with the last word “Limited” in the
s of a public limited o v, ar the last words “Private Limited™ in the o

of o private limited company. This clouse is not applicable on the companies

formed under section 8 of the Act, (b] the State in which the registered office of

the company (Registered Office clavse) iz 1o be stuated;

(] the objects for which the company s propesed fo be incorporated and any

matter considered necesiary in furtherance thereof [Object clause);

(d] the liability of members of the company [Liability clausa), whether limited or

unlimited (e} the amount of autharized capital (Capital Clavse) divided inta share

of fixed amounts ond the number of shores with the subscribers to the

memorandum hove agreed 1o foke, indicoted opposite their nomes, which shall

not be less than one share. & company nat having share copital need not have this

clouse.

(f) the desire of the subscribers to be formed into o company. The Memorandum
shall conclude with the association cdaowse. Every subscriber to the Memorandum
shall take at least ane share, and shall write agalnst his name, the number of
shares taken by him.

ABC Limited has allotted equilty shares wilth voling rights te XYL Limited worth
%15 Crores and issued Non-Convertible Debentures worth £40 Crores during
the Financial Year 2019-20. After that total Paid-up Equity Share Capital of the
company is T100 Creres and Mon-Convertible Debentures stands at T120
Crores. Define the Meaning of Asseciale Company and comment en whether
ABC Limited and XYZ Limited would be called Associote Company as per the
provisions of the Companies Act, 20137
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Ans: As per Section 2{8) of the Companies Act, 2013, an Asseciate Comp any in
relation to anather company, means a company in which that other company has
a significont influence, but which is not a subsidiary compony of the company
having such influence and incledes a joint venture company.

The term “significant influence™ means control of ot least 20% of total share
copital, or control of business decisions under on agresment.

The term “Total Share Copital”’, means the aggregate of the =

(o] Poid-up equity shore copital; ond

ib] Convertible preference share capital.

In the given case, as ABC Lid. has allotted equity shares with voting rights 1o XYZ
Limited of T15 crore, which is less thon requisite contral of 20% of total thare
copital {i.e., 100 crore) 1o have o significont influence of XYZ Lid. Since the said
requirement is not complied, therefore ABC Ltd, and XYZ Ltd. are not associate
companies as per the Companies Act, 201 3. Helding /allotmant of non-convertible
debentures has no relevance for n;-l;{'rrh:ﬁning $iE|I'I”iI.'-I;lI1r influsnce,

Quaestion 15 (Past Paper Moy 2020
What are the significant points of Section 8 Company which are not applicable
for other companies? Briefly explain with reference fo provisions of the
Companies Act, 2013.
Ans: Section 8 Company- Significant points

# Formed for the promotion of commerce, art, science, religion, charity, protection

of the environment, sports, ale,
+ Requirement of minimum share capital does not apply.
# Usas its profits for the promotion of the chjective for which formed.
+ Does not declore dividend 1o members.
* Operates under a special licence from the Central Govermment,
+ Meed not use the word Ltd./ Pyt Lid, in its nome ond adopt o more suitable
name such as club, chambers of commerce ate
& Licence revoked if conditions confravenad.
¢ On revocation, the Central Government may direct it to
= Converts its status and change its nome
= Wind = up
= Amalgomate with another company hoving similar object.
+ Con call its general mesting by giving o cleor 14 doys' notice instead of 21

days,




L 3 F.’:quirq:m::nr of minimum nweml [ I {al ndent directors efe, does
nat apply.

# Meed not constitute Momination and Bemuneration Committes and Shoreholders
Relationship Committes,

# A parinership firm can be o member of Section 8 company.

Question 16 (Past Paper Nov 2020)
Mike Limited company incerporated in India having Ligisen office al
Singapore. Explain in detail meaning of Foreign Company and analysis., on
whether Mike Limited would be called as Foreign Company as it established
a Licison office at Singapore as per the provisions of the Companies Ack,
20137
Ans: Foreign Company [Section 2{42) of the Companies Act, 2013]:
It means any company of bedy corporate incerpoerated outside India which—
(i} has a ploce of business in India whether by itself or through on agent, physically
or through electronic mode; and
{ii) conducts any business activity in India in any other manner.
since Mike Limited is o compoany incerporated in India, hence, it cannat be colled
aos o foreign company. Even though, Licisen was officially established at
singapore, it would not be called oz o foreign company a3 per the provisions of
the Companies Aet, 2013,

Quastion 17 (Past Paper Jan 2021)

ABC Limited was registered as a public company. There were 245 members in
the company. Their defails are as follows:

Directors and their relotives 190

Employees 15

Ex-employees

(Shares were allotted when they were employeas) 20

Others 20

(Including 10 joint helders holding shares jointly in the name of fother
and sen) The Board of directors of the company propese to convert it inte a
privale company. Advice whether reduction in the number of members is
necessary for conversion.
Ans: In the given cose, ABC Limited wos having 245 members in the company.
The Board aof Directors of soid compoany proposes to convert [t infe private
company. In lines with Section 2 (68) of the Companies Act, 2013 _g_private
company by its Articles, limits the number of its members to 200.
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Provided that, where twa or more persons held ene or mare sthares in a comp any
jaintly, they shall, for the purposes of this clouse, be treated as a single member,
It is further provided that, fellowing persoms shall not be included in the number
of membars;-

{i] Persons who are in the employment of the company; and

{ii) Persons, who, having been formerly in the employment of the company, were
member: of the company while in thot employment and have confinued to be
membaears after the employment ceased.

As per the facts, ABC Limited hos members constituting of Directors & their
relatives, employeess, Eﬁacmpl-:r;.r:!:'_: and others irh:ll_.ll;'i!'tﬂ 10 joint halders. In line
with the regquirement for being o private company, following shall be restricted 1o
be a: members i.e., Directors & their relofives & joint holders holding shores jointly
constituting 200 members [ 190+ 10). Accordingly, ABC Limited when converted fo
private company shall net be reguired to redece the number of members as the
number of members as per requirement of a private company, is fulfilled thar is
of maximurm 200 members.

Quastion 18 (Past Paper July 2021, Ritp June 22023)
Explain the classificotion of the companies on the basis of control as per the
Companies Act, 2013,
Ans: In line with the Companies Act, 2013, following are the classification of

the Companies on the basis of conirol:

[l Holding ond subjidiory componies: “Holding ond subsidiary” companies are
relative lerms.

A company is o holding company in relaticn to one or more other companies,
means a company of which such companies are subsidiary compaonies. [Section
2(46)] For the purposes of this clause, the expression "company” includes anybody
corporate.

Whereas section 2(87) defines “subsidiary company” in relation to any other
company [(that is to soy the h-:-lr]ing company)], means a company in which the
helding company—

(i) controls the compesition of the Board of Directors; or

l:iE:I exercises or controls more than one-half of the total 'n;:-rinﬂ power eifhvr at ifs

own or together with one or more of its subsidiory companies:

Provided that such class or classes of holding componies as may be prescribed
shall not hove loyers of subsidiaries beyond such numbers os may be prescribed.
For the purposes of this section —




{l}] a company shall be deemed to be o subsidiary company of the holding
company even if the contral referred 1o in sub-clauvse (i) or sub-clause (ii) iz of
another subsidiary company of the holding company;

(i} the composition of o compony's Board of Directors sholl be deemed 1o be
controlled by ancther company if that other compony by exercise of some power
exercisable by it ot its discretion con appoint or remove all or a majority of the
direciors;

{IH) the expredssion “company’ includes anybody corporate;

(V] “layer” in relalion te o helding company means its subsidiary or subsidiaries.

{b) Associote company [Section 2{4)]: In relation to ancther company, means a
company in which that other company has a significant influence, but which i3 not
a whsidiary company of the company having such influence and includes a joimt
vEnture Company.

Explanation. — For the purpose of this clauvse —

(i} the expression "sign'lﬂ-:l:ln'l influence” means control of at least bwenty per cent
of total voting power, or control of or participation in business decisions under an
agreement;

(i) the expression “joint venture" means o joint arrangement whereby the porties
that have joint control of the arrangement have rights to the net assets of the
arrangement.

The term *Total Share Capital”, means the aggregate of the =

(1] Paid-up equity share capital; and

(2] Convertible preference share capital.

Question 19 (Past Paper July 2021)
What is the main difference between a Guarantee Company and a Company
having Share Capital?
Ans: Difference between Guarantee Company [Section 2(21) of the Companies
Act, 2013] and a Company having share capital [Section 2(22]].
In cose of guarantee company, the members may be called upon to discharge
their fiability only ofter commencement of the winding vp and only subject to
cerfain conditions; whereas in the case of company having share capital, members
miay be called vpon to diﬁ;hl;:rgt: their li-!:ll:;i|ir':.' afl any fime, wither durinﬂ thae
company's life -fime or during Its winding up.
It iz clear from the definition of the guarantee company that it does not raise its
initicl working funds from its members. Therefore, such o compony moy be wseful
only where no working funds are needed or where these funds con be held from

cther sources like endowment, fees, charges, denations, efe,
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In Nnrmtdrn. F:urn::r J-'-l.gnrwnl Wi Eu:lr.:i .'1'|F|-:II:-‘ tha= E-l,lpr:r.m: Court hat laid down
that the right of a guarantee company to refuse to accept the transfer by o
membar of his interest in the company is on a different footing than that of o
company limited by shares. The membership of o guorontese compony may carry
privileges much different from those of ordinary shareholders.

AK Private Limited has borrowed ¥36 crores from BK Finonce Limited.
However, as per memorandum of AK Private Limited the maximum barrowing
power of the company is 30 crores. Examine, whether AK Private Limited is
liable to pay this debt? Stabe the remedy, if any available to BK Finance
Limited,

Ans: This caze is governed by the 'Doctrine of Ultra Yires. According to this
doctring, any act done or o contract made by the company which travels beyond
the powers of the company conferred upon it by its Memorandum of Association
is wholly void and inoperative in low and is therefore not binding on the company.
This is because, the Memorandum of Association of the company is, in foct, its
chorter; it defines its constifufion and the scope of the powers of the company.
Hence, a compaoany connot depart from the provisions contained In the
memorandum however imparative may be the necessity for the depariure.
Hence, any agreement ultra vires the company shall be null and veid.

{i}) Whether AK Private Limited is liable o pay the debt?

As per the facis given, AK Private Limited borrowed €36 crores from BE Finonce

Limited which is beyond its berrowing power of 230 crores.

Hence, contract for borrowing of ¥36 crores, being ultre vires the memorandum

= =

of associotion and thereby ultro vires the company, is void. AK Private Limited is
nat, therafore, lable to pay the dabl.

[ii} Remedy available to BK Finance Limited:

in light of the legal position exploined above, BK Finance Limited connot enforce
the said transaction and thus has no remedy against the company for recovery of
the money lent. BK Finance limited moy toke oction against the directors of AK
Private Limited as it i3 the personal labilivy of s directors to restare the bonrowed
funds. Besides, BK Finance Limited may take recourse to the remedy by means of
‘Injunction’, if feasible,

Quastion 21 (Post Paper Dec 2021, Mip2 Mov 20232)
What do you mean by the term Capital? Describe its classification in the
domain of Company Law.
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Ans: (i) Fﬁmning af :dpil‘ul: The term capitel has variety of m-l!.--:lnir'lgs. But in
relation to a company limited by shares, the term "capital’ means "share capital',
Shaore capital meons capital of the compony expressed in terms of rupees divided
into shares of fixed amouni.

{ii} Classification of capital: In the domain of Company Low, the term capital can
be classified as follows:

{a) Nominal ar avthorised or registered ecapital: Thiz exprestion means such
capital as 5 avthorised by memaorandum of a company to be the maximum amount
of share capital of the company,

(b} lssued capital: it means such capital ai the compoany iBwes from time o time
for subscription.

{e] Subscribed capital: As swch part of the capital which s for the time being
subscribed by the members of o company.

{d) Called up copital: As such part of the copital which has been colled for
payment. |t is the tetal omeunt called vp on the shares issued.

(e} Paid-up capital: It is the total ameunt paid or credited as paid up on shares
issued. It is equal to colled up copital less calls in arrears.

Quastion 22 (Past Paper Dec 2021, Mipl Mawv 2021, Mip2 Mow 2022}
BC Private Limited and its subsidiary KL Private Limited are holding 90,000
and 70,000 shares respeclively in PQ Private Limited. The paid-up share
capital of PQ Private Limited is ¥30 Lakhs (3 Lakhs equity shares of €10 each
fully paid). Analyse with reference o provisions of the Companies Act, 2013
whether PQ Private Limited is a subsidiary of BC Private Limited. What would
be your answer if KL Private Limited is holding 1,60,000 shares in PG Private
Limited and no shares are held by BC Private Limited in PQ Private Limited?
Ans: Provision: Section 2(87) defines “subsidiary company™ in relation to any
octher company (that is to soy the holding compony), means a company in which
the holding company—
{i] controls the compaosition of the Board of Directors; or
{ii) exercises or controls more than one-half of the total voting power either ot ifs
own or together with one or more of its subsidiory companies:
For the purposes of this section —
il @ company shall be deemed to be o subsidiary company of the holding
company even if the contral referred to in sub-clavse (i) or sub-clausae (ii) iz of
another subsidiary company of the halding company;

{1} “layer” in relation te o holding company means its subsidiary or subsidiaries.
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Fact of the case: In the instant cose, BC Private Limited together with its subsidiary
EL Private Limited is holding 1,460,000 shares (90,000+70,000 respectively)
which is more than one half in nominal volve of the Equity Shore Capital of PG
Private Limited.

Conclusion: Hence, PG Private Limited is subsidiary of BC Private Limited,

Question 23 (Past Paper May 2022, Mip2 Nov 2022)
Mr. R iz an Indian eitizen, and his stay in India during the immediately
preceding financial year is fFor 130 days. He appoints Mr. 5, a foreign citizen,
as his nominee, who has stayed in India for 125 days during the immediately
precading financial year. Is Mr. R eligible to be incorporated as o One-Person
Campany (OPC)?

If yes, can he give the name of Mr. 5 in the Memorandum of Association as
his nominea? Justify your answers with relevant provisions of the Companies
Act, 2013,

Ans: Provision: As per the provisions of the Companies Act, 2013, only a natural
person who is an Indion citizen and resident in India (person who stayed in
india for a peried of not less than 120 days during immediately preceding
financial year) =

- Shall be eligible to incorporate an OPC

- Shall be a namines for the sole member.

Fact of the case: In the given case, Mr. B iz an Indion citizen and his stay in India
during the immediotely preceding finoncial year is 130 days which is obove the
requirement of 120 days. Hence, Mr. B is eligible to incorporate an OPC.

Also, even though Mr. 5's nome is mentioned in the Memorandum of Associotion as
nominee and his stay in India during the immediately preceding financial year is
e than 120 days, he i3 o foereign cifizen and not an Indian citizen.
Conelusion: Hence, 5's name cannot be given as nomines in the memarandum.

Krishna, an assesses, was a wealthy man earning huge income by way of
dividend and interest. He formed three Private Companies and agreed with
each to held a blec of investment as an agent for them. The dividend and
inferest income received by the companies was honded back to Krishna as a
pretended loan. This way, Krishna divided his income into three parts in a bid
to reduce his fax liobility.

Decide, for whal purpose the three companies were established? Whether the
legal personality of all the three companies may be disregarded.
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Ang: The House ¢I+.|,.I:-rL‘|!. in 5_-!1|¢-mnn Wi Epluml:-n & Co. er].. laid dawn that a
company is a person distingt and separate from ity members, and therefore, hos
an independent separate legal existence from its members who hove constituted
the company. But under cerfain circumstances the separate enfity of the company
may be ignored by the courts. When that happens, the courts ignore the corporate
entity of the company and look behind the corporate focode and hold the persans
in control of the manacgement of its affoirs liable for the acts of the company.
Where a company is incorporated and formed by certain persons only for the
purpose of evading taxes, the courts have discretion to disregard the corporate
entity and tax the income in the hands of the appropriate ossesses.

|: 1] Fhl._-. =1y ¢-L‘.-|-|':r1‘| n:.lu'r:l in 'Iht qut*..!il:-n [T l:-n:l:.-:.-l:l [{Tataly] 1k :lf-:..r:‘:!.tlid f-v;rl:'l'..- Tht 'Ihr{fr}
companies were formed by the assesses purely and simply as a means of aveiding
tax and the companies were nothing more than the facade of the assesses himself.
Thare F:;lrc, the whole idea of Mr, Erishno was 1|'rrtp|:|r o '.pli!l his income into three
parts with a view to evade tax, Mo other business was done by the company,

(2] The legal personality of the three private companies may be disregarded
becouse the companies ware formed only to aveid tox lickility. It carried no other
business, bul waos created simply os o legal entity te ostenzibly recelve the
dividend and interest and to hand them over to the assesses as pretended loans.

Flora Fauno Limited was registered os a public company. There are 230
members in the company as noted below:

{a) Directors and their relatives 190

(b} Employees 15

{c) Ex-Employeas

(Shares were allotted when they were employees)

{d} 5 couples holding shares jointly in the

name of husband and wife (5%2) 10

(&) Othars 5

The Board of Directors of the company propose to convert it inte a private
company. Alse advise whether reduction in the number of members is
NECessary.

Ans: Provision: According to section 2(68) of the Companias Act, 2013, "Private
COMmpany Means a company having a minimum poid-up share capital as may be
prescribed, and which by its artides, except in cose of One Person Company,
limits the number of its members to two hundred.

However, where two or more persons hold one or more shores in o company
jointly, they shall, for the purposes of this clowse, be treated as o single member.
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It is further provided that =
(A) persons who are in the employment of the company; and
(B) persons who, having been formerly in the employment of the company, were
members of the company while in that employment and have continued to be
members ofter the employment ceased, shall not be included in the number of
rr|.¢rr'|h¢:r:..
Faet of the case: In the instant case, Flora Fauna Limited may be converted inte a
private company anly if the total members of the company are limited to 200,
Total Humber of members:
(i)} Diractors and their relatives 190
{ii} 5 couples (5*1)
(iii) Others 5

Talal 200.
Conclusion: Theraefore, there is no need for reduction in the number of members
since existing number of members are 200 which does not exceed maximuem limit

of 200,

Question 26 (Mip May 2030, Mipl May 2021)
Alfa school started imparting education on 1si April, 2010, with the scle
objective of providing educafion to children of weaker society aither free of
cost or at a very nominal fee depending upon the financial condition of their
parents. Howewer, on 30th March 2018, it come to the knowledge of the
Central Government that the said school was operating by violaling the
objects clause due to which it was granted the status of a section 8 company
under the Companies Act, 2013, Deseribe what powers can be exercised by
the Central Government against the Alfa 5cheool, in such a case?
Ans: Section 8 of the Companies Act, 2013 deals with the formation of companies
which are formed to promote the charitable abjects of commerce, arl, sclence,
education, sports efc. Such company infends to apply its profit In promoting its
chjects. Section 8 companies are registered by the Registrar enly when a license
is issued by the Central Government to them.
Since, Alfa School wos o Section 8 company and it hod started viclating the
chiects cloyse, hence in such o sitvation the following powers can be exercised by
the Central Govermment:
(i} The Central Government may by order revoke the licence of the company
where the company contravenas any of the requirements or the conditions of this
sections subject to which a licence is issued or where the affairs of the company
are conducted froudulently, or viclative of the objects of the company or
prejudicial to public interest, and on revocation the Registrar shall put ‘Limited’ or
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‘Private Limited' nguinﬂ e -:-:mp-:m'.f'l. name in the register. Bul bafare such
revacation, the Central Government must give it o written notice of its intention 1o
revoke the licence ond opportunity to be heard in the matter.

|:ii:| ‘Wheare a licence is rt:".lﬂll;t:d‘ the Central Goavernmeant may, lT.r' -;.rl;.h::r'I iF b iz

satisfied that it is essential in the public interest, direct that the company be wound
up under thit Act or amalgamated with another company registerad under this
saction.

However, no such order shall be moade unless the company is given o reasonable
cpportunity of being heard,

(i} Where a licence is revoked and where the Central Government is sotisfied
that it is essential in the public interest thot the compony registered under this
section should be omalgomated with another company registered under this
section and having similar objects, then, notwithstonding anything to the contrary
contained in this Act, the Central Government may, by order, provide for such
omalgomation to form a single company with such constitution, properties, powers,
rights, interest, authorities and privileges and with such liabilities, duties ond
chligotions s may be specified in the order.

Question 27 (Mip Mov 2020}
PQR Private Lid. is a company registered under the Companies Act, 2013 with
a Paid-up Share Capital of 40 lakh and turnover of T2.5 crores. Explain the
maeaning of the “Small Company” and examine whether the PQR Private Lid.
can avail the stotus of small company in accordance with the provisions of
the Companies Act, 2013.
Ans: Small Company: According to Section 2{85) of the Companies Act, 2013,
Small Company means o company, other thon a public company, —
(1] poid-up share capital of which dogs not exceed four crore rupegs or such
higher amount as may be prescribed which shall not be more than ten crore
rupees; and
(2) wernover of which as per its last profit and loss account for the immediately
preceding financal year does nof excesd forty crare rupees or such higher
ameount a5 moy be prescribed which shall not be more thon one hundred crore
rupess,
Mothing in this clause shall apply to—
(A) o holding company or o whsidiory company;
(B) o company registered under section B; or

(C) o company or body corporate governed by any special Act,
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In the present cose, POIR Private Lid,, o comp any rcgi};l{rn}d under fha C-:Jrnp-:mi-l}l.
Act, 2013 with a paid-up share capital of T40 lakh and having turnover of 2.5
crore. Since both the criteria of share copital of T4 crore and turnover T40 crore
is met, PQIR Lid. cannot avail the status of small company.

Question 28 (Mip] Nov 2021, Mip2 May 2022)
Five persons are the anly members of a private company Flewer Fans Limited.
All of them ge in a boot on a pleasure frip into an open sea. The boat capsizes
and all the 5 dies being drowned,

{a} Is the private company Flower Fans Limited no longer in existence?

{b) Further is it correct to say that a company being an artificial person cannol
own property and cannot sue or be sued?

Explain with reference to the provisions of Companies Acf, 2013.

Ans: [a) Perpelual Succession — A compony on incorporation becomes o
separate legal entity, It is an arfificial legal persen and have perpetual succession

o exist. It has permanent existence,

In the instant cose, five persons who were the only members of privote company
and they hove died being drowned in the sea. The existence of o company is
independent of the lives of its members. it has a perpetual succession, In this
problem, the company will continue as a legal entity, The company's existence is
in no way affected by the death of all its members.

(b) The statement given is incorrect. A company is an artificial person os it is
created by a process other thon natwral birth. It s legol or judicial as it Is created
by law. It is a person since it 5 clothed with all the rights of an individval, Further,
the company being o seporate legal entity can own property, have bonking

unt, roise loans, incur liabilities ond enter into contracts. Even members con

be sued in its own name, It can do everything which any natwral persen can deo
except be sent to joil, take an ooth, marry or practice a learmed profession. Hence,
it is a legal person in its own sense.

Question 29 (Mip2 Nov 2021, Rip May 2032)
Jagannath Oils Limited is a public company and having 220 members of

which 25 members were employee in the company during the peried 15t April,
2006 to 28th June 2016, They were allotted shares in Jogonnath Oils Limited
First time on 1st July, 2007 which were sold by them 1st August, 2016. After
some ime, on 15t December, 2014, each of those 25 members acquired shares




in Jagannath Oils Limited which they are holding till date. Now company
wants te convert ilself inte a private company. State with reasons:

{1} Whether Jagannath OQils Limiled iz required to reduece the number af
members.

() Would your answer be different if above 25 members were the employes
in Jagannath Oils Limited For the period from 1st April, 2006 to 28th June,
20177

Ans: According to Section 2(68) of Compaonies Act, 2013, “Private company™
means o company having a minimem pald-vp share capital as may be prescribed,
and which by its arficles, =—

(i} restricts the right to transfer its shares;

{ii) except in case of One Person Company, limits the number of its members to
twio hundred
Provided that where two or more persons hold one or more shares in @ company
jointly, they shall, for the purposes of this clawse, be treated as o single membern
Provided further thot—
|A) persons who are in the employment of the company; and
(B} persons wha, having been formerly in the employment of the company, were
members of the company while in that empleyment and have continved to be
members after the employment ceased, shall not be included in the number of
members: and

(iii}] prohibits any invitation to the public to wbaeribe for any securities aof the
company.

{1} Fellowing the provisions of Section 2(68), 25 members were employees of the
company but net during present membership which was started from 15t December
201 & iLe., ofter the dofe on which these 25 members were ceased to the employee
in Jogonnath Oils Limited. Hence, they will be considered as members for the
purpose of the limit of 200 members. The compony is required fo reduce the
number of members before converting it inte o private company.

() O the other hand, if those 25 members were ceased 1o be employes on 28th

June 2017, they were employee ot the time of getting present membership.

Hence, they will not be counted as members for the purpose of the limit of 200
mambaers and the total number of members for the purpose of this sub-section will
be 195. Therefore, Jlagannath Oils Limited is not required to reduce the number

of members before converting it into o private company.




Quastion 30 (Mip]l May 2022, Mip2 June 2023)
Mr. Raj formed a company with a capital of £50,000. He scld his business to
another company for $40,000. For the payment of sale, he accepled shares
worth 30,000 (3000 shares of ¥1 each). The balance 10,000 was considered
as loan and Mr. Raj secured the amount by issve of debentures. His wife and
three daughters took one share each. Owing to strike the company was wound
up. The assets of the company were valued at TH000. The debls due o
unsecured creditors were T8000. Mr. Raj retained the enfire sum of T6H000 as
part payment of lean. To this, the other creditors objected. Their contention
was that a man could not own any money to himself, and the entire sum of
T6000 should be paid to them. Examine the rights of Mr. Raj and other
crediters. Whe will sueccead?
Ans: Separate Legal Entity: Corporate Vell refers to o legal concept whereby
the company is identified separately from the members of the company.
Thee teErm IL:I.:-rF-L:-rnIe Yail refars to the concept that mambar: af o company are
shielded from liakility connected to the company’s actions, IF the company incurs
any debfs or controvenes any laws, the corporofe veil concept implies that
members should not be iable for thoze errors. In other words, they enjoy corporate
insulation.
Thus, the shareholders are protected from the acts of the company. The leading

cate low of Salomean Ve Salomon and Company Limited, laid the foundation of
concept of corporate veil or independent corporate personality. A company is o
persen distinet and separate from its members.

Based on the above ditcussion ond provisions, Mr, Raj was enfitled fo the oisets
of the company as he was o secured creditor of the company ond the contention
of the creditors that Mr. Raj and the company are one and some person i$ wreng.

Question 31 (Mitpl Mov 2022, Rtp June 2023)
Articles of Association of X¥Z Private Limited provides that Board of Directors
can take the lean up to ¥50,00,000 for company by passing the Board
Resalution. In the case where the loan amaount is in excess of the said limit,
Special Resolution is required to be possed in general meeting. Due to urgent
need of funds, Board of Directors applied For loan in a reputed bank for

£60,00,000 without passing the Special Resolution in the general meeting.
Board of Direclors gave an underaking te bank that Special Resalution has

been passed for such loan. The bank on believing on such vndertaking lend
the money. On demanding the repoyment of lean, company denied the
payment as the acl was ultra vires fo company. Advise.
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Ang: Provition: A:cn:-rdl'ng ta doctrine of Indoor Monagement, perions d:}nlirl.-g
with the Company are presumed to have read the registered documents and to
see thot the proposed dealing is not inconsistent therewith, but they are not bound
te do more; they need not enguire inte the regularity of infernal proceedings as
required by M & A. This was also decided in cose of Royal British Bonk Vs
Turguand.

Fact of the case: In the instant cose, Aricles of Association of XYZ Private Limited

have taken loan from reputed bank for T60,00,000 by passing Board Resolution

while Special Resolution was necessary for such ameount. Boord of Cirectors gave
an undertaking to bank that Special Resolution has been passed for such loan, The
bank on I'.Jlf_!li{'."l'ir'lﬂ an such un-;|¢r1nh.ing lands the Money.

Conclusion: On the basiz of provitions of doctrine of Indoor Management, the
bank can claim the amount of his loan from the company. The bank can believe
on the undertaking given by board and ne need to enguire further.

Question 32 (Mtp] Nov 2022)
Mr. Sunny soald his business of coMon production te a caltan production
company CPL Private Limited in which he held all the shares except one which
was held by his wife. He is alse the creditor in the company Far a certain
amount. He also got the insurance of the s tock of colton of CPL Private Limited
but in his own name nol in the name of company. After one month, all the
stocks of the cotton of CPL Privale Limiled were destroyed by fire. Mr. Sunny
filed the claim for such loss with the Insurance company. State with reasons
that whether the insurance company is liable to pay the claim?

Ans: Provision: According to the decision taken in cose of Salomon v/s Salomaon
& Co, Lid,, o company has separate legal entity. A company is different from irs
members. Further, according to the decision taken in caze of Macaura v/'s Morhern
Assurance Co. Ltd,, o member or creditor does not have any insurable interest in
the property of company. Members or creditors of the company cannot elaim
ocwnership in the property of company.

Fact of the case: On the basis of above provisions and facts, it can be said Mr.
sunny and CPL Private Limited are separate enfities. Mr. Sunny cannal have any
insurable interest in the proparty of CPL Private Limited neither ot member nor as
creditor,

Conclusion: Hence, the insurance company is not liable to pay to Mr. Sunny for
the claim for the loss of stock by fire.




Quastion 33 (Mip Moy 2022}
Some of the creditors of Pharmaceutical Appliances Ltd. have complained that
the campany was fermed by the promaters anly te defraud the erediters and
circumvent the compliance of legal provisions of the Companies Act, 2013, In
this conlext they seek your advice as to the meaning of corporate veil and
when the promoters can be made personally liable For the debts of the
company.
Ans: Corporate Veil: Corporate Veil refers to a legal concept whereby the
company i3 identified separately from the members of the company.
The term Corporabe Vell refers to the concept thot members of o compony are
shielded from liahility connected to the company’s aclions. If the company incurs
any debts or controvenes any laws, the corporote veil concept implies that
member: sthould not be lable for thowe arrars In other words, they enjoy corporate

Howeaver, under certain exceptional creumstances the courts lift or plerce the
corporate veil by ignoring the separate entity of the company and the promaters
aond othar parsons who hove monoged ond contrelled the affairs of the company.
Thus, when the corporate vell is liffed by the courts, the promoters and persons
exercising contral over the offairs of the company are held personally lioble for
the acts and debts of the company.,

The following are the coses where company low disregards the principle of
corporate parsenality or the principle that the company is a legal entity distinet

and separate from its shareheolders or members:

{i] To determing the choracter of the company iLe,, to find cut whether co-enemy
or friend

(it} Te protect revenve/tax

(i) Te avold a legal obligation

liv) Fermation of subsidiaries to oot as agents.

{¥) Company formed for fraud/improper conduct or to defeat law,

Question 34 (Rip May 2021)
SK Infrastructure Limited has a paid-up share capital divided inte &,00,000
equity shares of ¥100 each. 2,00,000 equity shares of the company are held
by Central Government and 1,20,000 equity shares are held by Government
of Maharashira. Explain with reference lo relevant provisions of the
Companies Act, 2013, whether 5K Infrastructure Limited can be reated as
Government Company.




Ans: Provision: Government Company [Section 2{45) of the Companies Act,
2013): Government Company means any company in which not less than 51% of
the poid-up share capital is held by-

(i} the Central Government, or

(i) by ony State Government or Governments, or

(i} partly by the Central Government and partly by one or more State
CGrovernments, and the section includes a company which iz a subsidiary company
of such o Government company.

Fact of the case: In the instant case, paid vp share capital of SK Infrastructure
Limited is &,00,000 equity thares of T100 each. 200,000 equity shares are held
by Central government and 1,20,000 equity shares are held by Government of
Maharashira, The holding of equity shares by both government is 3,20,000 whidch
is more than 51% of rotal paid vp eguity shares.

Conclusion: Hence, 3K Infrastructure Limited s o government company.

Quesltion 35 (Rip Mov 2021)
Mr. Dhruy was appointed as an employee in Sunmoon Timber Private Limited
on the condition that if he was to leave his employment, he will not solici
customers of the company. After some time, he was fired from company. He
set up his own business vnder proprietorship and undercut Sunmoon Timber
Private Limiled's prices. On the legal advies fram his legal consultant and ta
refrain from the provisions of breach of contract, he formed a new company
under the name Seven Stars Timbers Private Limited. In this company, his wife
and a Friend of Mr. Dhruv were the sole shareholders and directors. They took
over Dhruv's business and continued if. Sunmoon Timber Private Limited files
a suit against Seven 5tars Timbers Private Limited For vielation of contract.
seven Stars Timbers Private Limited argued that the conlract was enbered
between Mr. Dhruv and Sunmoon Timber Private Limited and os company has
separate legal entity, Seven Stars Timbers Private Limited has not viclated the
terms of agreement. Explain with reasons, whether separate legal entity
between Mr. Dhruv and Sewven Stars Timbers Private Limited will be
disregarded?
Ans: Provision: It wos decided by the court in the cose of Gilfard Motor Co, Vi
Home, that if the company Is formed simply as a mere device 1o evade legal
chligations, though this is only in limited and discrete circomstonces, courts con
pierce the corporate veil. In other words, if the company is mere sham or ceak,
the separate legol enfity con be disregarded.
Fact of the case: On considering the decision taken in Gilford Motor Co. Vs, Horne
and facts of the problem given, it is very much clear that Seven Stars Timbers
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Private Limited wos formed just to evade h:gl:ll c-b-li-auriqn; af the ag reement
berween Mr. Dhrov and Svamoon Timber Private Limited.

Conclusion: Hence, Seven Stars Timbers Private Limited is just a sham or cloak
and separate legal entity between Mr. Dhruv and Seven Stors Timbers Private
Limited should be disregarded.

Question 36 (Rip Nev 2021)
Marendra Matars Limited is a government company. Shah Aute Private Limited
is a private company having share capital of ten crores in the form of ten lacs
shares of T100 each. Narendra Motors Limited is holding five lacs five
thousand shares in 5hah Awvte Private Limited. Shah Auto Private Limited
claimed the status of Gevernment Campany. Advise as legal adviser, whether
Shoh Aute Private Limited is government compony under the provisions of
Companies Act, 20137

fns: Provision: .h-:l;-;lrdinﬂ ta the Provisions af Section 1[-‘5] aof 'quﬂrjﬂl‘lil:ﬁ Act,
201 3, Government Company means any company in which not less than 51% of
the poid-up share capital is held by-

{i] the Centrol Government, or

|:ii'| hr any Lrate Goavermment or l':_':'-uw:rnm:rnrsl or

{iii] partly by the Cenfral Government and portly by one or more State
Governments, and the section includes a company which i3 a subsidiary company

of such o Government company.

According to Section 2(87), “subsidiary company™ in relotion to any other
company [(that is to say the holding company), means a company in which the
holding exercites or contrals more than one-half of the total voting power either
at its own or together with one or more of its subsidiary companies.

By virtue of provisions of Section 2(87) of Companies Act, 2013, Shoh Auto
Frivate Limited is a subsidiary compaony of Marendra Motors Limited becouse
Marendra Motors Limited s holding more than one-half of the total voting power
in Shah Auto Private Limited, Further a3 per Section 2{43), o whiidiary company
of Government Company i3 alie termed a: Government Company.

Hence, Shah Avte Private Limited being subsidiary of Marendra Maotors Limited

will also be considered as Government Company,

Quastion 37 (Rip Mov 2021}

Mr. A is an Indian citizen and his stay in India during immediately preceding

financial year is For 115 days. He appoints Mr. B as his nominee who is a

foreign citizen but has stayed in India for 130 days during immediately

preceding financial year. {i) Is Mr. A eligible fo be incorporated as a One
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Person Company [OFC). If yes, can he give the nome of Mr. B in the
memorandum of Aszecialion as his neminee to become the member after Mr.
A's incopacity to become a member. (i} If Mr. A has confravened any of the
provisions of the Act, what are the consequences?

And: Ag per 1B |1|r1:.|'-.'i:.i-:1|‘|-ll of the i:n-.rnp e ACT, 201 :;Ill n-l||j.r a matural PErson wha
is an Indion cifizen and resident in India {person who stoved in Indio for o pericd
of not leis than 120 days during immediately preceding financial year) =

- 3hall be eligible to incorporate an QPC

= Shall be a namines for the wale mamber,

{i] In the given case, though Mr. A iz an Indian citizen, his stay in India during the
immediately preceding previous year i3 only 115 days which i3 below the
requirement of 120 days. Hence Mr. A is not eligible fo incorporate an OPC,
.Jfl.|:.|;|-J EvEn r|"u:-|.||._‘_;|'| M. B's name is mentioned in the memorandum of Association a3
nomines and his stay in India during the immediately preceding financial yeor is
mare than 120 daysy, he iz a fareign citizen and not an Indian citizen. Hence By
name cannat be given as nomines in the memorandurm.

(i} Since Mr. A is not eligible to incorporate a One Person Company (OPC), he

will be contravening the provisions, if he incorporates one. He shall be punishable
with fine which may extent to ten thowond rupees and with a further fine which
may extent to One thousand rupees every doy after the first during which such
contravention cccurs.

Question 38 (Rip May 2022)
A, B and C has decided to sel up a new club with name of ABC club having
objects te promeote welfare of Christian society. They planned to do charitable
work or social activity for promoting the art work of economically weaker
saclion of Christian society. The company obtained the status of section B
company and started operating from 1st April, 2017 enwards. However, on
30th September 2019, it was observed that ABC club was vielating the objects
of its objective clavse due to which it was granted the slalus of seclion B
Company under the Companies Ac 2013. Discuss what powers can be
exercised by the central government against ABC elub, in such a case?
Ans: Section B of the Companies Act, 201 3 deals with the formation of companies
which are formed to promote the choritable objects of commerce, orl, science,

education, sports efte. Such company intends to apply its profit in prometing its




chjects. Section 8 companies are registered by the Registrar enly when a license
is issped by the Central Government to them,

Since ABC Club was o Seclion B company and it was observed on 30th
September, 2019 that it hod started violating the objects of its objective clause.
Henee in sawch a situation the fq-"qwl'ﬂg PoOwWErs can be axerciied h'l.r the Central
Government:

(i} The Central Government may by order revoke the licence of the compaony
where the company contravenes any of the reguirements or the conditiens of this
sections subject to which @ licence is lssued or where the affairs of the company
are conducted froudulently, or violative of the objects of the company or
prejudicial to public interest, ond on revocation the Registrar shall put *Uimited’ or
'Private Limited' against the company’s name in the register. Bul befare such
revecation, the Central Government must give it @ written notice of its intention to

revoke the licence and opportunity 1o be haard in the mater,

(i) Where a licance s revoked, the Central Government may, by arder, if it is
satishied that it s essential in the public interest, direct that the company be wound
up under this Act or amalgamated with another company registered under this
section. However, no such order shall be made wnless the compony is given a
rexssonable opporfunity of being heard,

{iii}] Where o licence is revoked and where the Central Government is sotisfied
that it is eszsentlal in the public interest that the compaony registered under this
section should be amalgomated with another company registered under this
section and having similar objects, then, notwithstaonding anything to the contrary
contained in this Act, the Central Government may, by order, provide for such
amalgomation o form o single company with such constitution, properties, powers,
rin;_.|:|'|r5.J i:'|.1'|:rl:-_.lIl autharities and F:-ri\r'lh:ﬂ:u and with such |i|;'.||:.|]|ili|._-.5.ll duties and
ochligations as may be specified in the order.

Question 39 (Rip May 2022)

An employee Mr. Karan signed a conlract with his employer company ABC
Limited that he will not solicit the customers after leaving the employment
fram the company. But after Mr. Karan left ABC Limited, he started up his own

company POR Limited and he started soliciting the customers of ABC Limited
far his own business purposes. ABC Limited filed a case against Mr. Karan for
breach of the employment contract and for soliciting their customers for own —
business. Mr. Karan contended that there is corporate veil between him, and ==




his company and he should not be personally held liable for this. In this
context, the company ABC Limited seek your advice as to the meaning of
corporate veil and when the veil can be lifted fo moke the owners lioble for
the acts done by a company?
Ans: Provision: Corporate Veil: Corporate Veil refers fo o legal concapt
whereby the company is identified separately from the members of the company.
The term Corporate Veil refers to the concept that members of o company are
chialded from liability connected to the company’s actiens, [f the company ineurs
any debts or controvenes any lows, the corperate veil concept implies that
membeers should not be liable for those errors. In other words, they enjoy corporate
insulation. Thus, the shareholders are protected from the acts of the compaony.
However, under certain exceptional drcumstances the cowrts lift or pierce the
corpordate vell by ignoring the separate antity of the company and the proamaters
and other persens who have managed and centrolled the affairs of the company.
Thus, when the corporate vell is lifted by the courts, the promoters ond persons
exercising control over the affairs of the company are held persenally lioble for
the acts and debts of the company,
The following are the cates where compaony low disregards the principle of
corporate personality or the principle that the compony is o legaol entity distinct
te fram it thareholders ar members:

(i) To determinge the character of the company e, to find out whether co-

enemy of friend.

(i) To protect revenve tax

(i) To aveld a legal abligation

liv] Formation of subsidiaries to oct as agents

v} Company formed for fraud /improper conduet or o defeat law.
Fact of the case: Based on the above provisions and leading cose law af Gilferd
Motor Co. Vs Homne, the compony PQR Limited wos created fo ovoid the legal
chligotion arlsing out of the contract, therefare that employes Mr. Karan and the
company PQR Limited crected by him should be treated os one and thus veil
between the company and that person shall be lifted. Karan has farmed the only
for froud /improper conduct or to defeat the low.,

Conclusion: Hence, he shall be persenally held liable for the acts of the company.

Quashion 40 (Rip Mov 2023}
A transport company wanted to obtain licences for its wehicles but could not
oblain licences if applied in its awn name. I, therefore, farmed a subsidiary
company and the opplication for licence was made in the name of the
subsidiary company. The vehicles were to be transferred to the subsidiary




company. Will the parent and the subsidiary company be treated as separate
commercial units? Explain in the light of the provisions of the Companies Ack,
2013,

Ans: Provision: If the subsidiory is formed to act o5 agent of the Principal
Company, it moy be deemed to hove lost its individuality in favour of Its principal.
The veil of Corporate Personality is lifted and the principal will be held liable for
the acts of subsidiary company.,

The facts of the case are similar to the cose of Merchandice Transport Limited we
Erill'_'.l_'a Irnnﬁp-:;ul Cammission {1‘;‘&?]1 whersin o transport company wianted o
chiain licences for ity vehicles but could not do so, if applied in its own nome. I,
therefore, formed a subsidiory company, ond the application for the licence was
made in the name of the subsidiary. The vehicles were 1o be transferred to the
subsidiory company. Hald, the parent and the subsidiary were held to be one
commarcial unit and the application for licences was rejected.

Conclusion: Hence, in this case the parent and the subsidiary company shall not
be treated as seporabe commercial wnits.

Question 41 (Rip Moy 20232)
A Company registered under Section B of the Companies Act, 2013, has been
consistently making profits for the past 5 years after a major change in the
manageament structure. Few members contented that they are enfitled to
receive dividends. Can the company distribute dividend? IF yes, what is the
maximum percentage of dividend that can be distributed as per provisions of
the Companies Act, 20137 Also, to discuss this along with other regular
matters, the company kept a general meeting by giving only 14 days' notice.
Is this valid?
Ans: A compony registered under Section B of the Companies Act, 2013 is
prohibited from the payment of any dividends to its members,
Hence in the given case, the contention of the members to distribute dividend from
the profits eamed is wrong.

Also, Section B compaony is allowed to call o genaral meeting by giving 14 days

instead of 21 days.

GQuestion 42 (Rip Mowv 2023)
Ma limit Private Company i incorporated as unlimited company having share
capital of ¥10,00,000. One of its creditors, Mr. Samuel filed a suit against a
sharehalder Mr. Innocent for recovery of his debt against No limit Private
Company. Mr. Innocent has given his plea in the court that he is not liable as
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he is just a shareholder. Explain, whether Mr. Samuel will be suceessful in
recovering his dues from Mr. Innocent?

Ans: 5ection 2(92) of Companies Act, 2013, provides that an unlimited company
means @ company net having any limit on the liability of its members. The liability
of each member extends to the whole omount of the compony’s debts ond
liabilities, but he will be entitled to cloim contribution from other members. In case
the company has share capital, the Articles of Association must stale the amount
of share copital ond the omount of eoch share, 5o long as the company is o going
concern the lability on the shares is the only llability which can be enforced by
the company. The creditors can instivte proceedings for winding up of the
company for their claims. The offidal liguidater may call the members for their
contribution _towards the liobilities ond debts of the company, which con be
unlimited,

On the basis of above, it con be sald that Mr. Somueel connet directly claim his
dues against the company from Mr. Innocent, the shareholder of the company even
the company is an unlimited company, Mr. lnnocent is lable up to his share capital.
His unlimited liokility wil | arise when official liquidotor calls the members for their
contiibution fowards the liabilities and debts of the company ot the fime of
winding up of company.

Quastion 43 (Mtpl June 2023)

Mr. Mohan had purchosed some goods from Sunflower Limited on credit. A

credit period of one month was allewed to Mr. Mohan. Before the due date,
Mr. Mohan went o the company and wanted fo repay the amount due fram
him. He found only Mr. Ramesh there, who was the factory supervisor of the
company. Mr. Ramesh teld Mr. Mohan that the accountant and the coshier are
on leave, he is in-charge of receiving money and he may pay the amount to
him. Mr. Ramesh issved a money receipt under his signature. After hwo
months, Sunflower limited issuved a notice to Mr. Mohan for non-payment of
the dues within the stipulated pericd. Mr. Mohan informed the company thal
he had already cleared the dues and he is ne longer responsible for the same.
He also contended that Mr. Ramesh is an empleyee of the company o whom
he had made the payment and being on oultsider, he trusted the words of Mr.
Ramesh as duty distribution is a job of the internal management of the
company. Analyse the situation and decide whether Mr. Mohan is free from
his liability.

Ans: Docirine of Indeor Management: The Doctrine of Indoor Monagement is the
gxception 1o the Doctrine of Constructive Mofice. The Doctrine of Constructive
Motice does not mean that outsiders are deemed 1o have notice of the internal
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r:l‘an:l'lr:. af the company, For instance, if an act s authorised |::|'I.-' the Articles ar
Memorandum, an cutsider is entitled to assume that all the detailed farmalities for
doing that act hove been cbhserved.

The deoctrine of Indoor Monoagement is impeortant to persens dealing with o
company through its directars or other persons. They are enfitled to assume that
the acts of the directors or other officers of the company are volidly parformed,
if they are within the scope of their apparent authority. 5o long o3 an act is valid
under the arficles, if done in o particulor manner, on outsider dealing with the
company iz enfitled to assume that it has been dene in the manner reguired,

in the given quaestion, Mr. Mohan has mode payment to Mr. Ramesh and he [Mr,
Romash) gave the receipt of the same to Mr. Mohan, Thas, it will be rightful on
part af Mr. Mohan to assume that Mr. Romesh was alio authorised o receive
money on beholf of the company.

Hence, Mr. Mohan will be free from liakility for payment of goods purchased
from Sunflower Limited, as he hos paid on amount due to an employee of the
COMPOny.

Question 44 (Mip2 June 2023, Rip June 2023}
ABC Limited was into the sale and purchase of iron rods. This was the main
object of the company menfioned in the Memorandum of Association. The
campany entered infe a contract with Mr. John for some finance related work.
Later on, the compony repudioted the controct as being ultra vires. With

reference to the same, briefly explain the doctrine of “ultra wires" under the
Companies Act, 2013, What are the consequences of ulira vires acts of the
company?

Ans:Doctrine of ultra vires: The meaning of the term ultra vires is simply “beyond
[their) powars”. The legal phrase "ultra vires" i+ applicable anly 1o ocs dose in

excess of the legal powers of the doers. This presupposes that the powers in their
noature are limited. B is o fundamental rule of l:nmpmiy Law thot the -:lhit:l:r'j of a
company as stated in Its memorandum con be departed from only to the extent
permitted by the Act, thus far ond no further, In consequence, any act done or a

directors but also of the compony is whelly void and inoperative in low ond is
therefore not binding on the company. The impact of the doctrine of ultra vires is
that a company can neither be sped on an ultra vires ronsoction, nor can i1 sue on
it, Since the memorandum i3 a “public document”, it is apen te public inspection.

Therefore, when one deals with a company one is deemed to know about the
powaers of the company. If in spite of this you enter into a transaction which is ultra
vires the company, you connot enforce it agaoinst the company. An oct which is




ultrea vires the company lja}inﬂ void, connat be ratified even h:.-' the unanimous
consent of all the sharehalders of the company.

Hence in the given case, ABC Limited cannat enter infe a confract oulside the
purview of its object clovse of Memorondum of Association os it becomes ultro
wires and thus null ond void,

Question 45 (Rtp June 2023)
In the Flower Fans Private Limited, there are only 5 members. All of them go
in a boat on a pleasure frip info the open sea. The boat capsizes and all of
them die after being drowned. Explain with reference to the provisions of
Companies Act, 2013:

{i} Is Flower Fans Private Limited no longer in existence?

(i) Further is it correct o say that a company being an artificial person cannol
own property and cannot sus or be sued?

Ans: (i) Perpatual Succession = A company on incorporation becomes a separate
legal entity. It is on artificial legaol person and has perpetual succession which
means even if all the members of o company die, the company still continves to
exizl. I has a permanent existence, The existence of a company s independent of

the lives of its members. It has o perpetual succession. In this problem, the company

will| eantinge s a |1:|a-¢l| ety Thus -l:-:-mp-:wr.i existence i In N way affected |;|':.-'

the death of all its members.

{ii) The statement given is incorrect. A company i3 an artificial person as it s

rescrteed by irth. It iz |4'_-.4_.:| al or judicial as it is ereated
by low. It is a person since it 1s clothed with all the rights of an individual. Further,
the company being o jeparate legal entity can own property, have a banking
accound, raize loans, incur labilities and enter into coniracis. Even members can
contract with o compony, ocquire rights against it or incur liability to it It con sue
and be sued In its ewn nome. It can do everything which any notural person con
do except be sent to jail, take an cath, marry or practise a leamed profession.
Hence, it is o legal person in ity own senge.

Explain listed company and unlisted company as per the provisions of the
Companies Aci, 2013.

Ans: Listed company: As per the definition given in the section 2{52} of the
Componies Act, 2013 it is o company which has any of its securities listed on any

racognised stock axchange.




Provided that such class of companies, which have listed or intend 1o lisk such class
of securities, as may be prescribed in consultation with the Securities and Exchange
Boord, shall not be considered os listed companies.

Whereas the word securities os per the seclion 2(81) of the Componies Act, 2013
has been assigned the same meaning as defined in clavse (h) of section 2 of the
Securities Contracts (Regulation) Act, 1956,

Unlisted company means company other than listed company.

Question 47 (Past Paper Nov 2022)
Mike LLC incorporated in Singapore having an office in Pune, India. Analyse
whether Mike LLC would be called as a foreign company as per the provisions
of the Companies Act, 20137 Also explain the meaning of foreign company.
Ans: Mike LLC is incorporated in Singopere and having a ploce of business in
Pune, India. Since, Mike LLC is incorporated outside India and having a Place of
business in India, hence it is a foreign Company.
Foreign Company [Section 2(42) of the Companies Act, 2013): It means any
company or body corporaote incorporated outside India which—
(i) has a place of business in India whether by itself or through an agent, physically
or through electrenic mode; and
(i) conducts any business activity in India in any other manner.
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Ao The Negotiable Instruments Act, 1881

—
-

T Question 1 (Study Malerial)
M drew a cheque amounling te ¥2 lakh payable toe N and subsequently
delivered to him. After receipt of cheque N indorsed the same to € but kept it
im his safe lecker. After semetime, M died, and P found the chegque in M's safe
locker. Does this amount to Indorsement under the Negotiable Instruments Act,
18817
Ans: Mo, P does not become the holder of the cheque as the negotiation was mot
completed by delivery of the cheque to him.  [Section 48, the Negotiable
Instruments Act, 1BB1)

Question 2 (3tudy Material)
M owes money to N. Therefore, he makes a promissory note for the amount
in faver of N, for safety of transmission he cuts the note in half and posts one
half ta M. He then changes his mind and calls upon M te return the half of the
note which he had sent. N requires M to send the other half of the promissory
note. Decide how rights of the parties are to be adjusted.
Ans: The question arising in this problem is whether the making of promissery note
is complete when one half of the note wais deliverad fo M, Under Section 46 of the
M.l Act, 1881, the moking of a Promissory Mote [P/M) is completed by delivery,
actucl or constructive, Delivery refers fo the whole of the instrument and nof merely
a part of it. Delivery of half instrument connot be treated as constructive delivery
of the whole, So, the claim of M to have the other half of the P/N sent to him is not
maintainable.
M is justified in demonding the return of the first half sent by him. He con change
hiz mind and refuse to send the other half of the P/M.

Quastion 3 [Study Malerial)
Bholenath drew a cheque in favour of Surendar. After having issuved the
cheque; Bholenath requesied Surendar not to present the cheque for payment
and gave a stop payment request to the bank in respect of the cheque issved
to Surendar. Decide, under the provisions of the Negotiable Instruments Act,
1881 whether the said acts of Bhalenath constitute an offence?
Ans: As par the focts stated in the question, Bholenath [drower] after hoving issued
the cheque, informs Surendar [drawee) not to present the cheque for payment and
as well gave a stop payment request to the bank in respect of the cheque fswwed

=

to Surendar,

202

] =T i o~ =y
k SHAAEA R Cypta




Section 138 of the Nl:gl:-ri-uhlp Instruments Act, 1881, is a penal prevision in the
sense that once a cheque i3 drawn on an account maintained by the drower with
his banker for payment of any omount of money to ancther person out of that
account for the discharge in whole or in part of any debt or lability, is informed
by the bank unpaid either because of insufficiency of funds to honour the cheques
or the omount exceeding the arrangement made with the bank, such a person shall
be deemed to have committed an offence.

Once a chegue is isved by the drawer, o presumption under Section 139 of the
Megotiable Instruments Act, 1881 follows and merely because the drawer issues
a notice thereafter to the drawee or to the bank for stoppage of payment, it will
not preclude an action under Section 138.

Alse, Section 140 af the Megotioble Instruments Act, 1881, specifies absolute
lighility of the draowar of the cheque for commission of an offence under the section
138 of the Act. Section 140 states that it shall not be a defence in a prosecution
for an offence under section 138 thot the drower hod no reason to believe when
he issued the cheque that the chegque moy be dithonoured on presentment for the
reasons stated in that section,

Accardingly, the et of Bholenath, i.e., his request of step payment constitutes an
offence under the provisions of the Megetioble Instruments Act, 1881,

Question 4 (Study Material)
Rama executes a promissory note in the following form, | promise to pay a

sum of ¥10,000 after three months®. Decide whether the promissory note is o
wvalid promissory nohe.

Ans: The promissory note iz an vnconditional promise in writing. In the above
question the amount is certain but the date and nome of payee is missing, thus
making it a bearer instrument. As per Reserve Bonk of India Act, 1934, o

promissary note connet be made paoyable ta bearer - whether en demand or after
cartain days. Hence, the instrument is lllegal as per Reserve Boank of Indio Act,
1934 and cannat be legally enforced.
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Practice Question

Q.1 Mr. M, Mr. N oand Mr. P were pariners in a firm, which was dealing in
refrigerators, On 15t Octeber, 2018, Mr. P refired from portnership, but failed
to give public notice of his refirement. After his retirement, Mr. M, Mr. N and
#r. P visited o trade fair ond enquired obout some refrigerators with lotest
techniques. Mr. X, who was exhibiting his refrigerotors with the new technigues
was impressed with the interaction: af Mr. P and requested for the visiting card
of the firm. The visiting card alse included the nome of Mr. F as o pariner even
though he hod already retired. Mr. X, supplied some refrigerators to the firm
and could not recover his dues from the firm.

Mow, Mr. X wants to recover the dues not only from the firm, but also from Mr.
F. Analyse the above cose in terms of the provisions of the Indion Partnership
Act, 1932 andd decide whethar Mr. P i3 liable in this situation,

Q2. Mr. A. Mr. B and Mr. C were partners in o partnership firm M/s ABC &
Co., which s engaged in the business of troding of branded fumiture. The nome
of the partners was cleary written along with the firm nome in front of the head
office of the firm gz well o an letter-head of the firm.

On 15t October, 2018, Mr. C possed away. His nome waos neither removed
from the list of partners as stated in front of the head office nor from the letter-
heads of the firm. As per the terms of porinership, the firm continued its
cperations with Mr. A and Mr, B a5 partmers. The accounts of the firm were
settled and the amount due to the legal heirs of Mr, C was also determined on
10th Cctobar, 201 8. But the same was not paoid to the legal heirs of Mr. C. On
1&6th Octobar, 2018, Mr. X, a supplier supplied furniture warth T 20,00,000 o
Mz ABC & Co.

M5 ABC & Co, could not repay the amount due to heavy losses. Mr. X wonts
to recover the amount not only from M/s ABC & Co,, but also from the legal
heirs of Mr.C. Analyses the aobove situation in terms of the provisions of the
Indion Partnership Act, 1932 ond decide whather the legal heirs af Mr. C can
alse be held lioble forthe dues towards Mr. X.

Q.3 Mr. G sold some goods to Mr. H for certain price by issue of an invoice,
but poyment godown of Mr.G. The goods were inspected by H's agent and
were found to be in order. Loter inrespect of the same wos not recaived on
that day. The goods were pocked and lying in the on, the dues of the goods
were sefiled in cash. Just after receiving cash, Mr. & asked Mr. H that goods
should be token away from his godown to enoble him tostore other goods
purchased by him. After one day, since Mr. H did not take dalivery of the goods,
Mr. G kept the goods out of the godown in on open space. Due 1o rain,
somegoods were doamaged.Referring fo the provisions of the Sale of Goods
Act, 1930, analyse the above situation and decde who will be hald responsible
for the above domage. Will your answer be different, if the dues were not
settled in cosh and are still pending?
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Q4. Mr. X hod purchased some goods from M /s ABC Limited on credit. A credit
period of ane manth wad allawed ta Mr. X. Before the due date Mr. X went to
the company and waonted to repay the amount due from him. He found only Mr.
Z there, who was the foctory supervisor of the company. Mr. Z told Mr. X that
the accountant and the cashier were on leave, he is Incharge of receiving money
and he may pay the omount 1o him, Mr, I isved a money receipt under his
signature, After two months M/s ABC Limited issued a notice to Mr, X for
nonpayment of the dues within the stipuloted period. Mr. X informed the
company that he had already cleared the dues and he is no more responsible
for the some. He alio contended that Mr, Z is aon employes of the companyto
whom he had made the payment and being an outsider, he trusted the words
of Mr.Z as duty distribution is o job of the internal monagement of the company.
Analyse the situotion and decide whether Mr. X is free from his liability.

Q.5 " X' agreed to become an assistant for 2 years ta ™ ¥ " who was practicing
Chartered Accountant at Jodhpur, It wos also agreed that during the term of
agreement ' X * will not practice as @ Chertered Accountant on his own account
within 20 kms of the office of ' Y " at Jedhpur. At the end of one year, ' X ' left
the ossistontship of ' ¥ * ond started practice on his own cocount within the said
area of 20 kms, Referring fo the provisions of the Indion Contract Act, 1872,
decide whether " X " could be restrained from doing sof

Q.56 PM Ltd, controcts with Gupta Troders to moke ond deliver certain
machinery to them by 30th June 2017 for ¥21.50 Lakhs. Due to labour sirike,
PM Ltd. could notmanufacture and deliver the machinery te Gupta Traders.
Later Gupta Traders procured the machinery from ancther manufacturer for
T22.75 lokhs, Gupta Traders was also prevented from performing o contract
which it had made with Zenith Traders at the time of their contract with PM Lid.
ond were compelled to poy compensation for breach of contract. Calculate the
amount of compensation which Gupta Traders can claim from PM Ltd,, referring
to the legal provisions of the Indion Contract Act, 1872,

Q.7 A received certoin goods from B promising to pay £1,00,000. Later on, A
expressed his inability to moke payment. C, who is known to A, pays T&0,000
to B on behalf of A, Hewever, & was nol aware of the payment, Mow B is

intending to sue A for the amount of ¥1,00,000. Discuss whether the contention
of B is right?

Q.8 ] the cwner of a Fiat car wants to sell his car, For this purpose, he hands
over the car ta P, & A, who buys the cor in good faith and without notice of any
fravd. P misoppropriated the mercantile agent for sole at a price not less than
£50,000. The agent sells the car for T40,000 to meney alse. J sues A to recover
the Car. Decide given reasons whether ) would succead.




Q.9 4 B Co, it r-e-gi:.!-&r:}d ot a pn-rlnl:rf.hip firm in 2015 with A, B and C
pariners, In 200168, A dies. In 2017, B and C sue X in the nome and an behalf of
A & Co., without fresh registration. Decide whether the swit is maintainable.
Whether your answer would be some if in 2017 B ond C had token o new
partner D and then filed o it against X without fresh registration?

Q.10 A, B and C are parmers in a firm. &% per terms of the poarinership deed,
A is entitled to 20 percent of the parmership property and profits. A refires
from the firm and dies ofter 15 doys. B and C continue business of the firm
without settling cccounts. Explain the rights of A’s legal representatives against
the firm under the Indion Partnership Act, 19327

Q.11 The Articles of Association of XYZ Lid. provides that Board of Directors
hos outhority to issue bonds provided such isswe is outhorized by the
sharehalders by a necessary resolution in  the general meeting of the company.
The company was in dire need of funds and therefore, it issued the bonds to
Mr, X without passing any such resolution in general meeting. Can Mr, X recover
the money from the company? Decide referring the relevant provisions of the
Companies Act, 201 3.

Q12. Ramaswami proposed fo sall his hause to Ramanathan. Famanathan sent
his aocceptance by post. Mext doy, Ramonathon sends a telegrom withdrawing
his acceptance. Examine the validity of the acceptance according to the Indion
Contract Act, 1872 In the light of the following:

[a) The telegram of revocation of acceptance was received by Romaswami
before the letter of coceplonce,

(k) The telegram of revecation and letter of ccceptance both reached together,

Q13. Mr. Balwant, an old mon, by a registered deed of gift, granted certain
landed property to Ms. Reema, his dovghter, By the terms of the deed, it was
stipulated that an annuity of 20, 000 should be paid every year ta Mr.
Sawant, who was the brother of Mr. Balwant, On the same doy Ms. Reema
made a promise to Mr. Sowant and executed in his favour an agreement to
give effect to the stipulation. Ms. Reema foiled to pay the stipulated sum. In an
action against her by Mr, Sawant, she contended that since Mr. Sawant had not
furnished ony consideration, he has no right of aclion. Examining the provision:
of the Indion Contract Act, 1872, decide, whether the contention of Ms. Reemao
is valid?

Q4. Ajay, Vijoy ond Sanjay are poriners of soffware business and jointly
promises to pay T4,00, 000 to Kartik. Over a period of time Vijay became
insclvent, but his assets are sufficient to poy  one-fourth of his debts. Sanjay is
compelled 1o pay the whole. Decide whether Sonjay i required 1o pay whale
amaount himself to Kartik in discharging joint promise under the Indion Contract
Act, 1872,
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Q@135. Rom consults Shyam, a mofor-car dealer for a car switable for touring
purposes to promote the sale of his preduct. Shyoam seggests "Maruti’ and Ram
accordingly buys it from Shyam. The cor twns out to be unfit for touring
purposes. What remedy Ram iz having now under the Sale of Goods Acgt, 19302

Q6. Referring to the provisions of the Sale of Goods Act, 1930, state the
circumstances uvnder which when goods are delivered to the buyer "on
approval” or “on sale or return” or other similar terms, the property therein
posses to the buyer. Ms. Preetl owned a motor car which she honded aver 1o
Mr. Joshi on sale or return basis. After a week, Mr. loshi pledged the motor car
ta Mr. Ganesh, M. Preeti now claims back the mator car from Mr, Ganesh. Wil
the succeed? Referring to the provisions of the Sale of Goods Act, 1930, decide
ond exaomine what recourse is availoble to Ms. Preeti.

Q17. Ram & Co., a firm comsists of three partners A, B and C having one third
share each in the firm. According to A ond B, the octivities of C are not in the
interest of the partnership and thus want o expel C from the firm. Advise &
ond B whether they can do so gquoting the relevant provisions of the Indian
Paortnership Act, 1932,

Q18. ABC Pwt. Lrd,, Is a Private Company having five members only. All the
members of the and all of them died, Answer with recsons, under the
Companies Act, 2013 whether existence compony were going by cor 1o
Mumbai in relation to some business. An occident fook place of the compony
hos also come to the end?

Q19. Krish, Kamya and Ketan are partners in a firm, They jointly promised to
pay $6,00,000 to Dia. Kamya become insolvent and her private assets are
sufficient 1o pay 1/5 of her shore of debts. Krish is compelled to pay the whole
ameunt to Dia. Examining the provisions of the Indian Contract Act, 1872,
decide the extent to which Krish can recover the amount from Ketan.

Q20. Akbar, on assessee, was a wealthy man earning huge income by way of
dividend and interest. He formed three Private Componies and agreed with
each to hold o bloc of investment as on agent for them. The dividend ond
interest income received by the companies was handed back to Akbar a3 a
pretended loan. This way, Akbar divided his income info three parts in o bid to
reduce his tox lobility, Decide, for what purpose the three companies were
established? Whether the legal personality of all the three companies may be
disregarded.

G321, P sells by auction 1o G o horse which P knews to be unsound. The horse
appears to be sound but P knows about the vnsoundness of the horse, |s this
contract valid in the following circumstances under the Indion Contract Act,
187 2




(a] If P says nothing about the unsoundness of the horse o O,

(b) If P says nothing abeut it 1o G who is P's daughter who has just come of age.
[c] IF & says to P “If you do not deny it, | sholl assume thot the horse is sound,
P says nothing,

Q22. Shyam induced Rom to buy his motorcycle saying that it was In a very
goeod condition, After Shyom proposed to get it repaired and promised to pay
4 3% cost of repairs. After a few daystaking the motorcycle, Ram complained
that there were many defects in the motorcycle the metercycle did not work ot
all. Mow Bam wants to rescind the contract. Decide glving reasons.

Q23. X, ¥ and Z are partners in a Partmership Firm. They were carrying their
business successfully for the past several years, Spovies of X and Y fought in
ladies club on their personal issue and X's wife was hurt badly. X got angry en
the incident and he convinced I to expel ¥ from their partnership firm. ¥ wos
expelled from porinership without any nofice from X ond Z. Considering the
provisions of the Indion Parimership Act, 1932, state whether they con expel a
partnér from the firm. What are the criterio for test of gu-::.:l faith in sudh
circumstances?

Q24. Alfa school started imparting education en 1.4.2010, with the sole
abjective of providing education to children of weaker soclety either free of

cost or at @ very nominal fee depending upon the financial condition of their
parents. However, on 30th March 2018, it came to the knowledge of the
Central Government that the soid school wos operating by vicloting th & objects
of itz objective clause due to which it wos gronted the stafus of a seclion 8
campany under the Companies Act, 2013, Deseribe what powers can be
exercised by the Central Government against the Alfa School, in such a cose?

Q25. M/s Woodworth & Associates, a firm dealing with the wholesole ond
retail buying and They dealt with Rose wood, Mangeo wood, Teak wood, Burma
wood etc. Mr. Das, a customer selling of woarious kinds of wooden logs,
customized os per the requirement of the customers.
came to the shop ond asked for wooden logs measuring 4 inches broad and
B feet long as required by the carpentar. Mr. Dos specifically mentionad thaot
he required the wood which would be best wited for the purpose of making
wooden doors and window fromes. The Shop owner agreed and arranged
the wooden pieces cut into as per the buyers requirements. The carpenter
visited Mr. Das's house next day, and he found that the seller has supplied
Mango Tree wood which would most unsuitable for the purpose. The:
carpenter asked Mr. Das fo return the wooden logs as it would not meet his
requirements. The Shop owner refused to return the wooden logs on the plea
that logs were cut to specific requirements of Mr. Das and hence could not
be resold,
(@) Explain the duty of the buyer as well os the saller according to the doctrine
of "Caveat Emptor,
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(k) Whether Mr. Dos would be able to get the money back or the right kind of
wood as reguired serving his purposed

Q26. Shambhu Dayal storted “self-service™ system in his shop. 5mi.
Prakash entered the shop, took a basket and after taking articles of her
choice into the basket reached the cashier for payments. The cashier refuses
to accept the price. Can Shambhu Dayal be compelled to sell the said articles
te Smi. Prakash? Decide as per the provisions of the Indian Contract Ack,

1872.

Q27. Mr. X hod purchosed some goods from M /s ABC Limited on credit. A
credit period of one repays the amount due from him. He found only Mr. Z
there, wha was the factory superviter of month was allowed 1o Mr, X. Before
the due dote Mr. X went to the company and wonted to the compony. Mr. £
told Mr. X that the accountant and the cashier were on leave, he i in charge of
recelving money and he moy poay the amownt to him. Mr 2 jssued o money
rl:-:l:.-ipr uni;h:: hi1. $iﬂ-l'll:.|1l..lr1:.

After two months, M /s ABC Limited issved a notice 1o Mr, X for non-payment of
the dues within the stipulated period. Mr. X infformed the company that he had
giready cleared the dues and he is na more responsible for the some.

He also contended that Mr. Z is an employee of the company whom he hod
made the poyment and being an outsider, he trusted the words of Mr. Z a3
duty distribution is a job of the internal monagement of the company. Analyse
the situation and decide whether Mr. X is free from his liobility.

Q28. Mr. X and Mr. ¥ emterad inte a contract on 19t August, 2020, by which
Mr. X had to supply 50 tons of sugar 1o Mr. ¥ ot g certain price strictly within o
peried of 10 days of the contract, Mr, ¥ alse poid an amount of Bs, 50,000
towards advance as per the terms of the ocbove contract. The mode of
transpartation availoble between their places is roadway only. Severe flood
came on Znd Auvgust, 2020 and the only road connecting their places was
domaged and could not be repaoired within fifteen days.

Mr. X offered to supply sugar on 20th August, 2020 for which Mr. ¥ did not
agrea. On st September, 2020, Mr. X cloimed compensation of Rs. 10,000
from Mr. ¥ for refusing to occept the supply of sugar, which was not there within
the purview af the confract,

O the other hand, Mr. ¥ cloimed for refund of Rs. 50,000, which he had paid
as advance in terms of the contract, Analyse the above situation in terms of the
provisions of the Indion Contract Act, 1872 and dedide on ¥'s contention.

Q29. A, B, and C are partners of a partnership firm ABC & Co. The firm is o
decler in office furniture. A was in charge of purchose ond sale, B waos in charge
of mointenaonce of accounts of  the firm ond C was in charge of handling all
legal matters. Recently threugh an agreement amang them, it was decided that
A will be in chorge of maintenance of accounts and B will be in charge of
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purchase and sale, Being ignorant about such agreement, M, o supplier supplied
some furnifure to A, who ultimeately sold them fo a third party. Referring to the
provisions of the Partnership Act, 1932, aodvise whether M can recover money
from the firm. What will be your advice in cose M wos hoving knowledge about
the agreement?

Q30. Mr. Samuel agreed to purchase 100 bales of cotton from Mr, Varun, out
of his lorge stock aond sent his men to take delivery of the goods. They could
pack anly &0 bales. Later on, there was an accidental fire and the entire stock
was destroyed including 40 bales that were already packed. Referring to the
provisions of the Sale of Goods Act, 1930 explain as to who will bear the loss
and ta whot extent?

Q31. F, an assesses, wos a wealthy mon eaming huge income by way of
dividend and interest. He formed three Private Companies and agreed with
each to hold a bloe of Investment as an agent for them The dividend and
intérest income received by the componies was honded bock to F a5 o
preftended loan, This way, F divided his income into three parts in a bid to
reduce his tax liobility. Decide, for what purpose the three companies were
established? Whether the legal persenality of all the three companies may be
disregorded.

Q312. Flora Founa Limited wos registered os o public company. There are 230
members in the company s noted below:

Directars and their relatives 190
Employess 15
Ex-Empleyees [Shares were allotted when they were employess 10

2 couples helding shares jointly in the nome of busband and

wifie (5%2) 10
Cithers 5 The Board of Directors of the compony proposes to convert it into o
privale company.

Also advise whether reduction in the number of membars is necessary.

Q33. X found a wallet in a restavrant. He enquired of all the customers present
there but the true owner could not be found. He handed over the some 1o the
manager of the restaurant to keep Hill the true owner is found, After a week he
want back to the restaurant to enguire about the wallet. The manoger refused
to return it back to :I:J ﬁq:ping that it did not bq:-h;m!,] to him. In the Iighl of the
Indion Contract Act, 1872, can X recover it from the Manager?

Q34. Mr. Anil formed a One Person Company [QPC) on 14th April, 2018 for
manufacturing electric cars, The wmover of the OPFC for the financial year
ended 31st March, 2019 was aobout £2,25 Crores. His friend Sunil wanted to
invest in his OPC, so they decided to convert it voluntarily into a private limited
company. Con Anll do sof
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35, Mr. Sanumal a 'A'q':-:lhhr individual prcw'ldf:.d a lean of EBU,UQD ta M.
Datumal an 26.02.2019. The barrower Mr. Datumal asked for a further loan
of ¥1,50,000. Mr. Sonumal agreed but provided the loan in parts ot different
dates. He provided T1,00,000 on 28.02.2019 and remaining T50,000 on
03.03.2019. On 10.03.2019 Mr. Datumal while paying off part 75,000 1o
Mr. Sonumal insisted that the lender should adjusted T50,000 towards the loan
token on03.03.2019 and balonce os cgoinst the loan on 25022019, Mr.
Sonumal objected to this arrangement and asked the borrower to adjust in the
crder of date of borrowal of funds. Mow you decide:

Whether the contention of Mr. Datwmal correct or otherwise as per the
provisions of the Indian Controct Act, 18729

What would be the onswer in case the borrower does not insist on such order
of adjustment of repayment?

What would the mode of adjusiment/oppropriation of such part poyment in
cose neither Mr. Sonumal nor Mr. Datumal insist any order of adjustment on their
part?

Q36. Master X was introduced to the benefits of partnership of M/s ABC & Co.
with the consent of all partners. After attaining majority, more than six months
elopzed ond he foiled to give o public notice o3 to whether he elected to
become or not to bacome o partner in the firm. Later on, Mr. L, o supplier of
material to M5 ABC & Co., filed a suit against M/s ABC & Co. for recovery of

the debt due. In the light of the Indian Partnership Act, 1932, explain: (i} Te
what extent X will be liable if he failed o give public notice after atfaining
majarity® [[i] Can Mr. L recover his debt from X9

Q37 Mrs. Geeta went to the lecal rice and wheat whelesale shep and asked
for 100 kgs of Basmati rice. The Shopkeeper quoted the price of the same as
125 per kg to which she agreed. Mrs. Geeta insisted that she would like to
see the sample of what will be provided to her by the shopkeeper before the
agreed upon such purchose. The shopkeeper showed her o bowl of rice os
sample. The somple exactly corresponded to the enfire laf.

The buyer examined the somple cosually without noticing the fact that even
though the sample was that of Basmati Rice but it contained a mix of long and
short graing, The cook on opening the bags complained that the dish if prepared
with the rice would not taste the some as the quality of rice was not as per
requirement of the dish. Now Mrs, Geeta wants to file a suit of froud against
the seller alleging him of selling mix of good and cheap quality rice. Wil she
be successful?

Explain the basic low on sale by somple wider Sale of Goods Act 19307
Decide the fate of the cose ond options open to the buyer for grievance
redrassal os perthe provisions of Sale of Goods Act 19307 What would be
vour answer in case Mrs. Gesta specified her exact requirement as 1o length
af riced
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Q38. Y incorporated a "One Person Company (OPC]™ making his sister T a3
nomines. I i3 leaving India permanently duee to her marriage abroad, Due to
this foct, she is withdrawing her consent of nomination in the soid OPC. Taking
inte considerotions the provisions of the Companies Act, 2013 answer the
questions given below:

ﬂi] Is it ml;:ﬁ-:lnll;-r'\lf far Z to withdraw her nomination in the said IDF‘E:I if she s
leaving India permanently?

(i) Con £ continue her nemination in the said OPC, if she maintained the status
of Resident of Indio aofter her marriage?

Q39. X, ¥ and Z jointly borrowed T90,000 from L. Decide each of the following
iri the |i|,]|‘|'r af the lndian Contract ﬁu;l, 1872

Whether L can compel enly ¥ to pay the entire loon of ¥90,0002

Whether L can compel cnly the legal representatives of ¥ to pay the loan of
290,000, if X, ¥ and Z died?

Whether ¥ ond I are released from their liability to L and X is relecsed from
his li-nljili!].r te ¥ and I for contribution, if L releases X from his iinhilir';.r and swas
¥ and I for payment?

Q40 Mr. M iz one of the four poartners in M XY Enterprices. He owes o sum

of L& crore to his friend Mr. Z which he is unable to pay on due time. 5o, he
weants 1o sall his shore in the firm to Mr. I for iql‘l‘]inﬂ the amount, In the ]iﬂl‘ll aof

the provisions of the Indian Partnership Act, 1932, discuss each of the following:
(i} Can Mr. M validly transfer his interest in the firm by way of sale?

{ii) What would be the rights of the transferee (Mr, Z) in coze Mr. M wanls to
retire from the firm after a pericd of & months from the date of transfer?

Q41. P, Q, R and 5 are the partnars in M5 PGRS & Co., a parinership firm which
deals in trading of Washing Machines of vorious brands. Due to the conflict of
vidws batwean partners, P & Q decided to leave the partnership firm and started
competitive business on 3131 July, 2019, in the name of M /5 PQ & Co. Meanwhile,
R & 5 have confinved wing the property in the name of M /S PQRS & Co. in which
P & @ alse has o share. Bosed on the above facts, explain in detail the rights of
outgoing parmers as per the Indion Partnership Act, 1932 and comment on the
fallowing:

Rightz of P & O 1o start o competitive business,

Rights of P & Q regarding their share in property of M/5 PQRS & Ce.

@42, Ma B owns a Twa-Wheeler which she handed aver to her friend Ma. K on
sale ar return basis, Even after a week, Ms. K peither returmed the vehicls nor
made payment for it, She instead pledged the vehicle to Mr. A to obtain a loan,
Ms. B now wants to claim the Two-Wheeler from Mr. A, Wil she succeed?
Exomine with reference to the provisions of the Sale of Geeds Act, 1930, what
recourse s available to Ms. B¥
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Weuld your answer be different if it hod been t_:ﬂprq}u.l'lf' F-rl:-'.-'i-d-e-& thicat the vehicle
would remainthe propery of Ms. B until the price has been paid?

@43, Examine the validity of the following contracts as per the Indion Confroct
Act, 1872 giving reasons.

X aged 146 years borrowed a lean of * 30,000 for his personal purposes. Few
menths later he haod become major and could not pay bock the amount borrowed,
on due date. The lender wants to file o suit against X.

J contracts to take in cargo for K at a foreign port. I's government afterwards
declares war against the country in which the port iz situated and therefore the
contract could not be fulfilled. K wants to file o suit against 1.

Q44, TK ordered timber of 1 inch thickness for being mode into drums. The saller
agreed to supply the required timber of 1 inch. However, the timber supplied by
the seller varies in thickness fram 1 inch te 1.4 inches. The timber is commercially
fit for the purpose for which it was ordered. TK rejects the timber. Explain with
relevant provisions of the Sale of Goods Act, 1930 whether TK con reject the
fimber.

Q45. AB seld 500 bags of wheat te CD. Each bag centains 50 Kilegrams of
wheat, AB sent 450 bags by road tronspart and CD himself took remaining 50
bags. Before CD receives delivery of 450 bags sent by rooad transport, he
becomes bonkrupt. AB being still unpaid, stops the bags in transit. The official
receiver, on C0's insolvency claims the bags. Decide the cose with reference to
the provisions of the Sole of Goods Act, 1930,

Q46. BC Private Limited and its subsidiory KL Private Limited are helding
20,000 and 70000 shares respectively in PQ Private Limited, The poid-up
share capital of PQ Private Limited is €30 Lakhs (3 Lakhs equity shares of T10
each fully paid), Analyse with reference to provisions of the Companies Act,
2013 whethar PG Private Limited is a subsidiary of BC Private Limited. What
would be your answer if KL Private Limited is helding 1,460,000 shares in PG
Private Limited and no shares are held lj':r' BC Private Limited in P Privoate
Limited?

Q4T Mr. 5 aged 5B yvears was employved in a Government Department, He was
going to retire after that Mr. D con be appointed in his place. Mr. D offered o
sum of 10 Lokhs as consideration te two years. Mr. D made @ proposal te Mr. §
to apply for voluntary retirement from his post so.

Mir. 5 in order to induce him to retire. Mr. 5 refused ot first instance but when he
evalvated the amount offered as consideration is just double of his cumulative
remuneration fo be received during the tenure of fwo years of employment, he
agreed o receive the comsideration ond occepted the obove ogreement to
recelve money to relire from his office. Whether the above agreement iz valid?
Explain with reference 1o provision of Indian Controct Act, 1872,
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Q48. ABC Limited was registered o a public company. There were 245 members
in the compeany. Their details are as Fallaws:

Directors and their relotives 190 Employees 15 Ex-employees [shores were
alletted when they were employees) 20 Others

20 (including 10 joint holders holding shares jointly in the nome of father

and son) The Board of directors of the company propose 1o convert it into

a private company, Advice whether reduction in the number of members is
necessary for conversion.

@49, Mr. B makes a propasal 1o Mr. 5 by post to sell his house for * 10 lakhs and
posted the letter 1 3th April 2020, Mr. 5 sends his letter of occeptance on 14th
April 2020 and the letter reache: on 10th April 2020 and the letter reaches to
Mr. 5 on 12th April 2020, He reads the letter on. Mr. B on 20th April 2020. On
17th April Mr. 5 changed his mind ond sends o telegrom withdrawing his
accepiance. Telegram reaches te Mr. B on 1%th April 2020, Examine with
reference to the Indian Contract Act, 187 2:

(i} On which date, the offer made by Mr. B will complete?

(i) Discuss the validity of cocceplance.

{iii] What would be volidity of acceptonce if letter of revocation and letter of
ooceptance reached together?

Q50 M, N and P were portners in a firm. The firm ordered JR Limited fo i!.lpph.'
the furniture. P dies, and M ond M continues the business in the firm's nome. The
firm did not give any notice about P's death to the public or the persons dealing
with the firm, The furniture was delivered to the firm after P's death, fact about
his death was known 1o them at the tfime of delivery. Afterwards the firm became
insalvent and foiled to pay the price of fumiture to JR Limited. Explain with
reasons:

(i) Whether P's private estate is liable for the price of furniture purchased by the
firm#

(i) Whether daes it make any difference if JR Limited supplied the fumiture to the
firm believing that all the three partners are alive?

Q51. Mr. T was a retail frader of fons of varicus kinds. Mr. M came to his shop
and astked for an exhaust fan for kitchen. Mr. T thowed him different bronds and

Mr. M approved of o particular brand and paid for it. Fan was delivered ar Mr.
M's house; at the time of cpening the packet he found that it was o table fan. He
informed Mr. T about the delivery of the wrong fan. Mr. T refused 1o exchange
the same, saying that the controct was complete after the delivery of the fan and
payment of price. (i) Discuss whether #r, T is right in refusing to exchange as per
provisions of Sale of Goods Act, 12307 (i) What is the remedy available te Mr,
M2

Q52 Sheena wos a dossical dancer. She entered into an agreement with Shital
Yidya Mandir for 60 will be poid 10,000/ - per performance. However, after
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a month, she was absent without dance performances. As per the confract, she
was supposed to perform every weekend and she informing, due to her personal
reasons, Answer the following questions as per the Indion Contract Act, 1872,

il] Whether the monagement of Shital Vidya Mandir hos right to terminate the
contract?

ﬂiill If the rGrE e et af Shital "-'Iil;i]ll;! Mandir informed Shesna about it
continuance, can the management still rescind the contract after a month on this
ground subsequently?

{iii] Can the Shital Yidya Mandir claim domages that it has suffered becouse of
this breach in any of the above cases?

Q53. The Articles of Association of Aarna Limited empawers its monaging agents
ta borrow loons on behalf of the compaony. Ms. Aniko, the director of the company,
borrowed T18 Lokhs in name of the company from Quick Finance Limited, o
nonbanking finonce company. Later an, Aarna Limited refused fo repay the money
borrowed on the pretext that no resolution authorizing such loan have been
actually passed by the company and therefore the company is not liable to pay
such loan. Decide whether the contention of Aama Limited s correct in accordance
with the provisions of the Componies Act, 201 3¢

Q 54, Srishti, o minor, falsely representing her age, enters into an agreement with
an authorised T60,000/- for purchasing o laptep, on 1 st August 2021. She

promised to poy back the loptop dealer Mr. Gupta, owner of 5P Laptops, for
purchose of Loptop en credit amounting outstanding amount with interest & 1 6%
oo by 31 3t July 2022, She told him that in case she won't be able to pay the
outstanding omount, her father Mr. Ram will poy bock on her behalf.

After One year, when Srishti was asked to pay the outstanding amount with
interest she refused to pay the amount and told the owner that she s minor and
now he can't recover a single penny from her. She will be adult on 1 st Jonwary
2024, only after that agreement can be ratified. Explain by which of the fallowing
way Mr. Gupta will succeed in recovering the cutstanding amount with reference
to the Indion Confract Act, 1872,

By filing o case against Srishtl, a minor for recovery of outstanding amount with
interast?

By filing o cose ogainst Mr. Rom, father of Srishti for recovery of
outstanding omount? By filing o cose agoinst Srishti, a minor for recovery

of outstanding amount after she attains maturity?

Q55 M/s ABC Associates is a partnership firm since 1990, Mr, &, Mr, B and Mr.,
C were partners in the firm since beginning. Mr. A, being a very senior pariner of
aged 78 yeaors transfers his share in the firm to his son Mr. Proteek, o Chaorterad
Accountant, Mr. B and Mr. © were not inferested thot Mr. Proteek join them os
parimer In M /s ABC Associates, After some time, Mr. Prateek felt that the books
of accounts were displaying only o small omount os profit despite o huge turmover.
He woanted to in;pm;l the book of accounts of the firm nrgu'lma that it it kit




entitlement as a transferees, However, the other poriners believed that he cannod
challenge the books of accounts. Can Mr. Prateek, be intreduced as a partner if
his father wants to get o retirement? As an advisor, help them resolve the issues
applying the necessary provisions from the Indion Partnership Act, 1932,

Q56. Sonal went to a Jewellery shop and asked the sales girl to show her diomond
bangles with red stones if she chooses for herself any special design of diamond
bangle with red stones, they Ruby stones. The Jleweller told her that we hove o
lot of designs of diomond bongles but with will reploce red stones with Ruby
stones. But for the Buby stones they will charge some extra cost. Sonal selected o
beautiful set of designer bangles and paid for them, She alse paid the extra cost
of Ruby stones, The Jeweller requested her to come back a week later for delivery
of those bongles. When she come aofter o week to take delivery of bangles, she
noficed that duve fo Ruby stones, the design of bongles hos been completely
disturbed. Mow, she wonts fo terminate the contract and thus, asked the manager
ta give her money baock, but he denied for the some.

Answer the fellowing questions as per the Sale of Goods Act, 1930,

(i) Srate with reasons whether Sonal con recover the amount from the Jeweller.
(i} What would be your answer if leweller soys thot he can chonge the design,
but ha will charge extra cost for the sames

Q57 Mr, X a businetsmon has been fighring a Imgadrﬂn'ﬁ'n liﬁgnliuﬂ with Mr. ¥ an
industrialist. Te support his legaol compaign, he enlists the services of Mr. C o
Judicial officer stating that the emount of 10 lakhs would be poid te him if he
does not take up the brief of Mr. Y. Mr. C agrees but, ar the end of the litigation
Mr. X refuses to pay to Mr. C. Decide whether Mr. € can recover the amount

=5

promised by Mr. X under the provisions of the Indion Contract Act, 18727

Q58. Mr. B 1s an Indion citizen, and his stay in India during the immediataly
preceding finoncial India for 125 doys during the immediately preceding
financial year. ls Mr. B eligible 1o be year i3 for 130 days. He appeints Mr. 5,
a foreign citizen, as his nominee, whe has stoyed in incorporated as a One-Person
Company [OPC)E If yves, can he give the name of Mr. 5 in the Memorandum of
Association as his nominee? Justify your answers with relevant provisions of the
Companies Act, 2013,

@59, Mr. Schanlal seld 10 acres of his agricultural lond to Mr. Mohanlal on 25th
September 2018 for T25 Lokhs. The Property popers menfioned o condition,
amangst other details, that whosoever purchases the lond is free to use ¥ acres as
per his choice but the remaining 1 ocre has to be allowed to be vsed by Mr,
Chotelal, son of the seller for carrying out farming or other aclivity of his choice.
Cn 12th October, 2018, Mr. Schonlal died leaving behind his son and life. On
1 5th Oretober, 2018 purchaser started construction of an avditoriom on the whole
10 acres of land and denied any land to the son. Mow Mr. Chotelal wants to file
a case against the purchaser and get a suitable redressed. Discuss the above in
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light of provisions of Indian Contract Act, 1872 and decide vpon Mr. Chotelal's
plan of actiand

Q&0, Sound Syndicote Lid,, o public company, its arficles of association empower
the managing director of the company, opprooched Easy Finonce Ltd., a non-
lj-:lr:hirug finance company for an agent o borrow boath short- and ll;:-ng-h',rrm
loans on behalf of the company, Mr. Liddle, the loan of $25,00,000 in name of
the company. The Lender agreed and provided the obove soid loan. Loter on,
Sound Syndicate Lid. refused to repoy the money borrowed on the pretext that
no resalutlon authorizing such loan have been actually passed by the company
and the lender should hove engquired about the same prier providing such loon
hence company not liable to pay such lean, Analyie the above situation in ferms
of the provisions of Doctrine of Indoor Management under the Companies Act,
2013 ond exomine whather the contention of Sound Syndicate Lid, is correct or
notd

Q61. Mr. Rich aspired to get a self-portrait made by an arfist, He went to the
workshop of Mr.C an arist ond osked whether he could sketch the former's
portrait on oil painting canvess. Mr. C agreed to the offer and asked for $50,000
ad full advance payment for the above ereafive work. Mr. C clarified that the
painting shall be completed in 10 sittings and shall take 3 months. On reoching to
the wn:urk:.hl;:-p for the &th 5.i'|'rin|aJ Mr., Rich was infoarmed that Mr, C become
paralyzed and would not be able to paint for near future. Mr. C had o son Mr.
K whao was still pursuing his studies and hod not taken up his father's profession
yet? Discuss in light of the Indion Contract Act, 1872%

lil Can Mr. Rich ask Mr. K to complete the artistic work in lieu of his fother?

(i) Could Mr. Rich ask Mr. K for refund of money paid in advance to his father?

Q62 M/s XYL & Associotes, o parinership firm with X, ¥, Z os senlor pariners
ware engoged in the nducted Mr. G, an expert in the field of carpet
manufacturing a3 their partner, On 10th  the business of carpet manufacturing
ond exporting to foreign countries. On 25th August, 2018, Januwory 2018, Mr. G
was blomed for unavtharized activities ond thus expelled from the partnership by
united approval of rest of the parmers.

(i} Examinge whether action by the partners was justified or nof?

{ii) What should have the factors to be kept in mind prier expelling a partner from
the firm by other partners according to the provisions of the Indion Partnership
Act, 19327

Q63. M/s Woodworth & Associates, a firm dealing with the wholesale and retail
buying and selling of various kinds of wooden logs, customized as per the
requirement of the customers. They dealt with Rose wood, Mongo wood, Teok
wood, Burma wood etc. Mr. Das, a customer come to the shop ond asked for
wooden logs measuring 4 inches broad and 8 feet long oz required by the
carpenter. Mr. Das specifically mentioned that he required the wood which would




be best swited for the purpose of maoking wooden doors and window frames. The
Shop awner agreed ond arranged the wooden pieces cut into as per the buyers'
requirements, The carpenter visited Mr. Dos's house next day, and he found that
the seller hos supplied Mongo Tree wood which would most unsuitable for the
purpose. The carpenter asked #r. Dos to retern the wooden logs as it would nst
meet his requirements, The Shop owner refused to retumn the wooden logs on the
plea that logs were cut to specific requirements of Mr, Das and hence could not
be resold.

(i} Explain the duty of the buyer as well as the seller according to the doctrine of
“Caveal Emptor”.

(i) Whether Mr. Dos would be able to get the money back or the right kind of
wood as required serving his purpose?

Q64. Populor Products Ltd. is company incorporated in India, having o total Share
Capital of 20 Crores. The Share capital comprises of 12 Lakh equity shares of
L100 ecch and 8 Lakhs Preference Shares of €100 each. Delight Products Lid.
and Hoppy Products Ltd, hold 2,50,000 and 3,350,000 shares respectively in
Popular Products Lid, Another compoany Cheerful Products Lid. helds 250,000
shares in Popular Products Ltd. Jovial Ltd. is the helding company for oll above
three companies namely Delight Producis Lid; Hoppy Products Litd.; Cheerful
Products Ltd. Can Jovial Ltd. be termed oz subsidiory company of Popular
products. Lrd,, if it. Controls composition of directors of Populor Products Lid, State
thee ralated PrGVISHN in the favaur of WO QNEwWEer.

Q65 My XYZ & Associates, a parinership firm with X, ¥, I o senior pariners
weare engaged in the business of carpet manufacturing and exporting to foreign
countries, On 25th August, 2014, they inducted Mr. G, an expert in the field of
carpet monufacturing os their partner, On 10th Janvary 2018, Mr. G was blamed
for unouthorized octivities and thus expelled from the partmership by united
approval of rest of the partners,

{i] Examine whether action by the partners was justified or not?

(i) What should have the foctors to be kept in mind prior expelling o partner from
the Firm ljr ather partners {Il:-:l:-rl.‘ii!‘rﬂ: ta the prnvi:.inn'; af the Indion P‘urrnn-rﬂ'lip
Act, 1932¢

Q6. Mr, Y is a devatee and wants te donate an elephant to the lemple a3 a core
part of ritval worship, He contacted Mr, X who wanted to sell his elephant, Mr. X
contracted with Mr. ¥ to sell his elephant for T20 Lakhs, Both were unoware that
the elephant was deod o day before the agreament. Referring to the provisions
aof the Indion Contract Act, 187 2, axplain whether it is a void, voidable ar a valid
codtract,

CQ&67. Karaon agreed to purchose wooden table for his study room from Mr. X,
Table was in geod £20,000 for that table. Later en, it was found that one leg of ~
table is broken, and Mr. X has  condition and was examined by Karan before =%
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purchasing. He found no defects in it ond poid pasted the wood and tried to hide
the defects in the table. Can Karan return the table and claim the amaunt bock?
Discuss the some with reference to Indian Contract Act, 1872,

Q&8. Mohan, Schan and Rohan are parmers in the firm M /s Mosore & Company.
Th-l‘:.'_r admitted Bohan a3 nominal partneér and on agreement between all the
pariners, Bohan is nat entitled to sthare profit in the firm, After some time, o creditor
Karan filed o suit to Bohon for recovery of his debt. Bohon denied for saome as he
is just @ nominal partner and he is not lioble for the debts of the firm ond Karan
should claim his dues from the other partners. Taking info account the provisions of
the Indion Portnership Act, 1932

la) Whether Bohan is iable for the dues of Earan ugnin'_:'l thie firm.

(b) In cose, Koran hos filed the suit against firm, whether Bohon would be lioble?

Q69. A transport company wanied to abtain leences for itz vehicles but could not
obtain licences If applied in its own name. It, therefore, formed o swbsidiary
company and the application for licence was made in the name of the subsidiary
company. The vehicles were to be transferred to the subsidiory company. Will the
parent and the subsidiary compony be freated os separate commercial units?
Explain in the light of the provisions aof the Companies Act, 2013,

QF 0. Ma limit Private Company is incorporoted as unlimited company having share

capital of £10,00,000. One of its creditors, Mr. Somuel filed o svit against o
shareholder Mr. Innoccent for recovery of his debt against Molimit Private
Company. Mr. Innocent has given his plea in the court that he is not liable as he is
just @ sharehalder, Explain, whether Mr. Samuel will be successful in recovering his
dues from Mr, Innocent®

Q71. A, Bond C are partmers in M/s ABC & Company. The firm haos decided to
purchaie a machine fram M3 LMN & Company, Before A & B purchose the
machine, C died. The machine was purchosed but thereafter A and B became
insolvent and the firm was unable to pay for machine. Explain, would the estate
of C liable for the dues of M /s LMM & Company?

Q72 ‘X’ entered into a contract with 'Y" to supply him 1,000 water bottles (@
T5.00 per water bottle, to be delivered at a specified time. Thereafter, “X°
contracts with ‘Z' for the purchose of 1,000 water bottles @ T4.50 per water
botle, and ot the same time told "2 that he did so for the purpose of perfarming
his contract entered into with *Y" . ‘T’ failed o perform his confract in due course
and market price of each water bottle on that day was 5,25 per water bottle,
Consequently, ‘X' could not procure any water bottle and *Y' rexinded the
contract. Calculate the amount of damages which X" could claim from ‘Z" in the
circumstances? YWhat would be your answer it 2" hod not infarmed about the *Y's
contraci? Exploin with reference to the provisions of the Indion Confroct Act,
1872,




QF 3. Mr. SHYAM owned o motar ear, He approached Mr. VIKAS and affered to
sell his motor car for T 3,00,000. Mr. SHYAM told Mr, VIEAS that the motor car
is running at the rate of 30 KMs per litre of petrol, Both the fuel meter ond the
speed meter of the car were working perfectly. Mr. VIKAS agreed with the
proposal of Mr. SHYAM and took delivery of the car by paying 23,00,000/- to
tr, SHY AM. After 10 days, Mr, YIKAS come back with the cor and stated that
the claim made by Mr. SHYAM regording fuel efficiency was not correct and
therefore there was o cose of misrepresentation. Referring to the provisions of the
Indian Contract Act, 1872, decide and write wheather Mr. VIEAS can rescing the
contract in the above ground.

QFd. | the caner of a Fiat car wants 1a tall his car. For this purpose, hae hands ovier
the car to P, o mercantile agent for sale ot o price not less than £50, 000, The
agent sells the car for T40, 000 10 A, whe buys the car in good faith and withowt
notice of any froud. P misoppropriated the money also. | sues A to recover the
Car. Decide given reasons whather ) would succead

Master X was introduced to the benefits of partnership of M/ s ABC & Co, with the
consent of all pariners. After aoftaining majority, more than six months elopsed and
he faoiled to give a public notice as to whether he elected 1o become or not to
become a partner in the firm. Later on, Mr. L, o supplier of material 1o M3 ABC
& Co., filed o sult agalinst M /s ABC B Co. for recovery of the debt due. In the lght
of the Indian Pt;lr‘rn::r:\hip Act, l'?ﬂ;"r q,1|;|;|-|1;|in: I:i:l Ta what extent X will be liable i
he failed to give public nofice after attaining majority? [il) Can Mr. L recover his
debt from X2

Q75. Mr. Anil formed a One Person Company (OPC) on 16th April, 2018 for
manufacturing electric cars, The turnover of the OPC for the financial year ended
315t March, 2019 was about £2.25 Crores. His friend Sunil wanted to invest in his
OPC, so they decided to convert it voluntarily inte a private limited company. Can
Anil do of

QF 6. Rahul, @ miner, falsely representing his oge, enters inte an agreement with
a shopkeeper for o loon amount for purchasing o loptop. He gave his expensive
watch as a security and took a loan of € 40,000, He was very happy to get ¥
40,000 and quickly went to the market and purchased a laptep worth T 30,000,
He happily spent the rest of the amount with his friends on a pleasure trip. Later
on, Rahul realized that his watch was an expensive watch and he should not have
given like this to the shopkeeper. 5o, he went back to the shopkeeper and asked
for his wotch bock. Also, he refused to repay the loon amount. The shopkeeper
dizagrees fo this ond files o cose against minor for recovery of the loan amownt,
Can the shopkeesper succeed in recovering the loon amount under the Indian
Confroct Act, 18723

Q77. Mr. Pratham applied for a job as principal of a school. The school B
management decided to Pratham that he wos oppeinted but  official —
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communication woas not given fram the ichool. appaint him. One member of the
school management committes privately informed Mr.later, the monagement of
the school decided to appoint semeone else os a principal. Mr. Pratham filed o
swit against the school for cancellation of his appointment ond claimed domages
for loss of salary. State with reasons, will Mr. Pratham be successful in suit filed
against school under the Indion Contract Act, 18727

QF 8. Mr. X was a Disk Jockey at a five-star hotel bar. As per the contract, he is
supposed to perform every weekend (Le. twice o week). Mr. X will be paid
1500 par day. However, after a month, Mr. X willfully absents himself from the
performonce,

{i] Does the hotel have the right o end the contract?

(i) If the hotel sends out @ mail to X that they are Interested to continue the contract
and X accepts, can the hotel rescind the contract after o menth on this greund
subsequently?

(iii} In which of the cases — (termination of contract or continuance of controct]) con
the hotel claim damages that it hos suffered os a result of this breach?

Q7 9. Mr. Ram Lol Birla was o big businessman of city Pune hoving two sons and
one married doughter. He decided fo gift his one house fo his daughter. For this
purpose, he called his lowyer ot his house and made o written document for such
gift. The lawyer advised him to get the ronsfer document properly registered,
When they both were going for registration of document, they met with an
accident and both of them died. Loter, his doughter found the document and
claimed the howse on the basis of that document. Explain, whether she can get the
house as gift under the Indion Contract Act, 18723

G80. PQR, a hospital in Delhd, recruits Dr. A, on confroct basis for a period of 3
months. The hospital monogement promises to pay Dr. A, o lumpsum amount of ©
1,00,000 if Dr. A test positive for noval corena virus [Covid 19] during the contract
period of 3 months. ldentify the type of contract and highlight the rule of
enforcement. Alse, what will happen if Dr. A does nof contract Covid 19,

Q81. Archika went to a jewellery shop and asked the shopkeeper to show the

gold bangles with white polish, The shopkeeper informed that he has geld bangles

with lofs of design: but not in white polish rather if Archika select gold bangles in

his shop, he will arrange white polish on those gold bangles without any exira

cost. Archika select a set of designer bongles and pay for that. The shopkeeper
reguested Archika to come affer twa days for dalivery of those bangles so thai
white polish can be done on those bongles, When Archika comes after two days

to take delivery of bangles, she noticed that due to white polishing, the design of
bangles has been disturbed. Mow, she wants to ovoid the contract and asked the
shopkeeper fo give her money back but sthopkeeper hos denled for the same.

la) State with reasons whether Archika can recover the amount under the Sale of ~
Goods Act, 1930, -
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ik What would be your amiwer if $|"||:-F|lu}¢|:.|ljfr $OYE that he can IE'FlI:ﬁr thewe
bangles but he will charge exira cost for samed

Q812. Prashont reaches o sweet shop ond osk for 1 Kg of ‘Burfi’ if the sweets are
fresh, Seller replies’ “Sir, my all sweets are fresh and of good guality. ™ Prashant
agrees to buy on the condition that first he tastes one piece of "Burfi’ 1o check the
quality. Seller gives him one piece to taste. Prashant, on finding the gquality is
good, ask the seller to pack. On reaching the house, Prashant finds that “Burfi® is
stale not fresh while the piece tasted was fresh. Mow, Prashant wants to avoid the
contract and refurn the 'Burfi’ fo seller. (o] State with reason whether Prashant con
avoid the contract under the Sole of Goods Act, 19307 (b) Will your onswer be
differant if Prashont does not tatte the swaatd

Q83. Mrs. & bought o tweed coat from P. When she used the coat, she got rashes
an her skin as her skin was abnormally sensitive. But the did not make this foc
known to the seller Le. P. Mrs. G filled o case against the seller to recover
damages. Can she recover damages under the Sale of Goods Act, 19307

Q4. Maveen incorporated o “One Person Company”™ making his sister Mavita as
the nomines. Mavita i3 leaving Indio permanently due to her marriaoge abroad.
Due to this fact, she is withdrawing her consent of nomination in the said One
Person Company. Taking inte considerations the provisions of the Componies Act,

2013 answer the questions given below.

[a) I Mavita [s leaving India permanently, is it mandatory for her to withdraw her
nomination in the taid One Person Company?

(b If Movita maintained the status of Resident of India after her marriage, then
can she continue her nominatien in the said One Person Company?

Q85. Gaorgi was running a boutique in Mew Delhi. 3he has o deliver some cloth
to her friend Kiron whe was putting up on exhibition at Mumbai, Gorgl delivered
fhe sewing machine and some clath te a railway compony to be delivered at a
ploce where the exhibition was to be held. Gaorgi expected to sorn an exceptional
profit from the sales made ot this exhibition however she did not bring this foct to
the notice of the railway’s authorities. The goods were delivered at the place after
the conclusion of the exhibition. On occount of such breach of contract by railways
authorities, can Gargi recover the loss of profits under the Indian Contract Act,
18722

Q86. Chondan was suffering from some disease ond was in great pain. He weani
to Dr. Jwmjhumwala whose consultation fee was 300, The doctor agreed to freat
him but on the condition that Chandon hod to sign a promissory note of F 5000
payable to dector. Chandaon signed the promissory note ond gove it to doctor,
Cin recovering from the disease, Chandan refused to honour the promissory note,
State with reasons, can doctor recover the amount of promissory note under the
provisions of the Indion Contract Act, 18723




QEBT. Mr, Aseem is a learned advecate. His cor was stalen from his house, He gove
an advertisement in newspaper that he will give the reward of 10,000 who will
give the information about his car, Mr, Yikrom reads the odvertisement and on
making some efforts got the stolen car and informed Mr. Aseem. Mr. Aseem found
his car but denled giving reward of ¥ 10,000 to Mr. Vikram with the words, “An
advertisement in newspaper is juit an invitation to moke offer ond not an offer,
Hence, he is not liable to make the reward, ” Stale with reasons whether under
Indion Contract Act, 1872, Mr. Vikram can claim the reward of 10,000,

Q88. Mr. Singhania entered into o contract with Mr. Sonu to sing in his hotel for
six weeks on every Soturday ond Sunday. Mr. Singhonio promised to pay ¥
20,000 for every performance. Mr. Sonu perfarmed for two weeks but on third
week his health condition was very bad, so he did not come to sing. Mr. Singhania
terminated the confract. State in the light of provisions of the Indian Contract Act,
1872

Sohan, Rehon and Joy were parinersin o firm. The firm iz dealer in affice furniture,
Th-l_::f' herve n&ﬂulnr |:|¢1;||irl|5|t with .'-':I.-"t ABE and Co, for the su p-Fjl'.-f af furniture for
their business. On 30th June 2018, cne of the pariners, Mr. Jay died in a rood
accident. The firm has ordered M /s AB and Co. to supply the furniture for their
business on 25 May 2018, when Jay was also alive.

Mow Schan and Rohon continue the business in the firm's name after lay's death.
The firm did not give any nofice about Jay's death to the public or the persons
dealing with tha firm. M/s AB and Co. deliverad the fumiture to the firm on 25
July 2018, The foct about Jay's death was known to them af the time of delivery
of goods, Afterwards the firm become insolvent and falled fo pay the price of
furniture to M/s AB and Co.

Mow M/s AB and Co. hos filed a cose against the firm for recovery of the price
of furniture. 'With reference to the provisions of Indion Partmership Act, 1932,
explain whether lay's privale estale iz alio liable for the price of furniture
purchased by the firm?

@89. AB Cloth House, o firm dealing with the whelesale and retail buying and
selling of various kinds of clothes, customized os per the requirement of the
cuitamers, They dealt with Silk, Organdie, cotton, khadi, chiffon and many other
different varieties of cloth, Mri. Reema, a customer come to the sthep and asked
for specific type of doth suitable for making o saree for her daughter's wedding.
She specifically mentioned that she required cotton silk cloth which is best suited
for the purpose. The Shop owner agreed and arranged the cloth pleces cut info
as per the buyers’ requirements.

When Reema went to the tailer for getting the saree stitched, she found that seller
hos supplied her cotton orgondie material, cloth was not switable for the soid
purpose. It hos heavily stordhad and not suitable for making the saree thot Reemo
desired for.

The Tallor asked Reema te return the cotton argondie clath as it would not mest
his reguirements, The Shap owner refused to return the clath an the plea that it weas

AGREARL & -‘-F'::ﬂ




cut to specific requirements of Mri. Beema and hence could not be resold, With
reference to the doctrine of "Caveat Emplar’ explain the duty of the buyer as well
as the seller. Also explaoin whether Mrs. Reema would be oble to get the money
back or the right kind of cloth as per the requirement?

Q90. A went to B's shop and selected some jewellery, He falsely represented
himself to be a mon hand over the particular type of ring immediately. On the
due date, when the seller, B presented of credit and thereby persuaded B to
take the poyment by cheque. He further requested him to the cheque for payment,
the cheque was found to be dishonoured. Before B could avoid the contract on the
ground of fraud by A, he had sold the ring to C. C had taken the ring in good
faith and withaut any natice of the fact that the gn-n-l;l:. with & were gnder a
voidable contract. Discuss if such o sale mode by non-owner s valid or not as
per the provisions of Sale of Goods Act, 19302

Q91. Moni and Tony were partners in the firm M/s MOTO & Company. They
admitted Sony as partner in the firm and he is octively engoged in doy-to-day
octivities of the firm. There is o tradition in the firm thot all active partners will get
a monthly remuneration of ¥ 20,000 but no express agreement was there. After
admission of Sony in the firm, Moni and Teny were confinuing getting salary from
the firm but no solory wos given te Sony from the firm. Sony claimed his
remuneration but denied by existing partners by saying thot there wos no express
agreament for that. Whether under the Indian Partnership Act, 1932, Sony can
cloim remuneration from the firm?

Q92. Jogannath Oils Limited is a public company ond having 220 members, Of
which 25 members were employee in the compony during the peried 1st April
2006 to 28th June 2016, They were allotted shares in Jogannath Oils Limited first
time on 1st July 2007 which were sold by them on 1 st August 201 4. After some
fime, on 13t December 2016, each of those 25 members aequired shares in
Jagannath Oils Limited which they are holding till date. Mow company wants to
convert itself into a private company. State with recsons:

|a) Whether Jagannath Oils Limited is required 1o reduce the number of members.
Ib) Would your answer be different if cbove 25 members were the employee in
Jagannath Qils Limited for the period from 135t April 2006 to 28th June 20177

Q93. An employes Mr. Karon signed o contract with his employer company ABC
Limited that the Koran left ABC Limited, he starfed vp his own company PGIR
Limited ond he started solicting  will not solicit the customers after leaving the
empleyment from the company. But after Mr, Karan the customers of ABC Limited
for his own business purposes. ABC Limited filed o case against Mr. Karan for
breach of the employment controct and for soliciting their customers for own
business, Mr. Karan centended that there iz corporate vell betweean him, and his
company and he should not be personally held liable for this. In this context, the
company ABC Limited seek your advice as to the meaning of corporate veil and




when the veil can be lifted te make the owners liable for the acts dene by a
MRy

Q%4 X, Y ond I are pariners in o Partnership Firm. They were carrying their
business successfully for the past several years. Due to expansion of business, they
pipnm:d ta hire another p-nrfnr.r B A Mow the firm has 4 p-nrh'lr.rj ':I:J "I'J T and A,
The business was continuing at normal pace,

In one of formal business meeting, it was observed that Mr. Y misbehaved with
Mrs. A [wife of Mr. AL Mr. ¥ was bodly drunk and also spoke rudely with Mrs. A,
Mrs. A felt very embarrassed ond told her husband Mr. A about the enfire incident.
Mr. & got angry on the incident aond started arguing ond fighting with Mr. Y in the
mtering Flll:u:: itself, Mext day, in the office Mr. A convinced X and I that they
should expel ¥ from their parmership firm. ¥ waos expelled from paortnership
without any notice from X, A ond Z. Considering the provisions of the Indion
Partnership Act, 1932, state whather they can expel a partner fram the firm. What
are the criteria for test of good faith in such circumstances?

Q95. Avyukt purchased 100 Kgs of wheat from Bhaskar at Rs. 30 per kg. Bhaskar
says that wheat is that he con toke the delivery of wheat from him and fill then he
is holding wheat on Awyukt’s in his warehouse in the custody of Kishore, the
warehouse keeper. Kishore confirmed Awyukt behalf. Bafore Avyuki picks the
goods from warehouse, the whole wheat in the worehouse has flowed in flood,

Mow Avyukt wants his price an the contenticn that no delivery has been done by
sellar. Whether Avyukt is right with his views under the Sale of Goods Act, 1930,

Q6. Mr. P was running a shop selling gooed quality washing mochines, Mr. &
came to his shop and asked for washing machine which is svitable for washing
woollen clothes. Mr. P showed him a particular machine which Mr. Q liked and
paid for it. Later on, when the maching was delivered at Mr. @' house, it waos
found that it was wrong moachine and also unfit for wathing woollen clothes, He
immediately informed Mr. P about the delivery of wrong machine. Mr. P refused
to exchan ge the same, soying that the controct was complete after the delivery
of washing machine and payment of price. With reference to the provisions of
Sale of Goods Act, 1930, discuss whether Mr. P is right in refusing to exchange
the washing machine?
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