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Q. Bank - IRF

Ql. | What is Law? e Q4. | To whom Law making power has been given by Constitution of India?
Ans: | Law is a set of obligations and duties imposed by the RIFT  ANS: | People who wrote the Constitution of India decided to divide the Law
government for securing welfare and Providing justice to society. India’s making power between:Central Government and State Government
legal frameworkreflects the social, political, economic, and cultural i
aspects of our vast and diversified country.
QS. | Classify law in Indian Legal system?
Q2. | What are the sources of Law? - ANS:
Ans: | The main sources of law in India are the - « Criminal law is concerned with laws pertaining to violations of |
o Constitution Rules of law or Public wrong and punishment for same
2 < It is governed by Indian Penal Code and Code of Criminal
e The statutes or laws made by Parliament and State Assemblies, Procedures
« Examples: Murder, Theft, Fraud
e Precedents or the Judicial Decisions of various Courts and s
e in some cases, established Customs and Usages. <
< It focus on dispute resolution rather than punishment
< It is governed by Code of Civil Procedure
- - <t is classified into : Law of Contract, Family Law, Property
Q3. What is the process of making Law? Law, Law of Tort
Ans: | Process of making Law i[=] 4

e Law is proposed in parliament it is called a Bill.

e After discussion and debate, the law is passed in LokSabha.

e Thereafter, it has to be passed in RajyaSabha.

o |t then has to obtain the assent of the President of India.

o Finally, the law will be notified by the Government in the publication

called the Official Gazette of India.

e The law will become applicable from the date mentioned in the

notification as the effective date.

e Once it is notified and effective, it is called an Act of Parliament.

« Judlicial Precedent or Case Law is Common Law
« Doctrine of Stare Decisis!" To stand by that which is decided"

< It reinforces the court to follow same judegement/principle
established by previous decisions , where tacts are similar.

« Natural Justice also know as Jus Naturals deals with certain

fundamentals of justice going beyond written law.
« Nemo Judex in causa sua : no one should be made judge in own
case and its a rule against prejudice
< Audi Alteram Partem: hear the other party or give other party
a fair hearing

PRINCIPLES
OF NATURAL
JUSTICE

-

=
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Q6. | Name the requlatory bodies enforcing the Law in India? Q4. | Ministry of Corporate affairs administer which acts and by whom it is m?
ANS: | The regulatory bodies enforcing the Law in India are: __Ans: | Ministry of corporate affairs Ol 0
I._Ministry of Finance o Itis an Indian Government Ministry.
2. M/.n/.stry of corporate /fffa/rs (Mch) e primarily concerned with administration of the Companies Act 2013,
3. M/n/s%‘r%/ of home affairs _ the Companies Act 1956, the Limited Liability Partnership Act, 2008,
4. _Securities Exchange Board of India (SEBI) and the Insolvency and Bankruptcy Code, 2016.
S. Reserve Bank of India (RBI) : : . . o
o Responsible mainly for the requlation of Indian enterprises in the
6. Insolvency and Bankruptcy Board (IBBI) - - -
— : industrial and services sector.
7. Ministry of Law and Justice
o The Ministry is mostly run by civil servants of the ICL Scadre.
Q7. | What are the primary responsibilities and functions of a o These officers are elected through the Civil Services Examination
Ministry of Finance as outlined in a country's constitution? conducted by Union Public Service Commission.
Ans: | The Ministry of Finance (VittaMantralaya) is a Ministry within the o The highest post, Director General of Corporate Affairs (DGCOA), is
Government of India concerned With The Economy Of India, serving As fixed at Apex Scale for the ICLS.
The Treasury Of India.
It concems itself With taxation, financial legislation, financial institutions,
capital markets, central and state finances, and the Union Budget. ®10. | What specific departments or divisions fall under the purview of the
One of the important functions of the Finance Ministry is the presentation Ministry of Home affairs?
of the Union Budget. Ans: | Ministry of Home Affairs (6rhaMantralaya)
o Is a ministry of the Government of India.
Q3. | What specific departments or divisions fall under the purview of the ° As fm Interior Vm.mstry of '”dw_" it is mainly r?sp on.S/ble for the
Ministry of Finance as established by the constitution? maintenance of intemal security and domestic policy.
Ans: | Departments under the Ministry of Finance- B e The Home Ministry is headed by Union Minister of Home Affairs.

a) Department of Economic Affairs

Departments of Ministry of Home Affairs
a) Department of Border Management

b) Department of Expenditure

¢) Department of Revenue

b) Departmentof Internal Security

d) Department of Financial Services

¢) Department of Home

e) Department of Investment and Public Asset Management

d) Departmentofofficial Language

f) Department of Public Enterprises

e) Department of States

) Department of Jammu, Kashmir and Ladakh Affairs
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Q. Bank - IRF

Q1. | Can you provide an overview of the Ministry of Law and Justice's mandate Q13. | Can you provide an overview of 1BBI's mandate and its scope  [EhRiE
and its scope of operations based on constitutional provisions? of operations based on constitutional provisions? %N% )
Ans: | Ministry of Law and Justice ANS: | Insolvency and Bankruptcy Board of India(I1BBI)- Ot
e In the Government of India is a Cabinet Ministry deals with the o It is the requlator for overseeing insolvency proceedings and entities
> Management of the legal affairs, through the Legislative Department like Insolvency Professional Agencies (IPA),Insolvency Professionals
> Legislative activities through the Department of Legal Affairs (1P) and Information Utilities (1) in India.
> Administration of justice in India through the Department of Justice e It was established on | October 2016 and given statutory powers
Departments of Ministry of Law and Justice : through the Insolvency and Bankruptcy Code, which was passed by
o Department of Legal Affairs LokSabha on Sth May 2016.
o Legislative Department e It covers Individuals, Companies, Limited Liability,
o Department of Justice m e Partnerships and Partnership firms. The new code will speed up the
resolution process for stressed assets in the country.
Q12. | Can you provide an overview of the RBI's mandate and its o It attempts to simplify the process of insolvency and bankruptcy
scope of operations based on constitutional provisions? proceedings.
ANS: | Reserve Bank of India o It handles the cases using two tribunals like NCLT (National company
e ItisIndia's Central Bank and requlatory body responsible for law tribunal) and Debt recovery tribunal.
requlation of the Indian banking system. m:
e It is under the ownership of Ministry of Finance, Government of India.
o It is responsible for the control, issue and maintaining supply of Q14. | How is the Indian judiciary organized at different levels, and what are
the Indian rupee. the key components of this structure?
o It also manages the country’s main payment systems and ANS: | When there is a dispute between citizens or between citizens and the

works to promote its economic development.

o Bharatiya Reserve Bank Note Mudran (BRBNM) is a specialized

division of RBI through which it prints and mints Indian currency

notes (INR) in two of its currency printing presses located in

Nashik (Western India) and Dewas (Central India).

=

Govemment, these disputes are resolved by the judiciary.

The functions of judiciary system of India are:

e Regulation of the interpretation of the Acts and Codes,

e Dijspute Resolution,

e Promotion of fairness among the citizens of the land.

In the hierarchy of courts, the Supreme Court is at the top, followed by

the High Courts and District Courts.
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Ditference between Partnership and Joint Stock Company

Legal status

Partnership

A firm is not legal entity i.e. it has nolegal personality distinct from

Joint Stock Compan
A company is a separate legal entitydistinct from

the personalities of its constituent members.

its members (Salomonv. Salomon).

Agency

In a firm, every partner is an agent of the other partners as well as

In a company, a member is not an agent of the other members or of

of the firm.

the company, his actions do notbind either.

Distribution ofprofits

The profits of the firm must be distributed among the partners

There is no such compulsion to distribute its profits among its

according to the terms of the partnership deed.

members. Some portion of the profits, but generally not the entire

profit, become distributable among the shareholders only when

dividends are declared.

Extent ofliability In a partnership, the liability of the partners is unlimited. This In a company limited by shares, theliability of a shareholder is
meansthat each partner is liable for debts of a firm incurred in the |limited tothe amount, if any, unpaid on his shares, but in the case
course of the business of the firm and these debts can.be recovered |of a guarantee company, the liability is limited to the amount for
from his private property, if the joint estate is insufficient to meet  |which he has agreed to be liable. However, there may be companies
them wholly. where the liability of members is unlimited.

Property The firm’s property is that which is the “joint estate” of-all the In a company, its property is separate from that of its members
partnersas distinguished from the separate estate of any of them  |who can receive it back only in the form of dividends or refund of
and it does not belong to a body distinct in lawfrom its members.  |capital.

Transfer ofshares A share in a partnership cannot be transferred without the consent |In a company a shareholder may transfer his shares, subject to the
of all the partners. provisions contained in its Articles.

In the case of public limited companies whose shares are guoted on
the stock exchange, the transfer is usually unrestricted.

Management In the absence of an express agreement to the contrary, all the Members of a company are not entitled to take part in the

partners are entitled to participate in the management.

management unless they are appointed as directors, in which case

28
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they may participate.Members, however, enjoy the right of

attending general meeting and voting where they can decide certain

guestions such as election ofdirectors, appointment of auditors, etc.

Registration Registration is not compulsory inthe case of partnership. A company cannot come into existence unless it is registered under
the Companies Act, 2013,
Winding up A partnership firm can be dissolved at any time if all the partners  |A company, being a legal person is either wind up by the National
agree. Company Law Tribunal or its name is struck of by the Registrar of
Companies.
Number of According to section 464 of the Companies Act, 2013, the number of |A private company may have as many as 200 members but not less
membership partners in any association shall not exceed 100. than two and a public company mayhave any number of members

However, the Rule given under the Companies (Miscellaneous) Rules,

but not less than seven. A privateCompany can also be formed by

20/4 restrict the present limit to S0.

one person known as one person Company.

Duration ofexistence

Unless there is a contract to thecontrary, death, retirement or

A company enjoys a perpetual succession.

insolvency of a partner results in the dissolution of the firm.

Partnership

Definition It is an association of persons formed for eaming profits from a A club is an association of personsformed with the object not of
business carried on by all or any one of them acting for all. eaming profit, but of promotingsome beneficial purposes such as
improvement of health or providing recreation for the members, etc.
Relationship Persons forming a partnership are called partners and a partner is |Persons forming a club are called members. A member of a club
anagent for other partners. isnot the agent of other members.
Interest in the property \Partner has interest in the propertyof the firm. A member of a club has no interestin the property of the club.
Dissolution A change in the partners of the firmaffect its existence. A change in the membership of aclub does not affect its existence.
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Ditference between Partnership and Hindu Undivided Family

Mode of creation

Partnership

Partnership is created necessarily by an agreement.

The right in the joint family is created by status

means its creation by birth in the family.

Death of a member

Death of a partner ordinarily leads to the dissolution of partnership.

The death of a member in the Hindu undivided family does not give

rise to dissolution of the familybusiness.

Management

All the partners are equally entitled to take part in the partnership

The right of management of joint family business generally vests in

business.

the Karta, the goveming male member or female member of the family.

Authority to bind

Every partner can, by his act, bindthe firm.

The Karta or the manager, has the authority to contract for the

familybusiness and the other members inthe family.

Liability

In a partnership, the liability of apartner is unlimited.

In a Hindu undivided family, only the liability of the Karta is

unlimited, and the other coparcener are liable only to the extent of

their share in the profits of the family business.

Calling for accounts

A partner can bring a suit againstthe firm for accounts, provided he

On the separation of the joint family, a member is not entitled to

onclosure

also seeks the dissolution of the firm.

ask for account of the familybusiness.

Goveming Law

A partnership is governed by thelndian Partnership Act, 1932.

A Joint Hindu Family business isqoverned by the Hindu Law.

MinorZs capacity In a partnership, a minor cannot become a partner, though he canbe |In Hindu undivided family business,a minor becomes a member of
admitted to the benefits ofpartnership, only with the consent of |the ancestral business by the incidence of birth. He does not have to
all the partners. wait for attaining majority.

Continuity A firm subject to a contract between the partners gets dissolved by |A Joint Hindu family has the continuity till it is divided. The status

death or insolvency of a partner.

of Joint Hindu family is not thereby affected by the death of a member.
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NumberofMembers

In case of Partnership number ofmembers should not exceed S0.

Members of HUF who carry on a business may be unlimited in number.

Share in the

In a partnership, each partner hasa defined share by virtue of an

In a HUF, no coparceners has adefinite share. His interest is a

business agreement between the partners. fluctuating one. It is capable of being enlarged by deaths in the
family diminished by births in the family.
Ditterence between Partnership and Co-ownership
Basis Partnership Co-ownership "
Formation Partnership always arises out of acontract, express or implied. Co-ownership may arise either from agreement or by the operation
of law, such as by inheritance.
Implied agency A partner is the agent of the otherpartners. A co-owner is not the agent ofother co-owners.

Nature ofinterest

There is community of interest which means that profits and losses

Co-ownership does not necessarily involve sharing of profits and losses.

must have to be shared.

Transfer ofinterest

A share in the partnership is transferred only by the-consent of

A co - owner may transfer his interest or rights in the property

other partners.

without the consent of other co- owners.

Partnership

Association

Meaning Partnership means and involves setting up relation of agency Association evolves out of socialcause and there is no necessarily
between two or more persons whohave entered into a business for  |motive to earn and share profits. The intention is not to enter in a
9ains, with the intention to share the profits of such a business. business for gains.

Examples Partnership to run a business and earn profit thereon. Members of charitable society or religious association or an

improvement scheme or building corporation or a mutual insurance

society or a trade protection association.
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Q. | Ms. Lucy while drafting partnership deed taken care of few important
points. What are those points? Also, give list of information to be 3
included in partnership deed? B

ANS: | Ms. Lucy while drafting partnership deed must take

care of following important points:

e No particular formalities are required for an agreement of partnership.

e Provisions for expulsion of a partner in case of gross breach of duty

or fraud.

Note: Ms. Lucy may add or delete any provision according to the needs

of the partnership firm.

ICAT STUDY MAT.

e Admission and Retirement of a partner.

e Rates of interest on Capital, Drawings and loans.

o Provisions for settlement of accounts in the case of dissolution of

the firm.

e Provisions for Salaries or commissions, payable to the partners, if any.

o Partnership deed may be in writing or formed verbally. The document Q2. | What is the conclusive evidence of partnership? State the circumstances
in Writing containing the various terms and conditions as to the when partnership is not considered between two or more parties.
relationship of the partners to each other is called the Fpartnership deed¥. _ANS: Conclusive evidence of partnership: Existence of Mutual Agency which is

e Partnership deed should be drafted with care and be stamped the ca;,'d/;?al P r{:;/p Je of tp jrtze;sh/p . Ial«to. & viry ;jn:/ch he’f fulr/tn reahclh/ng
according to the provisions of the Stamp Act, 1399, a conclusion with respect to determination of existence of partners ip.

" - ) e 7 p Each partner carrying on the business is the principal as well as an agent

< Ifp artne; P combp ”fes /@@ova €p mdp ertz, t 6; mst;;/me:t oh of other partners. So, the act of one partner done on behalf of firm, binds
parfners ./p must be in writing, stamped and registered under the all the partners. If the element of mutual agency relationship exists between
Registration Act. the parties constituting a group formed with a view to earn profits by

| List of information included in Partnership Deed while draftin running a business, a partnership may be deemed to exist
Partnership Deed by Ms. Lucy: Circumstances when partnership is not considered between two or more

o Name of the partnership firm. parties: Various judicial pronouncements have laid to the following factors B

o Names of all the partners. leading to no partnership between the parties: B

e Nature and place of the business of the firm. (i) | Parties have not retained any record of terms and conditions B

e Date of commencement of partnership. of partnership.

i o (i) | Partnership business has maintained no accounts of its own, which
e Duration of the partnership firm. ; ; ;
‘ — would be open to inspection by both parties
*  Capital contribution of each partner. Giii)| No account of the partnership was opened with any bank
e Profit Sharing ratio of the partners. (iv)| No written intimation was conveyed to the Deputy Director of Procurement

with respect to the newly created partnership.

MTP / MAY-2018
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Q3. “Sharing in the profits is not conclusive evidence in the creation of Q4. | What is Particular Partnership as per Indian Partnership Act, 19322
partnership”. Comment, 5 ANS: | Particular partnership: A partnership may be organized for the prosecution

ANS: | “sharing in the profits is not conclusive evidence of a single adventure as well as for the conduct of a continuous business.
in the creation of partnership” . Where a person becomes a partner with another person in any particular
Sharing of profit is an essential element to constitute a partnership. But adventure or undertaking, the partnership is called ‘particular partnership”.
it is only a prima facie evidence and not conclusive evidence, in that A partnership, constituted for a single adventure or undertaking is, subject
regard. The sharing of profits or of gross returns accruing from property to any agreement, dissolved by the completion of the adventure or i
by persons holding joint or common interest in the property would not by undertaking. )
itself make such persons partners. )
Although the right to participate in profits is a strong test of partnership,
and there may be cases where, upon a simple participation in profits, QS. | Define partnership and name the essential elements for the existence of
there is a partnership, yet whether the relation does or does not exist a partnership as per the Indian Partnership Act, 1932. Explain any two
must depend upon the whole contract between the parties. Where there such elements in detail.
is an express agreement between partners to share the profit of a business ANS: | Definition of Partnership: Partnership is the relation between persons
and the business is being carried on by all or any of them acting for all, who have agreed to share the profits of a business carried on by all or
there will be no difficulty in the light of provisions of Section 4 of the any of them acting for all. (Section 4 of the Indian Partnership Act, 1932)
Indian Partnership Act, 1932, in determining the existence or othenwise The definition of the partnership contains the following five elements
of partnership. But the task becomes difficult when either there is no which must co -exist before a partnership can come into existence: B
specific agreement or the agreement is such as does not specifically . Association of two or more persons ISzl
speak of partnership. 2, Agreement :‘} B
In such a case for testing the existence or otherwise of partnership 3. Business [= .
relation, Section 6 has to be referred. According to Section 6, reqard 4. Agreement to share Profits
must be had to the real relation between the parties as shown by all S. Business carried on by all or any of them acting for all

relevant facts taken together. The rule is easily stated and is clear, but

its application is difficult. Cumulative effect of all relevant facts such as

ELEMENTS OF PARTNERSHIP The definition of the partnership contains

written or verbal agreement, real intention and conduct of the parties,

the following five elements which must co-exist before a partnership

other surrounding circumstances etc., are to be considered while deciding

can come into existence:

the relationship between the parties and ascertaining the existence of

Association of two or more persons: Partnership is an association of 2 or

partnership.

MTP / NOV-

Hence, the statement is true / correct that mere

1995
sharing in the profits is not conclusive evidence.

more persons. Again, only persons recognized by law can enter into an

agreement of partnership. Therefore, a firm, since it is not a person

recognized in the eyes of law cannot be a partner. Again, a minor cannot
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be a partner in a firm, but with the consent of all the partners, may be

Law. In other words, there should be a binding contract of mutual

admitted to the benefits of partnership. The Partnership Act is silent

agency between the partners. An act of one partner in the course of the

about the maximum number of partners but Section 464 of the Companies

business of the firm is in fact an act of all partners. Each partner

Act, 2013 read with the relevant Rules has now put a limit of S0 partners

carrying on the business is the principal as well as the agent for all the

in any association / partnership firm.

other partners. He is an agent in so far as he can bind the other

Agreement: It may be observed that partnership must be the result of

partners by his acts and he is a principal to the extent that he is bound

an agreement between two or more persons. There must be an

by the act of other partners. It may be noted that the true test of partnership

agreement entered into by all the persons concerned. This element

is mutual agency rather than sharing of profits. If the element of mutual

relates to voluntary contractual nature of partnership. Thus, the nature

agency is absent, then there will be no partners.

of the partnership is voluntary and contractual. An agreement from

which relationship of Partnership arises may be express. It may also be Q6. i
implied from the act done by partners and from a consistent course of (i) | What do you mean by Partnership for a fixed period as )
conduct being followed, showing mutual understanding between them. It per the Indian Partnership Act, 19327

may be oral or in writing. (i) | can a minor become a partver in a partnership firm? Justify your answer
Business: In this context, we will consider two propositions. First, there ANS:

must exist a business. For the purpose, the term FbusinessT includes every (i) | Partnership for a fixed period (Indian Partnership Act, 1932): Where a
trade, occupation and profession. The existence of business is essential. provision is made by a contract for the duration of the partnership, the
Secondly, the motive of the business is the "acquisition of gains" which partnership is called partnership for a fixed period. It is a partnership
leads to the formation of partnership. Therefore, there can be no partnership created for a particular period of time. Such a partnership comes to an
where there is no intention to carry on the business and to share the end on the expiry of the fixed period.

profit thereof. (i) | Minor as a partner: A minor is not competent to contract. Hence, a person
Agreement to share profits: The sharing of profits is an essential feature who is a minor according to the law to which he is subject may not be a
of partnership. There can be no partnership where only one of the partners partner in a firm, but with the consent of all the

is entitled to the whole of the profits of the business. Partners must agree partners for the timebeing, he may be admitted to m
to share the profits in any manner they choose. But an agreement to the benefits of partnership.

share losses is not an essential element. It is open to one or more partners i

to agree to share all the losses. However, in the event of losses, unless Q7. | Explain the P’OVfSiOW“ShfP Act, 1932 2K
agreed otherwise, these must be bome in the profit-sharing ratio. relating to the creati olding out. o
Business carried on by all or any of them acting for all: The business Ans: | Partnership by holding out is also known as partnership by estoppel. Where

must be carried on by all the partners or by anyone or more of the

a man holds himself out as a partner, or allows others to do it, he is then

partners acting for all. This is the cardinal principle of the partnership

stopped from denying the character he has assumed and upon the faith
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of which creditors may be presumed to have acted. A person may himself,

who has acted thereon that has right to enforce liability arising out of

by his words or conduct have induced others to believe that he is a partner

holding out. You must also note that for the purpose of fixing liability

or he may have allowed others to represent him as a partner. The result

on a person who has, by representation, led another to act, it is not

in both the cases is identical.

necessary to show that he was actuated by a fraudulent intention.

Example: X and Y are partners in a partnership firm. X introduced A, a

The rule given in Section 23 is also applicable to a former partner who

manager, as his partner to 2. A remained silent. 2, a trader believing A

has retired from the firm without giving proper public notice of his

as partner supplied 100 T.V sets to the firm on credit. After expiry of

retirement. In such cases, a person who, even subseguent to the retirement,

credit period, 2 did not get amount of T.V sets sold to the partnership

give credit to the firm on the belief that he was a partner, will be entitled

firm. 2 filed a suit against X and A for the recovery of price .

Here, in the given case, A, the Manager is also liable for the price because

he becomes a partner by holding out (Section 23, Indian Partnership

to hold him liable
RTP/ICAI STUDY MAT

Act, 1932). It is only the person to whom the representation has been Q9. | Explain the following kinds of partnership under the Indian Partnership

made and who has acted thereon that has right to enforce liability Act, 1932: B

arising out of Fholding outF. 11. As per the provisions of Section 30(S) of (i) | Pantnership at will -

the Indian Partnership Act, 1932, at any time (ii) | Particular partnership B
ANS:

Q3. X and Y are partvers in a partnership firm. X introduced A, a manager, (i) | Partnership at will: According to Section 7 of the Indian Partnership Act,
as his partner to 2. A remained silent. 2, a trader believing 4 as partner 1932, partnership at will is a partnership when: 1. no fixed period has been
supplied 100 T.V sets to the firm on credit. After expiry of credit period, 2 agreed upon for the duration of the partnership; and 2. there is no provision
did not get amount of T.V sets sold to the partnership firm. 2 filed a suit made as to the determination of the partnership.
against X and 4 for the recovery of price. ""’Y"‘-’ z wheth.er he can These two conditions must be satisfied before a partnership can be
recover the amount from X and A under the Indian Partnership Act, 1932 ded i ” here there i

: e o , ith X. the Manager (&) is also liable for the reqgarded as a partnersnip at will. But, where there is an agreement
Ans: | In ‘t ebg ven cahse,ba ohg WIth %, ) hgl " (sect " between the partners either for the duration of the partnership or for the
price Decause he becomes a p artner by holding out (Section 23, Indian determination of the partnership, the partnership is not partnership at
Partnership Act, 1932). : . \ : : :
_ - - - - will. Where a partnership entered into for a fixed term is continued after
Partner by holding out (Section 28): Partnership by holding out is also : - , :
. . the expiry of such term, it is to be treated as having become a partnership
known as partnership by estoppel. Where a man holds himself out as a ; : . : .. .
a - at will. A partnership at will may be dissolved by any partner by giving notice
partner, or allows others to do it, he is then stopped from - - . X X
- - in writing to all the other partners of his intention to dissolve the same.
denying the character he has assumed and upon the faith
of which creditors may be presumed to have acted. (i) | Particular partnership: A partnership may be organized for the prosecution

It is only the person to whom the representation has been made and

of a single adventure as well as for the conduct of a continuous business.
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Where a person becomes a partner with another person in any particular

by partners for the purpose of the business of the firm.

adventure or undertaking the partnership is called Fparticular partnership?.

A partnership, constituted for a single adventure or undertaking is, subject Q.

Mohan, Sohan and Rohan are partvers in the firm M/s Mosoro & Company.

to any agreement, dissolved by the completion of the adventure or

They admitted Bohan as nominal partner and on agreement between all

undertaking. 17. “Partner indeed virtually embraces the character of both

the partners, Bohan is not entitled to share profit in the firm. After

a principal and an agent”

some time, a creditor Karan filed a suit to Bohan for recovery of his

debt. Bohan denied for same as he is just a nominal partner and he is

not liable for the debts of the firm and Karan should claim his dues from

the other partners. Taking into account the provisions of the Indian

Partnership Act, 1932 (a) Whether Bohan is liable for the dues of Karan

Q10. | “Partner indeed virtually embraces the character of both
a principal and an agent”. Describe the said statement :
keeping in view of the provisions of the Indian Partnership Act, 1932.
ANS: | “Partner indeed virtually embraces the character of both a principal and

against the firm. (b) In case, Karan has filed the suit against firm,

an agent” : Subject to the provisions of section 18 of the Indian Partnership

whether Bohan would be liable?

Act, 1932, a partner is the agent of the firm for the purposes of the business ANS:

Nominal Partner is a partner only in name. The person name is used as

of the firm.

if he were a partner of the firm, though actually he is not. He is not entitled

A partnership is the relationship between the partners who have agreed

to share the profits of the firm but is liable for all acts of the firm as if

to share the profits of the business carried on by all or any of them

he were a real partner. A nominal partner must give public notice of his

acting for all (Section 4). This definition suggests that any of the partners

retirement and his insanity is not a ground for dissolving the firm. In the

can be the agent of the others. Section 18 clarifies this position by

instant case, Bohan was admitted as nominal partver in the firm. A

providing that, subject to the provisions of the Act, a partner is the agent

creditor of the firm, Karan has claimed his dues from Bohan as he is the

of the firm for the purpose of the business of the firm. The partner indeed

partner in the firm. Bohan has denied for the claim by replying that he

virtually embraces the character of both a principal and an agent.

is merely a nominal partner.

So far as he acts for himself and in his own interest in the common concem (a)

Bohan is a nominal partner. Even he is not entitled to share the profits

of the partnership, he may properly be deemed as a principal and so far

of the firm but is liable for all acts of the firm as if he were a real partner.

as he acts for his partners, he may properly be deemed as an agent. The

Therefore, he is liable to Karan like other partners.

principal distinction between him and a mere agent is that he has a (b)

In case, Karan has filed the suit against firm, answer would remain same.

community of interest with other partners in the whole property and

business and liabilities of partnership, whereas an agent as such has no

interest in either.

The rule that a partver is the agent of the firm for the purpose of the

business of the firm cannot be applied to all transactions and dealings

between the partners themselves. It is applicable only to the act done
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Q12. | Mr. Ram and Mr. Raheem are working as teacher in 1shwarchand Q!3. | State whether the following are partnerships under the Indian Partnership
Vidhyasagar Higher Secondary School and also are very good friends. Act, 1932:
They jointly purchased a flat which was given on rent to Mr. John. It was (i) | Two firms each having 12 partners combined by an agreement into one firm.
decided between landlords and tenant that the rent would be ¥10,000 per (ii) | A and B, co-owners, agree to conduct the business in common for profit.
month inclusive of electricity bill. It means electricity bill will be paid by Giii)| Some individuals form an association to which each individual contributes
landlords. The landlords, by mistake, did not pay the electricity bill for F 500 annually. The objective of the association is to produce clothes
the month of March 202). Due to this, the electricity department cut the and distribute the clothes free to the war widows.
connection. MrJohn has to pay the electricity bill of F2800 and F200 as (iv)| A and B, co-owners share between themselves the rent derived from a
penalty to resume the electricity connection. Mr. John claimed F 3000 piece of land. E3E
from Mr. Ram but Mr. Ram replied that he is liable only for ¥ 1500. Mr. (v) | A and B buy commodity X and agree to sell the 3
John said that Mr. Ram and Mr. Raheem are partners therefore he can commodity with sharing the profits equally afs
claim the full amount from any of the partner. Explain, whether under ANS:
the provision of Indian Partnership Act, 1932, Mr. Ram is liable to pay (i) | Yes, this is a case of partnership because there is an agreement between
whole amount of F 3000 to Mr. John? two firms to combine into one firm.
ANS: | According to Section 4 of the Indian Partnership Act, 1932, "Partnership" (i) | Yes, this is a case of partnership because A & B, co-owners, have agreed

is the relation between persons who have agreed to share the profits of to conduct a business in common for profit.
a business carried on by all or any of them acting for all. Therefore, for (iii)| No, this is not a case of partnership as no charitable association can be
determining the existence of partnership, it must be proved. floated in partnership.

. There must be an agreement between all the persons concerned; (iv)| No, this is not a case of partnership as they are co-owners and not the

2, The agreement must be to carry on some business; partners. Further, there exist no business.

3. The agreement must be to share the profits of a business and (v) | VYes, this is a case of partnership as there exist the element of doing

4. The business was carried on by all or any of them acting for all. On the business and sharing of profits equally

basis of above provisons and facts provided in the guestion, Mr. Ram and

Mr. Raheem cannot be said under partnership as they are teachers in a

school and just purchased a flat jointly. By merely giving the flat on

rent, they are not doing business. ElRiE
S
[= :

=]

They are just earning the income from the property
between them. Therefore, Mr. Ram is liable to pay his share only i.e.

under their co- ownership. Hence, there is no partnership
¥ 1500, Mr. John has to claim

restF1500 from Mr. Raheem.
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Q. Bank - IPA Unit 2

Ql. | With reference to the provisions of Indian Partnership Act, 1932 explain (i) | Introduction of a Partner (Section 31 of the Indian Partnership Act,
the various effects of insolvency of a partner? 1932): Subject to contract between the partners and to the provisions of
ANS: | Effects of insolvency of a partner (Section 34 of the Indian Partnership Section 30, no person shall be introduced as a partver into a firm without
Act, 1932): the consent of all the existing partners.
(i) | The insolvent partner cannot be continued as a partner. -‘*l- o In the instant case, Mr. Vikas can be introduced as a partner with the
(i) | He will be ceased to be a partner from the very date on ‘f{t o consent of Mr. B and Mr. C, the existing partners.
which the order of adjudication is made. [= (ii) | Rights of Transferee of a Partner’s interest (Section 29): A transfer by a
(iii)| The estate of the insolvent partner is not liable for the acts of the firm partner of his interest in the firm, either absolute or by mortgage, or by
done after the date of order of adjudication. the creation by him of a charge on such interest, does not entitle the
(iv)| The firm is also not liable for any act of the insolvent partner after the transferee, during the continuance of the firm, to interfere in the conduct
date of the order of adjudication, of business, or to require accounts, or to inspect the books of the firm, but
(v) | ordinarily, the insolvency of a partner results in dissolution of a firm, entitles the transferee only to receive the share of profits of the transferring
but the partners are competent to agree among themselves that the partner, and the transferee shall accept the account of profits agreed to
adjudication of a partner as an insolvent will not give rise to dissolution by the partners.
of the firm. Hence, here Mr. Vikas, the transferee in M/S ABC Associates, cannot
m: inspect the books of the firm and the contention of the other partners is
right that Mr. Vikas cannot challenge the books of accounts.
Q2. | M/s ABC Associates has been a partnership firm since 1990. Mr. A, Mr. B
and Mr. € were partners in the firm since beginning. Mr. A, being a very “:
senior partner of aged 78 years transfers his share in the firm to his son
Mr. Vikas, a Chartered Accountant. Mr. B and Mr. C were not interested ®3. | Master X was introduced to the benefits of partnership of M/s ABC %
that Mr. Vikas joining them as partner in M/s ABC Associates. After Co. with the consent of all partners. After attaining majority, more than
some time, Mr. Vikas felt that the books of accounts were displaying six months elapsed and he failed to give a public notice as to whether
only a small amount as profit despite a huge turnover. He wanted to he elected to become or not to become a partner in the firm. Later on,
inspect the book of accounts of the firm arguing that it is his Mr. L, a supplier of material to M/s ABC & Co., filed a suit against M/s
entitlement as a transferee. However, the other partners believed that ABC & Co. for recovery of the debt due. In the light of the Indian
he cannot challenge the books of accounts. Can Mr. Vikas be introduced Partnership Act, 1932, explain: :
as a partner if his father wants to retire? As an advisor, B (i) | To what extent X will be liable if he failed to give public
help them resolve the issues applying the necessary B notice after attaining majority?
provisions from the Indian Partnership Act, 1932. Gi) | can Mr. L recover his debt from X?
ANS: ANS. | As per the provisions of Section 30(S) of the Indian Partnership Act,
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1932, at any time within six months of his attaining majority, or of his

of town, Mohan got the information that the price of their good is going

obtaining knowledge that he had been admitted to the benefits of

down sharply due to some government policy which would result in

partnership, whichever date is later, such person may give public notice

heavy loss to firm if goods not sold immediately. He tried to contact

that he has elected to become or that he has elected not to become a

Shyam who has authority to sell the goods. When Mohan couldn’t contact

partner in the firm, and such notice shall determine his position as

to Shyam, he sold all goods at some reduced price to save the firm from

regards the firm. However, if he fails to give such notice, he shall

heavy loss. Thereafter, Shyam and Keshav denied accepting the loss due

become a partner in the firm on the expiry of the said six months. If the

to sale of goods at reduced price as it’s only Shyam who has express

minor becomes a partner by his failure to give the public notice within

authority to sell the goods. Discuss the consequences under the provisions

specified time, his rights and liabilities as given in Section 30(7) are as

of the Indian Partnership Act, 1932

follows: ANS:

()

According to Section 20 of Indian Partnership Act, 1932, the partners in

He becomes personally liable to third parties for all acts of the firm

a firm may, by contract between the partners, extend or restrict the

done since he was admitted to the benefits of partnership.

(8)

implied authority of any partner. Notwithstanding any such restriction,

His share in the property and the profits of the firm remains the same

any act done by a partner on behalf of the firm which falls within his

to which he was entitled as a minor.

@

implied authority binds the firm, unless the person with whom he is

In the instant case, since, X has failed to give a public notice, he shall

dealing knows of the restriction or does not know or believe that partner

become a partner in the M/s ABC & Co. and becomes personally liable to

to be a partner.

Mr. L, a third party.

Gi)

Further, according to Section 21, a partner has authority, in an emergency

In the light of the provisions of Section 30(7) read with Section 30(S) of

to do all such acts for the purpose of protecting the firm from loss as

the Indian Partnership Act, 1932, since X has failed to give public notice

would be done by a person of ordinary prudence, in his own case, acting

that he has not elected to not to become a partner within six months,

under similar circumstances, and such acts bind the firm.

he will be deemed to be a partner after the period of the above six

On the basis of provisions and facts provided in the guestion, though

months and therefore, Mr. L can recover his debt from him also in the

Shyam was expressly authorised to sell the goods, Mohan sold the goods

same way as he can recover from any other partner.

at some loss. It was very much clear that Mohan has done what a

person of ordinary prudence does in an emergency to protect the firm

ICAI STUDY MAT.

Q4

from heavy loss. Hence, this sale will bind the firm. | O fni¥ed O]

Shyam, Mohan and Keshav were partners in M/s Nandlal Gokulwale and

-

Company. They mutually decided that shyam will take the responsibility

to sell the goods, Mohan will do the purchase of goods for firm and Qs

A, B and C are partvers in M/s ABC & Company. The firm has decided to

Keshav will look after the accounts and banking department. No one will

purchase a machine from M/s LMN & Company. Before A & B purchase

interfere in other’s department. Once, when Shyam and Keshav were out

the machine, € died. The machine was purchased but thereafter A and
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Q. Bank - IPA Unit 2

B became insolvent and the firm was unable to pay for machine. Explain,

the conduct of the business. But this rule can always be varied by an

would the estate of C liable for the dues of M/s LMN & Company?

express agreement, or by a course of dealings, in which event the

ANS: | Liability of Partner in case of death partner will be entitled to remuneration. Thus, a partner can claim
According to Section 3S of Indian Partnership Act, 1932, the estate of a remuneration even in the absence of a contract, when such remuneration
deceased partner is not liable for any act of the firm done after his is payable under the continued usage of the firm. In other words, where
death. The estate of the deceased partner may be absolved from it is customary to pay remuneration to a partner for conducting the
liability for the future obligations of the firm, it is not necessary to give business of the firm, he can claim it even in the absence of a contract
any notice either to the public or the persons having dealings with the for the payment of the same.
firm. In the instant case, M/s ABC & Company was having three In the given problem, existing partners are getting reqularly a monthly
partners A, B and C. remuneration from firm customarily being working partners of the firm.
The firm was going to purchase a machine from M/s LMN & Company. As Sony also admitted as working partver of the firm, he is entitled to
Before A & B purchase the machine, C died. Machine was purchased but get remuneration like other partners. B
after that A and B become insolvent and the firm was unable to pay for m B
machine. On the basis of above provisions and facts of the problem
given, the machine was purchased after the death of C. Hence, the Q7. | A,B and C are pantners of a partnership firm carrying on the business of
estate of € would not be liable for the dues of M/s LMN & Company. construction of apartments. B who himself was a wholesale dealer of

- iron bars was entrusted with the work of selection of iron bars after
examining its quality. As a wholesaler, B is well aware of the market
conditions. Current market price of iron bar for construction is F 350 per

®6 | Moni and Tony were partners in the firm M/s MOTO & Company. They Kilogram. B already had 1000 Kg of iron bars in stock which he had
admitted Sony as partner in the firm and he is actively engaged in day- purchased before price hike in the market for” 200 per Kg. He supplied
to-day activities of the firm. There is a tradition in the firm that all iron bars to the firm without the firm realising the purchase cost. Is B
active partners will get a monthly remuneration of F 20,000 but no liable to pay the firm the extra money he made, or he doesn’t have to
express agreement was there. After admission of Sony in the firm, Moni inform the firm as it is his own business and he has not taken any
and Tony were continuing getting salary from the firm but no salary amount more than the current prevailing market price of 3502 Assume
was given to Sony from the firm. Sony claimed his remuneration but there is no contract between the partners regarding the above.
denied by existing partners by saying that there was no express ANS: | According to section 16 of the Indian Partnership Act, 1932, subject to
agreement for that. Whether under the Indian Partnership Act, 1932, contract between partners -
Sony can claim remuneration from the firm? (a) | if a partner derives any profit for himself from any transaction of the

ANS: | By virtue of provisions of Section 13(a) of the Indian Partnership Act, firm, or from the use of the property or business connection of the firm

1932 a partner is not entitled to receive remuneration for taking part in

or the firm name, he shall account for that profit and pay it to the firm;
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(b) | if a partner carries on any business of the same nature as and competing such money or property has come into the custody of the firm and it is
with that of the firm, he shall account for and pay to the firm all profits misapplied by any of the partners. The firm would be liable in both the
made by him in that business. cases. A
In the given scenario, Mr. B had sold iron bar to the firm at the current
prevailing market rate of 350 per Kg though he had stock with him
which he bought for” 200 per Kg. Hence, he made an extra profit of 150 Q9 | A,B and C are partners in a firm. As per terms of the partnership deed,
per Kq. This is arising purely out of transactions with the firm. Hence, A is entitled to 20 percent of the partnership property and profits. A
Mr. B is accountable to the firm for the extra profit eamed thereby. retires from the firm and dies after IS days. B and € continue business
“: TI_El (C1 of the firm without settling accounts. What are the rights of A’s legal
: - representatives against the firm under the Indian Partnership Act, 19322
[ ANS: | Retirement / Death of Partner: Section 37 of the Indian Partnership Act,
Q% | Explain in detail the circumstances which lead to liability of firm for 1932 provides that where a partner dies or otherwise ceases to be a
misapplication by partners as per provisions of the Indian Partnership partner and there is no final settlement of account between the legal
Act, 1932. representatives of the deceased partner or the firms with the property of
ANS: | Liability of Firm for Misapplication by Partners (Section 27 of Indian the firm, then, in the absence of a contract to the contrary, the legal
Partnership Act, 1932): Where- representatives of the deceased partner or the retired partner are
(a) | a partner acting within his apparent authority receives money or entitled to claim either.
property from a third party and misapplies it, or (i) | Such shares of the profits earned after the death or retirement of the
(b) | a firm in the course of its business receives money or property from a partner which is attributable to the use of his share in the property of
third party, and the money or property is misapplied by any of the the firm; or
partners while it is in the custody of the firm, the firm is liable to make (i) | Interest at the rate of 6 per cent annum on the amount of his share in

good the loss

the property.

Analysis of section 27: It may be observed that the workings of the two

Based on the aforesaid provisions of Section 37 of the Indian Partnership

clauses of Section 27 are designed to bring out clearly an important

Act, 1932, in the given problem, A shall be entitled, at his option to:

point of distinction between the two categories of cases of misapplication

(i) the 20% shares of profits (as per the partnership deed); or

of money by partners. Clause (a) covers the case where a partner acts

(ii) interest at the rate of 6 per cent per annum on the amount of A’s

within his authority and due to his authority as a partner, he receives

money or property belonging to a third party and misapplies that money

or property. For this provision to be attracted, it is not necessary that

share in the property. = D1
ICAT STUDY MAT. * I

the money should have actually come into the custody of the firm. on

the other hand, the provision of clause (b) would be attracted when
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Q10 | P, @ and R are partners in a partnership firm. R retires from the firm Q! | X, Y and 2 are partners in a Partnership Firm. They were carrying their
without giving public notice. P approached S, an electronic appliances business successfully for the past several years. Spouses of X and ¥
trader, for purchase of 25 fans for his firm. P introduced E, an employee fought in ladies club on their personal issue and X's wife was hurt badly.
of the firm, as his partner to S. S believing E and R as partners supplied X got angry on the incident and he convinced 2 to expel Y from their
25 fans to the firm on credit. S did not receive the payment for the partnership firm. ¥ was expelled from partnership without any notice
fans even after the expiry of the credit period. Advise S, from whom he from X and 2. Considering the provisions of the Indian Partnership Act,
can recover the payment as per the provisions of the Indian Partnership 1932, state whether they can expel a partner from the firm. What are
Act, 1932 the criteria for test of good faith in such circumstances?

ANS: | According to sub-section (3) of Section 32 of the Indian Partnership ANS: | A partner may not be expelled from a firm by a majority of partners
Act, 1932, a retiring partner along with the continuing partners continue except in exercise, in good faith, of powers conferred by contract between
to be liable to any third party for acts of the firm after his retirement the partvers. It is, thus, essential that:
until public notice of his retirement has been given either by himself or (i) | the power of expulsion must have existed in a contract between the partners;
by any other partner. But the retired partner will not be liable to any (i) | the power has been exercised by a majority of the partners; and
third party if the latter deals with the firm without knowing that the (iii)| it has been exercised in good faith. If all these conditions are not present,
former was a partner. the expulsion is not deemed to be in bonafide interest of the business of
As per the provisions of Section 28, where a man holds himself out as a the firm.
partner or allows others to do it, when in fact he is not a partner, he is The test of good faith as required under Section 33(1) includes three things:
liable like a partner in the firm to anyone who on the faith of such o The expulsion must be in the interest of the partnership.
representation has given credit to the firm. In the instant case, since Mr. e The partner to be expelled is served with a notice.

R has not given the public notice of his retirement from the partnership He is o] rtunite of beino heard. 17 riner is otheno
firm and Mr. S believes that Mr. R is a partner, Mr. R will be liable to Mr. © Hels glven an opp o~ un./ g or 9emg .ear 74 parcher s othenoise
- : expelled, the expulsion is null and void.
S under the provisions of Section 32. - e to the test of oood faith o ander section 3301),
Also Mr. E, who has been introduced as a partner of the firm to which US, accorf/:grto 5 e : 9,02 aith as required under Section
Mr. E has not presumably denied, will also be liable for the payment of expulsion of Partner ¥ is not vali ﬂt
25 fans supplied to the firm on credit along with other partners in terms i
of the provisions of Section 28 as stated above. Over and above R and E, p - - -
: : : , : Q12 | “Though a minor cannot be a partner in a firm, he can nonetheless be
P and @ being the partners of the firm along with the firm will also be - - —
: : admitted to the benefits of partnership.
held liable to S. Therefore, S can recover the payment from the Firm, P, - — - -
(a) | Referring to the provisions of the Indian Partnership Act, 1932, state the
®, R and E. [=]5E (=] - ; - :
- rights which can be enjoyed by a minor partner.
— (b) | state the liabilities of a minor partner both:
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(i) Before attaining majority and

A and B are partners in M/s Aee Bee & Company. Firm is doing business

(i) After attaining majority

of trading of plastic bottles. A is authorised to sell the stock of plastic

QI3
ICATI STUDY MAT/MTP

ANS: L bottles. It was decided between them that A should sell the plastic
(a) | Rights which can be enjoyed by a minor partner: El E-I- o bottles at the minimum price which they have decided and if A sell at a
(i) A minor partner has a right to his agreed share of o price less than minimum price, he should first take the permission of B.
the profits and ofthe firm. Due to sudden change in government policy, the price of plastic bottles
(ii) He can have access to, inspect and copy the accounts of the firm. was continuously declining. To save the loss of firm, A sold the stock at
(iii) He can sue the partners for accounts or for payment of his share lower price. Meanwhile, A tried to contact B but couldn’t do so as B was
but only when severing his connection with the firm, and not on foreign trip. Afterwards when B came, he filed the suit to recover the
otherwise. difference of sale price and minimum price to the firm. Whether B can
(iv) on attaining majority, he may within 6 months elect to become a do so under the provisions of Indian Partnership Act , 19327
partner or not to become a partner. If he elects to become a partner, ANS: | According to Section 13(e) of Indian Partnership Act, 1932, every partner
then he is entitled to the share to which he was entitled as a minor. has the right to be indemnified by the firm in respect of payments
If he does not, then his share is not liable for any acts of the firm made and liabilities incurred by him in the ordinary and proper conduct
after the date of the public notice served to that effect. of the business of the firm as well as in the performance of an act in an
(b) | (1) Liabilities of a minor partner before attaining majority: emergency for protecting the firm from any loss, if the payments, liability

(a) The liability of the minor is confined only to the extent of his

and act are such as a prudent man would make, incur or perform in his

share in the profits and the property of the firm.

own case, under similar circumstances.

(b) Minor has no personal liability for the debts of the firm incurred

In the instant case, due to some emergency, A sold the stock at lower

during his minority.

price to save the firm from loss. A couldn’t contact B as he was on

(c) Minor cannot be declared insolvent, but if the firm is declared

foreign trip.

insolvent his share in the firm vests in the Official Receiver/ Assignee.

Hence, on the basis of above provisions and facts of the problem given,

(2) Liabilities of a minor partner after attaining majority: Within 6

selling by A at a lower price was to save the firm from loss. As the act

months of his attaining majority or on his obtaining knowledge that

of A was in favour of firm, he was not liable to bear the loss.

he had been admitted to the benefits of partnership, whichever date

is later, the minor partner has to decide whether he shall remain a

partner or leave the firm. Where he has elected not to become

partner he may give public notice that he has elected not to become

partner and such notice shall determine his position as regards the

firm . If he fails to give such notice he shall become a partner in the

firm on the expiry of the said six months.
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Difference between Dissolution of Firm and Dissolution of Partnership)

Basis Dissolution of Firm Dissolution of Partnership
Continuation of It involves discontinuation of business in partnership. It does not affect continuation of business. It involves only
business reconstitution of the firm.
Winding up It involves winding up of the firm and requires realization of assets |It involves only reconstitution and requires only revaluation of assets
and settlement of liabilities. and liabilities of the firm.
Order of court  |A firm may be dissolved by the order of the court. Dissolution of partnership is not ordered by the court.
Scope It necessarily involves dissolution of partnership. It may or may not involve dissolution of firm.

Final closure ofbooks

It involves final closure ofbooks of the firm.

It does not involve finalclosure of the books of the firm.
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Q! | X and Y were partners in a firm. The firm was dissolved on 12th June, which bans the trading of such a particular chemical. The business of
2022 but no public notice was given. Thereafter, X purchased some the firm becomes unlawful and so the firm will have to be compulsorily
goods in the firm’s name from 2. 2 was ignorant of the fact of
dissolution of firm. X became insolvent and 2 filed a suit against Y for
recovery of his amount. State with reasons whether ¥ would be liable
under the provisions of the Indian Partnership Act, 19327 .

ANS: | By virtue of provisions of Section 45 of the Indian Partnership Act, 1932, Q3 | M/s XY2 & Company is a partnership firm. The firm is an unregistered
notwithstanding the dissolution of a firm, the partners continue to be firm. The firm has purchased some iron rods from another partnership
liable as such to third parties for any act done by any of them which firm M/s LMN & Company which is also an unregistered firm. M/s XY2 &
would have been an act of the firm, if done before the dissolution, until Company could not pay the price within the time as decided. M/s LMN
public notice is given of the dissolution. In the instant case, X and Y & Company has filed the suit against M/s XY2 & Company for recovery
were partners in a firm which was dissolved but no public notice was of price. State under the provisions of the Indian Partnership Act, 1932,
given. After dissolution, X purchased some goods in the firm’s name (a) | Whether M/s LMN & Company can file the suit against M/s X¥2 & Company?
from 2 who was ignorant of the fact of dissolution of firm. X became (b) | What would be your answer, in case M/s XY¥2 & Company is a registered
insolvent and 2 filed a suit against ¥ for recovery of his amount. firm while M/s LMN & Company is an unregistered firm?

Following the provisions of Section 4S, X and Y are continuing liable (c) | What would be your answer, in case M/s X¥2 & Company is an unregistered

against third party even after dissolution of firm until public notice is firm while M/s LMN & Company is a registered firm?

given. As in the given problem, X became insolvent, therefore, ¥ will be ANS: | According to provisions of Section 69 of the Indian Partnership Act, 1932

liable to 2. an unregistered firm cannot file a suit against a third party to enforce
any right arising from contract, e.g., for the recovery of the price of goods
supplied. But this section does not prohibit a third party to file suit

®2 | 6, and S were friends and they decided to form a partnership firm and against the unregistered firm or its partners.

trade in a particular type of chemicals. After three years of partnership, (a) | On the basis of above, M/s LMN & Company cannot file the suit against

a law was passed which banned the trading of such chemicals. As per M/s XY2 & Company as M/s LMN & Company is an unregistered firm.

the provisions of the Indian Partnership Act, 1932 can 6, | and S (b) | In case M/s XYZ & Company is a registered firm while M/s LMN &

continue the partnership or will their partnership firm get dissolved? Company is an unregistered firm, the answer would remain same as in

ANS: | Compulsory dissolution of a firm (Section 41) point a) above.
A firm is compulsorily dissolved by the happening of any event which (c) | In case M/s LMN & Company is a registered firm, it can file the suit

makes it unlawful for the business of the firm to be carried on or for the

against M/s X¥2 & Company. OF

partners to carry it on in partnership. In this case, the firm is carrying

on the business of trading in a particular chemical and a law is passed

o
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Q4 | “Indian Partnership Act does not make the registration of firms (iv)| Third party can sue the firm: In case of an unregistered firm, an action
compulsory nor does it impose any penalty for non-registration.” In light can be brought against the firm by a third party. R
of the given statement, discuss the consequences of non-registration of ICAI STUDY MAT. %-— .
the partnership firms in India? [=] -

ANS: | It is true to say that Indian Partnership Act, 1932 does not make the
registration of firms compulsory nor does it impose any penalty for non- QS | What are the various grounds under the Indian Partnership Act, 1932, on
registration. Following are consequences of Non-registration of which the Court may, at the suit of the partner, dissolve a firm?
Partnership Firms in India: The Indian Partnership Act, 1932 does not ANS: | DISSOLUTION BY THE COURT (Section 44 of the Indian Partnership Act,
make the registration of firms compulsory nor does it impose any 1932): Court may, at the suit of the partner, dissolve a firm on any of
penalty for non-registration. However, under Section 69, nonregistration the following ground:
of partnership gives rise to a number of disabilities which we shall (a) | Insanitylunsound mind: Where a partner (not a sleeping partner) has
presently discuss. Although registration of firms is not compulsory, yet become of unsound mind, the court may dissolve the firm on a suit of
the consequences or disabilities of non-registration have a persuasive the other partners or by the next friend of the insane partner. Temporary
pressure for their registration. These disabilities briefly are as follows: sickness is no ground for dissolution of firm.

(i) | No suit in a civil court by firm or other co-partners against third party: (b) | Permanent incapacity: When a partner, other than the partner suing,
The firm or any other person on its behalf cannot bring an action has become in any way permanently incapable of performing his duties
against the third party for breach of contract entered into by the firm, as partner, then the court may dissolve the firm. Such permanent incapacity
unless the firm is registered and the persons suing are or have been may result from physical disability or illness etc.
shown in the register of firms as partners in the firm. In other words, a (c) | Misconduct: Where a partner, other than the partner suing, is quilty of
registered firm can only file a suit against a third party and the persons conduct which is likely to affect prejudicially the carrying on of business,
suing have been in the register of firms as partners in the firm. the court may order for dissolution of the firm, by giving regard to the

Gi2| No relief to partners for set-off of claim: If an action is brought against nature of business. It is not necessary that misconduct must relate to
the firm by a third party, then neither the firm nor the partner can the conduct of the business. The important point is the adverse effect of
claim any set-off, if the suit be valued for more than 100 or pursue misconduct on the business. In each case, nature of business will decide
other proceedings to enforce the rights arising from any contract. whether an act is misconduct or not.

(iii)| Aqggrieved partner cannot bring legal action against other partner or the (d) | Persistent breach of agreement: Where a partner other than the partner

firm: A partner of an unregistered firm (or any other person on his

suing, wilfully or persistently commits breach of agreements relating to

behalf) is precluded from bringing legal action against the firm or any

the management of the affairs of the firm or the conduct of its business,

person alleged to be or to have been a partner in the firm. But, such a

or otherwise so conduct himself in matters relating to the business that

person may sue for dissolution of the firm or for accounts and realization

it is not reasonably practicable for other partners to carry on the

of his share in the firm’s property where the firm is dissolved.

business in partnership with him, then the court may dissolve the firm
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at the instance of any of the partners. Following comes in to category of

by agreement);

breach of contract: - Embezzlement, « Keeping erroneous accounts (b) | by the adjudication of all the partners, or of all the partners but one, as

Holding more cash than allowed - Refusal to show accounts despite insolvent (i.e., compulsory dissolution),

repeated reguest etc. (c) | by the business of the Firm becoming unlawful (i.e., compulsory dissolution);
(e) | Transfer of interest: Where a partner other than the partner suing, has (d) | subject to agreement between the parties, on the happening of certain

transferred the whole of his interest in the firm to a third party or has contingencies, such as:

allowed his share to be charged or sold by the court, in the recovery of (i) effluence of time;

arrears of land revenue, the court may dissolve the firm at the instance (i) completion of the venture for which it was entered into;

of any other partner. (iii) death of a partner;
(f) | Continuous/Perpetual losses: Where the business of the firm cannot be (iv) insolvency of a partner.

carried on except at a loss in future also, the court may order for its (e) | by a partner giving notice of his intention to dissolve the firm, in case of

dissolution. partnership at will and the firm being dissolved as from the date
(9) | Just and equitable grounds: Where the court considers any other ground mentioned in the notice, or if no date is mentioned, as from the date of

to be just and equitable for the dissolution of the firm, it may dissolve a the communication of the notice; and

firm. : (f) | by intervention of court in case of:

(i) a partner becoming the unsound mind;
. (ii) permanent incapacity of a partner to perform his duties as such,

Q6 | When does dissolution of a partnership firm take place under the (iii) Misconduct of a partner affecting the business;

provisions of the Indian Partnership Act, 19322 Explain (iv) willful or persistent branches of agreement by a partner;
ANS: | Dissolution of Firm: The Dissolution of Firm means the discontinuation of (v) transfer or sale of the whole interest of a partner;

the jural relation existing between all the partners of the Firm. But when (vi) improbability of the business being carried on save at a loss;

only one of the partners retires or becomes in capacitated from acting (vii) the court being satisfied on other equitable grounds that the firm

as a partner due to death, insolvency or insanity, the partnership, i.e., should be dissolved.

the relationship between such a partner and other is dissolved, but the ' =

rest may decide to continue. In such cases, there is in practice, no =

dissolution of the firm. The particular partner goes out, but the remaining i

partners carry on the business of the Firm. In the case of dissolution of

the firm, on the other hand, the whole firm is dissolved.

The partnership terminates as between each and every partner of the

firm. Dissolution of a Firm may take place (Section 39 - 44)
(a) | as a result of any agreement between all the partners (i.e., dissolution
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LLP ACT

Difference between LLP ana

Basis
Regulating Act

LLP
The Limited Liability Partnership Act, 2008.

1nrm

Partnership firm
The Indian Partnership Act, 1932.

2. |Body corporate It is a body corporate. It is not a body corporate.

3. |Separate legal entity |It is a legal entity separatefrom its members. It is a group of persons withno separate legal entity.

4. |Creation It is created by a legal process called registration under the LLP Act, 2008, | It is created by an agreement between the partners.

S.  |Registration Registration is mandatory. LLP can sue and be sued in'its own name. | Registration is voluntary. Onlythe registered partnership firm can

sue the third parties.

6. |Perpetual succession |7)e degth, insanity, retirementor insolvency of the partner(s) The death, insanity, retirementor insolvency of the partner(s)

7. |Name Name of the LLP to containthe word limited liability partnership No guidelines. The partners can have any name as per their
(LLP) as suffix. choice.

8. |Liability Liability of each partner is limited to the extent to agreed Liability of each partner is unlimited. It can be extended upto the
contribution except in case of willful fraud. personal assets of the partners.

9. |Mutual agency Each partner can bind the LLP by his own acts but not the other Each partner can bind the firmas well as other partners byhis
partners. own acts.

10. |Designated partners |At least two designated partners and atleast one of them shall be | There is no provision for such partners under the Partnership Act, 1932.

resident in India.

Common seal

It may have its common sealas its official signatures.

There is no such concept inpartnership.
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12. |Legal compliances  |0nly designated partners are responsible for all the compliances All partners are responsible for all the compliances and penalties
and penaltiesunder this Act. under the Act.
13, |Annual filing of LLP is reguired to file: Partnership firm is not required to file any annual document with
documents () Annual statement ofaccounts the registrar of firms.
Gi) Statement of solvency
(i) Annual return with the registration of LLP every year.
14. |Foreign partnership  |Foreign nationals can becomea partner in a LLP. Foreign nationals cannot become a partner in a partnership firm.
1S. |Minor as partner Minor cannot be admitted tothe benefits of LLP. Minor can be admitted to the benefits of the partnershipwith the
prior consent of the existing partners.
Ditterence between LLP and Limited Liability Company|
Basis LLp | e Limited Liability Compan
I.  |Regulating Act The LLP Act, 2003. The Companies Act, 2013,
2. |Members/Partners  |The persons who contribute to LLP are known as partners of the LLP. |The persons who invest the money in the shares are known as
members of the company.
3. |Internal governance |The internal governancestructure of a LLP is governed by contract  |The internal governance structure of a company isrequlated by
structure agreementbetween the partners. statute (i.e.,Companies Act, 2013).
4. |Name Name of the LLP to containthe word “Limited Liability Name of the public company to contain the word “limited” and
partnership” or “LLP” as suffix. Pvt. Co. to contain the word “Private limited” as suffix.
S.  |No. Minimum = 2 partners Maximum - No such limit onthe partners |Private company: Minimum — 2 members Maximum 200
members/partners |in the Act. The partners of the LLP can be individuals/or body members Public company: Minimum — 7 members

corporate through the nominees.

Maximum — No such limit onthe members.
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LLP ACT

Members can be organizations, trusts, another business form or

individuals.

6. |Liability

Liability of a partners is limited to the extent ofagreed

Liability of a member is limited to the amount unpaid on the

members/partners

contribution except in case of willful fraud.

shares held by them.

7. |Management

The business of the company is managed by the partners including

The affairs of the company are managed by board of directors

the designated partners authorized in the agreement.

elected by the shareholders.

3. |Minimum number of

Minimum 2 designatedpartners.

Pvt. Co. — 2 directors Public co. — 3 directors

directors/designated

partners
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Q! |Enumerate the various characteristics of the LLP? 4. |The LLP form enables entrepreneurs, professionals and enterprises
ANS: providing services of any kind or engaged in scientific and technical
|. | Body Corporate disciplines, to form commercially efficient vehicles suited to their requirements.
2 |Perpetual Succession Owing to flexibility in its structure and operation, the LLP is a suitable
3 |Separate legal entity vehicle for small enterprises and for investment by venture capital.
4  |Mutual Agency :
6 | Artificial Legal person i
7 | Common Seal
g |Limited liability ®3 |Explain Small Limited Liability partnership under LLP Act,2008?
9 |Management of business ANS: |Small Limited Liability Partnership [section2 (1)(ta)] :
10 | Minimum and maximum numberof partners It means a limited liability partnership —
Il |Business for profit only a) |the contribution of which, does not exceed twenty-five lakh
12 |Investigation rupees or such higher amount, not exceeding five crore rupees, as may be
13 | Compromise or Arrangement prescribed; and
14 | Conversion into LLP ICAI STUDY MAT. b) |the turnover of which, as per the Statement of Accounts and Solvency
1S | E-Filing of documents for the immediately preceding financial year, does not exceed forty
16 | Foreign LLPs lakh rupees or such higher amount, not exceeding fifty crore rupees,
as may be prescribed; or
Q2 |“LLP is an altemative corporate business form that gives the benefits ¢) |which meets such other requirements as may be prescribed, and fulfils
of limited liability of a company and the flexibility of a partnership”. such terms and conditions as may be prescribed.
Explain.
ANS:l. |LLP is an alternative corporate business form that gives the benefits of
limited liability of a company and the flexibility of a partnership Q4. |X, Y and 2 have recently completed their Graduation from different streams
2. |Limited Liability: Every partner of a LLP is, for the purpose of the and wanted to start a business with capital of Rs. S, 00,000 each. X and
business of LLP, the agent of the LLP, but not of other partners. The Y are in favour to start with a private limited company but 2 wants to form
partners Will be limited to their agreed contribution in the LLP, while the a Partnership firm. They approached a friend to solve dispute between
liability of the LLP itself will be liable for the full extent of its assets. them and choose between company and partnership firm. He advises them
3. |Flexibility of a partnership: The LLP allows its members the flexibility of to commence the business with LLP which is the hybrid of company and

organizing their intemal structure as a partnership based on amutually

arrived agreement.

partnership firm. Sostate some merit points of LLP?
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Q. Bank — LLP ACT

Ans: |Advantages to form LLP are: registered office at the time of incorporation. Mr. B in his opinion said
o is organized and operates on the basis of an agreement that they can change their registered office by changing the address in
e provides flexibility without imposing detailed legal and procedural website and all the legal papers without filing notice to registrar. Mr. € is
requirements, confused with the opinion of both of them and concerned with the penal
provisions of the act. You are called to advise them.
e Easy to form . . . . . .
Ans: |Provision: Change in registered office therein (Section|3):
o All partners enjoy limited liability a) |A LLP may change the place of its registered office and file the notice of
* Flexible capital structure such changewith the Registrar in such form and manner and subject to
e Easy to dissolve such conditions as may be prescribed and any such change shall take
effect only upon such filing.
QS |List out the documents that need to be filed at the time of incorporation b) _|If the LLP contravenes any provisions of this section, the
of LLP? LLP and its every partner shall be liable to a penalty of F500 for each
ANS: |The incorporation document shall— day during which the default continues, subject to a maximum ofF50,000
(a) |be in a form as may be prescribed; for the LLP and its every partner.
(b) |state the name of the LLP; FACTS OF CASE: In the given situation LLP has registered office in Pune
(c) |state the proposed business of the LLP, and now wants to shift to Mumbai
(d) |state the address of the registered office of the LLP; Conclusion: As per the provision of LLP Act, 2003 it can shift its
(e) |state the name and address of each of the persons who are to be registered office from Pune to Mumbai.
partners of the LLP on incorporation;
(f) |state the name and address of the persons who are to be designated
partners of the LLP on incorporation;
(g9) |contain such other information conceming the proposed LLP as may be Q7 |State the provision regarding reservation of name of LLP?
prescribed. ANS: |RESERVATION OF NAME (SECTIONI16):
A person may apply in such form and manner and accompanied by such
fee as may be prescribed to the Registrar for the reservation of a name
set out in the application as—
Q6 |A, B, and C are the partners in a LLP having a registered office in Pune a) The name of a proposed LLP; or

and place of business in Mumbai. Now they wanted to change their

b) The name to which a LLP proposes to change its name.

registered office to Mumbai from Pune. Mr. A in his opinion said that

Upon receipt of an application under sub-section (1) and on payment of

they cannot change their Registered office as they inform Pune as their

the prescribed fee, the Registrar may, if he is satisfied, subject to the
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rules prescribed by the Central Government in the matter, that the name

to be reserved is not one which may be rejected on any ground referred to Q9 |M/s vardhman Steels LLP was incorporated on 01.09.2022. On 01.01.2023,
in sub-section(2) of sectionls, reserve the name for a period of 3months one partner of a partnership firm named M/s Vardhimaan Steels is
from the date of intimation by the Registrar. registered with Indian Partnership Act, 1932 since 01.01.2000 requested
ROC that as the name of LLP is nearly resembles with the name of
already registered partnership firm, the name of LLP should be changed.
Explain whether M/s Vardhman Steels LLP is liable to change its name
under the provisions of Limited Liability Act, 2008?
Q@3 |Mr. Mudit is the creditor of Devi Ram Food Circle LLP. He has a claim of ANS: |Provision: Section 1S of LLP Act, 2003 provides no LLP shall be registered
kd by a name which, in the opinion of the Central Government is—
10,00,000 against the LLP but the worth of the assets of LLP are only ¥ . \ O
e undesirable; or A
7,00,000. Now Mr. Mudit wants to make the partners of LLP personally T -
liable for the deficiency of ¥3,00,000. Whether by virtue of provisions of * /‘dent/cal or too nearly rese@bles to that of any other -
Limited Liability Act, 2008, Mr. Mudit can claim the deficiency from the LLP or a company or a reg /stere’d trade mark of any other person
partners of Devi Ram Food Circle LLP? under th? Trade Marks A.Ct’ 1999 — :
ANS: |A limited liability partnership is a body corporate formed and incorporated Further, section 17 provides, if the name of LLP s identical with or too

under this Act and is a legal entity separate from that of its partvers.

The LLP itself will be liable for the full extent of its assets but the

liability of the partners will be limited. Creditors of LLP shall be the

creditors of LLP alone. In other words, creditors of LLP cannot claim from

partners. The liability of the partners will be limited to their agreed

contribution in the LLP.

Hence the creditors of Devi Ram Food Circle LLP are the creditors of Devi

Ram Food Circle LLP only. Partners of LLP are not personally liable

towards creditors. Mr. Mudit cannot claim his deficiency of F 3,00,000
from

the partners of Devi Ram Food Circle LLP.

nearly resembles to- (a) that of any other LLP or a company; or (b) a

registered trade mark of a proprietor under the Trade Marks Act, 1999

Facts of case: LLP was registered with name M/s Vardhman Steels LLP.

One partner from partnership firm M/s Vardhimaan Steels claims that

LLP is incorporated with resemble name

Conclusion: Following the above provisions, LLP need not change its name

if its name resembles with the name of a partnership firm. These

provisions are applicable only in case where name is resembles with LLP,

company or a registered trade mark of a proprietor.

Hence, M/s Vardhman Steels LLP need not change its name even it resembles

with the name of partnership firm.
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Q. Bank — LLP ACT

Q10 |There is an LLP by the name Ram Infra Development LLP which has 4 Q12 |Explain the essential elements to incorporate a Limited Liability
partners namely Mr. Rahul, Mr. Raheem, Mr. Kartar and Mr. Albert. Mr. Partnership under the LLP Act, 2003.
Rahul and Mr. Albert are non — resident while other two are resident. LLP Ans. |Essential elements to incorporate Limited Liability
wants to take Mr. Rahul and Mr. Raheem as Designated Partner. Explain Partnership (LLP)- Under the LLP Act, 2003,
in the light of Limited Liability Partnership Act, 2008 whether LLP can the following elements are very essential to form a LLP in India:
do so? (i) |To complete and submit incorporation document in the form prescribed
ANS: |Provision: Every LLP shall have least two partners and shall also have at with the Registrar electronically;
least 2 individuals as designated partners, of whom at least one shall be (i) |To have at least two partners for incorporation of LLP [Individual or body
resident in India. , the term “resident in India” means a person who has corporate];
stayed in India for a period of not less than one hundred twenty days (iii) |To have registered office in India to which all communications will be
during the financial year. made and received,;
Facts of case:In the given case there are § partners Rahul, Raheem, (iv) |To appoint minimum two individuals as designated partners who will be
Kartar, Albert. Out of which Rahul and Albert are non-residents. And LLP. responsible for number of duties including doing of all acts, matters and
wants to make Rahul and Raheem as designated partner. things as are required to be done by the LLP. Atleast one of them should
Conclusion:so LLP can do so because out of two designated partners 1 be resident in India.
atleast one should be resident of India and in this case out of - (v) |A person or nominee of body corporate intending to be appointed as
Rahul and Raheem , Raheem is resident of India. > designated partner of LLP should hold a Designated Partner Identification
Number (DPIN) allotted by Ministry of Corporate Affairs.
®!l |What are the effects of registration of LLP? EEE (vi) |To execute a partnership agreement between the partners inter se or
ANS: |EFFECT OF REGISTRATION (SECTIONIG): ? 3 between the LLP and its partners. In the absence of any agreement the
e Suing and being sued i provisions as set out in First Schedule of LLP Act, 2003 will be applied.

e acguiring, owning, holding and developing or disposing of property,

whether movable or immovable, tangible or intangible;

e having a common seal, if it decides to have one; and

o doing and suffering such other acts and things as bodies corporate

may lawfully do and suffer.

ICAT STUDY MAT.

ICATI STUDY MAT/

4 AAmAA~ I~
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Mr. A (Drawer)
48, MP Nagar, Bhopal (M.P.)
April 10, 2022
¥10,000/-
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received

To,
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576, Arera Colony, Bhopal (M.P.) Signature
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Definition

Promissory Note
"A Promissory Note" is an instrument in writing (not being a

Ditference between promissory note and bill of exchange)

Bills of Exchange
“A bill of exchange” is an instrument in writing containing an

banknote or a currency-note) containing an unconditional undertaking

unconditional order, signed by the maker, directing a certain person

signed by the maker, to pay a certain sum of money only to,

to pay a certain sum of money only to, or to the orderof a certain

or to the order of, a certain person, or to the bearer of the instrument.

person or to the bearer of the instrument.

Nature ofinstrument

In a promissory note, there is apromise to pay money.

In a bill of exchange, there is anorder for making payment.

Parties In_a promissory note, there areonly 2 parties namely: In a bill of exchange, there are 3parties which are as under:
() the maker and () the drawer
(i) the payee (i) the drawee
Giii)  the payee
Acceptance A promissory note does not require any acceptance, as it.is signed by|A bills of exchange needs acceptance from the drawee.
the person who is liable to pay.
Payable tobearer A promissory note cannot bemade payable to bearer. On the other hand, a bill of exchange can be drawn payable to

bearer. However, it cannot be payable to bearer on demand.
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Q. Bank — NEGOTIABLE INSTRUMENTS ACT

Q. What are the essential characteristics of Negotiable Instruments? debt is insufficient.
ANS: | Essential Characteristics of Negotiable Instruments o The promise to pay should be definite and unconditional
e It is necessarily in writing. o A promissory note must be signed by the maker otherwise it is
o It should be signed. incomplete and ineffective.
e It js freely transferable from one person to another. e Promise to pay money only. m:
e Holder’s title is free from defects.  Promise to pay a certain sum.
e It can be transferred any number of time still its satisfaction. * The maker and payee must be certain, definite and different persons.
e Every negotiable instrument must contain an unconditional promise A promissory note .cannot be made payabile to the bearer [Section 31
or order to pay money. The promise or order to of the Bank of India Act, 1934 (RBI Act)]. Only the Reserve J,Bank or
: the Central Government can make or issue a promissory note 'payable
pay must consist of money only. ,
i : to bearer'.
e The sum payable, the time of payment, the payee, must be certain.
i ) o Stamping: A promissory note must be properly stamped in accordance
e The instrument should be delivered. : . :
with the provisions of the Indian Stamp Act and such stamp must
o Mere drawing of instrument does not create liability. be duly cancelled by maker's signatures or initials on such stamp or
othenwise.
Q2. | Who are the parties to a bill of exchange? -
ANS: | Parties to the bill of exchcfnge m: Q4. | who are parties to a cheque?
Drawer: The maker of'a bill of exchange. ‘ , , ANS: | Drawer: The person who draws a chegue i.e., makes the chegue (Debtor)
Drafoee : The person directed by .the? drawer to pay is called the drab\?ee . His liability is primary and conditional.
I:le is the person on whonj’ tl.oe bill is drawn. On accep tanfe of th.e ?"”’ he Drawee: The specific bank on whom chegue is drawn. He makes the payment
/.s ca{lea’ an acceptor an‘a"/s liable for the payment of the bill. His liability of the cheque. In case of cheque, drawee is always banker.
is primary and uncona'/t/oyfal. ‘ “drawee in case of need”—When in the bill or in any indorsement thereon,
Payee: The person named 'f” the /nst)tument, to wh?m or the name of any person is given in addition to the drawee to be resorted
to ?h ose\;r der the money is, by the instrument, directed to in case of need such person is called a “drawee in case of need”.
to be paia. Payee:The person named in the instrument (i.e., the person in whose
- — - favour chegue is issued) to whom or to whose order the money is, by the
Q3. | What are the essential characteristics of Promissory Note? : : .
- — - instrument, directed to be paid, is called the payee. The payee may be
ANS: | Essential Characteristics of a Promissory Note

the drawer himself or a third party.

e In writing-An oral promise to pay is not sufficient.

e There must be an express promise to pay. Mere acknowledgment of

=
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Q6. | Explain what is ‘presentment for acceptance’, as per the provisions of
Chegue the Negotiable Instruments Act, 133
ANS: | Presentment for acceptancelSectioné|
v v v A bill of exchange payable after sight must [if no time or place is specified
Person who is Person who is Person in whose therein for presentment] be presented to the drawee thereof for acceptance
a_maker directed to pay favour issued [if he can, after reasonable search, be found by a person entitled to demand
acceptance, within a reasonable time after it is drawn, and in business
Drawer - Drawee g Payee hours on a business day.
In default of such presentment, no party there to is liable thereon to the
person making such default. If the drawee cannot, after reasonable search,
QSs. Explain the meaning of ‘Negotiation by delivery’ with the help of an be found,the bill is dishonoured.
example. Give your answer as per the provisions of the Negotiable If the bill is directed to the drawee at a particular place, it must be presented
Instruments Act, 1331, at that place, and if at the due date for presentment he cannot, after
ANS: | Negotiation by delivery [Section47] reasonable search, be found there, the bill is dishonoured.
Subject to the provisions of section $8 [Instrument obtained by unlawful Where authorized by agreement or usage, a presentment through the post
means or for unlawful consideration], a promissory note, bill of exchange office by means of a registered letter is sufficient. 0
or cheque payable to bearer is negotiable by delivery thereof. ot
Exception: A promissory note, bill of exchange or chegue delivered on m: ek :
condition that it is not to take effect except in a certain event is not Q7. | State with reasons whether each of the following instruments is an Inland

Instrument or a Foreign Instrument as per The Negotiable Instruments

negotiable (except in the hands of a holder for value without notice of
the condition) unless such event happens. 3

Act, 133);

l.  Ram draws a bill of exchange in Delhi upon Shyam a resident of Jaipur

Example:

and accepted to be payable in Thailand after 90 days of acceptance.

A,the holder of a negotiable instrument payable to bearer, which is in

2. Ramesh draws a bill of exchange in Mumbai upon Suresh a resident

the hands of A’s banker, who is at the time the banker of B, directs the

of Australia and accepted to be payable in Chennai after 30 days of sight.

banker to transfer the instrument to B’s credit in the banker’s account

3. Ajay draws a bill of exchange in California upon Vijay a resident of

with B. The banker does so, and accordingly now possesses the instrument

Jodhpur and accepted to be payable in Kanpur after 6 months of

as B’s agent. The instrument has been negotiated, and B has become

acceptance.

4. Mukesh draws a bill of exchange in Luck now upon Dinesh a resident

of China and accepted to be payable in China after 4S days of

the holder of it. m

acceptance.
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Q. Bank — NEGOTIABLE INSTRUMENTS ACT

Ans. | “Inland instrument” and “Foreign instrument” [Sections 1 & 12 of the ANS: | Provision: Under Section 46 of the Negotiable Instruments Act, 133, the
Negotiable Instruments Act, 18381] A promissory note, bill of exchange or making of a promissory note is completed by delivery, actual or
chegue drawn or made in India and made payable in, or drawn upon any constructive. Delivery refers to the whole of the instrument and not merely
person resident in India shall be deemed to be an inland instrument. a part of it. Delivery of half instrument cannot be treated as constructive
Any such instrument not so drawn, made or made payable shall be delivery of the whole.
deemed to be foreign instrument. Facts of case:In the above case Manoj draws a promissory note in favour
Following are the answers as to the nature of the Instruments: of Umesh cuts it into half and delivers it to Umesh. He cuts the note into
l. _In first case, Bill is drawn in Delhi by Ram on a person (Shyam), a half and sends one of it to Umesh. Later he asks Umesh to retur it back
resident of Jaipur (though accepted to be payable in Thailand after and on the other hand Umesh asks for the other piece. As delivery of half
90 days) is an Inland instrument. of the instrument is not a delivery is not the delivery of the instrument
2. In second case, Ramesh draws a bill in Mumbai on Suresh resident of the transfer of a part of the instrument shall not be treated as delivery.
Australia and accepted to be payable in Chennai after 30 days of Conclusion:So, the claim of Umesh to have the other half of the promissory
sight, is an Inland instrument. note sent to him is not maintainable. Manoj is justified in demand/ng
3. In third case, Ajay draws a bill in California (which is situated the return of the first half sent by him. e O
outside India) and accepted to be payable in India (Kanpur), dravon m H'-il:-l-!il B
upon Vijay, a person resident in India (Jodhpur), therefore the E' =
Instrument is a Foreign instrument. Q9. | Explain the modes of Negotiations in instruments, as per the provisions
4. In fourth case, the said instrument is a Foreign instrument as the of the Negotiable Instruments Act, 133, ElE -
bill is drawn in India by Mukesh upon Dinesh, the person resident Ans: | MODES OF NEGOTIATION %% N
outside India (China) and also payable outside India (Ch/na) after 7 A promissory note, bill of exchange or cheque payable to [a] 1
4S days of acceptance. : bearer is negotiable by the delivery thereof. e
A promissory note, bill of exchange or chegue payable to order is negotiable
by the holder by indorsement and delivery thereof.
Negotiation by delivery[Section47]
Q3. | Manoj owes money to Umesh. Therefore, he makes a promissory note for Subject to the provisions of sectionS38 [Instrument obtained by unlawful

the amount in favour of Umesh, for safety of transmission he cuts the

means or for unlawful consideration], a promissory note, bill of exchange

note in half and posts one half to Umesh. He then changes his mind and

or chegue payable to bearer is negotiable by delivery thereof.

calls upon Umesh to return the half of the note which he had sent.

Exception: A promissory note, bill of exchange or chegue delivered on

Umesh requires Manoj to send the other half of the promissory note.

condition that it is not to take effect except in a certain event is not

Decide how rights of the parties are to be adjusted. Give your answer in

negotiable (except in the hands of a holder for value without notice of

reference to the Provisions of Negotiable Instruments Act, 133|.

the condition) unless such event happens.
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Negotiation by indorsement(Section43] Q!l. | Classify Negotiable Instruments on following basis:

Subject to the provisions of sectionS8, a promissory note, bill of exchange a) “Bearer instrument ” and “order instrument” m:
or chegue Payable to order, is negotiable by the holder by indorsement b) Inchoate and Ambiguous instruments

and delivery thereof. Ans: a) Bearer Instrument: It is an instrument where the name of the payee

is blank or where the name of payee is specified with the words“or

bearer” or where the last indorsement is blank. Such instrument can be

negotiated by mere delivery.

Order Instrument: It is an instrument which is payable to a person or

Q10. | Explain what is ‘ presentment for payment’, as per the provisions of the
Negotiable Instruments Act, 133).
Ans: | Promissory notes, bill of exchange and cheques must be presented for

Payable to a person or his order or Payable to order of a person or where

payment to the maker, acceptor or drawee thereof respectively, by or on

the last indorsement is in full, such instrument can be

behalf of the holder as herein after provided. OF s 0]

In default of such presentment, the other parties there

to are not liable there on to such holder.

Where authorized by agreement or usage, a presentment through the

negotiated by indorsement and delivery.

(b)Inchoate Instrument: It means an instrument that is incomplete in

certain respects. The drawer/ maker/ acceptor/ indorser of a negotiable

post office by means of a registered letter is sufficient.

instrument may sign and deliver the instrument to another person in his

Exception: Where a promissory note is payable on demand and is not

capacity leaving the instrument, either wholly blank or having written

payable at a specified place, no presentment is necessary in order to

on it the word incomplete. Such an instrument is called an inchoate

charge the maker thereof.

instrument and this gives a power to its holder to make it complete by

Notwithstanding anything contained in section 6, where an electronic

writing any amount either within limits specified there in or within the

image of a truncated chegue is presented for payment, the drawee bank

limits specified by the stamp’s affixed on it.

is entitled to demand any further information regarding the truncated

Ambiguous Instrument: Section 17 of the Act, reads as: “Where an

chegue from the bank holding the truncated chegue in case of any

instrument may be construed either as a promissory note or bill of exchange,

reasonable suspicion about the genuineness of the apparent tenor of

the holder may at his election treat it as either, and the instrument shall

instrument, and if the suspicion is that of any fraud, forgery, tampering

be thence forward treated accordingly.

or destruction of the instrument, it is entitled to further demand the

Thus, an instrument which is vague and cannot be clearly identified

presentment of the truncated chegue itself for verification:

either as a bill of exchange, or as a promissory note, is an ambiguous

Provided that the truncated cheque so demanded by the drawee bank

instrument. In other words, such an instrument may be construed either

shall be retainedby it, if the payment is made accordingly.

as promissory note, or as a bill of exchange. Section 17 provides that the

holder may, at his discretion, treat it as either and the instrument shall

there after be treated accordingly. Thus, after exercising his option, the

holder cannot change that it is the other kind of instrument.
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Q. Bank — NEGOTIABLE INSTRUMENTS ACT

Q12. | M drew a cheque amounting to ¥ 2lakh payable to N and subsequently first half sent by him. He can change his mind and refuse to send the
delivered to him. After receipt of cheque N indorsed the same to € but other half of the P/N. et ==
kept it in his safe locker. After sometime, N died, and P found the 5
chegue in N’s safe locker. Does this amount to Indorsement under the [=] :
Negotiable Instruments Act, 13312 Q14. | Rama executes a promissory note in the following form, 'I promise to

Ans: | Provision: Negotiation by indorsement [Section§8] : Subject to the provisions pay a sum of 10,000 after three months'. Decide whether the promissory
of section $38, a promissory note, bill of exchange or cheque payable to note is a valid promissory note.
order, is negotiable by the holder by indorsement and delivery thereof. Ans: | The promissory note is an unconditional promise in writing. In the above
FACTS OF CASE: M drew chegue payable to N and delivered to him and guestion the amount is certain but the date and name of payee is missing,
further N indorsed it to € which kept in safe locker. Later P found it in thus making it a bearer instrument. As per Reserve Bank of India Act,
safe locker after the death of N. 1934, a promissory note cannot be made payable to bearer - whether on
CONCLUSION: No, P does not become the holder of the cheque as the demand or after certain days. Hence, the instrument is illegal as per
negotiation was not completed by a’eliverg of the chegue to him. Reserve Bank of India Act, 1934 rmg cannot be legally enforced.
(Section 43, the Negotiable o

O OOk

Q13. | M owes money to N. Therefore, he makes a promissory note for the Q1S. | Anjum’ drew a cheque for F20,000 payable to ‘Babloo’ and delivered it to
amount in favor of N, for safety of transmission he cuts the note in half him. ‘Babloo’ indorsed the chegue in favour of ‘Rehansh’ but kept it in
and posts one half to N. He then changes his mind and calls upon N to his table drawer. Subsequently, ‘Babloo’ died, and cheque was found by
return the half of the note which he had sent. N requires M to send the ‘Rehansh’ in ‘Babloo’s table drawer. Rehansh’ filed the suit for the
other half of the promissory note. Decide how rights of the parties are recovery of cheque. El 0]
to be adjusted. Whether ‘Rehansh’ can recover cheque under the provisions %

Ans: | Provision: Under Section 46 of the N.I. Act, 1833, the making of a of the Negotiable Instrument Act 18317 [=L;

Promissory Note (P/N) is completed by delivery, actual or constructive. Ans.

According to section 48 of the Negotiable Instrument Act 188, a promissory

Delivery refers to the whole of the instrument and not merely a part of

note, bill of exchange or cheque payable to order, is negotiable by the

it. Delivery of half instrument cannot be treated as constructive delivery

holder by indorsement and delivery thereof.

of the whole.

The contract on a negotiable instrument until delivery remains incomplete

FACTS OF CASE: M makes promissory note to N and he cuts the note in

and revocable. The delivery is essential not only at the time of negotiation

half for safety of transmission. He then call backs half note from N.

but also at the time of making or drawing of negotiable instrument. The

CONCLUSION: So,the claim of N to have the other half of the P / N sent

rights in the instrument are not transferred to the indorsee unless after

to him is not maintainable. M is justified in demanding the return of the

the indorsement the same has been delivered. If a person makes the

725




—™~  VIDHYA KA UDAY

indorsement of instrument but before the same could be delivered to the

indorsee the indorser dies, the legal representatives of the deceased

person cannot negotiate the same by mere delivery thereof. [Section $7]

In the given case, cheque was indorsed properly but not delivered to

indorsee i.e. ‘Rehansh’, Therefore, ‘Rehansh’ is not eligible to claim the

payment of chegue.
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