—™~  VIDHYA KA UDAY

— HANDWRITTEN BOOK

Sale of Goods Act, 1930

Unit - | Formation of the Contract of Sale

Unit = Il Condition and Warranties

Unit = NI Transfer of Ownership and Delivery of Goods s0 - 79

Unit = Iv Unpaid Seller 20 — 10S
Chapter -2

The Companies Act, 2013 106 — 162




—*™ VIDHYA KA UDAY




™ 5064 Unit |
i"i
—*™~— VIDHYA KA UDAY

Pﬂommﬂ % fe o are

PHO\JiS\'Ur\% thic adt

Qe Gppliteble to Conbrut Not Qpplicuble €0 Conbuke

$telaked tcvl seloded fol

” Sle o Jimamousble
ga(ﬂ (g MOU('AblC. P’mf)“ﬁ PNU()extfls ,Q(D(Q

onl 1 Land

a Rouse

Snop et

Grenesead f’kowuom. i Sml-'on Exp’teu:onl tewrme N0t dc&n«l
Conbutt  act, 1672 ghull  apply when in Sole é Groods  fct, b‘d'dtgind
P’N\h‘sion g Suiles g Gioods  Act in Jndian Contsuct Arl',\]/

Ose S:tonn&;n: wumA Provitions the meainge % ﬂndm
s ‘k -
O e Rt Conti ot the 1y




&« VIDHYODAY
= ='VIDHYA KA UDAY

’Dég.‘mHOns (ﬂndek e Acf

Stock  and  Chaxes
Gioode  Include. oty

(e /1T

CONNNNNCNCNCNCNTN CONCNCNNNNCNNCNN . -

5N \SANR A N RSN S U oo and Jnhngie Concadexed o

Gwoljs ﬂl'ke LQ &0“&

Kudw Means a Perton who Sellese Meene o pexson whe &ooclwrll, Coﬁf]“"jm/

buys o Admex to bua Goods. Qells (@ Aa&m to Sl Guoode. ch'qnf) Trademae € £e-
e . L
' (rgods. [ Sectin 204 1
(rood: Meane euua kind f Movable Pnufwi’a Othex then

E  ehonable Clajome What axe
MOnca_ Ach“’mbk Cloime
Sethon 116 Read with Aehonable - Clam 0“4 Cluiom. - Gtk

+ (loode  Jneludec Stock  and  Shaxes s 2l8

Gl’(dwin(j CH(VS 5
Grsass and
H)mjg oftached to (0% Qnm? fort % fond

Con be enz)uuml Onla bd Aekion @9
Eé
Buample —> Dest

Aodebt i nt Movable Pna()exla Ox
Groods

Whicy  One Ajhed to be Sexoed befom Sale (0%

Undes the  (onfsuact %0
Sale.




SO0GA Unit |

—~  VIDHYA KA UDAY

OF E_l_

(@ Qgec.'ﬁc Giood
[

Clws#-'cafion OI Groode ffecffc Goods  Means  Gioode Tden{f;ml and Aé’(wl upon
- at the fime o Conbuact z Cole i<~ Mode.

ﬁ Goods ~ Can  be of three {ijes
(:’XCmnF}e - e F)mm, Pxe Ownul Cak Lhow Hoom annonZE Cans X

sl/ \I/ J/ d?/[?md’ Model Ctophic  dgueed o bu
0 Il ) f 5
Ex,‘_(h‘rg GDOAS puﬁp(t Gmic (:Jnh',zjtnf Good; SaY\hLO CllJo. Onol Qe.lle.x G MQ.QJ fo QQU Hr\-'s)
hewxe the Can ic Sden ./ied-
=13 =]
Exl'ih"a (roods [Qcch‘onfej
[=];c
61'8{'.71 Goods  O%e  Ruch  Gioode @S ane  Oxistence of (b Ascwfamcd Groods
the fime g Contuact g Cole
|—> hat e Owned b the ASCeufa;ned Goods  Cme  those Gwod& Which  xe gd(h‘b’ e
Pos.semed ﬁeqlex i e i Geondance  with  the (-\akumnmt
Afyumed fime L) (IK fox  the  Controdt g Sale
(ontract ¢ Cale. re  Mede

ﬂn’s fexmn ic ot dcbﬂne,d 'n the ot bu.f hds been Jud.’cm”a

Classg);cah‘on of Exichin Groods
/‘\\ Sn{'anfm_(‘ed.

@ SP?C%»‘C L) ASCMi’ainw( (L) U aSCea{’ainuf
Glooo(s 67100&& GOO([S-



—*™~ VIDHYA KA UDAY

[When f’wm a bt 09 Outg :
[,wtje (Quﬂnh‘b Of Un accesdained Sn Adual H&Cfl‘ce) the

G‘(OO(!S

b AchJ'q;neJ Cwods” s

'Hl& qumbeh/ {ﬁqﬁnk
G’nb«xchcl [€0n i< Sden’}?}ed
Ls Luch Sdenlb”ied Goode

ane  Colled @ gcesfuined Groode.

Eiamnple_, f Whole salex
He Agxeec o Sale G0 balee ond  thege bales wWeme Adeded

ad Gt Acde. On  Selechon  the  Goods becomes M 2centained

O &5 0]
(0 lng ccenfained  Groods :

O]

ﬁ Un ClSCeu('a.'necl &oods ame those Gloarjs which  Ore
Not gfecbﬁ"CQll&’ Sdew%'ed Ow ] ot the Fime

|: SCextained Mﬂku‘nﬁ the  (ontract.

.'ﬂ;ea e Inclicated 0% d%bd

i} SCH,'rHOn QOK) g&rm,y[ e.

Coton  has  loo  bales ¢ his Godown.

&om;lp[e . 3 b agreee to Sell to B , One Pacl«c{-
lalt  out aof’ loo ﬁlt/‘d’& ﬂ(cjjn in  hie /?J\of, t
i A Cole Uﬂﬂﬁﬁe}(farned Gioode becauce_ s Nt
known  Whith P(Mkd‘ e fo be  delesed.

AS Son Qs Q pwtf'fcﬂme patkd' re SeFe!w.fed gﬂom the Dot
it b((orme& AsCUd'alned L) Ep(’c&ffc (ioods.

6(anndg_> Nanca })as ten Honcee - Che eiormmes to Cel
One- them bt does Nt XPac.‘ Whith hese

e will Cell. 3" S Q C&nh(m} g) g&k%
dn&SCO(faineJ (oods.

?UtuH';_ G—loocls [QE&H\)\'\» ’L(S)

Goods o be Mam/adw«c’ / Produce
é puhme Cmoc’s Mwn_g [ ('_é‘.

Ac’yu'med ba Sellex, @/ fesc Makirg

Contract g Cale.

A Contrad g Sale 5’ Fudisie 3{ is fevex Prhal Cok

Goods is d{waJ_c Oy namemen becauu) a Pexsm Connot

t Cak ’Cknnsfog what {s ot 10
eXistce




34 VIDHYODAY

e
—*™~— VIDHYA KA UDAY

ample —>  JGnma A!{eed to Lol all  the UHOnJL&
wheh it be Pﬂwducecl n his  Clpden this
Year éff tsa  Contuod g Cole g futuse
@wvds, G

Conhﬂ\t’qni" G“OU(J&-

W\a af?u;s:h’ov\ 0/ which % Celles dePJszs

on  an  Uncextain Conhndenca [ Uncentain Event]  Gue Called
G ntingent G oods.

Ounhnﬂ fo
Ls An ﬂa;{eevmev& to

'Conkn(jem Goode  alto Openai’e ge P Q&Heemen’rto Sell”

and ot a " Sale

k—> Lo /au. as e 7ue&h’on gPO&sma
PMoPeuta to  He queu i< ConcCexned.

ﬁr) Othex wbm{_g, 0.‘14& He (,Uhua Gnocl.c) to the Cace g
COnHrzjen{- broods  @lco
the Pﬁ(opeuz doec ot Pase fo  bugen
ab  the "cirmeg Mﬂlu‘ng the Contmoct.

SO0GA Unit |

W

th\mj 0F D(liuexd —
w to Make Deliven

Del\'uenj Means  Uoluntany §

{fHaﬂ;ng 000 fo&s essibn

Fuon'n One P@*Sﬁﬂ to

(nothes

FO"““s DK ])cliuexa.

! ! l

ch;ua[ 'Delwu«a Cone tseucive Symbollic

Ddu'uua 'Dcliuua



—™~  VIDHYA KA UDAY

Of0
A(’,{‘ual, Odiuel«g. 3

.El
ﬁ When Hie Goods (He thucalld de[-’ueuw{ to the buJen.

. ﬂ(’,hm( de_[fueu takes Pfou tohen the

Salless ‘fhﬁn%eu
Phdsicd Posswsiong’ Goods — bUJek

— fo q Hird Pe’(fwn Quthosuized
to hold fieede 0n f)ehaff
g ‘H\C bﬂJex.

ﬁn’s ¢ most Connrmon Method % de[u‘ueffa.

Const'mdm De[fveky.
U

@f?jh)hen £

%0/96('3‘1 Without  an (’,han‘je in
L> ajsfon / chruap. vaos;ewon g ﬂn‘nj as

in  (ase (%_J/

" ﬂeliuexd % AHonnnentu [ACknOw(edJeme@

. Conetruchue Oelfumd T es Place.  then @ fessonin Possescion
the  Goods
})ﬂ L> be(m&md to the Lellex Aclmowledje: fo e

buJen, that he holds the Gioods on
b“JEH'.s beha%ﬂ-

&Om,a(e—> Whexe @ [Janehwu.rm&n) holdm& e  bioode fﬂ
adﬂtees to  hold Hhem an Beha%ﬂ g} ﬂJ
of s fequezt
[=]%.E =]
- Symbolic Delfueng.

ﬁ When  fhexe

[=];::

ts  delivesy of Hhin
&é l'r)J {'D(im % Q ﬁ’-(ans/ek g}
Qomweﬁm'nj €lge.

o Delivex f&oods in  Couuge tramsit Mﬂa be Mﬂde.
63 ham{.lng Ovexn dOCurmeni’s Of f/’“ﬁ to Goods Q\'ke_

g gﬂ Lad:n o handed ovex
chq.‘lwaJ pecu{:i to bud on.
Delrven Oxdese
/‘(ez 30 a Waehouse

Confainini ‘Hf\e &(m‘&



34 VIDHYODAY

e
—*™~— VIDHYA KA UDAY

SOGA Unit |

« When Ac’ﬂuﬂl deliue;«d ic

> {hese

o i

Mﬂa bﬁ, OQvawJ

H(Cms g &tfh? Possegs{on }

(toods.

Seckion 2(3)
(hen dxe Gioode $n Delivenabe S%‘afe—'!?',?

Gloode oxe  Said o be in Delueraste
State. when  they Gue in Auch a
Condition  that =~ the bujen woud
undese  the  Contract
L> be bOuncl to take
d@.[iueud f them.

&amde - [Whexe A

Contracts  fo  Sell fimbex
and  Make bundes Hleaeo/)
L
He Goods wil  be
in delivesobe  State
gftx A b put e
(oods in Auch aQ
Conrlu'h'on-

DOCurmevaf %
— 6”( g L&d;n
— Dock  Wansopt

H ﬂbWe bt i ol

dotumert  Wwhich  hae
léal( undex  the  Gme Cateio

Othex

(DOCurmenT o/ tite to Goods [S&h’on ZCL{)]

tite to Gook  Includes -

W aseehoute. kee,ous Ce«f%ﬂ'cate,
Whaxfiﬂjeu; Contificate
equwa Recu,oi’
Mud fimodad Txamf)onf
Wasoant @k) 0 sclese 0% the Oldiuenj % Groode.
i othexe.  Document  tiged
Coue g business as gforfzj POSgession% (roeds

Dﬂ(m Gu{’nomsmd 03 PU"PO“H"J to Quthosise

2 thex ba

. ™

Codorsement  (0R) Delive

Docoment

in the Ondmm:j

i

not  Ex hauhve. ﬂn
Chanockschies il aleo

g “H(tka}iu& anfl
Obsue

Hg.




—™~  VIDHYA KA UDAY

YOUGOT"IK Mﬁlfflanf/!c Ajen{’ [gecHon 2 Lgif

Bill % Ladwz i<

ﬁ 35 Means  @n agent who in e Cuahnrmscd Coune

b in Hn“‘.
¢ dotument bo § bunes hes  auhuity

title

A Mafel seceipt s not | | | |

To Sell (toods To Bua Consu'gn Gioods To Ruise

dOCurmmt' |f it i Ned arded btonds o He furgose money O
g Sale &ewma g
0t On "\Cl(nowl(da ment fﬂ’fa Groods

Hhe Qtwfk g Goods

Pm/aey{% [Sech’on é{(“ﬂ

¢ani Dogoment

Affoturmmt amounts  to
dowmml’ g Gitle, mla ohexe

= Sighsip
ﬁ pﬂofeu% hese ans{ 5:0_@:‘

> (renexcal &"fe"fd‘

it ghows an  Unconditonsl Unduhumas
to delivet Goode o fhe holdex

z document: - S €uery  Confrt g Sale
ﬁ ‘Documeni' hatnr T-le sl DOCquwf of Title Owneship "J] Groods Nt thexe  ghodd be on
U v
A g],)o}u_ CE’{éf ,'cd'& Te o dOCumf)en{' &h‘,wmj ‘t:"“é be fmufex«l "3 Selles to pﬂkummt% Qellex  to
bu.t not a4 dotumedt g title. \q{f chld Mipwe  that The b“d"‘- Drangier Qunensip to buyen

PCKSM Named in the  fhane Cesificate 1< enbitld o  Choe
6«1’ &«‘nm{' endw{gp_ fhe  Chare On bam % Shaxe Cenf-'jfcafe + Pxofnxa Means Genwc& B(opma ond 0ot Mexe Spec.‘al @«o(enla.




o« VIDHYODAY

SOGA Unit |

";""\f'—" VIDHYA KA UDAY

65&56253515251525153515
Genisall Bropesty vle Specl Bopenty

31‘ IS au,{’e PMS:H& and' Glencmr.a &Dfe}t(’ in a Hnﬂd

Had b& fn  One fexson and the A'Oeclaﬂ Pﬂo‘kn’a
the  fame ‘Hu‘na Maa be  in  Gnother

E’xam,ple—a Whea an Aot ic P/edjed.

ﬂ)e &enwaﬂ gwfe in Q H\\n Ma be fhﬁns/eaed
j d

QU%'eJ fo S'Feu Pﬂofeadg Conhnue to iéevmam With

@ no thex. Pemon

Exomple —> Wt’d ee  who  hag L: nt fo Qd’am the
P J J
&ood& ﬂedguf
L-; til Paamen‘r g) K{'irau!afec{ dues.

&Gnnple —>969 A toho  Owne  Grold P‘edae& Hhem to 3) Whese
ﬂ has @enml FHOFQH% in Gold ad B hae Sf)wd
Pﬂopeut To the  Oxtent % Omouwt % Qoan
aduaneed

Lasolyent [ Cechion —?ng
U? ﬂ Fexson i faid to be. gr)Solwmmf lwhen

) )
he Ceasec fo Fa his CCmmrF '00 hie deb’rs
olebte in the Osdings LOO Q¢ H’xea become due
CDw«m§ busfne_s|s,

|
N
W hethex  he hae  Commiled an Acf g 8n£oluencj 0. Not:
pstu‘ce fQELHon OQKIOJ:J
[L/?) Pm‘u:_ Meane  Hhe. Moncd Considesaion /0}( Cale g}Gnon.

ﬁ? 3f i the Ualue of Groods e.xf)nessed in Mone’rana

t&kms

ﬁ 95 s the essen’c.'aﬁ ﬁe%mmm’t to make @
Confhac{'g Cele g] Groode.

&uaff%x g) Gioode [Seth(m ZCIZj}

Bfij &ua!;la g Goode  includes  thein — State (01()

L Condition




—™~  VIDHYA KA UDAY

—> ﬁn (‘\gmemen(’ to Qell  becormes ,&a!e when

Cale and Ag?{eemenf to Sell [Qechonlj

A Contract g Sale f)p feode s @ ’)}me. Efa’).m (OK) Condikions  axe /qﬂﬂﬂ:“ez{

Contract  tohexe  the  Selless E fhanx ox (0% Subjecd  to  which the.
Ajmu to ‘tkavmaﬂex meeu’ra in  the Gioods
PHOPGHI‘, in @loods to Budex gon a FH-Ce i {:0 be fﬂﬂnsﬁmed

E_xavmp,?—) X Ag Yees

- A Contract Sale  May b Absolute gy A Contce 5 g&kg with Y o
ot Soh Moy he — fis R oy °

[o™ Ottobese do2i  Hhat he

Condi onol
QQ(:%Q&D& /\ will el hic Ca 00

¢
NSO, Cithex (o4 tAogk?:“um 0 Wovember 8on_ fo

AYaYaVaYaa
(SR W . W W L VL . b Souow. Jt e a

Meanmg g\ Sale J;(eemm’r to  Sell

g

)
Wheste  undes Controct % Soie) Hhe P’io‘)enb g
in Groods i< fhunsfeneol Sorm  Qellex to W he A : o Sell' becomes
gu <, the Confsact is Called  Cole. Safe"f‘?
‘ iy vy A VA VA VA VA VA VA fla Aj"““”"f to il becoms
COR T 0 ey
MQQnmg g ﬂ(tjmeemmt to Sefl. When  time Clﬂp&es (0% Condition
whf"t ﬁ«ans/ek pﬂol)eﬂfg in Groods the Condibon e gu%)fntd Sulﬂ‘ethnl
ic to take place o fulse Hime to  (hich the F){open’r in Goods
0% Subjeck to Auch Cond:hon fhvm}ﬂu to e fo be Trancfesned.
: be. Ful Filed.




—~  VIDHYA KA UDAY

[i’!ermen)r& g Conbwcf’ g Sale

ﬁ Folliwing  Clemente  Must  Co- Est  qgs fo  Constitute
Com‘xacg g’ Sele g Goods o

Mack  Be  afleact Ewo axbes
#\e Sellex ‘{ ﬂncl He two Mutt be
d%@{ev\t PER&ons

L) Tf-)e He
‘H\e btgex

A OHSon Cdnno* be  bolh bﬂdt’.& and % llex Oﬂd Sell his
Goede o foimse%ﬂ

o The Subject Mattes g) e  Contract  Muct Necusamg be
Goods [ COUeumJ On}a Movable p}wfeufd]-

Goodg Haa bg
gQI[Q}J

l: é‘““% Goods [Ownec!(o;a ﬁ)ssesd

puhule Goode.

A Pn;ce 7o Mone [nof in kmgl) should  be f)q.'d (09 ann.-su(

Considexakioo Con
be fnulh in Momd
and PM?’ in  Kind

SO0GA Unit |

ﬂ fHansKa g P)wfanfa n Goede fxom Cellex o BUJ%
Must  take Flace

The  Contwact % fole is Made b
On Oggoa ’éO bua (0&) Qell (;wods

(51)0;{ a /)}ticz by One Paﬁd and
ACcephnce_ by  othex.

aYaVavavaVaVaYa\
\\\\.\.\.\\.\\.

—

0 Lootract Cale g be Pbsokte. (o)
g) 5 I: Condhon

° A” Othexe  Essential  elemente Ualid ~ Contact Mu:J— be

Pkese it tn (oobnad g lale

Connfel’emy g Pa}(Hes
Lejaf? % O@ch and  Considexahon ete.

&Gwnple EF’WQ COnS(’nf g Pw(hes



&« VIDHYODAY

=N —
—*™~ VIDHYA KA UDAY

Cace

gIMILA(

[=]

L

4) Sede and  fisee Puxthme.. &=

LN NN NN NN

L W T W T W L Y+
COnfxaCf 0/ sole Qesembels with
Confact %9 hixe Pw«cha& Ueaa
C[oﬂe[g.

Uﬁj Hive f)w«chau Agﬂteéw:e

MQOn.'ng 0! Hixe P(mchﬂSe Ag

Dlg TINGUI SHED

pKoM

Omer

COMTKA cTs

]
RISEREN
" Qeaﬂ Oéyui‘ Of“
g Contract ¢ hise B

1 {)w«chaso_ is pale .

|}
Gloocf& UH’! akel '
\é mak

~.-"

v/}'f' (xe G’lbuexned b
The Hixe quhau Aet, [972,’

seerment”.

U 4 U
ﬂn {'\axeemev& Undese  which

ind
undes which Hie hixes hae an
! Oph'oo" to Pw{cha&e thems
in  Gecondance it fesmc

g f é ueevment”

[Goo(!s oxe  fent g hexe

ﬂ? Hie pw«chace Aﬁ%eermenf tneludee  @n ﬂjkeemen{' unde.  which

%ssesmn Gioods i P)(oreula in Gioode Such  Pexcoy
delievexed by Ounex it to pose to hoc (fdh{' to
{“heueod) to” a Fexmn Such  Pescon on toxaminate  the
on Conditon that guch oy mment z fa a Qﬂxeen«neut of
Peseson page fhe Agxeed Jatrallment- nz Einme beg)w.
Q. mount in Pem'oclmoﬂ e Pxofexz 4o
8 n ttallmente. Pa&ses

ﬁ Bu’.cfinoaumh between Sole and  Hise pw«chase_

Basic og Sale

D iH,bunce

Hise- Rimcnoce

PHOPQH in

Timne g

Passm

[)Ho’) uez

mm edakel
Contsact

tﬂonugwd to the bugex

(roode i3

ﬁt the fimeg

PHOPE’-("‘G n G10d$ ()a&les
to the  hisnex Upon  foymoet
% lm{' instal ment

pos.'h'or) g
the.
sy

Pogihon g budex is that
Ouorese g Groode

PD&.'Hon % the h:’)\e’e is
that ({ boilee  Till  he for
ing tallm eat




34 VIDHYODAY

e
—*™~— VIDHYA KA UDAY

SO0GA Unit |

T?Jtmmamn
the
Conte

The buaex Conot  Eesminele

H\& Contser  and is  bound

to Paz PH-‘(e g Groods

The  hixex oy, if be so b,
Tesominede  fhe  Contseutt by
9(0‘.0)«1/7 the Boods fo its
Dunen Lo thodd on Lobitly to
pua bost  installmnents

Busedeo g
R
Sn&olumcg Z
Buae-’c.

The Sllex fohes the stisk
% anu fose Ruuﬂina /ﬂom
the  Ingolveny z the,

g

The ownex  tokes no awh

Hisk W hisex J)a.'lc to

Pad installment , e Ownex
has  sugnt to toke fuw
the Gools

y Pcnun to  Whom
GwdS Qre ddwtno‘

TXonsB@n g

title

ﬂ\e [Judea Cm %ss a Gowd
tie to o bonnﬁ-’clc Pumhow

onm him

Tre  hisex (oot pos ny
title even o bmﬁ:de

Until  he Poys

fnstallment:

Pumhasex.

the (ot

£ tole

The bude’c in  Aale Con

Heee| the  Groode

T}—)(’, h\')(e. Fux(hl‘nm Commet
steeel  Unles  he has f)a.'J

ail the Installments

l Pvmm dc(;uemv
the Grosds

Called  bailos-

is Called bailee.

A gﬂﬂmeﬂ' e ﬂle cde(feuevcj gﬁoo&s

/0){ L0me x(ecgm pu:«fose tndex.
@ Confratt on the Condibion ol

Same Goods axe Ake fo be
to be Stefusned @K) dl'sfotenl 00&
When e Pux‘ooso. fcconding to
i< acwrmrh'shed to the distechions
He bailox. d, the batlox.




34 VIDHYODAY

e
—*™~ VIDHYA KA UDAY

[=lzzAl=]
_MHJMM_M_MM S&!g' Qnd Contract Pox Wok and [aboux. i -

[=]
A Contract g Qoﬂeg Whese no 309&& oxe  Lold
Bag:s og Sale. Bailvment foods < one  in which and  thexe te onl domg (0%
Diu)bunu I ) andm’nz i Lome. w(mhg
ﬂ)e P}mf)o{ in Goode is | Thewe i onz f’,’roosﬂe» Lome (loods @ Mxe €0 be Dabouse
T)tonsﬂeu g tﬂomgemd Hom  Qeflex fo % P()&Sess.‘on erm boi[o Oxe Cold Sotd. then the Contmod e
Ps«sru% buaqu. X ic t){rmsfw g to  bailee . 3¢t i tn.,.,f.n% 0nla gox. Wostk and
Brenerl \O}wf)ma Sf)euol Pﬂupema_ Labowx and ot z
Cole ) Groode.
The Rdﬁvun g Gloode in The bodee st Retow e Goods @mﬁl&ﬁ f}Jhen Dsuss. MUJZ’)Gaﬂ il fuen fo  tatlwe
Qctwm (Z Conttuct g fole is nqt to bailox  on  Gteomnp lhment Opox lh‘clfu'n4 , s the Qxam}o!e g (ontract
Gtoals Possitie g e punpote fo  tohich /wt Wok and  Laboun.
boilment  twes  mmode
Consiclesation COnSicle)mh'on T pﬂ-'ca Considesation iy be Guotuitow
in terms % Mon{d. (09  Non- Gnetutitous




SOGA Unit |

vé« VIDHYODAY

SN
=" VIDHYA KA UDAY

o Conbu Sale Moy be Made v v
: ; J
Con tract g Cede — How Made [ Sechion 5,7 % ﬂf? po“uwmg M %es 8 d i

of) COanac} g e s Mede by o offex to b:g 6D

i A Pex Qechion 5C) Sel( Jonds
A Contuadfg Cole s Mode L—) /0)1 o puice and ACCeFtOnCe_ g Auch %/en.

an oy To qu ox Lell ©r)
@om[_c /0}& buice *  Thexe Ma8 be.  Senmedite. Ad»‘evenj g’ Groode-

_,—

N ccept 0 olfe o These pma be jrmm)ec! wbe, ,’)a ent P}t ‘e
L ef nee £ (jrm 2
é M L" bué’ vk Mag be Aﬂxeed H\ﬂi‘g de(,eveud;
he fes Sechon 5 () i< &o Made ~ af  Future dote.
Sukgjeoked to an Provicions any  Low /M fimoe bein
a g 4 d ® Wmne Ma gmnrmedai'z d?.(\v‘en (% the Groods

in /Dﬂu.l
—— Made o wmh? and gtmrmerl.ah Padrmen{' z} Iomce

A Contradt eule May b
_____________________ A 00
£ xample - bZ b oxd g Mouth o Jt nna be ﬂgy{ml ot Hie Delnue,. e to
; : E fl(jrmeni—v{ be, Made
§ ‘EJNV"’\'E ﬂ e to delivex (0”) Both
;h& Achivi to Johy in g o pa)dla in &Jmhg and Sﬂs’ralfmcni‘
;&chanje op()n b 25000 Gnd : P(Mlg ba Wosd gMou’m
: & (%q’“"“ Qnd buy @ § (0”) ° 8{3 Maa be ngeed Hhat De||’vend Oxe to be
PNew  Aehoa, the 3¢ Cootrati = M43 be grm‘a/feal 30m E Pﬁamen+§Made o Lome
E___g)____g_“‘_[f_-________________________i Conduct g the partiec. Both futise dade.



o VIDHYODAY

Ny
—*™~ VIDHYA KA UDAY

SUMECT Malen 3’ &)nfml! g Sale Cf&h’m 5.7.g

(ow fulw(c Groode E Cechon ﬂ

[ﬁ TBQ @ovds which fl)%m Hhe Sula'ed' MaH’en. g a)nthad’
% Sole Mﬂ” be
C I

1

Eithere  Gichin (0w fiitwe B

C‘lood;) that Oue
ﬂqumec‘, Ouwaned, frsceced

bd Cellon,

Uf? ﬁ\em Maﬁ be. a Contuad /ou gmg Gr00d
the Ocqui s hon g (wh th b,j Celles

defzﬂb( U’obn Conhfgenc‘d

Whith Maﬁ (0% Mad Not haﬁom.

600\0{9]6’ il A Contsad Cale. lestain  Clot o
be Manugacfw(ed Contarn Ml i< Vnkid Coniﬂad‘) Auch
Confrate  Gue Colled  Co nhr(»? ot Confrade

[L/_?) Whese a  Contxack Qode  the  Lellese fwfanis
to %«c £a Preset  Lole g futwie Goods, the Coobudt
OFQ}(ﬁh’& as  QGn Aj?{e&men’f’ IIID Qole

/ Cﬂnf}wd’- [gech'un-ﬂ

&ooa'g @.ms})m b%ﬂoke MO/UO
/] i

U? Uheue #\em J< COnfkad'
the Contsod 1< Used % the ﬂoods
Sellex af fhe

/0)( Cale g gpec%}'c (oode
[l =]
! % 0 ithout the /(nm)led‘,g %

[= E time when Contrad wae  Macle

Wae Rﬁ(i&hed (09 become Ao darman{

s no 00,5& to
(newese to thew de((’ugf}ion.

ﬁﬂnnplt - ﬂ Hdﬂ{eu to Zell 6o gaj_c % wheat Stosted

in f's  Godown . Oue to (Wates ll‘)jdary
all The Goode ~ Abpmed  1n Gunlown LWese da:fmjtzd~ At
the  time g’ ﬂ&memﬂ“’ Neithex  Poxties  lwexe Gwa}(e}
fhe Dﬂad’
L—’ The Aﬁﬂteemed’ re losd.




vé« VIDHYODAY

=N —
—*™~— VIDHYA KA UDAY

&oods 700}(“&%{

wte Cole of tex /Jj)teermf;nf to Lell. Egech‘mg]

uff when these e an njaement’ 4o Lell Qfe:%fc Gloods.

anrl fub&e,uen‘“ He (Goods  loithout dnd /auﬂ’ on the
e

Sellese (0% b:bea
O 1[=] K) |: enis  (on)

& bCCO me o d&m’\(tje,ol Gs fO no
P
fonguc fO Ancwe s fo ‘HM[H d@ffh.'ph‘oﬂ in

the aﬂ)-(eemev\t beganj/ the ﬁ'u PGCI& to bMJek

the /‘]J}{eemevd' i< Hleuefz Auotded 7
L

be cormes  Void-

P@’-h'&hin_g of futwe Goods
—

: SK e Fuwe Goods fxe Apecific , the

Supen \)cnmd 3vm’)ombli8

. The Contmact  Anell  be  void.

SOGA Unit |

ASCmtainmmt og Pﬂ?ce and Aﬁuecmeﬂ' +0

Lell at l/aluaﬁo'] [S‘uh‘on-ﬂanl Io]

OF & O]
Agc“tamm g PHI'CQ [gFCh'on S:J %
[=]

Ufr’ TAC 8(1'62 fn @ Contrack f S&le Mﬁd be. ﬁMJ bd
— e  (Conbract

_ Mﬂz [)e, ﬁegf’ fO Be, FiuJ ‘n M(.'mnm Adueec!.

— MQB be  debesmined ba Couwce z deal:nj betwee,
Hhe Paxh’es.

Ufgj whem flhe. p’ku‘tg fe  Nok dehummed 'n  Qccondance
With above. (/ouego;ngj P}(ouix.‘ons

the bUJEK Ahall Pﬂa &Ellek
lgeasonl)lole, f)ﬂ(ice.

e Gt s a  Queston g (od

what s dependent g

Reasonable Pruice 1

CFH(UMSMnLes g eadh P(l}th'tulf'-’(
Cowe




—™~  VIDHYA KA UDAY

ﬂﬁﬂzemen’f to  Sell at Unluatos Egech‘on IDJ

Uhen thexe N ﬂaueemmi’ to Sell Gioode on  the
tome  Hhot Pu:caL;'s to  Fired
ba Ualuji Hon g thisedl Pauia

find H’]l’i{d Pw{g Cﬂﬂnof/ C!Oe.& mt  Make Auch Valua bow
the aﬂxuwned i< ‘H\e.ue? Ouoided.

fH: pﬂiowtle& ‘H'\U-f) W Guoo‘s 0% ana PM) ‘Fﬂencg bau

been  deluexed fo  and apptwf.'ﬂ'ocl b b‘wex, he Ahal
/

Pay a QCGSonable Pmca h‘\eufom.

ﬁ [L)hme Luch Haired P&Hﬁ s Pﬁteuewl’eo( (plform
M(ﬁk.‘ng Voduation | ba f&rug gelfex/ &UM

fhe Faxh Not in faulf Na‘a Maiotan @ Au;t/ok
dﬂﬂﬂﬁji’s agamsk the Paug in dtfault



O IDHYODAY

=" VIDHYA KA UDAY

SOGA Unit |

Transfer of property

Sale
The property in the goods passes to the buyer immediately.

Difference between Sale and An Agreement to Se

Agreement to Sell
Property in the goods passes to the buyer on future date or on

fulfilment of some condition.

Nature of contract

It Is an executed contract i.e. contract for whichconsideration has

It is an executory contract i.e. contract for whichconsideration is

been paid.

to be paidat a future date.

Remedies for breach

The seller can sue the buyer for the price of the goods because of

The aggrieved party can sue for damages only and not for the

the passing of the property therein to thebuyer.

price, unless the price was payable at a stated date.

Liability of parties

A subsequent loss or destruction of the goods is the liability of the buyer.

Such loss or destruction isthe liability of the seller.

Burden of risk

Risk of loss is that of buyersince risk follows ownership.

Risk of loss is that of seller.

Nature of rights

Creates Jus in rem means right against the whole world.

Creates Jus in personam means rights against a particular party to

thecontract

Right of resale

The seller cannot resell thegoods.

The seller may sell the goodssince ownership is with theseller.

In case of

The official assignee will not be able to take over the goods but will

The official assignee will acquire control over the goods but the price

insolvency ofseller

recover the price from the buyer.

will not be recoverable.

In case of

The official assignee willhave control over the goods.

The official assignee will not have any control over the goods.

insolvency ofbuyer
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Time of passing

Property in the goods istransferred to the buyer immediately at the

OF 40

Hire — Purchase [ |
The property in goods passes to the hirer upon payment of the last

property

time of contract.

instalment.

Position of theparty

The position of the buyer is that of the owner of thegoods.

The position of the hirer is that of a bailee till he pays the last instalment.

Termination of

The buyer cannot terminate the contract and is bound to pay the

The hirer may, if he so likes, terminate the contract byreturning the

contract

price of the goods.

9oods to its owner without any liability to pay the remaining instalments.

Burden of Risk of

The seller takes the risk ofany loss resulting from the insolvency of

The owner takes no such risk, for if the hirer fails to pay an

insolvency of the

the buyer.

instalment, the owner has right to take back the goods.

buyer

Transfer of title

The buyer can pass a good title to a bona fide purchaser from him.

The hirer cannot pass any title even to a bona fide purchaser untill

he pays the last instalment.

Resale

The buyer in sale can resell the goods.

The hire purchaser cannot resell unless he has paid all the instalments.

Ditterence between Sale and Bailmen

Transfer ofproperty

The property in goods is transferred from the seller to the buyer. So,

Bailment :
There is only transfer of possession of goods from the bailor to the

it is transfer of general property.

bailee for any of the reasons like safe custody, carriage etc. So, it

is transferof special property.

Return of goods

The return of goods in contract of sale is not possible.

The bailee must return the goods to the bailor on the accomplishment

of the purpose for which the bailment was made.

Consideration

The consideration is the price in terms of money.

The consideration may be gratuitous or non-gratuitous.
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Q! | State with reasons whether the following statements are Correct (d) | Goods’ means every kind of movable property other than actionable
or Incorrect: claim and money
(a) | Actionable claim is a subject-matter of contract of sale. Ans: | The Statement is Correct: “Goods” means every kind of movable property
Ans: | The Statement is Incorrect: According to Sec2(7) of the Sale of Goods other than actionable claims and money; and includes stock and shares,
Act, 1930, Defination of Goods Clearly Excludes Actionable Claim. Hence growing crops, grass, and things attached to or forming part of the land,
Actionable claim is not a subject matter of the contract of sale as which are agreed to be severed before sale or under the contract of sale
Contract of sale Just Covers Contract of sale of Goods( Movable Properties
(e) | “Contract of Sale can also take place by the conduct of the parties to
(b) | “Exchange of goods for goods between the two parties amounts to sale the contract”
under the Saleof Goods Act, 1930” Ans: | The Statement is Correct: According to the provisions of the act, Subjected
Ans: | The Statement is Incorrect: When goods are exchanged for goods, it is to any law for time being in force, a contract of sale may be expressed
not a contract for sale of goods but it is just barter (ie exchange of or may be implied from the conduct of the parties. :
goods for goods) . In sale there must be consideration in the form of
money which is not possible in Barter transaction, hence it does not
amount to sale under the Sale of Goods Act, 1930,
(F) | “n an agreement to sell, the property in the goods passes to the buyer
immediately”
Ans: | The Statement is Incorrect, In an agreement to sell, property in the
(c) | A bailment is the devilery of goods by one person to another for some goods is to be transferred to the buyers at some future date, or subjected
purpose. to the fulfilment of some conditions. ElfieaE]
Ans: | A ‘bailment’ is the delivery of goods for some specific purpose under a m: |. ':_
contract on the condition that the same goods are to be returned when [=
the purpose is accomplished to the bailor or are to be disposed of
according to the directions of the bailor. ' ®2 | A agrees to buy a new TV from a shop keeper for Rs. 30,000 payable

NOV- 1999

partly in cash of Rs. 20,000 andpartly in exchange of old TV []gh:=[m]

set. Is it avalid Contract of Sale of Goods? Give reasons for

=i,

your ansiwer.
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Ans: | It is necessary under the Sales of Goods Act, 1930 that the goods should  Ans: | In this case, B, the buyer has no right against A the seller. Section 8 of
be exchanged for money. Ifthe goods are exchanged for goods, it will not the Sales of Goods Act, 1930 provides that where there is an agreement
be called a sale. It will be considered as barter. However, a contract for to sell specific goods and the goods without any fault of either party
transfer of movable property for a definite price payable partly in goods perish, damaged or lost, the agreement is thereby avoided. This provision
and partly in cashis held to be a contract of Sale of Goods.In the given is based on the ground of supervening impossibility of performance
case, the new TV set is agreed to be sold for Rs. 30,000 and the price is which makes a contract void. So, all the following conditions required to
payable partly inexchange of old TV set and partly in cash of Rs. 20,000 treat it as a void contract are fulfilled in the above case:

So, in this case, it is a valid contract of sale underthe Sales ofGoods Act, 1930, (i) | There is an agreement to sell between A and B
Gii) | 1t is related to specific goods .
May -2002 / ICAT STUDY MAT. Giii) | The goods are lost because of the sinking of ship before the property or
risk passes to the buyer.
Q@3 | State briefly the essential element of a contract of sale under the Sale (iv) | The loss of goods is not due to the fault of either party.
of Goods Act,1930. ICAI STUDY MAT.
Ans: | Essential Elements of Contract of Sale :The following elements must co-
exist as to constitute a contract of sale of goods under the Sale of Goods. QS | Mr. Amit was shopping in a self-service Super market. He picked up a
.| There must be at least two parties the seller and the buyer, the two bottle of cold drink from a shelf. While he was examining the bottle, it
must be different persons. exploded in his hand and injured him. He files a suit for damages
2. The subject matter of the contract must necessarily be goods (covering against the owner of the market on the ground of breach
only movable property) of condition. Decide under the Sale of Goods Act, 1930,
3. A price in money (not in kind) should be paid or promised. whether Mr. Amit would succeed in his claim?
4. | A transfer of property in goods from seller to the buyer must take place. Ans: | Essentials of Sale:The problem as given in the guestion is based on
S. | A contract of sale must be absolute or conditional . Ofzs0 Section 16(2) of the Sale of Goods Act, 1930, which states that where
6. All other essential elements of a valid contract must be "'}-I' 2 goods are bought by description from a seller who deals in goods of
present in thecontract of sale. Ok '“'] - that description (whether he is the manufacturer or producer or not),
m there is an implied condition that the goods shall beof merchantable
guality. Though the term ‘merchantable quality’ is not defined in the Act,
Q@4 | A agrees to sell to B 100 bags of sugar arriving on a ship from Australia it mean that in the present case, the bottle must be properly sealed. In

to India within next two months. Unknown to the parties, the ship has

other words, if the goods are purchased for self-use, they should be

already sunk. Does B have any right against A under the Sale of Goods

reasonably fit for the purpose for which it is being used. In the instant

Act, 19307

case, on an examination ofthe bottle of cold drink, it exploded and injured
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the buyer. Applying the provision of Section 16(2), Mr. Amit would

succeed in claim for damages from the owner of the shop.

[

Q6

X contracted to sell his car to Y. They did not discuss the price of the

car at all. Xlater refused to sellhis car to Y on the ground that th

agreement was void being uncertain about price. Can Y

demand thecar under the Sale of Goods Act, 19307

Ans:

Payment of the price by the buyer is an important ingred/ent of a

contract of sale.lf the parties totally ignore the guestion of price while

making the contract, it would not become an uncertain and invalid

agreement. It will rather be a valid contract and the buyer shall pay a

reasonable price.

In the give case, X and Y have entered into a contract for sale of car but

they did not fix the price of thecar. X refused to sell the car to Y on this

ground. Y can legally demand the car from X and X can recover a

reasonable price of the car from Y.

ICAI STUDY MAT.

Q7

Classify the following transactions according to the types of goods they

are:(i) Awholesaler of cotton has 100 bales in his go down. He agrees to

sell $0 bales and these bales were selected and set aside.

)

A agrees to sell to B one packet of sugar out of the '

lot of one hundred packets lying in his shop.

Gi)

T agrees to sell to S all the apples which will be

produced in his garden this year.

Ans:

A wholesaler of cotton has 100 bales in his godown. So, the goods are

existing goods. He agrees to sell S0 bales and these bales were selected

and set aside. On selection, the goods becomes ascertained. In this case,

the contract is for the sale of ascertained goods, as the cotton bales to

be sold are identified and agreed after the formation of the contract.

()

If A agrees to sell to B one packet of sugar out of the lot of one hundred

packets lying in his shop, it is a sale of existing but unascertained goods

because it is not known which packet is to be delivered.

Gi)

T agrees to sell to S all the apples which will be produced in his garden

this year. It is contract of sale of future goods, amounting to 'an

agreement to sell. ICAT STUDY MAT.

Q3

Archika went to a jewellery shop and asked the shopkeeper to show the

gold bangles with white polish. The shopkeeper informed that he has

gold bangles with lots of designs but not in white polish rather if

Archika select goldbangles in his shop, he will arrange white polish on

those gold bangles without any extra cost. Archika select a set of designer

bangles and pay for that. The shopkeeper requested Archika to come

after two days for delivery of those bangles so that white polish can be

done on those bangles. When Archika comes after two days to take

delivery of bangles, she noticed that due to white polishing, the design

of bangles has been disturbed. Now, she wants to avoid the contract and

asked the shopkeeper to give her money back but shopkeeper has denied

for the same.

(a)

State with reasons whether Archika can recover the

amount under the Sale of Goods Act,1930.

)

What would be your answer if shopkeeper says that he can

repair those bangles but he will charge extra cost for same?
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Ans: | As per Section 4(3) of the Sale of Goods Act, 1930, where under a In the give case, X and Y have entered into a contract for sale of car but
contract of sale the property in the goods is transferred from the seller they did not fix the price of the car. X refused to sell the car to ¥ on this
to the buyer, the contract is called a sale, but where the transfer of the ground. ¥ can legally demand the car from X and X can recover a
property in the goods is to take placeat a future time or subject to some reasonable price of the car from Y.
condition thereafter to be fulfilled, the contract is called an agreement Q10 | Write short note on: “Good” in a Contract of Sale.
to sell ana’las per Section 4(4), a.n.agreementlto sell b.ecomes a‘ sale Ans: | Goods:
when the time elapses or the conditions are fulfilled subject to which the Goods means every kind of movable property other then
property in the goods is to be transferred. : :
w 12 bacis of ab — T, . " — actionable claims and money.
2 on t e. asIs or.a ove. provisions and racts given In the quest/?n, It can Goods includes stock and shares, growing crops, grass and things attached
be said that there is an agreement to sell between Archika and - -
: to or forming part of land, which are agreed to be served before sale or
shopkeeper and not a sale. Even the payment was made by Archika, the
: : under the contract of sale.
property in goods can be transferred only after the fulfilment of : . . . ' ‘ .
conditions fixed between buyer and seller. As the white polish was done Goods include both tangible and intangible goods like goodwill, copyright,
but original design is disturbed due to polishing, bangles are not in patent, trademark etc.
original position.Hence, Archika has right to avoid the agreement to sell
and can recover the price paid. Q!l | What is meant by delivery of goods under the Sale of Goods Act, 19307
(b) | on the other hand, if shopkeeper offers to bring the bangles in original State various modes of delivery.
position by repairing, he cannot charge extra cost from Archika. Even he Ans: | Delivery of goods means voluntary transfer of possession of goods from
has to bear some expenses for repair; he cannot charge it from Archika. one person to another.
Various Modes Of Delivery :
l. Actual Delivery: When goods are physically delivered to the buyer . Actual
Q@9 | X contracted to sell his car to Y. They did not discuss the price of the delivery takes place when the sellers transfers physical
car at all. X later refused to sell his car to ¥ on the groundE|E| B possession of goods to buyer , to a third person authorised
that the agreement was void being uncertain about price. ‘ 'I" - to hold goods on behalf of the buyer.
Can Y demand the car under the Sale of Goods Act, 19307 B
Ans: | Payment of the price by the buyer is an important ingredient of a contract 2. | Constructive Delivery: When it is effected without any change

of sale. If the parties totally ignore the guestion of price while making

the contract, it would not become an uncertain and invalid agreement. It

will rather be a valid contract and the buyer shall pay a reasonable price.

(Section 9 of the Sale of Goods Act, 1930)

in custody/ actual possession of things as in case of

“Delivery of Attornment “(Acknowledgment).

Constructive delivery take place when a person is possession of the goods

belonging to the seller acknowledges to the buyer, that he holds the goods
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on buyer’s behalf.

Symbolic Delivery:When there is delivery of things in token of a transfer

of something else. Delivery of goods in course of transit may be made

by handing over documents of title to goods like, bill of lading, railway

receipt, delivery, order, key of a warehouse containing the goods is

handed over to buyers.

OREF0)

When actual delivery is not possible there may be delivery

of means ofgetting possession of goods.

Q2

Ans:

Differentiate between Ascertained and Unascertained Goods with example.

Ascertained Goods:

(1) Ascertained goods are those goods which are identified in

accordancewith the agreement after the contract of sale is made.

(i) This term is not defined in the act but has been judicially interpreted.

Example: A wholesaler of cotton has 100 bales in his godown. He agrees

to sale S0 bales and these bales were selected and set aside. On selection

the goods becomeascertained.

Unascertained Goods:

Q!3 | Briefly explain the distinguish between future goods and Contingent goods.
Ans: | Future Goods: B
(i) | Future goods means goods to be manufactured/ produced or EI o -
acguired by seller after making contract of sale. : -
(ii) | A contract of sale of future goods is always an agreement. =
Giii) | It is never actual sale because, a person cannot transfer what is not in
existence.
(iv) | Example: Tanmay agreed to sell all the oranges which will be produced in
his garden this year. It is a contract of sale of future goods, amounting
to an agreement to sell.
Contingent Goods :
(i) | The acquisition of which by seller depends on an uncertain contingency
are called contingent goods.
(i) | Contingent goods also operate as “An agreement to sell” and not a
sale” so far as the guestion of passing property to the buyer is concerned.
(i) | In other words, like the future goods , in case of contingent goods also
the property does not pass to buyer at the time of making the contract.
Q14 | Distinguish between Existing goods and Contingents goods. ]
Ans: | Existing Goods : :

(i) Unascertained Goods are those goods which are not specifically

Existing goods are such goods as are existence at the time of [

identified orascertained at the time of making the contract.

contract of sale, that is owned , possessed, acquired by the seller at

(il)They are indicated or defined only by description or sample.

the time of contract of sale.

Example: If A agree to sell to B | one packet of salt out of lot of 100 packets

Contingent Goods :

lying in his shop, it is a sale of unascertained goods because it is not

The acgquisition of which by seller depends on an uncertain contingency

known which packet is to be delivered.

are called contingent goods. Contingent goods also operate as “An

agreement to sell” and not a “ sale” so far as the question of passing

property to the buyer is concerned
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Q1S | Priyansh orders an iron window to an Iron Merchant for his new house. Q16 | Mr. A contracted to sell his swift car to Mr. B. Both missed to discuss
Iron merchant sends his technician to take the size of windows. The the price of the said swift car. Later, Mr. A refused to sell his swift car
technician comes at the site and takes size of area where window to be to Mr. B on the ground that the agreement was void being uncertain
fitted. Afterwards, Iron merchant on discussion with his technician about the price. Does Mr. B have any right against Mr. A OF5FF 0]
intimates Priyansh that cost of the window will be" 5,000 and he will under the Sale of Goods Act, 1930? -:_
take F 1,000 as advance. Priyansh gives' 1,000 as advance and rest after
fitting of window. After three days when technician try to fit the Ans: | As per the provisions of Section 2(10) of the Sale of Goods Act, 1930,
window made by him at the site of Priyansh, it was noticed that the price is the consideration for sale of goods and therefore is a requirement
size of window was not proper. Priyansh requests the Iron merchant to make a contract of sale. Section 2(10) is to be read with Section 9 of
either to remove the defect or return his advance. Iron merchant replies the Sale of Goods Act, 1930.
that the window was specifically made for his site and the defect According to Section 9 of the Sale of Goods Act, 1930, the price in a
cannot be removed nor can it be of other use. So, he will not refund the contract of sale may be fixed by the contract or may be left to be fixed
advance money rather Priyansh should give him the balance of4,000. in manner thereby agreed or may be determined by the course of dealing
State with reason under the provisions of the Sale of O 0] between the parties.

Goods Act, 1930, whether Priyansh can take his advance e : = | Even though both the parties missed to discuss the price of the car while
back? =l making the contract, it will be a valid contract, rather than being uncertain

Ans: | By virtue of provisions of Section 16 of the Sale of Goods Act, 1930, there

is an implied condition that the goods should be in merchantable

position at the time of transfer of property. Sometimes, the purpose for

which the goods are required may be ascertained from the facts and

conduct of the parties to the sale, or from the nature of description of

the article purchased. In such a case, the buyer need not tell the seller

the purpose for which he buys the goods. On the basis of above provisions

and facts given in the guestion, it is clear that as window size was not

proper, window was not in merchantable condition. Hence, the implied

condition as to merchantability was not fulfilled and Priyansh has the

right to avoid the contract and recover his advance money back.

and void; the buyer shall pay a reasonable price in this situation.

In the given case, Mr. A and Mr. B have entered into a contract for sale

of a motor car, but they did not fix the price of the same. Mr. A refused

to sell the car to Mr. B on this ground. Mr. B can legally demand the car

from Mr. A and Mr. A can recover a reasonable price of the car from Mr. B.
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Basis
Meaning

Condition
A condition is a stipulation essential to the main purpose of the contract.

Difference between Condition and Warrantyl

Warranty
A warranty is a stipulation collateral to the main purpose of the contract.

Right in case

The aggrieved party can repudiate the contract or claim damages or

The aggrieved party can claim only damages in case of breachof

of breach

both in the case of breach of condition.

warranty.

Conversion of

A breach of condition may be treated as a breach of warranty.

A breach of warranty cannot be treated as a breach of condition.

stipulations
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Q! | State with reason whether the following statement is Correct or Incorrect: Q@3 | M/s Woodworth & Associates, a firm dealing with the wholesale and
(a) | If a seller does not disclose the dangerous nature of the goods to be sold retail buying and selling of various kinds of wooden logs, customized as
to the buyer he breaches the contract per the requirement of the customers. They dealt with Rose wood, Mango
Ans: | Incorrect: If a seller does not discloses the dangerous nature of the good wood, Teak wood, Burma wood etc.
to be sold to the buyer and the buyer is ignorant of the danger, it is a Mr. Das, a customer came to the shop and asked for wooden logs
breach of implied warranty. In case of implied warranty it is the duty of measuring 4 inches broad and 2 feet long as required by the carpenter.
the seller to warn to the buyer of the probable danger of the dangerous Mr. Das specifically mentioned that he required the wood which would
nature of the goods. It is not breach of condition but it is merely a breach be best suited for the purpose of making wooden doors and window
of implied Warranty and the seller will be liable for damages and not for frames. The Shop owner agreed and arranged the wooden pieces cut into
Repudiation of contract. NOV- 1998 Clwdl as per the buyers reguirements.
) ol % — The carpenter visited Mr. Das's house next day, and he found that the
() | “ohere the buger elects to treat the breach of condition as one of seller has supplied Mango Tree wood which would most unsuitable for t‘he
warranty, he mag repudiate the contract” purpose. The carpfenter ‘asked Mr. Das to return the wooden logs as it
Ans: | Incorrect: Section 13 of the sale of Goods Act, 1930 lays down that where voould not meet his requirements.
the buyer elects to treat the breach of condition as one of  [EJZ:33E] The Shop owner refused to acc.e‘p t retu.m of the wooden logs on the
o warranty, he may only claim damages instead of % — plea that logs were cut to specific requirements of Mr. Das and hence
repudiating the contract [=E ~ | could not be resola. ;" .,1 —
() | Explain the duty of the buyer as well as the seller ) ‘E% o
Q2 | In a sale of goods , “Goods” sold must be of merchantable quality. according to the doctrine of “Caveat Emptor”. ok
Ans: | Goods Must be of merchantable Quality:When the goods are brought by — EE
description from a seller who deals in goods of that description (whether Gii) | Whether Mr. Das would be able to get the money back or " —
he is the manufacturer pr producer or not there is an the right kind of wood as required serving his purpose? O] -
implied condition that goods shall be of Merchantable Ans:
Quality. (i) | buty of the buyer according to the doctrine of “Caveat Emptor”: In case
There are two reguirements for this condition to apply : of sale of goods, the doctrine ‘Caveat Emptor’ means ‘let the buyer beware’.
I Goods should be brought by description When sellers display their goods in the open market, it is for the buyers
2. | Seller should be a dealer in goods of that description. to make a proper selection or choice of the goods. If the goods turn out to

NOV- 1998

40

be defective he cannot hold the seller liable. The seller is in no way responsible

for the bad selection of the buyer. The seller is not bound to disclose the

defects in the goods which he is selling.
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Duty of the seller according to the doctrine of “Caveat Emptor™:

The following exceptions to the Caveat Emptor are the duties of the seller:

Fitness as to quality or use

Goods purchased under patent or brand name

Goods sold by description

Goods of Merchantable Quality

Sale by sample

Goods by sample as well as description

Trade usage

X (NS AW N

Seller actively conceals a defect or is guilty of fraud

Gi)

As Mr. Das has specifically mentioned that he required the wood which

would be best suited for the purpose of making wooden doors and

window frames but the seller supplied Mango tree wood which is most

unsuitable for the purpose. Mr. Das is entitled to get the money back or

the right kind of wood as required serving his purpose. It is the duty of

the seller to supply such goods as are reasonably fit for the purpose

mentioned by buyer.

ICATI STUDY MAT.

Q4

Mrs. 6 bought a tweed coat from P. When she used the coat, she got

rashes on her skin as her skin was abnormally sensitive. But she did not

malke this fact known to the seller i.e. P. Mrs. 6 filled a case  [Elzz4q[E]

against the seller to recover damages. Can she recover damages

under the Sale of Goods Act, 1930? (=]t

Ans:

According to Section 16(1) of Sales of Goods Act, 1930, normally in a

contract of sale there is no implied condition or warranty as to guality or

fitness for any particular purpose of good supplied. The general rule is

that of “Caveat Emptor” that is “let the buyer beware”. But where the

buyer expressly or impliedly makes known to the seller the particular

purpose for which the goods are required and also relies on the seller’s

skill and judgment and that this is the business of the seller to sell such

goods in the ordinary course of his business, the buyer can make the

seller responsible.

In the given case, Mrs. G purchased the tweed coat without informing

the seller i.e. P about the sensitive nature of her skin. Therefore, she

cannot make the seller responsible on the ground that the tweed coat

was not suitable for her skin. Mrs. G cannot treat it as a breach of implied

condition as to fitness and quality and has no right to recover damages

from the seller.

Qs

Write short notes on “Implied warranties in a contract of sale”

Ans:

Implies Warranties : Implied warranty is warranty which low implies into

the contract of sale. It is the stipulation which has not been included in

contract of sale in express words but law presumes that the parties have

incorporated it into their contract. [=lzz230m]

Implied warranties are considered in to every contract of ¥

sale unless they are expressly excluded by express agreement [=

of parties.

MAY- 1999

Q6

Mrs. Geeta went to the local rice and wheat wholesale shop and asked

for 100 kgs of Basmati rice. The Shopkeeper guoted the price of the same

as Rs. 12 per kg to which she agreed. Mrs. Geeta insisted that she would

like to see the sample of what will be provided to her by the shopkeeper

before she agreed upon such purchase. The shopkeeper showed her a

bowl of rice as sample. The sample exactly corresponded to the entire

lot. The buyer examined the sample casually without noticing the fact

that even though the sample was that of Basmati Rice but it contained
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a mix of long and short grains. The cook on opening the bags complained Q7 | What are the differences between a ‘Condition’ and ‘Warranty’ in a
that the dish if prepared with the rice would not taste the same as the contract of sale? Also explain, when a ‘breach of condition’ be treated
quality of rice was not as per requirement of the dish. Now Mrs. Geeta as ‘breach of warranty’ under the provision of the Sales of Goods Act, 1930?
wants to file a suit of fraud against the seller alleging him of selling mix  Ans: | Difference between conditions and warranties: Refer Notes
of good and cheap quality rice. Will she be successful? Breach of condition be treated as a breach of warranty
Decide the fate of the case and options open to the buyer for grievance () | When the buyer altogether waives the performance of the condition. A
redressal as per the provisions of Sale of Goods Act, 1930? party may for his own benefit, waive a stipulation. It should be voluntary
What would be your answer in case Mrs. Geeta specified her exact waiver by buyer.
requirement as to length of rice? ] ]a] (i) | Where the buyer elects to treat the breach of the conditions, as breach
Ans: | As per the provisions of Sub-Section (2) of Section 17 of - of warranty. Buyer may claim only damages instead of repudiating the
the Sale of Goods Act, 1930, in a contract of sale by sample, [=] contract. El Bl
there is an implied condition that: Giii) | Where the contract is non-severable and the buyer has : o
(a) | The bulk shall correspond with the sample in quality; ‘ accepted ei the‘r the whole goods o.r fany part ther eof: L=k
(b) | The buger shall have a reasonable opportunity of comparing the bulk (v) | Where the fulfilment of any condition or warranty is excused by law by
woith the sample reason of impossibility or otherwise.
In the instant case, in the light of the provisions of the Act, Mrs. Geeta - _
- - - @3 | X consults Y, a motor-car dealer for a car suitable for touring purposes to
will not be successful as she casually examined the sample of rice romote the sale of his product. Y sueaests car ‘Samtro’ and X accordinal
(which exactly corresponded to the entire lot) without noticing the fact £ : 2 29 . . %4
— _ . buys it from Y. The car tums out to be unfit for touring purposes.
that‘even though the sampl‘e was that of Basmati Rice but it contained What remedy X is having now under the Sale of Goods Act, 19307
a mix of long and short grains. Ans: | Condition and warranty : A stipulation in a contract of sale with reference

Alsoln the instant case, the buyer does not have any option available to

her for grievance redressal.

In case Mrs. Geeta specified her exact requirement as to length of rice,

then there is an implied condition that the goods shall correspond with

the description. If it is not so, the seller will be held liable.

to goods which are the subject thereof may be a condition or a warranty.

“A condition is a stipulation essential to the main purpose of the contract,

the breach of which gives rise to a right to treat the contract as repudiated”.

In the instant case, the term that the ‘car should be suitable for touring

purposes’ is a condition of the contract. It is so vital that its

non fulfillment defeats the very purpose for which X purchases s X

the car.X is therefore entitled to reject the car and have =l

refund of the price.

ICAT STUDY MAT.
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Q9 Mr. T was a retailer trader of fans of various kinds. Mr. M came to his Q10 | Mrs. G bought a tweed coat from P. When she used the coat she got

shop and asked for an exhaust fan for kitchen. Mr. T showed him rashes on her skin as her skin was abnormally sensitive. But she did not
different brands and Mr. M approved of a particular band and paid for it. make this fact known to the seller i.e. P. Mrs. 6 filled a case [ElgfeiE]
Fan was delivered at Mr. M’s house; at the time of opening the packet against the seller to recover damages. Can she recover % o
he found that it was a table fan. He informed Mr. T about the delivery damages under the Sale of Goods Act, 19307 [=]
of the wrong fan. Mr. T refused to exchange the same, saying that the Ans: | According to Provisions of Sales of Goods Act, 1930, normally in a contract
contract was complete after the delivery of the fan and payment of price. of sale there is no implied condition or warranty as to quality or fitness

(i) | Discuss whether Mr. T is right in refusing to exchange as  [SIgh 2[=] for any particular purpose of goods supplied. The general rule is that of
per provisions of the Sale of Goods Act, 19307 f “Caveat Emptor” that is “let the buyer beware”. But where the buyer

(i) | What is the remedy available to Mr. M? [=]; expressly or impliedly makes known to the seller the particular purpose

Ans: | According to Section 1S of the Sale of Goods Act, 1930, where the goods for which the goods are required and also relies on the seller’s skill and
are sold by sample as well as by description, the implied condition is Judgment and that this is the business of the seller to sell such goods in
that the goods supplied shall correspond to both with the sample and the ordinary course of his business, the buyer can make the seller responsible.
the description. In case, the goods do not correspond with the sample or In the given case, Mrs. G purchased the tweed coat without informing
with description or vice versa or both, the buyer can repudiate the contract. the seller i.e. P about the sensitive nature of her skin. Therefore, she
Further, as per Section 16(1) of the Sales of Goods Act, 1930, when the cannot make the seller responsible on the ground that the tweed coat
buyer malkes known to the seller the particular purpose for which the was not suitable for her skin. Mrs. G cannot treat it as a breach of implied
goods are required and he relies on the judgment or skill of the seller, it condition as to fitness and quality and has no right to recover damages
is the duty of the seller to supply such goods as are reasonably fit for From the seller. ICAT STUDY MAT.
that purpose.

) In the given case, Mr. M had revealed Mr. T that he wanted the exhaust Qll “State the law relating to sale by description” e
fan for the kitchen. Since the table fan delivered by Mr. T was unfit for Ans: | When there is contract of sale of goods by description, there B
the purpose for which Mr. M wanted the fan, therefore, T cannot refuse is implied condition that the goods shall correspond with description. O
to exchange the fan. . If you contract to sell peas, you cannot compel buyer to take beans.

(i) | When one party does not fulfill his obligation according to the agreed 2, The buyer is not bound to accept and pay for the goods which are not in
terms, the other party may treat the contract as repudiated or can accordance with the description of goods.
insist for performance as per the original contract. Accordingly, the 3. If the description was essential for identifying the goods and buyer

remedy available to Mr. M is that he can either rescind the contract or

claim refund of the price paid by him or he may require Mr. T to replace

agreed to purchase and good does not correspond with description the

it with the fan he wanted.

buyer is entitled to reject the goods.

MAY- 1996
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Q12 | Define the term 'warranty'. What are the kinds of implied warranties by description, there is an implied condition that the goods shall
under theprovisions of Sale of Goods Act, 1930? correspond with the description. If the goods do not correspond with implied
Ans: | Warranty is stipulation collateral to main purpose of the contract the condition, the buyer can avoid the contract and reject the goods purchased.
breach of which gives rise to claim for damages but not a :'El Bl (a) | Intheinstant case, the sale of sweet is sale by sample and the quality
right to reject the goods and treat the contract as repudiated. : B of bulk does not correspond with quality of sample. Hence, Prashant can
Implied warranties: =] return the sweet and avoid the contract.
() | Implied warranty is warranty which law implies into the contract of sale. (b) | In the other case, the sale of sweet is the case of sale by description
(i) | It is the stipulation which has not been included in contract of sale in and the gualityof goods does not correspond with description made by
express words but law presumes that the parties have incorporated if seller. Hence, answer will besame. Prashant can return the sweet and
into their contract. avoid the contract.
Q14 | Certain goods were sold by sample by A to B, who in turn sold the same
Q13 | Prashant reaches a sweet shop and ask for | kg of 'Burfi' if the sweets goods by sample to € and € by sample sold the goods to D. The goods
are fresh. Seller replies' “sir, my all sweets are fresh and of good were not according to the sample. Therefore, D who found the deviation
gquality." Prashant agrees to buy on the condition that first he tastes of the goods from the sample rejected the goods and gave a notice to C.
one piece of 'Burfi' to check the quality. Seller gives him one piece to C sued B and B sued A. Advise B and € under the Sale of Goods Act, 1930.
taste. Prashant, on finding the quality is good, ask the seller to pack. on Ans: | In the instant case, D who noticed the deviation of goods from the sample
reaching the house, Prashant finds that 'Burfi' is stale not fresh while can reject the goods and treat it as a breach of implied condition as to
the piece tasted was fresh. Now, Prashant wants to avoid the contract sample which provides that when the goods are sold by sample the goods
and return the 'Burfi' to seller. - must correspond to the sample in quality and the buyer should be given
(a) | State with reason whether Prashant can avoid the contract reasonable time and opportunity of comparing the bulk with the sample.
under the Sale of Goods Act, 19307 Whereas C can recover only damages from B and B can recover damages
from A. For € and B it will not be treated as a breach of implied cond/t/on
(b) | Will your answer be different if Prashant does not as to sample as they have accepted and sold the goods .
taste the sweet? ICAT STUDY MAT.
Ans: | By virtue of provisions of Section 17 of the Sale of Goods Act, 1930, in the

case of a contract for sale by sample there is an implied condition that  q|s

A person purchased bread from a baker’s shop. The piece of bread

the bulk shall correspond with the sample in quality and the buyer shall

contained stone in it which broke buyer’s tooth while eating. What are

have a reasonable opportunity of comparing the bulk with the sample.

the rights available to the buyer against the seller under the Sale of

According to Section 1S, where there is a contract for the sale of goods

Goods Act, 19307
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Ans: | This is a case related to implied condition as to wholesomeness which Q17 | Define the terms 'Condition' and 'Warranty' as used in Sale of Goods
provides that the eatables and provisions must be wholesome that is Act. Can a breach of warranty be treated as a breach condition and
they must be fit for human consumption. In this case, the piece of vice-versa?
bread contained a stone which broke buyer’s tooth while eating, thereby Ans: | Condition: Condition is stipulation essential to main purpose of the contract
considered unfit for consumption. Hence, the buyer can treat it as the breach of which gives rise to a “Right to treat Contract as Repudiated.”
breach of implied condition as to wholesomeness and can also claim
damages from the seller. gt o Warranty: Warranty is stipulation collateral to main purpose of the

Ty, ==y
ICAT STUDY MAT. Tl contract the breach of which gives rise to claim for damages but not a
right to reject the goods and treat the contract as repudiated. ElisaE

Q16 | “A contract of sale is not avoided even on account of breach of a MAY-1997/2000 / NOV-2001/2002 :
condition” o

Ans: | The Sale of Goods Act, 1930 defines a condition as a stipulation essential When Condition to be treated as Warranty:

t? the main purpose of the contrac?t, the breach of which g 'Vef L /‘se toa l. When the buyer altogether waives the performance of the condition. A
right to treat the contract as having been repudiated. Thus it is clear, party may for his own benefit, waive a stipulation. It should be voluntary
from the definition, that the buyer gets the right to avoid the contract waiver by buyer
in case of a breach of a condition on a contract of sale of goods. But the 2. Where the buyer elects to treat breach of condition as breach of warranty.
law does not force the buyer to avoid the contract in case of breach of a Buyer may claim only damages, instead of repudiating the contract
condition. The buger can treat the breach of a condition, as a breach of Buyer has not waived the condition but decided to treat it as a warranty.
a warranty. He also gets a right to waive the condition.
Further, where the contract is non- severable and the buyer has — .
’ I 4 QI8 What are the implied conditions in a Sale by Sample?
accepted either the whole goods or any part thereof, then he cannot : : "
Ans: | Following are Implied Conditions:
avoid the contract. Further, where the law excuses the fulfilment of a (1) | condition as to Titlean every contract of sale , unless there is an agreement
gy gy 4 2
condition or warranty, then the breach of a condition shall not allow the to contrary the first implied condition on part of seller is that in case of
buger to repudiate the contract. Thus, a contract of sale can be avoided sale he has right to sell goods and in case of agreement to sell he will have
by the buyer in case of breach of a condition and [SERRE] right to sell the goods at time when property is to pass.
therefore, the statement as given in the question is not true. (i) | Sale by Description:If you contract to sell peas, you cannot compel

o

NOV- 2000

buyer to take beans. The buyer is not bound to accept and pay for the

goods which are not in accordance with the description of goods. If the

description was essential for identifying the goods and buyer agreed to

purchase and good does not correspond with description the buyer is
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entitled to reject the goods. Q20 | Write any four exceptions to the doctrine of Caveat Emptor as per The

Gii) Condition as to Quality There is implied condition of the seller that the Sale of Goods Act, 1930. O 40
goods supplied shall be reasonably fit for the purpose. Ans: | Four exceptions to the doctrine of Caveat Emptor as per =f:

Giv) Condition as to Wholesomeness: In case of eatables and provisions, in The Sale of Goods Act, 1930: Of=n =1
addition to the implied condition as to Merchantability there is another l. Fitness as to Quality: Where the buyer makes known to seller the particular
implied condition that goods shall be wholesome. purpose for which the goods are required show that he relies on the seller’s

(v) | condition as to Merchantability: When the goods are brought by skill or judgment the goods are of section which is in the course of seller
description from a seller who deals in goods of that description there is business to supply it is duty of the seller to supply such goods as are
an implied condition that goods shall be of Merchantable Quality. reasonably fit for that purpose.
2. Goods Purchased under Patent or Brand Name: In case where the goods
are purchased under its patent or brand name there is no implied condition
that the goods shall be fit for any particular purpose.
Q19 | Discuss the various types of implied warranties as per the Sales of Goods 3, Goods Sold by Description:Where the goods sold by description, there is
Act 19302 Eea=m implied condition that the goods shall correspond with description. If it
Ans: | Following types of implied warranties are provided by 5% x| is not so then seller is responsible.
Sale of Goods Act,1930; E-R 4. | Goods of Merchant Quality: Where the goods are brought by description
(i) | Warranty as to Undisturbed Possession:lf the buyer having got possession from a seller who deals in goods of that description there is implied
of the goods, is later on disturbed in his possession he is entitled to sue condition that the goods shall be of Merchantable Quality.
the seller for the breach of the warranty.
(i) | Warranty as to Non-existence of Encumbrances: An implied warranty
that the goods shall be free from any charge or encumbrance in favour Q21 | M/S Woodworth % Associates, a firm dealing with the wholesale and
of any third party not declared or known to the buyer before or at the retail buying and selling of various kinds of wooden logs, customized as
time the contract is entered into. per the requirement of thecustomers. They dealt with Rose wood; Mango
Giii) | Warranty as to Quality or Fitness by usage of Trade:An implied warranty wood; Teak wood; Burma wood etc.
as to quality or fitness for a particular purpose may be annexed or attached Mr. Das a customer came to the shop and asked for wooden logs
by the usage of trade. measuring 4 inches broad and 3 feet long as reguired by the carpenter.
(iv) | Disclosure of Dangerous Nature of Goods: Where the goods are dangerous

Mr. Das specifically mentioned that he required the wood which would

innature and the buyer is ignorant of the danger, the seller must warn

be best suited for the purpose of making wooden doors and window

the buyer of the probable danger.

frames. The Shop owner agreed and arranged the wooden pieces cut into

as per the buyers requirements. The carpenter visited Mr. Das's house
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next day, and he found that the seller has supplied Mango Tree wood

The cock on opening the bags complained that the dish if prepared with

which would most unsuitable for the purpose. The carpenter asked Mr.

the rice would not taste the same as the guality of rice was not as per

Das to return the wooden logs as it would not meet his requirements.

requirement of the dish.

The Shop owner refused to return the wooden logs on the plea that logs

Now Mrs. Geeta wants to file a suit of fraud against the seller alleging hi

were cut to specific requirements of Mr. Das and hence could not be

of selling mix of goods and cheap quality rice. Will she be successful?

resold. ?Explain according to the provisions of the act?

Explain the basic law on sale by sample under Sale of Goods Act, 19307

Ans: | Caveat emptor means "let the buyer beware", i.e. in sale of goods, the Decide the fate of the case and options open to the buyer for gnevance
seller is under no duty to reveal unflattering truths about the goods sold. redressal as per the provisions of Sale of Goods Act, 19307
Therefore when a person buys some goods, he must examine them What would be you answer in case Mrs. Geeta specified her _'E:1
thoroughly. It the goods turn out to be defective or do not suit his purpose, exact requirement as to length of rice?
or if he depends upon his skill and judgement and makes a bad selection, Ans: | In a contract of sale by sample, there is an implied condition that.
he cannot blame anybody except himself. (a) | The bulk shall correspond with the sample in quality.
The rule is enunciated in the opening words of section 16 of the Sale of (b) | The buyer shall have a reasonable opportunity of comparing the bulk with
Goods Act, 1930, which runs thus, "subject to the provisions of this Act the sample.
and of any other law for the time being in force, there is no implied warranty (c) | The goods shall be free of any defect rendering them un-merchantable,
or condition as to the guality or fitness for any particular purpose of goods which would not be apparent on reasonable examination of the sample.
supplied under a contract of sale. 2] This condition is applicable only with regard to defect, which could not

: 3 be discovered by an ordinary examination of the goods. But if the
mm, i defects are latent, then the buyer can avoid the contract.
Q22 | Mrs. Geeta went to the local rice and wheat wholesale shop and asked In the given case: - Mrs. Geeta casually examined the sample and did

for 100 kgs of Basmati rice. The Shopkeeper guoted the price of the same

as 125 per kg. To which she agreed. Mrs. Geeta insisted that she would

like to see the sample of what will be provided to her by the shopkeeper

before she agreed upon such purchase.

The shopkeeper showed her a bowl of rice as sample. The sample exactly

corresponded to the entries lot. The buyer examined the sample casually

without noticing the fact that even though the sample was that of

Basmati Rice but it contained a mix of long and short grains.

not notice that sample contained mix of long and short grains. Hence,

Mrs. Geeta cannot avoid the contract and will not be successful in the

suit. However if the buyerhad specified her exact requirements, then

seller must supply such goods which are reasonably fit for the given

purpose.

1
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Q23

TK ordered timber of | inch thickness for being made into drums. The

the description of goods.

seller agreed to supply the required timber of | inch. However, the timber

Thus, it has to be determined whether the buyer has undertaken to

supplied by the seller varies in thickness from | inch to 1.4 inches. The

purchase the goods by their description, i.e., whether the description was

timber is commercially fit for the purpose for which it was ordered. TK

essential for identifying the goods where the buyer had agreed to

rejects the timber. Explain with relevant provisions of the Sale of Goods

purchase. If that is required and the goods tendered do not correspond

Act, 1930 whether TK can reject the timber.

Ans:

with the description, it would be breach of condition entitling the buyer

Condition as to quality or fitness [Section 16(1) of the Sale of Goods Act,

to reject the goods.

1930]:

In the instant case, as the timber supplied by seller varies in thickness

The condition as to the reasonable fitness of goods for a particular

from | inch to 1.4 inches, it does not correspond with the description

purpose may be implied if the buyer had made known to the seller the

ordered by TK i.e. of | inch, TK may reject the timber.

purpose of his purchase and relied upon the skill and judgment of the

seller to select the best goods and the seller has ordinarily been dealing

Q24

Mr. K visited M/s Makrana Marbles for the purchase of marble and tiles

in those goods.

There is implied condition on the part of the seller that the goods supplied

for his newly built house. He asked the owner of the above shop Mr. J to

visit his house prior to supply so that he can clearly ascertain the

shall be reasonably fit for the purpose for which the buyer wants them,
provided the following conditions are fulfilled: :

correct mix and measurements of marble and tiles. Mr. 7 agreed and

visited the house on the next day. He inspected the rooms in the first

(a) The buyer should have made known to the seller the

particular purpose for which goods are required.

floor and the car parking space. Mr. K insisted him to visit the second

floor as well because the construction pattern was different, Mr. J

(b) The buyer should rely on the skill and judgement of the seller

ignored the above suggestion.

(c) The goods must be of a description dealt in by the seller, whether he

Mr. J. supplied 146 blocks of marble as per the size for the rooms and 16

be a manufacturer or not.

boxes of tiles with a word of caution that the tiles can bear only a

In the instant case, as the timber supplied by the seller is commercially

reasonable weight. Marble and Tiles were successfully laid except on

fit for the purposes for which it was ordered, it means the implied condition

second floor due to different sizes of the marble. The tiles fitted in the

on the part of the seller is fulfilled.

Hence, TK cannot reject the timber.

parking space also got damaged due to the weight of the vehicle came

Alternatively, the above answer can also be provided as under:

for unloading cement bags. Mr. K asked Mr. 7 for the replacement of

According to Section 1S of the Sale of Goods Act, 1930 where there is a

marble and tiles to which Mr. J refused, taking the plea that the marble

contract for the sale of goods by description, there is an implied condition

were as per the measurement and it was unsafe to fit tiles at the parking

area as it cannot take heavy load. Discuss in the light of provisions of

that the goods shall correspond with the description. The buyer is not

bound to accept and pay for the goods which are not in accordance with

Sale of Goods Act 1930:

48
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Can Mr. J refuse to replace the marble with reference to the doctrine of

after the delivery of washing machine and payment of price. With

Caveat Emptor? Enlist the duties of both Mr. K. and Mr. J.

1.

Whether the replacement of damaged tiles be imposed on

reference to th e provisions of Sale of Goods Act, 1930, discuss whether

Mr. Dheergj is right in refusing to exchange the washing machine?

M/ s Makrana Marbles? Explain. Ans: | According to Section 1S of the Sale of Goods Act, 1930, whenever the
Ans: goods are sold as per sample as well as by description, the implied

l. | Yes, Mr. J can refuse to replace the marble as he has supplied the marble condition is that the goods must correspond to both sample as well as
as per the requirement of the buyer i.e. Mr. K. description. In case, the goods do not correspond to sample or description,

2. Duty of Mr. K (the buyer) is that he has to examine the marbles and the buyer has the right to repudiate the contract.
tiles carefully and should follow the caution given by Mr. J i.e. the seller .| Further under Sale of Goods Act, 1930, when the buyer makes known to
that tiles can bear only a reasonable weight before laying them in the the seller, the particular purpose for which the goods are required and he
parking space of his house. relies on his judgment and skill of the seller, it is the duty of the seller to

3, Duty of Mr. J (the seller) is that the goods supplied (i.e. tiles and marbles) supply such goods which are fit for that purpose.
shall be reasonably fit for the purpose for which the buyer wants them. 2. | Inthegiven case,MrVishalhasinformedtoMr.Dheerajthathewanted

4. According to the doctrine of Caveat Emptor, it is the duty of the buyer thewashingmachine for washing woollen clothes. However, the machine
to satisfy himself before buying the goods that the goods will serve the which was delivered byMr. Dheeragj was unfit for the purpose for which
purpose for which they are being bought. Mr. Vishal wanted the machine.

S. In this case Mr. K has accepted the marbles without examination. Hence, Based on the above provisionand facts of case, there is breach of implied
there is no implied condition as regards to defects in marbles. Mr. 7 can condition as to sample as well as description , therefore Mr. Vishalcan
refuse to replace the marble as he has supplied the marble as per the either repudiate the contract or claim the refundof the price paid by him
requirement of the buyer i.e, Mr. K. or he may reguire Mr. Dheeragj to replace the washing machine with

m: desired one. :
®2S | Mr. Dheeraj was running a shop selling good guality washing machines.

Mr. Vishal came to his shop and asked for washing machine which is

suitable for washing woollen clothes. Mr. Dheeraj showed him a particular

machine which Mr. Vishal liked and paid for it. Later on, when the machine

was delivered at Mr. Vishal’s house, it was found that it was wrong

machine and also unfit for washing woollen clothes. He immediately

informed Mr. Dheeraj about the delivery of wrong machine. Mr. Dheeraj

refused to exchange the same, saying that the contract was complete
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Q) | State with reason whether the following statement is correct or incorrect: Q2 | “NemoDat Quod Non Habet” — “None can give or transfer goods what
(a) “In a sale, the property of the goods is transferred from seller to the he does not himself own.” Explain the rule and state the cases in which
buger in case of generic (unascertained) goods.” the rule does not apply under the provisions of the Sale of Goods Act, 1930.
Ans: | The Statement is Incorrect: Where there is a contract for the sale of Ans: | Exceptions to the Ruel “Nemodat Quod Non Habet”: The term means,
unascertained (generic) goods, no property in the goods is transferred to “none can give or transfer goods what he does not himself own”.
the buyer unless and until the goods are ascertained. ; Exceptions to the rule and the cases in which the Rule does not apply
NOV- 1994 under the provisions of the Sale of Goods Act, 1930 are enumerated below:
(i) | Effect of Estoppel (Section 27) : Where the owner is stopped by the
(b) | “To A railway receipt is not a document of title” conduct from denying the seller’s authority to sell, the transferee will get
Ans: | The Statement is Incorrect: According to Section 2(4) of the sale of a good title as against the true owner. But before a good title by estoppel
Goods Act, A railway receipt is a "document of title" and it enables the can be made, it must be shown that the true owner had actively suffered
consignee to give a valid discharge in respect of the goods to which he or held out the other person is question as the true owner or as a person
relates. o authorized to sell the goods.
" —..,.#i (i) | Sale by a Mercantile Agent: A sale made by a mercantile agent of the
Of Ao goods or document of title to goods would pass a good title to the louyer
(c) | “The seller of the goods is bound to deliver the goods whether the buyer in the following circumstances, namely;
has applied for delivery or not” (a)If he was in possession of the goods or documents with
Ans: | The Statement is Incorrect: Apart from any express contract, the seller the consent of the owner,
of goods is not bound to deliver the goods until and unless the buyer (b)if the sale was made by him when acting in the ordinary course of
applies for delivery of the goods business as a mercantile agent; and
m: (c) If the buyer had acted in good faith and has at the time of the contract
of sale, no notice of the fact that the seller had no authority to sell.
(d) | “In a Sale on Approval, the property in goods passes to the buyer on the Giii) | Sale by one of the joint owners: If one of the several joint owners of
delivery of the goods” goods has the sole possession of them with the permission of the others,
Ans: | The Statement is Incorrect: According to Section 24(1) of the Sale of the property in the goods may be transferred to any person who buys
Goods Act, 1930,the property passes only when he signifies is approval them from such a joint owner in good faith and does not at the time of
or Acceptance to seller or does any other act adopting the transaction. the contract of sale have notice that the seller has no authority to sell.
3 (section 28)
(iv) | Sale by a person in possession under voidable contract:A buyerwould

acguire a good title to the goods sold to him by seller who had obtained
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possession of the goods under a contract voidable on the ground of Q@3 | J the owner of a Fiat car wants to sell his car. For this purpose, he hand
coercion, fraud, misrepresentation or undue influence provided that the over the car to P, a mercantile agent for sale at a price not less than Rs.
contract had not been rescinded until the time of the sale (Section 29). 50, 000. The agent sells the car for Rs. 40, 000 to A, who buys the car in good
(v) | Sale by one who has already sold the goods but continues in possession faith and without notice of any fraud. P misappropriated the money also.
thereof:If a person has sold goods but continues to be in possession of J sues A to recover the Car. Decide giving reasons whether 7 would succeed.
them or of the documents of title to them, he may sell them to a third Ans: | The problem in this case is based on the provisions of the Sale of Goods
person, and if such person obtains the delivery thereof in good faith Act, 1930 contained in the proviso to Section 27. The proviso provides
without notice of the previous sale, he would have good title to them, that a mercantile agent is one who in the customary course of his
although the property in the goods had passed to the first buyer earlier. business, has, as such agent, authorityeither to sell goods, or to consign
A pledge or other deposition of the goods or documents of title by the goods, for the purpose of sale, or to buy goods, or to raise money on the
seller in possession are equally valid. [Section30(1)] security of goods [Section 2(4)]. The buyer of goods from a mercantile
(vi) | Sale by buyer obtaining possession before the property in the goods has agent, who has no authority from the principal to sell, gets a good title
vested in him:Where a buyer with the consent of seller obtains to the goods if the following conditions are satisfied:
possession of the goods before the property in them has passed to him, (1) | The agent should be in possession of the goods or documents
he may sell, pledge or otherwise dispose of the goods to a third person, of title to the goods with the consent of the owner.
and if such person obtains delivery of the goods in good faith and (2) | The agent should sell the goods while acting in the ordinary course of
without no.t/ce of the. lien or otl{oer right of the or/g/n‘al seller in re‘spect of business of a mercamtlle agent.‘ ICAT STUDY MAT.
the goods in good faith and without notice of the lien or other right of (3) | The buyer should act in good faith.
the original seller in respect of the goods, he would get a good title to (4) | The buyer should not have at the time of the contract of sale notice that
them. [Section30(2)] the agent has no authority to sell.
(vii) | Sale by an unpaid seller:Where an unpaid seller who had exercised his In the instant case, P, the agent, was in the possession of the car with 7’s
right of lien or stoppage in transit resells the goods, the buyer acquires a consent for the purpose of sale. A, the buyer, therefore obtained a good
good title to the goods as against the original buyer [Sections4(3)] title to the car. Hence, J in this case, cannot recover the car from A.
(viii) | Sale under the provisions of other Acts:
(a)sale by an official Receiver or liguidator of the company will give the Q4 | Mr. s agreed to purchase 100 bales of cotton from V, out of his large

purchaser a valid title.

(b)Purchase of goods from a finder of goods will get a valid title under

circumstances.

(c)sale by a pawnee under default of pawnor

[

will give valid title to thepurchaser.

stock andsent his men to take delivery of the goods. They could pack

only 60 bales. Later on, there was an accidental fire and the entire stock

was destroyed including 60 bales that were already packed. Referring to

the provisions of the Sale of Goods Act, 1930 explain as to who will bear

the loss and to what extent?
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Ans: | Section 26 of the Sale of Goods Act, 1930 provides that unless otherwise QS | Ms. R owns a two-Wheeler which she handed over to her friend Ms. K on
agreed, the goods remain at the seller’s risk until the property therein is sale or return basis. Even after a week, Ms. K neither returned the
transterred to the buyers, but when the property therein is transferred to vehicle nor made payment for it. She instead pledged the vehicle to Mr.
the buyer, the goods are at buyer’s risk whether delivery has been made A to obtain a loan. Ms. R now wants to claim the two-Wheeler from Mr
or not. Further Section 13 read with Section 23 of the Act provide that in A. Will she succeed?

a contract for the sale of unascertained goods, no property in the goods (i) | Examine with reference to the provisions of the Sale of oods

is transferred to the buyer, unless and until the goods are ascertained Act, 1930, what recourse is available to Ms. R?

and where there is contract for the sale of unascertained or future goods (i) | Would your answer be different if it had been expressly provided that

by description, and goods of that description and in a deliverable state the vehicle would remain the property of Ms. R until the price has been

are unconditionally appropriated to the contract, either by the seller with paid?

the assent of the buyer or by the buyer with the assent of the seller, the Ans: | As per the provisions of Section 24 of the Sale of Goods Act, 1930, when

property in the goods thereupon passes to the buyer. Such assent may goods are delivered to the buyer on approval “on sale or return” or other

be express or implied. similar terms, theproperty therein passes to the buyer-

Applying the aforesaid law to the facts of the case in hand, (a) | when the buyer signifies his approval or acceptance to the seller or does

it is clear that Mr. S has the right to select the good out of ok any other act adopting the transaction;

the bulk and he has sent his men for same purpose. (b) | if he does not signify his approval or acceptance to the seller but retains
the goods without giving notice of rejection, then, if a time has been

Hence the problem can be answered based on the following two fixed for the return of the goods, on the expiration of such time, and, if

assumptions and the answer will vary accordingly. no time has been fixed, on the expiration of a reasonable time; or

(i) | Where the bales have been selected with the consent of the buyer’s (c) | he does something to the good which is equivalent to accepting the

representatives:n this case the 60 bales has been transferred to the goods e.g. he pledges or sells the goods.

buyer and goods have been appropriated to the contract. Thus, loss Referring to the above provisions, we can analyse

arising due to fire in case of 60 bales would be borne by Mr. S. As the situation given in the guestion:

regards 40 bales, the loss would be bome by Mr. V, since the goods have (i) | 1 the instant case, Ms. K, who had taken delivery of the two wheeler on

not been identified and appropriated. Sale or Return basis pledged the two wheeler to Mr. A, has attracted the

(i) | Where the bales have not been selected with the representatives:In this

case, the goods has not been transferred at all and hence the loss of 100

bales would be borne by Mr. V completely. m:

third condition that she has done something to the good which is

equivalent to accepting the goods e.g. she pledges or sells the goods.

Therefore, the property therein (two wheeler) passes to Mr. A. Now in

this situation, Ms. R cannot claim back her two wheeler from Mr. A, but

she can claim the price of the two wheeler from Ms. K only.
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Gi)

It may be noted that where the goods have been delivered by a person

Hence the problem can be answered based on the following two

on “sale or return” on the terms that the goods were to remain the

assumptions and the answer will vary accordingly.

property of the seller till they are paid for, the property therein does not W

Where the bales have been selected with the consent of the buyer’s

pass to the buyer until the terms are complied with, i.e., price is paid for.

representatives:|n this case, the property in the 60 bales has been

Hence, in this case, it is held that at the time of pledge, the ownership

transferred to the buyer and goods have been appropriated to the

was not transferred to Ms. K. Thus, the pledge was not valid and Ms. R

contract. Thus, loss arising due to fire in case of 60 bales would be borne

could recover the two wheeler from Mr. A.

by Mr.S. As regards 40 bales, the loss would be borne by Mr. V, since the

Q6

goods have not been identified and appropriated.

Mr. S agreed to purchase 100 bales of cotton from V, out of his large

stock and sent his men to take delivery of the goods. They could pack G

Where the bales have not been selected with the consent of buyer’s

only 60 bales. Later on, there was an accidental fire and the entire stock

representatives: In this case, the property in the goods has not been

was destroyed including 60 bales that were already packed. [EE<=[E]

transferred at all and hence the loss of 100 bales would be borne by

'ﬂﬂli“
Referring to the provisions of the Sale of Goods Act, 1930

Mr.V completely.

e Tl
12K
explain as to who will bear the loss and to what extent? Ohil:

Ans:

ICAI STUDY MAT.

Section 26 of the Sale of Goods Act, 1930 provides that unless otherwise Q7

J the owner of a Fiat car wants to sell his car. For this purpose he hand

agreed, the goods remain at the seller’s risk until the property therein is

over the car to P, a mercantile agent for sale at a price not less than Rs.

transferred to the buyer, but when the property therein is transferred to

50, 000. The agent sells the car for Rs. 40, 000 to A, who buys the car in

the buyer, the goods are at buyer’s risk whether delivery has been made

good faith and without notice of any fraud. P misappropriated [BIER: El

or not. Further Section 18 read with Section 23 of the Act provide that in

R
themoney also. J sues A to recover the Car. Decide 1?

a contract for the sale of unascertained goods, no property in the goods

given reasons whether J would succeed. EI'

is transferred to the buyer, unless and until the goods are ascertained ~ p,c.

The problem in this case is based on the provisions of the Sale of Goods

and where there is contract for the sale of unascertained or future goods

Act, 1930 contained in the proviso to Section 27. The proviso provides

by description, and goods of that description and in a deliverable state

that a mercantile agent is one who in the customary course of his

are unconditionally appropriated to the contract, either by the seller with

business, has, as such agent, authority either to sell goods, or to consign

the assent of the buyer or by the buyer with the assent of the seller, the

goods, for the purpose of sale, or to buy goods, or to raise money on the

property in the goods thereupon passes to the buyer. Such assent may

security of goods [Section 2(4)]. The buyer of goods from a mercantile

be express or implied.

agent, who has no authority from the principal to sell, gets a good title

Applying the aforesaid law to the facts of the case in hand, it is

to the goods if the following conditions are satisfied:

clear that Mr. S has the right to select the goods out of the 0

The agent should be in possession of the goods or documents of title to

bulk and he has sent his men for same purpose.

the goods with the consent of the owner.
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)

The agent should sell the goods while acting in the ordinary course of

business of mercantile agent.

3)

The buyer should act in good faith.

which is equivalent to accepting the goods e.g. he pledges or sells the

goods. Therefore, the property therein (Motor car) passes to Mr. Joshi.

(4)

The buyer should not have at the time of the contract of sale notice that

Now in this situation, Ms. Preeti cannot claim back her Motor Car from

the agent has no authority to sell.

Mr. Ganesh, but she can claim the price of the motor car from Mr. Joshi only.

In the instant case, P, the agent, was in the possession of the car

ICAI STUDY MAT.

with I’sconsent for the purpose of sale. A, the buyer, therefore

obtained a good title to the car. Hence, J in this case, cannot

Q9

What are the conseguences of “destruction of goods” under the SaIe of

recover the car from A.

600ds Act, 1930, where the goods have been destroyed after

the agreement to sellbut before the sale is affected.

Q3

Ms. Preeti owned a motor car which she handed over to Mr. Joshi on sale

Ans:

or return basis. After a week, Mr. Joshi pledged the motor car to Mr.

@

In accordance with the provisions of the Sale of Goods Act, 1930 as

Ganesh. Ms. Preeti now claims back the motor car from Mr. Ganesh. Will

contained in Section 7, a contract for the sale of specific goods is void if

she succeed? Referring to the provisions of the Sale of Goods Act, 1930,

at the time when the contract was made; the goods without the knowledge

decide and examine what recourse is available to Ms. Preeti.

of the seller, perished or become so damaged as no longer to answer to

Ans:

As per the provisions of section 24 of the Sale of 6oods Act, 1930, when

their description in the contract, then the contract is void ab initio. This

goods are delivered to the buyer on approval or “on sale or retum or

other similar terms, the property therein passes to the buyer- 18l

(a)

When the buyer signifies his approval or acceptance to the

seller or does any other act adopting the transaction,

section is based on the rule that where both the parties to a contract are

under a mistake as to a matter of fact essential to a contract, the

contract is void.

Gi)

In a similar way Section 8 provides that an agreement to sell specific

(b)

if he does not signify his approval or acceptance to the seller but retains

goods becomes void if subsequently the goods, without any fault on the

the goods without giving notice of rejection, then, if a time has been

part of the seller or buyer, perish or become so damaged as no longer to

fixed for the return of the goods, on the expiration of such time, and, if

answer to their description in agreement before the risk passes to the buyer.

no time has been fixed, on the expiration of a reasonable time; or

It may, however, be noted that section 7 & 8 apply only to specific

()

He does something to the good which is equivalent to accepting the

goods and not to unascertained goods. If the agreement is to sell a

goods e.g. he pledges or sells the goods.

certain guantity of unascertained goods, the perishing of even the whole

Referring to the above provisions, we can analyse the situation given in

guantity of such goods in the possession of the seller will not relieve him

the guestion. Since, Mr. Joshi, who had taken delivery of the Motor car

of his obligation to deliver the goods.

on Sale or Return basis and pledged the motor car to Mr. Ganesh, has

attracted the third condition that he has done something to the good

[
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Q10 | What are the rules regarding delivery of goods? reasonable opportunity of examining them in order to ascertain whether
Ans: | The Sale of Goods Act prescribes the following rules of delivery of goods: they are in conformity with the contract. Unless otherwise agreed, the
(i) | Effect of Part delivery: 4 delivery of part of goods, in progress of delivery seller is bound on request, to afford the buyer a reasonable opportunity
of the whole has the some effect (for the purpose of passing of property of examining the goods.
in such goods )as delivery of the whole. MAY- 1996
Gii) | Buyer to apply for delivery:Apart from any express contract the seller
of goods is not bound to deliver them, until the buyer applies for delivery. Q! | A, B and € were joint owner of a truck and the possession of the said truck
Giii) | Place of delivery:where it is for the buyer to take possession of the was With B. X purchased the truck from B without knowing that 4 and €
goods or for the seller to send them to buyer is a question depending in were also owners of the truck. Decide in the light of provisions of Sales
each case on the contract between the parties. 7 of Goods Act 1930, whether the sale between B and X is valid or not?
(iv) | Time of delivery:where under the contract of sale , the seller Ans: | According to Section 28 of the Sales of Goods Act, sale by one of the
is bound to sell the goods to the buyer but no time for 59”0'“”9 several joint owners is valid if the following conditions are satisfied:-
them is fixed, the seller is bound to send them within reasonable time. (i) | one of the several joint owners has the sole possession of them.
(v) | oods in possession of a third party: Where the goods at the time of sale (ii) | Possession of the goods is by the permission of the co-owners.
are in possession of a third person, there is no delivery unless and until Gii) | The buyer buys them in good faith and has not at the time of contract
such third person acknowledges to the buyer that he holds the goods on of sale knowledge that the seller has no authority to sell.
his behalf. In the above case, A, B and ¢ were the joint owners of the truck and the
as ineffectual unless made at a reasonable hour. without knowing this fact purchased the truck from B.
(vii) | Expenses for delivery: The expenses of and incidental to putting the goods The sale between B and X is perfectly valid because Section 28 of the
into a deliverable state must be born by the seller, in the absence of a : : —
Sales of Goods Act provides that in case one of the several joint owners
contract to the contrary. . o
— - - has the possession of the goods by the permission of the co-owners and
(viii) | Instalment deliveries:Unless otherwise agreed, the buyer is not bound to - - - :
: . : SR if the buyer buys them in good faith without the knowledge of the fact
accept delivery in instalments. The rights and liabilities in Cases of - — -
: : : that seller has no authority to sell, it will give rise to a valid contract of sale.
delivery by instalments and payments there for may be determined by —
the by contract EI E-I.
(ix) | Deterioration during transit: Where goods are delivered at a distant place, ICAI STUDY MAT. -
the liability for deterioration necessarily incidental to the course of transit
will fall on the buyer, though the seller agrees to deliver at his own risk.
(x) | Buyer's right to examine the goods: Where goods are delivered to the

buyer, who has not previously examined them, he is entitled to a
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Q12 | Explain the law relating to passing of risk in case of the sale of goods. the wheat in the sacks are that of the buyer.
Ans: | Passing of the risk in the property to the buyer of goods:

(i) | The general rule is, "Unless otherwise agreed, the goods remain at the o]
seller's risk until the property therein is transferred to the buyer, after Q14 | “Delivery of the goods and payment of the price are ; FrER -
that event they are at buyers risk, whether delivery has been made or not. concurrent conditions”? Enumerate? L ERE

(ii) | If delivery has been delayed through the fault of either buyer EIEREIRl  ans: | The section says that unless othenwise agreed the delivery of the goods
or seller, the goods shall be at the risk of the party in default. *8 +1i"' - and payment of the price are concurrent conditions that is to say, the

Giii) | Duties and liabilities of seller or buger as bailee of goods for =l B seller shall be ready and willing to give possession of the goods to the
otherpartyremain unaffected even when the risk has passed generally. buyer in exchange for the price, and the buyer shall be ready and willing

NOV -1996/ MAY-1999/ MAY 2001 to pay the price in exchange for possession of goods.
The general rule is that the obligations of the seller to deliver and that of

QI3 | X agreed to purchase 300 tons of wheat from ¥ out of a larger stock. X the buyer to pay are implied concurrent conditions in the nature of
sent his men with the sacks and 150 tons of wheat were put into the mutual conditions precedent, and that neither can enforce that contract
sacks. Then  therewas a sudden fire and the entire stock was gutted. against the other without showing performance or offering to perform of
Who will bear the loss and why? averring readiness and willingness to perform his own promise.

Ans: | Payment and Delivery are Concurrent Condition (Section 32) : This section lays down the rule as regards what are known as reciprocal

(i) | Unless otherwise agreed, delivery of goods and payment of price are promises to be simultaneously performed. In such a case no promisor
concurrent conditions. need perform his promise unless the promise is ready and willing to

(i) | The seller shall be ready and willing to give to possession and the buyer perform his reciprocal promise. M
shall be ready and willing to pay the price, in exchange of goods.

In the given case, X has agreed to purchase 300 tons of wheat from Y out QIS | When the property in the goods passes to the buyer in case of the

of a larger stock. X sent his men (agent) to put the wheat in the sacks. delivery ofthe goods to the buger on approval basis?

Out of 300 tones only 150 tons were put into the sacks. There was a sudden Ans: | When goods are delivered to the buyer on approval or other similar terms,
fire and the entire stock was gutted. In this case, according to the provisions the properly therein passes to the buyer : El 1:i;l:'.1 B
of law, 150 tons sale has taken place. So, buyer X will be responsible to l. When he signifies his approval or acceptance to the seller, .;",.;}-ii% o
bear the loss. The loss of rest of the wheat will be that of the seller V. or does any other act adopting the transaction, or R
The wheat which was put in the sacks fulfils both the 2. If he does not signify his approval or acceptance to the seller, but retain
conditions that are:- the goods without giving notice of rejection then if a time has been fixed

(1) | The wheat is put in a deliverable state in the sacks. for the return of the goods on expiration of such time. If no time has

(2) | The buyer is presumed to have knowledge of it because the men who put been fixed on expiration of reasonable time.




34 VIDHYODAY

=

—*™~— VIDHYA KA UDAY

Q. Bank - SOGA Unit 3

3 He does something to the good, which is equivalent to accepting the goods . Q17 | A delivered a horse to B on sale and return basis. The agreement
provided that Bshould try the horse for 8 days and return, if he did not
like the horse. On the third day the horse died without the fault of B. A
file a suit against B for the recovery of price. Can he recover the price?
Q.16 | The buyer took delivery of 20 tables from the seller on sale or return Ans: | A delivered the horse to B on sale or return basis. It was decided between
basis without examining them. Subsequently, he sold s tables to his them that B will try the horse for 8 days and in case he does not like it,
customers. The customer lodged a complaint of some defect in the he will return the horse to the owner A. But on the third day the horse
tables. The buyer sought to return tables to the seller. Was the buyer died without any fault of B. The time given by the seller 4 to the buyer
entitled to return the tables to the seller under the provisions of the Sale B has not expired yet. Therefore, the ownership of the horse still belongs
of Goods Act, 19307 ORFE O to the seller A. B will be considered as the owner of the horse only when
Ans: | According to Section 24 of the Sales of Goods Act, 1930, ": B does not return the horse to A within stipulated time of 8 days. The
in case of delivery of goods on approval basis, the property [EIF
in goods passes from seller to the buyer:- _
(i) | When the person to whom the goods are given either accepts them or _
does an act which implies adopting the transaction.
(i) | When the person to whom the goods are given retains the goods without Q12 | A non-owner can convey better title to the bonafide purchaser of goods
giving his approval or giving notice of rejection beyond the time fixed for for value Discuss the cases when a person other than the owner can
the return of goods and in case no time is fixed after the lapse of transfer title in goods as per the provisions of Sales of Goods Act 1930?
reasonable time. Ans: | Subject to provision of the act and any other law for time being in force
In the given case, seller has delivered 20 tables to the buyer on sale or where goods are sold by person who is not the owner thereof and who
return basis. Buyer received the tables without examining them. out of does not sell them under authority or with consent of owner , the buyer
these 20 tables, he sold s tables to his customer. It implies that he has acguires no better title to the goods than the seller had, unless the owner
accepted S tables out of 20. When the buger received the complaint of of the goods is by his conduct precluded from denying the seller authority
some defect in the tables, he wanted to retum all the tables to the seller. to sell. : — ;
According to the provisions of law he is entitled to return only 1S tables The general rule regarding the tmnsffer of title is s?ller cannot. g
: : transfer to buyer of goods a better title than he himself has. [a] .
to the seller and not those S tables which he has already sold to his 2, If seller is not owner of goods then buyer will not become the owner this

customer. These tables are already accepted by him so the buyer becomes

liable under thedoctrine of “Caveat Emptor”.

ICATI STUDY MAT.

75

rule is expressed in Latin Maxim “Nemodat quod non habet” which means

that no one can give what he has not got JUNE- 2019 / NOV-2020
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Q19 | Mr. D sold some goods to Mr. E for S, 00,000 on |S days credit. Mr. D examination of goods by the agent of Mr. H. Hence it can be easily
delivered the goods. On due date Mr. E refused to pay for it. State the concluded that the liability for damage suffered by the goods would fall
position and rights of Mr. Das per The Sale of Goods Act, 1930. on the buyer i.e. Mr. H and not Mr. G since the transfer of title of the

Ans: | When the seller is ready and willing to deliver the goods and requests the goods had already taken place before the damage occurred.
buyer to take delivery, and the buyer does not within a reasonable time NOV- 2018
after such a request take delivery of the goods, he is liable to the seller
for any loss occasioned by his neglect or refusal to take delivery and also @21 | state the various essential elements involved in the sale of unascertained
for a reasonable charge for the care and custody of the goods. Provided goods and its appropriation as per the sale of Goods Act, 1930.
that nothing in this section shall affect the rights of the seller where the  pps:
neglect or refusal of the buyer to take delivery amounts to a repudiation (a) | There is a contract for the sale of unascertained or future goods
of the contract. : (b) | The goods should conform to the description and quality stated in contract.
Thus, in the given case, Mr. D can recover damages from (c) | The goods must be in a deliverable state.

Mr. E and canrepudiate the contract as well. (d) | The goods must be unconditionally appropriated to the contract either by
MAY- 2018 delivery to the buyer or his agent or the carrier.

Q20 | Mr. G sold some goods to Mr. H for certain price by issue of an invoice, (e) | The appropriation must be made by:
but payment in respect of the same was not received on that day. The (i) The seller with the assent of the buyer, or
goods were packed and lying in the godown of Mr. 6. The good were (ii)The buyer with the assent of the seller
inspected by H's agent and were found to be in order. Later on,' dues of () | The assent may be express or implied.
the gOOdS were settled in cash. Just after receiving cash, Mr. asked Mr. H (9) The assent may be given either before or after appmpriat/'oy)‘
that goods should be taken away from his godown to enable him to MAY-2018 / NOV - 2019
store other good purchased by hi. After one day, since Mr. H did not take
delivery of the goods, Mr. G kept the goods out of the godown in an open @25 | Ms, R owns a Two-Wheeler which she handed over to her friend Ms. K on
space. Due to rain, some goods were damaged. [ElzzmiE sale or retum basis. Even after a week Ms. K neither returned the vehicle
Referring to the provisions of the sale of goods Act. 1930, i _ nor made payment for it. She instead pledged the vehicle to Mr. A to
analyse the above situation and decide who will be held obtain a loan. Ms. R now wants to claim the Two-Wheeler from Mr. A,
responsible for the above damages. Will your answer the different. If the Will she succeed? O} 55510 B
dues were not settled in case and still pending? (i) | Examine with reference to the provisions of the sale of F_. .

Ans: | According to the facts of this case it stands pretty much clear to the Goods Act. 1930, what recourse is available to Ms. R? =
Judgment of an independent observer that the property in the goods sold (i) | Would your answer be different if it had been expressly provided that the

by Mr. G had already passed to Mr. H after the payment of dues and the

vehicle would remain the property of Ms. R until the price has been paid?

Z6
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Ans: | When the goods are delivered to the buyer on approval or on sale or return contract was complete after the delivery of the fan and payment of price.
basis or other similar terms the property there in passes to the buyer. (i) | biscuss whether Mr. T is right in refusing to exchange as per provisions

(a) | When he signifies his approval or acceptance to the seller or does any of Sale of Goods Act, 19307
other actadopting the transaction. Gi) | What is the remedy available to Mr. M?

(b) | If he does not signify his approval or acceptance to the seller but retains Ans: | Where there is a contract of sale of goods by description, there is an
the goods on the expiration of such time, if no time has been fixed, then implied condition that the goods shall correspond with the description.
on the expiration of the reasonable time. This rule is based on the principle that "if you contract to sell peas, you

(c) | He does something to the goods which is equivalent to accepting the goods. cannot compel the buyer to take beans."

But sometimes, it may be noted that where goods have been delivered The buyer is not bound to accept and pay for the goods which are not in
by a person on ‘Sale or return’ on the terms that the goods well to remain accordance with the description of goods.

the property of the sellers till they are paid for, the property therein does Here in the given problem, Mr. M went to Mr. T's shop and asked for
not pass to the buyer until the terms are complied with i.e. cash in paid for exhaust fan and approved a particular brand and paid for it. The fan
In the given case Mr. R Owns a two-wheeler which she handed over to which was delivered at M's house was a table fan. So, he asked Mr. T to

her friend MSK on sale or return basis. After a week MSK neither returmed exchange the same but Mr. T refused to do so.

the vehicle nor made payment for it. She instead pledge the vehicle to Conclusion: Applying the above legal provision is the

Mrs. A to obtain a loan. given problem we can conclude as follows:

(i) | Thus, according to this case Mr. R has no right against Mr. A. He can (1) | Mr. T is not right he can't refuse to exchange the fan as the goods are
only recover the price of the two wheeler from Mr. K. not according to description. Buyer has asked for exhaust fan and

(i) | Yes, my answer will be different if it had been expressly provided that seller has supplied table fan condition as to description is breached.
the vehicle would remain the property of Mr. R until the price has been (2) | Remedy available to Mr. M- Mr. M can repudiate / rescind the contract
paid then it says that at the time of pledge the ownership was not i.e. he can return the table fan and ask for damages or both.
transferred to Mr. K. Thus, the pledge was not valid and R can recover
from the tiwo wheeler from 4 as well. Q24 | Avyukt purchased 100 Kgs of wheat from Bhaskar at 30 per kg. Bhaskar

says that wheat is in his warehouse in the custody of Kishore, the
®.23 | Mr. |l was a retail trader of fans of various kinds. Mr. M came to his shop warehouse keeper. Kishore confirmed Avyukt that he can take the

and asked for an exhaust fan for kitchen. Mr. T showed him different

delivery of wheat from him and till then he is holding wheat on Avyukt’s

brands and Mr. M approved of a particular brand and paid for it. Fan

behalf. Before Avyukt picks the goods from warehouse, the whole wheat

was delivered at Mr. M's house; at the time of opening the packet he

in the warehouse has flowed in flood. Now Avyukt wants his price on the

found that it was a table fan. He informed Mr. T about the delivery of

contention that no delivery has been done by seller. Whether Avyukt is

the wrong fan. Mr. T refused to exchange the same, saying that the

right with his views under the Sale of Goods Act, 1930.
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Ans:

As per the provisions of the Sale of Goods Act, 1930 there are three modes

of delivery, i) Actual delivery, ii) Constructive delivery and iii) Symbolic

delivery. When delivery is affected without any change in the custody or

actual possession of the things, it is called constructive delivery or delivery

by acknowledgement. Constructive delivery takes place when a person in

possession of goods belonging to seller acknowledges to the buyer that

he is holding the goods on buyer’s behalf.

On the basis of above provisions and facts, it is clear that

possession of the wheat has been transferred through

constructive delivery. Hence, Avyult is not right. He cannot claim the price back.

==

Q25

Ayushman is the owner of a residential property situated at Indraprastha

Marg, New Delhi. He wants to sell this property and for this purpose he

appoints Ravi, a mercantile agent with a condition that Ravi will not sell

the house at a price not less than" S crores. Ravi sells the house for F 4

crores to Mudit, who buys in good faith. Ravi misappropriated the money

received from Mudit. Ayushman files a suit against Mudit to recover his

property. Decide with reasons, can Ayushman do so under the Sale of

Goods Act, 19302

Ans:

As per the Proviso to Section 27 of the Sale of Goods Act, 1930, a sale

made by a mercantile agent of the goods would pass a good title to the
buyer in the following circumstances namely .

(a)

If he was in possession of the goods or documents with the

consent of the owner;

(b)

If the sale was made by him when acting in the ordinary course of

business as a mercantile agent; and

()

If the buyer had acted in good faith and has at the time of the contract

of sale, no notice of the fact that the seller had no authority to sell.

On the basis of above, it can be said that Ravi, the mercantile agent,

sells property to Mudit who bought in good faith. Mudit obtained a good

title of that residential property. Hence, Ayushman cannot recover his

property from Mudit. Rather, Ayushman can recover his loss from Ravi.

oo [

Q26

Samar was in search of a second-hand car. For this purpose, he

approached “Car Wala 007”, a dealer in pre-owned cars. The sales

manager of “Car Wala 007” showed him three cars which were standing

in the parking lane just outside the office. Samar finalised red Wagon R

car. After completing the documenting formalities and receiving the

price of car, sales manager of “Car Wala 007” handed over the key of

car to Samar. But when Samar was coming to parking area for picking

the car, the electric poll fell on the car which badly damaged the car.

Samar claimed that repair expenses of the car should be borne by “Car

Wala 007” as car was not delivered to him. Referring to the provisions of

the Sales of Goods Act 1930, state who will be liable to get the car repaired?

Ans:

According to the provisions of the Sale of Goods Act, 1930, there are

three modes of delivery, T —
(i) Actual delivery, Ehiag -

(i) constructive delivery and ]
Giii) Symbolic delivery.

Symbolic delivery is a delivery of a thing in token of a transfer of

something else, i.e., delivery of goods in the course of transit may be

made by handing over documents of title to goods, like bill of lading or

railway receipt or delivery orders or the key of a warehouse containing

the goods is handed over to buyer.

In the instant case, Samar purchased a pre-owned car from “Car Wala

007” which was standing in the parking lane just outside of office. After

completing the documenting formalities, he received the key of car from
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sales manager of “Car Wala 007”. But when he was coming to parking
area for picking the car, the car which badly damaged due to fall of the
electric poll on the car.

On the basis of above provisions and facts, it is clear that handing over

the key of car is the symbolic delivery of car. Hence, Samar being owner

of the car must bear the repair expenses of car.

B
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Q) | State with reasons whether the following statement is Correct or Incorrect: (d) | “The right of lion by an unpaid seller can be exercised
(a) | An unpaid seller who is in possession of goods sold, can exercise the for the nonpayment of price ofgoods and other charges”
right of lien even when the property has passed to the buyer Ans: | Incorrect: The unpaid seller is given right of lien' over the
Ans: | The Statement is Correct: According to Sec. 47(2) of the Sale of Goods goods, only in case of non-receipt of the price of goods and not for any
Act, the seller may exercise his right of lien notwithstanding that he is other charges.
in possession of goods as agent or bailee of the buyer. Hence Unpaid
Seller can exercise right of Lien even when the buyer is the ownerl-of the B (Din an auction sale, goods to be auctioned can be put for sale in lots.
900d5. NOV- 1999 O E_I_ _— (i) Right of lien' and right to stoppage the goods in transit 1.3'.,,
b — may beexercised simultaneously by an unpaid seller. H-ﬁ%
Ans: ot ek
(b) | (4 seller can never bid at an auction sale. (i) | The statement is Correct:Section 64 of the Sale of Goods Act, 1932
(ii) An unpaid seller can exercise the right of stoppage of goods in provides that in the auction sale where goods are put up for sale in lots,
transit if the buyer becomes insolvent. i C] each lot is prima facie deemed to be subject of a separate contract of sale.
Ans: EAXB (i) | The statement is Inconrect: Right of lien is exercisable as long as the seller
(i) | The Statement is Incorrect: Right to bid may be reserved O is in possession of goods, whereas right of Stoppage in transit is
expressely by or on behalf of seller and where such right is expreselly exercisable as long as the goods are passing through channels of
reserved , the seller or any person oh his behalf may bid at auction. communication for the purpose of reaching in the hands of the vendor.
(ii) | The statement is Correct: when the buyer of goods becomes insolvement
the unpaid seller who has parted with possession of goods, he has a right
of stopping them in transit. (f) | G)After completion of the sale in an auction, the property in the goods
and the risk of the loss caused in an accident to the auctioned property
therein, is transferred to the bidder. !
(c) | When goods are delivered to the buyer and he refuses to accept them, he (ii) Where the goods are of perishable nature the unpaid
is not bound to return the goods to the seller. seller re-sellthe goods without any notice to the buyer.
Ans: | The statement is Correct:Section 43 of the Sale of Goods Act clearly Ans:
provides that where goods are delivered to the buyer and he refuses to (i) | The statement is Correct:Section 26 of the Sale of Goods Act, 1930

accept them, having the right to do so, he is not bound to return them to

the seller, but it is sufficient the intimates to the seller that

he refuses to accept them. NOV- 1996

lays down that unless otherwise agreed, the goods remains at the seller's

risk until the property therein is transferred to the buyer. When property

therein is transferred to the buyer, the goods are at the buyer’s risk

whether delivery has been made or not. Therefore, the property in the
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goods and risk of loss thereof has been passed to the bidder and the () | “a seller of goods shall be called an ‘Unpaid seller’ even when a part
buyer has to bear the loss. payment of theprice of goods sold has been made to him by a buyer”
(ii) | The Statement is Incorrect: According to Section $3(2) and (3) of the Ans: | Correct: According to Section 4S (1) of Sale of Goods Act, 1930 a seller of
sale of GoodsAct, 1930, a unpaid seller should give a notice to the buyer goods is deemed to be an unpaid seller when the whole of the price has
of hisintention to re-sell the goods. However, in respect of perishable not been paid. Hence to seller shall be called an unpaid seller even when
goods no such noticeappears to be compulsory. MAY- 1998 a part payment of the price of goods has been made. @"“‘ O
(g) | “In an auction sale, seller or any other person on his behalf may bid at =] B
the auction” (k) “In an auction sale, seller or any other person on his behalf may bid at
Ans: | Correct: A bid can be made provided such a right is expressly reserved by the auction, if such a right is expressly reserved”
the seller. According to Section 64(3) of the Sale 0f Goods Act, 1930, in Ans: | Correct: According to Section 4(3) of the Sale Of Goods Act, 1930 in an
the case of a sale by auction, a right of bid may be reserved expressly Agreement to sell the transfer of property in the goods is to take place
by or on behalf of the seller and, where such right is expressly so at a future time or subject to some conditions thereafter to be fulfilled.
reserved, but not otherwise, the seller or any one person on his behalf Hence the property in the goods does not pass to the buyer /'mmediately
may, subject to the provisions herein after contained bid at the auction.
OOF A5 R a
- When can an unpaid seller of goods exercise his right of lien over the
C(h) | “Right of lien is linked with the possession of goods” goods under the Sale of Goods Act? Can he exercise his right of lien
Ans: | Correct: The unpaid seller has a lien on the goods, for the price, while he even if the property in goods has passed to the buyer? When such a
is in possession of goods, until the payment or the tender of the price. A right is terminated? Can he exercise his right even after he has obtained
lien is a right to retain possession of goods, until payment of the price. a decree for the price of goods from the court?
Elizisl A lien is a right to retain possession of goods until the
%% . payment of the price. It is available to the unpaid seller of
[=] the goods who is in possession of them where-
() | “ an auction sale, a bid once made connote be withdrawn by the bidder” (i) | The goods have been sold without any stipulation as to credit;
Ans: | Incorrect: The bidder can withdraw his bid any time before the fall of (i) | The goods have been sold on credit, but the term of credit has expired;

The buyer becomes insolvent.

The unpaid seller can exercise ‘his right of lien even if the property in

the hammer i.e. Completion of sale. oy Giii)
NOV- 2000 %

goods has passed on to the buyer.
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He can exercise his right even if he is in possession of the goods as agent 4.

Repudiation of contract before due date (Section 60):Where either party

or bailee for the buyer.

to a contract of sale repudiates the contract before the date ofdelivery,

Termination of lien: An unpaid seller losses his right of lien thereon-

the other may either treat the contract as subsisting and wait till the

(i) | When he delivers the goods to a carrier or other bailee for the purpose of date of delivery, or he may treat the contract as rescinded and sue for
transmission to the buyer without reserving the right of disposal of the damages for the breach.
goods; _ S. Suit for interest:Nothing in this Act shall affect the right of the seller or
(i) _| When the buyer o.r his .agient Iawfullg obtains possession of .the goods; the buyer to recover interest or special damages, in any case where by
Yes, he ca.n exercise his right of lien even after he has obtained a decree Jaw interest or special damages may be recoverable, or to recover the
for the price of goods from the court. money paid where the consideration for the payment of it has failed.
ICAT STUDY MAT. In the absence of a contract to the contrary, the court may award
interest at such rate as it thinks fit on the amount of the price to
the buyer in a suit by him for the refund of the price in a case of
®3 | What are the rights of buyer against the seller, if the? seller commits a a breach of the contract on the part of the seller from the date o
breach of contract under the Sale of Goods Act, 1930: which the payment was made.
Ans: | If the seller commits a breach of contract, the buyer gets
the following rights against the seller: s
Q4 | Mr. D sold some goods to Mr. E for Rs. S, 00,000 on IS days  [Elzd[=]
. Damages for non-delivery [Section $71:Where the seller wrongfully ; ; b S
credit. Mr. D delivered the goods. On due date, Mr. E refused
neglects or refuses to deliver the goods to the buyer, the buyer may sue 5 " : O] —
: to pay for it. State the position and rights of Mr. D as per
the seller for damages for non-delivery.
X T ; 5 the Sale of Goods Act, 1930.
2, Suit for specific performance (Section $8):Where the seller commits of —
breach of th tract of sale. the b 1 4o th s Ans: | Position of Mr. D: Mr. D sold some goods to Mr. E for Rs. S, 00,000 on IS
rea‘c' Of the contract of sale, the Duger can a;? P cal to the codrt Tor dayscredit.Mr. D delivered the goods. On due date Mr. E refused to pay
specific performance. The c?urt can ord:er‘ for specific performance only for it. So, Mr. D is an unpaid seller as according to section 45(1) of the
when the goods are ascertained or specific. : Sale of Goods Act, 1930, the seller of goods is deemed to be an ‘Unpaid
3. | Suit for breach of warranty (section $9): Where there is breach of Seller’ when the whole of the price has not been paid or tendered and
warranty on the part of the seller, or where the buyer elects to treat the seller had an immediate right of action for the price.
breach of condition as breach of warranty, the buyer is not entitled to Rights of Mr. D: As the goods have parted away from Mr. D, therefore,
reject the goods only on the basis of such breach of warranty. But he Mr. D cannotexercise the right against the goods, he can only exercise
may - his rights against the buyer i.e. Mr. E which are as under:
(i)set up against the seller the breach of warranty in diminution or (i) | Suit for price (Section SS): In the mentioned contract of sale, the price

extinction of the price or

is payable after IS days and Mr. E refuses to pay such price, Mr. D may

(ii)sue the seller for damages for breach of warranty.

sue Mr. E for the price.
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Gi)

Suit for damages for non-acceptance (Section $6): Mr. D may sue Mr.E

Suraj is also entitled to:-

For damages for non-acceptance if Mr. E wrongfully neglects or refuses to

(1) Interest on the remaining amount

accept and pay for the goods. As regards measure of damages, Section

=

(2)nterest during the pendency of the suit.

73 of the Indian Contract Act, 1872 applies.

(3)costs of the proceedings.

Giii)

Suit for interest [Section 61]: If there is no specific agreement between

Mr. D and Mr. E as to interest on the price of the goods from the date on

which payment becomes due, Mr. D may charge interest on the price

when it becomes due from such day as he may notify to Mr. E.

ICAI STUDY MAT.

Qs

Suraj sold his car to Sohan for Rs. 75,000, After inspection and satisfaction,

Sohan paidRs. 25,000 and took possession of the car and promised

to pay the remaining amount within a month. Later on, Sohan

refuses to give the remaining amount on the ground that the car

was not in a good condition. Advise Suraj as to what remedy is

available to him against Sohan. [l :

Ans:

As per the section SS of the Sale of Goods Act, 1930

[N
wll

an unpaid seller has a right to institute a suit for price

against the buyer personally. The said Section lays down that

@

Where under a contract of sale the property in the goods has passed to

buyer and the buyer wrongfully neglects or refuses to pay for the goods,

the seller may sue him for the price of the goods [Section ss(1)].

@)

Where under a contract of sale the price is payable on a certain day

irrespective of delivery and the buyer wrongfully neglects or refuses to

pay such price, the seller may sue him for the price. It makes no

difference even if the property in the goods has not passed and the

goods have not been appropriated to the contract [Section $5(2)].

This problem is based on above provisions. Hence, Suraj will succeed

against Sohan for recovery of the remaining amount. Apart from this,

Q6

Ram sells 200 bales of cloth to Shyam and sends 100 bales by lorry and

100 bales by Railway. Shyam receives delivery of 100 bales sent by lorry,

but before he receives the delivery of the bales sent by railway, he

becomes bankrupt. Can Ram exercise right of stopping the goods in

transit?

Ans:

Right of stoppage of goods in transit: The Case Discussed is based on

section S0 of the Sale of Goods Act, 1930 dealing with the right of

stoppage of the Goods in transit available to an unpaid seller. The

section states that the right is exercisable by the seller only if the
following conditions are fulfilled:- -

@

The seller must be unpaid

Gi)

He must have parted with the possession of goods

Gii)

(v)

The goods must be in transit ICAI STUDY MAT
The buyer must have become insolvent

)

The right is subject to the provisions of the Act.

Applying the provisions to the given case, Ram being still unpaid, can

stop the 100bales of cloth sent by railway as these goods are still in

transit.

Q7

Rachit arranges an auction to sale an antic wall clock. Megha, being one

of thebidders, gives highest bid. For announcing the completion of sale,

the auctioneer fall the hammer on table but suddenly hammer brakes

and damages the watch. Megha wants to avoid the contract. Can she do

so under the provisions of the Sale of Goods Act, 19307

Ans:

By virtue of provisions of Section 64 of the Sale of Goods Act, 1930, in
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case of auction sale, the sale is complete when the auctioneer announces

against Sohan for recovery of the remaining amount. Apart from this,

its completion by the fall of the hammer or in some other customary Suraj is also entitled to:- [=]#:= ]
manner. O£ 0 (1) Interest on the remaining amount .
In the instant case, Megha gives the highest bid in the : (2) Interest during the pendency of the suit. [=l:

auction for the sale of antic wall clock arranged by Rachit. El

While announcing the completion of sale by fall of hammer on the

(3) costs of the proceedings.

ICAI STUDY MAT.

table, hamwmer brakes and damages the clock. Q@9 | A agrees to sell certain goods to B on a certain date on 10 days credit.
On the basis of above provisions, it can be concluded that the sale by The periodof 10 days expired and goods were still in the possession of A.
auction cannot be completed until hammer comes in its normal position B has also not paid the price of the goods. B becomes insolvent. A
after falling on table. Hence, in the given problem, sale is not completed. refuses to deliver the goods to exercise his right of lien on the goods. Can
Megha will not be liable for loss and can avoid the contract. he do so under the Sale of Goods Act, 19307
Ans: | Lien is the right of a person to retain possession of the goods belonging
to another until claim of the person in possession is satisfied. The

Q@8 | Suraj sold his car to Sohan for Rs. 75,000. After inspection and unpaid seller has also right of lien over the goods for the price of the
satisfaction, Sohan paid Rs. 25,000 and took possession of the car and goods sold. E=EeE
promised to pay the remaining amount within a month. Later on, Sohan Section 47(1) of the Sales of Goods Act, 1930 provides that  3£]- o
refuses to give the remaining amount on the ground that the car was the unpaid seller who is in the possession of the goods is Of A
not in a good condition. Advice Suraj as to what remedy is available to entitled to exercise right of lien in thefollowing cases:-
him against Sohan. l. Where the goods have been sold without any stipulation as to credit

Ans: | As per the section SS of the Sale of Goods Act, 1930 an unpaid 2. Where the goods have been sold on credit but the term of credit has expired
seller has a  right to institute a suit for price against the buyer 3, Where the buyer has become insolvent even though the period of credit
personally. The said Section lays down that: has not yet expired.

() | Where under a contract of sale the property in the goods has passed In the given case, A has agreed to sell certain goods to B on a credit of 10
to buger and the buyer wrongfully neglects or refuses to pay for the days. The period of 10 days has expired. B has neither paid the price of
qoods, the seller may sue him for the price of the goods. goods  nor taken the possession of the goods. That means the goods are

(i) | Where under a contract of sale the price is payable on a certain day still physically in the possession of A, the seller. In the meantime B, the

irrespective of delivery and the buyer wrongfully neglects or refuses to

buyer has become insolvent. In this case, A is entitled to exercise the

pay such price, the seller may sue him for the price. It makes no

right of lien on the goods because the buyer has become insolvent and

difference even if the property in the goods has not passed and the

the term of credit has expired without any payment of price by the buyer.

goods have not been appropriated to the contract.

This problem is based on above provisions. Hence, Suraj will succeed

ICATI STUDY MAT.
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Q10 | Who in an unpaid seller'? Discuss briefly his rights under the Sale of However, the unpaid seller loses his right of lien under the
Goods Act. A following circumstances:
Ans: | Meaning of an Unpaid Seller The seller of goods is (i)When he delivers the goods to a carrier or other bailee for the
deemed to be an 'Unpaid Seller' when: purpose oftransmission to the buyer without reserving the right of
(a) | The whole of the price has not been paid or tendered and the seller haa’ disposal of the goods.
an immediate right of action for the price (ii)Where the buyer or his agent lawfully obtains possession of the
(b) | A bill of exchange or other negotiable instrument has been received as 900ds.
conditional payment and the condition on which it was received has not Giil)Where seller has waived the right of lion.
been fulfilled by reason of dishonor of instrument or otherwise. (iv)By Estoppel i.e., where the seller so conducts himself that he leads
third parties to believe that the lion does not exist
Rights of an Unpaid Seller: 2. | Right Of Stoppage in Transit: When the buyer of goods becomes insolvent
(i) | Against Goods :Property in goods has passed to the buyer lien,stoppage the unpaid seller who has parted with the possession of goods has the
in transit resale. Property in goods has not passed to the buyer withholding right of dropping them in transit.
delivery, lien , stoppage in transit, resale. In other words, seller may resume possession of goods as long as they
(i) | Aqgainst the Buyer : are in course of transit and may retain them until paid or tendered price
Suit for price , of the goods.
Suit for damages, 3. | Right of re-sale:In the absence of this right ;the unpaid seller other
Suit for interest. rights against the goods , would not have been much use because these
rights only entitled the unpaid seller to retain the goods until paid by the
Rights of an unpaid seller against the goods:The unpaid seller has the buyer.
following rights against the goods
A Right Of Lien (Sec. 47): He has a right of lien on the goods for the price Q! | A, who is an agent of a buyer, had obtained the goods from the Railway
while he is in possession, until the payment or tender of the price of Authorities and loaded the goods on his truck. In the meantime, the
such goods. RailwayAuthorities received a notice from B, the seller for stopping the
This right of lion can be exercised by him in the following cases goods in transit as the buyer has become insolvent. Referring to the
only: provisions of Sale of Goods Act, 1930, decide whether the Railway
(a) | Where gods have been sold without any stipulation of credit Authorities can stop the goods in transit as instructed by the seller?
(b) | Where goods have been sold on credit but the term of credit has expired, or Ans. | The right of stoppage of goods in transit means the right of -
(c) | Where the buyer becomes insolvent. stopping the goods after the seller has parted with the goods.

Thereafter the seller regains the possession of the goods.
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This right can be exercised by an unpaid seller when he has lost his right

When the buyer has made the transaction with the consent of the seller

of lien over the goods because the goods are delivered to a carrier for the

When the buyer has made the transaction on the basis of documents of

purpose of taking the goods to the buyer. This right is available to the

title such as bill of lading, railway receipt or a delivery order etc

unpaid seller only when the buyer has become insolvent.

In the given case, 7 has sold the machine to K and K gave a cheque for

The conditions necessary for exercising this right are:-

The buyer has not paid the total price to the seller

The seller has delivered the goods to a carrier thereby losing his right of lien

The buyer has become insolvent

oW N =

The goods have not reached the buyer, they are in the course of transit.

In the given case A, who is an agent of the buyer, had obtained

the goods from the railway authorities and loaded the goods on his

truck. After this the railway authorities received a notice from the

seller B to stop the goods as the buyer had become insolvent.

According to the Sales of Goods Act, 1930, the railway authorities

cannot stop the goods because the goods are not in transit. A who

has loaded the goods on his truck is the agent of the buyer. That

means railway authorities have given the possession of the goods

to the buyer. The transit comes to an end when the buyer or his

agent takes the possession of the goods.

ICAI STUDY MAT.

Q12

J sold a machine to K. K gave a chegue for the payment. The chegue

was dishonored. But 7 handed over a delivery order to K. K sold the goods

to R onthe basis of the delivery order. J wanted to exercise his [SIEREE]

LR
right of lien on the goods. Can he do so under the provision of &3 %

-tﬂ.%
the Sale of Goods Act, 1930? [=]

the payment. But the cheque was dishonoured that means I, the seller is

an unpaid seller. So he is entitled to exercise the right of lien, but

according to section $3(1) his right of lien is defeated because he has

given the document of title to the buyer and the buyer has made a

transaction of sale on the basis of this document. So R who has

purchased the machine from K can demand the delivery of the machine.

ICAI STUDY MAT.

Q13.

Describe the law relating to the “right of resale” available to an unpaid

seller in the Sales of Goods Act, 1930, OFZE O]

Ans:

Right of resale: This right of resale available to an unpaid

seller may be described as follows:- =]

Where the goods are of a perishable nature: In such a case, the buyer

need not be informed of the intention of resale.

Where he gives notice to the buyer of his intention to re-sell the goods :

If after receipt of such notice , the buyer fails within a reasonable time

to pay or tender the price the seller may resell the goods.

Where an unpaid seller who has exercised his right of lion or stoppage in

transit resells the goods:The buyer acquires the good title thereofas

against the original buyer, despite the fact that the notice of resale has

not been given by the seller to the original buyer.

A re-sale by the seller where a right of re-sale is expressly reserved in a

contractof sale:Sometimes, it is expressly agreed between the seller

Ans:

T
The right of lien and stoppage in transit are meant to protect the seller.

These will not be affected even when the buyer has made a transaction

of his own goods which were with the seller under lien. But under two

exceptional cases these rights of the seller are affected:-

and buyer that in case buyer makes default in payment of the price,

the seller will resell the goods to some other  person.

MAY- 1996
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Q14 | Discuss the remedies available to seller against the buyer in case of Q16 | State the provisions given under Sale Of Goods Act relating to “Auction
breach of contract of sale. : Sale”,

Ans: | Remedies available to the seller against the buyer: Following Ans: | The provisions given under Sale Of Goods Act relating to Auction Sale:

(a) | When goods are sold in lots: When goods are put up for sale in lots, each

of the breach of contract of sale: lot is prima facie deemed tobe subject matter of a separate contract of
(1) | Suit for price: Where under contract of sale, the property in goods has sale.
passed to the buyer and the buyer wrongfully refuses or neglects to pay (b) | completion of the Contract of Sale:The sale is complete when the
for goods, according to terms of contract the seller may sue him for the auctioneer announces its completion by the fall of hammer or in any
price of the goods. other customary manner and until such announcement is made, any
(i}) | bamages for non-acceptance (Section $8): Where the buyer wrongfully bidder may retract from his bid.
neglects or refuses to accept and pay for the goods, the seller may sue (c) | Right to Bid May Be Reserved :Right to bid may be reserved expressly by
him for damages for non-acceptance. or on behalf of the seller and where such a right is expressly reserved,
the seller or any one person  on his behalf may bid at the auction.
(d) | Where the sale is not notified by the seller :Where the sale is not notified
QIS | What do you Mean by Stoppage in transit? to be subject to the right of the seller to bid on behalf of the seller it
Ans: | Right Of Stoppage in Transit: When the buyer of goods becomes insolvent shall not be lawtul for the seller to bid himself or to employ any person
the unpaid seller who has parted with the possession of goods has the to bid at such sale, or for the auctioneer knowingly to take any bid from

right of dropping them in transit. the seller and any sale contravening the rule may be treated as
In other words, seller may resume possession of goods as fraudulent by the buyer.

long as they are in course of transit and may retain them ¥ (e) | Reserved Price :The sale may be notified to be subject to
until paid or tendered price of the goods. a reserve or upset price. Upset Price is the Minimum Price at _ T
which seller is willing to sell

Example : “A” of Mumbai sold certain goods to “B” of Delhi. He delivered (f) | Pretended Bidding: If the seller makes use of pretended bidding to raise
the goods to “C” ,for purpose of transmission of these goods to “B” . the price, the sale if voidable at the option of the buyer.

Before the goods could reach B , “B” becomes insolvent . “A” can stop

the goods in transit by giving a notice it to “C”. May -2000/ Nov-2002/ Jan-2021
MTP / NOV- 1999
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Q7

AB sold 500 bags of wheat to CD. Each bag contains S0 Kilograms of

wheat. AB sent 450 bags by road transport and €D himself took

remaining S0 bags. Before CD receives delivery of 450 bags sent by road

transport, he becomes bankrupt. AB being still unpaid, stops the bags in

transit. The official receiver, on CD's insolvency claims the bags. Decide

the case with reference to the provisions of the Sale of Goods Act, 1930.

Ans:

Right of stoppage in transit (Section S0 of the Sale of Goods Act, 1930):

Subject to the provisions of this Act, when the buyer of goods becomes

insolvent, the unpaid seller who has parted with the possession of the

goods has the right of stopping them in transit, that is to say, he may

resume possession of the goods as long as they are in the course of

transit and may retain them until paid or tendered price of the goods.

When the unpaid seller has parted with the goods to a carrier and the

buyer has become insolvent, he can exercise this right of asking the

carrier to retumn the goods back, or not to deliver the goods to the buyer.

In the instant case, CD, the buyer becomes insolvent, and ¢S50 bags are

in transit. AB, the seller, can stop the goods in transit by giving a notice

of it to CD. The official receiver, on CD’s insolvency cannot claim the bags.

Q. Bank - SOGA Unit 4
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Q! | Naveen incorporated a “One Person Company” making his sister Navita about the maximum amount of dividend that can be declared by the
as the nominee.Navita isleaving India permanently due to her marriage company as per the provisions of the Companies Act, 2013. Examine the
abroad. Dueto this fact, she is withdrawing her consent of nomination relevant provisions of the Companies Act, 2013 and advise the members
in the said One Person Company. Taking into considerations the provisions accordingly.
of the Companies Act, 2013 answer the questions given below. [El7i3[E] OR
(a) | If Navita is leaving India permanently, is it mandatory for her to - A, B and € has decided to set up a new club with name of ABC club
withdraw her nomination in the said One Person Company? i having objects to promote welfare of Christian society. They planned to
(b) | If Navita maintained the status of Resident of India after her marriage, do charitable work or social activity for promoting the art work of
then can she continue her nomination in the said One PersonCompany? economically weaker section of Christian society. The company obtained
Ans: the status of section 8 company and started operating from Ist April,
(a) | Yes, it is mandatory for Navita to withdraw her nomination in the said 2017 onwards.
OPC as she is leaving India permanently as a natural person who is an However, on 30th September 2019, it was observed that ABC club was
Indiancitizenand whether resident in India or otherwise and has stayed violating the objects of its objective clause due to which it was granted
in India for a period of not less then 120 days during the immediately the status of section 8 Company under the Companies Act 2013.
preceding financial year shall be a nominee in OPC. Discuss what powers can be exercised by the central government against
(b) | Yes, Navita can continue her nomination in the said OPC, if she maintained ABC club, in such a case? Oz O
the status of Resident of India after her marriage by staying in India for-  Ans: | Section 8 of the Companies Act, 2013 deals with the :’ -
a period of not less than 120 days during the immediately preceding formation of companies which are formed to: O] -
financial year. e Promote the charitable objects of commerce, art, science, sports,
education,research, social, welfare, religion, charity, protection of
environment, etc.
Q2 | What do you mean by "Companies with charitable purpose" (section 3) e Such company intends to apply its profits
under the Companies Act 20137 Mention the conditions of the issue and . )
revocation of the licence of such company by the government © Prohibiting its object and
OR e Prohibiting the payment of nay dividend to it members.
A company registered under Section 8 of the Companies Act, 2013,
eamed huge profits during the financial year ended on 31" March, 2013 Powers of Central Government to issue license :
(i) | Section 2 allows the Central Government to register such person or association

due to some Favorable policies declared by the Government of India and

implemented by thecompany. Considering the development, some

members of the company wanted the company to distribute dividends

to the members of the company. They approached you to advise them

of persons as a company with limited liability without the addition of

words 'limited or private limited to its name, by issuing Licence on such

conditions as it deems fit.
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(ii) | The registrar shall on an application register such person or association therefore, is state in this clause.
as a company under this section. (d) | Liability Clause:The liability of members of the company, whether
(i) | on registration the company shall enjoy same privileges and obligation limited or unlimitedand also states how the liability is limited. Company
as of a limited company. limited by shares and companylimited by guarantee.
(e) | capital Clause:The amount of authorized capital divided into share of
Revocation of license: fixed amounts and the number of shares with the subscribers to the
The Central Government may by order revoke the license of the company memorandum have agreed totake. A company not having share capital
where the company contravenes any of the requirements or the conditions need not have this clause.
of this section subject to which a licence is issued or where the affairs (f) | Association Clause: The Memorandum shall conclude the association
of the company are conducted fraudulently, or violative of the objects of clause. Everysubscriber tothe memorandum shall take at least one share,
the company or prejudicial to public interest. and shall write againsthis name, thenumber of shares taken by him.
Before such revocation, the Central Government must give it a written
notice of its intention to revoke the licence and opportunity to be heard m
inthe matter.
On revocation of the licence, the Register shall put ‘limited or ‘private Q4 | Examine the following whether they are correct or incorrect along with
limited’ against the name of the company in its register. reasons: A O
(a) | A company being an artificial person cannot own property : o

Q3 | “The Memorandum of Association is a charter of a company”. Discuss. and cannot sue or be sued. [=
Alsoexplain in brief the contents of Memorandum of Association. Ans:

Ans. | The Memorandum of Association of Company is in fact its charter, it (a) | Incorrect:A company is an artificial person as it is created by a process
defines its constitution and the scope of the powers of the company other than natural birth. It is legal or judicial as it is created by law. It is
with which it has been established under the Act. It is the very foundat/on a person since it is clothed with all the rights of an individual.
on which the whole edifice of the company it built. Further, the company being a separate legal entity can own property,
Contents of Memorandum: have banking account, raise loans, incur liabilities and enter into contracts.

(a) | Name Clause: the name of the company must end with the Even members can contract with company, acquire right against it or
words “limited” in case of Public Limited Company or “private limited” incur liability to it. It can sue and be sued in its own name. It can do
in case of Private Limited Company everything which any natural person can do except be sent to jail, take

(b) | Registered Office Clause:The state in which the registered office of the an oath, marry or practice a learmed profession.
company is situated. Hence, it is a legal person in its own sense.

(c) | Object Clause: The objects for which the company is proposed to be

incorporated and any matter considered necessary in furtherance
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Q. Bank - COMPANIES ACT

(b) | A private limited company must have a minimum of two members, while by the shareholders of the company.
a publiclimited company must have at least seven members.

Ans: | Comect:Section 3 of the Companies Act, 2013 deals with the basic requirement
with respect to the constitution of the company. In the case of a public
company, any 7 or more persons can form a company for any lawful Q6 | Mike Limited Company incorporated in India having Liaison office at
purpose by subscribing their names tomemorandum and complying with Singapore. Explain in detail meaning of Foreign Company and analysis
the requirements of this Act in respect of registration. In exactly the onwhether Mike Limited would be called as Foreign Company as it
same way, 2 or more persons can form a private company. established a Liaison office at Singapore as per the provisions of the

Companies Act,2013? ElEesE

QS | Briefly explain the “doctrine of ultravires” under the Companies Act, Ans: | Foreign company means any company or body corporate -
2013.What are the consequences of ultravires acts of the company? incorporated outside India, which:. [=]

Ans: | The meaning of the term ultra vires is simply “beyond (their) powers”. (a) | Has a place of business in India, whether by itself or through agent
The legal phrase “ultra vires” is applicable only to acts done in excess of. physically orthrough electronic mode and,
the doers. This presupposes that the powers in their nature are limited. (b) | conduct any business activity in India in any other manner.
It is a fundamental rule of Company Law that the objects of a company According to the given case, Mike Limited Company incorporated in India
asstated in its memorandum can be departed from only to the extent having liaison office at Singapore.
permitted by the Act, thus far and no further. In consequence, any act Thus, as it is incorporated in India it is an Indian Company and not a
done or a contract made by the company which travels beyond the foreigncompany.
powers not only of the directors but also of the company is wholly void
and inoperative in lawand is therefore not binding on the company. on
this account, a company can be restrained from employing its fund for Q7 | ABC Limited has allotted equity shares with voting rights to Xy2
purposes other than those sanctioned by the memorandum. [Elgzxsls] Limited worth Rs. IS Crores and issued Non-Convertible Debentures
Likewise, it can be restrained from carrying on a trade . worth Rs. 40 Crores during the Financial Year 2019-20. After that total
different from the one it is authorised to carry on. [=] Paid-up Equity Share Capital of the company is Rs. 100 Crores and Non-
The impact of the doctrine of ultra vires is that a company can neither Convertible Debentures stands at Rs. 120 Crores. B
be sued on an ultra vires transaction, nor can it sue on it. Since the Define the Meaning of Associate Company and comment on ¥ i
memorandumis a “public document”, it is open to public inspection. whether ABC Limited and XY2 Limited would be called 5
Therefore, when one deals with a company one is deemed to know about Associate Company as per the provisions of the Companies Act, 2013?
the powers of the company. If in spite of this you enter into a transaction Ans: | As per Section 2(6) of the Companies Act, 2013, an Associate Company

which is ultra vires the company, you cannot enforce it against the company.

inrelation to another company, means a company in which that other

An act which is ultra vires the company being void, cannot be ratified

company has a significant influence, but which is not a subsidiary
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company of the company having such influence and includes a joint

6,00,000 equity shares of Rs. 100 each. 200,000 equity shares are held by

venture company.

Central government and 1,20,000 equity shares are held by Government

The term “significant influence” means control of at least 20% of total

of Maharashtra. The holding of equity shares by both government is

share capital, or control of business decisions under an agreement.

3,20,000which is more than $1% of total paid up equity shares.

The term “Total Share Capital”, means the aggregate of the-

Hence, SK Infrastructure Limited is a government company.

(a) Paid-up equity share capital; and

(b)convertible preference share capital.

RTP/JAN 2021

In the given case, as ABC Ltd. has allotted equity shares with voting

rightstoXy2 Limited of Rs. IS cr, which is less than requisite control of Q9

Popular Products Ltd. is company incorporated in India, having a total

20% oftotal share capital (i.e. 100cr) to have a significant influence of

ShareCapital of 20 Crores. The Share capital comprises of 12 Lakh equity

XY2 Ltd. Since the said requirement is not complied, therefore ABC Ltd.

shares of Rs. 100 each and 8 Lakhs Preference Shares of Rs. 100 each.

and XY2 Ltd. are not associate companies as per the Companies Act,

Delight Products Ltd. And happy products Ltd. Hold 2,50,000 and

2013. Holding/allotment of non-convertible debentures has no relevance

3,50,000 shares respectively in Popular Products Itd. Another company

for ascertaining significant influence.

Cheerful products ltd. holds 2,50,000 shares in Popular Products Ltd..

] RTP MAY 21/ MAY 2020/ JUNE 2023/ NOV-2020

Jovial Ltd. is the holding company for all above three companies namely

Delight Products Ltd; Happy products Itd: Cheerful products ltd. Can

Jovial Ltd., be termed as subsidiary company of Popular Products Ltd,, if

Q@8 | SK Infrastructure Limited has a paid up share capital divided into it Controls composition of directors of Popular Products Ltd, State the
6,00,000equity shares of Rs. 100 each. 2,00,000 equity shares of the related provision in the favour of your answer. 00 e O N
corZFany are held by Central Government and 1,20,000 equity shares are Ans: | A subsidiary company in relation to any other company : o
held by Government of Maharashtra. Explain with reference to relevant means a company in which the holding company- [
provisions of the Companies Act, 2013, whether SK Infrastructure () | controls the composition of the Board of Director, or
Limited can be treated as Government Company. (ii) | Exercises or controls more than one-half of the total voting power either

Ans: | Government Company means any company in which not atits own ortogether with one or more of its subsidiary companies.
less than $1% ofthe paid-upshare capital is held by- A company is holding company in relation to one or more other companies

(i) _| The central Government, or means a company of which other company are subsidiary company.

(ii) | By any state Government or Governments, or In the given case Jovial Ltd. is controlling the composition of the Board

iii) | Partly by the Central Government and partly by one or more State

of Director of Popular Products Ltd. and hence it can be called as Holding

Governments, andthe section includes a company which is a subsidiary

Co. of Popular Products Ltd. and Popular Products Ltd., its subsidiary.

company of such agovernmentcompany.

In the instant case, paid up share capital of SK Infrastructure Limited is

756




e VIDHYODAY

V-
—*™ VIDHYA KA UDAY

Q. Bank - COMPANIES ACT

Qlo Mr. Dhruv was appointed as an employee in Sunmoon Timber Private Q!l | ABC Limited was registered as a public company. There were 24S
Limited on the condition that if he was to leave his employment, he will members in the company. Their details are as follows:
not solicitcustomers of the company. After some time, he was fired Directors and their relatives 190
from company. He set up his own business under proprietorship and Employees IS
undercut Sunmoon Timber Private Limited’s prices. On the legal advice Ex-employees 20
from his legal consultant and to refrain from the provisions of breach of (shares were allotted when they were employees)
contract, he formed a new company under the name Seven Stars Timbers others
Private Limited. In this company, his wife and a friend of Mr. Dhruv (Including 10 joint holders holding shares jointly in the
were the sole shareholders and directors. Theytook over Dhruv’s business name of father and son)
and continued it. Sunmoon Timber Private Limited files a suit against The Board of directors of the company propose to convert .
Seven Stars Timbers Private Limited for violation of contract. Seven Stars it into a private company. Advice whether reduction in the number of
Timbers Private Limited argued that the contract was entered between members is necessary for conversion
Mr. Dhruv and Sunmoon Timber Private Limited and as company has Ans: | "Private company" means a company having a minimum paid-up share
separate legal entity, Seven Stars Timbers Private Limited has vot violated capital as may be prescribed, and which by its articles, (except in case
the terms of agreement. Explain with reasons, whether separate Iegal of One Person Company, limits the number of its members to two
entity between Mr. Dhruv and Seven Stars Timbers Private hundred).
Limited will be disregarded? However, where two or more persons hold one or more shares in a company jointly,

they shall, for the purpose of this clause, be treated as a single member.
Ans: | It was decided by the court in the case of Gilford Motor Co. Vs. Home, It is further provided that-

that if the company is formed simply as a mere device to evade legal (a)

Person who are in the employment of the company; and

obligations, though this is only in limited and discrete circumstances, (b)

Persons who, having been formerly in the employment to the company,

courts can pierce the corporate veil. In other words, if the company is

were members of the company while in that employment and have

mere sham or cloak, the separate legal entity can be disregarded.

continued to be members after the employment ceased, shall not be

On considering the decision taken in Gilford Motor Co. Vs. Horne and facts

included in the number of members.

of the problem given, it is very much clear that Seven Stars Timbers Private

In the instant case, Total No. of Members of ABC Ltd. will be counted as

Limited was formed just to evade legal obligations of the agreement between follow:
Mr. Dhruv and Sunmoon Timber Private Limited. Hence, Seven Stars Timbers |.Directors & their relatives- 190 RTP/JAN 2021
Private Limited is just a sham or cloak and separate legal entity between 2.0ther (10 couple) (10 x 1) - 10

Mr. Dhruv and Seven Stars Timbers Private Limited should be disreqarded

200

Since No. of member do not exceed 200. Therefore, there is no need for

reduction in the number of members.
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Q12 | NarendraMotors Limited is a government company. Shah Auto Private Q13 | Define OPC (One Person Company) and state the rules regarding its
Limited is a private company having share capital of ten crores in the membership. Can it be converted into a non-profit company under
form of ten lacs shares of Rs. 100 each. Narendra Motors Limited is section 8 or a private company? OR&E0)
holding five lacs five thousand shares in Shah Auto Private Limited. Ans: | Section 2(62) of companies’act , 2013 defines one person ,-?;"5’_ .
Shah Auto Private Limited claimed the status of Government Company. company as company which has only person as member =
Advise as legal advisor, whether Shah Auto Private Limited is OPC has been introduced to encourage entrepreneurship and corporatization
government company under the provisions of Companies Act, 2013? ofbusiness.

Ans: | According to the provisions of Section 2(4S) of Companies Act, 2013, Rules regarding OPC membership :

Government Company means any company in which not less than $1% . only a natural person who is an Indian citizen and whether resident in
of thepaid-up share capital is held by- India or othenwise and has stayed in India for a period of not less then

(i) | The central Government, or 120 days during the immediately preceding financial year be eligible to

(i) | By any State Government or Governments, or incorporate OPC and a nominee for sole member of OPC.

iii) | Partly by the Central Government and partly by one or more State 2. No person shall be eligible to incorporate more than one person company
Governments, and the section includes a company which is a subsidiary or become nominee in more than one such company.
company of such a Government company. 3 No minor shall become member or nominee of the OPC or can hold share
According to Section 2(87), “subsidiary company” in relation to any with beneficial interest. RTP/MAY 2018
other company(that is to say the holding company), means a company
in which the holding exercises or controls more than one-half of the Convrsion of a non-profit company under section 8 or a private company :
total voting power either at its own or togetherwith one or more of its Such company cannot be incorporated or converted into a company under
subsidiary companies. section 8 of the act, though OPC can be converted to private or public
By virtue of provisions of Section 2(87) of Companies Act, 2013, Shah companies in certain cases.

Auto Private Limited is a subsidiary company of Narendra Motors Limited

becauseNarendra Motors Limited is holding more than one-half of the Q14 | There are cases, where company law disregards the principle of corporate
total voting powerin Shah Auto Private Limited. personality or the principle that the company is a legal entity distinct
Further as per Section 2(4S), a subsidiary company of Government fromits shareholders or members. Elucidate.

Company is also termed as Government Company. Hence, Shah Auto Ans. | The cases on the basis of which the principle of Corporate Personality of

Private Limited being subsidiary of Narendra Motors Limited will also be

a company can be disregarded under the Companies Act, 2013 are;

considered as Government Company.

To determine the character of the company i.e. to find out whether

RTP / DECEMBER 2023/RTP / NOV. 2021

company is an enemy or friend:A company may be charactised as an

enemy company , if its affairs are under control of people of enemy

country. (Case law - Diamler co Ltd vs Continental Tyre and Rubber
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Company) With reference to the same, briefly explain the doctrine of “ultravires”
2. | To protect revenue / tax: In certain matters concerning the under the Companies Act, 2013. What are the consequences of ultravires
law of taxes duties and stamps particularly where guestion acts of the company?
of the controlling interest is in issue. (Case law —S Berendsen Ltd Vs Ans. | The meaning of the term ultra vires is simply “beyond (their) powers”.
Commisoner of Inland Revenue) The legal phrase “ultra vires” is applicable only to acts done in excess of
3. To avoid a legal obligation: Where it was found that the sole purpose for the legal powers of the doers.
the formation of the Company was to use it as a device to reduce the It is a fundamental rule of Company Law that the objects of a company
amount to be paid by way of bonus to workmen, the supreme court as stated in its memorandum can be departed from only to the extent
upheld the piercing of the veil to look at Real Transaction. ( Case Law — permitted by the Act, thus far and no further. In consequence, any act
Workmen of Associated Rubber industry Lts V/s Associated Rubber done or a contract made by the company which travels beyond the
Industry Ltd) powers not only of the directors but also of the company is wholly void
4. | Formation of subsidiaries as agents: A company may sometimes be and inoperative in law and is therefore not binding on the company
regarded as an agent or trustee of its members, or of another company If you have lent money to the company on such a transaction, you cannot
and may therefore be deemed to have lost its individuality in favour of recover itfrom the company. But, if the money has not been expended,
its principal. Here the principal will be held liable for the acts of that then lender may bring an injunction order on the Co. to stop it from
company parting from it. This is because companydoes not becomes owner of it.
S. Company formed for fraud/ improper conduct or to defeat law: Where However, if themoney has been used, then lender slips into the shoes of
the device of incorporation is adopted for some illegal or improper, the debtor paid - off and consequently can recover his loan tothat extent.
purpose e.g. to defeat or circumvent law, to defraud creditors or to avoid In the given case, the transaction is ultra-vires and hence the company
Legal obligations. NOV- 2018 Ravi Private Limited is not liable to pay the debt. Mudra Finance Ltd.
maybeing injunction order on Ravi Pvt. Ltd. to stop it from parting with
Q1S | Ravi Private Limited has borrowed 35 crores from Mudra Finance Ltd. the funds.

MAY - 2018 / DEC - 2021 / RTP

Th/'sdebtis ultra w'res to the company. Exam/'ne whether the company

to Mudra Finance Ltd.? Q16

Mr. X had purchased some goods from M/s ABC on credit. A credit period

OR

of one month was allowed to Mr. X. Before the date Mr. X went to the

ABC Limited was into sale and purchase of iron rods. This was the main

company and wanted to repay the amount due him. He found only Mr. 2

object of the company mentioned in the Memorandum of Association.

there, who was the factory supervisor of company. Mr. 2 told Mr. X that

The company entered into a contract with Mr. John for some finance

the accountant and the cashier were leave, he is in-charge of receiving

related work. Later on, the company repudiated the contract as being

money and he may pay the amount to him Mr. 2 issued a money receipt

ultra vires.

under his signature. Aftertwo months M/S ABC Limited issued a notice
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to Mr. X for non-payment of the dues within the stipulated period. Mr. X

whether the contention of Sound Syndicate Ltd. is correct or not?

informed the company that he had already cleared the dues and he is Ans: | In case of The Royal British Bank Vs. Turouand, this doctrine was clearly
no more responsible for the same. He also contended that Mr. 2 is an explained.As per the doctrine of indoor Management, outsiders are entitled
employee of the company to whom he had made the payment and to assume allthe detailed formalities for doing an act authorised by the
being an outsider, he trusted the words of Mr. 2 as duty dlstnbut/on is a articles, and Outsider, is not at all required to inguire into  [ElEh%m]
job of the intemal management of the company. Analyse z the intemal affair of the company. o
the situation and decide whether Mr. X is free from his .
liability. The bond signed by the director and secretary on behalf of the company,
Ans: | In this case according to the facts provided it is clearly observable that was held to be valid and bank was not required to inguire whether any
thesituation points towards the applicability of the Doctrine of Indoor ordinary resolution was passed or not. This is the Indoor Management
Management in relevance to the affairs of the company M/s ABC Limited. rule, that the company's indoor affair are company's problem.
According to the terms of the Doctrine of Indoor Management if an act In the given case, the articles of the company, authorize the director to
is authorised by the articles or memorandum, an outsider is entitled to borrow on behalf of the company. Mr. Liddle a director borrowed money
assume that all the detailed formalities for doing that act have been but, later on company denied its liability to repay on the pretext that no
observed. Here in this case if we view the facts from the perspective of resolution was so passed and lender should have enguired about the
applicability of the Doctrine. same prior to providing the loan. Held, the contention of Sound Syndicate
'Lta’. is not correct, as the outsider is not obligated to enguire into the
internal affair of the company. ICAT STUDY MAT.
Q17 | Sound Syndicate Itd, a public company, its articles of association eam Q18 | Explain the concept of "Dormant Company" as envisaged in the Companies
power the managing agents to borrow both short and long arm loans on Act, 2013,
behalf of the company, Mr. Liddle, the director of the company, approached Ans: | Dormant Company (Section 4SS of the Companies Act, 2013)

Easy Finance Lid, a non-banking finance company for a loan Rs. 25,00,000

Where a company is formed and registered under this Act for a future

in name of the company.

project or to hold an asset or intellectual property and has no significant

The Lender agreed and provided the above said loan. Later on Sound

accounting transaction, such a company or an inactive company may

Syndicateltd, refused to repay the money borrowed on the pretext that

make an application to the Registrar in such manner as may be

noresolution authorizing such loan have been actually passed by the

prescribed for obtaining the status of dormant company.

company and the lender should have enguired about the same prior

« Iy » . .
Inactive company” means a company which has not been carrying on

providing such loan hence company not liable to pay such loan.

any business or operation, or has not made any significant accounting

Analyses the above situation in terms of the provisions of Doctrine of

transaction during the last two financial years, or has not filed financial

Indoor Management under the Companies Act, 2013 and examine

statements and annual returns during the last two financial years.

760




¢« VIDHYODAY

=~ VIDHYA KA UDAY

Q. Bank - COMPANIES ACT

[¢

Significant accounting transaction” means any transaction other than — Q20 | When a company is registered, it is clothed with a legal personality.
(a) | payment of fees by a company to the Registrar; Explain.
(b) | payments made by it to fulfil the requirements of this Act or any other law;  Ans: | When a company is registered, it is clothed with a legal personality. It
(c) | allotment of shares to fulfil the requirements of this Act; and [=l # =] comes to have almost the same rights and powers as a human being. Its
(d) | payments for maintenance of its office and records. bR, - existence is distinct and separate from that of its members. A company
can own property, have bank account, raise loans, incur liabilities and
enter into contracts.
(a) | Itis atlaw, a person different altogether from the subscribers to the
Q19 | The Articles of Association of XY2 Ltd. provides that Board of Directors memorandum of association. Its personality is distinct and separate
has authority to issue bonds provided such issue is authorized by the from the personality of those who compose it.
shareholders by a necessary resolution in the general meeting of the (b) | Even members can contract with company, acquire right against it or
company. The company was in dire need of funds and therefore, it incur liability to it. For the debts of the company, only its creditors can
issued the bonds to Mr. X without passing any such resolution in general sue it and not its members.
meeting. Can Mr. X recover the money from the company? Decide A company is capable of owning, enjoying and disposing of property in
referring the relevant provisions of the Companies Act, 2013. its own name. Although the capital and assets are contributed by the
Ans: | According to the Doctrine of Indoor Management, if an act is authorised shareholders, the company becomes the owner of its capital and assets.
by the articles or memorandum, an outsider is entitled to assume that The shareholders are not the private or joint owners of  [ElgufilE
all the detailed formalities for doing that act have been observed. As per the company’s property. -
the case of the Royal British Bank vs. Turquand [1856] 6E & B 327, the
directors of R.B.B. Ltd. gave a bond to T. The articles empowered the Q2] | F, an assessee, was a wealthy man earning huge income by way of
directors to issue such bonds under the authority of a proper resolution. dividend and interest. He formed three Private Companies and agreed
In fact, no such resolution was passed. Notwithstanding that, it was held with each to hold a bloc of investment as an agent for them. The
that T could sue on the bonds on the ground that he was entitled to dividend and interest income received by the companies was handed
assume that the resolution had been duly passed. This is the doctrine of back to F as a pretended loan. This way, F divided his 5
indoor management, popularly known as Turguand Rule. income into threeparts in a bid to reduce his tax liability.
Since, the given guestion is based on the above facts, accordingly here in .
this case Mr. X can recover the money from the company considering Decide, for what purpose the three companies were established?
that all required formalities for the passing of the resolution have been Whether the legal personality of all the three companies may be
duly complied. [=¥3=] disregarded.
Ans: | The House of Lords in Salomon Vs Salomon & Co. Ltd. laid down that a

company is a person distinct and separate from its members, and




VIDHYODAY

=" VIDHYA KA UDAY

therefore, has an independent separate legal existence from its members  Ans: | Corporate Veil: Corporate Veil refers to a legal concept whereby the
who have constituted the company. But under certain circumstances the company is identified separately from the members of the company.
separate entity of the company may be ignored by the courts. When The term Corporate Veil refers to the concept that members of a
that happens, the courts ignore the corporate entity of the company and company are shielded from liability connected to the company’s actions.
look behind the corporate fagade and hold the persons in control of the If the company incurs any debts or contravenes any laws, the corporate
management of its affairs liable for the acts of the company. Where a veil concept implies that members should not be liable for those errors.
company is incorporated and formed by certain persons only for the In other words, they enjoy corporate insulation.
purpose of evading taxes, the courts have discretion to disregard the corporate Thus, the shareholders are protected from the acts of the company.
entity and tax the income in the hands of the appropriate assessee. However, under certain exceptional circumstances the courts lift or pierce
the corporate veil by ignoring the separate entity of the company and
(1) | The problem asked in the guestion is based upon the aforesaid facts. The the promoters and other persons who have managed and controlled the
three companies were formed by the assessee purely and simply as a affairs of the company. Thus, when the corporate veil is lifted by the courts
means of avoiding tax and the companies were nothing more than the , the promoters and persons exercising control over the affairs of the
fagade of the assessee himself. Therefore the whole idea of Mr. F was company are held personally liable for the acts and debts of the company.
simply to split his income into three parts with a view to evade tax. No The following are the cases where company law disregards the principle
other business was done by the company. of corporate personality or the principle that the company is a legal
(2) | The legal personality of the three private companies may be disregarded entity distinct and separate from its shareholders or members:
because the companies were formed only to avoid tax liability. It carried (i) | To determine the character of the company i.e. to find out whether co-
on no other business, but was created simply as a legal entity to ostensibly enemy or friend EltaE
receive the dividend and interest and to hand them over to the assessee (i) | To protect revenue/tax “: -' B
as pretended loans. The same was upheld in Re Sir DinshawManeckji (iii) | To avoid a legal obligation ! B
Petit AIR 1927 Bom.37] and Juggilal vs. Commissioner of Income Tax AIR (iv) | Formation of subsidiaries to act as agents
(1969) sc (332). (v) | company formed for fraud/improper conduct or to defeat law.
Q23 | Explain clearly the doctrine of ‘Indoor Management’ as applicable in
Q22 | Some of the creditors of Pharmaceutical Appliances Ltd. have complained cases of companies registered under the Companies Act, 1956. Explain
that the company was formed by the promoters only to defraud the the circumstances in which an outsider dealing with the company
creditors and circumvent the compliance of legal provisions of the cannot claim any relief on the ground of ‘Indoor Management’.
Companies Act, 2013. In this context they seek your advice as to the Ans: | Doctrine of Indoor Management (Companies Act, 2013); According to the

meaning of corporate veil and when the promoters can be made

“doctrine of indoor management” the outsiders, dealing with the company

personally liable for the debts of the company.

though are supposed to have satisfied themselves regarding the competence
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of the company to enter into the proposed contracts are also entitled to

The protection of the “Turquand Rule” is also not available where the

assume that as far as the intemal compliance to procedures and regulations

circumstances surrounding the contract are suspicious and therefore

by the company is concerned, everything has been done properly. They

invite inquiry. Suspicion should arise, for example, from the fact that an

are bound to examine the registered documents of the company and

officer is purporting to act in matter, which is apparently outside the

ensure that the proposed dealing is not inconsistent therewith, but they

scope of his authority. Where, for example, as in the case of Anand

are not bound to do more. They are fully entitled to presume regularity

Bihari Lal vs. Dinshaw& Co. the plaintiff accepted a transfer of a company’s

and compliance by the company with the internal procedures as required

property from its accountant, the transfer was held void. The plaintiff

by the Memorandum and the Articles. This doctrine is a limitation of the

could not have supposed, in absence of a power of attorney that the

doctrine of “constructive notice” and popularly known as the rule laid down

accountant had authority to effect transfer of the company’s property.

in the celebrated case of Royal British Bank v. Turguand. Thus, the doctrine

Similarly, in the case of Haughton & Co. v. Nothard, Lowe & Wills Ltd.

of indoor management aims to protect outsiders against the company.

where a person holding directorship in two companies agreed to apply

The above mentioned doctrine of Indoor Management or Turguand Rule

the money of one company in payment of the debt to other, the court

has limitations of its own. That is to say, it is

said that it was something so unusual “that the plaintiff were put upon

inapplicable to the following cases, namely:

inguiry to ascertain whether the persons making the contract had any

(a) | Actual or constructive knowledge of irregularity: The rule does not protect authority in fact to make it.” Any other rule would “place limited
any person when the person dealing with the company has notice, companies Without any sufficient reasons for so doing, at the mercy of
whether actual or constructive, of the irreqularity. any servant or agent who should purport to contract on their behalf.”
InHoward vs. Patent Ivory Manufacturing Co. where the directors could (c) | Forgery: The doctrine of indoor management applies only to irregularities
not defend the issue of debentures to themselves because they should which might otherwise affect a transaction but it cannot apply to
have known that the extent to which they were lending forgery which must be regarded as nullity.
money to the company required the assent of the general Forgery may in circumstances exclude the ‘Turguand Rule’. The only clear
meeting which they had not obtained. illustration is found in the Ruben v Great Fingall Consolidated. In this
Likewise, in Morris v Kansseen, a director could not defend an allotment case the plaintiff was the transferee of a share certificate issued under
of shares to him as he participated in the meeting, which made the the seal of the defendant’s company. The company’s secretary, who had
allotment. His appointment as a director also fell through because none affixed the seal of the company and forged the signature of the two
of the directors appointed him was validly in office. directors, issued the certificate.

(b) | Suspicion of Irreqularity: The doctrine in no way, rewards those who The plaintiff contended that whether the signature were genuine or forged

behave negligently. Where the person dealing with the company is put

was apart of the internal management, and therefore, the company

upon an inguiry, for example, where the transaction is unusual or not in

should be estopped from denying genuineness of the document. But it

the ordinary course of business, it is the duty of the outsider to make

was held, that the rule has never been extended to cover such a

the necessary enguiry.

complete forgery.
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Q24 | Jagannath Oils Limited is a public company and having 220 members. of the company but not during present membership which was started
of which 25 members were employee in the company during the period from Ist December 2016 i.e. after the date on which these 25 members
Ist April 2006 to 28th June 2016. They were allotted shares in Jagannath were ceased to the employee in Jagannath 0Oils Limited. Hence, they will
Oils Limited first time on Ist July 2007 which were sold by them on | st be considered as members for the purpose of the limit of 200 members.
August 2016. After some time, on Ist December 2016, each of those 2S The company is required to reduce the number of members before
members acquired shares in Jagannath 0ils Limited which they are converting it into a private company.
holding till date. Now company wants to convert itself into a private (b) | on the other hand, if those 25 members were ceased to be employee on
company. State with reasons: [elEh=m 23th June 2017, they were employee at the time of getting present
(a) | Whether Jagannath 0ils Limited is required to reduce the : o membership. Hence, they will not be counted as members for the purpose
number of members. O of the limit of 200 members and the total number of members for the
(b) | Would your answer be different if above 2S5 members were the employee purpose of this sub-section will be 195. Therefore, Jagannath 0ils Limited
in Jagannath 0ils Limited for the period from Ist April 2006 to 238th is not required to reduce the number of members before converting it
June 20172 into a private company
Ans: | According to Section 2(68) of Companies Act, 2013, “Private company”
means a company having a minimum paid-up share capital as may be Q25 | A transport company wanted to obtain licences for its vehicles but could
prescribed, and which by its articles,— not obtain licences if applied in its own name. It, therefore, formed a
(i) | restricts the right to transfer its shares; subsidiary company and the application for licence was made in the
(ii) | except in case of One Person Company, limits the number of its members name of the subsidiary company. The vehicles were to be transferred to
to two hundred: the subsidiary company. Will the parent and the subsidiary =]
Provided that where two or more persons hold one or more shares in a company be treated as separate commercial units? B
company jointly, they shall, for the purposes of this clause, be treated as Explain in the light of the provisions of the Companies Act, 2013, El. .
a single member: Ans: | If the subsidiary is formed to act as agent of the Principal Company, it
Provided further that— may be deemed to have lost its individuality in favour of its principal.
(A) | persons who are in the employment of the company; and The veil of Corporate Personality is lifted and the principal will be held
(B) | persons who, having been formerly in the employment of the company, liable for the acts of subsidiary company.
were members of the company while in that employment and have The facts of the case are similar to the case of Merchandise Transport
continued to be members after the employment ceased, Limited vs. British Transport Commission (1982), wherein a transport
shall not be included in the number of members; and company wanted to obtain licences for its vehicles but could not do so, if
Giii) | prohibits any invitation to the public to subscribe for any securities of applied in its own name. It, therefore, formed a subsidiary company, and
the company; the application for the licence was made in the name of the subsidiary.
(a) | Following the provisions of Section 2(68), 25 members were employees The vehicles were to be transferred to the subsidiary company. Held, the
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parent and the subsidiary were held to be one commercial unit and the Q27 | In the Flower Fans Private Limited, there are only § members. All of

application for licences was rejected. them go in a boat on a pleasure trip into an open sea. The boat capsizes

Hence, in this case the parent and the subsidiary company shall not be and all of them died being drowned. Explain with reference to the

treated as separate commercial units. provisions of Companies Act, 2013: [OF &% 0]

G) Is Flower Fans Private Limited no longer in existence? I ; o
Q26 | Nolimit Private Company is incorporated as unlimited company having (ii) | Further is it correct to say that a company being an artificial [=]

share capital of" 10,00,000. One of its creditors, Mr. Samuel filed a suit personcannot own property and cannot sue or be su

against a shareholder Mr. Innocent for recovery of his debt against Ans.

Nolimit Private Company. Mr. Innocent has given his plea in the court (i) | Perpetual Succession — A company on incorporation becomes a separate

that he is not liable as he is just a shareholder. Explain, whether Mr. legal entity. It is an artificial legal person and have perpetual succession

Samuel will be successful in recovering his dues from Mr. Innocent? which means even if all the members of a company die, the company

Ans: | Section 2(92) of Companies Act, 2013, provides that an unlimited still continues to exist. It has permanent existence.

company means a company not having any limit on the liability of its The existence of a company is independent of the lives of its members.

members. The liability of each member extends to the whole amount of It has a perpetual succession. In this problem, the company will continue

the company’s debts and liabilities, but he will be entitled to claim as a legal entity. The company's existence is in no way affected by the

contribution from other members. In case the company has share death of all its members.

capital, the Articles of Association must state the amount of share (ii) | The statement given is incorrect. A company is an artificial person as it

capital and the amount of each share. So long as the company is a is created by a process other than natural birth. It is legal or judicial as

going concern the liability on the shares is the only liability which can it is created by law. It is a person since it is clothed with all the rights

be enforced by the company. The creditors can institute proceedings for of an individual. Further, the company being a separate legal entity can

winding up of the company for their claims. The official liguidator may own property, have banking account, raise loans, incur liabilities and
o enter into contracts. Even members can contract with company, acquire
- right against it or incur liability to it. It can sue and be sued in its own

name. It can do everything which any natural person can do except be

On the basis of above, it can be said that Mr. Samuel cannot directly sent to jail, take an oath, marry or practice a learned profession. Hence,

claim his dues against the company from Mr. Innocent, the shareholder it is a legal person in its own sense.

of the company even the company is an unlimited company. Mr. Innocent

is liable upto his share capital. His unlimited liability wil | arise when Q23 | Explain the classification of the companies on the basis of control as

official liguidator calls the members for their contribution towards the per the Companies Act, 2013,

liabilities and debts of the company at the time of winding up of company. Ans. | In line with the Companies Act, 2013, following are the

classification of the Companies on the basis of control:
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(a) | Holding and subsidiary companies: ‘Holding and subsidiary’ companies Q29 | BC Private Limited and its subsidiary KL Private Limited are holding
are relative terms. 90,000 and 70,000 shares respectively in PQ Private Limited. The paid-up
A company is a holding company in relation to one or more other companies, share capital of PQ Private Limited is" 30 Lakhs (3 Lakhs equity shares
means a company of which such companies are subsidiary companies. of " 10 each fully paid). Analyse with reference to provisions of the
[section 2(46)] Companies Act, 2013 whether PQ Private Limited is a subsidiary of BC
For the purposes of this clause, the expression “company" includes any Private Limited. What would be your answer if KL Private Limited is
body corporate. holding 1,60, 000 shares in PQ Private Limited and no shares are held by
Whereas section 2(87) defines “subsidiary company” in relation to any BC Private Limited in PQ Private Limited?
other company (that is to say the holding company), means a company Ans: | Section 2(87) of the Companies Act, 2013 defines “subsidiary company”
in which the holding company— in relation to any other company (that is to say the holding compang)
(i) | controls the composition of the Board of Directors; or means a company in which the holding company— ]
(i) | exercises or controls more than one-half of the total voting power either (i) | controls the composition of the Board of Directors; or .
at its own or together with one or more of its subsidiary companies: (i) | exercises or controls more than one-half of the total voting [l
Provided that such class or classes of holding companies as may be power eitherat its own or together with one or more of its subsidiary
prescribed shall not have layers of subsidiaries beyond such numbers as companies:
may be prescribed. For the purposes of this section —
() | a company shall be deemed to be a subsidiary company of the holding
(b) | Associate company [Section 2(6)]: In relation to another company, means company even if the control referred to in sub-clause (i) or sub-clause
a company in which that other company has a significant influence, but (ii) is of another subsidiary company of the holding company,
which is not a subsidiary company of the company having such influence Gi) | “lager” in relation to a holding company means its subsidiary or subsidiaries.
and includes a joint venture company. In the instant case, BC Private Limited together with its subsidiary KL
Explanation. — For the purpose of this clause — Private Limited is holding 1,60,000 shares (90,000+70,000 respectively)
(i) | the expression “significant influence” means control of at least twenty which is more than one half in nominal value of the Equity Share
per cent of total voting power, or control of or participation in business Capital of PQ Private Limited. Hence, PQ Private Limited is subsidiary of
decisions under an agreement; BC Private Limited.
(ii) | the expression “joint venture” means a joint arrangement whereby the (i) | In the second case, the answer will remain the same. KL Private Limited

parties that have joint control of the arrangement have rights to the net

is a holding 1,60,000 shares i.e., more than one half in nominal value of

assets of the arrangement.

the Equity Share Capital of PQ Private Limited (i.e., holding more than

The term “Total Share Capital”, means the aggregate of the —

one half of voting power). Hence, KL Private Limited is holding company

(1) Paid-up equity share capital; and

(2) convertible preference share capital.

of PQ Private Company and BC Private Limited is a holding company of

KL Private Limited.
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Hence, by virtue of Chain relationship, BC Private Limited becomes the

Classification of capital: In the domain of Company

holding company of PQ Private Limited.

Law, the term capital can be classified as follows:

(a) | Nominal or authorised or registered capital:
Q30 | What is the main difference between a Guarantee Company and a This expression means such capital as is authorised by memorandum of
Company having Share Capital? a company to be the maximum amount of share capital of the company.
Ans: | Difference between Guarantee Company [Section 2(21) of the Companies (b) | Issued capital: It means such capital as the company issues from time
Act, 2013] and a Company having share capital [Section 2(22)]. to time for subscription.
In case of quarantee company, the members may be called upon to (c) | Subscribed capital: As such part of the capital which is for the time
discharge their liability only after commencement of the winding up and being subscribed by the members of a company.
only subject to certain conditions; whereas in the case of company (d) | called up capital: As such part of the capital which has been called for
having share capital, members may be called upon to discharge their payment. It is the total amount called up on the shares issued.
liability at any time, either during the company’s life -time or during its (e) | Paid-up capital: It is the total amount paid or credited as paid up on
winding up. shares issued. It is equal to called up capital less calls in arrears.
It /:s cl‘ear'fr‘mfn the de.f/'nition of the go./amntee company that it does not DECEMBER 2021
raise its initial working funds from its members. Therefore, such a
company may be useful only where no working funds are .
needed or where these funds can be held from other sources Q32 | Explain listed company and unlisted company as per the  [EI&F=]
like endowment, fees, charges, donations, etc. provisions of the Companies Act, 2013 s%{% -
In Narendra Kumar Aganwal vs. Saroj Maloo, the Supreme Court has laid Ans: | Listed company: As per the definition given in the section  [EIEREA
down that the right of a guarantee company to refuse to accept the 2(52) of the Companies Act, 2013, it is a company which has any of its
transfer by a member of his interest in the company is on a different securities listed on any recognised stock exchange.
footing than that of a company limited by shares. The membership of a Provided that such class of companies, which have listed or intend to list
quarantee company may carry privileges much different from those o, such class of securities, as may be prescribed in consultation with the
ordinary shareholders. Securities and Exchange Board, shall not be considered as listed companies.
Whereas the word securities as per the section 2(81) of the Companies
Q3! | What do you mean by the term Capital? Describe its classification in Act, 2013 has been assigned the same meaning as defined in clause (h)
the domain of Company Law. of section 2 of the Securities Contracts (Regulation) Act, 1956.
Ans: | Meaning of capital: The term capital has variety of meanings. But in Unlisted company means company other than listed company.

relation to a company limited by shares, the term 'capital' means

'share capital'. Share capital means capital of the company expressed

in terms of rupees divided into shares of fixed amount.

| vz
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Q33

ABC Private Limited is a registered company under the Companies Act,

2013 with paid up capital of" 3S lakhs and turnover of™ 2.5 crores.

Whether the ABC Private Limited can avail the status of a Small

Company in accordance with the provisions of the Companies Act, 20132

Also discuss the meaning of a Small Company.

Ans:

Small Company: Small Company as defined under Section 2(85) of the

Companies Act, 2013 means a company, other than a public company—

@

paid-up share capital of which does not exceed” 4 crore or such higher

amount as may be prescribed which shall not be more  [ElEhgz[E]

than F 10 crore; and

B

Gi)

turnover of which as per profit and loss account for the immediately

preceding financial year does not exceed” 40 Crore or such higher

amount as may be prescribed which shall not be more than™ 100 crore:

Exceptions: This clause shall not apply to:

(A) a holding company or a subsidiary company;

(B) a company registered under section 3; or

(¢) a company or body corporate governed by any special Act.

In the instant case, since the paid-up capital of ABC Private Limited is’

38 Lakhs and turnover is” 2.5 crore, it can avail the status of a small

company as both the requirements with regard to paid-up share capital

as well as turnover are fulfilled by the Company.

ez
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