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Contract - "an agr'eemen’r
enforceable by law"

The term

agre.e.menf' given  In
Section 2(e) of the Act is
defined as- “every
promise and every set of

1 '-l-' L

promises, forming the
consideration for each
other”.

when the person to whom
the proposal is made
signifies his assent there
to, the proposal is said to
be accepted. Proposal
when accepted, becomes a

'-\.lr e '.-"
I_ L/ Ll DN

Enforceability by law -
An agreement to become a
contract must give rise to
‘a legal obligation.

IS ~NE ﬂ-ﬂﬂrTP lf""'l""

s

rals of a Valid Contract (As qlv "*HFV sec 10):-

A . ﬁ' CE Or an agreecme An ﬂgr'eemeﬂf IS The flrST €Sse ntial

element of a valid contract. Accordmg to Section 2(e) of the Indian Contrqcy
Act, 1872, Every promise and every set.of promises, forming consudem‘non
for each m‘her is an agreement” and according to Section 2(b) "A proposq|
when accepted, becomes a promise”. Ar agreement is an outcome of offer and

accepmnce for consideration.
Two or more persons are said to consent when they agree

upon The same thing in the same sense(consensus ad idem). It must be free.
Lf it is caused by coercion, undue influence, fraud or, misrepresentation the

voldable ,if by mlsTake Void.
r{ies< a person to enter into a valid contract if person who

af'raln + Age af majority + Is of sound mind - Not disqualified from

contracting by any law to which he is subject
1 It is referred to as 'quid pro quo’ i.e. 'something in return. A

valid consideration may consist some right, interest, profit or benefit
accruing toone party, or some forbearance, detriment, loss or responsibility

given, suffered or undertaken by the other
el Vo SV | Je. it must not be prohibited by

law/defeat provisions of Iuw/some’rhmg immoral/opposed to public policy

Must not be either illegal or void. An

illegal agreement is an agreement expressly or impliedly prohibited by law. A |

void agreement is one without.any legal effects.
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T' Parties: It iH?OlVBS Parties mustT intend to | a Other Formalities

at least two par’ries one <create Iegal ObligﬂTiOﬂS I &« Yo be col npi lled

pf.ll‘“l'y making the offer iIntention on the PGI"‘I’ ﬁf the | P?S?bl,hry 6 z;c with | in certain

and the other party parties to create legal pertorm=2 TI- cases - writing or

accepting it. A contract relationship between them, °©. o misritl istrati

should be -capable registrarion
may be made by natural Social or domestic type of £ \verformance |
persons and by other agreements are not °' P ' Certainty of

persons having legal

enforceable in court of law

an “act impossible

meaning - must be

™ [\- "
existence. Case Law - in.itself cannot be

State of Gujarat vs.
Ramanlal S & Co

Basis AN

Meaning

certain and not
‘vague or indefinite

and hence they do not result KRt oried
into contracts. Case Law -' '

Balfour v. Balfour

Agreement iGN

Every promise and ever'y se.T of promlses
forming the consideration for each other.
(Promise + Consideration)

It's a wider term in both legal and social
agreement.

It may not create legal obligation.

1 .""l_-.' lI.dl — il . . N . -

Agreement enforceable by law. (Agreeme.n’r-;
Legal enforceability)

It is used in a narrow sense that contract is
only legally enforceable.

Necessarily creates a legal obligation.
_All contracts are agreements

@CAFoundanonNoiees

Scope

Legal obligation
Nature

All agreement are not contracts.
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yn The Basis Of The Validity:
. Valid Contract - An ugreemen‘r
which is binding and enforceable is a
valid contract. It contains all the
essential elements of a valid contract

. Void Contract - A contract which

becomes void when it ceases to be
enforceable.

* Voidable Contract - an agreement
which is enforceable by law at the
option of one or more parties
thereto, but not at the option of the
other or others is a voidable
contract.

* Illegal Contract - The court will
not enforce such a contract but also
the connected contracts. All illegal
agreements are void but all void
agreements are not necessarily illegal
* Unenforceable Contract - Where a
contract is good in substance but

because of some technical defect it
cannot sue upon it

—_— 1YPED U LUIVIRImw s

On basis of the formation:-

-Express Contracts: A contract would -Executed
be an express contract if the terms are

expressed by words or in writing.

"o b -

Pff{oih“j{_}l{ - I — EHH_

.
When the act ig o

executed or

S e —

dﬁne or
the

- Implied Contracts: Implied contracts forbearance is brought o
ceases to be enforceable by law in contrast come into existence by record, then the contract

implication. proposal or uccepmncefhis
e

made otherwise than in words,
promise is said to be implied.

Tacit Contracts:: The word Tacit
means silent. Tacit contracts are those
that are inferred through the conduct
of parties without any words spoken or
written, ( ATM Machine ).

*  Quasi-Contract: not an actudl
confract but it resembles a contract.
Created by law under certain
circumstances.

E-Contracts: When a contract is
entered into by two or more parties
using electronics means ED1
Electronic Data Inter change/ Cyber
can’rrja;:'ff or mouse click contracts

U LDDV L {nisre L

—
—

B i

i W]

st b DAPT IR

is an executed contract
‘Executory Contract
PENDING CONTRACT
1) Unilateral Contract:
Unilateral contract is a
one sided contract in
which one party has
performed his duty or
obligation and the other

party’'s  obligation is
outstanding.
2) Bilateral Contract: A

Bilateral contract is one
where the obligation or

Promise is outstanding
on the part of both the

(% Scanned with OKEN Scanner



when one person signifies to another his willingness to do or to abstain from doing

anything with a view to obtaining the assent of that other to such act or abstinence, he is said to make a

proposal.

—

General offer - offer
made to public at large
and hence anyone can
accept and do the
desired act. Until the
general  offer s
retracted or
withdrawn, it can be
accepted by anyone at
any time as it is a
continuing offer. Case
law -  Carlill Vs.
Carbolic Smoke Ball Co

!

Special/specific
offer - When the

of fer is made to a
specific or an
ascertained

person, it is known

as a specific
offer.  Specific
offer can be

accepted only by
that

Jones

specified"
person. Boulton v.'

|
Classification Of Offer

1
Cross offer - When'
two parties
exchange identical

offers in ignorance
at the time of each
other's offer. There
is no binding
contract in such a
case because offer
~.made by a person
“cannot be construed
as acceptance of the

another's of fer.

g

}

Counter_offer: When
the offeree offers to

qualified acceptance

of the offer subject
to modifications and

variations in  the
terms of  original
offer. Counter-offer

amounts to rejection
of the original offer.
It is also called as
Conditional
Acceptance.

—

Standing _ or
continuing or

open offer: An
offer which is

allowed to
remain  open
for
acceptance

over a period
of time.

| v \gF?ue a party without expressing his final willingness proposes certain terms
on which he is willing to negotigte' he does not make an offer, but only invites the other party to make an

offer on those terms. If a person has the intention of negotiating on terms it is called invitation to offer. An

.

LY CAL G M C CE AT

Ia.l
b il k.

A AEamndatianiliasanes

(% Scanned with OKEN S

nnnnnn



B T e R -
" Tt must be capable of creating legal relations - Offer must be sycl‘! as in law is capable of being H
and giving rise to legal relationship. A social invitation, even if it is accepted, does not ., “cepted

. " . “te \eqal
relations because it is not so intended. _ =3
Tt must be certain, definite and not vague: Terms of an offer SHOULD NOT BE vague or indefinit,

T+ must be communicated to the offeree: An offer must be communicated to the person to whop it i
made, otherwise there can be no acceptance of it. An acceptance of.an offer, in ignorance of the offer i
not acceptance and does not confer any right on the acceptor.-(Lalman Shukla v. GauriDutt )’

4. It must be made with a view to obtaining the assent of the other party

5. It may be conditional

6. Offer should not contain a term the non compliance of which would amount to acceptance

7. The offer may be either specific or general

8. The offer may be express or implied -

9. Offer is Different from a mere statement of intention an invitation to offer, a mere communication of

information, A prospectus and Advertisement, from an answer to a question (Harvey vs. Facie).
10. A statement of price is not an offer

e

5y

—
'-\.-‘.-"_l."ﬂ"l' g -..-.,i-‘_.qr._ -.-i ﬂ‘f -'F!Hr-‘"’"ﬁl"""r"'
- il i e e i | -

e — S e S -

> well established that a standard form of contract may be enforced on another who is subjectively unaware
of the contents of the document, provided the party wanting to enforce the contract has given notice which
in the circumstances of a case, is sufficiently reasonable. :
> But the acceptor will not incur, any contractual obligation, if the document is so printed and delivered to

him in such a state that it does not ai : :
m give reasonable notice on its i - : -
conditions, (s face that it contains certain specia

e i TR S W —— - .
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'—'%Um}mqnmm OF OFFER AND ACCEPTANCE
i ommunication of offer - the communication of offer is complete when
I'T comes to the knowledge of the person to whom it is made.

Communication of acceptance :

A

Modes - 1. Communication by act - include any expression of words'

whether written or oral.

2. Commun!'caﬂon of acceptance by 'omission’ to do something.
3. Communication of acceptance by conduct.

Communication of acceptance - In terms of Section 4 of the Act, it is

complete,

@ As against the proposer, when it is put in the course of fransmission
to him so as to be out of the power of the acceptor to-withdraw the

same,

@ As against the acceptor, when it comes to the knowledge of the

proposer.

Acceptance over telephone or telex or fax - complete when the
acceptance is received by the offeree. However, in case of a call drops
and disturbances in the line, there may noi’be a valid contract.

Communication of special conditions: ‘Sometimes there are situations
where there are contracts with special conditions. These special
conditions are conveyed tacitly’and the acceptance of these conditions
are also conveyed by the offeree again tacitly or without him even

realizing it. Lilly White vs. Mannuswamy

—— e — o -

— Fa-—

QOrder Hard Coov | Color Booak ) from esuran

REVOCATION OF OFFER AND

— . =

ACCEPTANCE: In terms of Sec 5

of the Act a proposal can be

revoked at any time before the

communication of its acceptance

is complete as against the
proposer. An acceptance may be
revoked at any time before the
communication of acceptance is
complete as against the acceptor.
Revocation of proposal otherwise
than by communication:

Modes

* By notice of revocation

* By lapse of time

* By non fulfillment of condition
precedent + By death or insanity

* By counter offer

* By the non acceptance of the
offer  according to  the

prescribed or usual mode
* By subsequent illegality

ey | RS-
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T 5 FONSTDERATION —— .
which no single promise will be enfm.cer

'« an essential element of a valid contract without

Consideration A N
- ie. ' thing in return. : |
Quid pro quo, i.e., 'someThing “When at the desire of the promisor, the promisee or any other person hae

done or abstained from doing, or does or abstains from doing or promises 10 do or abstain from doing

i ¢ ol
something, such an act or abstinence or promise is called consideration far the pr?'mISe . -
e ony oA TLTRD PARTY TO A CONTRACT. Doctrine of privity of contract” - The consideration for an

agreémenf may proceed from a third _par’ry, the third party cannot sue on t::on'r‘r‘acf. O'nly a pe_,r'so_n who is party
it. Thus, the concept of stranger to consideration is a valid and is different from

to a contract can sue on |
stranger to a contract. '
# trust a beneficiary can enforce his right under the trust, though he was not a

Exceptions - 1. In the case o
party to the contract between the settler and the trustee. N
t are reduced into writing, the members

2. In the case of a family settlement, if the terms of the settlemen
to the settlement may enforce the agreement.

of family who originally had not been parties |
3. In the case of certain marriage contracts/arrangements, a provision may be made for the benefit of a

person, he may file the suit though he is not a party 1o the agreement.
4. In the case of assignment of a contract, when the benefit under a contract has been assigned, the assignee

can enforce the contract.
5. Acknowledgement or estoppel - where the promisor by his conduct acknowledges himself as an agent of the

third party, it would result into a binding obligation towards third party.
6. In the case of covenant running with the land, the person who purchases land with notice that the owner of

land is bound by certain duties affecting land, the covenant affecting the land may be enforced by the
successor of the seller. 7. Contracts entered into through an agent: The principal can enforce the contracts

entered by his agent where the agent has acted within the scope of his authority and in his name. |

(% Scanned with OKEN Scanner



MWERRY RULES REGARDING CONSIDERATION -

a) Consideration must move at the desire of the promisor: Consideration must be offered by the promisee or
the third party at the desire or request of the promisor. Case law - Durga Prasad v. Baldeo

b) Consideration may move from promisee or any other person: consideration may proceed from the promisee
or any other person who is not a party to the contract. there can be a stranger 1o a consideration but not
stranger 1o a contract. Case law - Chinnayya vs. Ramayya

c) Executed _and executory consideration - A consideration which consists in the performance of an act is said
to be executed. When it consists in a promise, it is said to be executory.

d) Consideration may be past, present or future

e) Consideration need not be adequate - Consideration need not to be of any particular value. It need not be
approximately of equal value with the promise for which it is exchanged but it must be something which the
law would regard as having some value. section 25(2) - agreement to which the consent of the promisor is
freely given is not void merely because the consideration is inadequate. But as an exception if it is
shockingly less and the other party alleges that his consent was not free than this inadequate
consideration can be taken as an evidence in support of this allegation.

f) Performance of what one is legally bound to perform: The performance of an act by a person who is legally
bound to perform the same cannot be consideration for a contract. Ex - an agreement by a client to pay to
his counsel after the latter has been engaged, a certain sum over and above the fee, in the event of
success of the case would be void, since it is without consideration.

g) Consideration must be real and not illusory

h) Consideration must not be unlawful, immoral, or opposed to public policy.

B @CAFoundatianNatoac
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void.

a " i

- Conditions to be fulfilled
under section 25(1)

* It must be made out of
natural love and affection
between the parties.

* Parties must stand in near
relationship to each other.

* It must be in writing

- It must also be
registered under the law.

A written and registered
agreement based on natural
love and affection between
the parties standing in near
relation to each other is
enforceable even without

consideration.

e s S T T B rallnadlalal .ir_"Tr"‘- ﬂf—ﬁ_ﬁri _ Agreemenf mﬂdé WEThDUT COHSid }
€ratig

EXCEPTJIONSr-
| }
Compensation for past Promise to pay time
voluntary services The barred (‘Ebf*-' thr'e.
following essential | promise. in writing

factors must exist:
v The services should
have been rendered

voluntarily.

v The services must:®
have been rendered.

for the promisor.
v' The promisor must

be in existence at
the fime  when
services were
rendered.

v' The promisor must
have intended to
compensate the
promisee.

signed by the person
making it or by his
‘authorised agent, is
.made to pay a debt

barred by limitation
it is valid without

consideration.

Completed qift: the
rule no consideration
no contract does not

apply

!

Agency.  According
to Section 185 of
the Indian Contract
Act, 1872, no
consideration is
necessary to create
an agency.

\

Charity: If a promisee
undertakes the liability on
the promise of the person
to contribute to charity,
there the contract shall

be valid.

Ballment: No consideration is required
to effect the contract of bailment

e . bt amnNatane
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B UNIT 3 - OTHER ESSENTIALS OF A VALID CONTRACT

Capacity to Contract:- Capacity refers to the competence of the parties to make a contract. |
Section 11 : A. has attained the age of majority, B. is of sound mind and C. is not disqualified from contracting

by any law to which he is subject

. Person of sound mind: “a person is said to be of sound mind { Contract by disqualified |
Age of Majority: for the purposes of making a contract if, at the time when | persons Incompej'enc:y to
‘ . ' contract may arise from

" he makes it is capable of understanding it'and of forming a |
Every person P : ‘political status, corporate

domiciled in India rational judgement as to its effect upon his imere.sfs_."
shall attain the A person who is usually of unsound mind, but occasionally | status, legal status, e‘rp. :
' The following persons fall in

F " of sound mind, may make a contract-when he is of sound
age of majority on Y ‘this  category:  Foreign '
 Soverigns and |

the completion of mind. | |
F A person who is usually of sound mind, but occasionally of |
' Ambassadors, Alien ene.rny,i

18 years of age |
d ? unsound mind, may not make a contract when he is of |
| Convicts, Insolvent. |

and not before. _
' unsound mind. a2

|
LAW RELATING TO MINOR - |
1. A contract made with or by a minor is'void ab-initio - Mohori Bibi vs. Dharmo Das Ghose

2. No ratification after attaining majority: void agreement can never be ratified.
3. A minor can always plead minopity: A minor can always plead minority and is not stopped to do so even

where he has taken any loan oryentered into any contract by falsely representing that he was major.

4. No specific performance:
5. No insolvency

(% Scanned with OKEN Scanner



LAW RELATING TO MINOR (Continued..) o
6. Minor can be a beneficiary or can take benefit out of a confract: - nothing in the Contract 5

: ) ct
him from making the other party bound to the minor - a promissory note duly executed in faygyp ﬁgrauents

. Q mi
is not void and can be sued upon by him, because he though incompetent To contract, may yes ﬁc.:::rz

benefit. - A minor cannot become partner in a partnership firm. However, he may with the consens of all
the partners, be admitted to the benefits of partnership.

7. Liability for necessaries: - A claim for necessaries supplied to a minor is enforceable by law. - Not ligble -
more than the value of the necessaries. - no personal liability of the minor, but only his property is liable. -
Two conditions must be satisfied - 1. The contract must be for the goods reasonably necessary for his
support in the station in life 2. The minor must not have already a sufficient supply of these necessaries. -
Necessaries mean those things that are essentially needed by a minor - They cannot include luxuries or
costly or unnecessary articles. Necessaries extend to all such things as reasonable persons would supply to
an mfurnf in that class of society to which the infant belongs. - Expenses on minor's education, on funerd
ceremonies come within the scope of the word 'necessaries’ |

8. Contract by guardian - how far enforceable: ~Where the guardian makes a contract for the minor, which s

within his competence and which is for the benefit of the minor, it will be valid contract. - guardian has o

power to bind the minor for the purchase of immovable Property. - But a contract entered into by «

certified guardian (appointed by the Court) of a minor with th '
A : e sanct
minor's property, maybe enforced by either party to the contract chion of The court for the sale of he

9. Partnership - A minor being incampetent to cont
ract : . L
be admitted to the benefits of Parernership. cannot be a partner in a partnership firm but he can

10, Minor can be an agent: A minor can act a
minor can draw, deliver and endorse negoti

~APAREanndatinnNntanc e ——
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EEW_ !ELATING TO MINOR (Continued..)- | | |
11. Minor cannot bind parent or guardian: In the absence of authority, express or implied, an infant is not
capable of binding his parent or guardian, even for necessaries. The parents will be held liable only when

the child is acting as an agent for parents.

12. Joint contract by minor and adult: In such a case, the adult will be liable on the contract and not the minor

13. Surety for a minor: In a contract of guarantee when an adult stands surety for a minor then he (adult) is
liable to third party as there is direct contract between the surety and the third party.

14. Minor as Shareholder: Minor as Shareholder: A minor, being incompetent to contract cannot be a
shareholder of the company. If by mistake he becomes a member, the company can rescind the transaction
and remove his name from register. But, a minor may, acting though his lawful guardian become a
shareholder by transfer or transmission of fully paid shares to him.

15. Liability for torts: A tort is a civil wrong. A minor is liable in tort unless the tort in reality is a breach of
contract.

- ——

Section 13 @ "two or more persons are said to consent when they agree upon the same thing in the same

" - - IR ~_ I : . r . ) . | ,
sense. nen NnoT caused 3}/ - Coer 40N, Traud, unaue l!"tT|lJl:t'£"-.{“_,E.i; MISr F ensentartion, misi

Coercion (Section 15)- "It is committing, or threatening to commit any act forbidden by the Indian Penal
Code or the unlawful detaining, or threatening fo detain any property, to the prejudice of any person
whatever, with the intention of causing any person to enter into an agreement.”

Effects of coercion -

1. Contract is voidable at the option of the party whose consent was so obtained.

2. the rescission of voidable contract, the party rescinding a void contract should if he has received any
benefit, thereunder from the other party to the contract, restore such benefit so far as may be applicable
to the person from whom it was received. '

3. A person to whom money has been paid or anything delivered under coercion must repay or return ift.

_ _ 45 B == - — i Y

(% Scanned with OKEN S

nnnnnn



e the relations subsisting between the partie, are su“lﬂ

e _ t wher
Undue influence (Section 16) A confrac he Wi" Of The oTher- and he uses that poSiTiﬁn Yoo

that one of the parties is in a position to dominate T btain
an unfair advantage over the other". . .

A person is deen?ed $o be in position to dominate the will of another: The object must be to take undue
advantage

Where he holds  Where he stands in @ Mental distress: An undue iUnconscionﬂble ';Jur:]r_n-w-,-,
[ or  fiduciary relationship : influence can be used against a Where one _Of_ the parties to

Where relation of person to get his consent on a a confract is in a position to
sthority  over  trust and confidence contract where the mental dominate the will of the
W other, Ex:- exists between the capacity of the person is other and the contract is
master and parties to a contract. temporaily = or per‘manem‘ly appnr'e.n‘rly unconscionable i.e.,

servant, doctor Ex:- father and son, affected. by the reason of unfair, it is presumed by law
and patient , solicitor and client, mental or bodily distress, that consent must have been

etc husband and wife, etc.  illness or of old age. obtained by undue influence.

Burden of proof: The burden of proving the absence of the use of the dominant position to obtain the
unfair advantage will lie on the party who'is.in a position to dominate the will of the other.

Power to set aside contract induced by undue influence- (Section 19A) contract may be set aside either
absolutely or, if the party who was entitled to avoid it has received any benefit thereunder, upon such

terms and conditions as to the Couri may seem just,

-_—

L LI
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-'I' = . _ S . — - - - - > -1.__r":dr.3 g
0 = oflowing ~————  -A party to the contract is .. _ |
committed by a party to a Effect of Fraud upon validity un dzr' Tym obiigation  to -Where ’rhe:
contract, or with his of aconfract: ' disclose the whole truth to 'SIIET?B N
connivance, or by his agent, -rescind the contract within the . other party. 'Caveat itse o is
with an intent to deceive a reasonable time Emptor’ ie. et the | €quiva e.nh
another party thereto or his -sue for damages purchaser beware is the rule Tsv shpeeclf. .
agent, or to induce him to -insist on the performance: applicable to contracts. ;u fzr:c lfhel
enter into the contract: on the condition that he shall% _—There is no duty to speak in Eerson e

(1) the suggestion, as a fact, be put in the position, in “wuch cases and silence does n |

of that which is not true, by which he would have bbeen ' .= oint  to  fraud. sge?k- |

one who does not believe it to  had the representatiofi-made Similarly there is no duty fo | Contracts
beentrue. (a~' | disclose facts which are | of

be true; _been 11 |
(2) the active concealmin’r_of T contractsCN of wifhinh the knowledge of ?aamr:'[:;:ige/
a fact by one aving _ _ J lif _both the parties. |

i e marine, fire.and lite S S—— settlement
knowledge or belief of th e race. THere s ——— 3
fact; ain impliéd' condition Fiduciary Relationship: Share Allotment

(3) a pro_mise. made W'ThU}JT that full disclosure the person in who!'rl contracts: f’ersons i_ssumg

any intention of perfo_r ming It of ].ﬁ‘afepim facts confidence is reposed is ‘Prospectus’ at the time of

(4) any other act fitted fo Kall be  made under a duty to act public issue of shares

deceive; I-.:'ﬂ:e.rwise fhe: with utmost good faith company have to disclose
n

(5) any such act or omissio and make full disclosure all material facts within

) i is entitled to _ _
as the law specially declares Lﬁi‘;;e:h: contract - of all material facts. their knowledge.
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Misrepresentation
and includes -
-the positive assertion, in a
manner not warranted by
the information of the
person making it, of that
which is not true, though he
believes it to be true;

-any breach of duty which,
without an intent to deceive,
gains an advantage to the
person committing it, or any
one claiming under him; by
misleading another to his

means

prejudice or to the
prejudice of any one
claiming under him;

-causing, however,

Innocently, a party to an
agreement to make a
mistake as to the substance
of the thing which is the
subject of the agreement.

—
 — T —

Pnﬂ;ﬂ}ﬂlf:l'r’“*":

P . b Ad
effects of

e

CUFM - Voidable. A party to contract,
whose consent was so caused by fraud
or misrepresentation may, if he thinks
fit, insist that the contract shall be
performed, and that he shall be put in
the position in which he would have-
been if the representation made had
been true.

Exception - If such consent was
caused by misrepresentation or by
silence, fraudulent within the meaning
of section 17, the contract is not
voidable, if the party whose consent
was so caused had the means of
discovering the’ truth with ordinary
diligence.

A fraud or misrepresentation which
did, not cause the consent to aq
contract of the party on whom such
fraud was practiced, or to whom such
misrepresentation was made, does not
render a contract voidable.

@CAFoundationNotees

MTSTAKE defined qs n _
‘ . nﬂcgn*

erroneous belief which leqq " .
to misunderstand the othepg POV 'Y

Mistake may be -Bilateral migyq, is
when both the parties to a contpqct
are under a mistake. -Unilaterq
mistake is when only one party to the

contract is under a mistake.

Mistake of Law: A mistake of law does

not render a contract void as one
cannot take excuse of ignorance of
the law of his own country. But if the
mistake of law is caused through the
inducement of another, the contract
may be avoided. Mistake of foreign law
Is excusable and is treated like ¢

mistake of fact. Contract may be
avoided on such mistake.

Take of fact: Where the

contracting parties misunderstood
each other and are at cross purposes,

there is a bilateral or mutual mistake.
Bilateral mistake - if relates to

material fact, contract is void )
D —
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When it is forbidden by law: |

Acts forbidden by law are those ||

R

defeats the

which are punishable under any || provision of law:

statute as well as those
prohibited by regulations or
orders made in exercise of the
authority conferred by the
| legislature.

Opposed to public policy -

1. Tradlng with enemy: Any trade with person owing allegiance to a Government at war with India without
the licence of the Government of India is void, as the object is opposed to public policy. Here, the
agreement to trade offends against the public policy by tending to prejudice the interest of the State

in times of war.

2. Stifling Prosecution - An agreement to stifle prosecution i.e. "an agreement to present proceedings
already instituted from running their-normal course using force" tends to be a perversion or an abuse of

The court looks
at the real
‘| intention of the
par'fle.s fo an

J, agrje.emen'r

justice; therefore, such an agreement is void.
If compoundable offences settled - not opposed to public policy
Uncompoundable - opposed to-public policy.

When  it]

|

|
When it is
fraudulent:
Agreements
which are
entered into

‘to promote:

fraud are
voidy,
.

l

When it
defeats
any - rule
for the
‘time
being In
force in
India

—

APFPAEacnndatcannblatanas

|
' When

W_'Hen it is immoral

consideration

(} Scanne

l| 'When it involves injury "
' to the person/property
of another |

IS

d with OKEN S
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3. Maintenance and Champerty: Lo e : .
+ Maintenance is an agreement in which a person promises to maintain suit in which he has no INteresy

* Champerty is an agreement in which a person agrees to assist another in litigation in-exchange of bromise
to hand over a portion of the proceeds of the action.
* The agreement for supplying funds by way of Maintenance or Champerty is valid unless
;_ ﬂ‘ s unredaso;uble so as to be unjust to other party or
+ > IS Mmade by a malicious motive like that of gamblingin-litigation or oppressing oth
encouraging unrighteous suit ‘ ' i i ati : 9_ i par’ry by
4. Traffic relasir: Pgu o ‘;Iilc:s{nd not with the bonafide object of assisting a claim believed to be just.

An s . . . .
" :gpr:;n‘:sn; e’; 'rrﬂf:i:eldn 1;:;ul::ln:: offcnce_ls opposed to public policy, as it interferes with the appointment
q or the service of the public. Public policy requires that there should be ng

office in which the public is interested.

- agreement to n | -
marriage brokerage contract is voi egotiate marriage f . 0. s
“is void ge for reward, w
7. Interference with the c X hich is known as

\\ML =
the State to act purflully or Stice -"An ag

8. Interest against obligation

9. Consideration Unla |
wful in Part.
Unlawful - Void ar’r_

Lawful - Valid
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e | - - . - Anreement in restraint ~ 3
- OID AGREEMENTS — .

An| T S g . ' Every- agreement  in

. agreement by way of Fﬁ‘”‘ cement norestrammt ot ]| Agreement- | restraint of marriage of any person
¢ g wager is void. It is An || the meaning other-than a minor, is void. So if a
' an agreement involving agreement by which any | ﬂ_majﬂl" agrees for good consideration

' payment of a sum of || Pérson IS restrained from | ot to marry, _The promise is not

' money upon the || @xercising a lawful || (5ec 29) i;__ _binding and considered as Vﬂlrd —

Y | determination of an profession, trade or ~ﬂ‘”rwﬁm+ ; _,.1,,.,1“-.,..}..1 A
| 'uncertain event business of any kind, is to vproceedings (Sec28): is the one by which
L any party thereto is restricted

—— _thatexienuafd

t | Exceptions - 1. where a person sells the goodwill of a busineésand | | absolutely  from enforcing his rights
>  agrees with the buyer to refrain from carrying on .a-similar under a contract through a Court or

business, within specified local limits, so long as the buyer or his Whi‘:h_ abridges ’rhe_ usual period for
successor in interest carries on a like business therein, such an| | STfarting legal proceedings.

! agreement is valid. Such local limits must be reasonable | E"—CQ_P“""S -LA contract by which the
2. If an outgoing partner makes an agreement with the continuing | | Parties agree that any dispute between
partners that he will not carry on any business similar to that of | | them in respect of any subject shall be
the firm within a specified period or within'specified local limits, | | "éferred to arbitration and that only the
such an agreement, thought in restraint of trade, will be valid, if | | amount awarded in such arbitration shall
the restrictions imposed are reasanable. be recoverable is a valid contract. 2. a
3. an agreement of service by which an employee binds himself, | | contract by which the parties agree to
during the term of his agreement, not to compete with his refer to arbitration any question

employer is not in restraint of trade. between them which has already arisen

4. Trade Combinations to the extend they do not create monopoly | | °" Which may arise in future, is valid; but

“_ _such a contract must be in writina.
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Iosé, depending on The-way an uncertain event takes

. r is that each side sho ﬂ
 (SECTTON 30): the essence of a wager Is tha ich the ch i Stand 1o winor
- place in reference to which the chance i

— i ———

-

S Taken qnd in

the occurrence of which neither of the parties has legitimate interest.

/\s

Transactions similar to Wager (Gambling):
1. Lottery transactions: A lottery is a game of chance and not of
skill or knowledge. Where the prime motive of participant is
gambling, the transaction amounts to a wager. lottery is sanctioned
by the Government of India - person responsible for running the
lottery will not be punished under the Indian Penal Code.
2. Crossword Puzzles and Competitions: Crossword puzzles in which
prizes depend upon the correspondence of the competitor's
solution with a previously prepared solution kept with the editor.
Case Law: State of Bombay vs. R.M.D. Chamarbangwala Crossword
puzzles, picture competitions and athletic competitions where
prizes are awarded on the basis of skill and intelligence are the
games of skill and hence such competitions are valid.
3. Speculative transactions : An agreement or a share market
transaction where the parties intend to settle the difference
between the confract price and the market price of certain goods
or shares on a specified day, is a gambling and hence void.
4. Horse Race Tr*ans_acfioqs: A horse race competition where prize
payable to the bet winner is less than Rs. 500, is a wager.,

Transactions resembling with wagering
transaction but are not void: ~
1. Chit fund: In case of a chit fund q
certain number of persons decide tq
contribute a fixed sum for a specified
period and at the end of a month, the
amount so contributed is paid to the
lucky winner of the lucky draw.

2. Commercial transactions or share
market  transactions: In  these
fransactions in which delivery of goods
or shares is intended to be given or
taken, do not amount to wagers.

3. Games of skill and Athletic
Competition

4. A contract of insurance: A contract
of insurance is q Type of contingent
contract and is valid under law and
these contracts are different from

wagering agreements
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~_The
parties to a contract
must either perform,
or offer to perform,

their respective

promises unless such
performance is
dispensed with or
excused under the
provisions of the
Contract Act or of
any  other law.
Promises bind the
representatives  of

the promisor in case
of death of such:
promisor before

performance, unless

a contrary intention
appears from the

'ypes:i- The parties to a contract must
either perform, or offer to perform, their
respective promises unless such performance

UNIT 2": PERFORMANCE OF CONTRACT

4

provisions of the Contract Act or of. any .
other law. Promises bind the representatives

is dispensed with or excused under the.!v It must be made at proper time

of the promisor in case of death. of such
promisor before performance, unless a
contrary intention appears from the contract.

ual Performance: Where-a party to a

do or either of theparties have fulfilled

their obligations under the contract within

r

the time and in the'manner prescribed.

- < ROV A N | E11 er of per ormance.. I-l- .
may happen  sometimes, when the

performance becomes due, the promisor

offers'.to perform his obligation but the
promisee refuses to accept the performance.

g A — ———

I.

I -
’

L L i I_ __ ’ 1 !
l-.r,\ \ 0 ?1 -. .--_ : iy ._,-J:._ f_'_; ..- - 1 i r
g -
\ -.’--I .

v Tt must be unconditional

and place

v" Reasonable opportunity to
examine goods.

v' It must be for whole obligation.

Distinction Between Succession And

= iy - f . - 4
| Assignment

contract has done what he had undertaken to |

When the benefits of a contract are
succeeded to by process of law, then
both burden and benefits attaching
to the contract, may sometimes
devolve on the legal heir. In the!
matter of assignment, however the |
benefit of a contract can only be
assigned but not the liabilities
thereunder. This is because when

liability is assigned, a third party

 gets involved therein

— e —— o R

contract.

S—

H
— —— — - - -
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n D (SECT 41 AND 4; =
N WHom A CONTRACT MAY BE PERFORMED (SECTION 40, L 42)

S

e e e

= -
- = T B -, ] ] e

The intention of
the parties that
the promise should
be performed by
the promisor
himself, such
promise must be
performed by the
promisor. contracts

which involve the
exercise of
personal skill or

diligence, or which
are founded on
personal confidence
between the
parties must be
performed by the
promisor himself.

Agent: Where personal
consideration is not
the foundation of a
contract, the promisor
or his representative

may employ a
competent person to
perform it

L J

—_—

“hird persons: When
a promisee accepts
performance of the
promise from a third
person, he cannot
afterwards enforce
it against  the
promisor.

o

Legal Representatives: A
contract which . involves
the use of personal skill
or is founded on personal
consideration comes to an
end on the death of the

promisor. Any  other
contract the legal
representatives of the
‘deceased promisor are
bound to perform it
unless a contrary

intention appears from
the contract. But their
liability under a contract
is limited to the value of
the property they inherit
from the deceased

~—_____@CAFoundationNotees

Joint promisors (S
When two or

— i P

| - A
.k---'-...._':"'.ff__‘ . {
¥ e

more |

persons have made a joint 1
promise, then wunless q ¢
contrary intention appears |
by the contract, all such ¢
persons must jointly fulfil ¢

the promise. If any of
them dies, his leqal
representatives must,
jointly with the surviving
promisors,  fulfil  the
promise. If all of them
die, the legal
representatives of all of
them must fulfil the
promise jointly.

h
. e
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If two or more
persons have made a
joint promise,
ordinarily all of them
during their life-time
must jointly fulfil the
promise.

After death of any
one of them, his legal
representative jointly

i T l.r‘.‘.-

A »

2 FIomn

with the survivor or
survivors should do so.
After the death of
the last survivor the
legal representatives
of all the original co-
promisors must fulfil
the promise.

Any one of joint promisors may
to perform -

be compelled
Section 43

Promisee may, in the absence
of express agreement to the
contrary, compel any one or

more of such joint promisors

to perform the whole of the.

promise.

is made to perform the whole
contract, he can call for a
contribution from others.

Sharing of loss by default in
contribution -“If any one of
two or more. joint promisors
makes default in  such
contribution, the remaining
joint| promisors must bear the
loss arising from such default

in equal shares.

) Pro)

the
' does
If one of the joint promisors-.

— — e

Effect of
release of one
joint  promisor-

Section 44 - A
release of one
of 'such joint
promisors by
promisee
not
discharge  the
other joint
promisor or
Joint promisors,
neither does it
free the joint
promisors So
released from
responsibility to
the other joint
promisor or
promisors.

—

Rights of Joint Promisees -
When a person has made a
promise to two or more
persons jointly, then unless a
contrary intention appears
from the contract, the right
to claim performance rests,
as between him and them,
with them during their joint
lives, and after the death of
any of them, with the
representative  of  such
deceased person jointly with
the survivor or survivors, and
after the death of the last
survivor, with the

representatives of all jointly".

——
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RFORMANCL OF THE f"QON\_IbE - ____

g ——

Time for performance of promise, where no
application is to be made and no time is specified

A reasonable time

at which the promise

Time and place for performance of promise, where
time is specified and no application to be made - Sec

47

On such day and the place
ought to be performed.

Application for performance on certain day to be at
proper time and place - Sec 48

usual hours of business

Place for the performance of promise, where no
application to be made and no place fixed for
performance - Sec 49

Performance in manner or at time prescribed or
sanctioned by promisee - Sec 50

—t

1 Dufyjof the promisor to apply to pr:;i-see to

appoint a reasonable place and to perform at
such place.

In any  manner/time
prescribes/sanctions

promisee

) whi;:h -

— @CAFoundationNotees

— e e
—— ———— — — ——

bromise read

and willing to perform- Sec51-

Itl’le S;mulfaneousw performed, no promisor needs 1
g to perform his reciprocal promise

T P ——— T I ST =
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m-’f OF RECTPROCAL PROMISE - - —— i

v Order of performance of reciprocal promises- Sec 52: When the order of performance of the
reciprocal promises is expressly fixed by the contract, they shall be performed in that order; and where _
the order is not expressly fixed by the contract, they shall be performed in that order which the nature of |
the transaction requires.

v Liability _of par reventing event on which the contract is to take effect - Section 53:When a

contract contains reciprocal promises, and one party to the contract prevents the other from performing
his promise, the contract becomes voidable at the option of the party so prevented: and he is entitled to
compensation from the other party for any loss he may sustain in consequence of the non performance of

|
|

" the contract.

i - -
'V Effect of default as to that promise which should be first performed, in contract consisting o

. reciprocal promises (Section 54):- when the promises are reciprocal and depe_nden’r. If the promisor who
" has to perform his promise before the performance of the other's promise fails to perform it, he cannot
claim performance of the other's promise; and is also liable for compensation for his non- performance.

are illegal Sec

v Reciprocal promise to do certain-things that are leqal, and also some other things that

— ——

S ———————

aCAFoundationNotees

57
v Alternative promise one branch being illegal- Section 58
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/ Effects of Failure to Perform
Ascertain whether time is intende

T bEATPROC AL PROMTSE -
at a Time Fixed in a Con
d to be of essence by the

See 55—

" Contract

tract in which Time is_Essentiq|
parties at the time of its formati

cannot be avoided where time isygsenﬂalz i}

Contract cannot be _avoided
where time is not essential:
Where time is not essential, the
contract cannot be avoided on the
ground that the time for
performance has expired, there
the promisee is only entitled to
compensation from the promisor
for any loss caused by the delay.

Effect of acceptance of performance out of time: Even where

e e

time is essential the promisee may waive his right to f‘epuc_liate the
contract, when the promisor fails to perform the promise within the
stipulated time He may accept performance at any time other than
that agreed. In such an event, he cannot claim compensation for any
loss occasioned by the non-performance of the promise at the time
agreed, unless at the time of acceptance of the performance he has

given a notice to the promisor of his intention to claim
compensation.

v Agreement to do Impossible Act

% Initial Impossibility - (Impossibility existing at the time of contract): Wh e '
, e _ _ _ : en th '
of something which is obviously impossible.in itself the agreement would )be void. parties agree upon doir

If known to th ties: :
=T Known To the parties: It would be observed that an agree : .
may be impossible of being performed and hence void. greement constituted, quite unknown to the parties

1f unknown to the parties: Where both ‘
_Unknow! : the promisor and the : .
erf : . promisee are ignora i ihili
perrormance, the contract is void If known to the promisor only: The gr‘omi;;:fisfh:n';"::fedoss;‘bmflyicr,nf
t of nonperformance. | e
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r-— APPROPRTIATION OF PAYMENTS S

| | |

Application of payment ‘»’”hfﬂf“"c’-l Application of payment where debt to Apnplication of payment where
debt to be di:‘ichar‘ged 1S || be diSChGr‘gEd 1S not | wTed (Sec 6Q) ' Jneither party appropriates(Sec
ndicated (Sec 59): Where a! Where the dab@f Oﬂﬂaﬂﬂo“ DMFe neither party makes

debtor, owing several distinct  intimate and there are no other any appropriation, the payment
debts to one person, makes a| circumstances indicating to which debt shall be applied in discharge of
payment to him either with the payment is to be applied the the debts in order of fime,
express intimation or under creditor may apply it a¥ his discretion to whether they are or are not
circumstances implying that any lawful debt actually due and payable barred by the law in force for
‘the payment is to be applied to him from the debtor, where its the time being as o the
'to the discharge of some recovery is or is not barred by the law fimitation of suits. If the debts
particular debt, the payment, in force for the time being as to the are of equal standing, the
if accepted, must be applied limitation of suits. However he cannot payments shall be applied in
accordingly ~ apply the payment to the disputed debt. = discharge of each proportionately

@CAFoundationNOIees
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COthN' TPV ITTTV TAR 'IES__ﬁ :

CWT E
CONTRACTS, WHICH NEED NOT BE PERFORMED - WITH TH DTM* .
1 . o | | octs Of (o ..

= f l % alteratior “Promisee may waive O Ejfljr: of E;“'L-;'* !-:j'-(i;*,'- L
S - 1 remit performance mF | .- r':;;ﬁ; et . \;:rld{.tj‘ﬂf" i‘“f"!‘f-":’:-ﬁ

Effect of novation:  promise  (Sec 63)'1 ‘Ef‘fcrd | (56C 64) "When
“ The parties may substitute a new “Every promisee may" | omisor person at whog
contract for the old. If they do so, it will  dispense with or remif, | Pren ’ e option a contrg
™ be a case of novation. ~ wholly or in part, the || Feasore T, s voidable
| % the old contract is discharged ﬂnd!iper'formance of._the -m(,!me.; 9" | rescinds it, the
| consequently it need not be performed.  promise made.to him, || PErTOrmarc= 1 other party
| % new contract is substituted for it ‘or may extend the time ::-EC§7)* . | thereto need mf
either between the same parties or | for such', performance | Promisor is perform N

| between different parties  the |or may dccept instead | excused for romise ‘rhereiy
cqnsideraﬁon mutually  being  the rﬂﬁf;' {1- any satisfaction | non- Eon'l'aine d in whicl: |

| discharge of old contract ] _which he thinks fit". | “Egrfprrr}_?nce | he.is the promise.

Effect of rescission

S rescission P | = |
the contract need not be perfgrme-du 1 (Sec 66) - In voidable Sbhgaﬁ;ns :2 Persor Whﬂprff’
| % nonew contract comes toexist ¥ | contract, recission to be eceive vantage unde

+ % When the parties agree to rescind |T“~ _' Communication of

——— A —— e

Effect of alteration of contract - where

the parties agree to alter co

ntract, the

original contract is rescinded, with the |
result that it need not be performed

_Proposal is revoked

communicated to othep party.

Recission can be revoked qs

Void Agreement or controc
that becomes void (Sec 65
Either the advantage should
be  restored back O

compensation should be paid. |
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Dischat 'ge DY -‘.'.1]'3 se _
'I:""'

of time: If no action Discharge

mutual
is taken by promisee

agreement
of non-performance .

ithin specified Novation,

W P Rescission

period of limitation,

he is deprived
remedy by law.

Discharge by
breach of
contract: Breach
of contract may
be actual breach
or anticipatory
breach.

of Alteration
Remission

Effects

neglect
promisee

: — e e

DT SCH., KPCE OF {_,’“?F\!Tn “CT

—— e

and

Discharge by

Discharge by operation of

performance dap_Encludes
_+ ‘death of
f :J ual/Attemp ypromisor,
. insolvency,
NN etc.
(N

Promisee.

of may. waive
of remit

or Merger of vrights: the
inferior rights and the

to~ Lper*for'mﬂnce superior rights coincide and
afford prom:sor of promise: meet in one and the same

reasonable  discharge of person. In such cases, the
facilities ~ “for contract by inferior righ’rs merge into
performance r3m|55|on The supe.rlor rlgh‘rs

Order Ha

 ( i'}r"r{ll OOK ram ot 11

—— e — s i - — il

Discharge by impossibility
of performance -
Supervening impossibility
may take place owing to:
< an unforeseen change in
law
< the destruction of the
subject-matter essential
to that performance;
< the non-existence or
non-occurrence of
particular state of things,
which  was  naturally
contemplated for
performing the contract,
as a result of some
personal incapacity like
dangerous malady:
< the declaration of a

war (Section 56)

(} Scanned with OKEN S
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means failure of a party to perform his or her obligation under a contract. Breach of contract may
arise in two ways:

"r ll-

—

r . e T —

~SC B el

H OF CONTRACT (Sec 39):

* When the promisor refuses altogether to perform his promise and signifies his 2&'YAL ERCACH Of

i , , . NTRACT MAY
' unwillingness even before the time for performance has arrived, it is called CONTRACT M/

Anticipatory Breach. -

COMMITTED-
- Anticipatory breach of a contract may take either of the following two ways: At the time when the
Expressly by words spoken or written, and Impliedly by the conduct of one of the Performance of the
l parties contract is due. ;|
* Effect of anticipatory breach: ‘During the
' 1. To either treat the contract as "res

cinded and sue the other party for dama performance of the
from breach of contract immediately witho iti i { 92
ut waiting un contract:
performance: Or Y g until the due date of

treaf 1R Actual breach of

reat the contract as still operati d wait contract also

for the time of performance and the P ve, and wait DECS
n-hold the other par r ' when :

consequences of non performance. o party responsible for the during_ the

. But in this case, he will keep th i
‘ , e contract PRerformance of the
alive for the benefit of the other party as well as his own, and 'rIP\e. quilty party, confract, one party

rform his part of th fail
and can also take advantage of oy | Part OF the contract . .r'e.fuse.s 10
effect of discharging The?:o:w::: Stpervening impossibility which may have the Perform his obligation

under it by express or
implied act,

(% Scanned with OKEN Scanner



a contract has been
broken, the party who
suffers by such breach is
entitled to receive, from
the party who has broken
the contract,
compensation for any
loss or damage cause to
him  thereby, which
naturally arose in the
usual course of things
from such breach, or |
which the parties know,
when they made the
contract, to be likely to
result from the breach
of it: Such compensation |
Is not to be given for any |
remote and indirect loss |
or damage sustained by
reasons of the breach.
HADLEY VS,
BAXENDALE

i

— il

-

VVhen- - T

 he will be liable not only ,

I.. N —

¢
opecilal . Where
a par'fy 1'0 a con'rruc’r
receives a notice of
special circumstances

affecting the contract,

for  damages arising
naturally and directly
from The. breach but also |
for special damages.

Nominal damages:

to decree for the breach of
contract. The amount may

_be a rupee or even 10 paise.

@CAFoundationNotees

KINDS OF PAMA(“E'S

= T —

Nominal |
' damages are awarded where |
. the plaintiff has pr'ovedl
that there has been a!
breach of contract but he
has not in-fact suffered any
real damage. It is awarded
| Just .ta establish the right |

|
—— . M

$
Pre-f ]C[z”?d damages:

- Sometimes, parties,

to a contract
'stipulate at  the
time of Its

formation that on a

'breach of contract
by any. of them, a
\certain amount will
.be  payable as
‘damuge It may
‘amount to either
liquidated damages
(i.e., a reasonable
‘estimate of the
likely loss in case
of breach) or a
' penalty (ie., an
‘amount arbitrarily
fixed as  the
dnmages payable)
_as per section 74,

|}
\/indictive

i 'r #
[ i \ T i

damages - The.se. muy be
awarded only in two cases -

> for breach of promise to
marry because it causes
injury to his or her feelings;
and

> for wrongful dishonour by
a banker of his customer's
cheque. because in this case
the injury due to wrongful
dishonour to the dmwer of
cheque is so heavy that it
causes loss of credit and
reputation to him. A business
man whose credit has
suffered will get exemplary
damages even if he has

sustained no pecuniary loss.
But a non-trader cannot get
heavy damages in the like
unless the
damages are alleged and
~_proved as special damages

circumstances,

(% Scanned with OKEN S
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————

> [(SECTION 74). Section 74 provides that if a sum is named in q

confract as the amount to be paid in case of a breach, the aggrieved party is entitled to receive from the
party at fault a reasonable compensation not exceeding the amount so named (Section 74).

—
According to English law, the sum

so fixed in the contract may be interpreted
either as liquidated damages or as a penalty.

If the sum fixed in the contract represents a
genuine pre-estimate by the parties of the loss,
which would be caused by a future breach of
the contract it is liquidated damages.

It 15 an assessment of the amount which in the
opinion of the parties will compensate for the
breach. Such a clause is effective and the
amount 13 recoverable,

But where the sum fixed in the contract is
unreasonable and is used to force the. other
party to perform the contract; it is pehalty,

e —

.
Indian Law: It makes no distinction between ‘penalty ‘and
liquidated damages’. The Courts in India award only g
reasonable compensation not exceeding the sum s
mentioned in the contract. Section 74 of the Contract Act
lays down if the parties have fixed what the damages wil
be, the courts will never allow more. But the court may allow
less. A decree is to be passed only for reasonable
compensation not exceeding the sum named by the parties,
Thus, Section 74 entitles a person complaining of breach of
confract to get reasonable compensation and does not
entitle him to realise anything by way of penalty.

F z"'"'_"-"“‘lfJT | Jr

Nnere any person gives any bord to the Centrc!

or State govel nment for the ;,fé:r'?cf,..r‘r":"tf‘:r"_.e of any p'_:bl.’.

rjle/ or act in which the {J'Jhl!f, are interested on breach of

Such a clause of diaregarded and the iﬂle”Ed the condition of any such instrument, he shall be liable to
party cannot recover more than.the actual loss, pay the whole sum mentioned therein
Peir Hully resanding confedet, entitled to compensation (See /9) - A person who rightfully rescinds a

contract is entitled to compengation for any damage which he has sustained through non-fulfilment of the

contract

i kBB S e Bt MNabans _—.
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a:'rr_*l_ﬁensaﬁbn for loss or
damage caused by breach

of contract (Sec 73)
> When a contract has

been broken, the party who
suffers by such a breach is
entitled to receive, from
the party who has broken
the contract, compensation
for any loss or damage
caused to him thereby,
which naturally arose in the
usual course of things from
such breach, or which the
parties knew, when they
made the contract, to be
likely to result from the
breach of it.

> Such compensation is
not to be given for any
remote and indirect loss or
damage  sustained by
reason of the breach

O —

REMEDIES FOR BRFACH

- l - "-...-'}""1' | </ AL )
\ |
Suit  For Specific | |
“erformance : Where

damages are not an
adequate remedy in the
case of breach of |

contract, the court may | |
in its discretion on a suit
for specific performance |
direct party in breach, to |
carry out his promise, |
according to the terms)|
of the contract.

Y

Rescission of contract

Suit for injunction: Where a
party to ~a contract s
negating ~the terms of a
contract, the court may by
issuing an 'injunction orders’,
restrain him from doing what
he promised not to do.

rendered service to another in circumstances
which indicate an understanding between them
that it is to be paid for although no particular
remuneration has been fixed, the law will infer a
promise to pay. Quantum Meruit i.e. as much as
the party doing the service has deserved. It

covers-a case where the party injured by the
breach had at time of breach done part but not

“all of the work which he is bound to do under the
_contract and seeks to be compensated for the

value of the work done. For the application of
this doctrine, two conditions must be fulfilled:
> It is only available if the original contract has

been discharged.
> The claim must be brought by a party not in

default.
> The object of allowing a claim on quantum

meruit is to recompensate the party or person
for value of work which he has done. Damages
are compensatory in nature while quantum merit

is restitutory. It is but reasonable compensation
awarded on implication of a contract *to

remunerate

~AMAE assmndautsanilatane

(% Scanned with OKEN S
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| CFantractt (220 710 A contract to do or not to do something, if some event, collu_feml to such
contract, does or does not happen”. Contracts of Insurance, indemnity & guarantee fall under this category,

\ 'S . 3 B - 4- " | ¥.1a " 7 -~ + y i
f a contingent contrac Dif ference between Contingent"and Wagering Contract

1. Tﬁe per'formance of such caﬁ’rr‘uc’r v Meaning: A contingent confract is a confract to do or not to do

would depend upon the happening or sornefh.ing with reff:.rence to a col!a’reml event hupr_ae.ning or not
non-happening of some event or happening. A wagering agreement Is a promise fo give money or
condition. The condition may be money's wo_r’rh with reference to an uncertain event happening or
precedent or subsequent. not happening. | |
2 The event referred to as collateral ¥ Reciprocal promises: Contingent contract may not ;anmm
to the contract. The event is not part reciprocal promises. A wagering agreement consists of reciprocal
of the contract. The event should be promises. | |

neither performance promised nor a v Uncertain event: In a contingent coq’rmc‘r, ’rhe event is collateral.
consideration for a promise. In a wagering contract, the uncertain event is the core fac’rqr'. |
3. The contingent event should not be a v Nature of contract: Contingent contract may not be wagering in
mere ‘will of the promisor. The event . /[ nhature. A wagering agreement is essentially contingent in nature.
should be contingent in addition to, ! v 'Infer'e.s’r ‘of confracting parties: Contracting parties have
being the will of the promisor. ~ interest in the subject matter in contingent contract. The
4 The event must be uncertain. Where contracting parties have no interest in the subject matter.

the event is certain or bound to ¥ Doctrine of mutuality of lose and gain: Contingent contract is not
happen, the contract is due tfo be based on doctrine of mutuality of lose and gain. A wagering
performed, then it is a not contingent contract is a game, losing and gaining alone matters.

contract, / Effect of contract: Contingent contract-valid. Wagering-void.

- —_——  _—— —_— —_— B = -"1.'
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o RULES RELATING TO ENFORCEMENT OF CONTINGENT CONTRACT
1 | l
Enforcement of contracts | Enforcement of | -
' A contract would cease | <ontingent —on

' contingent _on __an__event contracts contingent e . i “ebecifi
to be enforceable if it | happening of specified

happening: Where a contract on _an event not i event within the fixed

‘identifies happening of a | happening: Where a IS contingent upon the | time: Sec 35 says that
future contingent event, the | contingent gontract <onduct —of a living Contingent  contracts

contract cannot be enforced | is made contingent Person‘when that living to do or not to do

until and unless the event | on a non-happening Person does |somaf!1|ng anything, if a specified

happens’. If the happening of an event, it can be .TO mﬂk“f the ‘event or uncertain event

of the event becomes | enforced only when  conduct’ as impossible “happens within a fixed
impossible, then the it's happening/ \of happening. |  time. becomes void if
. contingent contract is void. becomes impossible..” at ‘;he expiration mé
T time fixed, such event

"Contingent contracts to do or not to do anything, if a specified |Contingent on
uncertain event does not happen within a fixed time, may be |an impossible _hﬂS not happened,‘ or
enforced by law when the time fixed has expired, and such | event: Not 'if, before the time

event has not happened or before the time fixed has expired, if | enforceable | fixed, such ~ event
.it becomes certain that such event will not happen”. (Void) || becomes impossible.

WUASI CONTRACTS are based on principles of equity, justice and good conscience. A quasi or constructive
contract rest upon the maxims, "No man must grow rich out of another person's loss". These relations are
called as quasi-contractual obligations. In India it is also called as 'certain relation resembling those created

by contracts.

[ llr' II[. g
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/ In the first place, such right is always right to money a

—

s, to liquidated sum of money

d generally, not alway
art ! is imposed by the law; and

arties concerned, but

v .+ does not arise from any agreement of the p : _
e bl nst all the world, but against @ particular person or persors

v Thirdly, it is a right which is available not
only, so that in this respect it resembl
5 DEEMED AS QUASI CONTRACTS.

saries supplied to
contractinag

i

J
- -

cc 58) If a person, incapable of
entering into a contract, or anyone
whom he is legally bound to support,
is supplied by another person with
necessaries suited to his condition in
life, the person who has furnished
such supplies is entitled to be

reimbursed from the property of

such incapable person. To establish
his claim, the supplier must prove not

only that the goods were supplied to
the person who was minor ‘or'a
lunatic but also that they were
suitable to his actual requirements
at the time of the sale and delivery.

‘ ¢

2 Payment by an interested 4 Responsibility of Tinder ¢

nerson (Sec 69). A person goods (Sec/] IS same

who is interested in the responsibility as if he were ¢

payment of moaoney which | bailee.

| aw to .

another is bound by | = Money paid by mistake or unde

pay, and who therefore pays . e e
coercion (Sec 72) person who

it is entitled to be

reimbursed by the other.
3. Obligation of person enjoying benefits of non-gratuitous act (Sec
70): where a person lawfully does anything for another person, of
delivers anything to him not intending to do so gratuitously and suc
other person enjoys the benefit thereof, the latter is bound to poy
compensation to the former in respect of, or to restore, the thing s
done or delivered. It thus follows that for a suit to succeed, the
plaintiff must prove: that he had done the act or had delivered the
thing lawfully: that he did not do so gratuitously; and that the other
person enjoyed the benefit.

l receives must repay or returnit,

nnnnnn
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UNIT 7:- CONTRACT OF INDEMNITY AND GUARANTEE

el

Contract of Indemnity (Sec 124) :-

It is "a contract by which one party
promises to save the other from loss caused
to him by the conduct of the promisor
himself, or by the conduct of any other

person.”

Scope:-
Restricted to loss caused by himself or any

other person. Loss occasioned by

accident/act of god is not covered.
Exception - Gajanan Moreshwar v/s

Moreshwar Madan (1942)

Parties to Contract of Indemnity :-

1) The party who promises to indemnify/
save the other party from loss-
"indemnifier”,

2) The party who is promised to be saved
against the loss- ‘“indemnified" or

"indemnity holder”.

Mode of Contract of indemnity :-
1. Express - when a person expressly promises to

compensate the other from loss.
2. Implied = when it is inferred from conduct of parties

or from the circumstances of the case.
Contract of indemnity must fulfil all the essentials of

valid contract.

Fire and marine insurance - contract of indemnity
Life insurance - not a contract of indemnity

Rights of indemnity holder when sued (Sec 125) :-
He is entitled to recover - all the damages, costs of suit,

other sums.

Liability of indemnifier - commences as soon as the
liability of indemnity holder becomes absolute and

certain.

(% Sscanned with OKEN S
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Contract of Guarantee (Sec 126):-
A contract of guarantee is a contract to perform the

promise made or discharge the liability, of a third
person in case of his default.

g

Fssential features of Guarantee:-

1. Purpose :- To secure payment of debt.

2. Consideration must be there - may be
direct/indirect

3. Existence of liability - Liability must be

Three Parties Involved:- legally enforceable, not time barred
1) Surety - person who gives guarantee. 4. No misrepresentation/concealment(secl42 ¢
2) Principal debtor - person in respect of whose 143)
default the guarantee is given. 5. May be oral/written
3) Creditor - person to whom the guarantee is given. 6. Joining of co-surety (Sec 144) - if condition is
imposed for other surety to join then he must
Tripartite agreement between parties involved:- Join. -
1) Principal contract - between principal debtor and 4 Specific Guarantee:-
EPRcitor * Guarantee which extends to singl
2) Secondary contract - between creditor and surety  r. . o singee
3) Implied contract = between surety and principal deb’r/s!::eu_f 'c fransaction ||
debtor = Surety's liability ends when debt is

\_ dischurg_ed.
/" Continue Guarantee (Sec 129) :-

)jf'l |

ypes of Gugrantee

———> * Guarantee which extends to a series
of transaction '

" Surety’s liability continues until

\___revocation of guarantee,

- e B
A A ] s TR -_

. -_:-u-'—‘--m
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Nature and Extent of Surety’s liability (Sec 128) :-

1. Co - Extensive with that of the principal debtor u
2. Secondary in nature - liable onl

3. Where a debtor cannot be held liable because of defect in document,
4. A creditor may choose to proceed against a surety first.

hless otherwise provided.

y if default by principal debtor

the liability of surety also ceases.

Modes of discharge

II\" -

S —eee S
T - = - — — — -
| v _I_—¢
By Revocation of guarantee :- IBY 60”51“” of Creditor:- .
1) By Notice (Secl30) - ) Variance in terms without assent of

continuing guarantee may be
revoked by surety for future
transaction. Past transaction
liability  remains.  Specific
Guarantee can only be revoked
if liability is not accrued.

2) By Surety's death (Sec 131) :-
Estate remains liable for past
transactions,

P

3) By Novation (Sec 62)

. —  —— =

——Fr —

e el o 8

surety.(Sec 133)

2) By release/discharge of principal
debtor(PD) - discharged if creditor
enters into fresh/new contract or does
any ‘act/omission which leads to
discharge of PD. (Sec 134)

3) By composition, promise to give time
and promise not to sue with PD.
(Secl35)

4) By Creditor's act/omission impairing

=

1

surety's eventual remedy, (Sec 139) |

~ @CAFoundationNotees

s g W W P e PR F ]

of !-

On Invalidation |

contract of Guarantee:- |

1. Guarantee obtained by
misrepresentation, '5
(Sec 142)

. Guarantee obtained by
concealment (Sec 143)

. Guarantee on the
contract that creditor
shall not act until co
surety join. Such co|
surety does not jOiﬂ.i_ll

i.

___(§g.c 144)

nnnnnn



Cases where surety is not :“::r.htu'_ch Pight s against principal de lju.; o .
1. When agreement is made by creditor 1) Rights of subrogation (“cc 140) i~ On the payment of th,
with third person not with PD to give guaranteed debt/performance of the guaranteed duty,

time to PD (Sec 136) surety steps into the shoes of the creditor. §

2. Mere forbearance on the part of 2) Implied promise to indemnify surety (Sec 145) .. The
creditor to sue the PD or enforce any surety is entitled to recover from PD whatever sum he hq
remedy against him (Sec 137) " rightfully paid under guarantee, but not sums which e

paid wrongfully.

lffrqhi agams - Creditor:

1) Surety's right to benefit of creditor's securities (Sec 141 ;
= Entitled to benefit of every security which creditor hes
against PD whether surety is aware of its existence or not
If creditor loses or parts with security without consent of
surety, surety is discharged to extent of value of such

' 1anst co surehies (
["Co-sureties (meaning)- When the same
debt or duty is guaranteed by two or
more persons, such persons are called co-
sureties" ]
1) Co-Sureties liable to contribute

equally - Each surety is required to security.

contribute equally. (Scc 146) 2) Right to set off:- Surety has benefit to claim set off if
2) Liability bound in different sums - The PD had any against the creditor.

principle of equal contribution is  3) Right to share reduction:- Surety has right to claim

subject to maximum limit fixed by proportionate reduction in the liability if PD becomes

surety of his liability, (Sec 147) insolvent. .

i i -M
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Bailment - to deliver

.

I
J

— S — - I 5 I —
“Meant bailment is the deli Y | . Essential Elements

'Meaning:- bailment is the delivery T , | ential Ele .

of goods by one person to another lypes of Bailment 1. Contract - Express/Implied.

for some purpose, upon a contract,

that the goods shall, when the

purpose is accomplished, be
returned or otherwise disposed of

according to the directions of the

person delivering them.

Parties to bailment:-

1) Bailor : Person delivering goods

2) Bailee: Person to whom goods
are delivered.

_ Do

On the ba5|s 2.

On the
basis of
benefiT

[ B

— = — il -__l_
I o ! { For mutual

For exclusive For exclusive
benefit of benefit of '
__I_:gr._lﬂqr bailee -

L»

service does it
free of charge.

benefit of |
bailor and

_ bailee.

Non-Gratuitous
Bailment:-
where both the
parties get
some benefit.

__of reward
Grdfﬁr’rous
Bailment:- when ‘
provider of

ACAEnmmndatinnNatesnc

O A

Consideration not necessary.
Delivery of goods - Bailment is
only for movable goods never for
immovable property and money.
Delivery is of two types:-
i)Actual delivery - goods are
physically handed over i)
Constructive - delivery is made
by doing anything that has effect
putting goods in possession of
other person.

. Purpose:- Goods are delivered

with some purpose.
Change in Possession of goods.

Return of goods in same form as

given or altered as per bailor's
direction.

(% Scanned with OKEN S
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Duties of Bailor:-
1. Disclose known Facts:- a) In case
of gratuitous bailment: bound to

Rights of Bai ilee:.
1. nghT m
deliver good;

Duties of BGI'E‘.E’. .
1. Take reasonable care of

disclose any fault in goods known by goods (Sec 151 & 152) Rignts of a  to any one of

him.(Sec 150) . Not to make inconsistent use. Bailor:- joint owners.
b)In case of non gratuitous of goods. (Sec 153 & 154) 1. Right to 2 Right o
bailment:-bailor is responsible for 3. Not fo mix the goods(Sec terminate indemnity
damﬂge whefher‘ he was aware or 155, 156& 157) !-i)MiXES Wlfh bﬂllment. 3. R|gh1‘ to Clﬂim

not aware of faults in the goods. own goods with consent, both (5-15_3) compensation
. To pay necessary expenses (Sec parties have - proportionate 2. Right to in  case of
158):- a)In gratuitous bailment - Interest ‘II)MIJ'CE.S with own demand back faulty goods.
bailor is liable to pay necessary + goods without consent but the ) . Right to claim
extraordinary expenses b)Non - can be separated - liable to goods(S.159 necessary
gratuitous bailment - liability to expense  of  separation 3. Right to expenses
pay extraordinary expenses. III.)MIXBS with own goods flle_ suit 5. Right to apply
. Duty to indemnify the bailee for without consent and cannot against to court to
pr'e.mﬂfur'e. termination (SEC 159) =] be sepumfed - COI’HPEHSGT& WFOHS doer. decide title of
must compensate bailee for | fuily. 4. Right to goods.
loss/damage suffered by him . Return the goods(Sec 161 & sue bailee . Right of
. Indemnify any loss sustained by 160) _ O.Right  to particular lien
bailee (Sec 164) . Return accretion from goods compensation 7. Right of
. Responsibility to receive back the (Sec 163) general lien

goods. (Sec 164)

6. Not to setup adverse title.

(% Scanned with OKEN Scanner
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"Termination of Bailment:-

1 On expiry of stipulated period

2. On fulfillment of the purpose

3. By notice in the following cases :- i) if bailee acts
in a manner inconsistent with the terms of
bailment ii)Gratuitious bailment

4. By death of either bailor/bailee

5. Destruction of the subject matter

.}'Righf of Lien:-

Lien is the right of a person to retain the goods
‘belonging to another until his claim is satisfied or
'some debt due to him is repaid.

E.Types of Lien:-

.Particular lien (Sec 170):- It is a right to retain
‘only the particular goods in respect of which the

claim is due. Where bailee has rendered. any service

‘invoiving the exercise of labour or skill in respect of
the goods bailed, he has right to retain'such goods.
General lien (Sec 171):- It is a right'to retain the

favour of certain persons.

Finder of lost goods (S. 168) :-

goods not only for demands arising out of the goods
retained but for a general baldnce of account in

e aill

_ @CAFoundationNotees

v Person who finds some goods which do not belong
to him, is called the finder of the goods.
v Duty ~to find the true owner and surrender the

goods to him,
v the finder of goods has no right to sue the owner

for compensation for trouble and expense
voluntarily incurred by him but has a right to
retain the goods against the owner until he
receives such compensation

v where the owner has offered a specific reward
on the lost goods, the finder may sue the owner
for such reward, and may retain the goods until
then.

v When finder of thing commonly on sale may sell it
(Sec 169) - if the owner cannot with reasonable
diligence be found, or if he refuses, upon demand,
to pay the lawful charges of the finder, the
finder may sell it— (1) when the thing is in danger
of perishing or of losing the greater part of its
value, or (2) when the lawful charges of the
finder in respect of the thing found amount to
two thirds of its value.

|
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Pledge(Sec 1‘72):- 'l:he bailmgnf gf _goods as security for payment of a debt or performance of a promise is
called "pledge”. The bailor is in this case called the "pawnor”. The bailee is called the "pawnee".

cssentials of Contract of pledge:- ‘Rights'ofidiPaWneenirledgeel

1. All the essentials of bc:lilmen'r. ; R[gh'r'rd" retain the ple.dg 100dS SBDOAWreE T
2. There shall be a bailment f i - B~ oSG o it e S = e Y -
I'h or security against retain goods" noftqnlyhfoiqm:pﬂyme. of debt

payment or performance of the promise - A
. _ BEROUT alsoforiinterest and expenses
3. The subject matter of pledge is goods = Ri gh:'f'-:f? 3 *E‘;l"al n js'ubs‘equen_‘rpd ebts D,

4. Goods pledged for shall be in existence | - iy
5 Th _ Cetaing he’fgqodsﬁ i
to ;@;2:” be the delivery of goods from pledger | promisefothergthangthes
-Duties ofiPawnons |
S ay DebE28Tndemnify Pawneer S D

SR \hichithey are: pledgedi
sScontract to this effectd
) [ d‘egfr"aodiqg Vi

o Iy

RSty

faultsSER4REPay e xtra:
deficiigifePawheetsells 500

SR awno
A .]. sTradilay . *-;‘* S - L = A= M= L Kes d )
. le?‘nf Pawnee=Same as bai — - . _agqinstjpawnﬁﬁand Eretain
ecge by Non- Owners when acted in gaod faith:- { . -h€.’»fmaY§"*‘sel §theRthing on
1. By Mercan_flle agent acting with consent of owner g casonable notice To'pawnor HEEE o
2. By person in possession under voidable contract Rights of PaWnor:$ ) |
3. gy pawnor who has limited interest I3 Same Rights as Bailor
- By co-owner in possession with consent of all owner ¥ AU ORI IS QoL b P b i T T
. _ _ ® dgec ment
. By seller/buyer in possession., Fof ‘rheﬁdebfor or perfor'n?ancg of promisp:y
e — o i .
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| _UNIT 9:.- AGENCY

Agent means a person employed to do any act for another or to represent another in dealing with the third
persons. Principat means a person for whom such act is done or who is so represented.

Test of Agency Extent of Agent's Authority :-

'(a) Whether the person has the capacity to bind the | 1. In Normal Circumstances - has authority to do

~ principal and make him answerable to the third every lawful thing which is necessary. An agent

- party. having_an authority to carry on a business has

'(b) Whether he can establish privity of contract authority to do every lawful thing necessary for
between the principal and third parties. the purpose, or usually done in the course, of

.J If the answer to these questions is in affirmative | . ‘conducting such business.

(Yes), then there is a relationship of agency. “2. In Emergency - to do all such acts for the purpose

——— of protecting his principal from loss as would be
| done by a person of ordinary prudence, in his own
case, under similar circumstances.

c: . . .c:.  Vdlid emergency consists of -
+ Person qualified to be agent - any person-but if it | No opportunity to communicate with principal

iilrninor' or of unsound mi"dc; P"‘!"Cf;"ﬂ. bound by ' 4 ctual and definite commercial necessity is must
the acts and shall not proceed against him. - v Acted bonafide and for the benefit of principal

* No CO"Sid'?-"ﬂﬁﬂ"f hecessary To be. agent -\ Most reasonabie & practical course of action taken
acceptance of office is sufficient consideration. | o oo possession of goods

+ Person qualified to appoint agen* must be - major |
and of sound mind.

' @CAFoundationNotees
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A . of agency “1\’
/ Implied authority - An authority. is said to be implied when it is
to be inferred from the circumstances of the case, conduct of

the parties and things spoken or written, or in the ordinary
course of dealing, may be accounted from the circumstances of

l—_ — Thelcuse. o - |

Express_authority - when authority is
given by words, spoken or written.

. cy by Estoppel:- 4 Effect of ratification:- Where acts
\INI’:E.:: Iheyprinc'ijgjal by his conduct 2.Agency | by | are done by one person on bThtﬂf of
or statement willfully induces Necessity: arises due | anofher, but without his know_edge or
another person to believe that a 'f? some emergent authority, he may elect to PFI.TIfy or to
certain person is his agent, he is circumstances. Wh?—" | disown such acts. If he ru‘rlfles. them,
subsequently prevented or estopped emergency . arises, | the same effects will follow as if they
from denying the fact of agency. agent- acquires special | had been pe.r'form.ecfl by‘hls authority.
Essentials for estoppel:- power- . To prevent | Essentials for ratification:-
v Representation must be made principal from loss. a. May be express or implied: b. Full
v May be expressed/implied h—l knowledge of facts: «c Whole
v It must state that agent has 3.Agency by operation  iransaction must be !"ﬂflfled: d.
authority of law:- Where law Ratification not put a third party to
v Third party must be inducea treat one person as damages; e. Within reasonable time: f.
v Third party must believe and agent of another. Communication; g. Act to be ratified

made contract on that faith. must be valid.
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sub Agent :- is a person e:_'nplayed by, and acting under the
<ontrol of, the original agent in the business of the agency.
The appointment of sub agent is not lawful,

General Rule - Th
because the agent is a delegatee and a delegatee cannot further

delegate.
Exception where an agent can appoint Sub-agent:

(1) if the terms of original appointment states it.

(2) there is customs of the trade which requires it
(3)if unforeseen emergency arises
If sub agent properly appointed = Principal liable to third
parties, agent liable to principal, sub agent liable to agent for his

acts.
If sub agent appointed without authority

principal and third parties, principal responsible-fo
agent, sub agent answerable only to agent.
Rules of Sub-Agent -

ns_of agent. 2. Agent

1 Work under control and directio

delegates a part of his own duties fo Sub“Agent. 3. No privity of
contract between principal and sub-agent. 4. Sub-agent is
5.,-Agent is responsible to the

responsible to the agent only.
- agent. 6. Sub-agent has no

p_rincipul for the acts of the'sub
right of action against the principal for remuneration due to him.

- agent liable to
r acts of sub

A person appoin‘rédm

Substituted Agent:-
with

_Rules of Substituted Agent
.1, Works under the instruc

by agent to act for principal
knowledge and consent of pri ncipal.
Agent's duty for naming such agent -

exercising ordinary prudence.

tions of the

principal.
2. Agent does not delegate any part of
his task to a substituted agent.
3. Privity of contract exists between a

principal and a substituted agent.
Responsible to the principal.

4
5. Agent is not responsible o the
principal for the acts of the

substituted agent.
6. Substituted agent can sue the
principal for remuneration due fo

him.
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v/ Duty to follow instructions of principal or customs of
trade - When the agent acts otherwise and any loss
s sustained by the Principal, he must indemnify him,
and, if any profit accrues, he must account for it.
Duty of reasonable care and skill

Duty to render proper accounts - Not only accounts
but also supported by vouchers.

Agent's duty fo communicate with principal

on his own account - should not deal |
without first obtaining the|
he principal.

Duty not to deal
on his own account
consent of the principal, otherwise 1
may— (a) repudiate the transaction, (b) claim from
the agent any benefit which may have resulted to

him from the transaction.
Duty not to make secret profit - must det in good

faith.

Duty not to delegate
Duty to pay all sums received on

principal
Duty not to use
received in course of agency.

the behalf of

any confidential information

s

i e AN ageny
does all acts on behalf of the principal but incyy

no personal liability.
/ Principal's liability for the Acts of the Agent

Principal liable for the acts of agents whic
are within the scope of his authority.

Principal's  liability when agent exceeds
authority - if the excess part can be
separated - then principal not liable for only
that part. If it cannot be separated - principd
not liable at all. However, if principal induces
third party to believe that act was authorized

then principal is liable.
Consequences of notice given to agent - Any
notice given to/information obtained in course

of business will have same legal consequence as
if it is given to or obtained by agent.
Principal's liability for the agent's fraud
misrepresentation or torts - if matfer falls
under agent's  authority,  then such
fraud/misrepresentation will be treated 0
done by principal. If agent acts beyon
authority, principal is not liable.

——————

(% Scanned with OKEN Scanner



Rioht of retain out of sums

re-ri;.:m_‘-f:j on principals account :

Agent can retain

(a) all moneys due to himself in
respect of advances made

(b) in respect of expenses
properly incurred by him

(¢) his remuneration.

The right can be exercised on
any sums received on account of
the principal in the business of

agency.

Right to remuneration: In normal
course - as per terms, If not in
terms - as per custom. Agem‘
guilty of misconduct -
entitled to remuneration.

Vs

no'r
\J

Agent's lien on principal’s property
, an agent is entitled to retain the
goods papers and other property,
whether movable or immovable, of
the principal received by him, until
the amount due to himself for
commission, disbursement and
services in respect of the same has
been paid or accounted for him.
Conditions for-this right -
v Agent should be lawfully
entitledfo.such commission
v Posse.ssmn of property should
nat; be by unlawful means.

LaeQ is lost when :-

o Possession is lost

v/ Agent waives his right
"v Agent's lien is subject to

contract to contrary.

c)

Right to indemnity:-
a) Right of indemnification for

lawful acts done - bound to
indemnify agent against all
consequences of lawful acts
done in his authority.

Right of indemnification when
acts are done in good faith
except when acts done by
agent are in violation of any
penal laws

Non liability of employer of
agent to do a criminal act:- if
agent is appointed to do
criminal act - principal not
bound to indemnify the loss.

Right to compensation for injury
caused by principal's neglect.
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111 1O ahtl‘ff P{'H'T‘g_-
nersonally liable

" Whe

n contract made on behalf of
merchant resident abroad/foreign
principal

2. When agent does not disclose the name of
principal

Principal non existent/incompetent

Pretended agent
When the agent exceeds his authority.

Ol Ww

- e—— == — e —————— —m—

~able - if the agent becomes

ul P - u o

ested in the subject matter

|n- i
¥

personally inter
of agency.

T

Effects of termination:- |
Termination does not take effect un‘ril_ it is

known to agent as well as third party.

Termination of agent's autharity lécu_:is to
+ermination of all the sub agent's authority.

.\

w

- Cases .f@cnggmgmynumﬁﬁ made by undisclosed agent .

Third party has same rights as against principal as he hqg
against agent. If principal discloses himself befor
completion of contract, then third party may refuse 1
fulfil the contract.
Performance of confract with agent supposed to be
principal - When agent does nof disclosed that he is acting
as an agent and the principal requires the performance of
the contract then the principal can obtain such
performance subject to the rights and obligations between
agent.and third party
Option to Third Person- sue the Agent or the Principal:
Right of person dealing with agent personally liable: third
arty dealing with such agent may hold agent or principal,
or both of them, liable.
Consequence of inducing agent or principal to act on belief
that principal or agent will be held exclusively liable: When
third party induces the agent to act upon the belief that
the principal only will be held liable, or induces the
principal to act upon the belief that the agent only will be
held liable, he cannot afterwards hold liable the agent or

principal respectively.

-
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Revocation -
Principal at any time may

revoke the authority at any

time.

Cannot revoke when
authority partly exercised =
will be liable for acts

already done.

Compensation for revocation
- if revocation is pre mature
without cause, compensation

IS necessary
Notice of revocation - when
principal  has  justified

reason to revoke, reasonable
notice to be served.
Revocation can
expressed/implied.

be

T e e R

[. Termination of Agency

On
Principal's
Insolvency

s e == e

On expiry of
time - In case
of agency for
fixed term.

Renunciation by
agent:- Agent may
renounce the

\business of agency

In same manner
préncipal can
revoke. However,
rules as to
compensation,

notice will remain
same as
revocation., If
agent  renounces
without proper

notice, he will be
liable for damages.

On
Death/
Insanit

y of
princip
al/agen

1

Y

Completion

of
business

i i SR S
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 LLP Act, 2008

, - The LLP Act, | |
The LLP Act, 20081is 2008 has 81| Partnership 'Act. v Itisisanew form of legal business
| applicable to Th‘-" whole sections and 4 1932 IS not entity with limited liability.
.. ofIndia. | schedules. applicable’ to, ¥ It is an alternative corporate
| LLPs. ;oo business vehicle.
1————%———1 — v' It provides the benefits of limited
1 liability at low compliance cost
First Schedule :- Second Third Fourth v I _ql[ows 'ts  partners the
deals with mutual rights Schedule: Schedule:- Schedule:- flexibility ~of ~organising their
and duties of partners, - deals 'deals with deals with internal structure.
as well limited liability with ~.conversion  conversion v LLP itself will be liable for the full
partnership and its conversio , ' of a of unlisted exfent of its assets, the liability
partners where there is n of. d private public ) of The partners will be limited.
absence of a formal firm into company company LLP is hybrid between company and
agreement. LLP into LLP. into LLP. p?r;n:;shlp as it contains elements
: .ofboth.
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Body Corporate |
company as Eusrness -
defined in clause ‘Ncludes
(20) of section 2  SVEY
of the Companies trade,
Act, 2013 and Profession
includes - LLP service
under this act, and _
LLP incorporated ©ccupation

abroad/company BXC:BPT any |

Incorporated activity

outside India. notified

Does not include PY Central i

- a corporation @OVt

SO'E, co-operative

society& any

other body

corporate as

' hotified,

I ——

Designated
Partner -
any partner
designated
as such
pursuant to
section 7.

Partner -
means any
person who
becomes a
partner.in
the LLP in
accordance
with the
;PLLP
agreement

.i‘l

1

Entity -
any body
corporate
and
includes,
for the
purposes
of
sections
18,46, 47
148, 49,
150, 52 and
93, a firm
sefup
'under the
' Indian
IiPﬂerBFShﬁ
: | p ACT,
1932,

\of ayear to

'year
I

' Small LLP:-

Financial Year
- the period
from the 1st
day of April

the 31st day
of March of
the following

Contribution upto
Rs.25Lakhs &
Turnover for

Immediately

 Preceeding FY upto
Rs 40 Lakhs or wh|ch
fulfils prescribed

' terms and conditions

-

- partnership formed

A |

Foreign LLP - meang
a LLP formed,
incorporated or
registered outside |

India which
establishes a place
of business within
India

LLP - means a

and registered

under this Act.

LLP Agreement -

any written

agreement between |
the partners of the |
LLP or between the | ;
LLP and its partner. ;
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Partner (Section D) -

Any individual  or  body
corporate may be a partner in
a LLP. However, an individual
shall not be capable of
becoming a partner of a LLP,
if—

(a) he has been found to be of

unsound mind by a Court;

Designated Partners (Section

7):-

v at least two designated
partners who are individuals
and at least one of them
shall be a resident in India.

v If in LLP, all the partners

are bodies corporate or in}’

Difference between partnership and LLP

Requlating act - LLP act, 2008 and
Indian Partnership Act, 1932.

LLP body corporate while partnership
Is not

LLP is separate legal entity while
par'l'nershlp is not.

LLP is created by legal process while
partnership is created by agreement

which one or more partners
are individuals and bodies | °
corporate, at least two
individuals who are partners °
of such LLP or'nominees of

Registration of LLP is mandatory
while it is voluntary in partnership

LLP has perpetual succession while
partnership does not.

'(b) he is an undischarged
insolvent; or |
(c) he has applied to be
adjudicated as an insolvent

and his application is = such bodies corporate shall * LLP's name should have LLP suffix

pending ~ act as designated partners. while there is no such rule for
'Minimum number of Partners - | v Resident in India: For the purfne.rsh_ip o -
v Atleast two partners purposes of this section, the | * Partners in LLP have limited liability
v If number reduced below 2| _term  resident in Indial  while in partnership - unlimited
~and LLP carries on business, ~ means a person who has ~liability

There are atleast two designated

partners in LLP while in partnership is
not essential.

for more than 6 months, V- stayed in India for a period | °
with one partner, then such| I” of not less than 120 days

_ partner is personally liable. durmg the flnancml year.
i | J

@CAFoundationNotees

(% Scanned with OKEN Scanner



Charact eristic of LLP-- Advantages of LLP Form: -

1 LLPis a body c;r'pora're. 1.Is organised and operates o

2. Perpetual Succession - LLP can continue its existence irrespective of .basis of agreement, 2 Provides
charges in partners. flexibility without detqileg

3. Separate Legal Entity - LLP is liable to full extent of asset and Iegali and procedurql
liability. requirements ,3.Easy to form
Mutual Agency - All partners will be the agents of the LLP alone. No  4.All partners enjoy limited
one partrer can bind the other partner by his acts. liability,  5.Flexible  capitd
LLP Agreement - Mutual rights and duties of the partner are governed structure, 6.Easy to dissolve
by an agreement. EffecCARE S Snaton K

6. Artificial Legal Person " ap "

7. Common Seal AR

8. Limited Liability- partners liability is limited.

9. Management of business is done by partners.

10.  Minimum (refer section 7) and Maximum number (no limit) of partners | ;.

11. Business for profit only - Cannot be formed for charitable purpose fdo and suffen

12. Inves?uqaflop:- CG has powers to investigate an LLP | - A Havmé‘*’h*comm onseal ifs

13. Conversion into LLP - Any firm, private company/unlisted public decides 1o have one

company can convert into LLP.

14. E-filing of Documents - Every form/application of document required
to be filed shall be filed in electronic form on its website
www.mca.gov.in and authenticated by a partner/designated partner of
LLP by electronic/digital signature,




% (s $1f 0" personiinakesia statementsy he'knowsstos
Vol s '*" ﬁﬂ‘ b * > TR -
ganyRone ’f“ beffalseZoridoesEnotgibelicveliofbeRicy
} 'lmpr SN

& : ’r,:.;'po ﬁ VE -l,r":

Incor' orcn‘lo documen: A D umshe iSOt en .

mn ents awphed Witk gandgf "H 81305, thandn L0 000kWhichtmays
= \ 'exfend ’ro RS m

.- Registrar  shall
e WO or more persons STaTemenT to be A -
. within 14 days:
asgncmfed f9r filed v Register  the
 eanction | carrying on business — Filed with incorporation
ncorporation 3- shall subscribe their + ‘ Registrar E} d %
of LLP ‘ names to omen
. . v Give a
Incorporation Incorpom‘rlon £
o - J/ document Document with Cﬁm |ca’rg -
A féos t at LLP is
incorporated
Documentin prescribed form shall state SN i name
B/ \omé \ therein
w‘Propose OUSINess; | ﬂ
fAddress of registered office :
%Nume. and address of each of ] the parfners] : Certificate shall be signed and
gName*andfaddress®or’ desugna’red partnerszof authenticated with the official seal by

PAne LLP on incorporation'
contain‘such other information as prescribed WPy evidence that the LLP is Incorporated

the registrar and is the conclusive
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Name : |
(1) Every limited liability partnership shall | (@C

have either the words "limited liability |
partnership” or the acronym °"LLP" as
the last words of its name. |
(2)No LLP shall be registered by a name |
which, in the opinion of the Central |
Government is— |
(a) undesirable; or |
(b)identical or too nearly resembles

to that of any other LLP or a|
company or a registered trade

mark of any other person under |
the Trade Marks Act, 1999 N

Reservation of name (Section 16):

A person may apply in prescribed form and F
fees to the Registrar for the reservation

of a name. Upon receipt of an application

under and on payment of the prescribed

fee, the Registrar may reserve the name

for a period of 3 months from the date of
Intimation,

e —— - —
i

FARTE X, T
| B e '
. -
' . . ;‘! ! . L

! el | ) ) .:I.; L T
a . “ . _J.;f T-F_IE'-F-I
-arr e B 'f j g
. 3 i *frj!f
e

v e

]

A LLP on its first registration/on its r‘egisfr'_afio‘n t?y a new |
body corporate is registered by a name which is identicq

with or too nearly resembles to —

(a) that of any other LLP or a company:

(b) or aregistered trade mark name of propreitor
then on an application, the C6 may direct that such LLP to
change its name or new name within a period of 3 months .
from the date of issue of such direction. |
Such application shall be maintainable within a period of 3 |
years from the date of incorporation or registration or |
change of name of the LLP under this Act '

T~

If LLP changes its name as

asked - it shall within 15 days If LLF’_ doe.s_ hot comply
from name change infoar?’rn with direction, CG shall

registrar. Registrar will then allot a new name and
provide new certificate with 30 registrar w'l.l mede a
days of receipt of information hew certificate.

Urder Hard Canui ralnec e
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'_ eanmg of company

"4)“ R

ey

Section 2(20) of the Companies Ac
2013 -
acompar means
mcorpar‘g wnc:le |
an revious compc 0
'Chlef J'us’ruce Marshall
. orpora |
lnvisnbleﬁnmnglbl
contemplation ofalaw.
Professor Haney
-ompany;
assocmho T

.ll-:

K/ | nSUranc
mpa1 Companies{ehgdged

the¥genera wjo 'supply*gf
iec’rmcn Y, copilRwhere
brovisioniinconsis teniawith
ERD ATEENA 1999 R anking
Jreqgulatior f Act, 1949/
. Iecfrlu "AcT,2003)]

ny ‘otheft company governa by’
ny, pacml Acilforastheltime
beéing in force

Any othep company.as specif -.
Wby co

e ks FEL o e VT e - -

|

successwn cmd a cdmmon seal.d

==t -"-"_'-.'«I'J-l"—-"..i*-

i B — L T | o
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separate legal entity -

/ Tts existence is distinct and
separate from that of its
members.

/ A company can owh, enjoy and

dispose property, have bank
account, raise loans, incur
liabilities and  enter into

contracts in its own name.

v Even members can contract with
company, acquire right against it
or incur liability to it.

v For the debts of the company,

only its creditors can sue it and
not its members.

¥ A member does not even have an

insurable interest in the property:

of the company. The leading case
on this point is of Macaura Vs.

Northern Assurance Co. Limited
(1925)

Perpetual
Succession -

V' Members may die

or change, but
the company goes
on till it is wound
up on the grounds

specified by the"

Act.

Since a company
is an artificial
person. created
by law, law alone
can_bring an end
fo its life.

v. Its existence is

not affected by

the death or
insolvency of its
members.

-
Limited Liability -
In case of limited liability company/ company
limited ~ by guarantee/unlimited liability,
liability of member shall be limited/limited

to extent of amount guaranteed/unlimited
respectively.

Artificial Legal Person -

v It is legal/judicial as created by law

v It has separate legal entity, therefore
can sue and be sued in its own name.

v Company is artificial person - can only
act through human agency.

Common Seal - ( Optional )

Common seal is the official signature of a
company, which is affixed by the officers and
employees of the company on its every
document. In case a company does not have a
common seal, the authorization shall be made
by two directors/by a director & CS.
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- : 1 . |
ml Ixjm mm shielded from liabili
The term Corporate Veil refers to the ca@ a& . mﬂd e o ?::vaenes any laws ﬂ:z

h anv's actions. If the company incurs any debis ,
Conne e concept impl ble for those errors. In other words, they

‘ impli hould not be lia
corporate veil concept implies that n.wl_'nber"_.; s |
enj'z: corporate insulation. Company Is identified separately from !:rs‘mf.mbers.

Trading with Enemy - Test of control/character of peop[e a
determine the same (Case Law - Daimler Co. Ltd. vs. Continen

t+ helm is ascertained to
tal Tyre & Rubber Co.)

wher; Coses To protect revenue/tax -When entity is used to e\{ade/circumven-'r ’rax.[t_’.'ase law -
company law Juggilal vs.Commissioner of Income Tax AIR (SC)/Dinshaw Maneckjee Petit]
f;lire?:?::f le To Avoid Legal obligation - When sole purpose of formation of the entity is to use it
fhmp TPhe as a device to reduce bonus to workmen - veil is lifted. (Case law - (The Wor!-cmen
company is a Employed in Associated Rubber Industries Limited, Bhavnagar vs. The Associated
legal entity Rubber Industries Ltd., Bhavnagar and another).

distinct and Formation of subsidiaries to act as agents - (Case law -Merchandise Transport
separate Limited vs. British Transport Commission (1982))

:;Z:Lholdel:s (.'umpnny formed for fr*aud/impr‘oper' conduct or to dcfeaT law - Where fhg dEViCB
s or of incorporation is adopted for some illegal or improper purpose [Gilford Motor Co.
members vs. Horne]
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('arﬂpﬂ“’f leltﬂd by Share
b v
v When the liability of the
members of a company is
limited by its memorandum of
association to the amount (if
any) unpaid on the shares held
by them, it is known as a
company limited by shares.
v It implies for meeting the
debts of the company, the
shareholder may be called upon
to contribute only to the
extent of the amount, which
remains unpaid on  his
shareholdings.

Company Limited by
Guamrl'ree

v defines it as the company having

the liability of its members
limited by the memorandum to
such amount as the members
may respectively undertake by
the memorandum to contribute
to the assets of the company in
the event of its being wound up.
In a company limited by share -
member may be called at any
time to discharge liability
whereas in case of gquarantee
only at the time of winding up.

v His separate property cannot, v Case law - Narendra Kumar

be encompassed to meet the
. company’s debt.

Agarwal vs. Saroj Maloo

v

v

v

¥
Unlimited
W
No Limit on Liability of
member
The liability ceases on when

he ceases to be member
Liability is not unlimited till
the time Company is not
wound up. Member can be
called to contribute only in
the event of winding up of
Company.

Liability of each member
extends to amount of
Company's debt and liabilities.
However, he can claim
contribution  from  other
members

(% Scanned with OKEN S

nnnnnn



al

One person Company - *—

v' Is a company which has only one person as a
member.

v" Minimum  paid
prescribed

v' Memorandum of OPC will contain name of
nominee/successor of the member and such
person will give his written consent to be
filed with registrar. - such nominee can
withdraw his consent at any time. Name of
nominee can be changed at any time by
giving notice to registrar - this change is
not deemed +to be alteration to
memorandum,

v' Person eligible to be form OPC/be nominee
shall be - 1. Resident in India or has stayed
in India for not less than 120 days in
preceding FY. 2.Non- minor. 3.Eligible only
to form one OPC 4. Natural Personal +
Indian Citizen

v OPC cannot be converted to section 8. also,
cannot carry out NBFC activities incl.
investment in other corporates.

up capital - limit

no

' of ﬂf{‘:rhljfji'nﬁﬁ - on the basis of members - Small Company -

\ 4

Private Company:-

v No  minimum  paid-up
capital requirement.
Minimum  number  of
members - 2 (except if
private company-is an OPC,
where it will be 1).

v Maximum_ number  of
members - 200, excluding
present  employee-cum-
members and erstwhile
employee-cum-members.

v Right to transfer shares
restricted.

v" Prohibition on invitation to
subscribe to securities of
the company.

v Small company is a private

company.

v' OPC can be formed only as

a private company.

 aArFAEamndatianNatocas

v A private company

v Paid up capital - py
more than Rs. 4 Crore
Or Turnover - not mope
than Rs. 40 crores.

v' Should not be - Sectig
8 company - Holding o
a Subsidiary company

{_—

Public Company -

v" Is not a private company

v Shares freely
transferable.

v No minimum paid y

~ capital requirement.

v Minimum  number of
members - 7.

v Maximum numbers of
members - No limit.

Subsidiary of a public
company is deemed to be
a public company.
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| [ Holding ﬂqr_"_'d Subsidiary Companies

/"subsidiary company” in relation to holding company,
Imeans a company in whiph the holding company—

(i) controls the composition of the Board of Directors:
L or

(i) exercises or controls more than one-half of the
' total voting power either at its own or together with
one or more of its subsidiary companies.

hdve layers of subsidiaries beyond such numbers.

!

' Imore other companies, means a company of-which
-+ |such companies are subsidiary companies.

Y{Pvt. Co. subsidiary to public co. - deemed to-be public

! i

Fqshd company -
As per the definition given in the,section

i&Changa_

m - e il . - Bl

l — Class of Companies - on basis of Control

Provided that such class of holding companies shall not, |

Class of Companies - on the basis of Access to Capital

2(52) of the Companies Act, 2013, it | eqns
a company which has any of “its securities listed on any recognised stock

—

iL Assaciate Company

| STl
In relation to another company, means a company
in which that.other company has a significant

influence, but which is not a subsidiary company

of the company having such influence and
‘includes a joint venture company.
v .Significant Influence - means control of at

least twenty per cent of total voting power, or
control of or participation in business
decisions under an agreement

/;?A company is a holding company in relation to onejor | v “joint venture’ means a joint arrangement

whereby the parties that have joint control of
the arrangement have rights to the net assets
of the arrangement.

—

Unlisted company -
| company
_than listed company.

other

@CAFounidationNotees
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Government Company -

means any company in which not

less than 51% of the paid-up share

capital is held by- |

(i) the Central Government, or |

(ii)) by any State Government or
Governments,

(iiijor partly by the Central
Government and partly by one
or more State Governments,
and the section includes a
company which is a subsidiary. |

Foreign Company [Section 2(42)]-

It means any company or body
corporate incorporated outside
India which - has a place of
business in India whether by itself
or through an agent, physically.or>
through electronic mode: and
conducts any business activity in

| ¥ ——

India in any other manner.

Other Companies

e —

—

Formed to promote the charitable objects of commerce, art, science.
sports, education, research, social welfare, religion, charity

~ protection of environment etc. Such company intends to apply its

profit in promoting its objects and prohibiting the payment of qny
dividend to its members.

Registration - CG can register such company without

'5*3‘38“0“  addition of limited or private limited. Registrar wil
~ register on_application. It shall enjoy privileges and
L_"{@mparm)—/j obligﬂﬁi?"S of limited company after registration.

 Revocation of License - C6 may revoke license if in violation of

conditions under section 8 after giving written notice and opportunity
of being heard. On Revocation - C6 may direct such company to

Converts_ its status and change its name ;Wind = up; Amalgamate with
another company having similar object.

Penalty/Punishment = default in complying with this section - Company

- Fine - Rs. 10 Lakh to 1 cr . Director/officer - Rs. 25000 to 25 lakhs.

If fraudulent affair- Fine - Section 447 of Act.

It can call General meeting on 14 days' notice. Requirement of
minimum  no. of director, independent director, Nomination and
Remuneration Committee and Shareholders Relationship Committee
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"Significant accounting transaction” means any fransaction

Dormant company - other than—
s 'Where a company is formed and reglsTe.r‘ed v payment of fees to the Registrar;
i under this Act for ¥ payments made to fulfil,the requirements of this Act or
' v a future project or - any other law;
| 1/ to dh"'d an asset or intellectual Pw»! v allotment of shures to fulfil the requirements of this
E an Act; and
} ¥ has  no  signiticant - accounting . v payments for maifitenance of its of fice and records.
| Trﬂnsur | |C”l — — — ’ e N R
.I suchacompuny or an inactive companynmqyl F/"’RF;LMW T ,1% e © aaofety W [es 0y 5o \
make an application to the Registrar int~._ mJ V\; -ﬁ -wu_. I
such manner as may be prescribed for| | ol ln RCLOUT ITOmYansactior

obtaining the status of a dormant company. | | rgq clal¥y f arSor e lle
4 , W nual Feturns durmg ff eI

Nidhi Company:-

A company which the Central Government-may, by notification in the Official Gazette, declare to be a Nidhi
or Mutual Benefit Society, as the case may be. Nidhi Companies are created mainly for cultivating the habit

of thrift and savings amongst its members.
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Public Financial Institutions (PFI):

The following institutions are to be regarded as public financial institutions:

(i) the Life Insurance Corporation of India;

(ii) the Infrastructure Development Finance Company Limited,

(iii) specified company referred to in the Unit Trust of India Act, 2002;

(iv) institutions notified by the Central Government under section 4A(2) of the Companies Act, 195¢
repealed under section 465 of this Act;

(v) such other institution as may be notified by the Central Government in consultation with the Resery,
Bank of India.

Conditons for an institution to be notified as
PFL

l———l———l

Established or constituted by or under At least 51% of the paid-up share capital is held/controlled

ary Central or State Act by the CG or by any State Govt./s or partly by the C6 ard
partly by one or more State Govts.
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(__ _J | — O
™ | subscribers -
| lic co. - 7 :
v/ For P:Zr more | Registrar - Then issue a
persons [ - verifyall , ©  certificate of
/ For Private co. - 2| File Documents the incorporation
- persons or more f ' docunfents .
Eor OPC - one person e

If a person at time of incorporation/or

L. -

if company already incorporated by

furnishing false information/incorrect .~ | registered
information/suppression of material copies  of
fact - of which such person is aware - documents

then he will liable u/s 447 of the a.c.:f. ‘

information filed.

Company shall maintain
and preserve at

its |

of fice

the

and

 aCAfoundationNotees

S |

1!Om and from:

‘the date in
' certificate -

‘registrar  will

| allot
| corporate
' identity

- number(CIN) =
- which is |

E unique

‘identification |
'number  for'

the company

— o
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Documents to be filed with Registrar -

v MOA and AOA signed by all the subscribers
v Declaration by gersony who is engaged in the formation of the company (Advocate/CA/CS/Cos

Accountant)and by a person named in the articles that all the requirements of this act and the rules. |
v A declaration from each of subscribers to memorandum and from person nqmed as first directors stating:
1. he is not convicted for any offence with respect to promotion, formation or management of company,
2. he has not been found guilty of any fraud or misfeasance or of any breach of duty to any company
under this Act or any previous company law during the last five years, |
3 and that all the documents filed with the Registrar_for registration of the company  contair
information that is correct and complete and true tothe best of his knowledge and belief

v Address for correspondence till registered office is established o
v the particulars (names, including surnames or family names, residential address, nationality) of even

subscriber to the memorandum along with proof of identity | -

v the particulars (names, including surnames_or- family names, the Director Identification Number
residential address, nationality) of the persons mentioned in the articles as the subscribers to thi
Memorandum and such other particulars including proof of identity as may be prescribed: and

v the particulars of the interests of the persons mentioned in the articles as the first directors of th
company in other firms or bodies corporate along with their consent to act as directors of the company !

such form and manner as may be prescribed.
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Order of the Tribunal:
: Where a company has been got
{8 incorporated by furnishing faise or
meorrect information or
‘"I't, representation or by suppressing any
day  material fact or information in any of
o the documents or declaration filed or
made for incorporating such company
"y or by any fraudulent action, tribunal
may -
v guss such orders as it thinks fit for
wy  regulation of management including
changes in MOA and AOA
w V Liability of members - unlimited
t ¥ Remove of name of company from
register of companies
n Y Pass order of winding up

4 Y Passany other order as it deems fit

But before passing any order company

will be given - opportunity of being’

by the company will be taken  into

i heard and transactions entered into
consideration.

[ N—

l.

~Lr . .
tffect of Rr.gl;;Tr‘ai'lr:Jn.

v

v

From the date of Incorporation - registered company shall be
capable of exercising all the functions of company under this act.
the company becomes a legal person separate from the
Incorporators; and there cames into existence a binding contract
between the company and. its members as evidenced by the
Memorandum and Articles of Association [Hari Nagar Sugar Mills
Ltd. vs. S.S. Thunjhunwalal.

A company on registration acquires a separate existence and
becomes a legal person separate and distinct from its members
{State Trading Corporation of India vs. Commercial Tax Officer].
a company may purchase shares of another company and thus
become a controlling company. However, merely because a
company purchases all shares of another company it will not serve
as a means of putting an end to the corporate character of
another company and each company is a separate juristic entity
[Spencer & Co. Ltd. Madras vs. CWT Madras]. The mere fact
that the entire share capital has been contributed by the Central
Government and all its shares are held by the President of India
and other officers of the Central Government does not make any
difference in the position of registered company and it does not
make a company an agent either of the President or the Central
Government {Heavy Electrical Union vs. State of Bihar].

@CAFoundationNotees
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Share and Share Capital - the contributions of persons to the common stock of the company form the capit,
of the company. The proportion of the capital to which each member is entitled, is his share.

Shares (Section 2(84)):- Kinds of Share Capital:-
v ‘share’ which means a- v Equity Share Capital:- Wit

Classification of shares :-
v Authorized/Nominal/Registered Capital:-

Capital authorized by MOA to be
maximum amount of share capital of
company.

v Issued Capital:- It means capital issued
from time to time for subscription. Part
of authorized capital and includes share
allotted for other than cash. Obligatory
to disclose in balance sheet.

v' Subscribed Capital:- part of the capital
which is for the time being subscribed by
the members of a company.

v' Called up Capital:- It is part of the'

capital which has been called for
payment. It is the total amount called up

on the shares issued.
v' Paid up Capital:- It is the fotal amount

share in the share
capital of a company
and includes stock.

Share is an interest
in the
company(Borland
Trustees- vs.

Bors. & Co. Ltd.)
Shares are movable
property transferable
in the manner
provided in articles

Every share in a
company a company
having a share capital
shall be distinguished

Steel

voting rights;  or it
differential  rights as
dividend, voting or otherwise i
accordance with prescribed ry,
Preference share capital:-pa
of the issued share capital
the company which carries
would carry a preferential rig
with respect to— payment ¢
dividend, either as a fixe
amount or an amount calculate
at a fixed rate, which may eith
be free of or subject to incom
tax; and repayment, in the ca:
of a winding up or repayment ¢
capital, of the amount of tf

paid or credited as paid up on shares o 1o dictinets . .y
issued. It is equal to called up capital less nL):mbelr' flistinctive :20;: Cip'fal pqédﬁ up or deen
calls in arrears. T ve been paid-up.

— — ] all _ Bl .feam . N
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MOA of a company shall be

-
4 '[i ';{.‘[

ale '1"5”
T =t

Object of reqistering a

"\ MOA:- drawn up in such form as s
" Contains object and given in Tables A B, C, D
% thereby identifies and E in Schedule I of the
t scope beyond which Companies Act 2013
o company's  action Table A - MOA form for
¥ cannot go. company limited by shares.
® v Enables to know the Table B - MOA form of a
! company's powers company limited by |
M  and what activities guarantee and not having a
®  canbe engaged in. share capital.
% v Every person dealing Table € - MOA form of a
*  with the company is company limited by
presumed to have guarantee and having a
*  knowledge of MOA.  share capital.
! Y Helps  shareholder Table D - MOA form of an
- understand  where unlimited company.
his money is being Table E - MOA form of an
used and risks unlimited company and
related to the same.  having share capital.

I8 charter?it defiNegilts. constitutiontandathéiicorei
T et ._._3:! b# !‘# o *e RERRRL ~Aal) 1 . A
as been ﬁfnbllshed undenjhé%qd

Contents of MOA .

a) Name clause - last word : limited for public and
Government company, private limited for private
company, OPC for OPC, not applicable to section
8 and electoral trust if formed under section 8.

b) Registered Office clause - state of office.

c) Object Clause -If there is change in activities
not reflected in the name, company should change
Its name within 6 months of such activity change.

d) Liability Clause - in case of company limited by
share - amount unpaid on share. In case of
limited by guarantee - Amount of contribution of
each member 1) to the assets of company in case
of winding up: 2) to the costs, charges and
expenses of winding up and for adjustment of
rights of contributories

e) Capital Clause - Amount of authorized capital
divided into share of fixed amount.

f) Association Clause - details of subscribers along
with number of shares taken by him.
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Doctrine of Ultra Vires:-The meaning of th

"beyond (their) pmf:er‘s". hich_though legal in itself, is "
Y When an act is ngfor‘med,a:"se of the memorandum, or by Th:

e term ultra vires ishsimmy

Additional points on MOA :-
1 Other contents of MOA -

Including the clauses mentioned

above - it shall also contain -

v In case of OPC - name of
nominee

v May contain other provisions
for ex:- rights of various class
of shares.

2. MOA is to printed, divided into

paragraphs, numbered

consecutively and signed Dby

atleast 7/2/1 person(s) in case of

public/private/one person

company respectively. It is to be

noted that a company can

subscribe to MOA however, a

minor cannot.

3. Also, MOA Cannot contain

anything contrary to the provision

of the Companies Act. If it does,
it shall be devoid of any legal
effect.

. i |
authorized by the object ¢ the company, and hence nul| g

tute, it is said to be ul‘rrmfir'es |
3;?d“;d ic therefore not binding on the company. The impact of ty

doctrine of ultra vires is that a company can neither be sued onq

. : : it
ultra vires transaction, nor can it sue on It. o
An act which is ultravires, the company cannot be ratified even by th

unanimous consent of all the shareholders [Ashbury R_“””{“Y Carrigg
and Iron Company Limited v. Riche-(1875)]. An act which is ultravire
the directors, but intravires the company can be ratified by fh
members of the company through a resolution passed at a genen
meeting. If an act is ultravires the Articles, it can be ratified b
altering the Articles by a Special Resolution at a general meeting.
An ultra vires contract can never be made binding on the company.]
cannot become “Intravires” by reasons of estoppel, acquiescen
lapse of time, delay or ratification.

v The disadvantages of this doctrine outweigh its main advanty

namely to provide protection to the shareholders and creditot
AP!’rh;‘ugh 't may be useful to members in restraining the activities!
the directors, it is only a nuisance in so far as i+ prevents the compd

from changing its activities In a direction which is agreed by all.
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the el
% (ontent and model of AOA (Section 5):-

Hhe (1) Contains requlations for management of company.

4 (EJI“HL-M? of ‘maffers as prescribed and any additional if’ ﬁ:iec
required. |

h (3)Cm~_;‘alln provisions fo_r* enTrgn_chmen’r (for protection): implement’

@  provision that specific provision of article can only be altered if

&  restrictive provision than special resolution are met. _

h  (9Inclusion of entrenchment provision will be . made on Relaf

d  formation/by amendment in articles which is agreed by all in onship

¥ case of private company and by special resolution in case of Altera
public company. tion

t (9)Company can also on formation/amendment of entrenchment

,  Pprovision notice will be given to registrar:.

- (B)Forms of articles - Specified in table F6H, I and J as

, | _@applicable to such company.

i (7) Company may adopt all the rules inthodel articles applicable. Ultra

[ j(B)Company registered after commencement of this act - If_model Vires

r ~ orticles are not excluded/modified then they will be considered

. . OSregistered articles. )

L @CAFoundationNotees

Defines
objective
company.

of

Company with
world

Altered only
under certain
circumstances

and in manner
provided

Act
the
cannot
ratified.

beyond
MOA
be

Determine
how the
objective of
company are
achieved.
Company and
its members
Altered by
passing a
special
resolution
Act  beyond
AOA can be
ratified by

shareholders
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company. [The Royal British Bank vs. Turquand]

v Perslf:nsy d[ealing Lifh company are presumed to have .renq the
registered documents and to see that the proposed .deall*ng is not
inconsistent therewith, but they need not enquire info the

’ reqularity of internal proceedings as required by MOA & AOA.

v Exceptions to the doctrine of Indoor Management/turquand rule:-

1. Actual/Constructive knowledge of irregularity :- Rule does
not protect any person dealing with company who has notice
of irregularity. (Howard vs. Patent Ivory Manufacturing Co.)
(Morris v Kansseen)

2. Suspicion of irregularity :- The protection of rule is also not
available where the circumstances surrounding the contract
are suspicious and therefore invite inquiry. (Anand Bihari Lal
vs. Dinshaw & Co. ) (Haughton & Co. v. Nothard, Lowe & Wills
Ltd.)

3. Forgery: The rule appliesionly to irregularities which might
o’rherwise affect a transaction but it cannot apply to forgery
which must be regarded as nullity.

R esndeiicnetaas

Doctrine of Constructive Notice:. ""ﬂT
v Any person can inspect q

document kept by registy
including certificate :

incorporation or make record

get copy or extracts of the same

MOA and AOA are publi
documents.

Therefore, it is duty of the party
dealing with company to inspect
these documents and confirm the
validity of contract. It is
presumed that a person has
knowledge of the contents and
documents whether he has rea
or not.

He is not only presumed to have
read but also understood the
document.

Every person dealing with
company has constructive nofict
of MOA,AOA as well relate
documents.
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na—vers omc collectively o firm, and The
romz UnSer wach Ther busingss is carmied on
s calied The T nane.

Parershis De2d - The cocument in writing
corTam e vaoUS Tenms and ConciTions as 70
smz reicorso of The partrers To each other

s caled The naorresshp ceed. IT confains -

1 NAME - £ partrers, 2 Nature ond place
% =z nusress of the firm, 3Dc¥e -

._-_-.--‘H_'
H
B il

. g o ; i
¥ -'* .
! = L] IT l

1 Agreement: Partrership is created by agreement cnd re:
by status A

2 Sharing of Profit The sharing of profits or of gross
returns arising from property Dy persons holdm_g a joint or
common interest in that property does not of itself mde
such persons partners. It is only a prima facie eviderce arc
rot conclusive evidence. Cumulative effect of dll relevar
facts such as written or verbal agreement, real irtestor
ond corduct of the parties, other surroundir
circumstances efc., are to be considered while decidirg frz

relationship between the parties and ascertaining 12

existence of partnership.

3. Agency - Each partrer carrying on the business is 17
principal as well as an ogent of other partrers. S0, the oc
of ore partrer done on behalf of firm, binds all 172

partrers.Santiranjan Das Gupta Vs. Dasyran Murzom
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\Q

Agreem fu
fdpq ssociation of 2 or more Ifg s en:esulf p Agreement To ™
0 .
person:- agreement between Share Profits:
Only persons recognized people. May be oral | Partners must
My by law can enter into an oo wriio d agree to share the

"o agreement of | ¥ profits.  But an

e P“"f"e"Sh'P Therefore, a EI_L:S|"€SS:' o agreement to share
o firm, since it is not a e term business’ losses is not an

af person recognized in the :Jr::::d::ion every 'rmdeci essential element.
im  eyes of law cannot be a o fzssion the motiv “"f { Lt is open to one or
iy partner. A minor cannot Er’h ucines mot! ef: ‘'more partners to
b be a partner in a firm, © USmess { e agree fo share dll

- “acquisition of gains" the losses.
y :,llnf::};n:?:e:; nsr.::; ;: which leads to the However, in the

- : ' tnership. t
admitted to the benefits formation of partnership. event of losses,

v .
Business Carried On By All Or |

Any Of Them Acting For All: |
Cardinal principle of the |
partnership Law. There should |
be a binding contract of

mutual agency between the |

partners. An act of one
partner in the course of the
business of the firm is in fact
an act of all partners. Each

partner carrying on the !:
business is the principal as |
well as the agent for ail the

other partners. He is an agent

in so far as he can bind the |

]I

other partners by his acts and
he is a principal to the extent

that he is bound by the act of

other partners. KD Kamath &

¥ . ‘. there ~can be  no unless agreed

1 :: ::::ner;hlp ' Taxlmum partnership where there otherwise, these

¢ Sectia 4‘;4 partners is no intention to carry must be borne in

' Ac1 20’;3 50 Companies on the business and to the profit-sharing

ek share the profit thereof  ratio. Co.
@CAFoundationNotees
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Difference between partnership and club.:-

Dif | | | | Ing fi
o nf:;‘::‘cfe between Partnership and Joint Stock ~ Relationship i- persons forming firm are Calleg
7 Legal Status - firm is not legal entity whereas joint palri’rréer's \n;hir;ms persons  forming club are
stock is separate legal entity. caliec meres’>: !
v Partner have  inferest in property of fim

7 Agency - Every partner is agent of other partners as
well as of firm whereas member is not agent of other
member or of company.

7 Distribution of profits - profits are distributed among
the partners according to the deed whereas there is
no compulsmn to distribute its profit. Difference between Partnership and HUF -

v Extent of_ lrgblllfy - partners have unlimited liability( v Partnership is created by agreement wheregs
whereas liability of member depends on the type of°  HUF is created by birth in family. |

whereas members of club don't.
/ Disseolution:- Change in partners affect the
existence of firm whereas change in mempe

of club doesn't.
' |

company. v Death of member :- Firm - leads to di |
.o - $S0
s :‘mnsffer :d:n‘ srlares - Share in firm cannot be HUF - no dissolution ok
ransterred without consent of all partners whereas v Mang .- Fi |
_ _ _ gement - Firm - all partners, HUF - kart
transfer of shares in company are subject o article. v Every partner has GUThOF:ﬁiTV to bind Iirhe fir;I
7 Management - Partners are entitled to'take part in whereas HUF only karta has authority
I I - u 0 .
for company. _ ry :I::r ecf.:u parcener - liable only to extent df
7 Max. No. - firm:50, company ;'Pvt co. - Min 2. max v Eirw : .
200; Public co. - Min -2, Max - no limit. | Il':nl:?u lIst:u.-? FHOrDec by Bartpershiy pci: FUE bfi

N
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once between Partnership and Co | — -

% szfship - . Kinds of Partnership Firms

n jrwpmnership arises ?uf of a contract L—————-_L_——————j

n  vheres O B atic ip can arise out of With regard to ~ Withregard fo the
agf'ﬂﬂ"“e"_f/ operation of law ~ duration . extent of the business |

h partner is agent of other partners | | ~ — |
whereas co owner is not agent of other. Partnership at will:- Pnr'hcular_ |

% profits and losses needs to be shared v No  Fixed ~ period for | Partnership:- |
whereas co owner cannot be shared. l partnership & v Organized for

/ Share in partnership is transferable on | ¥ No provision made for |  prosecution of single
s consent of all the partners whereas determination of partnership adventure as well as
»  made without any consent. term, continues after the continuous business. |

fixed term then it is treated
“..“.as partnership at will.
v/ It can be dissolved by giving
written notice to all partners.

v Such  partnership |
can be dissolved by
completion of |
adventure. |

1 Difference between Partnership and
I Association -

transfer of share of co owner can be | [ v If partnership for fixed > conduct of |
\
| |
Y Partnership evolves out of setting up,a’ |
|

! relation of agency between two or. more Partnership for a fixed period:- General Pnrtpe.rship:-_ !

" persons who have entered into a || v Created for fixed period of L v Partnership s
business for gains. Whereas Association L time. constituted  with
evolves out of social cause where there v Tt comes to an end on expiry respect to business

~ isnomotive to earn and share profits; of such fixed period. in general.

I’ i - E



Active  Partner:-1.
Becomes a partner by
agreement.2.Actively
participates In
business. 3. Acts as
an agent of other

partners. 4.Public
notice  for  his
retirement.

Partner by holding out
1. When a person
represents himself or
knowingly permits
himself, 2. To be
represented as a

partner in a firm (when
in fact he is not) 3. He
is liable, like a partner
in the firm.

| 1.Not active part in
| business.

Sleeping Partner:- |

2 Liable
other
3.No
notice of
retirement. 3.His
insanity  doesn't
dissolve firm.

like any
partner.
public

Partner in Profit
Only:-1. Entitled to
share profits only. 2.
Not liable for the"
losses. 3. Liable “to’
third parties for all

acts of profits.only.

Incoming Partner:- 1.
Person who comes into a
partnership firm already
in existence with the
consent of all existing |

partners. 2. No liability
for any acts of ‘the firm
done before his

admission as a partner.

Y
Nominal Partner:<1.Partner

only-in name. 2. Not entitle
to’ share the profits. 3.
Liable as a real partner. 4.
Public notice of his
retirement. 5. His insanity
does not dissolve firm.

L

Y

Sub Partner:- 1 p
agrees to share hisu:}m:r
of profits in a purtnepshf
firm with an outsider: gutﬂ |
an outsider is called ¢ Sub.
partner. 2. Neither p,
rights against the firm p,.
is he liable for the debts
of firm.

Outgoing / Re‘riring
Partners:-1. Re‘riremen‘r, ‘
expulsion, insolvency ¢
death. 2. Rest of th

partners continues to carry
on business. 3. Remains liable
to third parties for all acts
of the firm until publi
notice of retirement is given

(% Scanned with OKEN Scanner



% |

of

S partner -

\

k
p

- Every

partners are bound to carry
on the business of the firm
to fhe gr'erﬂfeST common

odvantage, to be just and
faithful to each other, and
+o render true accounts and
full information of all things
affecting the firm to any
partner or  his  legal
representative.

Indemnify For
Caused By Fraud:

partner shall
indemnify the firm for any
loss caused to it by his
fraud in the conduct of the

2. Duty To

business of the firm.

h

lRela’rlqns qf.‘far’rnersﬁrd Oiﬁﬂiﬁ%’rha

3 Determination

Rights And Duties
Partners By

Between
The mutual rights and
duties of the partners of
a firm may be determined

Of
Of
Contract
The Partners:

by contract between the
such,
contract may be express. e

partners, and

or may be implied by a
course of dealing. ‘Such
contract may be varied by
consent of ~ all the
partners, - and such
consent may be express
or may. be implied by a
course of dealing.
Agreements in restraint
of trade - Sec 27 shall be

applied.

4 The Conduct OF The Business (Section 12)
every partner has a right fo take par? in the
conduct of the business. If there is an

agreement with respect 1o this then that
prevails unless there illegal act or breach of

trust.
« every partner is bound to attend diligently to

his duties in the conduct of the business.

Right to be consulted - Difference arising in

matters:- Ordinary matters- Decided by

majority. Change in nature of business -

Consent of all.

e every partner (active or sleeping) has a right
to have access to and to inspect and copy any
of the books of the firm.

e in the event of the death of a partner, his
heirs or legal representatives or their duly
authorised agents shall have a right of access

to and to inspect and copy any of firm's books.
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Subject t+o a contract berween Tlle partners - .
. ight
v ¥ Interest \P on  Right to be indemnified mgz_mnif 3
. Right Int t+ on , @ tner makes - *'!\The
Right to to n gref advances: - Int | If par n dina firm: A
remuneration Capital: 67%p.a., Wh'le payment in the odl‘ I.I. r‘¥ partner myg
No additional 5 c. ~ express interest on capital and proper conduct Pt fndempity 4 |
remuneration " agreement + .. ount ceases to run, ‘the business Of The firm for qn|
in addition To Share trade custom on dissolution, the ‘firm as well as in the loss caused fo
, his share in Equally statutory  ;nterest on advances. Perfor‘mance of an act ., by  wilfy
the  profits profits P rovision keep running ‘even In an emergency for neglect in the |
, unless which entitles  cion dissolution and ~protecting the firm = hduct of the
express or  _  him to such up to the date of Payments which prudent business of the
customary. interest, payment, man would make. firm.
RIGHTS AND DUTIES OF PARTNERS ARYTER A CHANGE IN THE FIRM

o aftera change in the firm
o after the expiry of the term of the.firm

* where additional undertakings dare carried out

J— e g o A e Y it a T
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THE PROP ERTY OF THE FIRM: I"GLUS'QS_Pr‘Oper‘Ty originally brought into the stock of the firm, or
acquired, by P”"Fhﬂse or otherwise, by or for the firm, or for the purposes and in the course of the
huginess of the firm, and includes also the goodwill of the business.

Property of a partner: W_hel‘e the property is exclusively belonging to a person, it does not become a
property of the partnership merely because it is used for the business of the partnership, such property

will become property of the partnership if there is an agreement.
APPLICATION OF THE PROPERTY OF THE FIRM: Subject” to contract between the partners, the

property of the firm shall be held and used by the partners exclusively for the purposes of the business

o NN

Personal Profit Earned By Partners (Section 16) -subject to contract between the partners,-

. If a partner derives any profit for himself from any transaction of the firm, or from the use of the
property or business connection of the firm or the firm name, he shall account for that profit and pay it to

the firm;
2 If a partner carries on any business.of the same nature as and competing with that of the firm, he shall
account for and pay to the firm all-profits made by him in that business.

| .
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The act of a par"rner which is done 1'0 carry on, n The | Raerriction OfF | nor| hy ]
usual way, business of t+he kind carried on by the fu‘m.{ Pariners Implied || gency
_ binds the firm. N " VAuthority(consent of | To do all syg
a partner o | de - 4 Does not Include =~ =" all  the parfners acts for the
'S agent oF 1 pirchase goods. 2.Sell the 1. Submit a dispute To  necessary ayde || rotect
the  firm arbitration..2. Opening extended/restricted | P, Ing
goods. 3.Settle accounts. firm from
for the 2 peceive payment of firm. a bank accoun:l'._ by contract between iloss as woul
purpose of  §Engage servants for firm. 3. ~ Compromising  or'  partners. Restriction be d w;u
the 6.Engage a lawyer to defend relinquishing any claim. jnnosed on  implied | one Dy a
business of an action brought against the 4. Withdrawal a suit - _person of
_ : _ . ~authority of partner | .4
the firm. firm. 7.Borrow money for or proceeding. shall be effective - for 'nary .
Embraces  firm's business. 8.Pledge the()9. Admit any liability prudence, in

the goods of the firm as security, "in a suit or proceeding. The  third  party | his own case,
character @ for the repayment - of 6. Acquire immovable knows' about  the “acting under
of both a borrowings made for firm's property. 7. Transfer restrictions, and the similar

principal business. 9.Draw, accept, and immovable property. third party does not  circumstance
and an endorse bill _of ex_chunge. and 8.Enter intfo, know that he is ,andsuch |
agent. other negotiable instruments partnership on behalf dealing with a acts bind the |

) in the name of the firm. _of the firm. | |

partner ina firm. firm.
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99 OF DOING ACT TO BIND [ - ———
LFLIE‘;’_.__:__In order to bind a firm - shall | LLABILITY OF PARTN

R FOR ACTS OF THE FIRM : partners
oe done or executed in the firm name, | ©'® J‘-"i@mﬂ ﬁﬁﬁﬁsd parties for all acts

or in any other manner expressing or ' which come under the scope of their,express or implied authority.

|mplylngun_|ﬁtenflf::n iro ?[nd‘Tfje firm. / LTABILITY OF THE FIRM FOR
EFFECT _OF  ADN L--~?;:‘f_i:@""j‘3_ BY A WRONGFUL ACTS OF A PARTNER : |
PARTNER : an admission or .Where, by the wrongful act or omission
representation made by a partner Liability +o of a partner in the ordinary course of the

concerning the affairs of the firm is | Third —> business of a firm, or with the authority |

evidence qguins’r the firm, lf It is made Parties j‘\ of his partners, loss or injury is caused to
in the ordinary course of business. O\ any third party, or any penalty is
EFFECT OF NOTICE TO ACTING v‘w’ incurred, the firm is liable therefore to
PARTNER - Notice to a partner who \ the same extent as the partner.

habitually acts in the business of the |"[TABILITY OF FIRM FOR MISAPPLICATION BY PARTNERS:
firm of any matter relating to the L ‘

| ' ' Firm is Liable in both cases -

.I-_::f?:': ;f the firm operates as notice., 1. where ‘a partner acts within his authority and due to his
Pt l:}r‘n,fgxcepf in the case of Ew ! au'rhom"ry as partner, he receives money or property belonging '
iy e firm committed by or wit ~ toathird party and misapplies that money or property. '
e consent of that partner. It must be |, when such money or property has come into the custody of the

Teceived by a working partner and not | firm and it is misapplied by any of the partners.

O asleeping partner. —
—ooPINg partner. |

= Qeder Hard Copy.( Color Book ) from igsir.4n
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| A share in a partnership is ’rmnsfemblé like any other property,

| He is only entitled to receive the .the assets of the firm

e —— = = — — e e ———

— ' .

e — S —

- -

- |

————
—

.Righfs of Minors Admitted T, -
Benefits Of Partnership

but as the partnership relationship is based on mutual confldenfze.
the assignee of a partner's interest by save, mortgage or otherwise
cannot enjoy the same rights and privileges as the original partner.
Other partners should agree to transfer interest.

-
|
On the dissolution of the

During the continuance of partnership, . -
wuring i uance of p P+ firm or on the retirement

such transferee is not entitled:

. . of transferring partner,
- to interfere with the conduct of the f f 9 _p

business transferee will be

. entitled, ~against the

- to require accounts, or ) '

remaining partners:

- to inspect books of the firm. - to receive the share of

share of the profits of the (. for the purpose of
transferring partner and he is bound | ascertaining the share
to accept the profits as agreed to by he is entitled

the partners, i.e., he cannot challenge Tled To an
the accounts. account as f"‘l!ﬂ.ﬂ‘.l_e_ﬁ_g_'f_g

of the dissolution.

it Tdid Lopy | Lolor Bookd from iocirin

1. Right to his agreed share of 4,
profits

Access to, inspect and copy th,
accounts of the firm

Sue the partners for accounts o
for payment of his share but only
when severing his connection with
the firm, and not otherwise.

On attaining majority he may
within 6 months elect to becomea
partner or not to become ¢
partner. If he elects to become
partner, then he is entitled to the
share to which he was entitled as
a minor. If he does not, then his
share is not liable for any acts of
the firm after the date of the

public notice served to th
effect

2.

3.
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attaining - ¢
Bgfﬁre
: muJﬂI"“"f’

nfined only to Within 6 'f“"“"hs of his attaining majority or on his obtaining knowledge that he .hud
: C|: extent of his been admitted to the benefits of partnership; whichever date is later, the minor
:h:re in  the partner has to decide whether he shall remain a partner or leave the firm.
tits and the Where he has elected not to become partner he may give public notice Thu'r' l'_|e. has
pre v of the elected not to become partner and such notice shall determine his position as
property regards the firm. If he fails to give such notice he shall become a partner in the
) ::er. personal firm on the expiry of the said six months.

liability for the /\

debts of the firm When he becomes partner: If the When he elects not to become a
incurred during his minor becomes a partner on his own partner:

After attaining majority:

minority willingness or by his failure to give the a) His rights and -Iiabili’ries continue to
¢) cannot be declared  public notice within specified time - | bg "rhose of a minor up to the date of

insolvent, but if a) He becomes personally liable - since giving public notice. |

the  firm s he was admitted to the benefits of b) His share shall not be liable for any

declared insolvent partnership acts of the firm done after the date

hi . o ch in the property and the of the notice |
f::mshn:is;: ﬂ‘i: °) ?,.ljf;-::? the firmpr'e.mains the same c) entitled to sue the partners for his

Otficial Receiver +o which he was entitled as a minor. share of the property and profits

e
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DEATH OF A

INSOLVENCY  OF
RETIREMENT OF A PARTNER:

¥ PARTNER: PARTNER:
v A Purl’qner may retire: ;.fiﬂ:j conser}} _EA_TI;l\:.—NiﬁF.m o Three condifionii (02 1.The ins:;lvent Partnep
r deed or if !l ntrac
;:rf:ersﬁ?p is at will, by giving dissoived unless Qim'iﬁ" 7 the iﬁ?eiaii :na ﬂ?\'llﬂeiﬂ'l
notice in writing to all the other 2;22:‘ :ZTl y partners ~ &  (b) order of adjudication js
pcilrfners. . provided in Majority of ﬂ%e m_ade. 2.The  firm .is
Discharge of retiring partner for o partners & (¢) In dissolved unless otheruise
uc:s of ﬂ;elt.irm done befor;ebf}ls 2,Thé ostate of :%?d fa”z:f N specifically provided i
:ﬁ_lzemen .dy an ugnrjeeme:tner:: the deceased ;f lf_"c-:én ) 'Og 1.n deed.
A ér' Pﬂl"fylﬂnd remai IngTPTﬂ . . par'rner' is" not uitiie " artTner 3The E.STGTE of the
HY an '('EP 'ED ﬂ%f’“'}‘;‘e: iy OVﬁ liable for -any MY claim  re- jpsolvent is not liable for
errect. (t.g. Lediing befween sUch . ¢ the firm 'Nstatement as @  the acts of the firm done

third party and the reconstituted
firm, after he (the third party)
had the knowledge of the
retirement.)

liable as partner aften the
retirement until public notice is
given of the retirement.

[-3.N0

. . notice 1S
A retiring partner continues to.be’

done after his
death.

public

required of the
death of a

partner.

partner, or may sue
for the refund of his
share of capital and
profits in the firm.
(Good faith includes
-interest of the firm
+served with notice +
oppo to be heard)

after the date of the
order of adjudication.

4. The firm is not liable for
any act of the insolven
partner after the date of
the order of adjudication.
5No public notice !
required for insolvency.
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1L CONSEQUENCES OF PARTNER COMING IN
m:rRo[)UCTION OF PARTNER :
/ No person shall be introduced as a partner into a firm without the consent. of all the existing partners or

s per deed. |
/ Admitted partner not liable for any acts of the firm done before he became a partner unless he agrees.
/ Libility for the acts of the old firm only if: 1. the new firm assumes the liabilities of the old firm, and 2.

the creditors accept the new firm as their debtor

16HTS OF OUTGOING PARTNER: -

To carry on competing business: - but he may not- (i) use the firm name; (i) represent himself as carrying on
the business of firm, or (iii) solicit the customers who were dealing with the firm before he ceased to be a

partner. |
To Subsequent profits :- If final settlement is pending, legal representatives of the dgceused partner or
the retiring partner are entitled to any of the following two options: (a) Share of the profit earned after the

death or retirement. (b) Claim interest at the rate of 6% per annum on the amount of his share in the
property. PN

REVOCATION OF CONTINUING GUARANTEE BY CHANGE IN FIRM

Mere changes in the constitution of the firm op

uch change may occur by the death, or retirement of a partner, or by introduction of a new partner.

(% Scanned with OKEN Scanner



REGISTRATION OF FIRMS -ROF may be effected at any fime by sendlng by post or delivering tq the
Registrar of the area in which any place of business of the firm is situated or proposed to be situgteq

Statement of Fees + Fees , stating -

1. Name - Firm , other places where firm carries on business , partner address in full
2 place or principal place of business of the firm,
3 Date - Partner joined , Duration of firm

The statement shall be signed by all the partners, or by their agents specially authorised in this behalf.

1. Each person signing the statement shall also verify-it.in the manner prescribed.
2. A firm name shall not contain any of the following words, namely: Crown’, Emperor’, ‘Empress’, ‘Empire,
Imperial’, ‘King', ‘Queen’, 'Royal’, or words expressing or implying the sanction, approval or patronage of

Government except when the State Government signifies its consent to the use of such words as part of
the firm-name by order in writing.

- -
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CONSEQUENCES OF NON - REGISTRATION

;h:, 5 AFFECTED BY NON REGISTRATION:

No suit In @ civil court by firm or other RIGHTS NOT AFFECTED BY NON

: : , : ) O-partners REGISTRATION :-
ogainst thir d party : A registered firm can only file q suit 1. Right of third parties to sue the firm
ogainst @ third party and the persons suing have been in the: | or any partner.

register of firms as partners in the firm, 2. Power of an Official Assignee or

2 No relief to partners for set-off of claim: If value js = Receiver or the Court.
more than 100 then firm or partner cant claim set off, 3. Eigh’fl of the fpur;ne.rfs_ to sue 1g‘n;:.r me
' ' ' : - ' tion of the firm or ftor The
' 3. Aggrieved partner cannot bring legal action  against 15S01U | _ .
.| " other partner or the firm: A partner of an unregistered accounts of a dissolved firm or for the

realization of the property of a

firm (or any other person on his behalf) is precluded from dissolved firm.

bringing legal action against the firm or any-person alleged 4

|

f
f

. Rights of the firm or partners of firm
to be or to have been a partner in the firm. But, such a having no place of business in India
person may sue for dissolution of the firm or for accounts 5 Right to sue or claim a set-off if the
and realization of his share in the firm's property where value of the suit upto Rs. 100.

| thefirm is dissolved 4 6. Rights |°f pur‘:}ers 10.3”: ‘r::ro'r:\:i
| 4 Third party can sue the firm: In case of an unreg ity LRl P i and ogainst the
firm, an action can be brought against the firm by a third Ehir' d parties. 9

party.

@CAFoundationNofees
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Dissolution of firm :- means the discontinuation of the legal
relation existing between all the partners of the firm
Dissolution of Partnership :- when only one or more partners
retires or becomes incapacitated from acting as a partner due
to death, insolvency or insanity, the partnership is dissolved,
but the rest may decide to continue.

Difference between dissolution of firm and partnership: -
Basid {Dissolution of Ficu bisSolition . £

R e . : 1
| PartriershirNEERS

Continuance  involve does not affect

of business  discontinuation  of continuation of
business. business

WindingUp  involves winding up Involves only

reconstitution

Order of May be by order of Cannot be ordered

Court court, by court.

Scope involves dissolution of May or not involve

partnership

Final Closure involves final closure.
of books

dissolution of firm.

Does not
final closure.

involve

‘MODES OF DISSOLUTION OF FIRy
Without order of Court or Volunt,
Dissolution: -

a. Dissolution by Agreement (Section 4q).
with the consent of all the partners op g
per the contract between the partners,

b, Compulsory dissolution:- It happep

swhen - 1All but one of the partners gp
‘adjudicated as insolvent. 2.By the happening
~of an event which makes partnership

unlawful.

c. Dissolution on the happening of certaip
contingencies:-  1.Where  Firm s
constituted for fixed term/particular
adventure, such term/adventure g
completed. 2.By death of partner, 38y
adjudication of partner as insolvent

d. Dissolution by notice of partnership at
will Can be dissolved when one of
partners gives written notice to all the
other partners. Date of dissolution shall be
date mentioned in notice as such, if not
mentioned then date of communication of

- notice.

ra—
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i Tl'ﬂ“’f'wcI partner has

Whge -red the whole of
- t in the firm to

L o third party or has
dlowed 1S share to be

: charged OF sold by the
. wf,l
h grears of land revenue
. ﬁdu; by the partner, the
g court may dissolve the
| (fim at the instance of
k .any other partner. |
| Pemonent  incapacity:
} When a partner has
- become in  any way
_Ilpemnnenﬂy incapable of
| performing his duties as
partner, then the court
may dissolve the firm.
, Such permanent Incapacity
{ Moy result from physical
! disability or illness etc.

o

DISSOLUTION BY COURT —— Persistent brT?cIT :1:
\ | 4 reement: wiltully

Misconduct: | | Insanity/unsound :grsis'renﬂy commits breach
Where a partner is | mind: Where a of agreements relating to the
guilty of conduct _partner (not @ management of the affairs of
wrfich is likely to | :‘Lesepmgewfnugfne:‘z the firm or the condu ct of its
) ‘?c;' iall h unsound mind, the business, —or o'rhermse e
prejudicially the * conduct himself in matters

court may dissolve
the firm on a suit
of - the other
_partners or by the

carrying on of
business, the court
may order for

dissolution of the _
firm Not | !‘n‘exf friend of the
necessary that i'ri [][‘Sﬂﬂﬁ partner.
must relate to the. emporary

conduct of | sickness Is  no
business. ground for
| as | | dissolution of firm.

Y
Just and “equitable grounds - As per court.
Cases involve - Deadlock in management,
partners are not on talking terms, loss of
substratum, gambling on stock exchange.

hCanfinuous/Perpefual losses

@CAFoundationNotees

relating to the business that it
is not reasonably practicable
for other partners to carry on
the business in partnership
with him, then the court may
dissolve the firm at the
instance of any of the
partners. Following comes in to
category of breach of
contract: Embezzlement,
Keeping erroneous accounts,
Holding more cash than
allowed, Refusal to show
accounts etc.
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Liability for acts of
partners done after
dissolution:

Section 45 has two
fold objectives: 1. To
protect third parties
dealing with the firm
who had no notice of
prior dissolution and 2.
To protect partners of
a dissolved firm from

liability towards third
parties.

However, there are
exceptions to the rule
there will be no
liability for
subsequent acts in the
case of: the estate of
a deceased partner, an
insolvent partner, or q
dormant partner.,

Right
partners

of
to

have business
wound up after

dissolution:
partners have
right to have
the property of
the firm
applied in
payment of the
debts and
liabilities  of
the firm, and
to have the;
surplus
distributed
among
themselves
according  to
their rights.

Continuing  authority  of
partners for purposes of
winding up :

After dissolution, the
partner's act bind the firm
and other mutual rights

continue as is for the purpose
of winding up and completing
the unfinished transaction.
However, firm is in no case
bound by the acts of a
partner ~who has been
adjudicated insolvent; but
this’ proviso does not affect
the liability of any person who
has after the adjudication
represented  himself  or
knowingly permitted himself
fo be represented qs q
partner of the insolvent.

Mode of  Settlement of
partnership accounts : Rules ¢,
settlement:-

1.Losses,including deficiencies

capital SHALL be paid first ot of

profits, Capital lastly partner: psp
2.The assets of the firm must p,
applied in the following manner qpq
order: a. debts of the firm 1,
third parties, b. paying to eqch
partner rateably what is due tq
him from capital, c. paying to each
partner rateably what is due tq
him on account of capital, d. the
residue shall be divided among the
partners in PSR,

Payment of firm debts an
separate partner debts -

Property of firm first applied tc
debt of firm then to separate
debts. Separate partner property
first applied to separate debts,
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BRE Negotiable Instruments (NI)

Negotiable Instruments is an instrument (the word instrument means a
document) which is freely transferable (by customs of trade) from one person 7o
another by mere delivery or by indorsement and delivery. The property.in such an
Instrument pass to a bonafide transferee for value.

The Act does not define the term 'Negotiable Instruments’. However, Section 13
of the Act provides for wree kinds of negotiable instruments namely bills
of exchange, promissory notes and cheques, payable either to order or bearer.

It is to be noted that Hundies, Treasury Bills, Bearer Debentures, Railway
Receipts, Delivery Orders, Bill of Lading etc. are also-considered as negotiable
Instruments either by mercantile custom or usage.

1. A negotiable instrument is payable to order when:
a. It is expressed to be so payable.

b. When it is expressed to be payable to a specified person and does not

contain words prohibiting | AN |
and delivery) p 'Ting its transfer, (i.e. it is transferrable by indorsement

2. A negotiable instrument is payable to bearer when:
a. When it is expressed to be so payable e.g. pay bearer

b. When the only or last indors i : -
blank Y ement on the instrument is an indorsement in

A |

1. inwriting,

2. Signed,

3. Freely transferable

4. Title free from
defects,

5. Can be transferred

- any  number of
times,

6. Unconditional

~ promise or order to
pay money

7. Certainty of sum
payable, time of
payment & payee,

8. Delivery

(} Scanned with OKEN Scanner



Meaning

Parties

p;ﬂaﬂﬁ. |

an instrument in writing
(not being a bank-note or
a currency-note)
containing an
unconditional undertaking
signed by the maker, to
pay a certain sum of
money only to, or to the
order of, a certain person,
or to the bearer of the
instrument.

Maker: The person who
makes the promise to pay
is called the Maker. He is
the debtor and must sign
the instrument.

Payee: Payee is the person
to whom the amount on
the note is payable.

{Fromissory Noe (PN) sl Bills of: Exchange (BOE) S

A "bill of exchange” is an
INstrument In writing
containing an unconditional
order, signed by the maker,
directing a certain person
To pay a certain sum of
money only to, or to the
order of, a certain person
or to the bearer of the
Instrument.

Drawer: The maker of a bill
of exchange.

Drawee: The  person
directed by the drawer to
pay is called the 'drawee’.
He is the person on whom
the bill is drawn.

Payee: The person named in
the instrument, to whom
the money is directed to be

paid.

‘Chequef

- T T —

T
_ U —
A "cheque” is a bill of exchange drawn
on a specified banker and not
expressed to be payable otherwise
than on demand and it includes the
electronic image of a truncated
cheque and a cheque in the electronic

form.

i Sl e a2 B — e . 3

Drawer: The person who draws a
cheque ie., makes the cheque
(Debtor).

Drawee (always banker): The specific
bank on whom cheque is drawn. He
makes the payment of the cheque.
Payee: The person named in the
Instrument (i.e., the person in whose
favour cheque is issued), to whom the
money is directed to be paid. (Can be
drawer/third party)
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Characteristics

Specimen

B pronissoryiNote PN)SNNR Bl of Excharce Cou)

(@ In Writing, (b) Express (a) In Writing, (b) Express (a) é" 'ft')"e egsenhuls of ¢
Promise to pay, (c) Definite and Order to pay, (c). Definite BO 'f'( d) me‘ on q
unconditional promise, (d) Signed and unconditional order, (d) SPeCIb IIB f.:ln er. (e
by maker, (¢) Promise to pay Signed by (drawer, (e) Paya edon emand. A
money only, (f) Promise to pay a Order to pay.money only, cheque oes nfa‘r require:
certain sum, (g) Payee must be (f) Certain sum, (g) Drawer, (a) Stamping: or (b)

certain, (h) Stamped Drawee. & -Payee must be acceptance,
certain, (h) Stamped
Specimen of Promissory note Specimen of Bill of Exchange Specimen of Chegue
110,000 Lucknow |
Apil 10, 2022 ML o] W |
Three months akter date, | promise to pay Shr Ramesh (Payce) of to his cider tne 48, WP Nacgar,Bhopal (MP) F’q
sum of Rupees Ten Thousand, for value received. Apil 10, 202
al Four manths after date, pay to Mr. B (Payee) a sum of Rupees Ten Thousand, for vahe | o iy
Ram receved.
To,
Shn Ramesh b Wk
B-20, Green Park, M. C (Drawes) 80 Viay Naga, Indore M.P)
Mumbai 576, Arera Colony, Bhopal (M) Sqnature o
(Maker) 012 1129864 000083 %
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_. grumenfl It iIs
%rumenf where the
; . of the payee IS blank
::mwhera the name of
payee is specified with the

“or bearer” or
o " the  last
~dorsement is blank. Such
instrument can be
reqotiated by mere
delivery.

Order Instrument: It iIs
on instrument which is
payable to a person or
Payable to a person or his
order or Payable to order
of a person or where the
lost indorsement is in full,
Such instrument can be

hegotiated by indorsement
and delivery.

g - it

—

CLASSIFICATION OF NEGOTIABLE INSTRUMENT

l

"Inland instrument”: A promissory
note, bill of exchange or cheque
drawn or made in India and made
payable in, or drawn upon any
person resident in India shall be

deemed to be an inland
instrument.
An inland instrument remains

inland even if it has been endorsed
in a foreign country.

“Foreign instrument”: A foreign
instrument is one which is not an
inland instrument.

Liability of drawer of foreign bill:
regulated by law of place in which

instrument is made.
Liability of acceptor and endorser:

regulated by law of place where
instrument is payable.

Inchoate  Instrument: It means an
instrument that is incomplete in certain
respects. The principle of this rule of an
inchoate instrument is based on the
principle of estoppel. | |
Liability on drawing inchoate instrument:
The holder cannot recover the amount In

“excess of the amount intended to be paid

by the signor. The holder in due course can
recover any amount on such instrument
provided it is covered by the stamp
affixed on the instrument.

Ambiguous Instrument: Where an
instrument may be construed either as a

promissory note or bill of exchange, the
holder may at his election treat it as
either, and the instrument shall be
thenceforward treated accordingly. Thus,
an instrument which is vague and cannot be
clearly identified either as a bill of
exchange, or as a promissory note, is an
ambiguous instrument.
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. - By Delivery
here a promissory note, bill of ; |
gifﬂiigt :r chegue. payable to bearer .(Actual/Constructive)

' ' S rsement +
< In case where a promissory note, bill of |___ Indo

exchange or cheque payable to ord&er_‘ l Delivery

Importance of Delivery in Negotiation:- The delivery must be voluntary, and the object of delivery shoyld

be to pass the property in the instrument to the person to whom it is delivered. The delivery can be, actug] g
constructive.

Actual delivery takes place when the instrument changes hand physically.

Constructive delivery takes place when the instrument is delivered to the agent, clerk or servant of the

indorsee on his behalf or when the indorser. after indorsement, holds the instrument as an agent of the
Indorsee.

When an instrument is conditionally or for a special
transferee, even though it is indorsed to him. unless
The contract on a negotiable instrument until delivery remains inc
essential not only at the time of negotiation but also qt the ti
Instrument. The rights in the instrument are not transferred to t

purpose only, the property in it does not pass to the
the instrument is negotiated to a holder in due course

omplete and revocable. The delivery is
me of making or drawing of negotiable
he indorsee unless after the indorsement

negotiate the same by mere delivery thereof.




Criminal Offence :-

Such Cheque remains T ail - or
due to —_— Fine 3

The cheque issued to a person for
payment of any amount of money for

discharge of full/part liability.

Given that:- "
v The cheque has been presented to the bank within a period of three months from the date on

which it is drawn or within the period of its validity, whichever is earlier. o . p
/ The demand for payment has been made by giving a notice in writing to drawer within 30 days of |

receipt of information of unpaid cheque fmn; bank.f P
/ The drawer fails to make payment within 15 days of receipt ot such notice. |
v we :nay conclude that compliant can be filed after 45 ccys of dishonor of the cheque i.e., 30 days
of notice period +15 days of the r'm:c.*i;:r::| of the dsmd notice. ice
er drawer may prove o . |
o O anof o y}fe drawer had no reason to believe

v Presumption will be in the :
' of an offence that t
Y It shall not be a defence in & ProSert o2 be dishonoured on presentment for the reasons

Drower —[———‘ Payee —> unpaid | '
| insufficient funds In : -
the accaunt.; : Bo +h

when he issued the chéque that the cheque may
. Stated. B - -
B @CAFoundafionNofe DY
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Presentation for
acceptance

BOE should be presented for acceptance within reasonable time and in business'

hours. In default of such presentment, no party thereto is liable thereon to the
person making such default. If the drawee cannot, after reasonable search, be

found, the bill is dishonoured.
If the bill is directed to the drawee at a particular place, it must be presented at

that place, and if at the due date for presentment he cannot, after reasonable

search, be found there, the bill is dishonoured.
Where authorised by agreement or usage, a presentment through the post office by

means of a registered letter is sufficient.

Presentment of PN
for sight

within a reasonable time affer it is made and in business hours on a business day T

Drawee's time for
deliberation

The holder must allow The.druwee 48 hours i - . :
whether he will accept it. (exclusive of public holidays) to consider

Presentment for
payment

Hours for
presentment

Presentment for payment must be made during the usual hours of business, and, if at

a banker's within banking hours.

— ]

LA
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—— o @CAFoundafionNofees

— . f
for ;:)?éﬂ;?f‘;:z;:z rument 1-'t\}.lPN or BOE, made payable at a specified period after date or sight
ﬂﬂ; ereof, must be presented for payment at maturity.

romi :
ol Fl:]lznl;enifn::aifmer:;'s;sow note | presented for payment on the third day after the date fixed for
paya 4 Erlﬁyme.n’r of each instalment: and non-payment on such presentment has
€ same effect as non-payment of a note at maturity.

for i_ﬂs_“c'i umllenf payable at payable at a specified place and not elsewhere must, be presented for
| specified place. payment at that place.

!.whﬂje_ﬂz exclusive place must be presented for.payment at the place of business (if any) or at
| specifie the usual residence, of the maker, drawee or acceptor thereof.

i

' | when maker, etc., has no known | such presentment may be made to him in person wherever he can be

I

| place of business or residence | found.

' Presentment of cheque to presented at the bank upon which it is drawn before the relation
| charge drawer between the drawer and his banker has been altered to the prejudice of
the drawer.

|
I
1

||Presentment of cheque to be presented within a reasonable time after delivery thereof by such

charge any other person person.
Presentment of instrument must be presented for payment within a reasonable time after it is

| | Payable on demand received by the holder.
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(CU delay prese for acceptance
o~ payment Delay in presentment for acceptance
or payment is excused if the delay is caused by
circumstances beyond the control of the holder
When presentment unnecessary (Section 76)

No presentment for payment is necessary, and the

e e - = N alad A =d &
E: i - g | "‘ i L ] N I.
S -

| Rules
1.

2.

instrument is dishonoured at the due date for |

presentment, in any of the following cases:

v Maker, drawee or acceptor prevents the |

presentment,

v Payable at business place & that's closed on
business day during usual business hours

v Payable at specified place & liable party doesn't-

attend place,

v Not payable at specified place & liable party not
found after due search P parhy e

v Liable party engaged to
presentment,
v Liable party makes part payment,

pay notwithstanding non

v Liable party waives off his right to take

advantage,
v If drawer could no
such presentment

t suffer damage from want of |

| Same manner as in the case of the opiai

o e———

———

——————————

of Compensation:-

The holder is entitled to the amount due upon the
instrument plus the expenses properly incurred i
presenting, noting.and protesting it.

an endorser who has paid the amount due on the
same is entitled fo the amount so paid with interest
at 18% per onmum from the date of payment unti
realisation thereof, together with all expenses
caused by the dishonour and payment;

. when-.the person charged and such endorser reside

at. . different places or person charged and
instrument payable are at two different places | the
endorser is entitled to receive such sum at the
current rate of exchange between the two places:

the party entitled to compensation may draw a bill
upon the party liable to compensate him, payable at
sight or on demand, for the amount due to him
;ougcith;Tl with all expenses properly incurred by him.
diShOnol n;us‘r be accompanied by the instrument
o b'Ilfr'e and the protest thereof (if any). If
uch bill is dishonoured the party dishonouring the

mpensation thereof in the
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S UNIT -1: FORMATION OF THE CONTRACT OF SALE

—

It extends to the whole of India. It came into force on 1st July, 1930.

- sale of goods which means movable properties.
» The Act is not applicable for the sale of immovable properties like Jand, shop or house etc

—

Definition: -

1. Buyer and Seller: '‘Buyer’ means a person who buys or agrees to buy goods [Section 2(1)]. 'Seller’ means a

person who sells or agrees to sell goods. N®

2. Document of title to goods” includes bill of lading, dock-warrant, warehouse keeper's certificate,
wharfingers' certificate, railway receipt, multimodal transport document, warrant or order for the
delivery of goods and any other document used in the ordinary course of business as proof of the
possession or control of goods or is for authorizing or purporting to authorize, either by endorsement or
by delivery, the possessor of the document to transfer or receive goods thereby represented.

The list is only illustrative and not exhaustive.

There is a difference between a 'document showing title' and 'document of title’. A share certificate is a
'document’ showing title but not.a document of title. It merely shows that the person named in the share

certificate is entitled to the share represented by it, but it does not allow that person to transfer the

share mentioned therein by mere endorsement on the back of the certificate and the delivery of the

certificate.
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| 17 mercantile Agent [Section 2(9)] CAFoundaiionNetees
Eﬁi authority eii:her To sell g(ogcljsI;r‘n?l'?::ni? 99€nt who in the customary course of business has, as such
money on the security of the goods. gn goods for the purpose of sale or to buy goods or to raise

4 Goods and other related terms: “Goods" | oAk
| | claims and money Mmeans every kind of movable property other than actionable
‘| |ond includes stock and shares, growing cro

]‘which are agreed to be severed befor PS. grass, and things-attached to or forming part of the land,
f

o : e sale or under the
Actionable claims’ are claims, which can contract of sale.

| Receipts (FOR) are considered as goode be enforced only by an action or suit, e.g., debt The Fixed Deposit

f . .
Goods" include both tangible goods and intangible li i -

ak goods (like goodwill, copyrights, patents, trademarks etc.
Stock and shares, gas, steam, water, electricity and decrée of the court are also coﬁsidered to be goods.

) Types Of Goods

Existing :- those owned or Future :-goods to be manufactured or Cbnfingen’r:- The acquisition
POSSBSSCd or ﬂCQUif‘Bd at fhg pl"ﬂd!JCBd or ucquired after muking the of which by the seller
hme af contract Of sale_ contract Of SCIIE. AlWﬂYS agreeme.nf To depends upon an uncertain

_sale-and not actual S:ﬂ|6- contingency (uncertain event)

Specific goods:- identified Ascertained Goods :- identified in nascertained  goods:-  not

- &d agreed upon at the time | accordance with the agreement specifically = identified  or

! . ascertained at the time of
a¢ - .
;_.?TMCT of sale is made after the contract of sale is made. _making of the contract.

-—
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—
m one person to anothep |

Nelivery - its forms and derivatives: It means volun‘mr'y transfer of possessmn fro

Forms of delivery I takes bl
) Actua | callv delivered to the buyer. Actual delivery takes place whep
a) Actual delivery: When the goods are physically Y hird person authorised to

the seller transfers the physical possession of the goods to the buyer or to a t

hold goods on behalf of the buyer |
b) Corstructive delivery: When it is effected without any change in the custody or actual possession of the
thing as in the case of delivery by attornment (acknowledgement) Constructive delivery takes place when

a person in possession of the goods belonging to the seller acknowledges to the buyer that he holds the

goods on buyer's behalf.
c) Symbolic delivery: When there is a delivery of a thing in token of a transfer of something else, ie,,

delivery of goods in the course of transit may be made by handing over documents of title to goods, like
bill of lading or railway receipt or delivery orders or the key of a warehouse containing the goods is

handed over to buyer. Where actual delivery is not possible, there may be delivery of the means of
getting possession of the goods.

- 6. Property - Property’ here means ‘ownership’ or general property. The property in the goods means the

 general property i.e., all ownership right of the goods. It is quite possible that the general ro |
 thing may be in one person and a special property in the same thing may be in another e?.g., wherﬁ anpz:rr)i,dl: iz

pledged. The general property in a thing may be transferred, subject to the special property continuing to

remain with another person i.e., the pledgee who has a right to retain the goods pledged till payment of the

stipulated dues.

7. Quality of goods includes their state or condition.

- s =l — J—i!-n“.‘ﬂn.
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tion 2 : ‘ ' :
8 Insolziﬂt‘; L}jﬁ:slsﬂnor(izlL n’;fPET;SG?l_IS zmd to be insolvent when he ceases to pay his debts in the ordinary
course ' Pay his debts as they become due, whether he has committed an act of

9, Price [jie:;‘:; :1_(;0)];; rice ImTe:uns the money consideration for a sale of goods. It is the value of goods
expresse y terms. Lt is the essential requirement to make a.contract of sale of goods.

L___...-—
ELEMENTS TO CONSTITUTE A CONTRACT OF SALE: -

R S 2 — — —y R S— |

N : |
There subject matter Tr't;l_nsfer jfi ‘A price in money | A contract of | All other essential
mstbeat of the contract I;"OPE" b4 'I;" 9001_5“ (ot in kind) sale may be elements of a
kast two must be Movable T;omb sellen ‘T’- should be paid |absolute or | valid contract
prties Goods. - 'ra:e I‘-’Yﬂ" MUST ' or promised conditional. | must be present
ST takeplace T —

e and contract for work and labour:
Aontract of sale of goods is one in which some goods are sold or are to be sold for a price. But where no

are sold, and there is only the doing or rendering of some work of labour, then the contract is only of

*k and labour and not of sale of goods.
@CAFoundafionNotees
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Nifference Between Sale And Agreemén’r To Sale:-

Difference between sale and hire purchase
v In case of sale, the property in the goods passes to v In case of sale, Property in the goods ; .

the buyer immediately whereas in agreement to sale transferred to the buyer _imme':dluTe.Iy at the time
Property in the goods passes to the buyer on future of contract. Whereas in hire purchase, the
date or on fulfilment of some condition. property in goods passes to the hirer upon
v Sale is an executed contract whereas agreement to payment of the last instalment.
sale is executory contract. v In sale, The position of the buyer is that of the
v In case of sale, the seller can sue the buyer for the owner. of the goods. In hire purchase, The
price of the goods because of the passing of the position of the hirer is that of a bailee till he
property therein to the buyer whereas in agreement pays the last instalment.
to sale The aggrieved party can sue for damages ¥ In case of sale, The buyer cannot terminate the
only and not for the price, unless the price was,* contract and is bound to pay the price of the
) ;ayable at a stated date. | ] goods. Whereas in hire purchase, The hirer may,
n case of sale, A subsequent loss or destruction of if he so likes, terminate the contract by

the goods is the liability of the buyer. Whereas in returning the goods to its owner without liability
case of agreement to sale Such loss or destruction v In case of sale, The buyer can pass a good fitl

is the liability of the seller | to i
. | a bona fide purchaser [
v In case of sale, burden of risk is on buyer whereas hirer cannot pass Iimy such Ti‘fl?m . Wherps

In case of agreement risk is on the'seller v Th :

v _ SIer. e buyer in sale ca

:ELeIeCPwiﬁzs {m‘s In rem means right against the hire pur?chaser cmmo‘rn resell The goods wheres
_ - yvnereas agreement to sale creates v | ,

Jus in personam means rights ageinst a particular oo 25e of sale, The seller Takes the risk of an

party to the contract. loss resulting from the insolvency of the buyer.

~Y ¢ ﬂﬂnﬂﬂdﬂiﬂﬂ“ﬁmmmmm
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s hetweer Sale ard RAailmoe me:
) CONTRACTNDE SAIE HOW M ANE

| ':?T e - —
S ; . e e e e N e
7/ In cas-?}f'l Ost‘l"':; -';zefl:‘:’ie"f)’ 'n goods is transferred 1. an offer to buy or sell goods for a price and
from the uyer. So, it is transfer of acceptance of such offer

| property. However, in baij : .
gwmnm#erpofPPOZusion of Qood: IIF::M :}? ere is only 2. may be immediate delivery
M The bailor to 3. There may be immediate payment of price, but

t
the 'bmleeffﬂg a"_;’ _off'rhe. reasons like safe custody, it may be agreed that the delivery is to be
cart 'agi e.r & of?' o q ranster of special pr operty. made at some future date.

/ The_br}c quweve r?o'?‘h S én'lcon’rrncf of sale is not 4 may-be-immediate delivery of the goods and an
possible. + 1€ bailee must return the goods immediate payment of price

) ]1:‘0 the :n::gr s*'-:]"l';hfl-_g“"mpl_izhmer}f af the purpose. J. ‘may be agreed that the delivery or payment or
n cas : : EHCOHSI eration is the price in ) both are to be made in instalments
__ fern}; of rnonez. owever, in ballme:nf They 6. may be agreed that the delivery or payment or
consideration may be gratuitous or non-gratuitous. '___both are to be made at some future date

A gt

#scertainment of price : 'Price’ means Agreemenf 1o sell at valuation (Section 10):

the monetary consideration for sale of Where there is an agreement to sell goods on the terms that the
price Is fo be fixed by the valuation of third party and such third

goods.
;112 price in the contract of sale may party cannot or does not make such valuation, the agreement is
- ~thereby avoided: Provided that, if the goods or any part thereof

‘fixed by the contract, have been delivered to, and appropriated by, the buyer, he shall pay

‘fixed in @ manner provided by the a reasonable price therefore.
ntract Where such third party is prevented from making the valuation by

'd:;ermined by the course of dealings the fault of the seller or buyer, the party not in fault may maintain a
ten the parties. suit for damages against the party in default.
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QLT IONS & WARRA NTIES

—— —-‘ l—-__.._‘ . . p— e e e =

> 1( C -f'::EfTTr.T!\JU‘g_ﬁ : — . :
L] me for the payment of price unless stipulated is not d d
of the essence of a contract o : Pay P P ahl
to be ; > WARRANTIE ,_:f sale. But delivery of goods must be rn_gde: without delay.

The more significant stipulations contained in a contract of sgle of goods have been called as "Conditions"

while the less significant stipulation have been given the name "Warranties"

A condition is a stipulation essential to the main purpos b A -
| right fo treat the contract as repudiated” purpose of the contract, the breach of which gives rise to a

*Awarranty is a stipulation collaf_er'al to the main purpose of the contract, the breach of which gives rise to a
claim fc:rr d_amages but not to a right to reject.the goods and treat the contract as repudiated” Whether a
stipulation in a contract of sale is a condition or a warranty depends in each case on the construction of the
sontract. A stipulation may be a condition, though called a warranty in the contract.

WHEN CONDITION TO BE TREATED AS WARRANTY - cases where a breach of bondifion be treated as
abreach of warranty - buyer loses his right to rescind the contract and can claim damages only.

_ 2 Where 1 [
claim only damages instead of Where the fulfilment of mn_seever:blc;on::;lch::

repudiating the contract. Here, the any condition or warranty is buyer has accepted
buyer has not waived the condition excused by law by reason of gither the whole goods
but decided to treat it as a warranty. impossibility or otherwise or any part.

\
v
1
d

F volun’rary
Waiver by

buyer.
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qs the right 10 sell the goods at the tip,

The condition implied is that the seller has Th¢ “the buyer must return the googs

when the property is To pass. If the §e|ler's title 'rur;l
to the true owner and recover the price from the seller.

-cription - Where there is @ contract of sale of . g0

tnndifioﬁ Tha;rh;rhé goods shall correspond with the description. Buy
e i y he buyer to take beans. The Act, however, does not

Rule - “if you contract to sell
define 'description. o '
. where the class or kind to which the goods belong has been specified, eg., Egyp

etc., and
.where the goods have been described by certain characteristics essential to their identification, eg., jute

bales of specified shipment, steel of specific dimension.

3 Sale by cample - In a contract of sale by sample, there is an implied condition that-

. fll::e Eulk shc;"ll Irlzohrre.spond with 'rlhe sample in quality.

- the buyer shall have a reasonable opportunity of comparing the bulk wi

* the goods shail be free from any defect rendering Ehemgun-merchnn:ct]b;.: ewsl‘?irgI‘F:lz;J |ld not b arent on

re:sgnacliaﬁle examination of the sample. This condition is applicable only wiﬂ': regard Tu d ?}0 : GF;'F h could

zsoidem FLs4::.'.1n.na:r'ec::i by an ortdlnar'y examination of the goods. If the defects ) | Apthen an
contract. This simply means that the goods shall be f are latent, then the S

defect e Tree from any latent defect i.e. @ hidder

iption, there is an implieg

dé by descr e |
; ! 1 QOOdS if it is not as Der

er can rejec

peas, you cannot compel t
tian cotton’, "java sugar’

i



1_-) c-lp by sampre as wen as by doe .,

description. In case the goods correspond with the

The buyer should rely on the skill and judgement of the seller,

 ondition i “pfion - Wh
i ed condition is that the pyk of the ] ere the goods are sold by sample as well as by description the

hoth, the buyer can repudiate the contract. sample but do not tally with description or vice versa or

*The goods must be of a description dealt in by.the seller, whether he be a manufacturer or not

£ “ondition ac ta Morebhani ) . . >
--ordition as o Merchantability - two requirements for this condition to apply: + Goods should be bought by

dr.scqipﬁon. * The seller should be a dealer in goods of that
Banined the goods, there shall be no implied condition as rega
e revealed.

L

-

description. Provided that, if the buver has
rds defects which such examination I:Iigh’r to

. r" Aton as 1o wholesomenegs: In the case of eatables and provisions, in addition to the implied condition
. “Merchantability, there is another implied condition that the goods shall be wholesome
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o Sife UNniess ey are exprecd.
ies are read into every CO""“C?H' PTssl‘f
& L] . a
implied warranties ¢t
excluded by the express agreement of the parties.

on- | Warranty,f == | natur Where
anlitv or ¥ |
turb ¢ oneumbrances | qualim ~4e | the goods are dangeroys i,
An implied by usage-0T THEE= | .
N ty that S olied | nature and the buyer
the buyer  An implied warran implied s
‘::;Irl.m;\?ve Tt;::i Bﬂ;’Y Q‘};BT the goods shall be free . -0 p ‘ignorant of the danger

anty as To
pThossession of the goods. o oran 'Chcfwgeur' 2? :::ll;fy or fitness |the seller must warn the
| avo
at is to say, if the buyer encumbrance in

i | f the probable
. - £ “for a particular | buyer O .
ing ession of the any third party  NoL . " Tf there is
;:;:ds ?:“5?: on lZisTur‘bed declared or known to thel purpose may be ' dang

| nty, t
in his possession, he is buyer before or al the annexed ;:r Erﬁzsh |:: w;;ru"u)éie h.:
entitled to sue the seller for time the confract IS attached by the de Y
the breach of the warranty.  enteredinfo. ./ ~ usage of trade. “damages.

il

—
|

| means 'let the buyer b %?{ When sellers display their goods in the open murkeT, it 18
' for the buyers to make a proper selectigior choice of the goods. If the goods turn out to be defective, he

cannot hold the seller liable. The seller§sin no way responsible for the bad selection of the buyer. The sele
is not bound to disclose the defects inithe goods which he is selling.

Tt is the duty of the buyer to 50 fy himself before buying the goods that the goods will serve the prPnse
for which they are being boughtJIf the goods turn out to be defective or do not serve his purpose o
depends on his own skill or judgment, the buyer cannot hold the seller responsible

40T HaTd LeRy (| Color Book ) fram ioci im L34 -
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;‘:phm the buyer
nakes known 1o
the SB”Br the
icular purpose
¢ which the
S are
gu?dired, so as to
show that he relies
on the seller’s skill
or judgment and
the goods are of a
description  which
is in the course of

| seller's business to

spply, it is the
Aty of the seller

such
Pods qs

| are

nably fit for
Y purpose. Case
- Priest vs.

EXCEPTIONS TO CAVEAT EMPTOR

- -..‘ '..-\ ‘t oy '.:\, ¢’. P

| Werchantable

wuality: Where the goods are
bought by description from q
seller who deals in goods of

that description there is an
implied condition that the
goods shall be of merchantable
quality. The rule of Caveat
Emptor is not applicable. This
rule shall apply if the defects
were such which ought to have

examination. N

3 Goods purchased (7 under
natent or brand namet there is
no implied condition-that the
goods shall be. fit for any
particular purpose.

4 Sale by sariple: this rule does
not apply if the bulk does nof

correspond with the SQTP.J.ef:_

particular

.annexed by the us f trad
not been revealed by ordinary’ nes By The tage 9T 17 90€

0.Goods sold b\.r d{jf;.r’_:"i:f oY

there is an implied condition
that the goods  shall
correspond with the

description.” If it is not so,
then seller,is-responsible.

6 Trade . Usage: An implied
warranty or condition as to
quality or fitness for a
purpose may be

and if the seller deviates from
that, this rule is not
applicable.

7. Goods by sample as well as
description: the rule of Caveat
Emptor is not applicable in
case the goods do not
correspond with both the
sample and description or

either of the condition

-~ -

Where the seller
sells the goods by
making some
misrepresentation or
fraud and the buyer
relies on it or when
the seller actively
conceals some
defect in the goods
so that the same

could not be
discovered by the
buyer on a
reasonable

examination, then
the rule of Caveat
Emptor  will not

apply. In such a case
the buyer has a right
to avoid the contract

_and claim damages,
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Risk prima facie passes with the property. In case where goods are lost or damaged, Thde burden of |os will
be borne by the person who is the owner at the time when the goods are Jost or damaged.

..‘ — s

i —

| “R7V.- Passing of property implies passing of ownership. The risk in the goods so|q ;s
that of buyer and not of seller, though the goods may still be in.the seller’s possession.

N

Depends upon two basic Factors:-

Identification of Goods: Section 18 : ' :

_ provides | Intentions of parties: The pr - .
that where there is a contract of sale for fransferred to the buyer at supha'fr:'.e "y In goods is
unascertained goods, the property.‘in goods ch time as the parties

to the contract intend it to be transferred. Section

cannot pass to the buyer unless and until the |19(2 -
goods are ascertained. The buyer can get ‘rh: 19(2) further provides that for the purpose of

ownership right on the goods only when the goods Escer"raming the intention of the parties regard shal

r. e: - )
are specific and ascertained of Th;ferms conduct of the parties - circumstances

i - —-—w_——a_—-——_*

JIUETN Hara LoDV Calnr Bant 1o
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con '
the goods, or both, is postponed.

-5pecific goods to be put into a deliverable state (Section 21): The property does not pass until such thi
i« done and the buyer has notice thereof. ) Property P ng

-Speciﬁc goads in a deliverable state, when the seller has to do anything thereto in order to ascertain price
(Section 22): The seller is bound to weigh, measure, test or do some other act or thing with reference to
the goods for the purpose of ascertaining the price, the property does not pass until such act or thing is
kne and the buyer has notice thereof.

 500ds sent on approval or “on sale or return” (Section 24) ‘The property therein passes to the buyer-

'siqnifies his approval or acceptance to the seller | | |
'fegfuins the ggopds without gising notice of rejection, then, if a time has been fixed for the return of the

®ds, on the expiration of such time, and if no time has been fixzd, on )’rhe expiration of a reasonable time;
"t | b e equi ' ledging
bes something to the good which is equivalent 10 accepting (P
Me for cash onglx or Re,'l'gur'n _ Unless cash is paid for property Sale for cash only or Return
~——

A En = A _ = _ Al e o
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No property in ’rhé goods is +ransferred to the buyer unless and ypy; the |
St 0 pro
goods are ascertained. [Section 18]

- s follows:
The rules in respect of passing of property of unascertained goodshur'e there s a contract for the sq A
a) Sale of unascertained goods by description - ( Sec 23 ) Where 0

inti in a deliverabl
unascertained or future goods by description and goods of thaf deS.(‘;rl;:P:}:C’e”a‘;’;ir:;‘ : £ the buye: z:“;e f:;e ,
unconditionally appropriated to the contract, either by the seller WIh on passes 10 the buver Ys e
buyer with the assent of the seller, the property in the goods thereupon p Yer. Such |

assent may be express or implied and may be given either before or after the appmﬁrlahﬁn IS mc!de‘

b) Delivery to the carrier [Section 23(2)]: Where, in pursuance of the contract, the seller delivers the
goods to the buyer or to a carrier or other bailee (whether named by the buyer or H_OT) for the purpose
of transmission to the buyer, and does not.reserve the right of disposal, he is deemed to hqye
unconditionally appropriated the goods to the contract.

| " right of disposal (Section 23):-To secure that the
goods passes to the buyer. Where there.is contra ifi

subsequently appropriated to the contract, the sell
the case may be, reserve the right te dispose of th
In such a case in spite of the fact that the goods




T | _ R .
| Circumstances under which the pi ht to disposal may be reserved:

1f the goods _“: iui?c:ﬁp:d or delivered to a  Where the seller draws a bill on the buyer for the price and
railway ﬂd”;”;'_s _lor carriage and by sends to him the bill of exchange together with the bill of
the bill of la 'T"LQ or r g' way receipt, as the lading or (as the case may be) the railway receipt to secure
case may be, he QUIT s are deliverable to acceptance or payment thereof, the buyer must return the
the order °’°_“* be seller or his agent, then bill of lading, if He.does not accept or pay the bill. And if he
the seller will be prima facie deemed to wrongfully retains the bill of lading or the railway receipt
heve reserved to the right of disposal the property.in the goods does not pass to him. |

S R A FACTE PASSES WITH PROPERTY (SECTIORIZ6)
wless otherwise agreed, the goods remain at the seller's risk until the property therein is transferred to the
buyer, but when the property therein is transferred to the buyer, the goods are at the buyer’s risk whether

delivery has been made or not.
However, It provides that where delivery of the goods has been delayed through the fault of either buyer or

| ﬁl: dtlh:agr:ds are at the risk of the party in fault as regards any loss which might not have occurred but
| PANSFER OF TITLE BY rmmommgﬁé
;,5'1"- by person not the owner (Section 27) - The seller can sells only such goods of which he is the absolute.

l;:tl‘ I the seller is not the owner of goods, then the buyer also will not become the owner ie the title of
" buyer shall be the same as that of the seller. This rule is expressed in the Latin maxim "Nemo dat quod |

"bet” which means that no one can give what he has not got. L
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nefer of title by non- owners: In the following €
" to the bona fide purchaser of goods for value.

can Good Title will be passed in following T:::S }

- possession of the goods or documents with the consent of the ow

 sale in the ordinary course of business o authority to sell.

 buyer had acted in good faith & no notice of the fact that the sellerbhﬂﬁinzss s suchyugen t authority either
Mercantile Agent means an agent having in the customary course of Usé r to raise money on the secyri
to sell goods, or to consign goods for the purposes of sale, or to buy goods, 0 Ity
of goods ~ : -
sale by one of the joint owners: If one of several joint owners of goods has the sole possession of them by
[~ permission of the co-owners, the property in the goods is transferred to any person who buys them from

such joint owner in good faith and has not at the time of the contract of sale notice that the seller has o
authority to sell.

— g 2 "!
ases a hon-owner can convey better title

L 4 A
1 ~ | - -_r

_ _ s already sold the goods buyt-cohtinues in possesc<ion thereof:
[~ but continues to be in

person, and if such person obtains the deliver

he would have good title to them, althou

| gh the property in the goods had
| pledge or other disposition of the goods-or documents of title t?y the sell
- fect of Estoppel: Where the owneris estopped by the ¢ d - . .
L. the transteree will get a good title as ugningf ‘rhexrrue 0:2;(:18::0;\ cenying the S:cller‘s authority tc 52,
made, it must be shown that the true owner had ' ©

actively sy
the true owner or as a person authorized to sell the goo);ls tered or held

VIOSI Hard Canuld fatmen_ o . - et et i

If a person has sold goods
o them, he may sell them to a third
without notice of the previous sdle,




Er", _I:-_Tf: da -I*r'-ﬂ?"f:{r."ir' q{ +,+YP b\’/—_r:;.:r
—— S 0O N-

g i gy o THLE T e
2L ur-'-‘lf " l wk "
; ek TN

Ef’ € : ' e | OWherec
| -+ +he bona fide purchaser o for oS In the followi
| [t :rhe P f goods for value, llowing cases, a non-owner can convey better title
e consent of the seller obtains = Property in 4

: . of t ~ '/ !N The goods has vested in him: Where g b ‘
nay sell, pleage or otherwise dispose of the e 900ds before the property in them has passed f?ﬁ:mw';z

j j - ds to a thi .
the goods in good faith and withoyt noti J900s 1o a third person, and if such : .
i Lgoods he would get a good title to Them.'ce of the lien or other right of the originzfl:ssetilrlz: ?:ﬂ;';zpdeili-v:? ﬂc::

8¢ . > . - —_— p
Wil - b WhE.I"'e .ﬂn unpﬂld SE”er. —

i

f

| | - Sdle by a person in possessi , s
|l yap . Possession under voidable contract - CUFM
?

Ny T

ieordance of the terms of the contract.

! :Pdwery means volunfar'y transfer of possession from one person to another. For d

| Shot 'Mportant. The buyer should be placed in a position so that he can exercise hﬁgt‘?;r],*pof:’iﬂicﬂeposszss?n
1 p?ssess:on Is taken through unfair means, there is no delivery of the goods. Delivery of goods isg:; ff'n'ref
| N *Actual , Actual , Constructive )
5 Of Seller And Buyer (Section 31): It is the duty of the seller to deliver the goods and of the buyer to

E@PT and pay for them, in accordance with the terms of the contract of sale.
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e ready

——' v
: , . Il be ready and willing to pay the pric, )

ot conditions - The seller shall b

| ho bpi sha
goods to the buyer in exchange for the price, and the buyer

exchange for possession of the goods.

Selivery Anything which has effec

concerned : —
A delivery of part of goods, In progfr;less ::P;rrfyc::h::g ;IOLVS"B :;hzled e";?:e:;lz fs:;rE:

assing the p | : o, |
ELfoT:T'bz?raTSZIiz:l:;ﬂ:; ;Ir!: of ’rﬁe goods, with an intention of severing it from the
whole, does not operate as a delivery of the remainder. . ]
s is not bound to deliver them unti|

- il [EE—— . v iy O TN . gy 3

—_—

t of putting goods In Pd‘i’*sg;ereri"-"rl of buyer or dry OThm
0

3 Buyer to apply for | Apart from any express confract, the seller of good
delivery the buyer applies for delivery. |

|

Goods sold are to be delivered at the place at which they are at the time of the sale,
and goods agreed to be sold are to be delivered at the place at which they are at the
time of the agreement to sell or if not then in existence, at the place at which tney
are manufactured or produced.

% Time of delivery | If time fixed = Within time otherwise Reasonable Time

" | Where the gons at the time of sale are in possession of a third person, there is 10
d | delivery unless and until such third person acknowledges to the buyer that he holds the

ela goods on his behalf. Provided that nothing in this section shall affect the operatior of
the issue or transfer of any document of title to goods.

_--'-'-'.'

and WITNINY 1V ygr e~ peessaaun o fh,
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N | as ineffectual unless made at a
onable hour is a question of fact.

- The €xpenses of T
g and |
e borne by the se|ler in T@ﬁﬁ?ﬂﬂdﬂf’foﬂﬂ?m Celverable state must be
— l _ d coniract to‘the contrary.
| g pelvery of wrong | Delivered Goods < Contracte for - Buver Mavie s o 4 .
[peme) pay for whole Deliver d6 y ay entire reject them but if accepts then
.. included in the cont. E';r oods_ > Contracted for - the buyer may accept the goods
accepts the whole ;'c:lc hund reject the rest, or he may reject the whole. If the buyer
rate. OT The goods so delivered he shall pay for them at the contract
Go
o :Od:; :JT‘lr:X&d w:h different description - The buyer may accept the goods which are in
3 _ ce with the contract and reject, or may reject the whole
;,_,-J Instalment | Unless otherwise agreed, the buyer is not bound to accept delivery in instalments
deliveries
i1 Delivery to Subjec:l' to the terms of contract, the delivery of the goods to the carrier for
carrer transmission to the buyer, is prima facie deemed to be delivery to the buyer

2 Deterioration

tnng transit
-

Where goods are delivered at a distant place, the liability for deterioration necessarily
incidental to the course of transit will fall on the buyer, though the seller may agree to

deliver at his own risk.

5 Buyer's right to
Yarire the goods:

Buyer has reasonable opportunity to examine goods so that they are in conformity with |

the contract.

]
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Soods  Acceptance is deemed to take place when the buyer- 1

- -

- intimates to the seller that he had accepted the goods; or
* does any act to the goods, which is inconsistent with the own
* retains the goods after the lapse of a reasonable time

ership of the seller; or

“the ller but iti T
. : Buyer is not bound to re‘ru,m*! beém 1o the se IS sufficiep
if he intimates that he refused to accept them. .

Liability of buyer for neglecting or refusing delivery of goods ._Buyer Is I'aﬁle Toflrihseegz:ef;:duny loss
occasioned by his neglect or refusal to take delivery and also for reasonable charge Custody

of the goods.

UNIT - 4: UNPAID SELLER (UPS/UP seller)

w - gl — 1 e ‘!1 R
= = F —_— 147 i

1. whole of the price has not been paid or’  RIGHTS OF UNPALD SELLER: o
tendered and the seller had an immediatfe’ 1. a lien on the goods for the price while he is in

right of action for the price. ~ possession of them

2. BOE/NI has been received as conditional 2. In case of the insolvency of the buyer a right of
payment, and the condition on which it was stopping the goods in transit after he has parted
received has not been fulfilled by reason of with the possession of them;

the dishonour of the instrument or 3. aright of re-sale
otherwise. L B
" ird Copy | Cc'or Book ) from :E;;«,-.;_”-l - B | 85 ‘__l_
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ien (Section 47) -

i -
L
'S

L oods who is in possession of them i : _ _ |
eller of goods | . em Is entitled t
wscr f the price in the followi ng cases, namely:- o0 retain possession of them until payment or

- r::;ds sold without stipulation of credit

(redit given but expired

. Buyer become insolvent The seller may exercise his right of lien notwithstanding that he in possession of
ie goods as agent or bailee for the buyer.

et delivery (Section _43)= He may exercise his right of lien on the remainder, unless such part delivery has
seen made under such circumstances as to show an agreement to waive the lien.

rermination of lien (Section 49): UPS loses lien when
.delivers the goods to a carrier for the purpose of transmission to the buyer without reserving the right of

disposal of the goods:
when the buyer or his agent lawfully obtains possession of the goods:

'by waiver |
Te unpaid seller of goods, having a lien thereon, does not lose his lien by reason only that he has obtained a
deree for the price of the goods.
_ 50 to 52): when the buyer of goods becomes insolvent, the unpaid

f the goods has the right of stopping them in transit. He may
he course of transit and may retain them until paid or

: Rght of stoppage in transit (Secfion

“ler who has parted with the passession o )
ime possession of the goods-as long as they are int

®dered price of the goods.
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Duration of transit (Section 51):

R W — T —— S - = e m— - T _—=\11—

1
2.

3.

ther bailee for the purpose of transmissign

Goods deemed to be in transit - Delivered to carrier or 0 o them from su ch carrier or other b

buyer until the buyer or his agent in that behalf takes delivery , :hues in bossessi i
Ify’rhe goods are T'ejecfed bs the buyer and the carrier or other bﬂll:i::;lzleive ThenF')l back onof then,
the transit is not deemed to be at an end, even if the seller has r'erSE':T < o question dEPBI-'I ding o
When goods are delivered to a ship chartered by the buyer. 't of the master as a carrie N the
circumstances of the particular case, whether they are in the possession " or qg
agent of the buyer.

Where part delivery of the goods has been made to 1
the goods may be stopped in transit, unless such part
show an agreement to give up possession of the whole of the goods.

Qilee

he buyer or his agent In that behalf, the remainder

How stoppage in transit is effected (Section 52):- 1.By taking actual possession of Goods , 2By giving

notice not to deliver goods. | o |
Where the notice of stoppage in transit is given by the seller to the carrier or other bailee in possession of
the goods, he shall re-deliver the goods to, or according to the directions of, the seller. The expenses of such

re-delivery shall be borne by the seller.

10 the

delivery has been given in such circumstances qs 1

i g .. 1

(% Scanned with OKEN S

' Right of Lien E Right of Stoppage in Transit || "
retain possession | regain possession. - i
L__Seller should be in possession of goods possession with carrier & buyer not acquired poss_e_:_si;ﬁ N __ |
Buyer may or may not be insolvent Insolvent buyer 2
Before right of lien begins when the right of lien ends. - _:__,
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| b-sale or pledge b -
pfects of :l'::e buver sell?n ag: ler:l buyer (Section 93): The right of lien or stoppage in transit is not
ffected bY yer g ”9 " pledging the goods unless the seller has assented to it
Ex tions whe?lg Ur;‘ s asse efr i{m ht of lien and stoppage In transit are defeated: |
| hedz:u;;nfso?i?n: 1_01'0 fhz sale, mortgage or other disposition of the goods made by the buyer.
' 7 When afs e & nerkir whe hae gOO i has been transferred to the buyer and the buyer transfers the
documer P ought goods in good faith and for value i.e. for price then, the proviso of
qub-section (1) sflpulafzs as follows: "
. If the last-mentioned transfer is by way of sale righ : - 4
. , ight of lien or stoppage in transit is defeated
| . If the last mentioned transfer is by way of pledge d e oo - !
wercised, subject 1o the rights of the pleg’;ee_ pledge, unpaid seller's right of lien or stoppage only be
'Howevgr, the pledgee may be required by the unpaid seller to use in the first instance, other goods or
| earities of the pledger available to him to satisfy his.claims.

! . . .
Hfect of stoppage: The contract of sale is not rescinded when the seller exercises his right of stoppage in
rusit. The contract still remains in force and the buyer can ask for delivery of goods on payment of price.

= —_— =  ——— T - —_= — L

A el
“*of re-sale : The right of resale is'avery valuable right given to an unpaid seller. In the absence of this
¥t, the unpaid seller's other rights against the goods that is lien and the stoppage in transit would not have
k1 of much use because these rights only entitled the unpaid seller to retain the goods until paid by the

| er.

i

e i - i '
b = = - —_— i e — i e ’ —_ _— = - —
- - = - — Y ‘. ' . - —— -
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v Where the goods are of a perishable nature.

v Where the property in goods has not passed to the buyer

v Where an unpaid seller who has exercised his right
Acquires good title even if notice not given.

v A re-sale by the seller where a right of re-sale is expressly res o uver
notice - Can sell on buyers default + Can recover damages from origind uy

of lien or stoppage in transit resells the 9o0ds -

y reserved in a contract of sale * No reg o

v Where he gives notice to the buyer of his intention 10 re-sell the goods: If lcllf’rer Thi;eeﬁlelfgeOf Sucti:h notice
the buyer fails within a reasonable time to pay or tender the price, the seller I"‘“GY . . 9°$ S. Seller
has Right to - - Diff between CP & Resale price - Retain Profit - only when he has given notice of resqle t,

buyer.Thus if goods are resold W.O giving notice - Seller cannot recover
original buyer.

M

— RIGHTS OF UNPAID SEFLER AGAINST THE B VL
Repudiation  of
contract before
due date : the
seller may treat

the contract as

Suit ~for damages
for non-acceptance:
'Where the buyer
wrongfully neglects
or refuses to accept

Suit for price - » the property in the goods
has passed to the buyer and the buyer
refuses to pay as per terms the seller may
sue him for the price of the goods. * Where
under a contract of sale, the price is

payable on a certain day irrespective of and pay for the rescinded and
delivery and the buyer wrongfully neglects goods, the seller sue damages for
or refuses to pay such price, the seller may may sue him for the breach -
sue him for the price although the property damages for non anticipatory

in the goods has not passed and the goods acceptance. breach of
have not been appropriated to the contract. contract.

loss, if profit then return 1,

Suit for interest «
can be recovered
only if specific

agreement is there.
If no specifi
agreement - the
seller may charge
interest on  the
pricc  when 1
becomes due fror
such day as he ma
notify to the buyer
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DIE= . If the s :
(lowing righ’rs agm__ns’r the _sellg__p; eller commits a breach of contract, the buyer gets
The court can order for specific performance only when the goods are

65 - _ ubject to these conditions - - must be for the
suk:; specific and ascertained goods * power of the court to order specific performance - Court will order

en specific damages is not adequate remedy * It will be grarited’as remedy if goods are of special

| r are unique
’ I eﬂ_f“?ﬁo ._q — e . —— - .‘- g 5 i - .
| g Where the seller wrongfully neglects or refuses to deliver the goods to the
| | buyer, the buyer may sue the seller for damages for hon-delivery
— —ge=nemry= | S Pye— ,._r - —ge F=—rg—— — r:-t_" — e '
|37 f Where there is breach of warranty on the part of the seller, or where the

boyer elects to treat breach of condition as breach of warranty, the buyer is not entitled to reject the goods
orly on the basis of such breach of warranty. |

| But he may - -
| ' LN
-set up against the seller the breach of warranty.in diminution or extinction of the price;
s the seller for damages for breach of warranty

——————

| | &7 diatior of contract before due d .2~ “Other purfy_ma?’r‘r_e:ﬁf contract as valid & wait for deliver'y or,
, | Ireat as rescinded & sue for damages fonbreach
|27 forinterest - Nothing in this’Act shall affect the right of the seller or the buyer to recover interest

. | " special damages, in any case where by law interest or special damages may be recoverable, or to recover
| e money paid where the consideration for the payment of it has failed. In the absence of a contract to the
|

F

Jirary, the court may award interest at such rate as it thinks fit on the amount of the price to the buyer
19suit by him for the refund of the price in a case of a breach of the contract on the part of the seller

From th

“Nhe date on which the payment was made.
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AUCTION SALE (SECTION 64) 1
l | bld may be RES@I'*VEGI price. The
Where lgcods Completion of the contract of Right 10

* or sale may be notifieq!
ved: expressly. by ified|

“lote: sale: Tt is complete when the resery ler and to be subiect |
z;echsrc:f i:P:"imﬂ Zuctioneer aﬁnounces its on behalf of the se _ J to ¢

a right IS reserve or upset
facie deemed to completion by the fall of hammer where slsu::ser‘ved, gbu + not orice: and pset
be subject of a or in any other clus'romarg B:‘I:;::J is); rhe seller or any :

ner and  unti such o0 , _ | )
:E:::zf of am:nnouencemenf is made, any one person On his behalf Pretended  bidding

sale. bidder may retract from his bid  may bid at the auction. If the seller makes

. - use of pretended
Where the sale is not notified by the seller: to be subject.to a right to bid Onlbehar!lf bidding Topl‘aise e
of the seller, it shall not be lawful for the seller tobid himself or to employ ﬂhy orice, the sale y
person to bid at such sale, or for the auctioneer kno_wingl_y to take any bid from the Coidable af 'rhe"z
seller or any such person; and any sale contravening this rule may be treated as )

" ' L2 . J i . =i -.:"‘.--:- - - .'i b 0 w Jeal P v R e . o il M < . 1y A
ed L TSIUPONTDARTIESAIO MaKe an agreeme
L 1;‘1%#2{5:'. K {as : : 1-':'?-.-':-:'--:"-2- !#—I'-Wn:l 3 " - '“‘_.. = '-I..il L & g I
1

option of the buyer

fraudulent by the buyer. ,‘ i
&‘Q" _

(e}) (sTgfe] (2 \C .1

VOUIQRNAVERILORPAY, (I'J NCLeascUlpLRICCRWNCreRine LAX \avRderrivertneabeneiil ﬂ

s

§ -
i |

cTioniATaxes.are curtall

5
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What is Law?

Introduction:

Awareness of law is essential
to become a full-fledged
Chartered Accountant. This
IS because a Chartered
Accountant is the first level
of contact on many legal
matters. So, we should
possess knowledge of law so
that we can advise our |
management and clients on
legal matters at a basic or
threshold level.

The purpose of a regulatory

framework is to provide a set
of

Law is a set of obligations and |
~duties |
government for securing welfare

the .

imposed by

and providing justice to society.
‘India's legal framework rm‘lec‘rsq
‘the social, political, economic,
‘and cultural aspects of our vast’
‘and diversified country.

- Y « .
| SOUI'CES 0] Lﬂu‘tf.—

' The main sources of law in India |
are |
¥ Constitution;

v the statutes or laws made by

upiform rules and | Pnrliqrqgirif and State Ii
regulations that will govern Y gsigﬁ%bhes, . o]
the conduct of people recedents or the Judicial |

interacting with each other |
In  personal as well

Usages.

. Decisions of various Courts |
as! | L and in |
business relationships. o

some

| cases,
established Customs l

and .

-

—

|| Rajya Sabha.

—

The Process of making Law:- :

When a law is proposed in parliamens
iTﬁgdhduBm.l

|
[After discussion and debate, the |qy \
'}is passed in Lok Sulbhu |

‘Thereafter, it has to be passed in

It then has to obtain the assent ofﬁ;_'
' the President of India.

1

| T .
Findlly, the law will be notified by the
‘Government in the publication called
\l ‘rl-_ne Official Gazette of India. The law
will become applicable from the date
‘mentioned in the notification as the
effective date. Once it is notified and,
effective, it s called an Act of

'Parliament
— . it p— .ﬁid_ .
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ublic wrongs and
'n:j;’;epnf of the same.
| (riminal Law is governed
nder the Indian Penal
(ode, 1860, and the Code
of Criminal Procedure,
1973 (Crpc). The Indian
penal Code, 1860, defines
the crime, its nature, and
wnishments whereas the
(riminal Procedure Code,
| 1973, defines exhaustive
| pocedure  for executing
the punishments of the

with under Ciyil

suit. Civil law primarily
focuses on dispute resolution  rather
than punishment.

The act of process  -and the
administration of civil-law-are governed
by the Code of Civil Procedure, 1908
(CPC). Civil law “can be further
classified into Law of Contract, Family
Law, Property Law, and Law of Tort.
Some examples of civil offences are
breach of "contract, non-delivery of

mimes.

hrder, rape,  theft, goods, non-payment of dues to lender
g, cheating and or seller defamation, breach of
St are some examples contract, and disputes between

o criminal of fences under |andlord and tenant.

law,
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- Iﬂa' lﬂW | R P aws In Trn_,lrj; ea Sv<stem
E-::;nal law IS cqn.cerned l " Legal System
sith laws permmmlg f:ca Civil Law
~ e rule o :
iolations of th Matters  of disputes  between

individuals or organisations are degl+

enfor‘ce- the violation of certain rights ..
and obllg_a_ﬂons through the institution’

Common Law:

A judicial precedent or a case law is
common law. A judgment delivered
by the Supreme Court will be binding
Upon the courts within the territory
of India under Article 141 of the
"Indian Constitution. The doctrine of
Stare Decisis is the principle
supporting common law. It is a Latin
phrase that means "to stand by that
which is decided.” The doctrine of
Stare  Decisis reinforces the
obligation of courts to follow the
same  principle or  judgement
established by previous decisions
while ruling a case where the facts

are similar or “on all four legs” with
the earlier decision.

Principles of Natural Justice:
Natural justice, often known as Jus

Natural deals with certain
fundamental principles of justice
going beyond written law.
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Government, these disputes are resolved by the ju

The functions of judiciary system of India are:
Dispute Resolution, Promotion of fairness a

In the hierarchy of courts, the Supreme Cour
1.

- dISPU e beTWEen citizens or DETWEEH LITIZENS and th,
elisa

diciary. ¢ the nterpretation of the Acts and Codes

lation ©
Reg e < of the land.

When ther

mong the citizens 0

| 4by the High Courts and District Coypy
t is at the top, fo::lo:";e j: diciary. It was established on ZﬁtsH

Supreme Court: The Supreme Court is the apex body © _ _ ..
J nEuary, 1950. The Chie? Justice of India is the highesT au'rhqr‘lTlYdQPPO;ELEgh:J:f?;S?;‘::{L? %i: The
principal bench of the Supreme Court consists of seven members INc u mdg S el 32 i, An
individual can seek relief in the Supreme Court by filing awrit P?T'T'O" under’ 7 the Hi -h Court Tn Tnd
High Court: The highest court of appeal in oach state and union territory is The Fi3 ourt. In Indig
territory, and one for each state and

there are twenty-five High Courts, one for each state and union _ - eac
union territory. An individual can seek remedies against violation of fundamental rlgh’rs In ngh Court by

filing a writ under Article 226. | |
District Court:-The Courts of District Judge deal with Civil law matters i.e. contractual disputes and
deals with Criminal matters. Jurisdiction means the

claims for damages , etc. The Courts of Sessions
power to control. Courts get territorial-Jurisdiction based on the areas covered by them. Cases are

decided based on the local limits within which the parties reside or the property under dispufe is

situated.
Metropolitan Courts:-Metropalitan courts are established in metropolitan cities in consultation with the

High Court where the population is ten lakh or more. Chief Metropolitan Magistrate has powers as Chief
Judicial Magistrate and Metropolitan Magistrate has powers as the Court of a Magistrate of the first

class.

@ Scanned with OKEN Scanner



