


1 ity -

lndemn'ltg means Secuﬁtg aganst loss or fo
mc@good the loss 01 to compensate the ponrty
who has suiered some loss. N

Tt is a confract by which one party promises b save
the other foim loss caused to him by the condoet of.
the promisovhimself. o1 by the conduct of any other

pevson. N ¢J

Pavties'- A

) The porty meprom‘nsestéindemn\tg [ save other
party From loss indemnifies. -

b The part who\spmmhmi_tabe@mﬁgmm
w@mmmm%mondo:.

The deHn'\H?ﬂLioF indemmi by restricts the swope of
contracts of mdemn\tg in as much as it covemlg
the lesfcausedyl—

) The conduct of the promisor himself,or
i) The condvct of any other person.

Thos. loss occusioned ident not caused by
any person ot an act of Giod / natoval event, 1s ot
covered



‘Righ’cs of Indemn‘\ty - holder when suved -

When does the liability of an \ndemnikier commen @ ?

Contract of Guyantee -

A contract of gurantee is a contract to perform the
promise made o7 discharge the liability of o thnd
person in case of his defavlt.

Three parties are involved in o contract of guavantee

L
ngztg | Prin clpal Debtor Creditor




Surety - person who gives the guavantee

Principal debtor- pevion in vespecl of whose default the
guayantee s given

Creditor: person to whom the gumrantee is_giver.

A Contyact of Guarantee is o tvipartite agreement

between principal debtov, Creditor and surety
There are in effect thvee contracts.

A Princpal contract between the prindpal debtor and
the creditor

i A seggndgxa contvact between the cereditor and the
U

iii) An_“implied contvact. between. the surely and the principal
debtor.

Essential elements of o 9uamntee.

1. Purpose:- The purpose of a quavantee being I secuve the
pagment of a debt, the existence of Tecoverable

debt i$ ne(essma.
1F there is no prindpal debt, theve canbe no valid

%um(mteg,



2. (onsideration'-

. ithout consi iom_is Voi there
is no oNs Hon bet th
5weha; and the creditor.
. u incipal debtoy is
sufficienct consider s ing.t
3umantee.
* Even If the principal debfdr is incompelent fo contract, -
v S ' \
fo the contvacl the %mmrantee is void

e of a liahility)-

. s isting “1iability ov

f [ teed . Suc b
J_m}w_wimm%
Mjm%ﬂmmw

time boyred

S ion o (o -

ed nd ussen |
ateri arl of a Hon . is invali




5. Wﬂhng not necessary -

6- Jo\mng of the other co-suvebies -

Tgpes of Guarantee:-

Guarantee may be classified under two categories

I

SpediRc Gavantee

Conﬁnuing Guaryantee.




opedific Guaranteel-

Ankita mam  guavantees payment ¢ Fve vice
Bugs to Pogja mam b be delivered by Pooja mam
o Havshad siy and 10 pdid in a month.

Pooja mam delivers Fve bags to Havshad siv.
Hovshad sir pays for them. This is @ contract for
o specific guavantee becavse Ankita mam intended

b guavantee only fov the paument of the price of First

five bags. of Fivst five bags t be delivered one time.



Contin u‘mg Gwarantee -

gquayantee

conibinuimg quarantee

C_spries or tyansaction

Distinction between o contract of \ndemn‘ntg and «

contract of Guwarantee.
Point of Contract of Indemnity Contract of Guarantee
distinction

Number of | There are only two parties namely | There are three parties- |

party/parties to
the contract

the indemnifier [promisor] and the
indemnified [promisee]

creditor, principal debtor and t
surety.

The liability of the surety is

Nature of | The liability of the indemnifier is |
liability primary and unconditional. secondary and conditional as
the primary liability is that |
of the principal debtor. I
Time of liability | The liability of the indemnifier | The liability arises only on |
arises only on the happening of a| the non-performance of an
contingency. existing promise or non- |
payment of anexisting debt.
Time to Act The indemnifier need not act at the | The surety acts at the|
request of indemnity holder. request of principal debtor.
Right to sue | Indemnifier cannot sue a third party | Surety can proceed against |
third party for loss in his own name as there is | principal debtor in his own |
no privity of contract. Such a right | right because he gets all the |
would arise only if there is an|right of a creditor affer
assignment in his favour. discharging the debts. I
Purpose Reimbursement of loss For the security of the|

creditor

Competency to
contract

All parties must be competent to
contract.

In the case of a contract of |
guarantee, where a minor is a
principal debtor, the |
contract is still valid.




Nature and extent of Surely's liability

i] The h“ab\l\tg of the suvely is co-extensive with that

of the principal deptor unless. it is othevwise pyovided
by the contract.

1) Liability of surety is of secondary natuse as he is
liable only on default of principal debtor.

i) Wheve a debtor cannot be held liable on accoumt
of any defect in the document , the liability of the
surefy , also censes.

1) A creditor may choose to- proceed against a surely
Ficst

L‘\ab\l'\tg of two persons, primanily liable , not aMected
by awangement between them that one chall be
sufety on other's default -

Where 1wo peysons contract with a thivd person fo
ondertake o certain liabilily, and also contact with
each other that one of them shall be liable only on
the defavlt of the other, the third pevson not “bein
o purty fo such contvact | the Ifabhity of eachof such
two persons b the third persoms onder the fst
conbvact Vs not aktected by the existence of the second

contract, although such third person may have been
awure of its existence



ischarge of ty:

A Surety is said to be dischmged when his
chb‘\lity as swetg omes o an end.

vocation of G
d) Revocabion of antinving guaranbee by Noticel-

The continumg guatantee may at any time he
vevoked by the suvely as fo hurtner transactions by
notice f0 the creditors.

Once the guarantee is revoked, the surety Is not
IYable For any Futwe kansactions however Ze is
lTable for all’ transactions that happened before the
notice was given.

b) Revocation of conh\numg guavantee by suvely's
death -

The death of surety opevates as a revocation of a
ontinuing guarantee us to the further transactions

fukin Fa(e afbey the death of surety.

However , the surety's esfute vemoains liable for the

past transachims  which have alveady taken place
before the death of the sorety.



Q By Novation -

The sorety oundery oﬂg\v\al contract 75 discharged
it a Fresh ‘contvact s entered into either hetween the
sume paytles ov between the other payhies, the
considevulion heing the mulval dischavge of the old
contyact.

By (onduct of the (veditor:-
d) By variance in terms of conduct-

Where there is any vayiance in the tevms of combract
between the princpal debtor and creditor without
surety's consent it would discharge the surety tn
respect of all transactns taking place subsequent {o
such vaviance

k) By realease or dis charge of prindpal debtor -
(section 134) -

The surety i5 discharged if the creditor.
i} enters into a fresh) new ontvact with pymclpal
debtor. by which the prindpal debtor i veleased , or

W dees any act or omissiom , the Iega\ «nsequence of
which 1s "the dischavge of the pvindpal debtor.



¢ Dischavge of swety when creditor compounds with,
aives time fo, 07 agrees not to sue, principal deblor-

) Composition:-

TF the creditor makes a composition with the principal
debtor, without consulh'ng the surety , the latter Is
d\‘scha”fged.

i) Pomise to give time:

When the tme for the payment of the guaranteed
debt comes, the swrety has the vight to requive the
principal debtoy b pay off the c?ebh

i) Promise not to sve:-

1F the creditor under an ugveement with the principal
deblor promises not fo sue him, tne surety is discharged.

Cases where suvetg not d'|schavged.



forebearadnce
yemedy against
him dbeés nol in the absence
discharge the surety

d) Dischavge of sorely by creditor's act or omission
Impaiving surety's eventval vemedy Csection 139) -

IF the creditor does any act which is inconsistent
with the rights of the sorety or omits o do am(?“

act which his doty fo the surety requives him T do
and the cventval vemedy of the swety himself against
the principal debtor is thereby impaived , the swe?y

s d‘lschmgec\.

‘Bg the invalidation of the contyact of guarantee:
a] Guarantee obtained by misvepyesentation -

Any guarantee which has been obtained by means
of misrepresentubion made by the creditor, ov with

his knowledge and assent , Concerning o material
part of the transaction



B Guorantee oblained by concealment -

ﬂny guavantee which the cveditoy has obtained

by means of keeping silence as tb material civeumstan ces
is invalid.

) Guarantee on contract that cyeditor shall not act on
it onil co—swefy Joins:-

Where @ pevsom gives @ guarantee upon a controct
that the creditor ial\ rot act vpon it unbl another
person has Joined in il as co-surely the guavantee i
not valid it that othey persom does not join.

Rights of Qurety:-

aj Righ’cs of svbwoga’t'\omf-

A gquanreed debt has become duve o1 default of
the principal debtor o perform a guavanteed dut
has taken place, the smety , upon_payment oy
performance of all that he is liable for, is invested
with all the vights which the creditor had agq‘mst the
principal debfor.

The smty sleps into the shoes of ceditor.



B lmplied promise to indemnify sufetyl-

In every cwntvact of guarantee there is an
implied promise by the principal debtor B indemnify the

surely.
The surety is entitled to recover from the principal
debtor whatever sum he has vightfully paid under
the guarantee, but not sums which “he paid wrongfully.

Right against the creditor -
a) suretys vight tv benekt of creditoy's securities:-
enpitied 1o [(ne peneht O} eyeyy secuxity
the creditor the principal debtor
the. contract
Right to set.off:-
1F the creditor sves the surety , For payment of the
principal deblory Kability , the surety may have the

bene Ht of the set ol ,if ang, that the principal
debtor had ugainsi the wreditor



¢J Right to share vedvction:-
The surety has ¥ight to claim propostionate
reduchon in his lfab‘ﬂi? if the principal debtor
bewmes insolvent.

Rights aga\nsr co-secvihlesl- P

0 (o-securlbes Itable  contribule equal\y:— W\

Each Logsureta is_liable to contribgte equﬁl | for
dischcnrge ol _whole debt oy the partof the debt verains
unpaid “by debfor. N

b) liab‘u]ﬂv of co-secudhes hov;rd \7\, difrent sums)-
The principal of equal conitﬂb;)ﬁhhin \s_however, subject

to the maximum limit Bxed by a suely o his I‘iabilih‘j
Co=secuyihes: who are hownd in dittvent sums arve liable

_pay equally-as fay_as the limits of theiy
respective obligation



