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[ Chapter 1 - Preliminary ]

Question 1:
The paid-up share capital of Saras Private Limited is Rs. 1 crore, consisting of 8 lacs Equity Shares of Rs. 10
each, fully paid-up and 2 lacs Cumulative Preference Shares of Rs.10 each, fully paid-up. Jeevan (JVN) Private
Limited and Sudhir Private Limited are holding 3 lacs Equity Shares and 50,000 Equity Shares respectively in
Saras Private Limited. Jeevan Private Limited and Sudhir Private Limited are the subsidiaries of Piyush
Private Limited. With reference Yo the provisions of the Companies Act, 2013 examine whether Saras Private
Limited is a subsidiary of Piyush Private Limited? Would your answer be different if Piyush Private Limited
has 8 out of 9 Directors on the Board of Saras Private Limited?

[RTP - May 18, May 19]
Answer
Relevant Provisions
In terms of section 2 (87) of the Companies Act 2013 "subsidiary company" or "subsidiary", in relation to
any other company (that is o say the holding company), means a company in which the holding company:
(i) controls the composition of the Board of Directors; or
(ii) exercises or controls more than one-half of the total voting power either at its own or together with one

or more of its subsidiary companies:

Provided that such class or classes of holding companies as may be prescribed shall not have layers of
subsidiaries beyond such numbers as may be prescribed.

Explanation.—For the purposes of this clause ,~—
a) a company shall be deemed to be a subsidiary company of the holding company even if the control
referred Yo in sub-clause (i) or sub-clause (ii) is of another subsidiary company of the holding company:
b) the composition of a company’'s Board of Directors shall be deemed to be controlled by another
company if that other company by exercise of some power exercisable by it at its discretion can
appoint or remove all or a majority of the directors.

Conclusion

In the present case, Jeevan Pvt. Ltd. and Sudhir Pvt. Ltd. together hold less than one half of the total
share capital. Hence, Piyush Private Ltd. (holding of Jeevan Pvt. Ltd. and Sudhir Pvt) will not be a holding
company of Saras Pvt. Lid.

However, if Piyush Pvt. L1d. has 8 out of 9 Directors on the Board of Saras Pvt. Ltd. i.e. controls the
composition of the Board of Directors; it (Piyush Pvt. Ltd.) will be treated as the holding company of Saras
Pvi. Ltd

Question 2:

Hastprat Ltd. is an unlisted public company, having five directors in its board which includes two independent
directors. .

Sankul (P) Ltd., is subsidiary company of Hastprat Ltd., actively carrying on its business, having paid up capital
of X 1.5 crore with 40 members and turnover of X 18 crore, respectively and the said company is not a start-
up company.

In the context of aforesaid case-scenario, please answer to the following question(s):

Whether Sankul (P) LTd. is mandatorily required to prepare cash flow statement for the financial year as a
part of its financial statements?

Provide your answer by analyzing Sankul (P) Ltd. into following category of companies:-
(i) One person company, (ii) Smail company, (iii) Dorman‘r company and (iv) Private company, respectively.
[RTP May 23]

Chapter 1 Preliminary S Page 1
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OR
What does the term Financial Statements include in relation to a company under the Companies Act, 2013?
Which companies need not prepare a cash flow statement?
[May 2018, Nov'22]
Answer .
According to section 2(40) of the Companies Act, 2013, Financial statement in relation to a company,
includes: )
(i)  abalance sheet as at the end of the financial year:
(i)  aprofit and loss account, or in the case of a company carrying on any activity not for profit, an income
and expenditure account for the financial year;
(i)  cash flow statement for the financial year:
(iv)  a<ratement of changes in equity, if applicable; and
(v)  any explanatory note annexed fo, or forming part of, any document referred to in sub-clause (i) to
sub-clause (iv):

Provided that the financial statement, with respect to one person company, small company, dormant company
and private company (if such private company is a start-up company) may not include the cash flow statement

For considering the applicability of preparation cash flow statement in case of Sankul (P) Ltd., it is required
first to be analyzed that Sankul (P) Ltd. does not fall in any of the categories of companies mentioned under
proviso to section 2(10) of the Companies Act, 2013:

(i) One person company - It is given that the company is having 40 members and also its name does not
contain the words 'OPC’, so it is not a one person company.

(i) Small company - A company which is a subsidiary company cannot be categorized as a small company as
per proviso fo section 2(85) even though its paid up capital and turnover are within the prescribed limits
and accordingly, as Sankul (P) L1d. is a subsidiary company of Hastprat Ltd., it cannot be considered as
small company also.

(iii) Dormant company - It is given that the company is actively carrying on its business, so it cannot be also
categorized as a dormant company based upon the facts given.

(iv) Private company (which is a start-up) - It is given that Sankul (P) Ltd. is not a start- up company and
also, as per proviso to section 2(71) of the Act, a company which is a subsidiary of a company, not being a
private company, shall be deemed to be public company for the purposes of this Act even where such
subsidiary company continues to be a private company in its articles.

So, Sankul (P) Ltd. shall be deemed to be a public company as it is subsidiary of Hastprat Ltd., an unlisted
public company and so it will not fall into this category of exemption as well.

_ | Thus, it can be concluded that Sankul (P) Ltd. is mandatorily required to prepare cash flow statement for the
| financial year as a part of its financial statements as it does not fall in any of the categories of companies
mentioned under proviso to section 2(10) of the Companies Act, 2013.

Question 3:

The statutory auditors of a company were required to issue a certificate on the net worth of the company as

per the requirement of the management as on 30th September 2020 computed as per the provision of

section 2(57) of the Companies Act, 2013.

The company had fair valued its property, plant and equipment in the current year which was mistakenly

taken into retained earnings of the company in its books of accounts. Please advise whether this fair

valuation would be covered in the net worth of the company as per the legal requirements.
' [RTP Nov 21]

Answer

As per sec 2(57) of the Companies Act 2013, any reserves created out of revaluation of assets doesn't form

part of net worth. The company fair valued its property, plant and equipment and took that to retained

earnings.

Chapter 1 Preliminary . e - Page 2
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Even if the company has taken the fair valuation to the retained earnings in its books of accounts, the
resultant credit in reserves (by whatever name called) would be in the category of 'reserves created out of
revaluation of assets’ which is specifically excluded in the definition of 'net worth' in section 2 (57) and hence
should be excluded by the company.

Further the auditors should also consider the matter related to accounting of this reserve separately at the
time of audit of books of accounts of the company.

Question 4:
SKP Limited (Registered in India), a wholly owned subsidiary company of Herry Limited decided to follow
different financial year for consolidation of its accounts outside India. State the procedure fo be followed in
this regard.

‘[Nov 2019]
Answer
Where a company or body corporate, which is a holding company or a subsidiary or associate company of a
company incorporated outside India and is required to follow a different financial year for consolidation of
its accounts outside India, the Central Government may, on an application made by that company or body
corporate in such form and manner as may be prescribed, allow any period as its financial year, whether or
not that period is a year.

Any application pending before the Tribunal as on the date of commencement of the Companies
(Amendment) Act, 2019, shall be disposed of by the Tribunal in accordance with the provisions applicable to
it before such commencement.

Also, a company or body corporate, existing on the commencement of this Act, shall, within a period of two
years from such commencement, align its financial year as per the provisions of this clause.

SKP Limited is advised to follow the above procedure accordingly.

[Note: This answer is based on the assumption that Herry limited is a foreign Company registered outside
India as inferred from part (i) of the question]

Question 5:

The information extracted from the audited Financial Statement of Smart Solutions Private Limited as at

31st March, 2020 is as below:

(i) Paid-up equity share capital Rs. 50,00,000 divided into 5,00,000 equity shares (carrying voting rights)
of Rs. 10 each. There is no change in the paid-up share capital thereafter.

(i) The turnover is Rs. 2,00,00,000.

It is further understood that Nice Software Limited, which is a public limited company, is holding 2,00,000
equity shares, fully paid-up, of Smart Solutions Private Limited. Smart Solutions Private Limited has filed
its Financial Statement for the said year with the Registrar of Companies (ROC) excluding the Cash Flow
Statement within the prescribed timeline during the financial year 2020-21. The ROC has issued a notice to
Smart Solutions Private Limited as it has failed to file the cash flow statement along with the Balance
Sheet and Profit and Loss Account.

You are to advise on the following points explaining the provisions of the Companies Act, 2013:
(i) Whether Smart Solutions Private Limited shall be deemed to be a small company whose significant
equity shares are held by a public company?
(i) Whether Smart Solutions Private Limited has defaulted in filing its financial statement?
[July 2021]
Answer
According to section 2(85) of the Companies Act, 2013, smail company means a company, other than a

Chapter 1 Preliminary Page 3
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public company, having- : .

a) paid-up share capital not exceeding fifty lakh rupees or such higher amount as may be prescribed
which shall not be more than ten crore rupees; and

b) turnover as per profit and loss account for the immediately preceding financial year not exceeding

two crore rupees or such higher amount as may be prescribed which shall not be more than one

hundred crore rupees:
Provided that nothing in this clause shall apply to a holding company or a subsidiary company.

Also, according to section 2(87), subsidiary company, in relation to any other company (that is to say the
holding company), means a company in which the holding company exercises or controls more than one-half
of the total voting power either at its own or together with one or more of its subsidiary companies.

In the given question, Nice Software Limited (a public company) holds 2,00,000 equity shares of Smart
Solutions Private Limited (having paid up share capital of 5,00,000 equity shares @ Rs. 10 totalling Rs. 50
lakhs). Hence, Smart Solutions Private Limited is not a subsidiary of Nice Software Limited and hence it is
a private company and not a deemed public company Further, the paid up share capital (Rs. 50 lakhs) and
turnover (Rs. 2 crores) is within the limit as prescribed under section 2(85), hence, Smart Solutions
Private Limited can be categorised as a small company.

Question 6: (partially related to chapter 3)
Johnson Limited goes for public issue of its shares. The issue was oversubscribed. A default was committed
with respect to allotment of shares by the officers of the company. There were no Managing Director, Whole
time Director or any other officer/person designated by the Board with the responsibility of Complying with
the provisions of the Act. ‘
State, who are the persons considered as officers in default under the Companies Act, 2013. Examine who
will be considered in default in the instant case?

[July 2021]
Answer
Relevant Provisions
As per section 39 of the Companies Act, 2013, which deals with the allotment of securities, states that in
case of any default related fo minimum subscription and of return of allotment money under sub-section
(3) and (4), the company and its officer who is in default shall be liable to a penalty, for each default, of
one thousand rupees for each day during which such default continues or one lakh rupees, whichever is
less.

As per section 2(60) of the Act, Officer who is in default, has been described as:

For the purpose of any provision in this Act which enacts that an officer of the company who is in default

shall be liable o any penalty or punishment by way of imprisonment, fine or otherwise, means any of the

following officers of a company, namely:—

()  whole-time director (WTD);

(i) key managerial personnel (KMP);

(i) where there is no key managerial personnel, such director or directors as specified by the Board, or
all the directors, if no director is so specified;

(iv) any person who, under the immediate authority of the Board or any key managerial personnel, is
charged with any responsibility.

(v) any person in accordance with whose advice, directions or instructions the Board of Directors of the
company is accustomed to act,

(vi) every director, in respect of a contravention of any of the provisions of this Act,

(vii) in respect of the issue or transfer of any shares of a company, the share fransfer agents, registrars
and merchant bankers to the issue or transfer:

Conclusion
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In the given case, as stated Johnson Limited, committed a defaulty with respect to the allotment of shares
by the officers. As in company there were no managing director, whole time director, or any other
officer/person designated by the Board with the responsibility of complying with the provisions of the Act.
Therefore, in such situation, all the directors of the company may be treated as officers in default.

Question 7:
New Private Ltd. is a company registered under the Companies Act, 2013 with a paid -up share capital of Rs.
70 lakh and furnover of Rs. 60 crores. Explain the meaning of the "Small Company” and examine the following
in accordance with the provisions of the Companies Act, 2013:
(i) Whether the New Private Ltd. can avail the status of small company?
(ii) What will be your answer if the turnover of the company is Rs. 35 crore and the capital is same as Rs. 70
lakh?
[MTP Oct 2021]
OR
MNP Private Ltd. is a company registered under the Companies Act, 2013 with q, paid up share capital of Rs.
45 lakh and turnover of Rs. 3 crores. Explain the meaning of the "Small Company" and examine the following
in accordance with The provisions of the Companies Act, 2013: '
(i)  Whether the MNP Private Ltd. can avail the status of small company?

(i)  What will be your answer if the furnover of the company is Rs. 1.50 crore?

‘ [May 18, MTP Oct, 2020, ICAT Module]
Answer
Relevant Provisions
Small Company: According To Section 2(85) of The Companies Act, 2013, Small Company means a company,
other than a public company:
(i) paid-up share capital of which does not exceed Rs. 50 lakhs or such higher amount as may be prescribed

which shall not be more than ten crore rupees; and
(ii) furnover of which as per its last profit and loss account does not exceed Rs. 2 crores or such higher
amount as may be prescribed which shall not be more than one hundred crore rupees.

Nothing in this clause shall apply to:

(A) a holding company or a subsidiary company;

(B) a company registered under section 8; or

(€) a company or body corporate governed by any special Act.

As per The Companies (Specifiéa’rion of Definitions Details) Rules, 2014, for The purposes of sub clause (i) and
sub-clause (ii) of clause (85) of section 2 of the Act, paid up capital and turnover of the small company shall
not exceed Rs. 4 crores and Rs. 40 crores respectively.

Conclusions

(i) TIn the present case, New Private Ltd., a company registered under the Companies Act, 2013 with a paid
up share capital of Rs. 70 lakh and having turnover of Rs. 60 crore. Since, only one criteria of share
capital not exceeding Rs. 4 crores is met, but the second criteria of turnover not exceeding Rs. 40
crores is not met, and the provisions-require both the criteria to be met in order to avail the status of a
small company, New Private Ltd. cannot avail the status of small company.

(ii) If the turnover of the company is Rs. 35 crore, then both the criteria will be fulfilled, and New Private
Ltd. can avail the status of small company. ‘

Question 8:
MNP Limited is a registered public company having the following:
(a) | Directors and their Relatives 18
(b) | Employees ‘ 26
(¢) | Ex-Employees (Shares were allotted during employment) 15
Chapter 1 Preliminary " Page 5
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(d) | Members holding shares jointly (7 x 2) 14
_(e) | Other Members 137
The Bodrd of Directors of MNP Limited proposes to convert the company into a private limited company.
Referring the provisions of the Companies Act, 2013, Advise:

i. Whether the company can be converted into a private company?
ii. Whefher‘ ex:shng number of members need to be reduced for the proposed private company?
[ICAT Module, May 2022]

Answer
According to Section 2(68) of the Companies Act, 2013, "Private company" means a company having
prescribed minimum paid-up share capital, and which by its articles, limits humber of its members to 200

However, where two or more persons hold one or more shares in a company jointly, they shall, for the
purposes of this clause, be treated as a single member.

It is further pr-ovided that following shall not be included in the number of members -

a) persons who are in the employment of the company; and

b) persons who, having been formerly in the employment of the company, were members of the company while
in that employment and have continued to be members after the employment ceased.

Accordingly, total number of members in. MNP Limited are:

(i) Directors and their relatives 18

(ii) | Joint shareholders (7x2) 7

(iii) | Other Members ' 137
Total : 162

(i) MNP Limited may be converted into a private company only if the total members of the company are
limited to 200. In the instant case, since existing number of members are 162 which is within the
prescribed maximum limit of 200, so MNP Limited can be converted into a private company.

(i) There is no need for reduction in the number of members for the proposed private company as
existing number of members are 162 which does not exceed maximum limit of 200.

Question 9:
ABC Private Ltd. has two wholly owned subsidiary companies, D Private Limited and E Private Limited.
Examine, whether, D Private Limited and E Private Limited will be treated as related party as per the
provisions of the Companies Act, 2013?

[May 2022]
Answer _
According to section 2(76)(viii) of the Companies Act, 2013, Related party, with reference to a company,
means any body corporate which is -
a) a holding, subsidiary or an associate company of such company;
b) asubsidiary of a holding company to which it is also a subsidiary; or
¢) aninvesting company or the venturer of the company:;
In the given question, D Private Limited and E Private Limited are wholly owned subsidiary companies of ABC\
Private Ltd. According o stated clause (B), above, D Private Limited and E Private Limited are related
parties.

However, as per the Notification No. 6.5.R. 464(E) dated 5th June, 2015, clause(viii) shall not apply with
respect fo section 188 toa pmva’re company, though bemg a related parties.

Alternate Answer:
.| According to section 2(76)(viii)(B) of the Companies Act, 2013 Related party, with reference to a company,

“Chapter 1 Preliminary ‘ Page 6
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means any body corporate which is a subsidiary of a holding comparyy to which it is also a subsidiary.
However, Clause (viii) shall not apply with respect to section 188 (Related Party transactions) to a private
company vide Notification No. 6.S.R. 464(E) dated 5th June, 2015.

In the given question, D Private Limited and E Private Limited are wholly owned subsidiary companies of ABC
Private Ltd. According to stated clause (B), above, D Private Lirnited and E Private Limited are related
parties.

However, as per the mentioned Notification, clause (viii) shall not apply with respect to section 188 to a
private company. Therefore, D Private Limited and E Private Limiteed are not related parties for the purpose
of section 188.

Question 10:

Referring the relevant provisions of the Companies Act, 2013, examine, whether following companies will be

considered as listed company or uniisted company:

(i) ABC Limited, a public company, has listed its non-convertible Debt securities issued on private placement
basis in terms of SEBT (Issue and Listing of Debt Securities) Regulations, 2008. .

(i) CHG Limited, a public company, has listed its non-convertibl redeemable preference shares issued on
private placement basis in terms of SEBI (Issue and Listing of Non-Convertible Redeemable Preference
Shares) Regulations, 2013 »

(iii) PRS Limited, a public company, which has not listed its equity shares ona recoghized stock exchange but
whose equity shares are listed on a stock exchange in a jurisdiction as specified in sub-section (3) of
section 23 of the Companies Act, 2013.

[Nov 22]

Answer:

According to Section 2(52) of the Companies Act, 2013, listed cornpany means a company which has any of its

securities listed on any recoghised stock exchange.

Rule 2A: According to Rule 2A of the Companies (Specification of definitions details) Rules, 2014, the
following classes of companies shall not be considered as listed cognpanies, namely:
(@) Public cos. which have not listed their equity shares on a recognized stock exchange but have listed
their:
(i) non-convertible debt securities issued on private placement basis in terms of SEBI (Issue and
Listing of Debt Securities) Regulations, 2008; or
(i) non-convertible r‘edgemable preference shares issued on private placement basis in ferms of SEBI
(Issue and Listing of Non-Convertible Redeemable Pref erence Shares) Regulations, 2013; or
(i) both categories of (i) and (ii) above.
(b) Public cos. which have not listed their equity shares ana recognized stock exchange but whose equity
shares are listed on a stock exchange in a jurisdiction as specified in section 23(3) of the Act.’

In view of the above provisions of the Act:
(iy ABC Limited is an unlisted company.
(i) CHG Limited is an unlisted company.
(i) PRS Limited is an unlisted company.

Question 11:
H Ltd. is the holding company of S Pvt. LTd. As per the last profiit and loss account for the year ending 31
March, 2022 of S Pvt. Lid., its furnover was Rs. 1.80 crores; and paid up share capital was 80 lakhs. The
Board of Directors wants- to avail the status of a-small company. The company secretary of the company
advised the directors that the company cannot be categorized as a small company. In the light of the above
facts and in accordance with the provisions of the Companies Act, 2013, you are required to examine
whether the contention of practicing company secretary is correct, explaining the relevant provisions of the
Act. o
, [May 2023]

Answer: (For Practice in class. Student may refer ICAT Suggested Answer)
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| MCQs
Question 1: [Section 2(85)]

Roma along with her six friends has incorporated Roma Trading Ltd. in May 2019. The PUSC of the company
is Rs 30 lakhs. Further, in April 2020, she noticed that in the last F/Y, the T/O of the company was well
below Rs 20 crores. Advise whether the company can be freated as a 'small company’.

(a) Roma Trading L1d. is definitely a 'small company' since its paid-up capital is much below Rs 4 crores
and-also its T/O has not exceeded the threshald limit of Rs 40 crores.

(b) The concept of ‘small company’ is applicable only in the case of a private limited company/OPC and
therefore, despite meeting the criteria of 'small company" it being a public limited company it
cannot enjoy the benefits of 'small company’.

(¢) Unlike a private limited co./OPC which automatically becomes a 'small company’ as soon as it meets
the criteria of 'small co.’, Roma Trading Ltd. being a public limited co. has to maintain the norms
applicable to a 'small co.’ continuously for 2 years so that, thereafter, it will be treated as a 'small
co..

(d) If all the shareholders of Roma Trading Ltd. give an undertaking to the ROC stating that they will
not let the paid-up share capital and also /0 exceed the limits applicable to a ‘'small company’ in
the next two years, then it can be treated as a ‘small company’.

(RTP Nov 2022/ ICAT Module)

Answer - (b) .
Summary:. As per Sec 2(85), a small co. is a co., other than a public co, having PUSC and T/0 which
shall not exceed Rs 4 crores and Rs 40 crores respectively.

Quuestion 2: [Section 2(62)]

Anupam incorporated a OPC with his sister Alpana as the nominee and about three years have passed
satisfactorily. Anupam does a number of charitable works and is associated with three NGOs. His business
under hisOPC has also flourished. Now he is planning to convert the OPC into a Section 8 company (i.e., a
company formed with charitable objects). Choose the correct option.
(a) Since the company belongs to Anupam, he has full discretion to convert the OPC either as a
Section 8 company or as a private or public company
(b) Since the company was formed as a private company, the only option available with Anupam is to
convert it into a public limited company.
(c). There is a specific prohibition on converting OPC into a Section 8 company; otherwise, it can be
converted into a private or public company without any hindrance.
(d) Since Anupam does a lot of charitable work there is no prohibition on converting OPC into Sec 8 co.
(MTP May 2021)

Answer - (c)
Summary: OPC cannot be incorporated or converted into a section 8 company under the Act.

Question 3: [Section 2(41)]

‘Kamya Ltd. is incorporated on 3rd January 2021; As per the Companies Act, 2013, what will be the financial
year for the company:
(a) 31st March, 2021
(b) 31st December, 2021
(c) 31st March, 2022
(d) 30th September, 2022
' (MTP May 2022/ICATI Module)

AnsWer - (c) ' :
Summary: For a co. incorporated on/after 1st Jan of year, FY will end on 31 March of following year.

Chapter 1 Preliminary - - » - Page 8
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Question 4: [Section 2(68)] :
In Roopali Marketing Company Private Limited (Authorized capital 50,000 shares of Rs.10 each and paid-up
share capital of Rs. 4,50,000), 1000 shares are Jointly held by Abeer and Abheek; another 800 shares are
jointly held by Seema and Srividya; and arother 1200 are Jointly held by Ramesh, Raksha and Rajneesh.
Further, 42,000 shares are held by 193 individual persons in their individual capacity. Is it possible for the
company to induct more persons?
(a) The company is unable to induct more persons since it has already had 200 individual members.
(b) The company can induct 4 more persons as members.
(¢) The company can induct another 20 persons (i.e., 10% of two hundred individual members) after
seeking permission from the concerned ROC.
(d) If the company does not want to seek the permission of the concerned ROC, it can induct only 10
more persons (i.e., 5% of two hundred individual members).

(MTP May 2020)

Answer - (b)

Summary: A private company has a maximum of 200 members, where, jointly held shares of all joint-
holders have fo be treated as a single shareholder. ‘

Question B: [Section 2(52)]
Kaveri Goods Carriers Private Limited (K6CPL ) issued 9% Non-convertible Debentures worth Rs. 10 lakhs and
thereafter, the directors contemplated to get them listed. After due formalities, these privately placed
non-convertible debentures of Rs. 10 lakhs were listed. Which of the following options is applicable in the
given situation:
(@) KGCPL shall be considered as q listed company.
(b) KGCPL shall not be considered as a listed company.
(c) KGCPL shall be considered as alisted company only when minimum amount of listed privately placed
non-convertible debentures is Rs. 15 la khs.
(d) KGCPL shall be considered as alisted company only when minimum amount of listed privately placed
non-convertible debentures is minimum Rs. 20 lakhs.

(ICATI Module)

Answer - (b) ,
Summary: Listing 'of non—convgrﬁble privately -placed debentures will not make KGCPL a listed
company.

Question 6: [Section 2(6)]
| "Associate company”, in relation to another company, means a company in which that other company has a
significant influence, but which is not a subsidiary company of the company having such influence and
includes
a joint venture company. Here, the words 'significant influence’ means:

(a) Control of at least 10% of totadl voting power

(b) Control of af least 15% of total voting power

(¢) Control of at least 20% of total voting power

(d) Control of at least 25% of total voting power

(ICAI Module/ MTP1 May 2023)

Answer - (c)
Summary: Significant Influence, in case of associate company means 20% of voting power.

Question 7: -

Which of the following is not mandatorily required to include cash flow as part of its financial statement.

(a) Shiv Limited
. (b) Shiv Private Limited (not a start- up co mpany)
Chapter 1 Preliminary
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(c) Shiv (OPC) Private Limited

(d) Shiv Limited, having paid up share capital of 3 crore and furnover of 30 crore
(MTP2 May 2023)

Answer - (c)
Summary: In case of the following companies CFS is optional:- OPC, Small Company, dormant company,

private company which is a startup company.
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Chapter 2 - Incorporation of company
and matters incidental thereto

Question 1:
The Articles of Association of XYZ Ltd. provides the Board of Directors authority ¥¢ issue bonds provided
such issue is authorized by the shareholders by a necessary resolution in the general meeting of the
company. The company was in dire need of funds and therefore, it issued the bonds to Mr. X without
passing any such resolution in general meeting. Can Mr. X recover the money from the company? Decide
referring the relevant provisions of the Companies Act, 2013.

' [Nov 2016]
Answer
Relevant Provisions
Docirine of Indoor Management:
According to this doctrine, persons dealing with the company need not inquire whether internal
proceedings relating to the contract are followed correctly, once they are satisfied that the transaction
is in accordance with the memorandum and articles of association.

Stakeholders need not enquire whether the necessary meeting was convened and held properly or
whether necessary resolution was passed properly. They are entitled to take it For granted that the
company had gone through all these proceedings in a regular manner.

The doctrine helps fo profect external members from the company and states that the people are
entitled to presume that internal proceedings are as per documents submitted with the Registrar of
Companies.

The company is bound to Mr. X:

(i) since the lender, Mr. X, had lent the money to the company assuming that the company was
authorized to borrow money after obtaining authorization from the members in 6M;

(ii) - since, on the same facts, the Court held in "Royal British Bank v Turquand” that the outsiders
dealing with the company Were not required fo inquire into the internal managesment of the company,
and the outsiders were entitled to assume that as far as internal proceedings of the company were
concerned, everything had been done regularly (termed as doctrine of indoor management).

Conclusion
In the present case, XYZ Lid. will be bound to return the money to Mr. X

Question 2

The directors of Smart Computers limited borrowed a sum of money from Mr. Tridev. The company's
articles provided that the directors may borrow on bonds such sums as may, from time to time, be
authorized by resolution passed at a general meeting of the company. The shareholders claimed that there
had been no such resolution authorizing the loan, and therefore, it was taken without their authority and
the company is not bound to repay the loan to Tridev. In the light of the confention of shareholders,
decide whether the company is bound fo pay the loan.

[MTP May 2020]
Answer
Relevant provision
Doctrine of Indoor Management: . (
According to this doctrine, persons dealing with the company need not enquire whether internal
proceedings relating Yo the contract are followed correctly, once they are satisfied that the transaction
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is in accordance with the memorandum and articles of association.

Stakeholders need not enquire whether the necessary meeting was convened and held properly or whether
necessary resolution was passed properly. They are entitled to take it for granted that the company had
gone through all these proceedings in a regular manner.

The doctrine helps to protect external members from the company and states that the people are entitled

to presume that internal proceedings are as per documents submitted with the Registrar of Companies.

Thus,

()  What happens infernal to a company is not a matter of public knowledge. An outsider can only
presume the intentions of a comparly, but not know the information he/she is not privy to.

(i) If not for the doctrine, the company could escape creditors by denying the authority of officials
to act on its behalf.

Conclusion

In the given question, Mr.Tridev being a person external to the company, need not enquire whether the
necessary meeting was convened and held properly or whether necessary resolution was passed properly.
Even if the shareholders claim that no resolution authorizing the loan was passed, the company is bound to
pay the loan to Mr.Tridev.

Question 3 v
The role of doctrine of 'Indoor management' is opposed to that of the role of 'Constructive notice'.
Comment on this statement with reference to the Companies Act, 2013,
[January 2021]

The persons (not being members) dealing with the company are always protected by the doctrine of
Indoor management. Explain. Also, explain when doctrine of Constructive Notice will apply.

[Nov 2018, ICAT Module, MTP Nov'22]
Answer
According to this doctrine, persons dealing with the company cannot be assumed to have knowledge of
internal problems of the company. They can simply assume that all the required things were done properly
in the company.

S‘rakeholders need not enquire whether the neceséary meeting was convened and held properly or whether
necessary resolution was passed properly. They are entitled to take it for granted that the company had
gone through all these proceedings in a regular manner.

The doctrine helps protect external members from the company and states that the people are entitled to
presume that internal proceedings are as per documents submitted with the Registrar of Companies.

The doctrine of indoor management was evolved around 150 years ago in the context of the doctrine of
constructive notice. The role of doctrine of indoor management is opposed to of the role of doctrine of
| constructive notice. Whereas the doctrine-of constructive notice protects a company against outsiders,
‘the doctrine of indoor management protects outsiders against the actions of a company. This doctrine also
is a possible safeguard against the possibility of abusing the doctrine of constructive notice.

Basis for Doctrine of Indoor Management
(i) What happens internal to a company is not a matter of public knowledge. An outsider can only
presume the intentions of a company, but not know the information he/she is not privy to.
(i} If not for the doctrine, the company could escape creditors by denying the authority of officials
to act on its behalf. ‘

Exceptions to Doctrine of Indoor Management (Applicability of doctrine of constructive notice)

Knowledge of irregularity: In case this ‘outsider’ has actual knowledge of irregularity within the company,

Chapter 2 Incorporation of Companies
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the benefit under the rule of indoor management would no longer be available. In fact, he/she may well be |
considered part of the irregularity.

Negligence: If, with a minimum of effort, the irregularities within a company could be discovered, the
benefit of the rule of indoor management would not apply. The protection of the rule is also not available
in The circumstances where company does not make proper inquiry.

Forgery: The rule does not apply where a person relies upon a document +hat turns out to be forged since
nothing can validate forgery. A company can never be held bound for forgeries committed by its officers.

The above doctrines have been well considered while framing the provisions of various Acts pertaining to
the companies worldwide. The Companies Act, 2013 and the earlier Acts relevant for the Companies in
India are no exception fo the same. , |

Question 4

Mr. Raja along with his family members is running successfully a tracling business. He is capable of
developing his ideas and participating in the market place. To achieve this, Mr. Raja formed a single person
economic entity in the form of One Person Company with his brother Mr. King as its nominee. On 4th May
2020, Mr. King withdrew his consent as Nominee of the One Person Company. Can he do so under the
provisions of the Companies Act, 2013?

-Examine whether the following individuals are eligible for being nominated as Nominee of the One Person
Company as on 5th May 2020 under the above said Act.

(i)  Mr. Shyam, son of Mr. Raja who is 15 years old as on 5th May 2020.

(i)  Ms. Devaki an Indian Citizen, sister of Mr. Raja stays in Dubai and India. She stayed in India
during the period from 2nd January 2019 to 16th August 2019. Thereafter she left for Dubai
and stayed there.

(iii) -~ Mr. Ashok, an Indian Citizen residing in India who is presently a member of a 'One Person
Company'.

[November 2020]
Answer
Relevant provisions
As per section 3 of the Companies Act, 2013, the memorandum of One Person Company (OPC) shall indicate
the name of the other person (hominee), who shall, in the event of the subscriber’s death or his incapacity
to contract, become the member of The company.

The other person (nommee) whose name is given in-the memorandum shall give his prior written consent in
prescribed form and the same shall be filed with Registrar of companies at the time of incorporation along
with its Memorandum of Association and Articles of Association.

Such other person (nominee) may withdraw his consent in such manner as may be prescribed.

Analysis:
Therefore, in terms of the above law, Mr. King, the nominee, whose name was given in the memorandum,

can withdraw his consent as a nominee of the OPC by giving a notice in writing to the sole member and to
the One Person Company.

Conclusion: )

Following are the answers to the second part of the question as regards the eligibility for being nominated

as nominee:

(i) No minor shall become member or nominee of the OPC. Therefore, Mr. Shyam, being a minor is not
eligible for being nominated as Nominee of the OPC.

(if) Only a natural person who is an Indian citizen whether resident in India or otherwise, shall be a
nominee or the sole member of a One Person Company. The ferm "Resident in India" means a person
who has stayed in India for a period of not less than 120 days during the immediately preceding
financial year. ‘

Page 13
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is in accordance with the memorandum and articles of association.

Stakeholders need not enquire whether the necessary meeting was convened and held properly or whether
necessary resolution was passed properly. They are entitled to take it for granted that the company had
gone through all these proceedings in a regular manner-.

The doctrine helps to protect external members from the company and states that the people are entitled

To presume that internal proceedings are as per documents submitted with the Registrar of Companies.

Thus, , : .

()  What happens internal To a company is not a matter of public knowledge. An outsider can only
presume the intentions of a company, but not know the information he/she is not privy to.

(i)  If not for the doctrine, the company could escape creditors by denying the authority of officials
to act on its behalf. ‘

Conclusion

In the given question, Mr.Tridev being a person external to the company, heed not enquire whether the
necessary meeting was convened and held properly or whether necessary resolution was passed properly.
Even if the shareholders claim that no resolution authorizing the loan was passed, the company is bound to
- pay the loan to Mr.Tridev.

Question 3 .
The role of doctrine of 'Indoor management' is opposed to that of the role of 'Constructive notice'.
Comment on this statement with reference to the Companies Act, 2013.
[January 2021]

The persons (not being members) dealing with the company are always protected by the doctrine of
Indoor management. Explain. Also, explain when doctrine of Constructive Notice will apply.

[Nov 2018, ICAT Module, MTP Nov'22]
Answer
According to this doctrine, persons dealing with the company cannot be assumed fo have knowledge of
internal problems of the company. They can simply assume that all the required things were done properly
in the company. :

Stakeholders need not enquire whether the neceséary meeting was convened and held properly or whether
necessary resolution was passed properly. They are entitled to take it for granted That the company had
gone through all these proceedings in a regular manner.

The doctrine helps protect external members from the company and states that the people are entitled to
| presume that infernal proceedings are as per documents submitted with the Registrar of Companies.

The docirine of indoor management was evoived around 150 years .ago in the context of the doctrine of
consfructive notice. The role of doctrine of indoor management is opposed to of the role of doctrine of
constructive notice. Whereas the doctrine of constructive notice protects a company against outsiders,
“the doctrine of indoor management protects outsiders against the actions of a company. This doctrine also
is a possible safeguard against the possibility of abusing the doctrine of constructive notice.

Basis for Doctrine of Indoor Management
(i) = What happens internal to a company is not a matter of public knowledge. An outsider can only
‘ presume the infentions of a company, but not know the information he/she is not privy to.
(i) If not for the doctrine, the company could escape creditors by denying the authority of officials
to act on its behalf.

Exceptions to Doctrine of Indoor Management (Applicability of doctrine of constructive notice)

| Knowledge of irregularity: In case this ‘outsider’ has actual knowledge of irregularity within the company,
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the benefit under the rule of indoor management would no longer be available. In fact, he/she may well be
considered part of the irregularity.

Negligence: If, with a minimum of effort, the irregularities within a company could be discovered, the
benefit of the rule of indoor management would not apply. The protection of the rule is also not available
in the circumstances where company does not make proper inquiry.

Forgery: The rule does not apply where a person relies upon a document that turns out o be forged since
nothing can validate forgery. A company can never be held bound for forgeries committed by its officers.
The above docirines have been well considered while framing the provisions of various Acts pertaining to
the companies worldwide. The Companies Act, 2013 and the earlier Acts relevant for the Companies in
India are no exception to the same.

Question 4
Mr. Raja along with his family members is running successfully a trading business. He is capable of
developing his ideas and participating in the market place. To achieve this, Mr. Raja formed a single person
economic entity in the form of One Person Company with his brother Mr. King as its nominee. On 4th May
2020, Mr. King withdrew his consent as Nominee of the One Person Company. Can he do so under the
provisions of the Companies Act, 2013? :
-Examine whether the following individuals are eligible for being nominated as Nominee of the One Person
Company as on 5th May 2020 under the above said Act.
(i)  Mr. Shyam, son of Mr. Raja who is 15 years old as on 5th May 2020.
(i)  Ms. Devaki an Indian Citizen, sister of Mr. Raja stays in Dubai and India. She stayed in India
' during the period from 2nd January 2019 to 16th August 2019. Thereafter she left for Dubai
and stayed there. '
(iii) - Mr. Ashok, an Indian Citizen residing in India who is presently a member of a 'One Person
Company'.
[November 2020]
Answer
Relevant provisions
As per section 3 of the Companies Act, 2013, the memorandum of One Person Company (OPC) shall indicate
the name of the other person (nominee), who shall, in the event of the subscriber’s death or his incapacity
to contract, become, the member of the company.

The other person (nominee) whose name is given in the memorandum shall give his prior written consent in
prescribed form and the same shall be filed with Registrar of companies at the time of incorporation along
with its Memorandum of Association and Articles of Association.

Such other person (nominee) may withdraw his consent in such manner as may be prescribed.

Analysis:
Therefore, in terms of the above law, Mr. King, the nominee, whose name was given in the memorandum,

can withdraw his consent as a nominee of the OPC by giving a notice in writing To the sole member and to
the One Person Company.

Conclusion: : .

Following are the answers to the second part of the question as regards the eligibility for being nominated

as nominee:

(i) No minor shall become member or nominee of the OPC. Therefore, Mr. Shyam, being a minor is not
eligible for being nominated as Nominee of the OPC.

(ii) Only a natural person who is an Indian citizen whether resident in India or otherwise, shall be a
nominee or the sole member of a One Person Company. The ferm "Resident in India" means a person
who has stayed in India for a period of not less than 120 days during the immediately preceding
financial year. ‘
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Here Ms. Devaki though an Indian Citizen and a resident in India. So, she is eligible for being
nominated as nominee of the OPC.

(iii) As per the Rule 3 of the Companies (Incorporation) Rules, 2014, a person shall not be a member of
more than one OPC at any point of time and the said person shall not be a nominee of more than
OPC. . '
Mr. Ashok, an Indian Citizen residing in India who is a member of an OPC (Not a nominee in any OPC),
can be nominated as nominee.

Question 5
Red Limited was incorporated on 1st April, 2014 is facing severe effects of depression of the economy.
Owing to its bad financial status most of the members have started withdrawing their holding from the
company. The company had 250 members on 10th January, 2019. By 15th J. anuary, 2019, 244 members had
withdrawn their holding. No new member has invested in the company after 15th February till date. Now,
Mr. A, an existing member has approached you to advise him regarding his liabilities in such a situation.

[RTP Nov 2019]

OR .
What is the minimum number of persons required to form a Private company and a Public Company?
Explain the consequences when the number of members falls below the minimum prescribed limit.
[MTP Nov 20211

Answer
Relevant Provisions ’
According to section 3A of the Companies Act, 2013, if at any time the number of members of a company
is reduced, in the case of a public company, below seven, in the case of a private company, below two, and
the company carries on business for more than six months while the number of members is so reduced,
every personh who is a member of the company during the time that it so carries on business after those
six months and is cognizant of the fact that it is carrying on business with less than seven members or two
members, as the case may be, shall be severally liable for the payment of the whole debts of the company
contracted during that time, and may be severally sued therefor.

Conclusion _
Hence, in the given situation, the number of member in the said public company have fallen below 7 [250-
244=6] and these members have continued beyond the specified limit of 6 months, the reduced members

| of the company during the period of 1 month shall be severally liable for the payment of the whole debts

- of the company contracted during that time, and may be severally sued therefor.

Question 6 .
Yadav Dairy Products Private limited has registered its articles along with memorandum at the time of
registration of company in December, 2014. Now directors of the company are of the view that provisions
of articles regarding forfeiture of shares should not be changed except by a resolution of 90% majority.
While as per section 14 of the Companies Act, 2013 articles may be changed by passing a special resolution
only. Hence, one of the directors is of the view that they cannot make a provision against the Companies
Act, 2013. You are required to advise the company on this matter. '\
[RTP May 2020, TICAT Module]
OR

The Articles of Association of a Company may contain provisions for entrenchment under Section 5 of the
Companies Act, 2013. What is meant by entrenchment provisions in this context? Also State the relevant
provisions of the said Act dealing with entrenchment provisions. '

' [Nov 2020, MTP Nov'22]
Answer
Relevant Provisions ,
As per section 5 of the Companies Act, 2013 the article may contain provisions for entrenchment to the

effect that specified provisions of the articles may be altered only if more restrictive conditions than a
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special resolution, are met.

The provisions for entrenchment shall only be made either on formation of a company, or by an amendment
in the articles agreed to by all the members of the company in the case of a private company and by a
special resolution in the case of a public company.

Where the articles contain provisions for enfrenchment, whether made on formation or by amendment,
the company shall give notice to the Registrar of such provisions in prescribed manner.

Conclusions

In the present case, Yadav Dairy Products Private Limited is a private company and wants fo protect
provisions of articles regarding forfeiture of shares. It means it wants to make entrenchment of articles,
which is allowed. But the company will have to pass a resolution taking permission of all the members and it
should also give notice to Register of Companies regarding entrenchment of articles.

Question 7 :

-Mr. Shyamlal is a B. Tech in computer science. He has promoted an IT start up and got it registered as a.
Private Limited Company. Initially, only he and his family members are holding all the shares in the
company. While drafting the Articles of Association of the company, it has been included that Mr.
Shyamlal will remain as a director of the company for lifetime.

Mr. Mehra, a close friend of Mr. Shyamlal has warned him (Mr. Shyamlal) that in fu’rure if 75% or more
shares in the company are held by non- family members then by passing a Special Resolution, the relevant
articles can be amended and Mr. Shyamlal may be removed from the post of director.
Mr. Shyamlal has approached you to advise him for protecting his position as a director for lifetime. Give
your answer as per the provisions of the Companies Act, 2013.

[MTP April 2021]
Answer
Relevant provisions _
As per the provisions of sub-section (3) of section 5 of the Companies Act, 2013, the articles may contain
provisions for entrenchment to the effect that specified provisions of the articles may be altered only if
conditions or procedures as that are more restrictive than those applicable in the case of special
resolution are met or complied with.

Usually, an article of association may be altered by passing a special resolution but entrenchment makes it
one difficult to change it. So, entrenchment means making something more protective.

Manner of inclusion of the entrenchment provision:

As per the provisions of sub-section (4) of section 5 of the Companies Act, 2013, the provisions of
entrenchment shall only be made either on formation of a company, or by an amendment in the Articles of
Association as agreed to by all the members of the company in ‘rhe case of a private company and by a
special resolution in case of a public company.

Notice to the Registrar of the entrenchment provision:

As per the provisions of sub-section (4) of section 5 of the Companies Act, 2013, where the articles
contain provision for entrenchment whether made on formation or by amendment, the company shall give
notice to the Registrar of such provisions in such form and manner as may be prescribed.

Conclusion

In the said situation the IT startup company is a private company. Therefore, Mr. Shyamlal can get the
articles altered which is-agreed to by all the members whereby the amended article will say that he can be
removed from the post of director only if, say, 95% votes are cast in favour of the resolution and give
notice of the same to The Registrar.

Question 8
Mr. Ram along with his brothers got regusfered a company in the state of Telangana by furnishing false
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information knowingly. What action may be taken against the company and its promoters under the
provisions of the companies act, 2013?
- [MTP-2 May 23]
OR
Mahima Ltd. was incorporated by furnishing false information. As per the Companies Act, 2013, state the
powers of the Tribunal (NCLT) in this regard.

[Nov 2019]

Answer

Relevant Provisions

Order of the Tribunal: )

According to section 7(7) of the Companies Act, 2013, where a company has been got incorporated by
furnishing false or incorrect information or representation or by suppressing any material fact or
information in any of the documents or declaration filed or made for incorporating such company or by
any fraudulent action, the Tribunal may, onh an application made o it, on being satisfied that the situation
so warrants:

(i) pass such orders, as it may think fit, for regulation of the management of the company including
changes, if any, in its memorandum and articles, in public interest or in the interest of the company
and its members and creditors; or

. (ii) direct that liability of the members shall be unlimited; or

(i) direct removal of the name of the company from the register of companies; or
(iv) pass an order for the winding up of the company: or
(v) pass such other orders as it may deem fit.

However before making any order-.
(i) the company shall be given a reasonable opportunity of being heard in the matter; and
(i) the Tribunal shall take into consideration the Transactions entered into by the company, including
the obligations, if any, contracted or payment of any liability.

Also the promoters, the persons named as the first directors of the company and the persons making
declaration at the time of registration of company shall each be liable for action under section 447.

Question 9 ,
Mr. Bindra is holding 950 equity shares of Bio safe Herbals, a section 8 company. Bio safe Herbals is
planning to declare dividend in the Annual General Meeting for the Financial Year ended 31-03-2020.
Examine whether the act of the company is in accordance with the provisions of the Companies Act, 2013.
L ' [RTP May 2021]
Answer
Relevant Provisions e
| According to Section 8(1) of the Companies Act, 2013, the companies licensed under Section 8 of the Act
(Formation of companies with Charitable Objects, etc.) are prohibited from paying any dividend to their
members. Their profits are intended to be applied only in promoting the objects for which they are
formed. '

Conclusions

Hence, in the instant case, the proposed act of Bio safe Herbals, a company licensed under Section 8 of
the Companies Act, 2013, which is planning to declare dividend, is not in accordance to the provisions of
the Companies Act, 2013,

Question 10

One of the matters contained in the articles of Dhimaan Foundation, incorporated as a limited company
under section 8 of the Companies Act, 2013, was altered by passing a special resolution in its general
meeting and thereafter, intimation for the same was given to Registrar of Companies. :
However, such alteration in the articles was opposed by Dhwaj & Co., a partnership firm which is its
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member that there such alteration was not valid.
Advise, as per the provisions of the Companies Act, 2013, whether the content-ion of Dhwaj & Co. was valid
and whether it can be a member in such company?

[RTP May 2022]
Answer
According to section 8 of the Companies Act, 2013, a company registered under this section shall not
alter the provisions of its memorandum or articles except with the previous approval of the Central |
Government (the power has been delegated to Registrar of Companies).

Also, a firm may be a member of the company registered under section 8. Here, one of the matters of
articles of Dhimaan Foundation was altered by passing a special resolution in its general meeting and
thereafter, intimation for the same was given to Registrar of Companies.

As per the provisions of the Act, it is necessary to take previous approval of the Registrar of Companies
for the same which was not done in the present case and thus the contention of Dhwaj & Co. was valid.
Also, section 8 allows a firm to be a member of such company and hence, Dhwaj & Co. can be its member.

Question 11
Alfa school started imparting education on 1.4.2010, with the sole objective of providing education to
children of weaker society either free of cost or at a very nominal fee depending upon the financial
condition of their parents. However, on 30th March 2018, it came 1o the knowledge of the Central
Government that the said school was operating by violating the objects of its objective clause due Yo
which it was granted the status of a section 8 company under the Companies Act, 2013. Describe what
powers can be exercised by the Central Government against the Alfa School, in such a case?
[MTP Aug 2018, MTP March 2019, ICAT Module]
OR
Mr. X, in association with his relative formed a company to promote education for the children of poor
section. A license was issued by the Central Government allowing The said company to be registered under
section 8 of the Company. Government aids and lot of funds were confributed by public for the fuifilment |
of the benevolent object. However, on the compliant against the company, €6 came to know about the
manipulation of the funds in the company and so order to revoke the license of the company. Further,
directed for the amalgamahon with another company registered under this section with an object o save
girl child.
Examine the legal position as to the order passed by the Central government in the given situation in the
light of the Companies Act, 2013.
[MTP Oct 2018]
OR
State Cricket Club was formed as a Limited Liability Company under Section 8 of the Companies Act, 2013
with the object of promoting cricket by arranging introductory cricket courses at district level and
friendly matches. The club has been earning surplus. Of late, the affairs of the company are conducted
fraudulently and dividend was paid to its members. Mr. Cool, a member decided make a complaint with
Regulatory Authority to curb the fraudulent activities by cancelling the license given to the company.
(i) Is there any provision under the Companies Act, 2013 fo revoke the license? If so, state the
provisions.
(ii) ~ Whether the Company may be wound up?
(i)  Whether the State Cricket Club can be merged with M/s. Cool Net Private Limited, a company
engaged in the business of networking?
: [July 2021, MTP Nov'22]
Answer
Section 8 of the Companies Act, 2013 deals with the formation of companies which are formed to promote
the charitable objects of commerce, art, science, educahon sports efc. Such company intends to apply its
proﬁ'r in promoting its ob Jec‘rs
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Section 8 companies are registered by the Registrar only when a license is issued by the Central
Government to them. Since, Alfa School was a Section 8 company and it had started violating the objects
of its objective clause, hence in such a situation the following powers can be exercised by the Central
Government: )

(i)  The Central Government may by order revoke the license of the company where the company
contravenes any of the requirements or the conditions of this sections subject to which a license
is issued or where the affairs of the company are conducted fraudulently, or violative of the
objects of the company or prejudicial to public interest, and on revocation the Registrar shall put
‘Limited’ or 'Private Limited' against the company's name in the register.

Provided that, no such order shall be made unless the company is given a reasonable opportunity
of being heard.

(i)  Where a license is revoked, the Central Government may, by order, if it is satisfied that it is
essential in the public interest, direct that the company be wound up _under this Act or
amalgamated with another company registered under this section.

However, no such order shall be made unless the company is given a reasonable opportunity of
being heard.

(i) ~ Where a license is revoked and where the Central Government is satisfied that it is essential in
the public interest that the company registered under this section should be amalgamated with
another company registered under this section and having similar objects, then, notwithstanding
anything to the contfrary contained in this Act, the Central Government may, by order, provide
for such amalgamation to form a single company with such constitution, properties, powers,
rights, interest, authorities and privileges and with such liabilities, duties and obligations as may
be specified in the order.

Conclusion of the alternative question (Mr. X..) :
According to the given situation, on revocation of license, the Central Government ordered for the
amalgamation of the company with the separate entity registered under the section 8 of the Companies
Act, 2013. However, an object for which both the Companies formed were promoting different dbjects.
Accordingly, the order passed by the Central Government after the revocation of license, is not in
compliance of the Section 8 of the Companies Act, 2013. '

Question 12
A group of individuals intend to form a*¢lub namely 'Budding Pilots Flying Club' as limited liability company
to impart classroom teaching and aircraft flight training to trainee pilots. It was decided to form a limited
liability company for charitable purpose under Section 8 of the Companies Act, 2013 for a period of ten
years and thereafter the club will be dissolved and the surplus of assets over the liabilities, if any, will be
.| distributed amongst the members as a usual procedure allowed under the Companies Act, 2013.
-|'Examine the feasibility of the proposal and advise the promoters considering the provisions of the
| Companies Act, 2013, ' :
[MTP Oct 2020, May 2019, ICAT Module]
Answer
Relevant provision
According to section 8(1) of the Companies Act, 2013, where it is proved to the satisfaction of the Central
Government that a person or an association of persons proposed to be registered under this Act as a’
limited company:
(i)  has in its objects the promotion of commerce, art, science, sports, education, research, social
welfare, religion, charity, protection of environment or any such other object;
(i),  intends to apply its profits, if any, or other income in promoting its objects; and
- (i) intends to prohibit the payment of any dividend to its members;
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the Central Government may, by issue of license, dlow that person or association of persons to be
registered as a limited liability company.

Conclusion

In the instant case, the decision of the group of individuals to form a limited liability company for
charitable purpose under section 8 for a period of ten years and thereafter to dissolve the club and to
distribute the surplus of assets over the liabilities, if any, amongst the members will_not hold good, since
there is a restriction as pointed out in point (b) above regarding application of its profits or other income
only in promoting its objects.

Further, there is restriction in the application of the surplus assets of such a company in the event of
winding up or dissolution of the company as provided in sub-section (9) of Sec 8 of the Companies Act,
2013. '

Therefore, the proposal is not feasible.

Author’'s Note:

Depending on the marks of the question, student may include the provision of Sec 8(9) in the Relevant
provision section of this answer. Sec 8(9) is as stated below: :

If on winding up/dissolution, there remains any assets, after satisfaction of its liabilities, they may be:
d. transferred to another section 8 co. having similar objects subject to T&C imposed by Tribunal, or

b. sold and proceeds thereof credited to Insolvency and Bankruptcy Fund formed u/s 224 of IBC, 2016

Question 13

Mr. Dinesh incorporated a new Private Limited Company under the provisions of the Companies Act, 2013

and desires to commence the business immediately. Please advise Mr. Dinesh about the procedure for

commencement of business as laid under the provisions of the Section 10A of the Companies Act, 2013.
[MTP April 2021]

Answer

As per Section 10A of the Companies Act, 2013, a company incorporated after the commencement of the

Companies (Amendment) Second Ordinance, 2019 and having a share capital shall not commence any

business or exercise any borrowing powers unless: ‘

(i) A declaration is filed by a director withina period of 180 days of the date of incorporation of the
company in such form and verified in such manner as may be prescribed, with the Registrar that
every subscriber to the memorandum has paid the value of the shares agreed to be taken by him on
the date of making of such declaration; and

(i) The company has filed with the Registrar a verification of it registered office as provided in sub-
section (2) of section 12.

Mr. Dinesh has to comply with the above requirements and procedure for commencing the business of the
company.

Question 14
XY Ltd. has its registered office at Mumbai in the State of Maharashira. For better administrative
conveniences the company wants to shift its registered office from Mumbai to Nashik (within the State of
Maharashtra). What formalities the company has fo comply with under the provisions of the Companies
Act, 2013 for shifting its registered office as stated above? Explain.

[MTP April 2019, MTP Oct 2019 ICAT Module]
Answer ’
The Companies Act, 2013 under section 13 provides for the process of altering the Memorandum of a
company. Since the location or Registered Office clausein the Mémorandum only names the state in which
its registered office is situated, a change in address from Mumbai to Nashik, does not result in the
alteration of the Memorandum and hence the provisions of section 13 (and its sub sections) do not apply in
this case. C
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However, under section 12 (5) of the Act which deals with the registered office of company, the change in
registered office from one town or city to another in the same state, must be approved by a special
resolution of the company.

Further, presuming that the Registrar will remain the same for the whole state of Maharashtra, there will
be no need for the company to seek the confirmation to such change from the Regional Director.

Question 15
Examine the validity of the following different decisions/proposals regarding change of office by A Ltd.
under the provisions of the Companies Act, 2013:

(i) The Registered office is shifted from Thane (Local Limit of Thane District) to Dadar (Local limit of
Mumbai District), both places falling within the jurisdiction of the Registrar of Mumbai, by passing
a special resolution but without obtaining the approval of the Regional Director.,

(i) The Registered office is situated in Mumbai, Maharashtra (within the Jurisdiction of the Registrar,
Mumbai, Maharashira State) whereas the Corporate Office is situated in Pune, Maharashtra State
(within the jurisdiction of the Registrar, Pune). A Ltd. proposes to shift its corporate office from

~ Pune to Mumbai under the authority of a Board resolution.

(i) The registered office situated in certain place of a city is proposed to be shifted to another place
within the local limits of the same city under the authority of Board Resolution.

: ' [July 2021, MTP 1 May'23]

Answer
Regarding the validity of Proposals w.r.t change of registered office by A Ltd. in the light of the section
12 of the Companies Act, 2013:
() In the first case, where the Registered office is shifted from Thane to Dadar (one District to
another District) falling under Jurisdiction of same ROC i.e. Registrar of Mumbai.

As per Section 12 (5) of the Act which deals with the change in registered office outside the local
limit from one fown or city to another in the same state, may take place by virtue of a special
resolution passed by the company. No approval of regional director is required as both the places
are falling within the jurisdiction of the Registrar of Mumbai. Accordingly, said proposal is valid.

(ii) Section 12 talks about shifting of Registered office only, In the second case the corporate office
is being shifted from Pune to Mumbai under the authority of Board resolution. Shifting of
corporate office under the board resolution is valid.

(iii) In the third case, change of registered office within the local limits of the same city. Said proposal
: s valid in terms it has been passed under the authority of Board resolution,

| Question 16
Vintage security equipment's limited is a manufacturer of CCTV cameras. Tt has raised Rs. 100 crores
through public issue of its equity shares for starting one more unit of CCTV camera manufacturing. It

mobile app development business by adding a new object in its memorandum of association.
Does the Companies Act, 2013 allow such change of object. If not then what advise will you give to
company. If yes, then give steps to be followed.

’ [RTP Nov 2019, ICAT Module]
Answer
Relevant Provisions
According to section 13 of the Companies Act, 2013 a company, which has raised money from public
through prospectus and still has any unutilized amount out of the money so raised, shall not change its
objects for which it raised the money through prospectus unless a special resolution is passed by the
company and:
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(i)  the details in respect of such resolution shall also be published in the newspapers (one in English
and one in vernacular language) which is in circulation at the place where the registered office of
the company is situated and shall also be placed on the website of the company, if any, indicating
therein the justification for such change; :

(i) the dissenting shareholders shall be given an opportunity to exit by the promoters and
shareholders having control in accordance with SEBT regulations.

Company will have to file copy of special resolution with ROC and he will certify the registration within a
period of thirty days. Alteration will be effective only after this certificate by ROC.

Question 17

The object clause of the Memorandum of Vivek Industries Limited., empowers it to carry on real-estate

business and any other business that is allied fo it. Due to a downward trend in real-estate business, the _

management of the company has decided to take up the business of Food pro cessing activity. The company

wants to alter its Memorandum, so as to include the Food Processing Busness in its objects clause.

Examine whether the company can make such change as per the provisions of the Companies Act, 2013?
[ICAT Module]

Answer

Relevant provision

The Companies Act, 2013 has made alteration of the memorandum simpler and more flexible. Under

section 13(1) of the Act, a company may, by a special resolution after complying with the procedure

specified in this section, alter the provisions of its Memorandum.

In the case of alferation to the objects clause, section 13(6) requires the filing of the Special Resolution
by the company with the Registrar. Section 13 (9) states that the Registrar shall register any alteration
to the Memorandum with respect to the objects of the company and certify the registration within a
period of thirty days from the date of filing of the special resolution by the company.

Section 13 (10) further stipulates that no alteration in the Memorandum shall take effect unless it has
been registered with the Registrar as above.

4
Conclusion ? _ )
Hence, the Companies Act, 2013 permits any alferation Yo the objects clause with ease. Vivek Industries

Limited can make the required changes in the object clause of its Memorandum of Association.

Question 18
Manglu and friends got registered a company in the name of Taxmann Advisory private limited. Taxmann is
a registered frademark. After 5 years when the owner of trademark came to know about the same, it filed
an application with relevant authority. Can the company be compelled to change its name by the owner of
trademark? Can the owner of registered trademark request the company and then company changes its
name at its discretion? '

[ICAT Module, RTP May'23]
Answer
Relevant provision i
According to section 16 of the Companies Act, 2013 if.a company is registered by a name which,—

(i) inthe opinion of the Central Government, is identical with the name by which a company had been
previously registered, it may direct the company to change its name. Then the company shall by
passing an grdinary resolution change its name within 3 months.

(i)  is identical with a registered trade mark and owner of that trade mark apply to the Central
Government within three years of incorporation of registration of the company, it may direct the
company to change its name. Then the company shall change its name by passing an ordinary
resolution within 3 months. , ~ '
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In the given case, owner of registered trade- mark is filing objection after 5 years of registration of
company with a wrong name. While it should have filed the same within 3 years. Therefore, the company
cannot be compelled to change its name.

As per section 13, company can anytime change its name by passing a special resolution and taking approval
of Central Government. Therefore, if owner of registered trademark request the company for change of .
its name and the company accepts the same then it can change its name voluntarily by following the
provisions of sec 13. -

Question 19

The Board of Directors of Sindhu Limited wants to make some changes and to alter some Clauses of the
Articles of Association which are to be urgently carried out, which include the increase in Authorized
Capital of the company, issue of shares, increase in borrowing limits and increase in the number of

directors.
Discuss about the provisions of the Companies Act, 2013 to be followed for alteration of Articles of
Association,

[RTP Nov 2018]
Answer

Alteration in Articles of Association: Section 14 of the Companies Act, 2013, vests companies with power

to alter or add to its articles. The law with respect to alteration of articles is as follows:

(i) Alteration by special resolution: Subject to the provisions of this Act and the conditions contained
in its memorandum, if any, a company may, by a special resolution alter its articles.

(i) FEiling of alteration with the registrar: Every alteration of the articles and a copy of the order of
the Tribunal approving the alteration, shall be filed with the Registrar, together with a printed
copy of the altered articles, within 15 days in such manner as may be prescribed, who shall register
the same.

(iii) Any alteration made shall be valid: Any alteration of the articles registered as above shall, subject
to the provisions of this Act, be valid as if it were originally contained in the articles.

(iv) Alteration noted in every copy: Every alteration made in articles of a company shall be noted in
every copy of the articles, as the case may be. If a company makes any default in complying with
the stated provisions, the company and every officer who is in default shall be liable 1o a penalty of
one thousand rupees for every copy of the articles issued without such alteration. [Section 15]

Question 20

Naveen incorporated a "One Person Company" making his sister Navita as the nominee. Navita is leaving

India permanently due to her marriage abroad. Due to this fact, she is withdrawing her consent of

nomination in the said One Person Company. Taking info considerations the provisions of the Companies

Act, 2013 answer the questions given below: ' o

(i) If Navita is leaving India permanently, is it mandatory for her to withdraw her nomination in the said
One Person Company?

|(ii) If Navita maintained the status of Resident of India after her marriage, then can she continue her

" nomination in the said One Person Company?

[Nov 19, RTP May 2021]
Answer
As per the Companies (Incorporation) Rules, 2014:
Only a natural person who is an Indian citizen whether resident in India or otherwise shall be eligible
to incorporate a One Person Company or shall be a nominee for the sole member of a One Person
Company.

In line with the above provision: - : : ’ N
() No, it is not mandatory for Navita to withdraw her nomination in the said OPC as she is leaving India
permanently as residential status is not relevant. A natural person who is an Indian citizen whether
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resident in India or otherwise can be a nominee in OPC.
(if) Navita can continue her nomination in the said OPC irrespective of her residential status as she is a
natural person with Indian citizenship.

Question 21
S Ltd. is a company in which H L1d. is holding 60% of its paid up share capital. One of the shareholder of H
Ltd. made a charitable trust and donated his 10% shares in H Ltd. And 50 crores to the trust. He appoints
S Ltd. as the tfrustee. All the assets of the trust are held in the name of S Ltd. Cars a subsidiary hold
shares in’its holding company in this way?

' [RTP Nov 2019, ICAT Module, MTP Nov22, MTP 1 May'23]

OR
Explain in the light of the provisions of the Companies Act, 2013, the circumstances under which a
subsidiary company can become a member of its holding company
' N [ICAT Module]

Answer
Relevant Provisions
According to section 19 of the Compames Act, 2013 a company shall nof hold any shages in its holding
company either by itself or through its nominees. Also, holding company shall not allo+ or transfer its
shares to any of its subsidiary companies and any such allotment or transfer of shares of a company to
its subsidiary company shall be void.

Following are the exceptions to the above rule—
(i) where the subsidiary company holds such shares as the legal representativee of a deceased
member of the holding company:; or
(ii)  where the subsidiary company holds such shares as a trustee; or
(i) where the subsidiary company is a shareholder even before it became a subsidiary company of
the holding company but in this case it will not have a right to vote in The meeting of holding
company.

Conclusion

In the given case one of the shareholders of holding company has transferred his shares in the holding
company fo a trust where the shares will be held by subsidiary company. It means now subsidiary will
hold shares in the holding company. But it will hold shares in the capacity of a frustee. Therefore, we can
conclude that in the given situation S L1d. can hold shares in H Lid.

Question 22
Kavya Ltd. has a paid up share-capital of Rs. 80 crores. Anjali Ltd. holds a total of Rs. 50 crores of Kavya
Lt+d. Now, Kavya ltd. is making huge profits and wants to expand its business and is aiming at investing in
Anjali L+d. Kavya Ltd. has approached you to analyze whether as per the provisions of +he Companies Act,
2013, they can hold 1/10th of the share capital of Anjali L1d.
' [MTP March 2021]
Answer
Relevant provision ‘
In terms of section 2 (87) of the Companies Act 2013 "subsidiary company" or "subsidiary", in relation fo
any other company (that is to say the holding company), means a company in which the helding company——

(i)  controls the composition of the Board of Directors: or :

(i)  exercises or controls more than one-half of the total voting power either af its own or Toge’rher

' with one or more of its subsidiary conipanies:

Provided that such class or classes of ‘holding companies as may be prescribed shall not have layers of
subsidiaries beyond such numbers as may be prescribed.

Since, Anjali Itd. is holding more than one half (50 crores out of 80 crores) of the total voting power of
Kavya Ltd., it (Anjali Ltd.) is holding of Kavya Ltd.

Chapter 2 Incorporation of Companies

Page 23



The Ultimate Solution - Question Bank - By Shubham Singhal (AIR 4)

Further, as per the provisions of section 19 of the Companies Act, 2013, no company shall, either by itself
or through its nominees, hold any shares in its holding company and no holding company shall allot or
transfer its shares to any of its subsidiary companies and any such allotment or transfer of shares of a
company o its subsidiary company shall be void: ~
Provided that nothing in this sub-section shall apply to a case—
()  where the subsidiary company holds such shares as the legal representative of a deceased
member of the holding company:; or
(i)  where the subsidiary company holds such shares as a trustee: or
(iii)  where the subsidiary company is a shareholder even before it became a subsidiary company of
the holding company ’

Conclusion
In the given question, Kavya Itd. cannot acquire the shares of Amjali Ltd. as the acquisition of shares does
not fall within the ambit of any of the exceptions provided in section 19.

Question 23
AB Limited issued equity shares of Rs. 1,00,000 (10000 shares of Rs. 10 each) on 01.04.2020 which have
been fully subscribed whereby XY Limited holds 4000 shares and PQ Limited holds 2000 shares in AB
Linited. AB Limited is also holding 20% equity shares of RS Limited before the date of issue of equity
shares stated above. RS Limited controls the composition of Board of Directors of XY Limited and PQ
Limited from 01.08.2020. Examine with relevant provisions of the Companies Act, 2013:

(i)  Whether AB Limited is a subsidiary of RS Limited? '

(i}  Whether AB Limited can hold shares of RS Limited? .

(i)  Whether AB Limited can vote at Annual General Meeting of RS Limited held on 30.09.2020?

[RTP Nov 2021]

Answer
Relevant Provisions

2013,

As per sub-clause (87) of Clause 2 of the Companies Act, 2013 "subsidiary company" or "subsidiary", in
relation to any other company (i.e., the holding company), means a company in which the holding company—

. (i)  controls the composition of the Board of Directors; or

(i)  exercises or controls more than one-half of the total voting power either at its own or together

B with one or more of its subsidiary companies.

For the purposes of this clause, Explanation is given providing that a company shall be deemed to be a
subsidiary company of the holding company even if the control referred to in point (i) or point (ii) above, is
.of another subsidiary company of the holding company.

Whereas Section 19 provides that, no company shall, hold any shares in its holding company and no holding
company shall allot or transfer its shares to any of its subsidiary companies and any such allotment or
| transfer of shares of a company to its subsidiary company shall be void.

Provided that nothing in this sub-section shall apply to a case where the subsidiary company is a
shareholder even before it became a subsidiary company of the holding company.

Here in the instant case, AB Ltd. issued 10,000 equity shares on 1.4.2020 whereby XY Ltd. & PQ Ltd. holds
4000 & 2000 shares respectively in AB Ltd., Considering 1 share = 1 vote, XY Ltd. and PQ Ltd. together
holds more than one-half (50%) of the total voting power. Therefore, AB Ltd. will be subsidiary to XY Ltd.
& PQ Ltd. from 1.4,2020. ‘ ,

Whereas AB Ltd. is already holding 20% equity shares of RS Lid. before the date of issue of equity

This given problem is based on sub-clause (87) of Clause 2 read with section 19 of the Companies Act, |-

| shares i.e., 1.4.2020.
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Further, RS Ltd. controls the composition of Board of Directors of 3XY Lid. and PQ Ltd. from 01.08.2020.
In the light of sub-clause (87) of Clause 2, RS Ltd. is a holding company of XY Ltd. and PQ Ltd. (Subsidiary
companies).

Conclusions

Following are the answers to the questions:

() Yes. In this case AB Lid. shall be deemed to be a subsidiary company of the holding company (RS
Ltd.) as RS Ltd. controls the composition of subsidiary companies XY Ltd. & PQ Ltd. as per
explanation to sub-clause (87) of Clause 2.

(i) VYes. In this case AB Limited is a subsidiary of RS Limited ass AB Ltd. was holding 20% of equity
shares of RS Ltd. even before it became a subsidiary company of the RS Ltd. (i.e. on 01 08.2020),
according to the exception to section 19,

(i)  No. The subsidiary company shall have a right to vote at a meseting of the holdmg company only in
respect of the shares held by it as a legal representative or as a trustee but not where the
subsidiary company is a shareholder even before it became a subsidiary company of the holding
company. Therefore, AB Ltd. cannot vote at AGM of RS Ltd. kreld on 30.9.2020.

Question 24
Give answer in the following cases as per the Companies Act, 2013:

(i) X Ltd., holds 20 lacs shares in ABZ Ltd. In 2017, ABZ Ltd. conirols the composition of the Board
of directors of X Ltd. and fransfers certain shares to it. State whether such transfer of shares
by ABZ Ltd. to X Ltd. is valid.

(ii)  In continuation of above facts, Mr. R, is a member of the A BZ Ltd. He met an accident. Mr. N
(son of Mr. R), is one of the director of the X Ltd. He was dlso a nominee of shares held by Mr. R.
Being a legal representative and nominee, Mr. N gets transferred the shares of Mr. R. State on
the validity of the transfer of such shares to Mr. N of X Ltd.

[MTP Oct 2018]
Answer
Relevant provisions _
As per section 2(87) of the Companies Act, 2013, X Ltd. is a subsidiary company of ABZ Ltd. as ABZ Ltd.
controls the composition of the Board of Directors of X Ltd.
Further, section 19 of the companies Act provides that no company shall, either by itself or Thr'ough its
nominees, hold any 'shares in its holdmg company and no holding company shall allot or transfer its shares
to any of its subsidiary compdnies and any such allotment or transfer of shares of a company to its
subsidiary company shall be void.
Provided that this sub-section shall not apply-
a) where the subsidiary company holds such shares as the legal representative of a deceased member
of the holding company: or
b) where the subsidiary company holds such shares as a trustee; or
c) where subsidiary co. is a shareholder even before it became @ subsidiary company of the holding
co.

Conclusion

On the basis of the above provisions, followmg are the answers

(i) Inthe given case, X Itd. already holds shares in ABZ Ltd. before becoming its subsidiary. The given
situations falls within the purview of the exceptions when such transfer of shares by holding
company o its subsidiary is permissible. So this transfer of shar~es by ABZ Ltd. to X Ltd. is valid.

(ii) This situation falls within the purview of exemption stating that such subsidiary company who holds
such shares as the legal representative of a deceased member of the holding company, are entitled
to hold the shares of the holding company. So Mr. N being the legal representative of the deceased
member of the Holding company, was entitled for the holding of shares of ABZ Ltd.
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Question 25 :
S Ltd acquired 10% paid up share capital of H Ltd on 15th March 2017. H Ltd acquired 55% paid up share
capital of S Ltd on 10th March 2018. H Ltd. on 25th September, 2020 decided to issue bonus shares in
the ratio of 1:1 Yo the existing shareholders. Accordingly, bonus shares were allotted to S Ltd. Examine
under the provisions of the Companies Act, 2013 and decide
(i)  the validity of holding of shares by S Ltd. in H Ltd.
(i)  allotment of Bonus shares by H Ltd. to S L+d. , i
: ) i.[November 2020]

Answer
Relevant provision
As per Section 19 of the Companies Act; 2013, no company shall, hold any shares in its holding company and
no holding company shall allot or transfer its shares fo any of its subsidiary companies and any such
allotment or transfer of shares of a company to its subsidiary company shall be void. ’

However, this shall not apply where the subsidiary company is a shareholder even before it became a
subsidiary company of the holding company. ;

In the given case, H Ltd. has acquired 55% paid up share capital of S Ltd. on 10th March 2018. Whereas, S
Ltd. has been holding 10% paid up share capital of H Ltd. since 15th March, 2017. The said instance as
| asked in the question falls under the exception stated above.

'| Conclusion

Therefore - ’ v ‘

(i)  Holding of shares by S Ltd. in H Ltd. is valid in view of the proviso (c) to sub-section (1) of
section 19 of the Act, which states that the restrictions of provisions of section 19(1) will nhot be
applicable where the subsidiary company is a shareholder even before it became a subsidiary
company of the holding company. ,

(i) Allotment of bonus shares by H Ltd. to S L1d. is also valid in view of the above proviso.

Question 26 v
As at 31st March, 2018, the paid up share capital of S Ltd. is Rs. 1,00,00,000 divided into 10,00,000 equity
shares of 10 each. Of this, H Ltd. is holding 6,00,000 equity shares and 4,00,000 equity shares are held
by others. Simultaneously, S Ltd. is holding 5% equity shares of H Ltd. out of which 1% shares are held as
a legal representative of a deceased member of H Ltd. On the basis of the given information, examine and
“answer the following queries with reference to the provisions of the Companies Act, 2013 :
| (@) Can s Ltd. make further investment in equity shares of H Ltd. during 2018-19?
(i)  Can S Ltd. exercise voting rights at Annual general meeting of H Ltd.?
(i)  CanH Ltd. allot or transfer some of its shares to S Ltd.?

[May 2019]
Answer ‘ :
The paid up share capital of S Ltd. is 1,00,00,000 divided into 10,00,000 equity shares of 10 each. Of
this, H Ltd. is holding 6,00,000 equity shares. Hence, H Ltd. is the: holding company of S Ltd. and S Ltd. is
the subsidiary company of H Ltd. by virtue of section 2(87) of the Companies Act, 2013.

] In the instant case,

(i) As per the provisions of sub-section (1) of Section 19 of the Companies Act, 2013, no company shall,
either by itself or through its nominees, hold any shares in its holding company. Therefore, S Ltd.
cannot make further investment in equity shares of H Ltd. during 2018-19.

(i) As per second proviso to Section 19, a subsidiary company shall have a right to vote at a meeting of
the holding company only in respect of the shares held by it as a legal representative or as a
trustee. Therefore, S Ltd. can exercise voting rights at the Annual General Meeting of H Ltd. only
in respect of 1% shares held as a legal representative of a deceased member of H Ltd.

(iii) Section 19 also provides that no holding company shall allot or transfer its shares to any of its
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subsidiary companies and any such allotment or transfer of shares of a company to its subsidiary
company shall be void. Therefore, H L1d. cannot allot or transfer some of its shares to S Ltd.

Qluestion 27
Vijay, a member of Mayur Electricals L¥d. gave in writing to the company that the notice for any general
meeting be sent to him only by registered post at his residential address at Kanpur for which he deposited
sufficient money. The company sent notice to him by ordinary mail under certificate of posting. Vijay did
not receive this notice and could not attend the meeting and contended that the notice was improper.
Decide:
(i)  Whether the contention of Vijay is valid.
(i)  Will your answer be the same if Vijay remain
meeting and the meeting held?

in London for two months during the notice of the

[RTP Nov 2020, ICAT Module]

Answer ,

Relevant Provisions ‘ ?

According to section 20(2) of the Companies Act, 2013, a document may be served on Registrar or any |

member by sending it to him by post or by registered post or by speed post or by courier or by delivering ‘ ,
1

at his office or address, or by such electronic or other mode as may be prescribed.

Provided that a member may request for delivery of any document through a particular mode, for which he
shall pay such fees as may be determined by the company in its annual general meeting.

Thus, if a member wants the notice to be served on him only by registered post at his residential address
at Kanpur for which he has deposited sufficient money, the notice must be served accordingly, otherwise
service will not be deemed to have been effected.

Conclusions
Accordingly, the questions as asked may be answered as under:
(i)  The contention of Vijay shall be tenable, for the reason that the notice was not properly served.
(ii)  In the given circumstances, the company is bound to serve a valid notice to Vijay by registered
post at his residential address at Kanpur and not outside India.

Question 28 / , |
Explain the provisions of the Companies Act, 2013 relating o the 'Service of Documents' on a company |
and the members of the company. |
[MTP Mar 2021, ICAT Module, MTP Nov'22]
Answer
Under section 20 of the Companies Act, 2013 a document may be served on a company or an officer
thereof by sending it to the company or the of ficer at the registered office of the company by registered
post or by speed post or by courier service or by leaving it at its registered office or by means of such
electronic or other mode as may be prescribed.

However, in case where securities are held with a depository, the records of the beneficial ownership may
be served by such depository on the company by means of electronic or other mode.

Under section 20 (2), save as provided in the Act or the rule thereunder for filing of documents with the

‘registrar in electronic mode, a document may be served on Registrar or any member by sending it to him
by post or by registered post or by speed post or by courier or by delivering at his office or address, or
by such electronic or other mode as may be prescribed. K

However, a member may request for delivery of any document through a particular mode, for Wthh he
shall pay such fees as may be determined by the company in its annual general meeting. ‘
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Question 29
Parag Constructions Limited is a leading infrastructure company. One of the directors of the company Mr.
Parag has been signing all construction contracts on behalf of company for many years. All the parties who
ever deal with the company know Mr. Parag very well. Company has got a very important construction
confract from a renowned soffware company. Parag constructions will do construction for this site in
partnership with a local contractor Firozbhai. Mr. Parag signed partnership deed with Firozbhai on behalf
of company because he has an implied authority. Later in a dispute company denied to accept liability as a
partner. Can the company deny its liability as a partner?

[ICAT Module]
Answer
Relevant provision
As per section 22 of the Companies Act, 2013 a company may authorize any person as its attorney to
execute deeds on its behalf in any place either in or outside India. But common seal should be affixed on
his authority letter or the authority letter should be signed by two directors of the company or it should
be signed by one direcfor and secretary. This authority may be either general for any deeds or it may be
for any specific deed. :

A deed signed by such an attorney on behalf of the compaﬁy and under his seal shall bind the company as
if it were made under its common seal.

Conclusion

In the present case company has not neither given any written authority not affixed common seal of the
authority lefter. It means that Mr. Parag.is not legally entitled to execute deeds on behalf of the
company. Therefore, deeds executed by him are not binding on the company. Therefore, company can
deny its liability as a partner. :

Question 30:

Sapphire Private Limited has registered its articles along with memorandum as on 1st July 2021, The

directors of the company seeks your advice regarding the effect of registration of the company on the

company itself and on its members.
[May 2022]

Answer

A_é per Section 9 and 10 of the Companies Act, 2013 following shall be the effect of registration of a

company: v

(1) - From the date of incorporation, the subscribers to the memorandum and all members of the company,
‘shall become a body corporate. ' k

(2) Such a registered company shall be capable of exercising all the functions of an incorporated company
with the perpetual succession with power' Yo acquire, hold and dispose of property, and to contract and
to sue and be sued.

(3) The memorandum and articles shall, when registered, bind the company and the members thereof to
the same extent as if they respectively had been signed by the company and by each member, and
contained covenants on its and his part. to observe all the provisions of the memorandum and of the
articles.

(4) All monies payable by any member to the company under the memorandum or articles shall be a debt
due from him o the company.

Question 31 )

Mr. Aditya had incorporated a one person company on 07.07.2021. Mr. Yash was named as a hominee in the
memorandum of the said one person company. Now, Mr. Aditya, considering the perpetual nature of
company form of -business, desires to appoint ABC Private Limited as a nominee instead of Mr. Yash.
Examine-with reference to the Companies Act, 2013, whether the proposal of Mr. Adlfya to appoint ABC
Private Limited as a nominee is valid?

[RTP Nov 2022}
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Answer

As per the provisions of Rule 3(1) of the Companies (Incorporation) Rules, 2014, only a natural person
who is an Indian citizen whether resident in India or otherwise-

(@) shall be eligible to incorporate a One Person Company (OPC);

(b) shall be a nominee for the sole member of a One Person Company (OPC).

By taking into account the above provisions, ABC Private Ltd. cannot be appointed as nominee in one person
company as only natural persons can be appointed as a nominee. Hence, the proposal of Mr. Aditya to
appoint ABC Private Ltd. as a nominee is not valid.

Question 32
The Article of Association (AOA) of AB Ltd. provides that documents may be served upon the company
only through Speed Post. Suresh dispatches some documents o the company by courier, under certificate
of posting. The company did not accept it on the ground that it is in violation of the AOA. As a result
Suresh suffered from loss. Explain  with reference to the provisions of the Companies Act, 2013:

(i) Whether refusal of document by the company is valid?

(ii) Whether Suresh can claim damages for it?

.

[Nov 22]
Answer
Serving of document to Company
In terms of Section 20(1) of the Companies Act, 2013, a document may be served on a company or an
officer thereof by sending it to the company or the officer at the registered office of the company by-
e registered post, or
s  speed post, or
® courier service, or
e leaving it at its registered office, or
e means of such electronic or other mode as may be prescribed.

In the instant case, Suresh dispatches some document to AB Ltd. by courier whereas the AOA of said
company provides that documents may be served upon the company only through Speed Post. AB Ltd. did
not accept the documents on the ground that it is in violation of the AOA.
Taking into accoun'r the above provision,
() Refusal of documents by AB Ltd. is not valid as sending of documents by courier to AB Ltd. is
complying with the prov:éons given under section 20(1) of the Act.
(i) Since, the AB Ltd. is at fault by not accepting the documents sent by Suresh, YES, he can claim the
damages for any loss occurred to him.
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MCQs

Question 1: [Section 141

20 members is proposing to convert itself into a private company. For this purpose, the company
needs to alter its articles by inserting three restrictive clauses as specified in Section 2(68) and
the consequent change in the name of the company requires:

(a) A SR and prior approval of the CG.

(b) A SR prior approval of the NCLT.

(c) A SR and prior approval of the ROC.

(d) A SR and prior approval of the State Government.

Inview of the fact that a private company enjoys a number of privileges, Orange Pharma Limited having

Answer - (a)
Summary: According fo sec 14 (Alteration of AOA) requires a SR to be passed and in case of
conversion of public Itd to private Ltd., approval of the CG is required.

Question 2: [Section 51

In case of a private company, the provisions for entrenchment may be made af the time of formation of
the company or by amendment of articles,
* (a) By passing a special resolution
(b) With the consent of all the members
(c) ‘By passing a special resolution and approval of the Central Government
(d) With the consent of all the members and approval of the Central Government
(MTP May 2022/ ICAT Module)

Answer -~ (b)
Summary: The provisions for entrenchment referred to in section 5(3) shall only be made either on
formation of a company, or by an amendment in the articles agreed to by all the members of the

R A A R

company in the case of a private company and by a special resolution in the case of a public company.

Question_3: [Section 131

2019. Relevarit MCA filing was done onh due time and then company got its new stationery printed on 15
~July 2019. However, there was a delay in issue of Certificate and Company received new certificate on

20™ August 2019. Company wants to enter into a lease agreement for new premise. When can they do
such agreement in new name of the Company?

(a) 30th May 2019

(b) 1st July 2019

(c) 20th August 2019

(d) 10th August 2019

(MTP May 2020)

Swastik Private Limited passed a SR fo change its name to Swastik Darshan Private Limited on 30™ May \

Answer - (c)
Summary: The contract will come into force from the date of receipt of the Certificate of Incorp.

Question 4: [Section 8]

Abbhilasha and Amrita have incorporated a not-for-profit private limited company which is
registered under Section 8 of the Companies Act, 2013. One of their friends has informed them
that their co. can be categorized as a 'small co.’ because as per the last profit and loss account for
year ending 31°" March 2019, its /0 was less than Rs.40 crores, and its paid-up share capital was less
than Rs. 4 crores.

(a) A section 8 co. which meets the criteria of 'T/0' and PUSC in the last F/Y, can avail the status
of 'small company' only if it acquires at least 5% stake in another 'small company within the
immediately following F/Y.

(b) If the acquisition of minimum 5% stake in another 'small company’ materializes in the second
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F/Y (and not in the immediately following F/Y) after meeting the criteria of ‘t/0' and ‘paid-up
share caprral then with the written permission of concerned ROC, it can acquire the status of
‘'small co.'

(c) The s*a’rus of 'small company’ cannot be bestowed upon a 'not for profit’ company which is
registered under Section 8 of the Companies Act, 2013,

(d) A section 8 co., if incorporated as a private limited co. (and not as public limited co.) can avail
the. status of 'small co.’ with permission of concerned ROC, after it meets criteria of 'T/0' and
‘PUSC.

Answer - (c)
Summary: As per Sec 8 ~ Cos. formed with charitable object cannot be transformed into small co.

Question 5: [Section 131

N Limited having 152 members was incorporated with the main objects of manufacture of
ceramic goods, glazed, unglazed floor and wall ftiles, etc. and to carry on trading in such
products. After 3 years of business, it wants to diversify its business by entering into the field of
manufacturing electronic goods for which it is required to alter its objects clause. Advise the
company.
(a) The company can alter its MoA by passing an OR and obtaining the confirmation of the RD.
(b) The company can alter its MoA by passing an SR at the shareholders’ meeting.
(c) The company can alter its MoA in relation to the objects clause by passmg an SR at the
sharehoiders’ meeting and obtaining the confirmation of the RD. |
(d) The co. can alfer its MoA in relation to the objects clause by passing an SR at the shareholders'’
meeting and simultaneously publishing the contents of the SR in two newspapers (one in English |
and the other one in vernacular language) circulating in that area.

e

Answer ~ (b)
Summary: As per Sec 13, any company can alter its object clause by passing a SR.

Question 6: [Basic Question]

canhnot be a subscriber to the Memorandum of Association and Articles of

Association.
(a) A company '
(b) Government ' ‘
(¢) Minor e
(d) Major
(MTP November 2020)

Answer ~ (c)
Summary: A person incompetent to the contract cannot be a subscriber to MOA and AOA.

Question 7: [Section 81

Where a co. is granted a license u/s 8, it is not required to use ___ eventuthit is a limited company:
(a) Guarantee company: :
(b) Limited Liability Partnership;
(c) Limited or Private Limited, as the case may be;
(d) Development Authority. (MTP November 2020, May
2022) ‘
Answer - (c) -
Summary: A section 8 co. is not required to add the word "Limited" or Pvt Limited as a suffix.

Question 8: [Basic] :
Lalit made an offer to Managing Director (MD) of a company. MD accepted the offer though he had no '

authority to do so. Subsequently Lalit withdrew the offer but the company had already ratified the
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'MD's acceptance. State which of the statement given hereunder is correct:
(a) Lalit is bound with the offer due to ratification
(b) An offer once accepted cannot be withdrawn
(c) Both option (a) & (b) is correct
(d) Lalit is not bound to an offer.

(MTP May 2021)

[ Answer - (c) l

Question 9: [Section 7]

If a company is registered by furnishing incorrect information, then it's winding up may be ordered by:
(a) CG

(b) Registrar of Companies

(¢) National Company Law Tribunal

(d) Court

(MTP May 2021)

R e

Answer - (c)
Summary: Winding up can only be ordered by NCLT. RoC can only make petition o NCLT.

Question 10: [Section 2(87)1
A Ltd. is holding 61% shares in B Ltd. & B Ltd. holds 51% in C Ltd. State which is the correct statement

(a) C Ltd. is the holding company to A Ltd.

(b) C Ltd. is the holding company to B Ltd.

(c) B Ltd. is the Subsidiary to C L1d.

(d) Both B Ltd. and € Ltd. are subsidiary to A Ltd.

(MTP November 2022)
Answer - (d) '
Summary: As per Sec 2(87)," Subsidiary co. means a company exercises or controls more than % of

the total voting power either at its own or'tog ether with one or more of its subsidiary companies.

i e s
B e G i

Question 11: [Section 3]

A Public company may be formed by:
(a) Only two persons
(b) Not more than three persons -
(c) Not more than Seven Persons
(d) Seven or more person

(RTP November 2022)

Answer - (d)
Summary: As per Sec 3, public co. may be formed for lawful purpose by >= 7 persons
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estion 12: [Section 3
Today, it's May 2023. Mr. Nilanjan Chattopadhyay a 24 years old Indian youngster, who returned back to

India in January month of 2023 after completing his education in bio-nutrient and willing to form an OPC;
but not sure about the requirements or pre-conditions regarding eligibility. He read some articles on
provisions related to OPC and concluded:;

(i)  OPC can be formed by IndianCitizen only

(i) He can't form OPC because inimmediate previous year he was not resident in India

(a)- Both the conclusions are valid
(b) None of the conclusion is valid
(c) First conclusion is invalid
(d) Second conclusion is invalid
(ICAI Module/ MTP2 May 2023)

Answer - (d)
Summary: Only anaturdl person, other than minor; who is an Indian citizen and whether resident in
India or otherwise shall be eligible to incorporate an OPC.

AR

Question 13: [Section 4(5)1
In case of an application for reservation of name or for change of its name by an existing company, the
Registrar may reserve the name for a period of ............. from the date of approval '

(a) 90 days

(b) 60 days

(c) 30 days

(d) 20 days

(ICAI Module/ MTP2 May 2023)

Answer - (b)
Summary: Registrar may reserve the name for a period of sixty days from the date of approval.

estion 14: [Section 10¢1Ya

Modern Furniture incorporated on 30th June 2022; its directors filled a declaration under section 10A
(1)(a) regarding receipt of payment i.e., value of share (against share subscribed by subscriber) o
registrar on 18th Apr'll 2023 The company and its officers (of ficers who are in default) shall be charged
with penalty of:

(a) Rs. 1,11,000 and Rs. 1,11 000 respectively

(b) Rs. 50,000 and Rs.1,11,000 respectively

(c) Rs. 1,11,000 and Rs. 50,000 respectively

(d) Rs. 50,000 and Rs.1,00,000 respectively

(ICAI Module)

Answer - (d)
Summary: The declaration has 1o be filled within 180 days fr'om the date of incorporation of the
company otherwise a penalty on company of Rs. 50,000 and OID of Rs.1000/day.

estion 15: [Section 15
I.T.C limited changed its name to ITC limited. Company and officers thereat made default by failing to

make alteration in every issued copy of memorandums and articles. In this context you are required to
pick incorrect statements out of following: '
(i) Alternation shall be made to every copy of MOA/AQA because these are considered as Public Doc.
(ii) Alternation shall be made to every copy be it in electronic form or otherwise.
(iii) Penalty shall be rupees one thousand for every copy of the articles issued without such alteration.
(a) (ii) only
(b) (iii) only
(c) (ii) and (iii) only
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(d) None of (i), (ii) and (iii)

(ICAI Module)

Answer - (d)
Summary: Every alteration is to be noted in every copy of MOA/AOA, be it electronic or otherwise;
they are public docs, the company and OID will be penalized if section not followed properly.

Question 16: [Section 13]
XYZ Limited having 167 members was incorporated with the main object to manufacture ceramic
goods, glazed, unglazed filoor and wall tiles, etc. and to carry on trading in such products. After
three years of successful operation, it wants to diversify its business by entering info the field of
manufacturing electronic goods for which it is required to alter its objects clause. Advise the
company in relation to alteration of Memorandum.
(a) The company can aiter its Memorandum of Association by passing an ordinary resolution and
getting it confirmed by the Regional Director (RD).
(b) The company can alter its Memorandum of Association by passing a special resolution in the
shareholders meeting.
(¢) The company can alter its Memorandum of Association in relation to the objects clause by
passing a special resolution in the Board meeting.
(d) Publishing the contents of special resolution in two newspapers (one in English and the other one
- in vernacular language) circulating in that area.
. (May 2023)
l Answer - (c) i |
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Chapter 3 - Prospectus and Allotment

of Securities

Question 1
Examine the validity of this dlletment in the light of the provisions of the Companies Act, 2013 :
The Board of Directors of Reckless Investments Lid. have allotted shares to the investors of the company
without issuing a prospectus witrh the concerned Registrar of Companies. Explain the remedy available to the
investors in this regard.

' [MTP- Aug 2018]
Answer
Relevant Provision: ‘
According To Section 23 of the Companies Act, 2013, a public company can issue securities To the public only
by issuing a prospectus. Section 26 (1) lays down the matfers required to be disclosed and included in a
prospectus and requires the registration of the prospectus with the Registrar before its issue.

Conclusion:

In the given case, the company has violated with the above provisions of the Act and hence the allotment
made is void. The company will have to refund the entire moneys received and will also be punishable under
section 26 of the Act.

Question 2
The Board of Directors of Charndra Ltd. proposes fo issue the prospectus inviting offers from the public for
subscribing the shares of the Company. State the reports which shall be included in the prospectus for the
purposes of providing financial information under the provisions of the Companies Act, 2013.

[Nov- 2019, RTP- Nov 2020, RTP May 2022]
Answer
Relevant Provision:
As per section 26(1) of the Companies Act, 2013, every prospectus issued by or on behalf of a public
company either with reference to its formation or subsequently, or by or on behalf of any person who is or
has been engaged or interested in the formation of a public company, shall be dated and signed and shall
state such information and set out such reports on financial information as may be specified by the
Securities and Exchange Board in consultation with the Central Government:

Provided that until the Securities and Exchange Board specifies the information and reports on financial
information under this sub-section, the regulations made by the Securities and Exchange Board under the
Securities and Exchange Board of India Act, 1992, in respect of such financial information or reports on
financial information shall apply.

Prospectus issued make a declaration about the compliance of the provisions of this Act and a statement to
the effect that nothing in the prospectus is contrary to the provisions of this Act, the Securities Contracts
(Regulation) Act, 1956 and the Securities and Exchange Board of India Act, 1992 and the rules and
regulations made thereunder. -

Conclusion: - . ‘ .

Accordingly, the Board of Directors of Chandra Ltd. who proposes to issue the prospectus shall provide
such reports on financial information as may be specified by the Securities and Exchange Board in
consulfation with the Central Government in compliance with the above stated provision and make a
declaration about the compliance of the above stated provisions. o
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Question 3

Keya Limited decides to issue 1,00,000 securities of the company. The company decides to publish an
advertisement of the prospectus. Enumerate to the company about necessary contents of its memorandum
to be specified therein.

[RTP- May 2021]

Answer

Relevant Provision:

According to Section 30, where an advertisement of any prospectus of a company is published in any
manner, it shall be necessary to specify therein the contents of its memorandum as regards the following:

(i) the objects,
“(ii) the liability of members and the amount of share capital of the company,
(iii) the names of the sighatories Yo the memorandum,

(iv) the number of shares subscribed for by the signatories, and

(v) the capital structure of the company.

Question 4
Prakhar Ltd. intends to raise share capital by issuing Equity Shares in different stages over a certain period
of time. However, the company does not wish to issue prospectus each and every time of issue of shares.
Considering the provisions of the Companies Act, 2013, discuss what formalities Prakhar Ltd. should follow
to avoid repeated issuance of prospectus?

[RTP- Nov 2018]

OR
What is a Shelf-Prospectus? State the important provns;ons relating to the issuance of Shelf-Prospectus
under the provusuons of Companies Act,2013.
[Nov- 2018]

Answer
Relevant Provision:
Shelf prospectus means a prospectus in respect of which the securities or class of securities included
therein are issued for subscription in one or more issues over a certain period without the issue of a
further prospectus

According to Section 31 of the Company Act, 2013 any class or classes of companies, as the Securities and
Exchange Board may provide by regulations in this behalf, may file a shelf prospectus with the Regls‘rrar at
the stage:

(i) of the first offer of securities included therein which shall indicate a period not exceeding one year as
the period of validity of such prospectus which shall commence from the date of opening of the first
offer of securities under that prospectus, and

(i) in respect of a second or subsequent offer of such securities issued durmg the period of vahdn'ry of that
prospectus, no further prospectus is required.

The other formalities related to such repeated/subsequent issue of shares-

- A company filing a shelf prospectus shall be required to file an information memorandum containing all
material facts relating to new charges created, changes in the financial position of the company as have
occurred between the first or previous offer of securities and the succeeding offer of securities and such
other changes as may be prescribed, with the Registrar within the prescribed time, prior to the issue of a
second or subsequent offer of securities under the shelf prospectus.

Conclusion:
Thus, Prakhar Ltd. can follow the above provisions and can issue a shelf prospectus.

Question b
ABC Limited proposes to issue series of debentures frequently within a period of one year fo raise the
| funds without undergoing the complicated exercise of issuing the prospectus every time of issuing a new
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series of debentures. Examine the feasibility of the proposal of ABC Limited having taken into account the
concept of deemed prospectus dealt witkhunder the provisions of the Companies Act, 2013.

[July- 2021]
Answer
Relevant Provision:
Information Memorandum together with Shelf Prospectus is deemed Prospectus. The expression “shelf
prospectus” means a prospectus in respect of which the securities or class of securities included therein
are issued for subscription in one or rrore issues over a certain period without the issue of a further
prospectus. [Explanation to Section 31]

Any class or classes of companies, as thie Securities and Exchange Board may provide by regulations in this

behalf, may file a shelf prospectus with the Registrar at the stage:

(i) of the first offer of securities inckuded therein which shall indicate a period not exceeding one year as
the period of validity of such prospectus which shall commence from 'rhe date of opening of the first
offer of securities under that pros pectus, and

(i) in respect of a second or subsequent offer of such securities issued during the period of validity of
that prospectus,

No further prospectus is required for issue of securities. [Sub-section (1)]

Conclusion:
Hence, the proposal of ABC Limited to take into account the concept of deemed prospectus is correct.

Author's Note:

Tt seems that ICAT has casudly used the word "Deemed Prospectus” in its question in order to confuse
students. Student will have to understand that this question is based on the concept of shelf prospectus
and in no way related to Section 25 - Deemed prospectus.

Question 6

What is meant by “Abridged Prospectus”? Under what circumstances an abridged prospectus need not
accompany the detailed information regirding prospectus along with the application form? What are the
penalties in case of default in complying with the provisions related fo issue of abridged prospectus?

' , [MTP- March 2019, MTP Oct 2021]
Answer ! I
Relevant Provision:
Meaning of Abridged Prospectus: According to Section 2(1) of the Companies Act, 2013, an abridged
prospectus means a memorandum contaiting such salient features of a prospectus as may be specified by
the Securities and Exchange Board by making regulations in this behalf.

/

Circumstances under which the abridged prospectus need not accompany the application forms:

Section 33 (1) of the Companies Act, 2013 states that no application form for the purchase of any of the

securities of a company can be issued unless such form is accompanied by an abridged prospectus. In ferms

of the Proviso to section 33 (1) an abeidged prospectus need not accompany the application form if it is

shown that the form of application was issued:

e In connection with a bona fide invitation to a per'son to enter info an underwriting agreement with
respect to such securities; or -

e Where the securities are not offered to the public.

Conclusion:

If a company makes any default in complying with the provisions of this section, it shall be liable to a penalty

of fifty thousand rupees for each default.

Question 7

An allottee of shares in a Company brought action agamsf a Director in respect of false statements in
rospectus. The director contended that the statements were prepared by the promoters and he has relied

Chapter 3 Prospectus and Allotment of Securities . Page 37
\-‘

N




The Ultimate Solution - Question Bank ~ By Shubham Singhal (AIR 4)

on them. Is the Director liable under the circumstances? Decide referring to the provisions of the
Companies Act, 2013

. [MTP- March 2018, MTP Oct 19, MTP March 21]
Answer
Yes, the Director shall be held liable for the false statements in the prospectus under sections 34 and 35
of the Companies Act, 2013. Whereas section 34 imposes a criminal punishment on every person who
authorises the issue of such prospectus, section 35 more particularly includes a director of the company in
the imposition of liability for such misstatements.

The only situations when a director will not incur liability for misstatements in a prospectus are as under:

No criminal liability under section 34 shall apply to a person if he proves that such statement or omission
was- immaterial or that he had reasonable grounds to believe, and did up to the time of issue of the
prospectus believe, that the statement was true or the inclusion or omission was necessary.

No civil liability for any mis statement under section 35 shall apply to a person if he proves that:

(i} Having consented to become a director of the company, he withdrew his consent before the issue of
the prospectus, and that it was issued without his authority or consent: or

(i) The prospectus was issued without his knowledge or consent, and that on becoming aware of its issue,
he forthwith gave a reasonable public notice that it was issued without his knowledge or consent.

‘Conclusion: -
Therefore, in the present case the director cannot hide behind the excuse that he had relied on the
‘promoters for making correct statements in the prospectus. He will be liable for mis statements in the

prospectus. /

Qluestion 8 ,

With a view Yo issue shares to the general public a prospectus containing some false information was issued
by a company. Mr. X received copy of the prospectus from the company, but did not apply for allotment. of
any shares. The allotment of shares to the general public was completed by the company within the
stipulated period. A few months later, Mr. X bought 2000 shares through the stock exchange at a higher
price which later on fell sharply. X sold these shares at a heavy loss. Mr. X claims damages from the
-company for the loss suffered on the ground the prospectus issued by the company contained a false
statement. Referring to the provisions of the Companies Act, 2013 examine whether X's.claim for damages
is justified. ‘

. [MTP March 20187
Answer
Under section 2 (70) of the Companies Act, 2013, “prospectus” means any document described or issued as a
prospectus and includes a red herring prospectus referred to in section 32 or shelf prospectus referred to
in section 31 or any notice, circular, advertisement or other document inviting offers from the public for
the subscription or purchase of any securities of a body corporate..

.| A prospectus is a document inviting offers from the public. The prospectus and any statement therein has
no legal binding either on the company or its directors, promoters or experts to a person who has not
purchased securities in response to it. Since, X purchased shares through the stock exchange (open market)
which cannot be said to have bought shares on the basis of prospectus. X cannot bring action for deceit
against the directors. ‘

Hence, X will not succeed. It was also held in the case of Peek Vs. Gurney that the above-mentioned remedy

by way of damage will not'be available to a person if he has not purchased the shares on the basis of
rospectus. ‘ : :

Question 9

RD Ltd. issued a prospectus. All the statements contained therein were literally true. It also stated that

company-had paid dividends for a number of years but did not disclose the fact that the dividends were not
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paid out of trading profits but out of capital profits. An allotee of shares claims o avoid the contract on
the ground that the prospectus was false in material particulars. Decide that the argument of shareholder,
as per the provision of the Companies Act, 2013, is correct or not?

[Dec- 2021}
Answer
Relevant Provision:
According to section 34 of the Companies Act, 2013, where a prospectus, issued, circulated or distributed,
includes any statement which is untrue or misleading in form or context in which it is included or where any
inclusion or omission of any matter is likely to mislead, every person who authorises the issue of such
prospectus shall be liable under section 447.

Further, Section 35(3) provides that, where it is proved that a prospectus has been issued with intent fo
defraud the applicants for the securities of a company or any other person or for any fraudulent purpose,
every person referred to in section 35(1), shall be personally responsible, without any limitation of liability,
for all or any of the losses or damages that may have been incurred by any person who subscribed o the
securities on the basis of such prospectus.

Conclusion:

In the given question, the non-disclosure of the fact that dividends were paid out of capital profits is a
concealment of material fact as a company is normally required to distribute dividend only from trading or
revenue profits and under exceptional circumstances it can pay dividend out of capital profits. Hence, a
material misrepresentation has been made.

Accordingly, in the given case the allottee can avoid the contract of allotment of shares.

Question 10
H Ltd. is the holding company of S Pvt. Ltd. As per the last profit and loss account for the year ending 31
March, 2022 of S Pvt. Ltd., its turnover was? 1.80 crores; and paid up share capital was 80 lakhs. The
Board of Directors wants to avail the status of a small company. The company secretary of the company
advised the directors that the company cannot be categorized as a small company. In the light of the
above facts and in accordance with the provisions of the Companies Act, 2013, you are required to
examine whether the contention of pracﬁcmg company secretary is correct, explaining the relevant
provisions of the Act.
- [May 2023, Nov'22, RTP and MTP May- 2020] (5 marks)
Answer
Relevant Provision:
Under section 35 (1) of the Companies Act 2013, where a person has subscribed for securities of a company
acting on any statement included in the prospectus which is misleading and has sustained any loss or damage
as a consequence thereof, the company and every person including an expert shall, be liable to pay
compensation o the person who has sustained such loss or damage.

In the present case, Mr. Alok purchased the shares of Sudarshan Exports Ltd. on the basis of the expert
report published in the prospectus. Mr. Alok can claitm compensation for any loss or damage that he might
sustained from the purchase of shares, which has not been mentioned in the given case.

Conclusion::
Hence, Mr. Alok will have no remedy against the company.

Circumstances when an_expert _is not liable: An expert will not be liable for any mis- statements in the
prospectus under the following situations:
e Under section 26 (5), that having given his consent, but withdrew it in writing before delivery of the
~ copy of prospectus for registration, or
o Under section 35 (2), that the prospectus was issued without his knowledge / consent and that on
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on them. Is the Director liable under the circumstances? Decide referring to the provisions of the
Companies Act, 2013

[MTP- March 2018, MTP Oct 19, MTP March 21]
Answer
Yes, the Director shall be held liable for the false statements in the prospectus under sections 34 and 35
of the Companies Act, 2013. Whereas section 34 imposes a criminal punishment on every person who
authorises the issue of such prospectus, section 35 more particularly includes a director of the company in
the imposition of liability for such misstatements.

The only situations when a director will not incur liability for misstatements in a prospectus are as under:
No criminal liability under section 34 shall apply to a person if he proves that such statement or omission
was- immaterial or that he had reasonable grounds to believe, and did up to the time of issue of the
prospectus believe, that the statement was true or the inclusion or omission was necessary.

No civil liability for any mis statement under section 35 shall apply To a person if he proves that:
(Y Having consented to become a director of the company, he withdrew his consent before the issue of
the prospectus, and that it was issued without his authority or consent: or
(i) The prospectus was issued without his knowledge or consent, and that on becoming aware of its issue,
he forthwith gave a reasonable public notice that it was issued without his knowledge or consent.

‘Conclusion: ;
Therefore, in the present case the director cannot hide behind the excuse that he had relied on the
promoters for making correct statements in the prospectus. He will be liable for mis statements in the

prospectus.

Question 8
With a view to issue shares to the general public a prospectus containing some false information was issued
by a company. Mr. X received copy of the prospectus from the company, but did not apply for allotment of
any shares. The allotment of shares to the general public was completed by the company within the
stipulated period. A few months later, Mr. X bought 2000 shares through the stock exchange at a higher
price which later on fell sharply. X sold these shares at a heavy loss. Mr. X claims damages from the
company for the loss suffered on the ground the prospectus issued by the company contained a false
statement. Referring to the provisions of the Companies Act, 2013 examine whether X's claim for damages
is'justified. ‘

) [MTP March 2018]
Answer
Under section 2 (70) of the Companies Act, 2013, “prospectus” means any document described or issued as a

‘prospectus and includes a red herring prospectus referred Yo in section 32 or shelf prospectus referred to
in section 31 or any notice, circular, advertisement or other document inviting offers from the public for
the subscription or purchase of any securities of a body corporate.

- A prospectus is a document inviting offers from the public. The prospectus and any statement therein has
no legal binding either on the company or its directors, promoters or experts to a person who has not
purchased securities in response to it. Since, X purchased shares through the stock exchange (open market)
which cannot be said to have bought shares on the basis of prospectus. X cannot bring action for deceit
against the directors. "

Hence, X will not succeed. It was also held in the case of Peek Vs. Gurney that the above-mentioned remedy
by-way of damage will not be available to a person if he has not purchased the shares on the basis of
prospectus. ‘ '

Question 9

RD Ltd. issued a prospectus. All the statements contained therein were literally true. It also stated that
company: had paid dividends for a number of years but did not disclose the fact that the dividends were not
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paid out of frading profits but out of capital profits. An allotee of shares claims to avoid the contract on
the ground that the prospectus was false in material particulars. Decide that the argument of shareholder,
as per the provision of the Companies Act, 2013, is correct or not?

[Dec- 2021]
Answer
Relevant Provision:
According to section 34 of the Companies Act, 2013, where a prospectus, issued, circulated or distributed,
includes any statement which is untrue or misleading in form or context in which it is included or where any
inclusion or omission of any matter is likely to mislead, every person who authorises the issue of such
prospectus shall be liable under section 447..

Further, Section 35(3) provides that, where it is proved that a prospectus has been issued with infent to
defraud the applicants for the securities of a company or any other person or for any fraudulent purpose,
every person referred to in section 35(1), shall be personally responsible, without any limitation of liability,
for all or any of the losses or damages that may have been incurred by any person who subscribed to the
securities on the basis of such prospectus.

Conclusion:

In the given question, the non-disclosure of the fact that dividends were paid out of capital profits is a
concealment of material fact as a company. is normally required to distribute dividend only from trading or
revenue profits and under exceptional circumstances it can pay dividend out of capital profits. Hence, a
material misrepresentation has been made.

Accordingly. in the given case the allottee can avoid the contract of allotment of shares.

Question 10

H Ltd. is the holding company of S Pvt. Ltd. As per the last profit and loss account for‘ The year ending 31
March, 2022 of S Pvt. Ltd., its turnover was? 1.80 crores; and paid up share capital was 80 lakhs. The
Board of Directors wants to avail tThe status of a small company. The company secretary of the company
advised the directors that the company cannot be categorized as a small company. In the light of the
above facts and in accordance with the provisions of the Companies Act, 2013, you are required to
examine whether the contention of pmc’rlcmg company secretary is correct, explaining the relevant
provisions of the Act. ,
d [May 2023, Nov'22, RTP and MTP May- 2020] (5 marks)
Answer

Relevant Provision:

Under section 35 (1) of the Companies Act 2013, where a person has subscribed for securities of a company
acting on any statement included in the prospectus which is misleading and has sustained any loss or damage
as a consequence thereof, the company and every person including an expert shall, be liable to pay
compensation to the person who has sustained such loss or damage.

In the present case, Mr. Alok purchased the shares of Sudarshan Exports Ltd. on the basis of the expert
report published in the prospectus. Mr. Alok can claim compensation for any loss or damage that he might
sustained from the purchase of shares, which has not been mentioned in the given case.

Conclusion::
Hence, Mr. Alok will have no remedy against the company

Circumstances when an expert is not ligble: An expert will not be liable for any mis- statements in the
prospectus under the following situations:

o Under section 26 (5), that having given his consent, but withdrew it in writing before delivery of the
copy of prospectus for registration, or

e Under section 35 (2), that the prospectus was issued without his knowledge / consent and that on
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becoming aware of it, he forthwith gave a reasonable public notice that it was issued without his
knowledge or consent;

e An expert will not be liable in respect of any statement not made by him in the capacity of an expert and
included in the prospectus as such

o Under Section 35 (2) (c) of the Act: It states that, as regards every misleading statement purported to
be made by an expert or contained in what purports to be a copy of or an extract from a report or
valuation of an expert, it was a correct and fair representation of the statement, or a correct copy of,
or a correct and fair extract from, the report or valuation; and he had reasonable ground to believe and
did up to the time of the issue of the prospectus believe, that the person making the statement was
competent to make it and that the said person had given the consent required by Section 26(5) of the
Act to the issue of the prospectus and had not withdrawn that consent before filing of a copy of the
prospectus with the Regusfr'ar' or, to the defendant's knowledge before allotment Ther'eunder-

Question 11

State in what way does the Companies AcT 2013 regulate and restrict the following in respect of a company

going for public issue of shares:

(i) Minimum Subscription, and

(it  Application Money payable on shares being issued
' [MTP- Oct 2018, April 2019, April 2021]

Answer v

Relevant Provision:

The Companies Act, 2013 by virtue of provisions as contained in Section 39 (1) and (2) regulates and

restricts the minimum subscription and the application money payable in a public issue of shares as under:

Minimum subscription [Section 39 (1)INo Allotment shall be made of any securities of a company offered to
the public for subscription; unless; -
~ (i)  the amount stated in the prospectus as the minimum amount has been subscribed; and

(i)  the sums payable on application for such amount has been paid to and received by the company-

Application money: Section 39 (2) provides that the amount payable on application on each security shall not
'be less than 5% of the nominal amount of such security or such amount as SEBI may prescribe by making
any regulahons in this behalf.

FurTher section 39 (3) provides that if the stated minimum amount is not received by the company within 30
days of the date of issue of the prospectus or such time as prescribed by SEBI, the company will be
required Yo refund the application money received within such time and manner as may be prescribed.

In case of any default under sub-section; the company and its officer who is in default shall be liable to a
penalty, for each default, of one thousand rupees for each day during which such default continues or one
lakh rupees, whichever is less.

.| Section 40 (3) provides that all moneys received on application from 'rhe'public for subscription to the
| securities shall be kept in a separate bank account maintained with a scheduled bank.

Question 12 )
A Ltd. issued 1,00,000 equity shares of Rs. 100 each at par to the public by issuing a prospectus. The
prospectus discloses the minimum subscription amount of Rs. 15,00,000 required to be received on
application of shares and share application money shall be payable at Rs. 20 per share. The prospectus
further reveals that A Ltd. has applied for listing of shares in 3 recognized stock exchanges of which 1
application has been rejected. The issue was fully subscribed and A Ltd. received an amount of Rs.
20,00,000 on share application. A Ltd., then proceeded for allotment of shares. )
Examine the three disclosures in the above case study which are the deciding factors in an allotment of
shares and the consequences for violation, if any under the provisions of the Companies Act, 2013.

: [Jan- 2021, MTP 2 May'23]
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Answer
Relevant Provision: v
As per the requirement of the question, disclosures which are the deciding factors in an allotment of shares
are laid down in section 39 of the Companies Act, 2013.
According to Section 39(1), no allotment of any securities of a company offered fo the public for
subscription shall be made unless-

(i) the amount stated in the prospectus as the minimum amount has been subscribed, and

(i) the sums payable on application for the amount so stated have been paid to, and received by the

company by cheque or other instrument.

The amount payable on application on every security shall not be less than five per cent of the nominal
amount of the security or such other percentage or amount, as may be specified by the Securities and
Exchange Board by making regulations in this behalf.

Given Case and Analysis:

In the question, A Ltd. issued shares to public by issuing of prospectus, disclosing minimum subscription,
sum payable on application for the amount; and the amount received on share application is more than 5% of
the nominal amount of the security.

Further, it revealed that A Ltd. has applied for listing of shares in 3 recognized stock exchanges of which
one application was rejected.

In the given instance, there is compliance to section 23, as nothing is talked about matters required to be
included in the prospectus under section 26 (1) and about filing with the registrar; assuming that the said
requirements have been complied with, requirement of section 39 as regards obtaining of minimum
subscription and the minimum amount receivable on application (not less than 5% of the nominal value of the
securities offered) are fulfilled.

The provisions of section 40 of the Companies Act, 2013 states that every company making public offer
shall, before making such offer, make an application to one or more recognized stock exchange or exchanges
and obtain permission for the securities to be dealt with in such stock exchange or exchanges.

; .
The above provision is very clear that not only the company has to apply for listing of the securities at a
recognized stock exchange, but also obtain permission thereof from all the stock exchanges where it has
applied, before making the public offer.

Since one of the three recognized stock exchanges, where the company has applied for enlisting , has
rejected the application and the company has proceeded with making the offer of shares, it has violated
the provisions of section 40. Therefore, this shall be deemed to be irregular allotment of shares.

Conclusion:
Consequently, A Ltd. shall be required to refund the application money to the applicants in the prescribed
manner within the stipulated time frame. '

Question 13 } p
Kapoor Builders Limited decides to pay 2.5 percent of the value of debentures as underwriting commission
to the underwriters but-the Articles of the company authorize only 2.0 percent underwriting commission on
debentures. The company further decides to pay the underwriting commission in the form of flats. Examine
the validity of the above arrangements under the provisions of the Companies Act,2013.
[RTP- May 2018]
Answer vl
Relevant Provision:
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“Section 40 (6) of the Companies Act 2013, provides that a company may pay commission to any person in
connection with the subscription or procurement of subscription to its securities, whether absolufe or
conditional, subject to a number of conditions which are prescribed under Companies (Prospectus and
Allotment of Securities) Rules, 2014. In relation o the case given, the conditions applicable under the above
Rules are as under:

(i)  The payment of such commission shall be authorized in the company's articles of association;

@ity  The commission may be paid out of proceeds of the issue or the profit of the company or both;

(iii)  The rate of commission paid or agreed to be paid shall not exceed, in case of shares, five percent
(6%) of the price at which the shares are issued or a rate authorised by the articles, whichever is
less, and in case of debentures, shall not exceed two and a half per cent (2.5 %) of the price af
which the debentures are issued, or as-specified in the company’s articles, whichever is less;

Conclusion: : ' :
Thus, the Underwriting commission is limited to 5% of issue price in case of shares and 2.5% in case of
debentures subject to the rates in articles of association.

In view of the above, the decision of Kapoor Builders Ltd. to pay underwriting commission exceeding 2% as
prescribed in the Articles is invalid. :

The ‘company may pay the underwriting commission in the form of flats as both the Companies Act and the
Rules do not impose any. restriction on the mode of payment though the source has been restricted to
either the proceeds of the issue or profits of the company.

Question 14

‘Examine the validity of 'rhe following statement referring to The provisions of the Companies Act, 2013
and/or Rules: "The Articles of Association of X Ltd. contained a provision that upte 4% of issue price of’
the shares may be paid as underwriting commission to the underwriters. The Board of Directors of X Ltd.
decided to pay 5% underwriting commission.

o [MTP April- 2019]
: OR
Modern Jewellery Ltd decides to pay 5% issue price of shares as underwriting commission o the
underwriter, but the articles of the company authorize only 4% underwriting commission on shares. Examine
the vahdrry of the above decision under the provision of the Companies Act, 2013.
» [May 2019]
| Answer
Relevant Provision:
Section 40 (6) of the Compames Act 2013, provides that a company may pay commission o any person in
connection with the subscription or pr'ocuremem' of subscription to its securities, whether absolute or
conditional, subject to the number of conditions which are prescribed under Companies (Prospectus and
Allotment of Securities) Rules, 2014. V

~Under the Companies (Prospectus and Allotment of Securities) Rules, 2014 the rate of commission paid or
agreed to be paid shall not exceed, in case of shares, five percent (5%) of the price at which the shares are
issued or a rate authorised by the articles, whichever is less.
In the given problem, the articles of X Ltd. have prescribed 4% underwriting commission buT the directors
decided to pay 5% underwriting commission.

Conclusion:
Therefore the decision of the Board of Directors to pay 5% commission to the underwriters is invalid.

Question 15 e
“Explain various instances which make the allotment of securities as irregular allofmem‘ under the Compames
Act, 2013.
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[May- 2019]
Answer
Relevant Provision:
Irregular allotment: The Companies Act, 2013 does not specifically provide for the term “Irregular
Allotment” of securities. Hence, we have to examine the requirements of a proper issue of securities and
consider the consequences of non- fulfilment of those requirements.

In broad terms an allotment of shares is deemed to be irregular when it has been made by a company in
violation of Sections 23, 26, 39 or 40. Irregular dlotment therefore arises in the following instances:
(i) Where a company does not issue a prospectus in a public issue as required by section 23; or
(ii) Where the prospectus issued by the company does not include any of the matters required fo be
included therein under section 26 (1), or the information given is misleading, faulty and incorrect; or
(iii) Where the prospectus has hot been filed with the Registrar for registration under section 26 (4). or
(iv) The minimum subscription as specified in prospectus has not been received in terms of section 39; or
(v) The minimum amount receivable on application is less than 5% of the nominal value of the securities
offered or lower than the amount prescribed by SEBT in this behalf: or
(vi) In case of a public issue, approval for listing has not been obtained from one or more of the recogmzed
stock exchanges under section 40 of the Companies Act, 2013.

Question 16

TDL Ltd., a public company is planning to bring a public issue of equity shares in June, 2018. The company
has appointed underwriters for getting its shares subscribed. As a Chartered Accountant of the company
appraise the Board of TDL Ltd. about the provisions of payment of underwriter's commission as per
Companies Act, 2013.

[May 2018]
Answer
The provisions of the Companies Act, 2013 regarding the payment of underwriter's commission are as
follows:

Payment of commission: A company may pay commission To any person in connection with the subscription
to its securities, whether absolute or conditional, subject to such conditions as given in Rule 13 of the
Companies (Prospectus and Allotment of Securities) Rules, 2014.

Conditions for the payment of commission:

(a) the payment of; such commission shall be authorized in the company's articles of association;

(b) the commission may be paid.out of proceeds of the issue or the profit of the company or both;

Rate of commission: The rate of commission paid or agreed to be paid shall not exceed, in case of shares,
5% of the price at which the shares are issued or a rate authorised by the articles, whichever is less, and in
case of debentures, shall not exceed two and a half per cent of the price af which the debentures are
issued, or as specified in the company's articles, whichever is less.

Disclosure of particulars: the prospectus of the company shall disclose the following particulars -

a. the name of the underwriters;

b. the rate and amount of the commission payable to the underwriter; and

c. the number of securities which is to be underwritten or subscribed by the underwriter absolutely or
conditionally.

: |
No_commission to be paid: There shall not be paid commission to any underwriter on securities which are ;
not offered to the public faor subscription; |

Copy of contract of payment of commission to be delivered to regisirar: a copy of the contract for the |
payment of commission is delivered to the Registrar at the time of delivery of the prospectus for |

registration.
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‘Question 17

Prakash Limited wants to raise funds for its upcoming project. Accordingly, it has issued private placement

offer letters for issuing equity shares to 55 persons, of which four are qualified institutional buyers and

remaining are individuals. Before the completion of allotment of equity shares under this offer letter,
company issued another private placement offer letter to another 155 persons in their individual names for
issue of its debentures.

Being a public company is it possible for Prakash Limited to issue securities under a private placement
offer? By doing so, whether the company is in compliance with provisions relating to private placement or
should these offers be treated as public offers? What if the offer for debentures is given after allotment
of equity shares but within the same financial year?

: ’ [Dec 2021, MTP- March 2021, MTP May'22, MTP Nov'22]
Answer :
Relevant Provision:
According to section 42 of the Companies Act, 2013 any private or public company may make private
placement through issue of a private placement offer letter.

However, the offer shall be made fo the persons not exceeding fifty or such higher number as may be
prescribed, in a financial year. For counting number of persons, Qualified Institutional Buyers (QIBs) and
.employees of the company being offered securities under a scheme of employees' stock option will not be
“considered.

Further, Rule 14 (2) of the Companies (Prospectus and Allotment of Securities) Rules, 2014 prescribes
maximum of 200 persons who can be offered securities under the private placement in a financial year,
though this limit should be counted separately for each type of security.

It is o be noted that if a company makes an offer or invitation to more than the prescribed number of
persons, it shall be deemed to be an offer to the public and accordingly, it shall be governed by the
provisions relating to prospectus. , :

Also, a company is not permitted to make fresh offer under this section if the allotment with respect to any
offer made earlier has not been completed or otherwise, that offer has been withdrawn or abandoned by
The company. This provision is applicable even if the issue is of different kind of security.

Any offer or invitation not in compliance with the provisions of this section shall be treated as a public
offer and all provisions will apply accordingly. :

Conclusion: :

In the given case Prakash Limited, though a public company but the private placement provisions allow even a
public company to raise funds through this route. The company has given offer to 55 persons out of which 4
are qualified institutional buyers and hence, the offer is given effectively to only 51 persons which is well
within the limit of 200 persons. From this point of view, the company complies the private placement
provisions.

“However, as per the question, the company has given another private placement offer of debentures before
completing the allotment in respect of first offer and therefore, the second of fer does not comply with
the provisions of section 42. :

Hence, the offers given by the company will be treated as public offer. In case the company gives offer for
debentures in the same financial year after allotment of equity shares is complete then both the offers can
well be treated as private placement offers.

Question 18 ' v E
Discuss the provisions relating to private placement of shares under the Companies Act, 2013. ,
[Nov- 2018]
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Answer

Relevant Provision: .

"Private placement” means any of fer of securities or invitation to subscribe securities o a select group of
persons by a company (other than by way of public offer) through issue of a private placement offer letter
and which satisfies below conditions. Any offer or invitation not in compliance with the provisiéns of this
section shall be treated as a public offer and all provisions of this Act, and the Securities Contracts
(Regulation) Act, 1956 and the Securities and Exchange Board of India Act, 1992 shall be required to be
complied with.

If a company makes an offer or accepts monies in contravention of this section, the company, its promoters
and directors shall be liable for a penalty which may extend to the amount involved in the offer or invitation

or two crore rupees, whichever is lower, and the company shall also refund all monies to subscribers within a

period of thirty days of the order imposing the penalty.

Requirements of offer or invitation for subscription of securities on private placement: [Section 421

Issue of private placement offer letter: According to Section 42(1), a company may, make private placement
through issue of a private placement offer letter.

Offer/invitation o number of persons: The offer of securities or invitation to subscribe securities, shall be
made to such number of persons not exceeding fifty or such higher number as may be prescribed, in a
financial year and on such conditions (including the form and manner of private placement) as may be
prescribed in the relevant Rules given in the Companies (Prospectus and Allotment of Securities) Rules,
2014,

Offer/ invitation made to more than the prescribed number of persons : If a company, listed or unlisted,
makes an offer to allot or invites subscription, or allots, or enters into an agreement to allot, securities to
more than the prescribed number of persons, whether the payment for the securities has been received or
not or whether the company intends to list its securities or not on any recognised stock exchange in or
outside India, the same shall be deemed to be an offer to the public and shall accordingly be governed by
the provisions of Part I of Chapter ITT.

No issue of fresh offer/ invitation: No fresh offer or invitation under this section shall be made unless the
allotments with ’r'especf to any of fer or invitation made earlier-

e have been completed, or-”

e that offer or invitation has been withdrawn, or

e abandoned by the company. (Not applicable to specified IFSC Public and IFSC Private Companies)

Offer / invitation treated as public offer: Any offer or invitation not in compliance with the provisions of
this section shall be treated as a public offer and all provisions of this Act, and the Securities Contracts
(Regulation) Act, 1956 and the Securities and Exchange Board of Tndia Act, 1992 shall be required to be
complied with.

Payment of amount: All monies payable towards subscription of securities under this section shall be paid
through cheque or demand draft or other banking channels but not by cash.

Time for allotment of securities: A company making an offer or invitation under this section shall allot its
securities within sixty days from the date of receipt of the application money for such securities. (90 days
in case in the case of specified IFSC Public and IFSC Private Companies)

Default in allotment of securities: Where the company is not able to allot the securities within that period,
it shall repay the application money to the subscribers within fifteen days from the date of completion of
sixty days and if the company fails to repay the application money within the aforesaid period, it shall be
liable to repay that money with interest at the rate of twelve per cent per annum from the exptr'y of the
sixtieth day: .
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[ separate Bank Account: Provided that monies received on application under this section shall be kept in a
separate bank account in a scheduled bank and shall not be utilised for any purpose other than—

(i) for adjustment against allotment of securities; or

(ii)  for the repayment of monies where the company is unable to allot securities.

Offers made to the persons whose name is recorded : All offers covered under this section shall be made
only to such persons whose names are recorded by the company prior to the invitation to subscribe, and
that such persons shall receive the offer by name, and that a complete record of such offers shall be kept
by the company in such manner as may be prescribed and complete information about such offer shall be
filed with the Registrar within a period of thirty days of circulation of relevant private placement offer
letter. (Not applicable to specified IFSC Public and IFSC Private Companies)

No_publication required: No company offering securities under this section shall release any public
advertisements or utilise any media, marketing or distribution channels or agents to inform the public at
large about such an offer,

Filing with the registrar: Whenever a company makes any allotment of securities under this section, it shall
file with the Registrar a return of allotment in such manner as may be prescribed, including the complete
list of all security-holders, with their full names, addresses, number of securities allotted and such other
relevant information as may be prescribed. In contravention of the section: If a company makes an offer or
accep’rs monies in contravention of this section-
Persons liable Penalty

Company, Promoters and Directors May extend to the amount involved in the offer or invitation, or

Two crore rupees- whichever is lower

Company Shall also refund all monies to subscribers within a period of
thirty days of the order imposing the penalty.

Author's Note - If this question is asked in exam, it is practically impossible to write all the points.
Hence, a student will have to decide based on the marks of this questions. For example, if this question is
of 4 marks, then writing 4 to 6 important points will be enough.

Question 19
CDS Ltd. is planning to.make a private placement of securities. The Managing Director arranged to obtain a
brief note from some source explaining the salient features of the issue of private placement that the
Board of Directors shall keep in mind while approving the proposal on this subject. The brief note includes,
infer alia, the information / suggestions on the following points:
(i) A private placement shall be made only to a select group of identified persons not exceed ing 200 in a
financial year.
The aforesaid ceiling of identified persons shall not apply o the offer made to the qualified
institutional buyers but is applicable to the employees of the Company who will be covered under the
Company's Employees Stock Option Scheme.
(i) The offer on private placement basis shall be made only once in a financial year for any number of
identified persons not exceeding 200.
The Company solicits your remarks on the points referred above as to whether they are valid or not?
Reasoned remarks should be given in accordance with the provisions of the Companies Act, 2013.

[Jan- 2021}
Answer

Relevant Provision:
As per the provisions of sub-section (2) of section 42 of the Companies Act, 2013, private placemenf shall
be made only to a select group of persons who have been identified by the Board (herein referred to as
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"identified persons"), whose number shall not exceed 50 or such higher number as may be prescribed, in a
financial year subject o such conditions as may be prescribed.

It is also provided that any offer or invitation made to qualified institutional buyers, or to employees of
the company under a scheme of employees' stock option as per provisions of section 62(1)(b) shall not be
considered while calculating the limit of wo hundred persons.

According to Rule 14 (2) of the Companies (Prospectus and Allotment of Securities) Rules, 2014, an offer
or invitation to subscribe securities under private placement shall not be made to persons more than two
hundred in the aggregate in a financial year.,

As per Explanation given in this Rule, it is clarifiéd that the restrictions aforesaid would be reckoned
individually for each kind of security that is equity share, preference share or debenture.

Referring to the above-mentioned provisions of sub-section (2) of section 42 of the Companies Act, 2013

and Rule 14 the Companies (Prospectus and Allotment of Securities) Rules, 2014, we can conclude as follows:

() The company is correct in proposing that private placement shall be made only to a select group of
identified persons not exceeding 200 in a financial year. This part of the proposal is correct.

The company is also correct in proposing that the aforesaid ceiling of identified pérsons shall not apply
to offer made to the qualified institutional buyers, but the company is not correct in saying that the
said ceiling is applicable to employees covered under the Company's Employee Stock Option Scheme.

Hence, the second part of the proposal is only partially correct.

(i) The Companies (Prospectus and Allotment of Securities) Rules, 2014 provides that an offer or
invitation to subscribe securities under private placement shall not be made to persons more than 200
in aggregate in a financial year.

Keeping the ceiling of 200 persons in aggréga‘l‘e during a financial year, offer of private placement can
be made more than once in a financial year. Therefore, the second statement is not fully correct.

Question 20:
The Board of Directors of P Limited are proposing to raise funds from the public through issue of equity
shares. However dué to volatile financial markets, the price per share and the number of shares to be
issued are left open and to be decided post closure of the issue. As a financial advisor of the company, what
would you suggest to the Board in this regard as per the provisions of the Companies Act, 2013?
; [May 2022]
Answer ,
As a financial consultant the Board of Directors of ABC Limited would be advised to issue a Red Herring
Prospectus. The expression “red herring prospectus” means a prospectus which does not include complete
particulars of the quantum or price of the securities included therein. [Explanation to Section 32] Thus,
ABC Limited may raise funds from public through red herring prospectus whereby the price per security
and number of securities are left open to be decided post closure of the issue.

The company may follow the provisions of section 32 inissuing a red herring prospectus:

(1) Red Herring Prospectus is issued prior to issue of Prospectus: A company proposing to make an offer
of securities may issue a red herring prospectus prior fo the issue of a prospectus.

(2) Eiling with the registrar: A company proposing to issue a red herring prospectus shall file it wnTh the
Registrar at least three-days prior to the opening of the subscription list and the offer.

(3) Obligations under Red Herring Prospectus vis-a-vis Prospectus: A red herring prospectus shall carry
the same obligations as are applicable to a prospectus and any variation between the red herr'mg
prospectus and a prospectus shall be highlighted as variations in the prospectus.

(4) Filing of Red Herring Prospectus with Registrar and SEBI upon closing of Offer: Upon the closing of
the offer of securities under this section, the prospectus stating therein the total capital raised,
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whether by way of debt or share capital, and the closing price of the securities and any other details
as are not included in the red herring prospectus shall be filed with the Registrar and the Securities
and Exchange Board.

MCQs

Question 1: [Section 25]

An issuing house (share broker) has issued an advertisement in two leading newspapers for selling a large
number of shares allotted fo it by a company under a private placement. In which of the followmg
conditions will the advertisement NOT be deemed to be a prospectus:

(a) Advertisement was given within six months from the date of allotment.

(b) Advertisement was given after six months from the date of allotment and the issuing house has

paid the entire consideration to the company.
(c) The issuing houseé did not pay the entire consideration to the company till the date of allotment.
(d) Advertisement was given within three months from the date of allotment.

Answer - (b)
Summary: As per Sec. 25, an allotment is presunwcd to be made with an intent of it being OFS to
| public if ~ Such OFS is made within 6m of allotment or (b) Du’re on which OFS is made, whole

conSIder‘a‘rlon is hot paid.

Question 2: [Section 42]

Shripad . Religious Publishers Limited received application money of Rs. 20,00,000 (2,00,000 equity shares
of Rs. 10 each) on 10th October 2019 from the applicants who applied for allotment of shares in response
Yo a private placement offer of securities made by the company to them. Select the latest date by which
the company must allot the shares against the application money so received.

(a) 9th November 2019

(b) 24h November 2019

(c) 9th December 2019

(d) 8th January 2020

.Answer - (c)
Summary: Allotment shall be made within 60 days of receipt of application money.

QQ estion 3: [Section 29]

The amount that an unlisted public company is required to maintain as security deposit, at all times,
with the respective depository when it dematerializes its securities shall be:

(a) Equal to not less than one year's fees payable to the depository

(b) Equal to not less than two years’ fees payable to the depository

(¢) Not less than two and a half years’ fees payable to the depository

(d) Equal to not less than three years' fees payable to the depository

\ Answer -~ (b)
Summary: As per Sec 29 read with Rules- Every unlisted public co. shall maintain security deposit, of
not less than 2 years, fees with the depository.

Question 4: [Section 40]

The time limit within which a copy of the contract for the payment of underwriting commission is
required to be delivered to the Registrar is:

(a) Three days before the delivery of the prospectus for registration

(b) At the time of delivery of the prospectus for registration

(c) Three days after the delivery of the prospectus for registration

(d) Five days after the delivery of the prospectus for registration
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Answer - (b)
Summary: As per rules relating to underwriting commission, a copy of the contract for the payment of
commission is delivered Yo the registrar at the time of delivery of the prospectus for registration.

Question 5: [Section 23]

A Private Company cannot issue securities:
(a) By way of rights issue
(b) By way of bonus issue
(c) By way of private placement
(d) By issue of prospectus in Public
‘ (MTP November 2022)

Answer - (d)
Summary: As per Section 23, a private co. is prohibited from making public offer.

Question 6: [Section 42(6)]

Trident Limited is in process of making private placement of securities. It received application

money on 2" March 2023. It shall allot its securities by___, if failed then repay application money to the
subscribers by ,else liable to repay that money with interest at the rate of _.

| (a) 1st April, 16th April, and 12% respectively

(b) 1st May, 16th May, and 12% respectively

(c) 1st April, 16th April, and 6% respectively

(d) 16th April, 1st May, and 12% respectively (ICATI Module)

Answer - (b)

Summary: If co. fails to make allotment within 60 days, then repayment fo the subscribers shall be made
within 15 days from the expiry of sixty days. If the company further fails to repay within the 60 days,
then it shall be liable to repay that money with interest of 12% p.a. from the expiry of the 60th day.

§
;
i
3
f

Question 7: [Section 25(3)1
Modern Furniture Limited, issued a document containing offer of securities for sale that is considered as
deemed prospectus upder- section 25, which requires such document must contains certain matters/
disclosures in addition to those required under section 26. Which of following are correct requirements:
i. A statement of the net amount peceived or to be received as consideration for the securities to which the
offer relates ’
ii. The persons making the offer were named in the prospectus as promoters of the company.
iii. The time and place at which the underlying contract for allotment may be inspected.1* April, 16™ April,
and 12% respectively

(a) i oriionly

(b) i oriii only

(c) ii oriii only

(d) All of i, ii and iii ' (ICAI Moduie)
Answer - (b)

Summary: The third requirement is ~ "The persons makingj‘l'he of fer were named in the prospectus as
directors of the company.”

Question 8: [Section 40] ~ ’
Section 40 of the Companies Act, 2013 requires every company shall make an application to one or more
Recognized Stock Exchange or Exchanges before making public of fer. Madhav Casting Limited filed an
application fo three exchanges for the securities to be dedlt with in such stock exchanges, it received
permission from couple of them and proceed with public issue. There will be:

{a) No penalty, as application has been filed
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(b) Penalty on Madhav Casting Limited ranging from Rs. 5 lakhs to Rs. 50 lakhs

(c) Penalty on Madhav Casting Limited ranging from Rs. 5 lakhs to Rs. 50 lakh and every officer of
the company who is in default ranging from Rs. 50 thousand fo Rs. 3 lakhs

(d) Penalty on Madhav Casting Limited ranging from Rs. 5 lakhs to Rs. 50 lakhs and every officer of
the company who is in default ranging from Rs. 50 thousand to Rs. 3 lakh and/or Imprisonment

upto one year.
(ICATI Module)

Answer - (¢)
Summary: The permission should be recd from every stock exchange to which the request was sent.

Question 9: [Section 42]

Which of the following statement is contrary to the provisions of the Compames Act, 2013?
(a) A private company can make a private placement of its securities.
(b) The company has to pass an SR for private placement.
(c) Minimum offer per person should have a Market Value of Rs. 20,000.
(d) A public company can make a private placement of its securities
(MTP2 May 2023)

‘Answer - (c)
Summary: As per Sec 42, No minimum limit is prescribed regarding private placement

Question 10: [Section 311

A shelf prospectus filed with the ROC shall remain valid for a perlod of:
(a) one year from the date of registration
(b) one year from the date of closing of the first issue
(c) one year from the date of opening of the first issue
(d) 90 days from the date on which a copy was delivered to ROC

Answer - (c)
Summary: As per Sec 31 - The shelf Prospectus filed with the ROC shall remain valid for 1 year from

“the date of opening of the first issue.

Question 11: [Section 42]

Innovative Tech Sol Limited intends to invite subscriptions for 1.10 crores equity shares of Rs.10 each ona
private placement basis. The persons’identified as potential subscribers are within the statutory limit and

| also include the two other categories to which such statutory limit is not applicable. One such category is

employees of the company who are offered equity shares under Employees’ Stock Option Scheme. The
other excluded category is:

(a) Quality Institutional Buyers

(b) Qualified Institutional Buyers.

(¢} Qualificational Institutional Buyers.

(d) Qualified Investing Institutional Buyers.

Answer - (b)
Summary: As per Sec 42(2) - A private placement shall be made only to a select group of persons who
have been identified by the Board excluding the qualified institutional buyers.

Question 12: [Section 29]

Neptune Metal Tools Limited was incorporated on 2nd December, 2018 with 25 subscribers and authorized
capital of Rs.50,00,000 (5,00,000 equity shares of Rs.10 each). The directors of the company are in a
dilemma whether to issue share certificates o the subscmbers in physical form or in dematerialized form,
Advise them correctly on this matter:
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(a) Being an unlisted company, Neptune may either issue physical share certificates to the
subscribers or alternatively, issue them in dematerialized form.

(b) Neptune needs to issue shares to the subscribers only in dematerialized form.

(¢) A company having more than 100 shareholders needs to issue shares in dematerialized form and
therefore, Neptune may issue physical share certificates to the subscribers.

(d) A company having authorized capital of >= 50 lakhs needs to issue shares in dematerialized form
and therefore, Neptune may issue physical share certificates to the subscribers.

{May 2023)

Answer ~ (b)
Summary:_As per Sec. 29 - W.e.f. 2"¢ Oct 2018m, every co. making public offer shall issue the
securities only in dematerialized form.

ion 13: ion 42
Commission is permitted to be paid to any underwr‘n‘er by the company only in respect of an offer of
securities:
(a) where securities are offered on rights basis
(b) where securities are offered in The form of bonus issue
(c) where securities are offered on private placement basis
(d) where securities are offered to the public for subscription

Answer - (d)
Summary: As per Sec. 42 read with Rule - There shall be no underwriter commission on securities
which are not offered to the public for subscription.

Question 14: [Section 28 + Rule 81

In case of offer of sale of shares by certain members of the co., which options is applicable:
(a) The provisions relating to minimum subscription are not applicable
(b) Entire minimum subscription amount is required to be received within 3 days of the opening date.
(c) 25% of the minimum subscription amount is required to be received on the opening date and the
remaining 75% within three days thereafter
(d) 50% of 'I'he minimum subscription is required to be received by the second day of the opening
date and the remammg 50% within next three days after the second day.

<

Answer - (a)
Summary: As per Section 28, in case of OFS, minimum subscription provision is not applicable.

Question 15: [Section 40]
Which of the following statements is nof frue?
(a) In case of shares, the rate of underwriting commission to be paid shall not exceed five percent
of the issue price of the share. .
(b) Underwriting commission should not be more than the rate specified by the Article of
Association.
(¢) In case of debentures, the rate of underwriting commission shall not exceed five percent of the
issue price of the debentures.
(d) Amount of commission may be paid out of profits of the company.

Answer - (c)

Summary: As per Rule 13 - In case of debentures, the rate of commission shall not exceed 2.5% of
the price at which the issuance of debentures is done, or as has been specified in AoA whichever is
less.
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Question 16: [Section 31(2)]

Rig Exploration and Refinery Limited (RERL) decided to raise capital through issue of a shelf prospectus.
Company secretary explains the requirement to board that RERL shall be required to file an information
memorandum with the Registrar within , prior to the issue of a second or subsequent offer of
securities under the shelf prospectus.

(a) 15 days

(b) 21 days

(c) 30 days

(d) 1 month

(ICAT Module)

Answer - (d)
Summary: The company has to file an IM within 1 month prior o the issue of second or subsequent

securities of the same kind.

Question 17: [Section 26(4)]

Modern Furniture decided to raise capital by issue for which prospectus need to be issued. The copy of
prospectus submitted with registrar for filling need to be duly signed by:

(@) Any two directors including managing directors

(b) Majority of directors

(¢) Majority of directors including proposed directors

(d) Every director or proposed director
(ICAT Module)

Answer - (d) ,

Summary: Under section 26(4) of the Act, the copy of prospectus submitted with registrar for filing
shall be signed by every person who is named as either director or proposed director in such prospectus.
Duly authorised attorney can sign in representative capacity.

Question 18: [Section 32]

A prospectus which does not include complete particulars of the quantum or price of the securities
included therein is called:
(a) A Deemed Prospectus
(b) A Shelf Prospectus
(c) An Abridged Prospectus
(d) A Red Herring Prospectus
(MTP November 2021)

Answer - (d) .
Summary: As per sec.32, Red herring prospectus is a prospectus that does not include complete
particulars of the quantum/price of securities included therein.

Question 19: [Section 39]

The minimum amount of subscription in a public issue shall be received within __days from the date of
issue of the prospectus. '
(a) 30 days
(b) 60 days
(c) 90 days
(d) 120 days
(MTP November 2021)
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Answer ~ (a)
Summary: According o section 39, the stated minimum subscription and application money is to be
received within 30 days from the date of issue of the prospectus.
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Chap'rer 4 Share capl'ral cmd Debenfur'es

Question 1:

Can equity share with differential voting rights be issued? If yes, state the conditions under which such

shares may be issued?

[May 2018]

Solution )

Conditions for the issue of equity shares with differential rights (Rule 4 of the Companies (Share capital

and Debenture) Rules, 2014): No company limited by shares shall issue equity shares with differential

rights as to dividend, voting or otherwise, unless it complies with the following conditions, namely:-

a. the articles of association of the company authorizes the issue of shares with differential rights;

b. the issue of shares is authorized by an ordinary resolution passed at a general meeting of the
shareholders,

However, where the equity shares of a company are listed on a recognized stock exchange, the issue of
such shares shall be approved by the shareholders through postal ballot;

" ¢. the voting power in respect of shares with differential rights of the company shall not exceed 74% of
total voting power including voting power in respect of equity shares with differential rights issued at
any point of time;

d. omitted

e. the company has not defaulted in filing financial statements and annual returns for 3 financial years
immediately preceding the financial year in which it is decided to issue such shares;

f. the company has no subsisting default in the payment of a declared dividend to its shareholders or
repayment of its matured deposits or redemption of its preference shares or debentures that have
become due for redemption or payment of interest on such deposits or debentures or payment of
dividend; ‘

g. the company has not defaulted in payment of the dividend on preference shares or repayment of any
term loan from a public financial institution or State level financial institution or Scheduled Bank that
has become repayable or interest payable thereon or dues with respect to statutory payments relating
to its employees to any authority or default in crediting the amount in Investor Education and
Protection Fund to the Central Government;

However, a company may issue equity shares with differential rights upon expiry of five years from
~ the end of the financial Year in which such default was made good.

h. the company has not been penalized by Court or Tribunal during the last three years of any offence
under the Reserve Bank of India Act, 1934, the Securities and Exchange Board of India Act, 1992, the
Securities Contracts Regulation Act, 1956, the Foreign Exchange Management Act, 1999 or any other
special Act, under which such companies being regulated by sectoral regulators.

Question 2:
Mr. A was having 500 equity shares of Open Sky Aircrafts Limited. Mr. B acquired these shares of the
company from Mr. A but the signature of Mr. A, the transferor on the transfer deed was forged. The
company registered the shares in the name of Mr. B by issuing share certificate. Mr. B sold 100 equity shares
to Mr. C on the basis of share certificate issued by Open Sky Aircrafts Ltd. Mr. B and Mr. C are hot having
the knowledge of forgery. State the rights of Mr. A, Mr. B and Mr. C under the Companies Act, 2013.

[MTP May 2020, RTP Nov 2021]

OR

500 equity shares of ABC Limited were acquired by Mr. Amit, but the sighature of Mr. Manoj, the
transferor, on the transfer deed was forged. Mr. Amit, after getting the shares registered by the company
in his name, sold 250 equity shares to Mr. Abhi on the strength of the share certificate issued by ABC
Limited, Mr. Amit and Mr. Abhi were not aware of the forgery. What are the liabilities/rights of Mr. Mano},
Amit and Abhi against the company with reference to the aforesaid shares?
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Answer

According to Section 46(1) of the Companies Act, 2013, a share certificate once issued under the common
seal, ‘if any, of the company or signed by two directors or by a director and the Company Secretary,
wherever the company has appointed a Company Secretary”, specifying the shares held by any person, shall
be prima facie evidence of the title of the person to such shares. Therefore, in the normal course the
person named in the share certificate is for all practical purposes the legal owner of the shares therein and
the company cannot deny his title vo the shares.

However, a forged transfer is a nullity. It does not give the transferee (Mr. B) any title Yo the shares.
Similarly any transfer made by Mr. B (to Mr. C) will also not give a good title to the shares as the title of

the buyer is only as good as that of the seller.

Therefore, if the company acts on a forged transfer and removes the name of the real owner (Mr. A) from
the Register of Members, then the company is bound to restore the name of Mr. A as the holder of the’
shares and to pay him any dividends which he ought to have received (Barton v. North Staffordshire

Railway Co.).

In the above case, ‘therefore, Mr. A has the right against the company to get the shares recorded in his
name. However, neither Mr. B nor Mr. C have any rights against the company even though they are bona fide
purchasers.

However, since Mr. A seems Yo be the perpetrator of the forgery, he will be liable both criminally and for
compensation to Mr. B and Mr. C

Author's Note - ICAT has assumed in the answer that Mr. A is the perpetrator in this forgery. Student
may choose o assume otherwise i.e.. student may write that - Any person who is the perpetrator of the
forgery will be ligble both criminally and for compensation to Adr. B and Mr. C

Question 3:

Growmore Limited's share capital is divided into different classes. Now, Growmore Limited intends to vary

the rights attached to a particular class of shares. Explain the provisions of the Companies Act, 2013 to

Growmore lerred as to ob*rammg consent from the shareholders in relation to variation of rights.

[RTP Nov 2018]

Answer

According to section 48 of the Companies Act, 2013-

1) Variation in rights of shareholders with consent: Where a share capital of the company is divided into
different classes of shares, the rights attached to the shares of any class may be varied with the
consent in writing of the holders of not less than three-fourths of the issued shares of that class or by
means of a special resolution passed at a separate meeting of the holders of the issued shares of that
class:

a. if provision with respect fo such variation is contained in the memorandum or articles of the
company; or .

b. in the absence of any such provision in the memomndum or articles, if such variation is not
prohibited by the terms of issue of the shares of that class: )

Provided that if variation by one class of shareholders offects the rights of any other class of

shareholders, the consent of three-fourths of such other clags of shareholders shall also be obtained

and the provisions of this section shall apply fo such variation.

2) Cancellation of variation: Where the holders of not less than ten per cent of the issued shares of a
class did not consent to such variation or vofe in favour of the special resolution for the variation, they
may apply o the Tribunal to have the variation cancelled, and where any such application is made the
variation shall not have effec’r unless and until it is confirmed by the Tribunal:

Chapter 4 Share Capital and Debem‘ures \.\ , Page 55

N
N




The Ultimate Solution -~ Question Bank - By Shubham Singhal (AIR 4)

Provided that an application under this section shall be made within twenty-one days after the date on
which the consent was given or the resolution was passed, as the case may be, and may be made on
behalf of the shareholders entitled to make the application by such one or more of their number as they
may appoint in writing for the purpose.

Question 4: v ' . :
Walnut Limited has an authorized share capital of 1,00,000 equity shares of Rs. 100 per share and an amount
of Rs. 3 crores in its Share Premium Account as on 31-3-2018. The Board of Directors seeks your advice
about the application of share premium account for its business purposes. Please give your advice

) [RTP May 2019, ICAT Module, MTP May 2019]
Answer : ‘
According to section 52 of the Companies Act, 2013, where a company issues shares at a premium, whether
for cash or otherwise, a sum equal to the aggregate amount of the premium received on those shares shall
be transferred to-a "securities premium account" and the provisions of this Act relating to reduction of
share capital of a company shall, except as provided in this section, apply as if the securities premium
account were the paid-up share capital of the company.

The securities premium account may be applied by the company—

a) towards the issue of unissued shares of the company to the members of the company as fully paid bonus
shares; '

b) in writing of f the preliminary expenses of the company:

¢) in writing off the expenses of, or the commission paid or discount allowed on, any issue of shares or
debentures of the company; :

d) in providing for the premium payable on the redemption of any redeemable preference shares or of any
debentures of the company; or :

e) for the purchase of its own shares or other securities under section 68

The securities premium account may be applied by such class of companies, as may be prescribed and whose

financial statement comply with accounting standards prescribed for such class of companies under section

133 : ‘

a) in paying up unissued equity shares of the company fo be issued to members of the company as fully paid
bonus shares; or

b) in writing off the expenses of or the commission paid or discount allowed on any issue of equity shares of
the company:; or

¢) for the purchase of its own shares or other securities under section 68.

Keepingn the above points in view Walnut -Foods Limited should proceed to utilise the amount of Securities
Premium Account."

Question 5: v
State the reasons for the issue of shares at premium or discount. Also write in brief the purposes for which
the securities premium account can be utilized? ’ ‘ A
[Jan 2021, MTP 1 May'23]
Answer '
When a company issues shares at a price higher than their face value, the shares are said to be issued at
premium and the differential amount is termed as premium. On the other hand, when a company issues
shares at a price lower than their face value, the shares are said to be issued at discount and the
differential amount is termed as discount. However, as per the provisions of section 53 of the Companies
Act, 2013, a company is prohibited to issue shares at a discount except in the case of an issue of sweat
equity shares given under section 54 of the Companies Act, 2013.

As per the provisions of section 52(1) of the Companies Act, 2013, where a company issues shares at a
remium, whether for cash or otherwise, a sum equal to the aggregate amount of the premium received on

Chapter 4 Share Capital dnd Debentures . ' ) . Page 56




The Ulrimate Solution - Question Bank - By Shubham Singhal (AIR 4)

those shares shall be transferred to a “securities premium account”.

Application of Securities Premium Account: Same as mentioned in previous question

Question 6

ABC Limited is a public company mcorpor'crred in New Delhi. The Board of Directors (BOD) of the company
wants to bring a public issue of 100000 equity shares of Rs. 10 each. The BOD has appointed an underwriter
for this issue for ensuring the minimum subscription of the issue. The underwriter advised the BOD that due
to current economic situation of the Country it would be better if the company offers these shares at a
discount of Rs. 1 per share to ensure full subscription of this public issue. The Board of Directors agreed to
the suggestion of underwriter and offered the shares at a discount of Rs. 1 per share. The issue was fully
subscribed, and the shares were allotted to the applicants in due course.

(1) Decide whether issue of shares as mentioned above is valid or not as per Section 53 of Companies Act

2013.
(2) What would be your answer in the above case if the shares are issued to employees as Sweat equn‘ry
shares?
[Nov 2020, MTP Nov'22]
Answer

As per the provisions of section 53(1) read with section 54 of the Companies Act, 2013, a company shall not
" issue shares at a discount, except in The case of an issue of sweat equity shares.

As per the provisions of section 53(2) of the Companies Act, 2013, any share issued by a company at a
discount shall be void.

In terms of the above provisions, issue of shares by ABC Limited at a discount of Rs. 1 per share is pot valid.

In case the above shares have been issued to employees as Sweat equity shares, then the issue of shares at
d‘iscqum‘ is valid. [Section 54(1) of the Companies Act, 2013]

Question 7

Trisha Data Security Limited was incorporated on 1st August, 2019 with a paid- up share capital of Rs. 200

crores. Within such a small period of about one year in operation, it has earned sizeable profits and has

topped the char‘rs/ﬁfor its high employee-friendly environment. The company wants to issue sweat equity to its
employees. A close friend of the CEO of the company has told him that the company cannot issue sweat
equity shares as minimum 2 years have not elapsed since the time company commenced its business. The CEO
of the company has approached you to advise about the essential conditions to be fulfilled before the issue
of sweat equity shares especially since their company is just about a year old.

[ICAT Module, MTP May 2019, May 2020, RTP May 2019,]

Answer

Relevant provision:

Sweat equity shares of a class of shares already issued.

According to section 54 of the Companies Act, 2013, a company may issue sweat equity shares of a class of

shares already issued, if the following conditions are fulfilled, namely:

(i) the issue is authorised by a special resolution passed by the company:

(ii) the resolution specifies the number of shares, the current market price, consideration, if any, and the
class or classes of directors or empioyees to whom such equity shares are to be issued:

(iii) where the equity shares of the company are listed on a recoghised stock exchange, the sweat equity
shares are issued in accordance with the regulations made by the Securities and Exchange Board in this
behalf and if they are not so listed, the sweat equity shares are issued in accordance with such rules as |
prescribed under Rule 8 of the Companies (Share and Debentures) Rules, 2014 :

The rights, limitations, restrictions and provisions as are for the time being applicable to equity shares shall
be apphcable to the sweat equity shares issued under Section 54 and the holders of such shares shall rank
pari passu with other equity shareholders.
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- Given case and analysis:
Trisha Data Security Limited can issue Sweat equity shares by following the conditions as mentioned above.

It does not make a difference that the company is just about a year old because no such minimum time limit
of 2 years in operations is specified under Section 54.

Question 8:

Yellow Pvt Ltd. is an unlisted company incorporated in the year 2012. The company have share capital of

rupees fifty crores. The company has decided to issue sweat equity shares to its directors and employees.

The company decided to issue 10% sweat equity shares (which in total will add up to 30% of its paid up equity

shares), with a locking period of five years, as it is a start-up company. How would you justify these facts in

relation to the provision for issue of sweat equity shares by a start-up company, with reference to the

provision of the Company Act, 2013. Explain?
. [RTP May 2019, MTP March 19, May 2020]

Answer

Relevant provision:

Sweat Equity Shares is governed by Section 54 of the Companies Act, 2013 and Rule 8 of Companies (Share

capital and debentures) Rules, 2014. According fo Section 54 the company can issue sweat equity shares to

its director and permanent employees of the company.

According to rule 8 (4) proviso, states that a start up company, is defined in a notification number Ministry
of Commerce and industry Government of India, may issue swzat equity share not exceeding 50% of its
paid up share capital up to 10 years from the date of its in lncorpora'rlon or registration.

According to Rule 8(5), the sweat equity shares issued to directors or employees shall be locked in/ non
transferable for a period of 3 years from the date of allotment and the fact that the share certificates
i are under lock-in too.

Analysis and conclusion:

Hence, .in the above case the company can issue sweat equity shares by passing special resolution at its
general meeting. The company as a startup company is right in issue of 10% sweat equity share as it is
overall within the limit of 50% of its paid-up share capital. But the lock in period of the shares is limited to
meaximum three years period from the date of allotment.

Queshon 9:
Due to insufficient profits, Silver Robotics Limited is unable to redeem its ex:shng preference shares
amounting to Rs. 10,00,000 (10,000 preference shares of Rs. 100 each) though as per the terms of issue
they need to be redeemed within next two months. It did not, however, default in payment of dividend as and
when it became due. What is the remedy available to the company in respect of outstanding preference
shares as per the Companies Act, 2013?

[TCAT Module]

. OR
SKS Limited issued 8% % 1,50,000; Redeemable Preference Shares of % 100 each in the month of May, 2010,
which are liable to be redeemed within a period of 10 years. Due to the Covid-19 pandemic, the Company is
neither in a position to redeem the preference shares nor to pay dividend in accordance with the terms of
issue. The Company with the consent of Redeemable Preference Shareholders of 70% in value, made a
petition to the Tribunal [NCLT] to accord approval to issue further redeemable preference shares equal to
the amount due. Will the petition be approved by the Tribunal in the light of the provisions of the Companies
Act, 20137 Can the company include the dividend unpaid in the above issue of redeemable preference shares?
[May 20221

Answer %
Relevant provision:

According to Section 55(3) of the Companies Act, 2013, where a company is not in a position to redeem any

Chapter 4 Share Capital and Debentures - Page 58




The Ultimate Solution ~ Question Bank - By Shubham Singhal (AIR 4)

preference shares or to pay dividend, if any, on such shares in accordance with the terms of issue (such
shares hereinafter referred to as unredeemed preference shares), it may:

e with the consent of the holders of three-fourths in value of such preference shares, and

e with the approval of the Tribunal on a petition made by it in this behalf,
issue further redeemable preference shares equal to the amount due, including the dividend thereon, in
respect of the unredeemed preference shares, and on the issue of such further redeemable preference
shares, the unredeemed preference shares shall be deemed to have been redeemed.

Provided that the Tribunal shall, while giving approval under this sub-section, order the redemption forthwith
~of preference shares held by such persons who have not consented to the issue of further redeemable
preference shares.

- Given case and conclusion: :
In view of the provisions of Section 55 (3), Silver Robotics Limited can initiate steps for the issue of further
redeemable preference shares equal to the amount due i.e., Rs. 10,00,000. For this purpose, it shall obtain
the consent of the holders of three-fourths in value of such preference shares and also seek approval of the
Tribunal by making a petition. '

| In case, there are certain preference shareholders who have not accorded their consent for the proposal of
| issuing further redeemable preference shares, the Tribunal may order the company to redeem forthwith
such preference shares.

Accordingly, Silver Robotics Limited must be ready with sufficient funds for the redemption of pr'efer'encé
shares held by those who have not consented. On the issue of such further redeemable preference shares by
the company, the unredeemed preference shares shall be deemed to have been redeemed.

Question 10:
Ramesh, a resident of New Delhi, sent a transfer deed duly signed by him as transferee and his brother
Suresh as transferor, for registration of transfer of shares to Ryan Entertainment Private Limited at its
Registered Office in Mumbai. He did not receive the transferred shares certificates even after the expiry
of four months from the date of dispatch of transfer deed. He lodged a criminal complaint in the Court at
New Delhi. Decide, under the provisions of the Companies Act, 2013, whether the Court at New Delhi is
competent to act in the said matter?
g [ICAT Module]
Answer
Relevant provigion
According to Section 56 (4) of the Companies Act, 2013 every company, unless prohibited by any provision of
law or of any order of court, Tribunal or other authority, shall deliver the certificates of all shares
transferred within a period of one month from the date of receipt by the company of the instrument of
transfer.

Further, as per Section 56 (6), where any default is made in complying with the provisions of sub-sections (1)
to (5), the company and every officer of the company who is in default shall be liable to a penalty of fifty
thousand rupees. J

In this case, the jurisdiction binding on the company is Thaf of the State in which the registered office of
the company is situated i.e.. Mumbai. Hence, the Court at Delhi is not competent to act in the matter.

‘Question 11: ' ’

Mr. Nilesh has transferred 1000 equity shares of Perfect Vision Private Limited to his sister Ms. Mukta. The
company did not register the transfer of shares and also did not send a notice of refusal o Mr. Nilesh or Ms.
Mukta within the prescribed period. Discuss as per the provisions of the Companies Act, 2013, whether

aggrieved party has any right(s) against the company?
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: OR
A company refuses to register fransfer of shares made by Mr. X Yo Mr. Y. The company does not even send a
notice of refusal o Mr. X. or Mr. Y respectively within the prescribed period. Has the aggrieved party any
right(s) against the company for such refusal? Advise as per the provisions of the Companies Act, 2013.
OR
Harsh purchased 1000 shares of Singhania Ltd. from Pratik and sent those shares fo the company for
transfer in his name. The company neither transferred the shares nor sent any notice of refusal of transfer
to any party within the period stipulated in the Companies Act, 2013. What is the time frame in which The
company is supposed to reply to fransferee? Does Harsh, the transferee have any remedies against the
company for not sending any intimation in relation to transfer of shares to him?
[ICAT Module, MTP March, 2019, RTP May 2018, MTP May 2019]
Answer
The problem given in the quesﬂon is governed by Section 58 of the Companies Act, 2013 dealing with the
refusal to register transfer and appeal against such refusal.

In the present case, the company has committed the wrongful act of not sending the notice of refusal to
register the transfer of shares.

“Under section 58 (1), if a private company limited by shares refuses to register the transfer of, or the
transmission by operation of law of the right to any securities or interest of a member in the company, then |
the company shall send notice of refusal to the transferor and the transferee or to the person giving
intimation of such transmission, within a period of thirty days from the date on which the instrument of
transfer, or the intimation of such transmission, was delivered to the company.

According to Section 58 (3), the transferee may appeal to the Tribunal against the refusal within a period of
thirty days from the date of receipt of the notice or in case no notice has been sent by the company, within a
period of sixty days from the date on which the instrument of transfer or the intimation of transmission,
was delivered to the company.

In this case, as the company has not sent even a notice of refusal, Ms. Mukta being transferee can file an
appeal before the Tribunal within a period of sixty days from the date on which the instrument of transfer |
was delivered to the company. :

Question 12
The Directors of Mars Motors India Ltd. desire to alter Capital Clause of the Memorandum of Association of
their company. Advise them about the ways in which the said clause may be altered under the provisions of
the Companies Act, 2013. :
' [ICAT Module, MTP May 2020]
Answer '
Alteration of Capital:
Under section 61 (1) a limited company havmg a share capital may, if authorised by its Articles, alter its
Memorandum in its general meeting to:
(i) increase its authorized share capital by such amount as it thinks expedienf;
(i) consolidate and divide all or any of its share capital into shares of a larger amount than its existing
shares;
However, no consolidation and division which results in changes in the voting percentage of shareholders
shall take effect unless it is approved by the Tribunal on an application made in the prescribed manner.
(i) convert all or any of n‘s paid- up shares into stock and reconvert that stock into fully paid shares of any
denomination.
(iv) sub-divide its shares, or any of them, into shares of smaller amount than'is fixed by the Memorcndum;
(v)  cancel shares which, at the date of the passing of the resolution in that behalf, have not been taken or
agreed to be taken by any person, and diminish the amount of its share capital by the amount of the
shares.so cancelled. k
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Further, under section 64 where a company alters its share capital in any of the above-mentioned ways, the
company shall file a notice in the prescribed form with the Registrar within a period of thirty days of such
alteration, along with an altered memorandum. '

The capital clause of memorandum, if authorised by the articles, shall be altered by passing an ordinary
resolution as per Section 61 (1) of the Companies Act, 2013.

Question 13: :

VRS Company Ltd. is holding 45% of total equity shares in SV Company Ltd. The Board of Directors of SV
Company Ltd. (incorporated on January 1, 2019) decided to raise the share capital by issuing further equity
shares. The Board of Directors resolved not to offer any shares to VRS Company Ltd., on the ground that it
was already holding a high percentage of the total number of shares issued by SV Company Ltd. The Articles
of Association of SV Company Ltd. provide that the new shares should first be offered Yo the existing
shareholders of the company. On March 1, 2019 SV Company Ltd. offered new equity shares to all the |-
shareholders except VRS Company Ltd.

Referring to the provisions of the Companies Act, 2013 examine the validity of the decision of the Board of
Directors of SV Company Ltd. of not offering any further shares to VRS Company Limited.

[ICAT Module]
Answer
Relevant provision:
The legal issues involved herein are covered under Section 62 (1) of the Companies Act, 2013.
Section 62 (1) (a) of the Companies Act, 2013 provides that if, at any time, a company having a share capital
proposes to increase its subscribed capital by issue of further shares, such shares should first be offered to
the existing equity shareholders of the company as at the date of the offer, in proportion to the paid-up
capital on those shares. Hence, the company cannot ignore a section of the existing shareholders and must
offer the shares to the existing equity shareholders in proportion of their holdings.

Given case:

As per facts of the case, the Articles of SV Company Ltd. provide that the new shares should first be
offered to the existing shareholders. However, the company offered new shares to all shareholders
excepting VRS Company Ltd., which held a major portion of its equity shares. It is to be noted that under the
Companies Act, 2013; SV Company Ltd. did not have any legal authority to do so.

L

Analysis and conclusion:

Therefore, in the given case, decision of the Board of Directors of SV Company Ltd. not to offer any further
equity shares fo VRS Company Ltd. on the ground that VRS Company Ltd. already held a high percentage of
shareholding in SV Company Ltd. is not valid. Such a decision violates the provisions of Section 62 (1) (a) as
well as Articles of the issuing company.

Question 14:
‘Shilpi Developers India Limited owed to Sunil Rs. 10,000. On becoming this debt payable, the company
offered Sunil 100 shares of Rs. 100 each in full settlement of the debt. The said shares were. allotted to
Sunil as fully paid-up in lieu of his debt. Examine the validity of this allotment in the light of the provisions of
the Companies Act, 2013.

' [ICAT Module, MTP 1 May'23]
Answer
Relevant provision: ~
Under Section 62 (1) (c) of the Companies Act, 2013 where at any time, a company having a share capital
proposes to- increase its subscribed capital by the issue of further shares, either for cash or for a
consideration other than cash, such shares may be offered to any persons, if it is authorised by a special
resolution and if the price of such shares is determined by the valuation report of a registered valuer,
| subject to the compliance with the applicable provisions of Chapter IIT and any other conditions as may be

L Prescribed. '
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In the present case, Shilpi Developers India Limited's allotment, to be classified as shares issued for
consideration other than cash, must be approved by the members by a special resolution. Further, the
valuation of the shares must be done by a registered valuer,

subject to the compliance with the applicable provisions of Chapter III and any other conditions as may be
prescribed. ' :

Question 15: .
X Ltd. issued a notice on 1st Feb, 2018 to its existing shares holders offering o purchase one extra share
for every five shares held by them. ’
The last date o accept the offer was 15th Feb, 2018 only. Mr. Kavi has given an application to renounce the
shares offered to him in favour of Mr. Ravi, who is not a shareholder of the company. Examine the validity of
application of Mr. Kavi under the provisions of the Companies Act, 2013. Would your answer differ if Mr. Ravi
is a shareholder of X Ltd.?

[Nov 2019}
Answer |
Relevant provision:
According to section 62 of the Companies Act, 2013, where at any time, a company having a share capital
proposes to increase its subscribed capital by the issue of further shares, such shares shall be offered fo
| persons who, at the date of the offer, are holders of equity shares of the company in proportion, as nearly
as circumstances admit, to the paid-up share capital on those shares by sending a letter of offer subject
+o the following conditions, namely:- _

(i) the offer shall be made by notice specifying the number of shares offered and limiting a fime not
being less than fifteen days and not exceeding thirty days from the date of the offer within which
the offer, if not accepted, shall be deemed to have been declined;

(i) unless the articles of the company otherwise provide, the offer aforesaid shall be deemed 1o include
a right exercisable by the person concerned to renounce the shares offered to him or any of them in
favour of any other person; and the notice referred to in clause (i) shall contain a statement of this
right; -

(iii) after the expiry of the time specified in the notice aforesaid, or on receipt of earlier intimation

~ from the person fo whom such notice is given that he declines o accept the shares offered, the

Board of Directors may dispose of them in such manner which is not dis-advantageous fo the
shareholders and the company. ’

Given case:

In the instant case, X Ltd. issued a notice on lst Feb, 2018 to its existing shares holders offering to
purchase one extra share for every five shares held by them. The last date o accept the offer was 15th
Feb, 2018 only. Mr. Kavi has given an application to renounce the shares offered to him in favour of Mr.
Ravi, who is not a shareholder of the company.

Analysis and conclusion:

As nothing is specified related fo the Articles of the company, it is assumed offer shall be deemed to
include a right of renunciation. Hence, Mr. Kavi can renounce the shares offered to him in favour of Mr.
Ravi, who is not a shareholder of the company. '

In the second part of the question, even if Mr. Ravi is a shareholder of X Ltd. then also it does not affect
the right of renunciation of shares of Mr. Kavi to Mr. Ravi. '

Question 16 , :

Dhyan Dairy Ltd., a dairy products manufacturing company wants fo set-up a new processing unit at. Udaipur.
Due to paucity of funds, the existing shareholders are not willing fo fund for expansion. Hence, the Company
approached Shayam Ltd. for subscribing to the shares of the Company for expansion purposes. Can Dhyan

Dairy Ltd. issue shares only fo Shayam Ltd. under the provisions of the Companies Act, 2013? If so, state
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the conditions
[MTP March 2018]
OR
Earth Ltd., a Public Company offer the new shares (further issue of shares) to persons other than the
existing shareholders of the Company. Explain the conditions when shares can be issued to persons other
than existing shareholders. Discuss whether these shares can be offered 1o the Preference
Shareholders?

[RTP Nov 2018]

Answer

Issue of Further Shares:

According to Section 62 (1) of the Companies Act, 2013 if at any time, a company having a share capital

proposes to increase its subscribed capital by the issue of further shares, such shares should be offered to

(i) the existing equity shareholders of the company as at the date of the offer, in propom‘lon to The
capital paid up on those shares.

(i) employees under a scheme of employees’ stock option subject to a special resa!u’non passed by the
company and subject to such conditions as may be prescribed.

(i) to any persons, if it is authorised by a special resolution, whether or not those per'sons include the

“persons referred to in clause (i) or clause (ii), either for cash or for a consideration other than cash, if

the price of such shares is determined by the valuation report of a r'egus’rered valuer subject to such
conditions as may be prescribed.

Since, in the given case Dhyan Dairy Ltd. approached Shayam Ltd. for subscribing fo the shares of the
company for its expansion and Shayam L1d. is neither an existing equity shareholder of the company nor an
employee, Dhyan Dairy Ltd., if it is authorised by a special resolution, may issues shares to Shayam Ltd.
either for cash or for a consideration other than cash, subject to the condition that the price of such
shares is de‘rermmed by the valua’non report of a registered valuer.

About Preference Shareholders (check the alternative guestion above): From the wordings of Section 62
(1) (¢), it is quite clear that these shares can be issued fo any persons who may be preference shareholders
as well, provided such issue is authorized by a special resolution of the company and are issued on such
conditions as may be prescr'ubed

-

|
.

Question 17
ABC Ltd. has following balances in their Balance Sheet as on 31st March, 2018:
Rs.

(1) |Equity shares capital (3.00 lakhs equity shares of Rs. 10 each) 30.00 lacs
@) Fr‘eé reserves ‘ 5.00 lacs
(3) | Securities Premium Account 3.00 lacs
)] Caﬁiml redemption reserve account . ) 4.00 lacs
(®) |Revaluation Reserve 3.00 lacs

Directors of the company seeks your advice in following cases:

(i) Whether company can give bonus shares in the ratio of 1:3?

(i) What if company decide to give bonus shares in the ratio of 1:2? :

: - o ' [Nov 2018]

Answer
Relevant provision - Tssue of bonus shares [Section 631
As per Section 63 of the Companies Act, 2013, a company may issue fully paid-up bonus shares to its
members, in any manner whatsoever, out of —

a. its free reserves; B

" Chapter 4 Share Capital and Debentures N Page 63




The Ultimate Solution -~ Question Bank ~ By Shubham Singhal (AIR 4)

b fhe securmes premium account; or
c. the capital redemption reserve account

Provided that no issue of bonus shares shall be made by capitalising reserves created by the revaluation of
assets.

Analysis and conclusion:

As per the given facts, ABC Ltd. has total eligible amount of INR 12 lakhs (i.e. 5.00+3.00+4.00) out of which

bonus shares can be issued and the total share capital is INR 30.00 lakhs. Accordingly:

(i) For issue of 1:3 bonus shares, there will be a requirement of INR 10 lakhs (i.e., 1/3 x 30.00 lakh) which
is well within the limit of available amount of INR 12 lakhs. So, ABC Limited can go ahead with the bonus
issue in the ratio of 1:3.

(ii) Incase ABC Limited intends to issue bonus shares in the ratio of 1:2, there will be a requirement of INR
15 lakhs (i.e., ¥ x 30.00 lakh). Here in this case, the company cannot go ahead with the issue of bonus
shares in the ratio of 1:2, since the r'equ:r'emen'r of INR 15 Lakhs is exceeding the available eligible
amount of INR 12 iakhs

Question 18:

Shankar Portland Cement Limited is engaged in the manufacture of different types of cements and has got a

good brand value. Over the years, it has built a good reputatior and its Balance Sheet as at March 31, 2020

showed the foilowing position:’

1. Authorized Share Capital (25,00,000 equity shares of Rs. 10/- each) Rs. 2,50,00,000

2. Issued, subscribed & paid-up Share Capital (10,00,000 equity shares of Rs. 10/- each, fully paid-up) Rs.
1,00,00,000

3. Free Reserves Rs. 3,00,00,000

The Board of Directors are proposing to declare a bonus issue of 1 share for every 2 shares held by the
existing shareholders. The Board wants to know the conditions and the manner of issuing bonus shares under
the provisions of the Companies Act, 2013.

[ICAI Module, MTP Nov 2020, MTP 2 May'23]
Answer
According to Section 63 of the Companies Act, 2013, a company may issue fully paid-up bonus shares to its
members, in any manner whatsoever, out of -
(i) . its free reserves;
(i) . the securities premium account; or
(iii) ‘the capital redemption reserve account.
Provided that no issue of bonus share shall be made by capitalising reserves created by revaluation of assets.

Conditions for issue of Bonus Shares: No company shall capitalise its proflfs or reserves for the purpose of
issuing fully paid-up bonus shares, unless—
(i) it is authorised by its Articles;
(i) it has, on the recommendation of the Board, been authorised in the general meeting of the company:
(iii) it has not defaulted in payment of interest or principal in respect of fixed deposits or debt securities
issued by it;
(iv) it has not defaulted in respect of payment of statutory dues of employees, such as, contribution to
provident fund, gratuity and bonus;
(v)  the partly paid-up shares, if any, outstanding on the date of allotment, are made fully paid-up;
(vi) it complies with such conditions as are prescribed by Rule 14 of the Companies (Share Capital and
debentures) Rules, 2014 which states that the company which has once announced the decision of its
Board recommending a bonus issue, shall not subsequently withdraw the same.

Further, the company has to ensure that the bonus shares shall not be issued in lieu of dividend.
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For the issue of bonus shares Shankar Portland Cement Limited will require reserves of Rs. 50,00,000 (i.e.
half of Rs. 1,00,00,000 being the paid-up share capital), which is readily available with the company.

Hence, after following the above conditions relating o the issue of bonus shares, the company may proceed
for a bonus issue of 1 share for every 2 shares held by the existing shareholders.

Question 19:
The Authorized share capital of SSP Limited is Rs. 5 crores divided into 50 Lakhs equity shares of Rs. 10
each. The Company issued 30 Lakhs equity shares for subscription which was fully subscribed. The Company
called so far Rs. 8 per share and it was paid up. Later on the Company proposed to reduce the Nominal Value
of equity share from Rs. 10 each to Rs. 8 each and to carry out the following proposals:
(i) Reduction in Authorized Capital from Rs. 5 crore divided into 50 Lakhs equity shares of Rs. 10 each to
Rs. 4 crore divided into 50 Lakhs equity shares of Rs. 8 each.
(ii) Conversion of 30 Lakhs partly paid up equity shares of Rs. 8 each to fully paid up equity shares of Rs.
8 each there by relieving the shareholders from making further payment of Rs. 2 per share.
State the procedures to be followed by the Company to carry out the above proposals under the provisions of
the Companies Act, 2013,
’ [Nov 2020}
Answer
(i) Procedure for reduction of share capital-
In order to carry out proposals by SSP Limited to reduce the nominal value of the equity share, the
company has to comply with the procedure given under section 66 of the Companies Act, 2013 which
deals with the Reduction of share capital.

Procedure

1) Reduction of share capital by special resolution: Subject to confirmation by the Tribunal on an
application by the company, a company limited by shares or limited by guarantee and having a
share capital may, by a special resolution, reduce the share capital in any manner and in particular,
may:

a) extinguish or reduce the liability on any of its shares in respect of the share capital not
paid-up; or
b) either,with or without extinguishing or reducing liability on any of its shares,—
(i) fcancel any paid-up share capital which is lost or is unrepresented by available assets;
or 7
(i) pay off any paid-up share capital which is in excess of the wants of the company, alter
its memorandum by reducing the amount of its share capital and of its shares
accordingly. ’

2) Issue of Notice from the Tribunal: The Tribunal shall give notice of every application made to it
to the Central Government, Registrar and the creditors of the company and shall take into
consideration the representations, if any, made to it by them within a period of three months
from the date of receipt of the notice.

3) Order of tribunal: The Tribunal may, if it is satisfied that the debt or claim of every creditor of
the company has been discharged or determined or has been secured or his consent is obtained,
make an order confirming the reduction of share ‘capital on such terms and conditions as it deems
fit.

4) Publishing of order of confirmation of tribunal: The order of confirmation of the reduction of
share capital by the Tribunal shall be published by the company in such manner as the Tribunal
may direct. -

5) Delivery of certified copy of order to the registrar: The company shall deliver a certified copy
of the order of the Tribunal and of a minute approved by the Tribunal to the Registrar within
thirty days of the receipt of the copy of the order, who shall register the same and issue a
certificate to that effect. -

(ii) Alteration of Share Capital:
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B SSP Limited proposes to alter its share capital. The Present authorized share capital Rs. 5 Crore will be
‘ altered to Rs. 4 Crore. According to Section 61 of the Companies Act, 2013, a limited company having a
share capital may alter its capital part of the memorandum.

A limited company having a share capital may, if so authorized by its articles, alter its memorandum in
its general meeting to - ' ,

1) Cancel shares which, at the date of the passing of the resolution in that behalf, have not
been taken or agreed to be taken by any person, and diminish the amount of its share capital
by the amount of the shares so cancelled. The cancellation of shares shall not be deemed to
be reduction of share capital. .

2) A company shall within 30-days of the shares having been consolidated, converted, sub-
divided, redeemed, or cancelled or the stock having been reconverted, shall give a notice to
the Registrar in the prescribed form along with an altered memorandum [Section 64 of the
Companies Act, 2013]. ;

The Company has to follow the above procedures to alter its authorized share capital.

Question 20: ’ ' ,
OLAF Limited, a subsidiary of PQR Limited, decides to give a loan of Rs. 4,00,000 to its Human Resource
Manager Mr. Surya Nayan, who does not fall in the category of Key Managerial Personnel and draws a salary
of Rs. 40,000 per month, to buy 500 partly paid-up equity shares of Rs. 1000 each in OLAF Limited. Examine
the validity of company's decision under the provisions of the Companies Act, 2013. C

: [ICAT Module, RTP May 2020, MTP Nov 2020]
Answer ;
Restrictions on purchase by company or giving of loans by it for purchase of its share:
As per section 67 (3) of the Companies Act, 2013 a company is allowed to give a loan to its employees subject
to the following limitations:
(a) The employee must not be a director or Key Managerial Personnel;
(b) The amount of such loan shall not exceed an amount equal to six months' salary of the employee.
(c) The loan must be extended for subscribing fully paid-up shares.

In the given instance, Human Resource Manager Mr. Surya Nayan is not a Key Managerial Personnel of the
OLAF Limited. Further, he is drawing a salary of Rs. 40,000 per month and wants to avail loan for purchasing
500 partly paid-up equity shares of Rs. 1000 each of OLAF Limited in which he is employed.

Keeping the above facts and legal provisions in view, decision of OLAF Limited in granting a loan of Rs.

4,00,000 for purchase of its partly paid-up shares to Human Resource Manager is invalid due to following

reasons: ' : v

a. The amount of loan is more than & months' salary of Mr. Surya Nayan, the HR Manager. I+ should have

' beenrestricted to Rs. 2,40,000 only. . '

b. The loan to be given by OLAF Limited to its HR Manager Mr. Surya Nayan is meant for purchase of partly
paid shares. .

Question 21 :

Natraj Limited is engaged in the manufacturing of glass products. It wants to provide financial assistance
fo its employees to enable them to subscribe for fully paid shares of the company. Advise whether it
amount fo purchase of its own shares. If, in the instant case, the company itself purchasing to redeem its
preference shares, does it amount to acquisition of its own shares? :
‘ [MTP April 2021]
Answer »

Yes, the financial assistance to its employees by the company to enable them to subscribe for the shares of
the company will amount to the company purchasing ‘its own shares. However, section 67(3) of the
Companies Act, 2013, permits a company to the give loans to its employees other than its directors or key
managerial personnel, for an amount not exceeding their salary or wages for a period of six months with a
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view fo enabling them to purchase or subscribe for fully paid -up shares in the company or its holdingT
company to be held by them by way of beneficial ownership.

Section 68 of the Companies Act, 2013 however, allows a company to buy back its own shares under certain
circumstances and subject to fulfilment of prescribed conditions.

Purchasing in order fo redeem ifs preference shares, does amount to acquisition or purchase of its own
shares. But this is allowed in terms of section 68 of the Companies Act, 2013 subject o the fulfilment of
prescribed conditions, and upto specified limits and only after following the prescribed procedure.

Question 22 ,
Heavy Metals Limited wants fo provide financial assistance to its employees, to enable them to subscribe
for certain number of fully paid shares. Considering the provision of the Companies Act, 2013, what advice
would you give to the company in this regard? '

[RTP Nov 2018]
Answers _ : : '
Under section 67 (2) of the Companies Act, 2013 no public company is allowed Yo give, directly or indirectly
and whether by means of a loan, guarantee, or security, any financial assistance for the purpose of, or in
connection with, a purchase or subscription, by any person of any shares in it or in its holding company.

However, section 67 (3) makes an exception by allowing companies to give loans to their employees other than
its directors or key managerial personnel, for an amount not exceeding their salary or wages for a period of
six months with a view fo enabling them to purchase or subscribe for fully paid-up shares in the company or
its holding company to be held by them by way of beneficial ownership.

It is further provided that disclosures in respect of voting rights not exercised directly by the employees in
respect of shares to which the scheme relates shall be made in the Board's report in such manner as may be
prescribed.

Hence, Heavy Metals Ltd can provide financial assistance up fo the specified limit to its employees to enable
them fo subscribe for the shares in the company provided the shares are purchased by the employees to be
held for beneficial ownership by them.

N I /
However, the directors or key managerial personnel will not be eligible for such assistance.

Question 23

State the legal provisions in respect of ‘Declaration of Solvency’, which an unlisted public company needs to
adhere to while taking steps to buy-back its own shares.

[ICAT Module]

Answer
_According o Section 68 (6), where an unlisted public company has passed a special resolution under Section
68 (2) (b) or the Board has passed a resolution under item (ii) of the proviso to Section 68 (2) (b) to buy-
back its own shares, it shall, before making such buy-back, file with the Registrar a ‘Declaration of Solvency’
in Form SH-9. :

The declaration shall be verified by an affidavit to the effect that the Board has made a full inquiry into the
affairs of the company as a result of which they have formed an opinion that it is capable of meeting its
liabilities and will not_be rendered insolvent within a period of one year from the date of declaration of
solvency adopted by the Board.

The declaration shall be signed by at least two directors of the company, one of whom shall be the managing
director, if any. '
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Question 24
Kavish Ltd., desirous of buying back of all its equity shares from the existing shareholders of the company,
seeks your advice. Examining the provisions of the Companies Act, 2013 discuss whether the above buy back
of equity shares by the company is possible. Also , state the sources out of which buy-back of shares can be
financed?

[RTP May 2018]
Answers
In terms of section 68 (2) (c) of the Companies Act, 2013 a company is allowed o buy back a maximum of
25% of the agaregate of its paid- up capital and free reserves. Hence, the company in the given case is not
allowed fo buy back its entire equity shares. ‘

Section 68 (1) of the Companies Act, 2013 specifies the sources of funding buy back of its shares and other
specified securities as under: :

a) Free reserves or

b) Security Premium account or

¢) Proceeds of the issue of any shares or other specified securities

However, under the proviso to section 68 (1) no buy back of shares or any specified securities can be made
out of the proceeds of an earlier issue of the same kind of shares or same kind of specified securities.

Question 25

London Limited, at a general meeting of members of the company, passed an ordinary resolution to buy-back

30 percent of its equity share capital. The articles of the company empower the company for buy-back of

shares. Explaining the provisions of the Companies Act, 2013, examine:

A. Whether company's proposal is in order? '
B.  Would your answer be still the same in case the company instead of 30 percent, decides to buy-back
only 20 per cent of its equity share capital? '
[Jan 2021]

Answer

Relevant provision:

According to the provisions of section 68 (2) of the Companies Act, 2013, no company shall purchase its own

shares-or other specified securities under sub- section (1), unless—

(a) the buy-back is authorised by its articles;

(b) a special resolution has been passed at a general meeting of the company authorising the buy-back:
Provided that nothing contained in this clause shall apply to a case where—

() the buy-back is, ten per cent or less of the total paid-up equity capital and free reserves of the
company; and
(i) * such buy-back has been authorised by the Board by means of a resolution passed at its meeting:

(¢) the buy-back is 25% or less of the aggregate of paid-up capital and free reserves of the company:
Provided that in respect of the buy-back of equity shares in any financial year, the reference to
Twenty-five per cent in this clause shall be construed with respect to its total paid-up equity capital in
that FY.

Given case:

In the instant case, London Limited, at a general meeting of members of the company, passed an ordinary
resolution to buy back 30% of its equity share capital. The articles of the company empower the company for
buy back of shares.

Conclusion

(A) the Company's proposal is not in order, since a special resolution as required by the above provision has
not been passed, rather an ordinary resolution has only been passed. '

Author’s Note: ICAT's answer seems to be incorrect. Even if SR was passed instead of OR, still 30%

buy back exceeds the limit of 25% and hence is not allowed u/s 68.
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(B)  if the company instead of 30%, decides to buy back only 20% (even if it is within the specified limit of
25%) of its equity share capital, then also special resolution is required. Hence, our answer will not
change. This proposal of the company will also be not in order.

Question 26:
Xgen Limited has a paid-up equity capital and free reserves to the extent of Rs. 50,00,000. The company is
planning to buy-back shares to the extent of Rs. 4,50,000. The company approaches you for advice with
regard to the following:
(a) Is special resolution required to be passed?
(b) What is the time limit for completion of buy-back?
() What should be ratio of aggregate debts to the paid-up capital-and free reserves after buy-back?
[May 2018]
Answer
According to the provisions of section 68 (2) of the Companies Act, 2013, no company shall
purchase its own shares or other specified securities under sub- section (1), unless—
() the buy-back is authorised by its articles:
(b) a special resolution has been passed at a general meeting of the company authorising the buy-back:
Provided that nothing contained in this clause shall apply to a case where— :
(i) the buy-back is, ten per cent or less of the total paid-up equity capital and free reserves of the
company; and
(i) such buy-back has been authorised by the Board by means of a resolution passed at its meeting;

Time limit for Completion of Buy Back: As per section 68(4), every buy-back shall be completed within a
period of one year from the date of passing of the special resolution, or as the case may be, the resolution
passed by the Board under sub-section (2).

Ratio of aggregate debts: Provision also specifies that ratio of the aggregate debts (secured and unsecured)
owed by the company after buy back is not more than twice the paid up capital and its free reserves.
However, Central Government may prescribe higher ratio of the debt for a class or classes of companies.

As per the stated facts, Xgen Ltd. has a paid up equity capital and free reserves to the extent of Rs.
50,00,000. The company planned to buy back shares to the extent of Rs. 4,50,000.

Referring to the above provisions, the answers will be as follows:

1 No, special resolution will not be required as the buyback is less than 10% of the total paid-up equity
capital and free reserves (50,00,000x10/100= 5,00,000) of the company, but such buy back must be
authorized by the Board by means of a resolution passed at its meeting.

2. Time limit for completion of buy back will be- within a period of one year from the date of passing of
the resolution by the Board.

3. The ratio of the aggregate debts (secured and unsecured) owed by the company after buy back should
not be more than twice the paid up capital and its free reserves.

The above buy-back is possible when backed by the authorization by the articles of the company.

Question 27 ]
“The offer of buy-back of its own shares by a company shall not be made within a period of six months from
the date of the closure of the preceding offer of buy-back, if any and cooling period to make further issue
of same kind of shares including allotment of further shares shall be a period of one year from the
completion of buy back subject to certain exceptions." Examine the validity of this statement by explaining
the provisions of the Companies Act, 2013 in this regard. -

[July 2021]
Answer .
According to proviso to section 68(2) of the Companies Act, 2013, no offer of buy- back, shall be made’
within a period of one year from the date of the closure of the preceding offer of buy-back, if any.
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Section 68 (8) casts an obligation that where a company completes a buy-back of its shares or other
specified securities under this section, it shall not make further issue of same kind of shares including
allotment of further shares under section 62 (1) (a) or other specified securities within a period of six
months except by way of bonus issue or in the discharge of subsisting obligations such as conversion of
“warrants, sfock’opﬁon schemes, sweat equity or conversion of preference shares or debentures into equity
shares.

Keeping in view of the above provisions, the statement “the offer of buy-back of its own shares by a
company shall not be made within a period of six months from the date of the closure of the preceding
offer of buy back, if any and cooling period to make further issue of same kind of shares including
allotment of further shares shall be a period of one year from the completion of buy back subject to
certain exceptions” is not valid.

Question 28:
Which fund may be utilized by a public limited company for purchasing (buy back) its own shares? Also
_explain the provisions of the Companies Act, 2013 regarding the circumstances in which a company is
prohibited to buy back its own shares.

[May 2019]
Answers
Funds utilized for purchase of its own securities: Section 68 of the Companies Act, 2013 states that a
company may purchase its own securities out of:

i) . its free reserves; or
ii) * the securities premium account: or
iii)  the proceeds of the issue of any shares or other specified securities.

However, buy-back of any kind of shares or other specified securities cannot be made out of the proceeds of
an earlier issue of the same kind of shares or same kind of other specified securities.

Prohibition for buy-back in certain circumstances [Section 701
(1) The provision says that no company shall directly or indirectly purchase its own shares or other
specified securities- ~
(0) through any subsidiary company including its own subsidiary companies; or
(b) through any investment company or group of investment companies; or
(c) if a default is made by the company in repayment of deposits or interest payment thereon,
redemption of debentures or preference shares or payment of dividend to any shareholder or
repayment of any term loan or interest payable thereon, to any financial institutions or banking
company;
But where the default is remedied and a period of three years has lapsed after such default ceased
to subsist, then such buy-back is not prohibited.

(2) No company shall directly or indirectly purchase its own shares or other specified securities in case
such company has not complied with provisions of Sections 92 (Annual Report), 123 (Declaration of
dividend), 127 (Punishment for failure to distribute dividends), and section 129 (Financial Statements).

[ .Question 29:

XYZ unlisted company passed a special resolution in a general meeting on January 5th, 2019 to buy back 30%
of its own equity shares. The Articles of Association empowers the company to buy back its own shares.
Earlier the company has also passed a special resolution to buy back its own shares on January 15th, 2018.
The company further decided that the payment for buyback be made out of the proceeds of the company's
earlier issue of equity share. In the light of the provisions of the Companies Act, 2013,

(i) Decide, whether the company's proposal is in order. ‘

(i) What will be your answer if buy back offer date is revised from January 5 th, 2019 to January 25th

2019 and percentage of buyback is reduced from 30% to 25% keeping the source of purchase as above?

. [Nov 20191
Answer )

(i) In the instant case, the company's proposal is not in order due to the following reasons:
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a. Though XYZ unlisted company passed a special resolution but it proposed to buy back 30% of its
own equity shares. But as per section 68(2)(c) of the Companies Act, 2013, buy-back of equity
shares in any financial year shall not exceed 25% of its total paid up equity capital in that financial
year. ‘

b. The Arficles of Association empowers the company to buy back its own shares. This condition is in
order as per section 68(2)(a).

c. Earlier the company has also passed a special resolution to buy back its own shares on January 15th,

12018, now the company passed a special resolution on January 5th, 2019 +o buy back its own shares.
This is not valid as no offer of buy-back, shall be made within a period of one year from the date of
the closure of the preceding offer of buy-back, if any. [proviso to section 68(2)]

d. The company further decided that the payment for buy back be made out of the proceeds of the
company's earlier issue of equity share. This is not in order as according to proviso to section 68(1),
buy-back of any kind of shares or other specified securities cannot be made out of the proceeds of
an earlier issue of the same kind of shares or same kind of other specified securities.

(ii) If buy back offer date is revised from 5th J anuary 2019 to J anuary 25th 2019 and percentage of buy
back is reduced from 30% to 25% keeping the source of purchase as above, then also the company's proposal
is not in order as buy-back of any kind of shares or other specified securities cannot be made out of the
proceeds of an earlier issue of the same kind of shares or same kind of other specified securities.

Question 30: v
What are the provisions of the Companies Act, 2013 relating to the appointment of 'Debenture Trustee' by a
company? Whether the following can be appointed as 'Debenture Trustee’:
(i) A shareholder who has no beneficial interest.
(ii) A creditor whom the company owes Rs. 499 only. -
(i) A person who has given a guarantee for repayment of amount of debentures issued by the company?

' [ICAT Module, Nov 2016, RTP Nov'22]
Answer
Appoiniment of Debenture Trustee: Under section 71 (5) of the Companies Act, 2013, no company shall issue
a prospectus or make an offer or invitation to the public or to its members exceeding five hundred for the
subscription of its debentures, unless the company has, before such issue or offer, appointed one or more

debenture trustees and the conditions governing the appointment of ‘such trustees shall be such as may be
prescribed. - ¢

Rule 18 (2) of the Companiés (Share Capital and Debentures) Rules, 2014, framed under the Companies Act
for the issue of secured debentures provide that before the appointment of debenture trustee or trustees,
a written consent shall be obtained from such debenture trustee or trustees proposed to be appointed and a

statement to that effect shall appear in the letter of offer issued for inviting the subscription of the
debentures.

‘Further according to the rules, no person shall be appointed as a debenture trustee, if he-

(i) beneficially holds shares in the company; ‘

(ii) is promoter, director or key managerial personnel or any other officer or an employee of the company or
its holding, subsidiary or associate company; - “ ' o

(iii) is beneficially entitled to moneys which are to be paid by the company otherwise than as remuneration
payable to the debenture trustee; '

(iv) is indebted to the company, or its subsidiary or its holding or associate company or a subsidiary of such
holding company; - N '

(v) has furnished any guarantee in respect of principal debts secured by the debentures or interest thereon;

(vi) Has any pecuniary relationship with the company amounting to two percent. or more of its gross turnover
or total income or fifty lakh rupees or such higher amount as may be prescribed, whichever is lower,
during the two immediately preceding financial years or during the current financial year; &

(vii) is a relative of any promoter or any person who is in the employment of the company as director or key
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managerial personnel;

‘Thus, based on the above provisions answers to the given questions are as follows:

(i) A shareholder who has no beneficial interest, can be appointed as a debenture trustee.

(ii) A creditor whom company owes Rs. 499 cannot be appointed as a debenture trustee. The amount owed is
immaterial,

(iii) A person who has given guarantee for repayment of principal and interest thereon in r'espec'r of
debentures also cannot be appointed as a debenture trustee.

Question 31:

As per the financial statement as at 31.03. 2021 the Authorized and Issued share capital of Manorama

Travels Private Limited (the Company) is of ¥ 100 Lakh divided into 10 Lakh equity shares of X 10 each. The

subscribed and paid-up share capital on that date is X 80 Lakh divided into 8 Lakh equity shares of X 10 each.

The Company has reduced its share capital by cancelling 2 Lakh issued but unsubscribed equity shares during

the financial year 2021-22, without obtaining the confirmation from the National Company Law Tribunal (the

Tribunal). It is noted that the Company has amended its Memorandum of Association by passing the requisite

resolution at the duly convened meeting for the above purpose. While filing the relevant e-form the

Practicing Company Secretary refused to certify the form for the reason that the action of the Company

reducing the share capital without confirmation of the Tribunal is invalid.

In light of the above facts & in accordance with the provisions of Companies Act, 2013, you are requested to

(i) Examine the validity of the decision of Company and contention of the practicing Company Secretary and

(ii) State, the type of resolution required to be passed for' amending the capital clause of the Memorandum
of Association,

[May 2022]

Answer

According to section 61 of the Companies Act, 2013, d ||ml1‘ed company having a share capital is empowered to

alter its capital clause of the Memorandum of Association. The provisions are as under:

(1) According to the section, a limited company having a share capital may, if so authorised by its grticles,
alter its memorandum in its general meeting to cancel shares which, at the date of the passing of the
resolution in that behalf, have not been taken or agreed to be taken by any per'son and diminish the
amoun’r of its share capital by the amount of the shares so cancelled.

(2) It provides that the cancellation of shares shall not be deemed to be a reduction of share capital.

According to the given facts, in the said question, the company reduced its share capital without obtaining
the confirmation from the NCLT. The Company amended its memorandum by passing the requisite resolution
at the duly convened meeting. However, Company Secretary refused to certify stating that action of
company reducing the share capital without confirmation of the Tribunal, is invalid.

| Accordingly, in the light of the stated facts, following shall be the answers:
(i) Decision of the company is valid, as for alteration of share capital by cancellation of shares and
: diminishing of amount of share capital by the amount of the shares so cancelled, does not require
confirmation of the Tribunal. As per the law, passing of the resolution in that behalf at the duly
convened meeting by amending Memorandum of Association, is the sufficient compluance Therefore,
contention of practicing Company Secretary is not valid.

(i) According to section 13, save as provided in section 61 of the Companies Act, 2013, company may alter
the provisions of its memorandum with the approval of the members by a special resolution.

Question 32:
Following is the extract of the Balance sheet ABC Ltd. as on 31st March, 2022:
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Particulars Amount (%)

Equity & Liabilities
(1) Shareholder's Fund
() Share Capital:

Authorized Capital:
10,000, 12% Preference Shares of % 10 each T -1 °1,00,000

1,00,000 equity shares of X 10 each 10,00,000 11,00,000
Issued & Subscribed Capital:
8000,12% Preference Shares of % 10 each fully paid up 80,000
90,000 equity shares of X 10 each, X 8 paid up 7.20,000 |
(b) Reserve and Surplus
General Reserve . 1,20,000
Capital Reserve 75,000
Securities Premium 25,000
Surplus in statement of P& L 2,00,0000 4,20,000
(2) Non-Current Liabilities: '
Long-term borrowings:
Secured Loan: 12% partly convertible

Debenture @ X 100 each 5,00,000

On 1st April 2022 the company has made final call at X 2 each on 90,000 Equity Shares. The call money was
received by 25th April 2022. Thereafter, the company decided to capitalize it's reserves by way of bonus
@ 1 share for every 4 sharesto existing shareholders.
Answer the following questions according to the Companies Act, 2013, in above case:
(a) Which of the above-mentioned sources can be used by company to issue bonus shares?
(b) Calculate the amount to be capitalized from free reserves to issue bonus shares?

[MTP Nov 22}

Answer

Issue of Bonus Shares

According to section 63 (1) of the Companies Act, 2013, a company may issue fully paid-up bonus shares to its
members, in any manner whatsoever, out of —
(i) its free reserves;
(ii) the securities premium account: or
(iii)  the capital redemption reserve account.

However, no issue of bonus shares shall be made by capitalising reserves created by the revaluation of
assets.

Section 63 (2) provides that the company can issue bonus shares only when the partly paid -up shares, if any

outstanding on the date of allotment, are made fully paid-up.
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@ “The following sources can be used by the company to issue bonus shares:
1. General Reserve
2. Securities Premium
3. Surplus in statement of P&L

(b)

Particulars Amount
Amount of bonus shares to be issued 90,000 shares x 1/4 = 22,500 shares
Amount that ought to be capitalized for issue of 22,500 x % 10 per share = ¥ 2,25,000
bonus shares
Total amount available to be capitalized from = 1,20,000+ 25,000+ 2,00,000
free reserves to issue bonus shares =% 3,45,000
Hence, the amount to be capitalized from free X 2,25,000
reserves fo issue bonus shares will be :

Question 33 , ,

The Board of Directors of SRD Limited, an unlisted public company, engaged in the business of manufacturing
of two wheelers; intend fo issue debentures in order to finance its project of electric scooter manufacturing.
The company seeks your advice regarding the maximum amount of debentures it can issue to raise the
desired funds. The.company has provided the ‘following abstracts from its- financial -statements
ended on 31st March 2022:

Authorised Shar'-e_ Capital:

1,00,00000
1,00,000 Nos. of Equity Shares of £ 00 each o v
Subscribed and Paid-upAShar‘e Capital: o
40,000 Nos. of Equity Shares of % 100 each, fully paid- ‘ _ 40100100_9 ,
up.
Share Premium Reserve 50,00,000
General Reserve _ = . 30,00,000
Bdlance in Profit and Loss Account ' ' _ 20,00,0_00 :
Caph‘a'lv Reserve (profit on sale of Fixed Assets) . 30,00;060
8% Non-Convertible De_ben‘r'ur'es ' ‘ - ‘ 30,00,0_00
9.5% Term Loan from XYZ Bank Limi‘red ;‘or' purchase of
Plant and Machinery 20,00,000
(Repayment starts after 1 year moratorium period)
Short-term Cash Credit Loan from XYZ Bank Limited ‘
(On hypothecation of stock and receivables of the 50,00,000

Company, repayable on demand) . :
Referring to and analysing the relevant provisions of the Companies Act, 2013, advise the company presenting-
the necessary calculations:

(i) The amount that can be raised by the company by issuing debentures and the resolution, if any, is
required fo be passed in the General Meeting of the Company in respect of the same? R

(i) What will be your answer in case the above company desired to issue debentures with an uption to
- . convert such debentures into shares? : : o
[Nov 22]
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Answer

(M

(i)

The amount that can be raised by the Company by issuing Debentures:

Section 71 of the Companies Act, 2013 (the Act), deals with the manner in which a company may issue
debentures. Before the issue of debentures, the Board of Directors of the Company in compliance with
Section 180(1)(c) of the Act, shall obtain approval of the shareholders through special resolution if the
borrowings by issuing debentures together with the amount already borrowed exceed the aggregate of
company's paid-up share capital, free reserves and securities premium amount.

Temporary loans obtained from the company's bankers in the ordinary course of business arz not to be
included in the borrowings.

The Amount that can be raised by the Company by issuing Debentures:
In view of the above pr‘ovisions, SRD Limited can raise money o the extent of the following amounts
without the approval of the shareholders through a special resolution:

Paid up Equity Share Capital 40,00,000
Share Premium Reserve 50,00,000
General Reserve® 30,00,000
Bdlance in Profit and Loss Account™ 20,00,000

Aggregate of its paid-up share capital, free reserves and 1,40,00,000
securities premium amount (A)

*General Reserve and Balance in Profit and Loss Account is in the capacity of Free Reserve.

Since in the question, no pre-condition, is provided for issue of debenture with an option to convert such
debentures into shares, so accordingly, the amount that can be raised by the company by issuing
debentures will be:

8% Non- Convertible Debentures 30,00,000
9.5% Term Loan for Purchase of Plant and Machinery 20,00,000
Amount already Borrowed (B) 50,00,000

Here, Short- term Cash Credit loan from XYZ Bank Lid. is a 'Temporary Loan' obtained from the
company's bankers.

Debentures that can be issued byvtlhe Board of Directors in the Board Meeting without obtaining
approval of the shareholders through special resolution passed in the General Meeting = (A) - (B) = X
90,00,000.

Further, the Board of Directors of the company shall obtain approval of the shareholders through
special resolution if the borrowings by issuing debentures exceed X 90,00,000. '
Issue of Debentures with an Option to Convert into Shares: According to Section 71(1) of the Companies
Act, 2013 a company may issue debentures with an option to convert such debentures into shares, either
wholly or partly at the time of redemption. It is also provided that the issue of debentures with an
option to convert such debentures into shares, wholly or partly, shall be approved by a special resolution
passed at a general meeting. '

Thus, in case SRD Limited desires to issue debentures with an option o convert such debentures into

\,
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shares, it has to pass the special resolution irrespective of the amount to be raised

Question 34: A
Anika Limited has an Authorized Capital of 10,00,000 equity shares of the face value of %100 each. Some of
the hides expressed their opinion in the Annual General Meeting that it is very difficult for them to trade
in the shares of the company in the mock made and requested the company to reduce the face value of each
share o 10 and increase the number of shares to 1,00,00,000. Examine, whether the request of the
shareholders is considerable and if so, how the company can alter its share capital as per the provisions of
the Companies Act 20132

[Nov 22]
Answer :
According to Section 61(1)(d) of the Companies Act, 2013 (the Act), a limited company having a share capital
may, if so authorised by its articles, alter its memorandum in its general meeting to sub-divide its shares, or
any of them, into shares of smaller amount than is fixed by the memorandum, so, however, that in the sub-
division the proportion between the amount paid and the amount, if any, unpaid on each reduced share shall
be the same as it was in the case of the share from which the reduced share is derived.

Section 64 of the Act states that a company shall, within 30 days of its share capital having been altered in
the manner provided in Section 61 (1), give notice to the Registrar in the prescribed form along with an
altered memorandum.

In the given situation, shareholders of Anika Limited, in the AGM requested the Company to reduce the face
value of each share (from INR 100 to INR 10) and increase the number of shares than fixed by the
memorandum (i.e. from 10 Lakh to 1 crore). :

According to the above provision, Anika Limited, having authorized capital of 10,00,000 equity shares (face
value X 100 each) can reduce the face value of each share to £ 10 each and increase the shares to
1,00,00,000 [thereby keeping the total amount of authorized share capital to X 10,00,00,000], if authorised
by the articles of association. Hence, the request of the shareholders is considerable.

How the company can alter its Share Capital
The company has to alter its memorandum in its general meeting as per the procedure contained in Section 13
of the Companies Act, 2013 and give notice to the Registrar along with an altered memorandum.

Question 35:
The Board of Directors are proposing to declare a bonus issue of 1 share for every 2 shares held by the
existing shareholders.
The balance sheet of M/s Frontline Limited showed the following positions as at 31 March 2022:
(i) Authorized Share Capital (Rs. 50,00,000 equity shares of 10 each)
(i) Issued, subscribed and paid-up Share Capital (20,00,000 equity shares of 10 each, fully paid-up) Rs.
. 2,00,00,000
(iii) ‘Free Reserves Rs. 50,00,000
(iv) Securities premium account Rs. 25,00,000
(v) Capital Redemption Reserve Rs. 25,00,000
The Board wants to know the conditions of issuing bonus shares under the provision of the Companies Act,
2013. Also explain, whether the company may proceed for a bonus issue.
[May 2023}
Answer: (For Practice in class. Student may refer ICAI Suggested Answer)
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Question 36:

Innovative Ltd. a start-up by a few qualified professionals, which was incorporated in 2014.The company is
booming and favouring the younger generation to work. The Capital Structure of the Company is as follows:
Particulars Rs. (Crores)
Authorised Share Capital 10
100,00,000 Equity Shares of Rs. 10 each ’
Issued, Subscribes and Paid-up Share Capital o 5
50,00,000 Equity Share of Rs. 10 each
Share Premium ; 1
General Reserve , 3.52
Profit & Loss Account : 1.58

The company decided to issue 30% sweat equity shares to a class of directors and permanent employees to
keep them motivated and partner in growth. Lock-in period for sweat equity will be five years. For ‘this:
purpose, a resolution in General meeting of Company was passed in this manner.

"The Resolution specifies 15 lakh sweat equity shares, Current Market price? 25 per share with a
consideration of 5 per share to be issued to a class of directors and employees.”

| The company seeks your advice with reference to the provision of issue of sweat equity shares company
under the Companies Act, 2013.

0) Whether size of issue of sweat equity shares was appropriate ?

(i) Whether lock-in period was justifiable ?

’ [May 2023]

Answer: (For Practice in class. Student may refer ICAI Suggested Answer)

MCQs

Question 1: [Section 43]

The Articles of Association of a private limited company state that the company may issue preference
shares which will have preference with respect to payment of dividend only but no preference as to the
repayment of capital, in the case of winding up. Is it possible for the company fo issue such preference
shares?

(a) No: as per section 43 preference shares should have both preferences.

(b) No: this will become an equity share as per section 43.

(c) Yes: because as per section 43 preference shares should have any one preference.

(d) Yes: because AoA of co. allow issue of such preference shares and issuing co. is a Pvt. limited co.
(May 2023)

Answer - (d)

Summary: As per Section 43, preference share capital refers to that part of issued share capital which
carries preference in payment of dividend and repayment in case of winding up. However, in case of Pvt.
Co. if AoA specifies such other provision it shall apply, subject to Section 92 and 137.

Question 2: [Section 55] -~

Rajesh Infrastructure Limited wants to issue preference shares for a period exceeding 20 years for
financing its proposed infrastructure project. On the basis of which statement, company can do s0?

(a) Yes, the company can issue irredeemable preference shares by passing a special resolution

(b) Yes, company can issue preference shares for period exceeding 20 years with prior approval of €6
(¢) Yes, the company can issue irredeemable preference shares for infrastructure project ,

(d) Yes, the company can issue preference shares for flnancmg an infrastructure project for a period
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exceeding o 20 years.

Answer - (d)
Summary: Tenure of pref. shar'es can be beyond 20 years in case where co. is engaged in infra projects.

Question 3: ISecﬁon 43 + Rgle 4]

Swagat Hospitality Limited defaulted in the repayment of last two instalments of term loan availed from
National Commercial Bank. On 30th September, 2019, they cleared all the dues by repaying it. When can it
issue equity shares with differential voting rights? . ’
. (@) Upon expiry of five years from the date on which the default was made good
(b) Upon expiry of three years from the end of the financial Year in which the default was made good
(c) Upon expiry of five years from the end of the financial Year in which the default was made good
d) U‘pon'e_xpiry of seven years from the end of the financial Year in which the default was made good

Answer - (c)
Summary A co. issuing DVR should not have defaulted in repayment of term Loan. Where such default
is made, company may issue DVR on expiry of 5 years from end of FY in which such default made good.

Question 4: [Section 58]

Keshika, the original allottee and owner of 1000 equity shares of Rs. 50 each in Modern Biscuits Private
Limited, wanted to transfer these shares to her younger sister Vanshika by way of gift. She completed the
| transfer deed in all respects and delivered the same to the company along with the share certificates on
17th July, 2020. However, the company did not register the transfer even after the expiry of more than
one month nor did it send any notice of refusal. The lone reminder to the company remained unanswered.
An appeal is to be filed against the company with the National Company Law Tribunal (NCLT) against this
failure to register transfer of the said shares. Who has the right to file the appeal in this regard?
(a) Keshika, who continues to remain owner and transferor of the said equity shares till they are
registered in the name of Vanshika, has the. rright to file an appeal with NCLT against the company.
(b) Vanshika, as transferee and potential owner of equity shares, has the right to file an appeal with
NCLT against the company.
(c) Both Keshika and Vanshika have to file a joint appeal with NCLT against the company, for neither
Keshika nor Vanshika are authorized to file the appeal individually.
-(d) As per its discretion, NCLT may allow either Keshika or Vanshika to file an appeal against the co.

Answer - (b)
Summary: In case of private co., fransferee may appeal to Tribunal where no notice of refusal has
been received. Such appeal to be made within 60 days from date on which IOT was delivered to co.

‘Question 5: ISecflon 541

Vanita Watches Limited has proposed to issue sweat equity shares to five of its employees for the 'value
additions’ made by them in term of economic benefits which proved beneficial to the company. The period
for which the employees who have been allotted the said sweat equity shares cannot transfer them is:

(a) One year from the date of allotment

(b) Three years from the date of allotment

(c) Five years from the date of allotment

(d) Six months from the date of allotment

Answer -~ (b) » : :
‘Summary: As per Rule 8(5), sweat equity shares shall have a lock - in period of 3 yrs. from allotment

Question 6: ISeC'hon 661

While making an application to the Tribunal for seekmg its confirmation in respect of exhngmshmg the
, IIObIIITy of Rs. 3 per equity shar'e Medhavi Publishers Ltd. has to file a certificate along with the
. kapphca‘non that the accounting *rr'ea'rmenf proposed by it for such reduc‘non of share capital is in
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conformity with the accounting standards. Advise the company as to who can issue such certificate?
(a) Any of the directors of the company as authorized by the Board may issue such certificate
(b) A practicing company secretary is authorized to issue such certificate ' :
(c) The auditor of the company is authorized to issue such certificate
(d) The legal advisor of the company is authorized fo issue such certificate

Answer - (c)

Summary: According to section 66, application for reduction of SC shall not be sanctioned by NCLT
unless accounting freatment, proposed by co. for such reduction is in conformity with AS u/s 133 and
certificate to that effect is to be issued by the company's auditor and filed with the fribunal.

Question 7
Goals Limited, a listed co. has authorized share capital of Rs. 25,00,000 (issued, subscribed and paid-up

capital of Rs.20,00,000). The company has planned to buy back shares worth Rs. 10,00,000. What is the max
amount of equity shares that the company is allowed fo buy back based on the total amt of equity shares?
(@) Rs. 2,00,000
(b) Rs. 5,00,000
. (c) Rs. 6,25,000
(d) Rs. 8,00,000 :
(MTP May 2022)

Answer - (b)
Summary: The max. limit of buy back is <=25% of total PUC+FR

Question 8 [Section 471:
Sarvodhaya Urban Nidhi Limited has Rs. 14 Crore and Rs. 6 Crore as paid-up equity and preference share

capital respectively. Balance in retain earnings account is Rs. 2.4 Crore. Equity share capital having face
value of Rs. 10 each, while preference share has face value of 100 each. Mr. Surya and Mr. Chandan own
11,20,000 and 5,60,000 shares respectively. In context of resolution placed before the company which
directly affect the rights attached to his preference shares, the voting right of Mr. Surya and Mr. Chandan
in percentage term shall be: -

(a) 8% and 4% respectively
(b) 5.6% and 2.8% respectively
(c) 5% and 2.8% respectively

(d) 5% and 2.5% respectively
(ICATI Module)

Answer - (¢) . . '
Summary: Proportion of voting rights of ESH to voting rights of PSH shall be same as ESC:PSC.

Question 9 [Section 46]: .

In a litigation regarding title of shares, a share cerfificate issued in physical form by Modern Furniture
Limited, an unlisted private company that doesn't have a common seal submitted as evidence of the fitle. The
same shall be clear and convincing evidence of fitle, if signed by:

i. two directors -

ii. two directors, out of which one shall be managing director

iii. two directors and the Company Secretary, wherever the company has appointed a Company Secretary

iv. a director and the Company Secretary, wherever the company has appointed a Company Secretary

(a) By i.oriii only
(b) By i oriv only
(c) By ii oriii only
(d) By ii or ivonly

(ICAI Module)
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Answer - (b)

Summary: Through Companies Amendment Act 2015, requirement to have common seal is optional for
companies, hence physical share certificate issued under sign of two director or of one director along
with company secretary is valid. If possible one of the directors should be a MD or WTD.

Question 10 [Section 561:
Mr. Bahu has received a notice from Mahishmati Private Limited on 2nd March, 2023 intimating that Mr. Bali
has submitted a transfer deed duly signed by him for transfer of 1000 partly paid shares (Rs. 8 paid-up out
of Face Value of Rs. 10 per share) in his (Mr. Bahu) name. Mr. Bahu as transferee must raise his objection to
the proposed transfer of partly paid shares latest by

(a) 9th March, 2023

(b) 16th March, 2023

(c) 17th March, 2023

(d) 31st March, 2023

(ICAT Module)

Answer - (b)

Summary: a company shall not register a transfer of partly paid shares, unless the company has given
“a nofice in Form No. SH-5 to the transferee and the transferee has given no objection to the
transfer within two weeks from the date of receipt of notice.

Question 11 [Section 671:

Section 67 of the Companies Act, 2013 impose a restriction on public company from giving any financial
assistance whether directly or indirectly and whether by means of a loan, guarantee, the provision of
security or otherwise for the purpose of, or in connection with, a purchase or subscription made or to be
made, by any person of or for any shares in the company or in its holding company. Star Engineering Limited
which is not covered by any of exemptions specified under said section, contravene the restrictive
provisions stated above. Every officer of the company who is in default shall be liable for;

(a) Fine which shall not be less than one lakh rupees but may extend to twenty- five lakh rupees

(b) Fine which shall not be less than one lakh rupees but may extend to twenty- five lakh rupees or
Imprisonment for a term which may extend to three years or both

(¢) Fine which may extend to twenty-five lakh rupees or Imprisonment for a term which may extend to
three years or both '

(d) Fine which shall not be less than one lakh rupees but may extend to twenty- five lakh rupees and
Imprisonment for a term which may-éxtend to three years

(ICAT Module)

Answer - (d) ~

Summary: If a company contravenes the provisions of this section, the punishment shall be Fine which
shall not be less than one lakh rupees but may extend to twenty-five lakh rupees. For OID-
| Imprisonment for a term which may extend to three years and Fine which shall not be less than one
lakh rupees but may extend to twenty-five lakh rupees.

Question 12 [Section 46(2)1:

Modern Furniture an unlisted company receive a request for issue of duplicate share certificate. Complete

documents in this regard submitted with the company on 30th December 2022, Modern furniture shall issue
the duplicate share certificates by:

(a) 29th January 2023
(b) 13th February 2023
(c) 28th February 2023
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(d) 29th March 2023
(ICATI Module)

Answer - (d)

Summary: In case unlisted companies, the duplicate share certificates shall be issued within a period
of three months and in case of listed companies such certificate shall be issued within fifteen days,
from the date of submission of complete documents with the company respectively.

Question 13: [Section 471
A general meeting of the company is to be held on 30th August, 2020. The co. has not paid dividend in
respect of its preference shares for FY 2018-19 as well as 2019-20. In such case preference shareholders:
(a) will not have the right to vote because preferential shareholders have no right to vote
(b) will have the right to vote because dividend has not been paid for the last two years
(c) will not have the right to vote because only equity shareholders can vote in general meetings
(d) will have right to vote because preference shareholders have the right to vote in general meetings

Answer - (b)

Summary: As per Section 47, where dividend in respect of Pref. shares is not paid fér 2 years or
more, such class of PSH shall have right fo vote at ALL RESOLUTIONS placed before the company.

Question 14: [Section 48]
Where there is a change in the rights of one class of shareholders of a company that also affects the
rights of another class therein, then:
(a) A special resolution should be passed at a general meeting in this regard
(b) The company need not to do anything further
(c) the consent in writing of three-fourths of such other class of shareholders shall also be obtained
(d) A resolution at a joint meeting of both the classes should be passed

Answer - (c)
Summary: As per the provisions of Section 48, if variation by one class of SH affects the rights of
any other class, consent of 3/4th of such other class of SH shall be obtained by the company.

DSOS

Question 15: [Section 62]
If a company has Authorized Share Capital of Rs.6,00,000, Paid-up Share Capital of Rs. 5,00,000 and a loan
of Rs. 2,00,000 obtained from the State Government. The State Government has directed the company to
convert its loan into equity shares, then such order shall have the effect of increasing:

(a) The subscribed share capital of the company

(b) The paid-up share capital of the company

(¢c) The authorized Share Capital of the company

(d) All of the above

Answer - (d)
Summary: As per section 62, where the government orders conversion of Loan into equity shares, ASC
stands increased by amount equal to the value of shares to which such debt / loan is conver‘fed info,

which in turn would result in rise in subscrlbed and paid-up share capital.

Qgesﬂon 16: [Section 68]
A company bought back 10% of its equity shares in Augus’r 2020. Due to certain miscalculations during the
first buy-back, it again bought back another 10% equity shares in Sep 2020. Is second buy-back valid?
(a) It can do so subject to the fulfilment of other conditions because maximum buy-back in a financial
year is up to 25%
(b) It cannot do so because there must be a time gap of 12 months between two buy-backs
(c) It can buy back shares within one year but the company should pass an ordinary resolution at a
meeting of its board
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['(d) It can buy back shares within one year but the company will have to pass a special resolution

“Answer - (b)
Sumimary: As per section 68, no company shall make offer for Buy-back within a period of 1 year from

the date of closure of preceding offer of Buy-back.

Question 17: [Section 561

Shreem Lakshmi Private Limited was incorporated on 27th August, 2020 with 30 persons as subscribers Yo
| the MoA and with an ASC of Rs. 1 crore divided into equal number of shares of Rs. 1 each. Each subscriber
subscribed for Rs. 1 lac share. Advise The date by which it needs to deliver share certificates to
.| subscribers. .

{a) 17th Sep'rember, 2020.

(b) 30th September, 2020.

(c) 27th October, 2020.

(d) 27th November, 2020

Answer - (c) :
Summary: As per Sec 56, in case of subscription, share certificates shall be dehver‘ed within 2 months

from the date of incorporation.

Prithvi Cements Limited is desirous of issuing debentures carrying voting rights. Choose the right option:
(a) Prithvi Cements Limited can issue debentures carrying voting rights by passing.an OR.
(b) Prithvi Cements Limited can issue debentures carrying voting rights by passing a SR.
(c) Prithvi Cements Limited can issue such debentures carrying voting rights only if it mortgages its
land and buildings worth two times the amount of the debentures.
(d) Prithvi Cements Limited cannot issue debentures carrying voting rights.

[ Answer - (d) |
| Summary: As per Section 71, no co. shall issue any debentures carrying any voting rights.

Shares issued by a'company to its directors or employees at a discount or for a consideration other than
cash for their providing know-how or making available rights in the nature of intellectual property rights or
value additions, by whatever name called are known as:

(a) Equn‘ry Shares :

(b) Preference Shares

(c) Sweat Equity Shares _

(d) Redeemable preference shares

(MTP May 2022)

| Answer - (c) ’ : |

Where a share capital of the company is divided into different classes of shares, the rights attached to the
shares of any class may be varied with the consent in writing of the holders of not less than ------------ of

the issued shares of that class or by means of a SR passed at a separate meeting of the holders of that
class:

(a) One-fourth
(b) 50%

{c) Three-fourths
(d) 75% ’

(RTP November 2022)
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Answer - (¢) . ,
Summary: As per sec 48, rights attached to any shares may be varied with consent in writing of not less
than 3/4th of issued shares of that class or SR passed at separate meeting of that class.
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Chapter 5 - Acceptance of Deposit by
‘ Company

Question 1:
Ashish L1d. having a net-worth of X 80 crores and turnover of X 30 crores wants to accept deposits from
public other than its members. Referring to the provisions of the Companies Act, 2013, state the conditions
and the procedures to be followed by Ashish Ltd. for accepting deposits from public other than its
members. ’

[RTP May'19]
Answer:
Acceptance of deposit from public:
Relevant Provisions: According to section 76 of the Companies Act, 2013, a public company, having net worth
of not less than 100 crore rupees or turnover of not less than 500 crore rupees, can accept deposits from
persons other than its members subject to compliance with the requirements provided in sub-section (2) of
section 73 and subject to such rules as the Central Government may, in consultation with the Reserve Bank
of India, prescribe.

Provided that such a company shall be required to obtain the rating (including its net-worth, liquidity and
ability to pay its deposits on due date) from a recognised credit rating agency for informing the public the
rating given to the company at the time of invitation of deposits from the public which ensures adequate
safety, and the rating shall be obtained for every year during the tenure of deposits,

Provided further that every company accepting secured deposits from the public shall within thirty days of

such acceptance, create a charge on its assets of an amount not less than the amount of deposits accepted
in favour of the deposit holders in accordance with such rules as may be prescribed.

Conclusion ' : .

Since, Ashish Ltd. has a het worth of X 80 crores and furnover of ¥ 30 crores, which is less than the
prescribed limits, hence, it cannot accept deposit from public other than its members. If the company
wants fo accept deposits from public other than its members, it has to fulfill the eligibility criteria of net
worth or Turnover or both and then the other conditions as stated above,

/ Crux::
Conditions to accept deposit from public (sec 76) - NW not < 100 cr or T/0 not < 500 cr, obtain credit
rating before invitation, within 30 days of acceptance, create charge of amount not < deposit.

Question 2:

State true or false - ‘

. XYZ Private Limited may accept the deposits from its members to the extent of % 60.00 Lakh, if the
 aggregate of its paid-up capital, free reserves and security premium account is T 60.00 Lakh

ii. A Government Company, which is eligible to accept deposits under Section 76 of the Companies Act,
2013 cannot. accept deposits from public exceeding 25% of the aggregate of its paid- up capital, free
reserves and security premium account. .

' - [RTP Nov'20; May'19, ICAT Module, MTP April 2022]
OR :

NIM Private Limited is engaged in the business of manufacturing household plastic goods. The books of

accounts of the company provides that aggregate of its paid-up capital, free reserves and security premium

account is Rs. 35.00 lacs. The company intends to accept deposits from its members to the extent of Rs.

35.00 lacs. Advise the company whether it can do so. Support your answer as per the provisions of the
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Companies Act, 2013.
[MTP March 2021]
Answer:

i. Relevant Provisions: As per the provisions of Section 73(2) of the Companies Act, 2013 read with Rule 3
of the Companies (Acceptance of Deposits) Rules, 2014, as amended by the Companies (Acceptance of
Deposits) Amendment Rules, 2016, a company shall accept any deposit from its members, together with
the amount of other deposits outstanding as on the date of acceptance of such deposits not exceeding
35% of the aggregate of the Paid-up share capital, free Reserves and securities premium account of
the company.

Provided that a private company may accept from its members monies not exceeding one hundred per
cent of aggregate of the paid up share capital, free reserves and securities premium account and such
company shall file the details of monies so accepted to the Registrar in sucii manner as may be
specified.

Conclusion: Therefore, the given statement of eligibility of XYZ Private Ltd. to accept deposits from
its members to the extent of X 60.00 lakh is True.

ii. Relevant Provision: A Government company is not eligible to accept or renew deposits under section 76,
if the amount of such deposits fogether with the amount of other deposits outstanding as on the date
of acceptance or renewal exceeds thirty five per cent of the aggregate of its Paid-up share capital,
free Reserves and securities premium account of the company.

Conclusion: Therefore, The given statement prescribing the limit of 25% to accept deposits is. False

Crux: Upper limit on acceptance of Deposit:
Sec 73 ~ Deposit from Members

Normal company - 35% of Limit

Private company - 100% of Limit

Sec 76 - Deposit from Public
Eligible non-government company - 25% of Limit
Eligible government company - 35% of Limit

: / /

Limit = PUSC + FR + Sec Prem-A/c

Question 3:

Vrinda Limited is a company manufacturing orange and strawberry candies for kids. Now, the company wants

to expand its business and start the manufacturing of 10 more types of candies. The company has raised X 1

crore through the issue of non-convertible debentures not constituting a charge on the assets of the

company and listed on a recognised stock exchange as per the applicable regulations made by the Securities

and Exchange Board of India. Advise, whether the above amount of X 1 crore will be considered as deposit?
[May-18/May-17 -0id]

Answer:

Relevant Provisions:

As per sub-clause (ixa) of Rule 2 (1) (¢) of the Companies (Acceptance of Deposit) Rules, 2014, any amount

raised by issue of non-convertible debentures not constituting a charge on the assets of the company and

listed on recognised stock exchange as per the applicable regulations made by the Securities and Exchange

Board of Indig, are not considered as deposit.

Conclusion:
¥ 1 crore raised by Vrinda Limited will not be considered as deposit in terms of Rule 2 (1) (¢) (ixa)

Crux: Non-convertible debentures not to be considered as deposit if unsecured + listed
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Question 4:

Enumerate the amounts which when received by a company in the ordinary course of business are not to be

considered as deposits

[ICAT Module, MTP 1 May'23]

Answer:

According to Rule 2 (1) (¢) (xii), following amounts if received by a company in the course of, or for the

purposes of, the business of the company, shall not be considered as deposits:

(a) any amount received as an advance for the supply of goods or provision of services accounted for in any
manner whatsoever to be appropriated within a period of 365 days from date of acceptance of such
advance:

However, in case any advance is subject matter of any legal proceedings before any court of law, the
time limit of three hundred and sixty-five days shall not apply.

(b) any amount received as advance in connection with consideration for an immovable property under an
agreement or arrangement. '

However, such advance is required To be adjusted against such property in accordance with the terms
of agreement or arrangement;

(c) any amount received as security deposit for the performance of the contract for supply of goods or
provision of services;

(d) any amount received as advance under long term projects for supply of capital goods except those
covered under item (b) above;

(e) any amount received as an advance towards consideration for providing future services in the form of a
warranty or maintenance contract as per written agreement or arrangement, if the period for providing
such services does not exceed the period prevalent as per common business practice or five years, from
the date of acceptance of such service whichever is less;

(f) any amount received as an advance and as allowed by any sectoral regulator or in accordance with
directions of Central or State Government;

(g) any amount received as an advance for subscription towards publication, whether in print or in
electronic to be adjusted against receipt of such publications;

However, if the amount received under items (a), (b) and (d) above becomes refundable (with or without
. inferest) due fo the reasons that the company accepting the money does not have necessary permission or
approval, wherever required, o deal in the goods or properties or services for which the money is taken,
then the amount received shall be deemed to be a deposit under these rules.

Further, for the purposes of this sub-clause the amount shall be deemed to be deposits on the expiry of
fifteen days from the date they become due for refund.

Question 5:

State the procedure to be followed by companies for acceptance of deposits from its members according

to the Companies Act, 2013. What are the exemptions available to a private limited company?

[ICATI Module, Nov 2018]

Answer

Acceptance of deposits by a company from its members:

As per section 73 (2) of the Companies Act, 2013, a company may, subject to the passing of a resolution in

general meeting and subject to such rules as may be prescribed in consultation with the Reserve Bank of

India, accept deposits from its members on such ferms and conditions, including the provision of security, if

any, or for the repayment of such deposits with interest, as may be agreed upon between the company and

its members, subject to the fulfilment of the foilowing conditions, namely:

(a) Issuance of a circular to its members including therein a statement showing the financial position of the
company, the credit rating obtained, the total number of depositors and the amount due towards
deposits in respect of any previous deposits accepted by the company and such other particulars in such
form and in such manner as may be prescribed;

(b) Filing a copy of the circular along with such statement wz‘rh the Reglsfmr within 30 days before the
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date of issue of the circular;

(c) Depositing, on or before the 30™ day of April each year, such sum which shall not be less than twenty
per _cent of the amount of its deposits maturing during the following financial year and kept in a
scheduled bank in a separate bank account to be called deposit repayment reserve account;

(d) Omitted

(e) Certifying that the company has not committed any default in the repayment of deposits accepted
either before or affer the commencement of this Act or payment of interest on such deposits and
where a default had occurred, the company made good the default and a period of five years had lapsed
since the date of making good the default: and

(f) Providing security, if any for the due repayment of the amount of deposit or the interest thereon
including The creation of such charge on the property or assets of the company.

Every deposit accepted by a company shall be repaid with interest in accordance with the terms and
conditions of the agreement. Where a company fails to repay the deposit or part thereof or any interest
thereon, the depositor concerned may apply to the Tribunal for an order directing the company to pay the
sum due or for any loss or damage incurred by him as a result of such non-payment and for such other
orders as the Tribunal may deem fit.

Exemption to certain private companies:
Clauses (a) to (c) and (e) of sub-section (2) of section 73 with respect to issue of circular, filing the copy of
such circular with the Registrar, depositing of certain amount and certification as to no default committed,
shall not apply to a private company:
(A) which accepts from its members monies not exceeding one hundred per cent of aggregate of the paid-
up share capital, free reserves and securities premium account; or
(B) which is a start-up, for five years from the date of its incorporation; or
(€) which fulfils all of the following conditions, namely:
(a) which is not an associate or a subsidiary company of any other company:
(b) if the borrowings of such a company from banks or financial institutions or any body corporate is
less than twice of its paid-up share capital or fifty crore rupees, whichever is lower; and
(c) such a company has not defaulted in the repayment of such borrowings subsisting at the time of
accepting deposits under this section.
However, such a company [as referred o in clauses (A), (B) or (©)] shall file the details of monies accepted
to the Registrar in  the spzcrﬁed manner (i.e., in Form DPT-3).

v
e

Question 6:

Explain the provisions for 'Appointment of Trustee for Depositors' under the Companies Act, 2013 read |

with the 'Acceptance of Deposits’ Rules, 2014. |

[TCATI Module, May 2018]

Answer:

Appointment of Trustee for Depositors: In this respect following provisions are required to be observed

as mentioned in Rule 7 of the Companies (Acceptance of Deposits) Rules, 2014:

e One or more trustees for depositors need to be appomTed by the company for creating security for
deposits.

e A written consent shall be obtained from the trustees before their appointment.

e A statement shall appear in the circular or advertisement with reasonable prominence to the effect
that the frustees for depositors have given their consent to the company for such appointment.

o The company shall execute a deposit trust deed in Form DPT-2 at least seven days before issuing the
circular or circular in the form of advertisement. ‘

No person (including a company) that is in the business of providing trusteeship services shall be appointed
as a trustee for the depositors, if the proposed frustee: ;
(a) is a director, key managerial personnel or any oTher' officer or an employee of the company or of its
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holding, subsidiary or associate company or a depositor in the company:;

(b) is indebted fo the compahy, or its subsidiary or its holding or associate company or a subsidiary of such
holding company:;

(c) has any-material pecuniary: r‘e!a‘l*toaﬁmp with 'rhe company

(d) has entered into any guamm‘ee armngemem‘ in respect of principal debts secured by deposits or
interest

(e) is related to any person specrﬁed in clause (a) above.

No trustee for depositors shall be removed from office after the issue of circular or advertisement and
before the expiry of his term except with the consent of all the directors present at a meeting of the
board. In case the company is required to have independent directors, at least one independent director
shall be present in such meeting of the Board.

Question 7:
What are the provisions r'ela*rmg -ro 'Credit Rating’ which an 'eligible company’ must follow if it wants to raise
public deposits? :

[TCAT Module]
Answer . . : v
The provisions relating to obtaining of ‘Credit Rating' to be followed by an ‘eligible company’ are contained in
Section 76 (1) of the Companies Act, 2013 and Rule 3 (8) of the Companies (Acceptance of Deposits) Rules,
2014 as amended from time to time.

Accordingly, an 'eligible company’ which desires to raise public deposits shall be required to obtain the
rating (including its net-worth, liquidity and ability fo pay its deposits on due date) from a recognised credit
rating agency. The given rating which ensures adequate safety shall be informed to the public at the time
of invitation of deposits from the public. Further, the rating shall be obtained every year during the tenure
of deposits.

As per Rule 3 (8), copy of the credit rating which is being obtained at least once in a year shall be sent to
the Registrar of Companies along with the Return of Deposits in Form DPT-3.

Further, the credit rating shall not be below the minimum investment grade rating or other specified credit
rating for fixed deposits. It shall be obtained from any one of the approved credit rating agencies as
specified for Non-Banking Financial Companies in the Non-Banking Financial Companies Acceptance of Public
Depos:‘rs (Reserve Bank) Directions, 1998, as amended from time to time.

Ques‘hon 8: [Good question]

Discuss the following situations in the |Igh1‘ of 'deposit provisions' as contained in the Companies Act, 2013

and the Companies (Acceptance of Deposits) Rules, 2014, as amended from time to time.

(i) Samit, one of the directors of Zarr Technology Private Limited, a start-up company, requested his close
friend Ritesh to lend o the company X 30.00 lacs in a single tranche by way of a convertible note
. repayable within a period six years from the date of its issue. Advise whether it is a deposit or not.

(n) Polestar Traders Limited received a loan of % 30.00 lacs from Rachna who is one of its directors. Advise
whether it is a deposit or not. ,

(iii) City Bakers Limited failed fo repay deposits of X 50.00 crores and interest due thereon even after the
extended time granted by the Tribunal. Is the company or Swati, its officer-in-default, liable to any
penalty?

(iv) Shringaar Readymade Garments Limited wants to accept deposits of % 50.00 lacs from its members for
a tenure which is less than six months. Is it a possibility?

(v) Is it in order for the Diamond Housing Finance Limited to accept and renew deposits from ‘rhe public
from time to time? :

[ICAI Module, MTP May 20, Dec 2021]
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Answer : ‘

(i) In terms of Rule 2 (1) (¢) (xvn) if a sTar"r up company receives rupees Twen'ry flve lakh or more by way
of a convertible note (convertible info _equity ‘'shares or repayable within a period not exceeding ten
years from the date of issue) in a single tranche, from a person, it shall not be treated as deposit.

In the given case, Zarr Technology Private Limited, a start-up company, received X 30 lacs from Ritesh
in a single tranche by way of a convertible note which is repayable within a period of six years from the
date of its issue. In view of Rule 2 (1) (¢) (xvii) which requires a convertible note to be repayable within
a period of fen years from the date of its issue, the amount of £ 30 lacs shall not be considered as
deposit.

(i) In terms of Rule 2 (1) (c) (viii), any amount received from a person who is director of the company at
the time of giving loan to the company shall not be treated as deposit if such director furnishes to the
company at the time of giving money, a written declaration o the effect that the amount is not being
given out of funds acquired by him by borrowing or accepting loans or deposits from others and further,
the company shall disclose the details of money so accepted in the Board's report.

In the given case, it is assumed that Rachna was one of the directors of Polestar Traders Limited when
the company received a loan of X 30 lacs from her. Further, it is assumed that she had furnished to the
company at time of giving money, a written declaration to the effect that the amount was not being
given out of funds acquired by her by borrowing or accepting loans or deposits from others and in
addition, the company had disclosed the details of money so accepted in the appropriate Board's report.
If these conditions are satisfied X 30.00 lacs shall not be treated as deposit.

(iii) By not repaying the deposit of X 50.00 crores and the interest due thereon even after the extended
time granted by the Tribunal, City Bakers Limited has confravened the conditions prescribed under
Section 73 of the Act. Accordingly, following penalty is leviable:

* Punishment for the company: City Bakers Limited shall, in addition to the payment of the amount of
deposit and the inferest due thereon, be punishable with fine which shall not be less than rupees
one crore or twice the amount of deposit accepted by the company, whichever is lower but which
may extend to rupees ten crores.

e Punishment !for officer-in-default: Swati, being the officer-in-default, shall be punishable with
mpmsanmen’r which may extend to seven years and with fine which shall not be less than rupees
twenty-five lakhs but which may extend to rupees two crores.

Further, if it is proved that Swati had contravened such provisions knowingly or wilfully with the

infention to deceive the company or its shareholders or depositors or creditors or tax authorities, she

will be liable for action under section 447 (Punishment for fraud).

(iv) According to Rule 3 (1), a company is not permitted to accept or renew deposits (whether secured or
unsecured) which is repayable on demand or in less than six months. Further, the maximum period of
acceptance of deposit cannot exceed thirty six months.

However, as an exception to this rule, for the purpose of meeting any of its short-term requirements of
funds, a company is permitted to accept or renew deposits for repayment earlier than six months
subject to the conditions that:

(i) such deposits shall not exceed ten per cent. of the aggregate of the paid-up share capital, free

reserves and securities premium account of the company; and

(ii) such deposits are Fepayable only on or after three months from date of such deposits or renewal.
In the given case of Shringaar Readymade Garments Limited, it wants to accept deposits of Rs 50 lacs
from its members for a tenure which is less than six months. It can do so if it justifies that the
deposits are required for the purpose of meeting any of its short-term requirements of funds but in no
case such deposits shall exceed 10% ten per cent of the aggregate of its paid-up share capital, free
reserves and securifies premium account and further, such deposits shall be repayable only on or after
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three months from the date of such deposits.

(v) According to section 73 (1) of the Act, no company can accept or renewal of deposits from public unless
it follows the manner provided under Chapter V of the Act (contains provisions regarding acceptance of
deposits by companies) for acceptance or renewal of deposits from public.

However, Proviso o Section 73 (1) states that such prohibition with respect to the acceptance or
renewal of deposit from public, inter-alia, shall not apply to a housing finance company registered with
the National Housing Bank established under the National Housing Bank Act, 1987.

In the given case, it is assumed that Diamond Housing Finance Limited is registered with the National
Housing Bank and therefore the prohibition contained in section 73 (1) of the Act with respect fo the
acceptance renewal of deposit from public shall not apply to it. In other words, if being an exempted
company, can accept deposits from the public from time to time without following the prescribed
manner.

Question 9:

'ABC Limited having a net worth of X 120 crores wants Yo accept deposit from its members. The directors

of the company have approached you to advise them as to what special care has Yo be taken while accepting

such deposit from the members in case their company falls within the category of an ‘eligible company'.
[ICAT Module, Jan 2021]

Answer

Relevant Provisions

According to section 76 (1) of the Act, an “eligible company” means a public company, having a net worth of

not less than one hundred crore rupees or a furnover of not less than five hundred crore rupees and which

has obtained the prior consent of the company in general meeting by means of a special resolution and also

filed the said resolution with the Registrar of Companies before making any invitation to the public for

acceptance of deposits.

However, an ‘eligible company’, which is accepting deposits within the limits specified under section 180 (1)
(c), may accept deposits by means of an ordinary resolution.

According to Rule 4 (a), an ‘eligible company’ shall accept or renew any deposit from its members, if the

amount of such deposit together with the amount of deposits outstanding as on the date of acceptance or
renewal of such deposits from members does not exceed ten per cent. of the aggregate of the paid-up

share capital, free reserves and securities premium account of the company.

ABC Limited is having a net worth of 120 crore rupees. Hence, it falls in the category of ‘eligible company’.
Thus, ABC Limited has to ensure that acceptance of deposits from its members fogether with the amount
of deposits outstanding as on the date of acceptance or renewal of such deposits from the members, in no
.case, exceeds 10% of the aggregate of the paid-up share capital, free reserves and securities premium
" account of the company.

Question 10:

Define the term 'deposit' under provisions of the Companies Act, 2013 and comment quoting relevant

provisions whether the following amounts received by a company will be considered as deposits or not:

(i) X 5,00,000 raised by Rishi Confectionaries Limited"¥hrough issue of non-convertible debentures not
constituting a charge on the assets of the company and listed on a recognised stock exchange as per
the applicable regulations made by the Securities and Exchange Board of India.

(i) X 2,00,000 received by Raja Yarns Limited from its employee Mr. T, who draws an annual salar'y of X
1,50,000, as a non-interest bearing security deposn‘ under a confract of employment.

[May'23]

(iii) X 3,00,000 received by a private company from one of the relatives of a Director. The said relative has
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furnished a declaration that the amount was received by him from his mother as a gift.
' [TCAT Module, Nov 19, May 2022]
Answer
Deposit: According to Section 2 (31) of the Companies Act, 2013, the term ‘deposit’ includes any receipt of
money by way of deposit or loan or in any other form, by a company, but does not include such categories of
amount as may be prescribed in consultation with the Reserve bank of India.

Rule 2 (1) (¢) of the Companies (Acceptance of Deposit) Rules, 2014 states various amounts received by a
company which will not be considered as deposits. In tferms of this Rule the answers to the given situations
shall be as under:

(i) T 5,00,000 raised by Rishi Confectionaries Limited through issue of non-convertible debentures not
constituting a charge on the assets of the company and listed on recognised stock exchange as per the
applicable regulations made by the SEBI, will not be considered as deposit in terms of sub-clause (ixa)
of Rule 2 (1) ().

(ii) X 2,00,000 received by Raja Yarns Limited from its employee Mr. T, who draws an annual salary of X
1,560,000, as a non-interest bearing security deposit under a contract of employment will be considered
as deposit in terms of sub-clause (x) of Rule 2 (1) (c), for the amount received is more than his annual
salary of X 1,50,000.

(iii)) X 3,00,000 received by a private company from one of the relatives of a Director. When the relative
furnishes a declaration that the said amount was received by him from his mother as a gift, then it will
not be considered as deposit in terms of sub-clause (viii) of Rule 2 (1) (c).

In fact, the preceding sub-clause requires that any amount given by a relative of a director of a private
company shall not be considered as deposit if the relative furnishes a declaration in writing to the
effect that the amount is not being given out of funds acquired by him by borrowing or accepting loans
or deposits from others. ‘

Thus, the amount given to the private company out of gifted money by one of the relatives of a director
is not a 'deposn‘ As an additional requirement, the company shall disclose details of money so accepted
in Board's rep@r‘f

Question 11: |
The Promoters of Green Limited contributed in the form of unsecured loan fo the company in fulfilment of
the margin money requirements stipulated by State Industries Development Corporation Ltd. (SIDCL) for
granting loan. In the light of the provisions of the Companies Act, 2013 and Rules made thereunder whether
the unsecured loan will be regarded as Deposit or not ?

[MTP March 2022, July 2021]

Answer

According to Rule 2 (1) (c) of the Compames (Acceptance of Deposits) Rules, 2014, the following amount is

not considered as deposit:

Any amount brought in by the promoTer's of the company by way of unsecured loan in pursuance of the

stipulation of any lending financial institution or a bank subject to the fulfilment of following conditions:

a) the loan is brought because of the stipulation :mposed by the lending institutions on the promoters to
contribute such finance;

b) the loan is provided by the promoters themselves or by their relatives or by both; and

¢) such exemption shall be available only till the loans of financial institution or bank are repaid and not
thereafter.

Hence, in the instant case, the unsecured loan contributed by promoters of Green Limited will not be
regarded as deposit as The unsecured loan is brought because of the stipulation imposed by the SIDCL and
the loan is provided by the promoters themselves. ' '
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Question 12:

Viki Limited engaged in the business of consumer durables. It is managed by a team of professional
managers. The Company has not made default in payment of statutory dues, and repayment of debenture/
Institutional loan with interest. The Company advertised a circular in the newspaper dated 20th September
2020 inviting the deposits from the members and public for the first time.

The latest audited financial statement of the Company revealed the following datq, as on 31.3.2020:

Paid up share capital Rs. 70 Crores

Securities Premium Rs. 20 Crores

Free Reserves ‘Rs. 20 Crares,

Long-term borrowings Rs. 50 Crores

The Company in the advertisement invited public deposit for a period of 4 Months Plan A & Plan B for 36
Months., :

(i) Explain the term 'eligible company' and calculate the Maximum amount of Deposit that can be accepted
from Public (Non-Member) for Plan A and Plan B based on latest audited Financial Statement under the
provisions of the Companies Act, 2013.

(i) Calculate the maximum amount of deposit Viki Limited can accept from the public under Plan B in case it

~ is a wholly owned Government Company under the provisions of the said Act
: [Nov 2020]

Answer .
(i) According to Rule 2(1)(e) of the Companies (Acceptance of Deposits) Ruies, 2014 "eligible company"
means a public company as referred to in sub-section (1) of section 76 of the Companies Act, 2013, having a
net worth of not less than one hundred crore rupees or a turnover of not less than five hundred crore
rupees and which has obtained the prior consent of the company in general meeting by means of a gpecial
resolufion and also filed the said resolution with the Registrar of Companies before making any invitation to
the Public for acceptance of deposits. Provided that dn eligible company, which is accepting deposits within
the limits specified under clause (c) of sub-section (1) of section 180, may accept deposits by means of an
ordinary resolution.

Net worth of Viki Limited as per section 2(57) of the Companies Act, 2013 can be calculated as follows:

Paid up share capital: Rs. 70 crores
Free Reserves: Rs. 20 crores
Securities premium: Rs. 20 crores
Total: Rs. 110 crores

Hence, Viki Limited is an eligible company, since its Net worth is in excess of Rs. 100 crores.

Tenure for which Deposits can be Accepted: As per Rule 3(1)(a) of the Companies (Acceptance of
Deposits) Rules, 2014, a company is not permitted to accept or renew deposits (whether secured or
unsecured) which is repayable on demand or in less than six months. Further, the maximum period of
acceptance of deposit cannot exceed thirty six months. :

Exception to the rule of tenure of six months: As per the proviso to the above rule, for the purpose of
meeting any of its short-ferm requirements of funds, a company may accept or renew deposits for
repayment earlier than six months subject to the condition that such deposits shall not exceed ten per
cent. of the aggregate of the paid-up share capital, free reserves and securities premium account of the
company. As per Rule 3(1)(b) of the Companies (Acceptance of Deposits) Rules, 2014, such deposits are
repayable not earlier than three months from the date of such deposits or renewal thereof.

Maximum Amount of Depdsits: As per Rule 3(4)(b) of The Companies (Acceptance of Deposits) Rules, 2014,
an eligible company is permitted to accept or renew deposits from persons other than its members. As per
the law the amount of such deposit together with the amount of outstanding deposits (excluding deposits
from members) on the date of acceptance or renewal can be maximum twenty-five per cent. of the
aggregate of its paid-up share capital, free reserves and securities premium account of the company.

For Plan A: Since the maximum period of deposits is 4 months, the maximum amount of deposits shall not
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exceed ten per cent. of the aggregate of the paid-up share capital, free reserves and securities premium
account of the company. Maximum amount of deposits: 10% of 110 crores (70 + 20 + 20) = 11 crores.

For Plan B: Maximum amount of deposits: 25% of 110 crores (70 + 20 + 20) -11 crores (outstanding deposit
under plan A) = 16.5 crores.

| (i) In terms of Rule 3(5) of the Companies (Acceptance of Deposits) Rules, 2014, in case Viki Limited is a
wholly owned Government Company, so it can accept deposit together with the amount of other outstanding
deposits as on the date of acceptance or renewal maximum up to thirty-five per cent. of the aggregate of
its paid-up share capital, free reserves and securities premium account. For Plan B: Maximum amount of
deposits: 35% of 110 crores (70 + 20 + 20) = 38.5 crores.

Question 13:
RS Ltd. received share application money of Rs. 50 Lakh on 01.06.2019 but failed to allot shares within the
prescribed time limit. The share application money of Rs. 5 Lakh received from Mr. Khanna, a customer of
the Company, was refunded by way of book adjustment towards the dues payable by him to the company on
| 30.07.2019. The Company Secretary of RS Ltd. reported to the Board that the entire amount of Rs. 50
Lakh shall be deemed to be 'Deposits’ as on 31.07.2019 and the Company is required to comply with the
provisions of the Companies Act, 2013 applicable to acceptance of deposits in relation to this amount. You
‘are required o examine the validity of the reporting of the Company Secretary in the light of the relevant
provisions of the Companies Act, 2013.

[Jan 2021, MTP Nov'22]
Answer
According to Rule 2(1)(c) of the Companies (Acceptance of Deposits) Rules, 2014, the following category of
receipt is not considered as deposit:
Any amount received and held pursuant to an offer made in accordance with the provisions of the
Companies Act, 2013 towards subscription to any securities, including share application money or advance
| towards allotment of securities, pending allotment, so long as such amount is appropriated only against the
amount due on allotment of the securities applied for;

| It is clarified by way of Explanation that if the securities for which application money or advance for such
securities was received cannot be allotted within 60 days from the date of receipt of the application money
or advance for such, securities and such application money or advance is not refunded to the subscribers
within 15 days fron{ the date of complehon of 60 days, such amount shall be treated as a deposit under
these rules. e

P

Further, it is clarified that any adjustment of amount for any other purpose shall not be treated as refund.

In the given question, RS Limited has received Rs. 50 Lakhs as share application money on 01.06.2019. Tt
failed to allot shares within the prescribed limit. Further, on 30.07.2019 the company adjusted the amount

of Rs. 5 Lakhs received from Mr. Khanna (a customer of the company), by way of book adjustment towards f*

the dues payable by him Yo the company.

In the light of the facts of the question and provisions of Law:
(1) If such application money or advance is not refunded to the subscribers within 15 days from the date
of completion of 60 days, such amount shall be treated as a deposit.

In the question, the prescribed limit of 60 days will end on 31.07.2019 and the company has-15 more
days to refund such application money fo the subscribers. Otherwise, after lapse of such 15 days, the
amount not so refunded-will be treated as deposit.

Hence, the Company Secretary of RS Limited is not correct ih treating the entire amount of Rs. 50 Lac
as 'Deposits’ on 31.07.2019.

(2) Any adjustment of the amount for any other purpose shall not be treated as refund. Thus, the amount
of Rs. 5 Lakhs adjusted against payment due to be received from Mr. Khanna, cannot be treated as
refund. -

Hapg
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[Question 14:

“Answer the following citing relevant provisions of the Companies Act, 2013:

() Wire Electricals Limited having paid-up capital of % 1.00 crore availed a term loan of X 10,00,000 from
ABC Bank Limited to purchase electrical items. Mr. Taar, one of the directors of the company, is of the
opinion that it shall be considered as ‘deposit'. Is his contention correct?

(b) A Government Company, which is eligible to accept deposits under Section 76 of the Companies Act,
2013, cannot accept deposits from public exceeding 25% of the aggregate of its paid- up capital, free
reserves and security premium account. Is this correct?

[RTP May 23]

Answer ] .

(@) In terms of Rule 2 (1) (c) (iii) of the Companies (Acceptance of Deposits) Rules, 2014, any amount

received as a loan or facility from any banking company shall not be considered as 'deposit".

In view of the above, the contention of Mr. Taar that the term loan of X 10,00,000 availed by the
company from ABC Bank Limited shall be considered as ‘deposit' is not correct.

(b) As per Rule 3 (5) of the Companies (Acceptance of Deposrrs) Rules 2014, a Government Company is hot
eligible fo accept or renew deposits under section 76, if the amount of such deposits together with the
amount of other deposits outstanding as on the date of acceptance or renewal exceeds thirty five per
cent of the aggr'egcd'e of its pcud up share capital, free reserves and securities premium account.

Therefore, the given statement where the limit of 25% has been stated for acceptance of deposi'rs is
not correct.
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MCQs

Question 1: [Section 761

Dream World Entertainment Limited, has accepted deposits worth Rs.50.00 lacs from public on 1st April
2019 for a period of 24 months i.e., repayment of deposit would be made on 31st March 2021. The rate of
interest payable on such deposits is 9% p.a. One of the depositors Mr. Aman requested the company on Ist
June 2020 for premature repayment of his deposit of Rs. 6.00 lacs along with interest. Advise the™
| company in the said matter.

(a) The company can make premature repayment of deposits only with an intention o reduce the total
amount of deposits to bring it within permissible limits. Hence, in the given case, the company
cannot repay the deposit before the actual maturity.

(b) The company can prematurely repay the deposit along with interest @9% p.a. for the pemod of 12
months (from 1st April 2019 to 31st March 2020).

(¢) The company can prematurely repay the deposit along with interest @8% p.a. for the period of 12
months (from 1st April 2019 to 31st March 2020).

(d) The company can prematurely repay the deposit along with interest @8% p.a. for the period of 14
months (from 1st April 2019 to 31st May 2020).

Answer - (d)

Summary: As per rule 15 of the Companies (acceptance of deposits) rules, 2014 after the expiry of 6
months but before the actual date of maturity, if depositor request for premature repayment, the
interest rate payable shall be "original rate - 1%" for the period for which deposit has actually run.

| Question 2: [Section 761

Ruchita wants to renew her deposit of Rs.5.00 lakh with Kewal Constructions Limited before the expiry of .
original period for availing higher rate of interest. The fresh period, for which Ruchita is required to
renew her deposit to be eligible for the higher rate shall be:

(a) One and a half times the unexpired period of original deposit.
(b) Double the unexpired period of original deposit.

(c) Six months more in addition to the unexpired period of deposit.
(d) Longer than the unexpired period of deposit. -

Answer - (d)

Summary: In case a depositor desires to avail higher rate of interest by renewing the deposit before its
actual maturity date, the company shall pay him the higher rate of interest only if the deposit is renewed
for a period longer than the unexpired period of deposit.

Question 3: [Section 73]

A reserve a/c that shall not be used by the co. for any purpose other than repayment of deposits is called:
(a) Debenture redemption reserve account
(b) Deposit repayment reserve account
(c) Capital redemption reserve account
(d) Free reserve account

Answer - (b)
Summary: According to Sec 73, the amount deposited in deposit repayment reserve account shall not be
utilized for any purpose other than for the repayment of deposits

Question 4: [Section 76]

Normally no deposits are repayable earlier than from the date of such deposits or renewal
thereof.
(a) 3 months
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(b) 6 months
(c) 12 months
(d) 1year

Answer .- (b)
Summary: As per Sec 76, a co. is not per'mlﬂ‘ed to accept or renew deposn‘s (whether secured or
unsecured) repayable on demand or in less than 6 months.

Qgeshon 5: [Section 73]

Bhumi Real Estate Developers Limited has- accep'red deposits from its members. There is no default in
repayment of such deposits on their maturity. The statutory amount to be deposited by the company on or
before 30th April of each year in a specified account opened with its bankers, till the deposits are fuily
repaid is:

(a) Not less than 50% of the amount of its deposits maturing during the foHowmg financial year.

(b) Not less than 30% of the amount of its deposits maturing during the following financial year.

(c) Not less than 20% of the amount of its deposits maturing during the following financial year.

(d) Not less than 10% of the amount of its deposits maturing during the following financial year.

Answer - (c) _
Summary: As per section 73(2)(c) the co. is required to deposit, on or before 30th April of each year, at
least 20% of the amt. of its deposits maturing during the following financial year.

Queshon 6: [Section 76] -

A Limited Company is accepting deposits of various tenures fr‘om its members from time fo time. The
current Register of Deposits, maintained at its registered office is complete. State the mandatory
minimum period for which it should be preserved in good order.

(a) Four years from the financial year in which the latest entry is made in the Register.

(b) Six years from the financial year in which the latest entry is made in the Register.

(c) Eight years from the financial year in which the latest entry is made in the Register.

(d) Ten years from the latest date of entry..

: (ICAI Module)

Answer - (¢) v
Summary: The registrar shall be preserved in good order for not less than 8 years from FY in which -
Ia’r’es‘r entry is made in the registrar.

Queshgg 7: |5ec‘hon 761

Suneet Spices Limited decides to raise deposr'rs of Rs. 20 00 lacs from its members. However, it proposes
to secure such deposits partially by offering a secum‘y worth Rs. 15.00 lacs. Which of the following
options best describe such deposits: .

(a) Fully secured deposits (excep'r a small por"hon)
1 _(b) Unsecured deposits
(c) Partially secured deposits
(d) These cannot be classified as deposits

: (ICAI Module/ MTP2 May 2023)

Answer - (b) ]
Summary: As per Section 76, amount of charge shall not be < Amount of deposits accepted. i.e., total
value of security should not be < amount of deposits accepted and interest payable thereon.

Qges‘hon 8: [Section 761 : -

What is the maximum tenure for which a co. can accepf or renew deposits from its members as well as
public?
(a) 12 months
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(b) 24 months
(¢) 36 months
(d) 48 months
(ICAI Module)

Answer - (c)
Summary: A company is not permitted to accept or renew deposits for a period exceeding 36 months.

Question 9: [Section 73+ Rule 3(2)]

As per the provisions of the Companies Act, 2013 and relevant rules made thereunder, an eligible company
can, in case the depositors so desire, may accept deposits in joint names not exceeding . A joint
deposit may Survivor, “First named or Survivor”, “Anyone or Survivor”. These clauses operate on

(a) Three, maturity
(b) Two, maturity
(c) Five, accepting the deposits
(d) Five, maturity
(November 2022)

Dnswer - (a)

Question 10: [Tenurel

As per the provisions of the Companies Act, 2013 and relevant rules made thereunder, an eligible company is
not permitted to accept from public or renew the same deposits (whether secured or unsecured) which is
repayable on demand or in less than months. Further, the maximum period of acceptance of
deposit cannot exceed months. But, for the purpose of meeting any of its short-term
‘requirements of funds, a company may accept or renew deposits for repayment earlier than

| months subject to certain conditions.

(a) Six,.thirty-six, six

(b) Three, twenty-four, three

(c) Six, sixty, six

(d) Three, sixty, ﬁix

; s (ICAI Module)
| Answer - (a) ' _ l
Question 11: .
Every company shall pay a penal rate of interest of ___ per annum for the overdue period in case of

deposits, whether secured or unsecured, matured and claimed but remaining unpaid:
(a) 9%
(b) 14%
(c) 18%
(d) 24%
(MTP2 May 2023)

LAnswer' - {(c)
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Chapter 6 - Registration of Charges ]ﬁ

Question 1:

| How will a copy of an instrument evidencing creation of charge and required to be filed with the Registrar
" be verified? ‘

o [TCAT Module]
Answer
A copy of every instrument evudencmg any creation or modification of charge and required to be filed with
the Registrar shall be verified as follows:

a) in case property is situated outside India: where the instrument or deed relates solely to the property
situated outside India, the copy shall be verified by a certificate issued either under the seal, if any, of the
company, or under the hand of any director or company secretary of the company or an authorised officer
of the charge holder or under the hand of some person other than the company who is interested in the
mortgage or charge;

b) in case property is situated in.India (whether wholly or partly): where the instrument or deed relates to
the property situated in India (whether wholly or partly), the copy shall be verified by a certificate issued
under the hand of any director or company secretary of the company or an guthorised officer of the charge
holder.

Question 2: , ’

Briefly explain the provisions enforced by the Compames (Amendment) Second Ordinance, 2019 when a
charge created before 02-11-2018 is not registered within the prescribed period of ‘rhar"ry days as provided
' m Section 77 (1)

[ICAT Moedule]

Answer .

As per section 77(1) of the compames Act, 2013 every cofpany creating a charge:

a) within or outside India,

b) on its property or assets or any of its underfakmgs

-¢) whethier tangible or otherwise, and

d) situated in or outside Indiaq,

'|s r'equ:r'ed to register the particular of the char'ge with the registrar within thirty days of its creation.

In case the charge was created before 02-11-2018 and it was not registered within the prescribed period
of ’rhir’ry of its creation, clause (a) of the first Proviso to Section 77 (1) states that the Registrar may, on
an application by the company, allow such registration to be made within a period of 300 days of such
creation.

.| Question 3:

Define the term “charge” and also explain what is the punishment for default with respect o registration
of charge as per the provisions of the Companies Act, 2013.
[ICAT Module, MTP May 2019]
Answer :
The term charge has been defined in section 2 (16) of the Companies Act, 2013 as an interest or lien
created on the property or assets of a company or any of its undertakings or both as security and includes a
mor"rgage.

Accordmg to section 86 of the Companies Act, 2013, if any company is in default in complying with any of
the provisions of this Chapter, the company shall be liable to a penalty of five lakh rupees and every officer
of the company who is in default shall be liable to a penalty of fifty thousand rupees.
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Further, if any person willfully furnishes any false or incorrect information or knowingly suppresses any
material information which is required to be registered under section 77, he shail be liable for action under
section 447 (punishment for fraud).

Crux: Default in Registration:
Company - Rs. 5 Lakh

- Officer - Rs. 50K

“Willful default - u/s 447

Question 4:
Renuka Soaps and Detergents Limited realised on 2nd May, 2019 that particulars of charge created on 12th
March, 2019 in favour of a Bank were not registered with the Registrar of Companies. What procedure
should the company follow o get the charge registered? Would the procedure be different if the company
| realised its mistake of not registering the charge on 7th June, 2019 instead of 2nd May, 2019? Explain with
reference to the relevant provisions of the Companies Act, 2013.
, [ICAI Module, MTP Nov 2019]
Answer
Relevant Provisions
The charge in the present case was created after 02-11-2018 (i.e. the date of commencement of the
Companies (Amendment) Second Ordinance, 2019) to which another set of provisions is applicable. These
provisions are different from a case where the charge was created before 02-11-2018.
Initially, the prescribed particulars of the charge together with the instrument, if any, by which the charge
is created or evidenced, or a copy thereof, duly verified by a certificate, are to be filed with the Registrar
within 30 days of its creation. [Section 77 (1)].

In this case particulars of charge were not filed within the prescribed period of 30 days.

However, the Registrar is empowered under clause (b) of first proviso to section 77 (1) to ex’rend the
period of 30 days by another 30 days (i.e., sixty days from the date of creation) on payment of prescribed
additional fee.

Analysis
Taking advantage of this provision, Renuka Soaps and Detergents Limited should immediately file the

particulars of chatge with the Registrar after satisfying him through making an application that it had
sufficient cause for not filing the particulars of charge within 30 days of its creation.

If the company realises its mistake of not registering the charge on 7th June, 2019 instead of 2nd May,
2019, it shall be noted that a period of sixty days has already expired from the date of creation of charge.
However, Clause (b) of Second Proviso to Section 77 (1) provides another opportunity for registration of
charge by granting a further period of sixty days but the company is required to pay ad valorem fees. Since
the first sixty days from creation of charge have expired on 11th May, 2019, Renuka Soaps and Detergents
Limited can still get the charge registered within a further period of sixty days from 11th May, 2019 after
paying the prescribed ad valorem fees.

Conclusion
The company is required to make an application fo the Regls‘rmr' in this respect giving sufficient cause for
non- r'eglsfr'm‘lon of charge. -

Question 5: -
(i) The Registrar of Companies is not bound to issue notice to the holder of charge, if the company gives
intimation of satisfaction of charge in the specified form and signed by the holder of charge.
(ii) The Registrar of Companies may allow the company or holder of charge fo file intimation within a period
of 300 days of the satisfaction of charge on payment of fee and additional fees as may be prescribed.

[May 2019]
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[ Answer _

(i) According to the proviso to section 82(2) of the Companies Act, 2013, no notice shall be required to be
sent, in case the intimation to the Registrar in this regard is in the specified form and signed by the holder
of charge. Hence, the given statement is True.

(ii) As per section 77 of the Companies Act, 2013, it shall be duty of the company creating a charge within
or outside India, on its property or assets or any of its undertakings, whether tangible or otherwise and
situated in or outside India, to register the particulars of the charge signed by the company and the charge
holder together with the instruments, if any, creating such charge in such form, on payment of such fees
and in such manner as may be prescribed, with the registrar within 30 days of creation. The Registrar may,
on an application by the company, allow such registration to be made within a period of 300 days of such
creation on payment of such additional fees as may be prescribed.

According to clause (a) of the Second Proviso to Section 77 (1), if the registration is not made within the
extended period of 300 days, it shall be made within six months 02/11/2018 on payment of prescribed
additional fees. It is provided that different fees may be prescribed for different classes of companies.
Hence, the given statement is True.

Question 6:
Mr Antriksh entered info an agreement for purchasing a commercial property in Delhi belonging to NRT Ltd.
At the time of registration, Mr Antriksh comes fo know that the title deed of the company is not free and
the company expresses its inability to get the title deed transferred in the name of Mr Antriksh saying
that he ought to. have had the knowledge of charge created on the property of the company. Explain with
the help of 'Notice of a charge’, whether the contention of NRTLTD. is correct?

[ICAT Module, MTP Nov 2019]
Answer
Notice of Charge: According to section 80 of the Companies Act, 2013, where any charge on any property or
assets of a company or any of its undertakings is registered under section 77 of the Companies Act, 2013,
any person acquiring such property, assets, undertakings or part thereof or any share or interest therein
shall be deemed to have notice of the charge from the date of such registration.

Thus, the section clarifies that if any person acquires a property, assets or undertaking for which a charge
is already registered, it would be deemed that he has compleTe knowledge of charge from the date the
charge is registered.

Thus, the contention of NRT Ltd. is correct.

Question 7:
DN Limited hypothecated its. plant to a Nationalised Bank and availed a term loan. The Company registered
the charge with the Registrar of Companies. The Company settled the term loan in full, The Company
requested the Bank to issue a letter confirming the settlement of the term loan. The Bank did not respond
Yo the request. State the relevant provisions of the Companies Act, 2013 to register the satisfaction of
‘|~charge in the above circumstance. State the time frame up to which the Registrar of Companies may allow
“the Company to intimate satisfaction of charges.

[Nov 19, Nov 22]
Answer
Intimation regarding Satisfaction of Charge
Section 82 of the Companies Act, 2013, requires a company to give intimation of payment or satisfaction in-
full of any charge earlier registered, to the Registrar in the prescribed form. The intimation needs to be
given within a period of 30 days from the date of such payment or satisfaction.
Extended period of intimation: Proviso to Section 82 (1) extends the period of infimation from thirty days
to three hundred days. Accordingly, it is provided that the Registrar may, on an application by the.company
or the charge holder, allow such intimation of payment or satisfaction to be made within a period of 300
dqys of such paymenf or satisfaction on payment of prescmbed addmonal fees
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Question 8:
What are the powers of Registrar to make entries of satisfaction and release of charges in absence of
intimation from company? Discuss as per the provisions of the Companies Act, 2013
[TCAT Module, RTP Nov 19]
OR

Ranjit acquired a property from ABC Limited which was morfgaged fo OK Bank. He settled the dues to Ok
Bank in full and the same was registered with the sub-registrar who has noted that the mortgage has been
settled. But neither the company nor OK Bank has filed particulars of satisfaction of charge with the
Registrar of Companies. Can Mr. Ranjit approach the Registrar and seek any relief in this regard? Discuss
this matter in the light of the provisions of The Companies Act, 2013.

[ICAT Module, MTP Nov 20, MTP Nov'22]
Answer
Section 83 of the Companies Act, 2013 provides powers ’ro the registrar to make entries with respect to
the satisfaction and release of charges where no intimation has been received by him from the company.

Accordingly, with respect to any registered charge if an evidence is shown to the satisfaction of Registrar
that the debt secured by charge has been paid or satisfied in whole or in part or that the part of the
property or underfaking charged has been released from the charge or has ceased to form part of the
company's property or undertaking, then he may enter in the register of charges a memorandum of
satisfaction that:

e the debt has been satisfied in whole or in part; or

o the part of the property or undertaking has been released from the charge or has ceased to form

part of the company's property or undertaking.

This power can be exercised by the Registrar despite the fact that no intimation has been received by him
from the company.

Information to affected parties: The Registrar shall inform the affected parties within 30 days of making
the entry in the register of charges.

Issue of certificate: As per rule 8 (2), in case the registrar enters a memorandum of satisfaction of charge
in full, he shall issue a certificate of regisfration of satisfaction of charge in form no. CHG-5.

/ g
Therefore, Mr. Ranjit can appr‘oach the Registrar and show evidence Yo his satisfaction that the charge has
been duly settled and satisfied and request the Registrar to enter a memorandum of satisfaction noting the
release of charge.

Question 9:
ABC Limited created a charge in favour of OK Bank. The charge was duly registered. Later, the Bank
enhanced the facility by another Rs 20 crores. Due to inadvertence, this modification in the original charge
was not registered. Advise the company as to the course of action o be pursued in this regard.

[MTP Nov 20]
Answer
The company is advised to immediately flle an application for rectification of the Register of Charges in
Form No CHG- 8 Yo the Central Government under Section 87 of the Companies Act, 2013
Section 87 of the Act of 2013 and Rule 12 empowers the Central Government o order rectification of
Register of Charges in the following cases of default:
a. when there was omission in giving intimation to the Registrar with respect to payment or satisfaction of
charge within the specified time;
b. when there was omission or mis-statement of any par‘rlcular‘s in any filing previously made fo the
Registrar. Such filing may relate to any charge or any modification of charge or with respect to any
‘memorandum of satisfaction or other entry made under Section 82 (Company to report satisfaction .of
charge) or Section 83 (Power of Registrar to make entries of satisfaction and release).
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Question 10:

Beauty Limited obtained a working capital loan from a Nationalized Bank against the hypothecation of

Stocks & Accounts receivable of the Company. An instrument creating the charge was duly signed by the

Company and the Bank. The Company is not willing to register the charges with the Registrar of Companies.

In the light of the provisions, if tThe Companies Act, 2013, discuss:

(1) Is there any provision empowering the Nationalized Bank (charge holder) to get the charges registered?

(2) When can the Registrar refuse to register the charges the present scenario?

' [May 2022] |

Answer

(1) Registration by charge holder: Section 78 of the Companies Act, 2013, empowers the holder of charge
to get the charge registered in case the company creating the charge on its property fails to do so.
Accordingly, if a charge is created, the company is primarily responsible for registering the charge
however it fails to do so within the prescribed period of 30 days [as provided in section 77 (1)], the
person in whose favour the charge is created (i.e. charge-holder) may apply o the Registrar for
registration of the charge along with the instrument of charge within the prescribed time, form and
manner. In light of above provisions, the Nationalized Bank can get the charges registered.

1 (2) Registrars refuse to register the charges: However, the Registrar shall not allow such registration by
the charge-holder if the company itself registers the charge or shows sufficient cause why such charge
should not be registered.

Question 11: )
Krish (Private) Limited on 7th May 2022 obtained X 25 lakhs working capital loan by offering its Stock and
Accounts Receivables as security and X 5 Lakhs adhoc overdraft on the personal guarantee of a Director of
Krish (Private) Limited, from a financial institution. Is the company required to create charge for working
capital foan and adhoc overdraft in accordance with the‘provisions of the Companies Act, 2013?

[MTP Nov 22}
Answer X v
As per the provisions of section 2(16) of the Companies Act, 2013, “charge” means an interest or lien
created on the property or assets of a company or any of its undertakings or both as security and includes
mortgage. '

Whenever a company borrows money by way of loans including term loans or working capital loans from
financial institutions or banks or any other persons, by offering its property or assets, as security a charge
is created on such property or assets in favour of the lender. Such a charge is compulsorily registrable
under the provisions of the Companies Act, 2013 in accordance with Chapter VI and the rules made in this
regard.

Thds, when Krish (Private) Limited obtains working capital loans from financial institutions by offering stock
and Accounts Receivables as security, it is required to create a charge on such property or assets in favour
of the lender.

Hence, for Rs. 25 Lakh working capital loan, it is required to create a charge on it. Krish (Private) Limited is
not required to create a charge for Rs. b Lakh adhoc overdraft on the personal guarantee of a director.
Since, charge is always created on the property or assets of a company and personal guarantee of director
is not a property or asset of company.

Question 12:

Bows Limited is required to create a charge on one of its assets. However, the above charge could not be
registered within the required period of 30 days. State the provisions related to extension of time and
procedure for registration of charges, in case when the charge was not registered within 30 days of its
creation. ' ' :
[MTP Nov 22]
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Answer

As per the provisions of Section 77 of the Companies Act, 2013, in case the charge was not registered
within 30 days of creation of the charge, the Registrar may, on an application by the company, allow such
registration to be made within a period of 60 days of such creation (i.e. another 30 days are granted after
the expiry of original 30 days), on payment of additional fees as prescribed.

Procedure for Extension of Time Limit: For seeking extension of time, the company is required to make an
application Yo the Registrar in the prescribed form. It should be supported by a declaration from the
company sighed by its company secretary or a director that such belated filing shall not adversely affect
the rights of.any other intervening creditors of the company.

The application so made must satisfy the Registrar that the company had sufficient cause for not filing the
particulars and the instrument of charge, if any, within the original period of thirty days. Only then he will
allow registration of charge within the extended period. Further, requisite additional fee or advalorem fee,
as applicable, must also be paid.

Question 13 .
Star Ltd. is having its establishment in Canada. It obtained a loan there creating a charge on the assets of
the foreign establishment. The company received a notice from the Registrar of Companies for not filing
the particulars of charge created by the company on the properfy or assetfs situated outside India. The
company wants to defend the notice on the ground that it shall not be the duty of the company Yo register
the particulars of the charge created on the assets not located in India. Do you agree with the stand taken
by the Star Ltd.? Give your answer with respect to the provisions of the Companies Act, 2013.

[MTP-2 May 23]
Answer
According to section 77 of the Companies Act, 2013, it shall be duty of the company creating a charge
within or outside India, on its property or assets or any of its undertakings, whether tangible or otherwise
and situated in or outside India, to register the particulars of the charge. Thus, charge may be created
within India or outside India. Also, the subject-matter of the charge i.e., the property or assets or any of
the company's under¥akings, may be situated within India or outside India.

In the given question, the company has obtained a loan by creating a charge on the assets of the foreign
establishment. ¢

-

s

As per the above provisions, it is the duty of the company creating a charge within or outside India, on its
property or assets or any of its undertakings, whether targible or otherwise and whether situated in or
outside India, to register the particulars of the charge.

Hence, the stand taken by Star Ltd. not fo register the particulars of charge created on the assets located
outside India is not correct.

Question 14: .

Perfect Limited Company raised the secured deposit 0fZ100 crores an 30th June, 2021 from the public on
interest @ 12% p.a. repayable affer 3 years. The charges has been created within prescribed time in favour
of trustee of depositors against the deposit taking following assets of the company as security:

Land and Building . Rs. 60 crores

Plant and Machinery : | Rs. 20 crores

Factory Shed L~ 3 Rs. 20 crores

Trade Mark _ ‘Rs. 20 crores

Goodwill - Rs. 25 crores
Explain the validity of charges created with reference to Companies (Acceptance of Deposit) Rules, 2014.

' [Nov 22]
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Answer
CS per second proviso to Section 76(1) of the Companies Act, 2013, every company which accepts secured
deposits from the public shall within 30 days of such acceptance, create a charge on its assets. The amount
of charge shall not be less than the amount of deposits accepted. The charge shall be created in favour of
the deposit holders in accordance with the prescribed rules.

In respect of creation of security, Rule 6 of the Companies (Acceptance of Deposit) Rule, 2014, states that
the company accepting secured deposits shall create security by way of charge on its tangible assets only.

The other notable points are:

e  The company cannot create charge on intangible assets (i.e., goodwill, trade-marks, etc.).

e  Total yalue of security should not be l2ss than the amount of deposits accepted and interest payable
thereon. ' ,
The market value of assets subject to charge shall be assessed by a registered valuer.

® The security shall be created in favour of a trustee for the "depositors on specific movable and
immovable property of the company.

In the given question, v ,
Particulars Amount (in %)

Total value of ’séc;ruvr'ify (value of assets on | 60+20+20 [Land and Building, Plant & machinery and
which charge can be created) " Factory Shed] = 100 crore

Total deposits accepted and interest payable | 100+ [(100*12%)*3 years] = 136 crore
thereon ':

Since, the total value of security is less than the amount of deposits accepted and interest payable thereon,
hence the charge is not validly created.

Question 15:
City Bakers Limited obtained a term loan of 1,00,00,000 from DNB Bank Ltd. The loan was granted by the
bank by creating a charge on one of its office buildings and the charge was duly registered within 20 days
from the date of creation of charge. Will such registration of charge be deemed to be a notice of charge to
any person who wishes to lend money to the company against the security of such property? Also explain the
extension of time limit of its registration with the provisions under the Companies Act, 2013.

: ' [May 2023]

Answer:' (For Practice in class. Student may refer ICAT Suggested Answer)
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MCQs

Question 1: [Section 2(16)]

An interest or lien created on the property or assets of a company or any of its undertakings or both

as security is known as:

(a) Debt

(b) Charge

(¢) Liability

(d) Hypothecation (MTP May 2022/ ICAI
Module)

Answer - (b) ,
Summary: "Charge" is defined as an interest or lien created on the property or assets of a company
or any of its undertakings or both as security and includes a mortgage.

Question 2: [Section 801

Any person acquiring property, on which tharge is registered under section 77, shall be deemed to have
notice of the charge from:

{a) the expiry of thirty days of such charge

(b) the date of application for registration of the charge

(c) the date of acquiring the property

(d) fthe date of such registration (ICATI Module)

Answer - (d)
Summary: Any person acquiring property, assets or undertakings of the company on which charge is
| registered u/s 77 shall be deemed to have notice of the charge from the date of such regisiration

Question 3: [Section 77]

A charge was created by C Limited on its office premises to secure a ferm loan of Rs.1 cr. availed from
Next Bank Limited through an instrument of charge executed by both parties on 16th Feb, 2019.
Inadvertently, the co. could not get the charge registered with concerned RoC within first statutory
period permitted by law and default was made known to it by lending banker with a stern warning to take
immediate steps for rectification. Latest date within which co. must register the charge to avoid paying
ad valorem fees is:

{a) 27th April, 2019

(b) 17+h April, 2019

(c) 2nd May, 2019

(d) 16th June 2019 (ICAI Module)

Answer - (b) .
Summary: When charge created on or after 2-11-2019 but no registration made within 30 days, ROC on

application by Co. allow registration within 60 days of such creation + payment of additional fees

Question 4: [Section 85]

The registrar shall keep a register of charges which shall be open to inspection by ____ on payment of fee:
(a) the company :

(b) the charge holder

(¢) holder v .

(d) any person (MTP May 2022)
Answer -~ (d)

Summary: The register shall be open for inspection during business hours by any member or creditor
without any payment of fees; or by any other person on payment of such fees as may be prescribed

N\

N
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, éétﬁdn 821 ,
ment creating a charge or modification thereon shall be preserved for a period of
date of satisfaction of charge by the company.

from the
(@) 5
) 7
(c) 8
(d) 15

(MTP November 2022/ ICAI Modiile)

years

Answer - (¢)

charge.

Summary: As per Sec 82 of Co. Act 2013, on Payment/ Satisfaction of Charge the company shall
preserve the Instrument creating charge / modification for 8 years from the satisfaction of the
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[ Chapter 7 - Management and Administration Jj

Question 1
Nutty Buddy Limited is manufacturing premium quality milk based ice cream in two flavors- first chocolate
and second: butter scotch. The company called its Annual General Meeting (AGM) in order to lay down the
financial statements for Shareholders’ approval. However, due to want of quorum, the meeting was
.cancelled. Also, the Directors of the company did not file the Annual Return with the Registrar. The
directors were of the idea that the time for filing of returns within 60 days from the date of AGM would
not apply, as AGM was cancelled. Has the company contravened the provisions of Companies Act, 20132 If
the company has contravened the provisions of the Act, how will it be penalized?

’ [RTP Nov 21]

OR
Bazaar Limited called its AGM in order to lay down the financial statements for Shareholders’ approval.
Due to want of Quorum; the meeting was cancelled. The directors did not file the annual returns with the
Registrar. The directors were of the idea that the time for filing of returns within 60 days from the date
of AGM would not apply, as AGM was cancelled. Has the company confravened the provisions of Companies
Act, 20132 If the company has contravened the provisions of the Act, how will it be penalized?
[May 2018, MTP Oct 2020]
OR

Due to heavy rains and floods Chennai Handloom Limited was unable to convene annual general meeting upto
30th September, 2017. The company has not filed the annual financial statements, or The annual return as
the directors of the company are of the view that since the annual general meeting did not take place, the
period of 60 days for filing of annual return is not applicable and thus, there is no contravention of
Section 92 of the Companies Act, 2013. Discuss whether the contention of directors is correct.

Answer

Relevant provision:

According to section 92(4) of the Companies Act, 2013, every company shall file with the Registrar a copy
of the annual retunn, within sixty days from the date on which the annual general meeting is held or where
ho annual general theeting is held in any year within sixty days from the date on which the annual general
meeting should have been held together with the statement specifying the reasons for not holding the
annual general meeting. '

Section 92(5) also states that if any company fails to file its annual return under sub-section (4), before
the expiry of the period specified therein, such company and its every officer who is in default shall be
liable to a penalty of ten thousand rupees and in case of continuing failure, with further penalty of one
hundred rupees for each day during which such failure continues, subject to a maximum of two lakh rupees
in case of a company and fifty thousand rupees in case of an officer who is in defaulf.

Given case: _ 4 ,
In the instant case, the idea of the directors that since the AGM was cancelled, the provisions requiring
the company to file annual returns within 60 days from the date of AGM would not apply, is incorrect.

Analysis and conclusion:

In the above case, the annual general meeting of Nutty Buddy Limited should have been held within a
period of six months, from the date of closing of the financial 'year but it did not take piace. Thus, the
company has contravened the provisions of section 92 of the Companies Act, 2013 for not filing the annual
return and shall attract the penal provisions along with every officer of the company who is in default as
specified in Section 92(5) of the Act.
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Question 2
M/s. Techno Lid. maintains its Register of Members at its registered office in Mumbai. A group of
members residing in Kolkata want to keep the register of members at Kolkata.
i. Explain with provisions of Companies Act, 2013, whether the company can keep the Registers and
Returns at Kolkata.
ii. Does Mr. Ranjit, Director (but not a shareholder‘) of the company have the right to inspect the
Register of Members?
[May 2018]
OR
Mr. Bheem is holding 500 shares (of ZYZ Limited) of total worth Rs. 5000 only. Advise, whether he has
the right to inspect The Register of Members?
[MTP Mar 19]
Answer
i. Maintenance of the Register of Members efc.:
As per gection 94(1) of the Companies Act, 2013, the registers required to be kept and maintained
by a company under section 88 and copies of the annual return filed under section 92 shall be kept at
the registered office of the company.

‘Provided that such registers or copies of return may also be kept at any other place in India in which
more than one-tenth of the total number of members entered in the register of members reside, if
approved by a special resolution passed at a general meeting of the company.

So, Techno Ltd. can also keep the registers and refurns at Kolkata after compliance with the above
provisions, provided more than one-tenth of the total number of members entered in the register of
members reside in Kolkata.

ii. Inspection of Register of Members: As per section 94(2) of the Companies Act, the inspection of
the records, i.e., registers and indices, and annual return can be done by members, debenture-
holders, other security holders or beneficial owners of the company without payment of any fees and
by any other person on payment of such fees as may be prescribed.

,'Accor'dingly, a director Mr. Ranjit, who is not a shareholder of the company, has no right to inspect
the Register of Members of company, as per the provisions of this section.

Author's Note: As per Sec 94(2), it is clear that person other than shareholders also may inspect such
registers but it can be done only after payment of prescribed fees. Here, ICAT has mentioned that
the director has NO right. The answer seems to be unclear. Still, please stick o TCAT's answer unless
we come across any similar question in future.

Question 3.
“|-As per the provisions of the Companies Act, 2013, every company is requur'ed to file with the Registrar of
Companies, the Annual Return as prescribed in section 92, in Form MGT -7. Explain the particulars
required o be contained in it. ’
[May 2018]

Answer
Every company is required to file with the Registrar of Companies, the annual return as prescribed in
section 92, in Form MGT - 7 as per Rule 11(1) of the Companies (Management & Administration) Rules,
2014. :
The particulars contained in an annual return, to be filed by every company are as follows-.

1. Tts registered. office, principal business activities, parhculars of its holding, subsidiary and

associate companies;
2. Tts shares, debentures and other securities and shareholqu pcn"rern
3. Iis mdeb’redness
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4. TIts members and debenture-holders along with the changes therein since the close of the previous
financial year;

5. Its promoters, directors, key managemal personnel along with changes therein since the close of
the previous financial year; ‘

6. Meetings of members or a class thereof, Board and its various committees along with attendance
details;

7. Remuneration of directors and key managerial personnel;

8. Penalfy or punishment imposed on the company, its directors or officers and details of compounding
of offences and appeals made against such penalty or punishment;

9. Matters relating to certification of compliances, disclosures;

10. Details in respect of shares held by or on behalf of the Foreign Institutional Investors including
their names, addresses, countries of incorporation, registration and percentage of shareholding
held by them; ’

11, Such other matters as may be prescribed.

Question 4
Shambhu Limited was incorporated on 1.4.2018. The company did not have much to report to ifs
shareholders, so no general meeting of the company has been held *ill 30.4.2020. The company has
recently appointed a new accountant. The new accountant has pointed out that the company required fo
hold the Annual General Meeting. The company has approached you a senior Chartered Accountant. Please
advise the company regarding the fime limit for holding the first annual general meeting of the Company
and the power of the Registrar to grant extension of time for the First Annual General Meeting.

[MTP March 21]
Answer
According to Section 96 of the Companies Act, 2013, every company shall be required to hold its first
annual general meeting within a period of 9 months from the date of closing of its first financial year.

i

The first financial year of Shambhu Ltd is for the period 1st April 2018 fo 31st March 2019, the first
annual general meeting (AGM) of the company should be held on or before 31st December 2019.

The section further provides that the Registrar may, for any special reason, extend the time within which
any annual general mee'rmg other than the first annual general meeting, shall be held, by a period not
exceeding three months. '

-

e
-

Thus, the first AGM should have been held on or before 31ist December, 2019. Further, the Reg'isfmr
does not have the power fo grant extension to time limit for the first AGM of the company.

Question 5 ' '
Rijwan Limited, a listed company, is in the business of garment manufacturing and has its regns‘rered v
office at 123, N Tower, Commercial Beta Complex, Biwadi, Rajasthan. The company has called its 6th
| Annual General Meeting at 3 PM on 22nd August, 2019 at Ansal Plaza, Biwadi. Some of the members of
the company have opposed to calling of the meeting at Ansal Plaza. The company has approached you to
advise them in this regard. Suppose, Rijwan Limited is an unlisted company and wants to call their 6th
AGM at Jaipur, will your answer differ.

[RTP Nov 19]
Answer
According to section 96(2) of the Companies Act, 2013 every annual general meeting shall be ca”ed
during business hours, that is, between 9 a.m. ahd 6 p.m. on any day that is not a National Holiday and
shall be held either at the registered office of the company or at some other place within the city, Town
or vdlage in which the registered office of the company is situate.’ :

Provided 'rha‘r annua! general meeting of an UhllSTEd company may be held at any place in India if consem‘ is'|
| given in writing or by electronic mode by all the members in: advance :
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Thus, in the first case, the company is rightful in calling the Annual General meeting at Ansal Plaza.

In the second scenario, in case of an unlisted compahy, annual general meeting may be held at any place in
India if consent is given in writing or by electronic mode by all the members in advance.

Hehce‘,rif"cbnbs'ehf' is given in writing or by electronic mode by all the members in advance, the AGM can be
called at Jaipur, otherwise not. '

Question 6 o ~
Exanmine the validity of the following statements in respect of Annual General Meeting (AGM)
as per the provisions of the Companies Act, 2013:

i. The first AGM of a company shall be held within a period of six months from the date of closing of
- the first financial year.

ii. The Registrarimay, for any special reason, extend the time within which the first AGM shall be held.
iii. Subsequent (second onwards) AGMs should be held within 6 months from closing of the financial year.
iv. There shall be a maximum interval of 15 months between two AGMs.

e [July 2021]
@) -~A"c'cdr'ding‘¢o section 96 of the Companies Act, 2013, first annual general meeting of the company

| should be held within 9 months from the closing of the first financial year.

Hence, the statement that the first AGM of a company shall be held within a period of six months

from the date of closing of the first financial year.is incorrect.

(i1) -According to proviso to section 96(1), the Registrar may, for any special reason, extend the time
within which any annual general meeting, other than the first annual general meeting, shall be held, by
a period not exceeding three months. '
Thus, the Registrar cannot extend (for any reason) the time period within which the first AGM shall
be held. Given statement is incorrect.

o (iii) According to-section 96, Subszquenf AGM (i.e. second AGM onwards) of the company should be held
- within 6 months from the closing of the financial year.
Hence, the given statement is correct.

v :=Ac¢ordihg To_sé,cﬁon 96, the gap between two annual general .mee'ﬁngs should not exceed 15 months.
“I " Hence, the given statement is correct, that there shall be a maximum interval of 15 months between
- two AGMs.

.| Question 7: .
/(- Primal Limited is a company- incorporated in India. It owns two subsidiaries- Privy Limited (in which it
| holds 75% shares) and Malvy Limited (a wholly owned subsidiary). Both the subsidiaries are incorporated
o |-outside India. The Board of Directors of Primal Limited intends to call an Extraordinary General Meeting
| (EGM) of Primal Limited on urgent basis. Advise the Board of Directors on the following:
()  E6M be held in India
(iiy - \EGM be held in Netherlands :
e [RTP May 19]
Answer : . v '
According o section 100 of the Companies’ Act, 2013, the Board may, whenever it deems fit, call an
extraordinary general meeting of the company. ‘
Pﬁbvi__‘d"edv that an extraordinary general meeting of the company, other than of the wholly _owned
subsidiary of a.company incorporated outside India, shall be held at a place within India.

‘the light of the above provisions:. ‘ ‘
- The Board of Directors can call the EGM in India.
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(i) The Board of Directors cannot call the EGM of Primal Limited outside India as it is a company
incorporated in India.

Question 8

Madurai Ltd. issued a notice for holding of its Annual gener'al meeting on 7th November 2018. The notice

was posted to the members on 16th October 2018.. Some members of the company allege that the

company had not complied with the provisions of the Companies Act, 2013 with regard to the period of

notice and as such the meeting was valid. Referring to the provisions of the Act, decide:

a. Whether the meeting has been validly called?

b. If there is a shortfall, state and explain by how many days does the notice fall short of the
statutory requirement?

¢. Can the delay in giving notice be condoned? |

) [May 19, RTP Nov 20]

» ,’OR .

Best Limited has decided to conduct its Annual General Meeting on 28™ September 2021. They have sent

the notice of the meeting on 9™ September 2021 (for which they have taken consent from 90% of the -

members entitled to vote thereat). Comment on the Validity of the notice of the Annual General Meeting

as per the Companies Act, 2013

Answer

According to section 101(1) of the Companies Act, 2013 a geneml meeting of a company may be called by
giving not less than clear twenty-one days' notice either in writing or Through electronic mode in such
manner as may be pr‘escmbed

Also, it is to be noted that 21 clear days mean that the date on which notice is served and the date of
meeting are excluded for sending the notice.

Further, kule 35(6) of the Companies (Incorporation) Rules, 2014, provides that in case of delivery by
post, such gervice shall be deemed to have been effected - in the case of a notice of a meeting, at the
-expiration of forty eight hours after the letter containing the same is posted.

Hence, in the given question:

() A 21 days' cleér notice must be given. In the given question, only 19 clear days' notice is served
(after excluding 48 hours. from the time of its posting and the day of sending and date of meeting).
Therefore, the meeting was not validly called.

(i) As explained in (i) above, notice falls short by 2 days.

(i) The Companies Act, 2013 does not provide anything specific regarding the condonation of delay in
giving of notice. Hence, the delay in giving the notice calling the meeting cannot be condoned. /

Question 9
Om Limited served a notice of General Meeting upon its members. The notice sTa’red that the following
resolutions will be considered at such meeting:

(i) Resolution to increase the Authorised share capital of ’rhe company.

(i) Appointment and fixation of the remuneration of Mr. Prateek as the auditor.
A shareholder complained that the amount of the proposed increase and the remuneration was not
specufled in the notice. Is the notice valid under the provisions of the Companies Act, 2013,

[Nov 19]

Answer B
Under section 102(2)(b) of the Compames Act, 2013, in the case of any meeting other than an Annual
General Meeting, all business transacted thereat shall be deemed to be special business.

Further, under section 102(1), an explanatory a statement setting out the following material facts
concerning each item of special business to be fransacted at a general meeting, shall be annexed to the
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[notice calling such meehng namely - : :
(a) the nature. of concern or interest, financial or: ofher‘wuse lf any, in r'cspec’r of each items, of:
NN every director and the manager, if any: :
(i) every o'rher' key manager'lal per'sonnel and
R ves of the persons "em‘noncd in sub-clauses (i) and Gii);
-an formation and facts that may ‘enable members to understand the mcanmg, scope and
mphcaﬁons 6f 'rh ems of busmess and 1'0 fake decnsaon Ther'eon

The mfor'ma’non about : 'rhe amoum‘ is also a: ma'remal fact Thcrr ‘may emblc mcmbcr's to undersfand the
meaning and implication of items of busmess to be transacted and to take decisien thereon.
Sec‘non 102 also_prescm_bes ordinary businesses for which explana'ror'y s‘rqumcm‘ i2 not required.

Par"r (c) of"'rhe queshon relating to increase in the Aufhorlzed Capital falls under special business and
henc ence of am of proposed mcrease of sharc capﬁ'al the notice will be treated as

Par‘f(n) is an-ordinary busmess and hence explanm‘ory sfafemen‘r is not r'cqmr'cd However consudemng
the two resolutions mentioned in the queshon are to be passed in Thc same meefmg, notice of the
mee‘rmg is invalid.

<+ The mfor'ma'non abou’r ’rhe amount is a material fact with rcfercncc to the proposed mcrease of B
aufhomzed share cap:’ral and r'emunera'rlon of Mr., Pr‘a‘reek as fhe aud:for S

P Limited had' cailed its Annual Geneml Mee'hng on 30th Augusf 2019, Mr‘ Pawan has flied a com.plmnt
against the company, that he could attend the meeting as the company did mot serve the notice fo him for:|
attending the annual general meeting. The company, in turn, provided the proef that they had sent the |
notice, by way.of an émail to Mr. Pawan; inviting him to aﬁend ‘rhe annual gonrd meeting of ‘rhe company.
Mr. Pawan aHeged Thaf he never recelved the email. ’

In the hgh‘r of the pmwsqons of the Compames Act, 2013 udvuse ﬂn whﬂhcr‘ The company has er-r‘ed in |
servmg the notice of. Annual General Meeting to Mr. Pawcm e -

[MTP Apr' 21]

As per Rule 18 of the Compamef (Managemem“ & Admm:s'rr-ahon) Rules 2014 sendmg of nohces ﬂf\rough
electronic mode has been statutorily. recogmzed A notice may be sent through e-mail as a fext or as an
,vaﬁachvmenf to e—mml or as a netification’ providing electronic link. or Uniform Resource Locator for
| accessing such notice. The e-mail shall be addressed to the person entithed to receive such e-mail as per
‘| the records of the cempany as prewdcd by the deposntory Also, the company shall provide an advance
oppor-fumfy at least once in a financial year, to the member to register his e-mail address and the changes
therein and such request may. be made by only those members whe have not got their email id recorded or |
'ro update a fresh emml ld and no1' from fhe members whose cma:l :d s are alr‘cady reg:s‘rered :

In fhc light of The above prows:ons of fhc Acf the companys obhqaﬁon shall be satisfied when it
, shall not ‘be held responsible for a failure in transmission beyond its
control:"Alse; if' the member enﬂﬂcd to receive: the notice: fails fo provide or update relevant e- -mail
address to the company, or-to the depository par‘hcupanf as The case may be, The company shall no'r be in
defaulf for not dehvermg nohcz via c—mall ‘

:“ mI grned in servmg nohce of Annual Generul Mcehng to:Mr. Pawan
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| Question 11
Kurt Limited is a company emgcd in the business of manufac’rur'mg papers. The company has approached
you fo explain them the following as per the provisions of the Companies Act, 2013: ‘
(a) Quorum for the general meeting if the company has 800 members. :
| (b) Quorum for the general meeting if the company has 6500 members.
(c) Quorum for the general maeting if the company has 5500 members. The articles of assocua’non has
prescribed the quorum for the meeting to be 50.
: [MTP Aprn 2022]
Answer
According fo section 103(1) of The Companies. Act, 2013, unless the articles of the company provide for a
larger number, in case of a public company:
(1) five members personally present if the number of member‘s as on the date of meetmg is not more than
one thousand, :
(2) fifteen members personally presem‘ nf The number of members as on the. da‘re of meehng is more than
one thousand but up to five thousand,
(3) thirty members personally present if the number of member's as on 'rhe dafe of The meeting exceeds
five ‘rhousand o

The term 'members personally present’ as menhoned above r'efer‘s to The members entitled to vote in
respect of the items of business on the agenda of the meeng : :

Thus,

(a) If the company has 800 mrt quorum shall be 5 members personally presenT

| (b) If The company has 6500 mmssbers, quorum shall be 30 members personally present,

(c) If the company has 5500 members, quorum shall be 30 members personally present. However, since
the drticles of association has prescribed the quorum for the mee‘rmg to be 50, The guorum shaH be 50
(h!gher‘ of 30 and 50). ,

Question 12 . v
(i) The Articles of Associatiea of DJA Ltd. _require the personal presence of 7 members to constitute
quorum of Gencml Meetings. The company has 965 members as on the date of meeting. The following
persons were presenf in 'rhe extra- or'dmcry meeting to consider the appom‘rmen‘r of Managmg
DII"CCTOT‘ ~ S : v
(1) A, the r‘eprescnm‘ﬂvc of Governor of Uttar Pr‘adesh
(2) D,representing¥ Ltd.eadZLtd. - -
(3) E,F, & and H as prexies of shareholders. v
DeTermme whether the quorum was present in the meehng”

(i) sirhj, a shareholder', gives a notice for inspecting proxies, five days before the meeting is scheduled
“and approaches the company two days before the scheduled meeting for inspecting the same. What is
the-legal position relating o his actions (as per-the provisions of The Companies-Act, 2013)9 ’ :

[MTP Aug 2018, RTP May 20]
OR

The Articles of Association of ABC Limited require. the personal presence of 7 members to constitite

quorum of General Meetings. The company has 870 members as on the date of meeting. The following

persons were present in the extra-ordinary meeting fo consider the appointment of Managing Dlr'ecfor

(i) A, the representative of Governor of Karnataka, ;

(i) - B and €, shareholders of preference shares,

(iiiy D, representing Green Limited and Blue Limited'

(V) E,F, G and H as proxies of shareholders.

Can it be said that the quorum was present in the meeting? P
[MTP Nov 22]
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Answer

0]

‘According to section 103 of the Companies Act, 2013, unless the articles of the company provide for a

larger number in case of a public company, five members personally present if the number of members
as on the date of meeting is not more than one thousand, shall be the quorum.

In this case the quorum for holding a general meeting is 7 members to be personally present (higher
of 5 or 7). For the purpose of quorum, only those members are counted who are entitled o vote on
resolution proposed to be passed in the meeting.

Again, only members present in person and not by proxy are to be counted. Hence, proxies whether
they are members or not will have to be excluded for the purposes of quorum.

If a company is a member of another company, it may authorize a person by resolution to act as its
representative at a meeting of the latter company, then such a person shall be deemed to be a
member present in person and counted for the purpose of quorum

Where two or more companies which are members of another company, appoint a single person as their

~ representative then each such company will be counted as quorum at a meeting of the latter company.

Further the President of India or Governor of a State, if he is a member of a company, may appoint

such a person as he thinks fit, to act as his representative at any meeting of the company. A person so
appointed shall be deemed to be a member of such a company and thus considered as member
personally present. - ‘

In view of the above there are only three members personally present. ‘A’ will be included for the
purpose of quorum. D will have two votes for the purpose of quorum as he represents two companies 'Y
Ltd.! and 'Z Ltd.' E, F, 6 and H are not to be included as they are not members but representing as
proxies for the members. :

' Thus, it can be said that the requirements of guorum has not been met and it shall not constitute a

(iij

valid quorum for the meeting. . :

Under section 105 (8) of the Companies Act, 2013 every member entitled to vote at a meeting of the
company, or on any resolution to be moved thereat, shall be entitled during the period beginning
iwenty-four hours before the time fixed for the commencement of the meeting and ending with the
conclusion of the meeting, to inspect the proxies lodged, at ‘any time during the business hours of the
company, provided not less than three days' notice in writing of the intention so to inspect is given to

the company.

In the given case, Sirhj has given proper notice. However, such inspection can be undertaken only

~during the period beginning 24 hours before the time fixed for the commencement of the meeting and
‘ending with the conclusion of the meeting.

-So, Sir'hj can undertake the inspection only during the above mentioned period and not two days prior

to the meeting.

Question 13 : .
The Board of Directors of Shrey Lid. called an extraordinary general meeting upon the requisition of
members. However, the meeting was adjourned on the ground that the quorum was not present at the

meeting. Advise the company.

[RTP Nov 18, MTP Mar 19, April 21]
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Answer
According to section 100 (2) of the Companies Act 2013, the Board of directors must convene a general
meeting upon requisition by the stipulated minimum number of members.

As per Section 103 (2) (b) of the Companies Act, 2013 if the quorum is not present within half an hour
from the appointed time for holding a meeting of the company, the meeting, if called on the requisition of
members, shall stand cancelled. Therefore, the meeting stands cancelled and the stand taken by the Board

of Directors to adjourn it, is not proper.

Question 14
KMN Ltd. scheduled its annual general meeting to be held on 11th March, 2018 at 11:00 A.M. The company
has 900 members. On 11th March, 2018 following persons were present by 11:30 A.M.
P1, P2 & P3 shareholders
e P4 representing ABC Ltd.
¢ P5 representing DEF Ltd.
e P6 & P7 as proxies of the shareholders
(1). Examine with reference to r'elevam‘ provisions of the Companies Act, 2013, whe'rher quorum was
present in the meeting.
(2). What will be your answer if P4 representing ABC Ltd., reached in the meeting af'rer' 11:30 AM2?
1 (3).In case lack of Quorum, discuss the provisions as applicable for an adjourned meeting in terms of
- date, time & place.
(4). What happens if there is ho Quorum in the Adjourned meeting?

[Nov 18, MTP Nov 21]

Answer '

According to section 103 of the Companies Act, 2013, unless the articles of the company provide for a

larger number, the quorum for the meeting of a Public Limited Company shall be 5 members personally

present, if humber of members is not more than 1000.

e P1,P2 and P3 will be counted as three members.

o If a company is a member of another company, it may authorize a person by resolution to act as its
representative at a meeting of the latter company, then such a person shall be deemed to be a
member present in person and counted for the purpose of guorum. Hence, P4 and P5 representing
ABC Ltd. and DEF Ltd. respectively will be counted as two members.

s Only members present in per'son and not by proxy are to be counted. Hence, proxies whether they
are members or not will hdve to be excluded for the purposes of quorum. Thus, P6 and P7 shall not be
counted in quorum.

1) In the light of the provision of the Act and the facts of the question, it can be concluded that the
quorum for Annual General Meeting of KMN Ltd. is 5 members personally present. Total 5 members
(P1, P2, P3, P4 and P5) were present. Hence, the requirement of quorum is fulfilled.

2) The section further states that, if the required quorum is not present within half an hour, the
meeting shall stand adjourned for the next week at the same time and place or such other time and
place as decided by the Board of Directors.

Since, P4 is an essential part for meeting the quorum requirement, and he reaches af‘rer‘ 11:30 AM
(i.e. half an hour after the starting of the meeting), the meeting will be adjourned as provided above.
(1). In case of lack of quorum, the meeting will be adjourned as provided in section 103. In case
of the adjourned meeting or change of day, time or place of meeting, the company shall give
not less thanh 3 days’' notice to the members e:'rher- individually or by pubhshmg an
-~ advertisement in the newspaper.
(2). Where quorum is not present in the adjourned meeting also within half an hour, then the
members present shall form the quorum.
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Question 15
PQ Limited is a public company having its registered office in Mumbai. It has 3680 members. The company
sent notice to all its members for its Annual general Meeting to be held on 2nd September 2019 (Monday)
at 11 :00-AM at its registered office. On the day of meeting there were only 12 members personally
present upto 11:30 AM. The Chairman adjourned the meeting to same day in next week at the same time
and place. - : :

On the day of adjourned meeting only 10 members were personally present. The Chairman initiated the
meeting after 11:30 AM and passed the resolutions after discussion as per the agenda of the meeting
given in the notice. Comment whether the AGM conducted affer adjournment is valid or not as per the
provisions of section 103 of Companies Act 2013 by explaining the relevant provisions in this regard.

What would be your answer in the above case, if PQ Limited is a Private company?
’ [Nov 20]

Answer

According to section 103 of the Companies Act, 2013, unless the articles of the company provide for a
larger number, in case of a public company, fifteen members personally present may fulfil the requirement
of quorum, if the number of members as on the date of meeting is more than one thousand but up to five
thousand.

If the specified quorum is not present within half-an-hour from the time appointed for holding a meeting
of the company, the meeting shall stand adjourned to the same day in the next week at the same time and
place, or to such other date and such other time and plqce as the Board may determine.

If at the adjourned meeting also, a guorum is hot present within half-an-hour from the time appointed for
holding meeting, the members present shall be the querum,

In the instant case, there were only 12 members personally present on the day of meeting of PQ Limited
upto 11:30 AM. This was not_in compliance with the required quorum as per the law. In the adjourned
meeting also, the required quorum was not present but in the adjourned meeting, the members present
shall be considered as quorum in line with the provisions of section 103. :

Hence, the AGM conducted by PQ Limited after adiournment is valid.

As per the provisions of section 103(1)(b), in case of a private company, two members personally present,
shall be quorum for the meeting of a company. Therefore, in case, PQ Limited is a private company, then
only two members personally present shail be the quorum for AGM and there was no need for adjournment.

Question 16 . ‘
A General Meeting was scheduled to be held on 15™ April, 2019 at 3.00 P.M. As per the notice the
-members who are unable to attend a meeting in person can appoint a proxy and the proxy forms duly filled
should be sent to the company so as to reach at least 48 hours before the meeting. Mr. X, a member of
the company appoints Mr. Y as his proxy and the proxy form dated 10-04-2019 was deposited by Mr. Y
with the company at its registered Office on 11-04-2019. Similarly, another member Mr. W also gives two
Separate proxies to two individuals named Mr. M and Mr. N. In the case of Mr. M, the proxy dated 12-04-
2019 was deposited with the company on the same day and the proxy form in case of Mr. N was deposited
on 14-04-2019. All the proxies viz., Y, M and N were present before the meeting.
According to the provisions of the Companies Act, 2013, who would be the persons allowed to represent as
proxies for members X and W respectively?
: [May'23, MTP Oct 18, April 19, RTP May 21]
Answer ' '
A Proxy form is.an instrument in writing executed by a shareholder authorizing another person to attend a
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meeting and to vote thereat on his behalf and in his absence. As per the provisions of Section 105 of the
Companies Act, 2013, every shareholder who is entitled to attend and vote has a statutory right to appoint
another person as his proxy. ‘

It is not necessary that the proxy be a member of the company. Further, any provision in the articles of
association of the company requiring instrument of proxy o be lodged with the company more than 48
hours before a meeting shall have effect as if 48 hours had been specified therein. The members have a
right to revoke the proxy's authority by voting himself before the proxy has voted but once the proxy has
voted the member cannot retract his authority. '

Where two proxy instruments by the same shareholder are lodged of in such a manner that one is lodged
before and the other after the expiry of the date fixed for lodging proxies, the former will be counted.

Thus, in case of member X, the proxy Y will be permitted to vote on his behalf as form for appointing
proxy was submitted within the permitted fime. '

However, in the case of Member W, the proxy M (and not Proxy N) will be permitted to vote as the proxy
authorizing N to vote was deposited in less than 48 hours before the meeting.

Question 17 .
Explain the provisions of the Companies Act, 2013 relating Yo quorum for general meeting of a public ,
company having total 30 members, of which, two members are bodies corporate and one member is the
President of India.

OR :

Whether the representatives appointed by body corporate and President of India to participate in the
general meeting shall be counted for quorum and can such representatives cast vote at that general
meeting?

[May 2019]
Answer
According to section 103(1)(a)(i) of the Companies Act, 2013, unless the articles of the company provide
for a larger number, in case of public company, if the number of members as on the date of meeting is
not more than oné thousand, five members personally present shall be the quorum for a meeting of the
company. :

,'/’

In the instant case, the quorum for the public company will be 5 members personally present.

In the said company, two members are bodies corporate and one member is the President of India.

Only members present in person and not by proxy are to be counted. Hence, proxies whether they are
members or not will have to be excluded for the purposes of quorum.

As per section 113 of the Companies Act, 2013_if a company is a member of another company, it may
authorize a person by resolution to act as its representative at a meeting of the latter company, then
such a person shall be deemed to be a member present in person and counted for the purpose of quorum
and shall be entitled o vote.

As per section 112 of the Companies Act, 2013, the President of Indig, if he is a member of a company,
may appoint such a persof as he thinks fit, to act as his representative at any meeting of the company. A
person so appointed shall be deemed to be a member of such a company and thus considered as member
personally present and shall be entitled to vote.
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Question 18
A company received a proxy form 54 hours before the time fixed for the start of the meeting. The
company refused fo accept the proxy form en the ground that the Articles of the company provided that
a proxy form must be filed 60 hours before the start of the meeting. Define proxy and decide under the
provisions of the Companies Act, 2013, whether the proxy holder can compel the company to admit the
proxy in this case? '

v [Jan 2021, MTP 1 May'23]
Answer
Section 105 of the Companies Act, 2013 deals with the provisions of proxy for meetings.
Section 105(1) of the Act provides that any member of a company entitled to attend and vote af a
meeting of the company shall be entitled o appoint another person as a proxy fo attend and vote at the
meeting on his behalf.

Further, Section 105(4) of the Act provides that a proxy form received 48 hours before the meeting will
be valid even if the articles provide for a longer period. ‘

In the given case, the company received a proxy form 54 hours before the time fixed for start of the
meeting. The Company refused to accept proxy on the ground that articles of the company provides filing
of proxy before 60 hours of the meeting. In the said case, in line with requirement of the above stated
legal provision, a proxy received 48 hours before the meeting will be valid even if the articles provide for
a longer period. Accordingly, the proxy holder can compel the company fo admit the proxy.

Question 19 v .
Examine the validity of the following decisions of the Board of Directors with reference of the
provisions of the Companies Act, 2013.

(i) In an Annual General Meeting of Vrinda Ltd. having share capital, 80 members present in person or
by proxy holding more than 1/10™ of the fotal voting power, demanded for poll. The chairman of the
meeting rejected the request on the ground that only the members present in person can demand for
poll. S

(ii) In an annual general meeting, during the process of poll, the members who earlier demanded for poll
want to withdraw it. The chairman of the meeting rejected the request on the ground that once poll
started, it cannot be withdrawn. : '

. [MTP Mar 18, May 20, RTP Nov 18]

Answer o '

Section 109 of the Companies Act, 2013 provides for the demand of poll before or on the declaration of

the result of the voting on any resolution on show of hands. Accordingly law says that:-

Order of demand for poll by the chairman of meeting: :

Before or on the declaration of the result of the voting on any resolution on show of hands, a poli may be

ordered to be taken by the Chairman of the meeting on his own motion, and shall be ordered to be taken

by him on a demand made in that behalf:

{(a).. In the case a company having a share capital, by the members present in person or by proxy, where
allowed, and having not less than one-tenth of the total voting power or holding shares on which an
aggregate sum of not less than five lakh rupees or such higher amount as may be prescribed has
been paid-up; and ' _

(b) in the case of any other company, by any member or members present in person or by proxy, where
allowed, and having not less than one tenth of the total voting power.

Wl’Thdmwal of the demand: The demand for a poll may be withdrawn at any time by the persons who
made the demand.
Hence, on the basis on the above provisions of the Companies Act, 2013: .

() The chairman cannot reject the demand for poll as poll-can be demanded by the members prééem‘ in
~ person or by proxy. Subject to provision in the articles of company.

(i) The chairman cannot reject the request of the members for withdrawing the demand of the Poll.
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Question 20
Mr. Pink held 100 partly paid up shares of Red Limited. The company asked him to pay the final call money
on the shares. Due to some unavoidable circumstances, he was unable to pay the amount of call money to
the company. At a general meeting of the shareholders, the chairman disallowed him fo cast his vote on
the ground that the articles do not permit a shareholder to vote if he has not paid the calls on the
shares held by him. Mr. Pink contested the decision of the Chairman. Referring to the provisions of the
Companies Act, 2013 decide whether the contention of Mr. Pink is valid

[RTP Nov 19]
Answer
Section 106 (1) of the Companies Act, 2013 states that the articles of a company may provide that no
member shall exercise any voting right in respect of any shares registered in his name on which any calls
or other sums presently payable by him have not been paid, or in regard to which the company has
exercised any right of lien, '

In the present case the articles of the company do not permit a shareholder to vote if he has not paid
the cails on the shares held by him. Therefore, the chairman at the meeting is well within its right fo

refuse him the right to vote at the meeting and Mr. Pink's contention is not valid.

Question 21

X' a member of LKM Ltd. is holding 250 shares, which are partly paid. The company held its general

meeting where voting right was denied to "X’ claiming he has not paid the calls on the shares held by him.

Examine the validity of company's denial to ‘X' with reference to the relevant provisions of the Companies

Act, 2013, assuming that Articles of association of the Company do not restrict the voting right of such

members.

[Nov 18]

Answer

Restriction on voting rights [Section 106 of the Companies Act, 2013] According to the said Section:

(1) Notwithstanding anything contained in this Act, the articles of a company may provide that no
member shall exercise any voting right in respect of any shares registered in his name on which any
calls or other sums are presently payable by him have not been paid, or in regard to which the
company has exercised any right of lien.

y .

(2) A company shall not, exéept on the grounds specified in sub-section (1), prohibit any member from
exercising his voting right on any other ground.

In the given question, Mr. X (member) holding 250 shares of LKM Ltd. has not paid certain calls on the
shares. The company has denied his voting rights in the general meeting though the Articles of
association of the company does not contain any restriction in the voting rights of such members.

On examination of the above provisions of the Act and the facts of the case, LKM Ltd.'s denial to "X for
exercising his voting rights is not valid,

Question 22

If a member of a listed company who has casted his vote through electronic voting can attend general
meeting of the company and change his vote subsequently and can he appoint a proxy? T
- [May 2019]
Answer -

According to Rule - 20(4)(iii)}(C) of the Companies (Management and Administration) Rules, 2014, the
notice of the meeting shall clearly state that the members who have cast their vote by remote e-voting
prior to the meeting may also attend The meeting but shail not be entitled to cast their vote again.

In the instant case, a member of a listed company who has casted his vote through electronic voting can
attend general meeting of .the company but cannot change his vote subsequently and is not permitted o

Chapter 7 Management and Administration N . Page 119

>,




The Ultimate Solution ~ Question Bank - By Shubham Singhal (AIR 4)

appoint a proxy.

Question 23

Miraj Limited issued a notice with the agenda for nine businesses to be Tr'ansac’red in The Annua! General
Meeting (two businesses were regarding appointment of Mr. S and Mr. P as directors). The chairman
decided to move the resolutions for all the nine businesses together to save the time of the members
present. Examine the validity of the resolutions.

[May 18, MTP Oct 18, ICAI Module]
Answer: ; '
For the sake of avoiding confusion and mixing up each resolution in the general meeting should be moved
separately. However, it would not be illegal if the company decides to move multiple resolutions together.

As per section 162, each director of the Company shall be appointed by a separate resolution. However,
where The shareholder agree by the way of unanimous resolution has multiple directors can be appom'red
by a single resolution.

In the given case, The company proposes to move nhine resolutions together, out of which two relates to
appointment of directors.

Considering the above provision, the company will have to appoint each director by a separate resolution.
Besides the store resolutions, the other seven resolutions can be moved fogether.

Question 24 :
At a General meeting of a XYZ Limited, a matter was to be passed by a special resolution. Out of 40
members present, 20 voted in favour of the resolution, 5 voted against it and 5 votes were found invalid.
The remaining 10 members abstained from voting. The Chairman of the meeting declared the resolution
as passed. With reference to the provisions of the Companies Act, 2013, examine the validity of the
Chairman's deciaration.
[MTP Oct 2019]
Answer
‘Under Section 114(2) of the Companies Act, 2013, for a valid special resolution to be passed at a mee.'hng :
of members of a company, the following conditions need to be satisfied: .
1) The intention to propose the resolution, as a special resolution must have been specified in ’rhe notice
calling the general meeting or other infimation given fo the members; ‘
2) The notice required under the Companies Act must have been duly given of the general meeting:
3) The voTes cast in favour of the resolution (whether by show of hands or electronically or on a poll, as
the case may be) by members present in person or by proxy or by postal ballot are not less than 3
times the number of votes, if any, cast against the resolution by members so entitled:and voting.

Thus, in ferms of the requisite majority, votes cast in favour have Yo be compared with votes cast
against the resolution. Abstentions or invalid votes, if any, are not o be taken into account.

Accofdingly in the given problem, the votes cast in favour (20) being more than 3 times of the votes N
cast against (B), and presuming other conditions of Section 114(2) are satisfied, the decnswn of the
Chairman is in order. : '

Ques‘hon 25 :

Members of ZA Ltd. holding less than 1% of total voting power want the company to give a special notice
to move a resolution for appointment of an auditor other than retiring auditor. Explain whether members
have complied with relevant provisions of the Companies Act, 2013 in'making their request.
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Answer

| Section 115 of the Companies Act, 2013 states that where any provision of this Act specifically requires
or Articles of Association of a company so require that a special notice is required for passing any
resolution, then the notice of the intention to move such resolution shall be given to the company by such
number of members holding not less than 1% of the total voting power, or holding shares on which such
aggregate sum of not less than Rs, 5,00,000/- has been paid-up.

In such a case, the company shall give its members notice of the resolution in the manner as prescribed
in Rule 22 of the Companies (Management & Administration) Rules, 2014. Further, Section 115 of the Act
specifies that special notice is required o appoint as auditor a person other than a retiring auditor under
Section 140 of the Act.

According to the given facts in the question, there is non-compliance of requirement of section 115 as
stated above i.e., the notice of the intention to move such resolution as to appointment of auditor other
than retiring auditor was given by members of ZA Ltd. holding less than 1% of the total voting power.

Question 26

Give the points of distinction between ordinary resolution and special resolution
, [May 2019]

' Answer- ‘ :

Difference between ordinary resolution and Special resolution Ordmary Resolution:

Section 114(1) of the Companies Act; 2013 sm‘res that a resolution shall be ordinary resolution, if the

notice required under this-Act has been duly given and it is required to be passed by the votes cast

whether on a show of hands; or electronically oron a'poll, as the case tmay be, in favour of the resolution,

1 including the casting vote of the Chairman, if any, of the Chairman, by members, who, being entitled so to

| do, vote in persan, or where proxies are allowed, by proxy- or by postal ballo‘r exceed the votes, if any

: cas‘r agams‘r the: resolution by member-s 50 enhﬂed and voting. -

’

Slmply puT the votes casi" in ‘rhe favour of The r'esohmon by cmy mode of vong should exceed the votes
cast against it. . ' . , v .

ol Specml Resolu’non : - -
| As per Section 114,(2) of fhe. AcT a resoluhon shall be.a special resolution, when-
(a) - The intention to propose ‘rhe resolution as a special resolution has been duly specified in the notice
- calling the general meetmg or other intimation given to the members of the resolution;
(b) The n’o’fite required under this Act has been duly given; and
(c) Thevotes cast in favour of the resolution, whether on a show of hands, or electronically or on a poll,
" as the case may be, in favour of the resolution, including the casting vote of the Chairman, if any, of
" the Chairman, by members, who, being entitled so to do, vote in person, or where proxies are
allowed, by proxy or by postal ballot, are required to be not less than 3 times the number of the
@_'_r_e_s_, if any, cast against the resolution by members so entitled and voting.

;Answer

'Ques‘hon 27 :

In a Geheral Meeting of Amit Limited, ’rhe Chmrman dlr'ecTed o exclude certain matters deTr'lmenTal to
-the inferest of the company from. the mmu‘rcs Manoj, a shareholder contended that the minutes must
contain fair and correct summary of the pr-oceedmgs thereat, Decide, whether the contention of Manoj
is mamfamab!e under fhe pr'owsrons of The Compames Act, 20137
L ~ i . [RTP May 18, MTP Oct, 19] .
. '-Under‘ Secf:on 118 (5) of 'rhe Compames Act, 2013, Ther-e shall not be mcluded m fhc Mmufes of a
{mee‘rmg, any matter.which, in the opinion of the Chairman of the ‘meeting: : ,

ded as- efamaforz of any pzrson
1] 'ro he pr'oceedmg or ‘

@) is or.couid reasombly be r
(i), is wr'elevam‘ or.im &
(i) is defnmenm{’fo 'rhe
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v, under section 118(6) the chairman shall exercise gbsolute discretion in regard to the inclusion
"or non-inclusion of any matter in the Minutes on the grounds specified in sub- section (5) above.

Hence, in view of the above, the contention of Manoj, a shareholder of Amit Limited is not valid because
the Chairman has absolute dnscr-ehon on the inclusion or exclusion of any matter in the minutes for
aforesaid reasons.

Quuestion 28 ;
Veena L1d. held its Annual General Meeting on September 15, 2018. The meeting was presided over by
Mr. Mohan Rao, the Chairman of the Company's Board of Directors. On September 17, 2018, Mr. Mohan
Rao, the Chairman, without signing the minutes of the meeting, left India to look after his father who
fell sick in London. Referring to the provisions of the Companies Act, 2013, state the manner in which
the minutes of the above meeting are to be signed in the absence of Mr. Mohan Rao and by whom?

[MTP Oct 18, April 19, Jan 21, MTP 2 May'23]
Answer
Section 118 of the Companies Act, 2013 provides that every company shall prepare, sign and keep minutes
of proceedings of every general meeting, ‘including the meeting called by the requisitionists and all
proceedings of meeting of any class of shareholders or creditors or Board of Directors or committee of
the Board and also resolution passed by postal ballot within thirty days of the conclusion of every such
meeting concerned. Minutes kept shall be evidence of the proceedings recorded in a meeting.

By virtue of Rule 25 of the Companies (Management and Administration) Rules, 2014 read with section 118
of the Companies Act, 2013, each page of every such book shall be initialled or signed and the last page of
the record of proceedings of each meeting or each report in such books shall be dated and signed by, in
the case of minutes of proceedings of a general meeting, by the chairman of the same meeting within the
aforesaid period of thirty days or in the event of the death or inability of that chairman within that
period, by a director duly authorized by the Board for the purpose.

Therefore, the minutes of the meeting referred to in the case of Veena Ltd. can be sighed in the absence
of Mr. Mohan Rao, by any director, authorized by the Board in this respect.

Question 29
Mr. Laurel, a shareholder in Hardly Limited, a listed company, desires to inspect the minutes book of
General Meetings and to have copy of some resolutions. In the light of the provisions of the Companies
Act, 2013 answer the following:
(i) Whether he can inspect the minutes book and to have copies of the minutes at free of cost?
(i) Whether he can au‘rhornze has friend to-ihspect the minutes book on behalf of him by signing a power
of authority?
’ [July 21]
OR
Mr. Ram, a shareholder of PQR Ltd., has made a r'equesf to the company for providing a copy of minutes
book of general meeting. Whether the shareholder of a company is entitled to receive a copy of minutes
book? Explain, provisions of the Companies Act, 2013.
[May 2022, MTP-2 May'23]

Answer

As per section 119 of the Companies Act, 2013, the books containing the minutes of the proceedings of
any general meeting of a company shall be open for inspection, during business hours, by any member,
without charge, subject to such reasonable restrictions as specified in the articles of the company or as
imposed in thz general meeting.

| Any member shall be entitled to be furnished, within seven wor'kmq days after he has made a request in
that behalf to the company, and on paymen'r of such fees as may be prescribed, with a copy of any
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minutes

Accordingly, following are the answers:

il Asin given case, Mr. Laurel, in requirement with law, he can inspect the minutes book and so to have
soft copies of the same up to last three years.

(i} As provision does not specify anything on authorizing anyone else to inspect the minutes book.
Therefore, Mr. Laurel cannot authorize his friend to inspect the minutes book on behalf of him.

Qluestion. 30 _
Pristine Limited, a listed public company, conducted its Annual General Meeting on 31st August, 2020.
However, 10 days have passed since 31st August 2020, but it has still not filed report on Annual General
Meeting. The Accountant of the company has approached you to advise them whether Pristine Limited is
required to file report on Annual General Meeting?

[RTP May 21, MTP 2 May'23]
Answer

According fo Section 121, every listed public company shall prepare a report on each annual general
meeting including the confirmation to the effect that the meeting was convened held and conducted as
per the provisions of the Act and the rules made thereunder.

A copy of the report is to be filed with the Registrar in Form No. MGT. 15 within thirty days of the
conclusion of AGM along with the prescribed fee. If the company does not file such report on Annual
General Meeting within 30 days of the conclusion of the Annual General Meeting then the company and
defaulting of ficers are liable for prescribed penalties.

Since, Pristine Ltd. is a listed company, hence it has to file a copy of lannual Report with the Registrar
within 30 days from 31st August, 2020.

Question 31 :
State with reason whether the following statement is correct or incorrect:
() Anannual general meeting can be held on a national holiday.
(i) A company should file its annual return within six months of the closing of the financial year
[MTP April 21]
Answer ;
(i) An annual general meeting car’inof be held on a national holiday. Under section 96 (2) of the Companies
Act, 2013 every annual gefieral meeting shall be called during business hours, that is, between 9 a.m.
and 6 p.m. on any day that is not a National Holiday.

A national holiday has been defined in the explanation to section 96 as a day declared as National
Holiday by the Central Government.

Thus, the statement ‘An annual general meeting can be held on a national holiday' is incorrect.
(i) The statement is incorrect in terms of section 92 (4) of the Companies Act, 2013,

Section 92 (4) states that every company shall file with the Registrar a copy of the annual return,
within sixty days from the date on which the annual general meeting is held or where no annual
general meeting is held in any year within sixty days from the dafe on which the annual general
meeting should have been held together with the statement specifying the reasons for not holdmg
the annual general meeting, with such fees or addmonal fees as may be prescribed.

Queshon 32:

ABC Limited is an unlisted company, having its registered office at Kolkata. The Annual General Meeting
was held at Goa on 1st July 2021 at 3.00 PM and concluded at 8.00 PM. Consent of all the members to
conduct AGM at Goa were received by 24th June 2021 by Email.
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(i) Examine the validity of the meeting as per the provisions of the Companies Act, 2013,

(i) State, the consequences if a resolution has passed in such meeting, without sufficient disclosure
regarding interest of a director.

~ [May 2022]

Answer

(i) Section 96(2) of the Companies Act, 2013, states that every annual general meeting shall be called

during business hours, that is, between 9 am. and 6 p.m. on any day that is not a National Holiday and

shall be held either at the registered office of the company or'at some other place within the city, town

or village in which the registered office of the company is situated.

Provided that annual general meeting of an unlisted company may be held at any place in India if consent
is given in writing or by electronic mode by all the members in advance.

In the given question, ABC Limited is an unlisted company and consent of all members to conduct the
AGM at Goa has been received in advance (24th June, 2021). Also, the meeting was started well within
the prescribed time i.e. at 3.00 PM. Hence, the meeting was validly called.

(ii) Section 102 of the Companies Act, 2013 mentions that where any special business is to be transacted
| at the company's general meeting, then.an 'Explanatory Statement’ should be anhexed to the notice
calling ‘such general meeting, which must specify, the nature of concern or interest, financial or
otherwise, if any, in respect of each item of every director and the manager, if any.

Effect of non-disclosure: As per section 102(4), if as-a result non-disclosure or insufficient disclosure in
explanatory statement, any benefit accrues to a director such director shall hold such benefit in trust
for the company, and shall be liable o compensate the company fo the extent of the benefit received by
him. If any default is made in complying with the provisions of this section, every such director who is in
default, shall be liable for such contravention with penalty [Section 102(5)].

Question 33
"'A’ and his wife ‘B has joint Demat Account in Vrinda Limited. The company's Annual General Meeting is to
be held on 28.08.2022. In such a case, who will cast the vote in the Annual General Meeting? Give your
answer as per the provisions of the Companies Act, 2013.

[RTP Nov 22]
Answer :
The voting in case of joint shareholders is done in the order of seniority, which is determined on the basis
of the order in which their names appear in the register of members/ shareholders. The joint- holders
have a right o instruct the company as o the order in which their names are to appear in the register.

As per Rule 21.of the Companies (Management and. Administration) Rules, 2014, the Scrutinizers shall
| arrange for Polling papers and distribute them to the members and proxies present at the meeting; in
case of joint shareholders, the polling paper shall be given to the first named holder or in his absence to
the joint holder attending the meeting as appearing in the chronological order in the folio.

Thus, in the given case, 'A’ or his wife 'B', whosoever names appears first in chronological order in the
r‘egister of members/ shareholders shall be entitled fo vote.

Queshon 34 ‘

Prabhas Limited is a- company havmg its shar'es listed-on a- recogmsed sfock exchange The company has

5,000 members. The Annual General Meeting of the company is to be held on 07-09-2022. As per the

provisions of ‘the Companies Act, 2013, advise’ 'rhe company, the remote e- vo‘rmg pemod and the 'rsme of"

closmg of: r'emo‘re e vo*hng s ;
: : Sl [RTP Nov 22]
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Answer

Rule 20 of the Companies (Management & Administration) Rules, 2014, provides that:

Every company which has listed its equity shares on a recognised stock exchange and company having not
less than one thousand members shall provide to its members facility to exercise their right o vote on
resolutions proposed to be considered at a general meeting by electronic means.

The facility for remote e-voting shall remain open for not less than three days and shall close at 5.00 p.@.
on the date preceding the date of the general meeting.

In the question, Prabhas Limited has its shares listed on recognised stock exchange and has 5,000
members, hence, it has to provide to its members facility fo exercise their right to vote on resolutions
proposed to be considered at a general meeting by electronic means. Thus, if the Annual General Meeting
of Prabhas Limited is going to be held on 7.9.2022, the facility for remote e- voting shall open on 4.9.2022
and close at 5.00 p.m, on 6.9.2022.

Question 35
With a view to transact some urgent business, Ratna, Rimpi and Ratnesh, the three directors of Shilpkaar
Constructions Limited are desirous of calling a general meeting of shareholders by giving shorter notice
than 21 days’ clear notice. The fourth director, Nilesh is of the opinion that such an action will attract
penalty provisions since there is contravention. The paid-up share capital of the company is 30 crores
divided into 3 crores shares of X 10 each. Keeping in view the applicable provisions of the Companies Act,
2013, discuss the possibility of calling a general meeting by giving shorter notice.
- ' [MTP-1 May 23]
Answer
Normally, general meetings are to be called by giving at least 21 clear days' notice as required by section
101 (1) of the Companies Act, 2013,

As an exception, first proviso o Section 101 (1) states that a general meeting may be called after giving
shorter notice than that specified in sub-section (1) of section 101, if consent, in writing or by electronic
mode, is accorded therefo in the case of any other general meeting (i.e. other than annual general
meeting), by members of the company—

(a) holding, if the company has a share capital, majority in number of members entitled to vote and who
represent not less than ninety- -five per cent. of such part of the paid-up share capital of the company
as gives a right to vote at thet meetmg or

(b) having, if the company has no share capital, not less than ninety-five per cent. of the total voting power
exercisable at that meeting.

Second proviso to section 101 (1) clarifies that where any member of a company is entitled to vote only on
some resolution or resolutions to be moved at a meeting and not on the others, those members shall be
taken into account for the purposes of sub section (1) of section 101 in respect of the former resolution or
resolutions and not in respect of the latter.

In view of the above provisions, Shilpkaar, Constructions Limited is permitted to call the requisite general
meeting by giving a shorter notice. However, the members holding at least ninety-five per cent of the
paid-up share capital of the company which gives them a right to vote at the meeting must consent 'ro the
shorter notice.

Thus, if the meeting is called-after obtaining the consent from members holding at least ninety- five per
cent of the paid-up share capital of the company, the meeting can be validly called at shorter notice.

Question 36
TST Limited has Equity Share Capital of 10000 shares @ ¥IO each. The Company has received a |
requisition from Mr. A & Mr. B each holding 1500 equity shares to call an Extraordinary General Meeting
To remove Managing Director of the company who has been found to be involved in some malpractices. The
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company failed to call the said meeting. The requisitionists desires to call the meeting by themselves to
pass the resolution to remove the Managing Director. Explain the validity of such resolution passed in the
said meeng referring the provisions of The Companies Act, 2013.

e . : - N , . , [Nov 22]
Answer : o '
| Validity of Resolution passed in the EGM called by the Requisitionists _
"As.per Section 100(2) of the Companies Act, 2013, read with Rule 17 of ‘the Companies (Management and
Administration) Rules, 2014, the Board shall on the requisition of, in the case of company having a share
capital, such number of members who hold, on the date of receipt of requisition, at least 1/10th of such
pald ug capital of the comganx as on that da're carries the right of voting, shall call for the meeting.

_ .vvlsmon made u/ss 2 shall se‘r ouT the maﬂ'ers for The consideration of which The meeting is to be
called and shall be sugned by The requnsu’nomsfs and sent fo the registered office of the company.

The Board must, within 21 days of the date of receipt of a valid requisition, proceed to call a meeting on a
day not later than 45 days from the date of receipt of such requisition.

If h Board does no*t wn'hm 21 days fr‘om ‘rhe dm“e of r'ecelp'r of a valid requisition in regard to any
matter ‘pr'oceed to call a meeﬂng for the consuder'a'hon of that matter on a day not later than 45 days
from the date of_ "eceipt of such requlsmon the meeting may be called and held by the requisitionists
Wselves wﬂ'hm a pémod of Thr'ee mon’rhs fr‘om The da're of the r‘eqmsrrmn [Sub-Section 4].

‘Sub-section 5 of Section 100 pr‘owdes That the r‘equnsrhomsfs shall call and hold the meeting in the same
| manher as called and held by the Board and such meeting shall comply with all the requirements of the Act.

SUbJSec‘rion 6 of Section 100 any reasonable expenses incurred by the requisitionists in calling a meeting
under sub-section (4) shall be re-imbursed to the requisitionists by the company.

In the gwen case meefmg called by r'equusmomsfs to pass the resolution to remove the Mandging Director
in the said’ mee'rmg can be said to be valid as the requisition moved from Mr. A and Mr. B holding £ 30,000
(each™ holding" X 15,000) equity share caprml (1/10th of 1,00,000) is in compliance with the legal
requirement and will be binding on The compcmy its officers and member's provided if all the conditions for
a valld meehng are sa‘hsfled

‘Question 37 _ v v
Upkaar Nidhi Ltd., was about to hold an AGM on 25th August, 2022, for which the notice of AGM along
with relevant documents, as prescribed, was sent 1o all its members including the following:-
Sr‘ No Par‘hculars

1 A member' mdwldually holdmg shares quh face value of X 800 which amounted to 0.16% of
| "the fotal paid-up shdré capital.

2 Two members jointly holding shares with face value of X 1,600 which amounted to 0.32% of
1 -the-total pmd up share caprrai '

3 ,Fom‘y ‘rwo members each holdmg mdnvndually shares with face value of X 600 which
amounted to holding 0.12% of the total paid-up share capital for each such member.

.4 | All the r'emammg members holding md:vsdually more Than 1.2% of the ’roml paid- up share
" |. capital of the company. '

In the AGM held on 25th August, 2022, the member's were not provided with the facnln‘y to_vote by
electronic means.

In the context of aforesaid case scenario, please answer whether Upkaar Nidhi Ltd. was required to send
| l‘rhe no*hce of AGM along wn‘h r'elevan’r documem‘s ‘ro all its members as aforesaid?

Chapfer' 7 Managemen'r and Admmns‘rm’non , R » : ' ~ Page 126




The Ultimate Solution -~ Question Bank - By Shubham Singhal (AIR 4)

[RTP May 23]

Answer
In case of Nidhi company:

Section 136 (1) of the Companies Act, 2013, shall apply, subject to the modification that, in the case of
members who do not individually or jointly hold shares of more than one thousand rupees in face value or
more than one per cent, of the fotal paid-up share capital, whichever is less, it shall be sufficient
compliance with the provisions of the section if an intimation is sent by public notice in newspaper
circulated in the district in which the Registered Office of the company is situated stating the date, time
and venue of AGM and the financial statement with its enclosures can be inspected at the registered
office of the company and the financial statement with enclosures are affixed in the notice board of the
company and a member is entitled fo vote either in person or through proxy.

Here, Upkaar Nidhi Ltd. was only required to send such notice of AGM and other relevant documents to

members who individually or jointly hold shares of more than £ 1,000 in face value or more than 1%, of the

total paid-up share capital, whichever is less. Accordingly, Upkaar Nidhi Ltd. would have send notice and

other relevant documents to only following category of members:- .

(i) Two members jointly holding shares with face value of X 1,600 which amoun*red to O 32% of the total
paid-up share capital

(i) All the remaining members holding individually more than 1.2% of the total pcud -up share capital of
the company.

For the category of members mentioned in Sr. no. 1 & 3, of the aforesaid table given in case scenario, it
would have been sufficient compliance if an intimation for the AGM was sent in the newspaper as per the
provisions, as aforesaid, and there was no need to send the notice of AGM along wu'rh relevant documenTs
to such category of members personally.
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MCQs

ion 1: ion 121
The ‘Annual General Meeting (AGM) of Green Limited was held on 31.8.2022. Suppose the Chairman of the
company after two days of AGM went abroad for next 31 days. Due to the unavailability of the Chairman,
within time period prescribed for submission of copy of report of AGM with the registrar, the report as
requnred was ‘signed by two Directors of the company, of which one was additional Director of the
company. Comment on the signing of this report of AGM.

(a) Yes, the signing is in order as the report can be signed by any director in the absence of
Chairman.

(b) No, the signing is not in order as only the Chairman is authorized to sign the report

(c) Yes, the signing is m or'der' as in absence of Chairman at least two directors should sign the
repor'r ’

(d) No, the signing is not in order, since in case the Chairman is unable to sign, the report shall be
signed by any two directors of the company, one of whom shall be the Managing director, if
there is one and company secretary of the company. :

(MTP November 2022/ ICAI Module)

Answer - (d)
-Summary: As per Section 121, the Report on AGM shall be signed & dated by CM and CS. In the
absence or inability of CM, report shall be signed by 2 directors (1 MD, if any) and CS.

: 2¢ 1 1
The AGM shall be called by giving 21 clear days' notice. However' it can be called by giving shorter
notice if members entitled to vote at that meeting give their consent in writing or by electronic mode.
In such cases how many members have to give their consent?

(a) 75% of members entitled

(b) 90% of members entitled

(c) 91% of members entitled

(d) 95% of members entitied (ICATI Module)

Answer - (d)
Summary: As per sec 101, AGM may be called after giving shorter notice if consent of not less than
95% of members entitled to vote thereat, in writing or by electronic mode is obtained.

esti : [Se

Due to the management disputes, FWI Limited could not hold its current Annual General Meeting by the

latest due date. Even after lapse of the due date, it seemed rather impossible to convene the AGM. In

such a grim situation, one option available was o approach NCLT and seek direction for the calling of

AGM. Out of the following four options, which one is applicable in the given case:

| (@) Any member of the company can make an application to the NCLT and seek direction for the

R calling of AGM.

(b) A member of the company holding at least 1% of the total paid- up share capital must make an
application to the National Company Law Tribunal (NCLT) and seek direction for the calling of
AGM.

(¢) Minimum two members of the company holding at least 1% of the total paid-up share capital
must make a joint application to the NCLT and seek direction for the calling of AGM.

(d) Minimum 5 members of the co. holding at least 1% of the total paid-up share capital must make
.a joint application to the'NCLT and seek direction for the calling of AGM.
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Answer - (a)

Summary: As per Sec 97 - Where a co. fails o call the AGM, the Tribunal may, on the application of
any member of the co., call, or direct the calling of, an AGM of the co and give such ancillary or

consequential directions as the Tribunal thinks expedient.

Question 4: [Section 1141
A resolution shall be a special resolution when the votes cast in favour of the resolution by members are
not less than the number of votes, if any, cast against the resolution.

(a) Twice

(b) Three times

(¢) Three fourth of

(d) Two third of

Answer - (b)
Summary: A resolution shall be a SR when votes cast in favour are not less than 3x no. of votes cast
against the resolution by members so entitled and voting

Question 5: [Section 121]
Every listed company shall file with the Registrar a copy of the report on each AGM within _ of
the conclusion of the annual general meeting.

(a) 7 days

(b) 30 days

(c) 60 days

(d) 90 days

Answer - (b)
Summary: The report shall be filed with ROC within 30 days of conclusion of AGM in Form MGT-15

Question 6: [Section 92]

Rema formed and occupied the office of director in Rem Stationers (OPC) Private Limited which deals in
manufacturing and trading of various items of stationery. Rema noticed a changed provision which
mandates that fnom the Financial Year 2020-21 onwards, an OPC shall file its Annual Return in MET -
7A. Rema is also ‘one of the directors in another company which foo is required fo file its Annual Return
in MGT - 7A. Which is that ‘other company’ where Rema also occupies the office of director in addition
to OPC.

(@) That other company is a 'small company’.

(b) That other company is an ‘associate company'.

(c) That other company is a 'subsidiary company’.

(d) That other company is a ‘dormant company’.

Answer - (a)
Summary: As per sec 92, OPC and Small co. shall fule annual return from FY 2020-21 in Form MG T-
7A.

Question 7: [Section 119]

Awareness Limited's General Meetings are held at its registered office situated in Delhi. The minute
book of General meetings of Awareness Limited will be kept at: '
(a) That place where members of Awareness Limited will decide.
(b) That place where all employees of Awareness Limited will decide.
(c) Registered office of Awareness Limited.
(d) That place where senior officials of Awareness Limited will decide.

(MTP May 2022, MTP Nov,22) |
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Answer - (¢)
Summary: As per Sec 119, every co. shall prepare and keep its minute books of every GM aft its RO.

Question 8: [Section 1211

The Annual General Meeting of Yellow Limited was held on 25th June 2022. According to the provisions
of Companies Act, 2013, till what date the company should submit report on AGM fo the registrar?

(a) 30.06.2022

(b) 10,07.2022

(c) 24.07.2022

(d) 25.07.2022
(MTP November 2022)

Answer - (d)
Summary: As.per Sec 121, Report on AGM shall be filed with RoC wn‘hm 30 days of conclusion of

| AGM in Form MGT 15.

estiol Secti 11
Amber leu’red isa manufac'rurer of glassware Its paid-up share capn‘al is divided into 20,0000 shares

of Rs. 100 each. The company is maintaining its register of members as per the provisions of the
Companies Act, 2013. The company wanted to close its register of members for declaring dividend. It
may do so by giving minimum days’ notice.

(a) 7 days

(b) 10 days

(c) 15 days

(d) The register of members cannot be closed.
' (MTP November 2022)

Answer - (a)
Summary: A company may close its register for not > 45 days in a year, but not > 30 days at any ohe

time, giving previous notice of at least 7 days.
Quesj;lon 10 [Section 108]"

Which among the following compames is not required to provide its members the facility to exercise right
to vote by electronic mode under the provisions of the Companies Act, 2013?
a) B Limited, whose equity shares (the Company is having both equity as well as preference shares)
are listed on a recognized stock exchange;
b) A Limited, whose equity shares (only type of share the Company is having) are listed on a
recognized stock exchange;
c) C Limited, whose preference shares (the Company is havmg both equity as well as Preference
shares) are listed on a recognized stock exchange:
d) D limited, whose equity shares as well as preference shares are listed on a recognized stock

exchange.

(ICAI November 2022/ ICAT Module/ MTP1 May 2023)

Answer - (c) v
$ummary: Every co. having listed its equity shares in a RSE shall provide facility to vote by e-means:

estion 11: [Secti 4
The Register of members of a company along with the index shall be preserved for a pemod of __and
shall be kept in custody of _ :
(a) 8 years: Company secretary or any other person authorized by the Board for such purpose.
(b) 10 years; Company secretary or any other person authorized by the Board for such purpose.
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(c) 6 years; Company secretary of the company. : ' .
(d) Permanently; Company secretary or any other person authorized by the Board for such purpose.
: : - (ICAT November 2022)

| Answer - (d)

Question 12: [Section 105] ’ ‘ , o '
The Annual General Meeting of QRT Limited was scheduled on 22nd January 2022. Mr. A, shareholder of

QRT Limited desires to inspect proxy forms lodged with the company. He requires to put notice in writing
for inspection at least on or before B
(a) 7th January 2022
(b) 22nd December 2021
(¢) 15th January 2022
(d) 19th January 2022

(ICAT November 2022)

Answer - (d) S : R
Summary: Notice of intention to inspect proxy form shall be delivered at least 3 days prior to AGM.

Question 13

A copy of the financial statements, including consolidated FS, if any, auditor’s reporf and every and every
other doc. required by law to be annexed or attached fo the FS, which are to be laid before a company in
its general meeting, shall be sent To not less than twenty-one days before the date of the

meeting.

(a) Every member of the company, to every director of the company, fo every debenture holder of
the company, to every trustee for the debenture-holder of any debentures issued by the
company, and to all persons other than such member or frustee, being the person so entitled:

(b) Every member of the company, to every director of the company, to every trustee for the
debenture-holder of any debentures issued by the company, and to all persons other than such
member or frustee, being the person so entitled:

(c) Every member of the company, o every frustee for the debenture-holder of any debentures
issued by the company, and to all persons other than such member or frustee, being the person
so entitled;’ / , ,

(d) Every member of the company, to every director debenture holder of the company, to every
trustee for the debenture-holder of any debentures issued by the company, and to al} persons

other than such member or trustee, being the person so entitled:
(ICAI November 2022)

Dnswer - (¢)

Question 14

First annual general meeting of the company should be held within ........ from the closing of the first
financial year.

(a) 6 months

(b) 9 months

(c) 12 months

(d) 18 months

I Answer: (b) i v ' J

Question 15 ‘

Victory Limited was incorporated in January 2015. How much expenditure Victory Limited shall ensure to
spend in pursuance of its Corporate Social Responsibility Policy:

(a) The company shall ensure to spend in every financial year, at least 2% of the average gross
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profits of the company made during the 2 immediately preceding financial years.
(b) The company shall ensure to spend in every financial year, at least 2% of the average het
~ profits of the company made during the 3 immediately preceding financial years.
(¢) The company shall ensure fo spend in every financial year, at least 1% of the average nhet
“profits of the company made during the 2 immediately preceding financial years.
(d) The company shall ensure to spend in every financial year, at least 1% of the average net
- profits of the company made during the 3 immediately preceding financial years.
: : (MTP1 May 2023)

[A_nswer - (b)

tion 1
In case of a private company, quorum of Annual General Meeting is:
(@) 1 member personally present
(b) 2 members personally present
(¢) 3 members personally present
(d) 5 members personally present : .
' (MTP2 May 2023)

[ Answer - (b)
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Chapter 8 - Declaration and
Payment of Dividend

Question 1:

(i) YZ Medical Instruments Limited is a manufacturing company & has proposed a dividend @ 10% for
the year 2018-19 out of the profits of current year. The company has earned ¢ profit of Rs. 910
crores during 2018-19. The company does not intend to transfer any amount to the general reserves
out of the profits. Is YZ Medical Instruments Limited allowed to do s0? Comment.

(i) Karan, holder of 5,000 equity shares of Rs. 100 each of M/s. Rachit Leather Shoes Limited did not
pay final call of Rs. 10 per share. M/s. Rachit Leather Shoes Limited declared dividend of 10%. |
Examine with reference to relevant provisions of the Companies Act, 2013, the amount of dividend
Karan should receive. A

[ICAT Module, RTP May 21, MTP Oct 20,MTP Oct 19, Nov 18, RTP Nov'22]
OR ‘

ABC Ltd. has declared dividend of X 2/- per equity share in the general meeting. Mr. Suresh is holding

5000 equity shares of X 10 face value each, on which % 10,000 towards call money is due. Whether the

dividend amount payable to him be adjusted against such dues as per the provisions of the Companies Act,

2013? Give reasons for your answer.

' [May 2022]

Answer:

(i) According fo section 123 of the Companies Act, 2013 a company may, before the declarction of any
dividend in any financial year, transfer such percentage of its profits for that financial year as it
may consider appropriate to the reserves of the company. Such transfer is not mandatery and the
percentage to be fransferred to reserves is at the discretion of the company.

As per the given facts, YZ Medical Instruments Limited has earned a profit of Rs. 910 crores for the
financial year 2018-19. It has proposed a dividend @ 10%. However, it does not intend to transfer
any amount 1o the reserves of the company out of the profits of current year.

As per the provisions stated above, the amount to be transferred to reserves out of profits for any
financial year is at the discretion of the company acting through its Board of Directors.

Therefore, at its discretion, if YZ Medical Instruments Limited decides not to transfer any profit Yo
reserves before the declaration of dividend at 10%, it is legally allowed to do so.

(i) As per the proviso to section 127 of the Companies Act, 2013, no offence will be deemed to have
been committed by a director for adjusting the calls in arrears remaining unpaid or any other sum
due from a member against the dividend declared by the company.

Thus, as per the given facts, M/s. Rachit Leather Shoes Limited can adjust the unpaid call money of
Rs. 50,000 against the declared dividend of 10%, i.e., 5,00,000 x 10/100 = 50.,000.

Hence, call money of Rs. 50,000 not paid by Karan can be adjusted fully from the entitled dividend
amount of Rs. 50,000 payable to him.

Crux:

i) Whether or not profits is to be transferred to reserves & how much is to be trfd. is discretion of
co.

ii) Calls in arrears can be adjusted against dividends payable.

: AN
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Question 2:
MNP Ltd. has a paid-up share capital of Rs. 10 crore and free reserves of Rs. 50 crore, as on 31st March,
2019. The company made a loss of Rs. 40 lakh after providing for depreciation for the year ended 31st
March, 2019 and as a result, the company was not in a position to declare any dividend for the said year
out of profits. However, the Board of directors of the company announced the declaration of dividend of
20% on the equity shares payable out of free reserves. The average dividend declared by the company in
the last three years is 25%. Referring to the provisions of the Companies Act, 2013, examine the validity
of declaration of dividend.
[ICAT Module]
OR

Whether a Company can declare dividend for the financial year in which it incurred loss.

' ' [Nov 19]
Answer:
As per Second Proviso o Section 123 (1), in the event of inadequacy or absence of profits in any financial
year, a company may declare dividend out of the accumulated profits of previous years which have been
transferred to the free reserves.

However, such declaration shall be subject to the following conditions as per Rule 3 of Companies

(Declaration and Payment of Dividend) Rules, 2014

(i) The rate of dividend declared shall not exceed the average of the rates af which dividend was
declared by the company in the immediately preceding three years.

As per facts of the question the present rate of dividend is 20% and average dividend declared in
the last three years is 25%. So, this condition is fulfilled.

(i) The total amount to be drawn from free reserves shall not exceed one-tenth i.e., 10% of its paid-up
share capital and free reserves as per the latest audited financial statement.

Amount of dividend proposed: Rs. 2 Crores (20% of Rs. 10 Crore i.e., on paid up capital)
10% of paid up share capital and free reserves: 10% of (10 crore + 50 crore) = Rs. 6 Crore.

This condition is fulfilled as amount of dividend is not exceeding 10% of its paid-up share capital and
free reserves.

(iii) The amount so drawn shall first be utilized to set off the losses incurred in the financial year in ;
which dividend is declared and only.thereafter, any dividend in respect of equity shares shall be ‘
declared. ' 1

(iv) After such withdrawal from free reserves, the residual reserves shall not fall below 15% of its paid-
up share capital as per the latest audited financial statement.

Balance of reserves after payment of dividend: Rs. 48 crore (50 crore - 2 crore) 15% of paid up
share capital: 1.5 crore (15% of 10 crore) This condition is fulfilled.

Taking into account all the conditions, it can be said that declaration of dividend by MNP Limited is valid.

Question 3:
Alex limited is facing loss in business during the financial year 2018-2019. In the immediately preceding
three financial years, the company had declared dividend at the rate of 7%, 11% and 12% respectively.
The Board of Directors has decided to declare 12% interim dividend for the current financial year at
least to be in par with the immediately preceding year. Is the act of the Board of Directors valid?

[ICAI Module, MTP May 18, MTP May 19, MTP May 20 and MTP May 22, MTP April 21, May 19, May 18]
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Answer: ,

As per Section 123(3) of the Companies Act, 2013, the Board of Directors of a company may declare
interim dividend during any financial year out of the surplus in the profit and loss account and out of
profits of the financial year in which such interim dividend is sought fo be declared.

Provided that in case the company has incurred loss during the current financial year up to the end of the
quarter immediately preceding the date of declaration of interim dividend, such interim dividend shall not
be declared at a rate higher than the average dividends declared by the company during the immediately
preceding three financial years.

Conclusion:

According to the given facts, Alex Ltd. is facing loss in business during the financial year 2018-2019. In
the immediate preceding three financial years, the company declared dividend at the rate of 7%, 11% and
12% respectively.

Accordingly, the rate of dividend declared shall not exceed 10%, the average of the rates (7+11+12= 10%)
at which dividend was declared by it during the immediately preceding three financial years.

Therefore, the act of the Board of Directors as to declaration of interim dividend at the rate of 12%
during the F.Y 2018-2019 is not valid.

CRUX: When the company has loss in the current year, it cannot declare dividend higher than the
average dividend of the immediate 3 preceding PY.

Question 4:
Referring fo the provisions of the Companies Act, 2013, examine the validity of the following:
The Board of Directors of ABC Tractors Limited proposes to declare dividend at the rate of 20% to the
equity shareholders, despite the fact that the company has defaulted in repayment of public deposits
accepted before the commencement of this Act

[ICAT Module, Nov 19]
Answer: ! ,
Section 123(6) of the Companies Act, 2013, specifically provides that a company which fails to comply with
the provisions of section 73 (Prohibition of acceptance of deposits from public) and section 74
(Repayment of deposits, efc., accepted before the commencement of this Act) shall not, so long as such
failure continues, declare any dividend on its equity shares.

Conclusion:

In the given instance, the Board of Directors of ABC Tractors Limited proposes to declare dividend at
the rate of 20% fo the equity shareholders, in spite of the fact that the company has defaulted in
repayment of public deposits accepted before the commencement of the Companies Act, 2013.

Hence, according to the above provision, declaration of dividend by the ABC Tractors Limited is not valid.

CRUX: Company cannot declare dividends if it has failed to comply section 73 and 74 (i.e. accep’rance
of deposit or repaymenf od deposit)

Question 5:

The Board of Directors of Future Fashions Limited at its meeting recommended a dividend on its paid-up
equity share capital which was later on approved by the shareholders at the Annual General Meeting.
Thereafter, the directors at another meeting of the Board passed a board resolution for diverting the
total dividend 1o be paid to the shareholders for purchase of certain short-term investments in the name
of the company. As a result, dividend was paid to shareholders after 45 days.

Examining the provisions of the Companies Act, 2013, state whether the act of directors is in violation of
the provisions of the Act and if so, state the consequences that shall follow for the above violative act.

N
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[ICAT Module, RTP Nov 21, MTP Nov 21, Dec 21]

Answer:

According to section 124 of the Companies Act, 2013, where a dividend has been declared by a company
but has not been paid or claimed within 30 days from the date of the declaration, the company shall,
within 7 days from the date of expiry of the said period of 30 days, transfer the total amount of dividend
which remains unpaid or unclaimed to a special account to be opened by the company in any scheduled bank

to be called the Unpaid Dividend Account.

Further, according to section 127 of the Companies Act, 2013, where a dividend has been declared by a
company but has not been paid or the warrant in respect thereof has not been posted within 30 days from
the date of declaration to any entitled shareholder, every director of the company shall, if he is knowingly
a party to the default, be liable for punishment.

In the present case, the Board of Directors of Future Fashions Limited at its meeting recommended a
dividend on its paid-up equity share capital which was later on approved by the shareholders at the Annual
General Meeting.

Thereafter, the directors at another meeting of the Board decided by passing a board resolution for
diverting the total dividend to be paid to the shareholders for purchase of certain short-term
investments in the name of the company. As a result, dividend was paid to shareholders after 45 days.

1. Since, declared dividend has not been paid within 30 days from the date of the declaration to any
shareholder entitled fo the payment of dividend, the company shall, within 7 days from the date of
expiry of the said period of 30 days, transfer the total amount of dividend which remains unpaid or
unclaimed to a special account to be opened by the company in any scheduied bank to be called the

Unpaid Dividend Account.

2. The Board of Directors of Future Fashions Limited has violated section 127 of the Companies Act,
2013 as it failed 1o pay dividend to shareholders within 30 days due to its decision to divert the total
dividend to be paid fo shareholders for purchase of certain short-term investments in the name of
the company.

Consequences: The following are the consequences for violation of the above provisions:

a) Every director of the company shall, if he is knowingly a party to the default, be punishable with
maximum imprisonment of two years and shall also be liable for a minimum fine rupees one thousand
for every day during which such default continues.

b) The company shall also be liable to pay 'simple interest at the rate of 18% p.a. during the period for
which such default continues,

Question 6:
| RST Ltd. declared dividend at the rate of 20% for the financial year 2017-2018 in the AGM scheduled on
15\’”“~~\g‘gne 2018. As RST L1d. is left with certain unpaid and unclaimed dividend, it transferred amount of
unpaid and unclaimed dividend to UDA (unpaid dividend account). After remaining unpaid and unclaimed for
more than 2 years in the UDA, same of the entitled shareholders made RST Ltd. liable for noncompliance
of section 124, and ¢laimed for their unpaid dividend amount, RST Ltd. denies saying that there were
certain legal issues an the entitlement of the dividend amount to the respective shareholders.

' ' [RTP May 2019]
Answer: ,
| As per section 124 of the Companies Act, 2013, where a dividend has been declared by a company but has
not been paid/claimed to/by shareholder within 30 days from the date of the declaration, the company
shall, within 7 days from the date of expiry of the said period of 30 days, fransfer the total amount of
dividend which remains unpaid/unclaimed to the Unpaid Dividend Account.
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The company shall, within a period of 90 days of making any transfer of an amount, prepare a statement
containing the names, their last known addresses and the unpaid dividend o be paid to each person and
place it on the web-site of the company, if any, and also on any other web-site approved by the Central
Government for this purpose, in such form, manner and other particulars as may be prescribed.
Accordingly, in the given situation, RST Ltd. failed to give statement of Unpaid/unclaimed dividend and seo
liable for the said noncompliance of section 124 of the Companies Act, 2013.

Any person claiming o be entitled to any money transferred under section 124(1) fo the Unpaid Dividend
Account of the company may apply to the company for payment of the money claimed.

Since RST Lid. failed to comply with the requirements of this section as to the preparing of a statement
of unpaid dividend, so such company shall be liable to a penalty of one lakh rupees and in case of continuing
failure, with a further penalty of five hundred rupees for each day after the first during which such
failure continues, subject to a maximum of ten lakh rupees and every officer of the company who is in
default shall be liable to a penalty of twenty-five thousand rupees and in case of continuing failure, with o
further penalty of one hundred rupees for each day after the flf‘ST during which such failure continues,
subject to a maximum of 1wo lakh rugees

Question 7:
PQ Ltd. declared and paid 10% dividend to all its shareholders except Mr. Kumar, holding 500 equity
shares, who instructed the company to deposit the dividend amount directly in his bank account. The
company accordingly remitted the dividend, but the bank returned the payment on the greund that the
account number as given by Mr. Kumar doesn't tally with the records of the bank. The company, however,
did not inform Mr. Kumar about this discrepancy. Comment on this issue with reference fo the provisions
of the Companies Act, 2013 regarding failure to distribute dividend.

[ICAT Module, MTP March 21, MTP Oct 19, May 19]
Answer: '
Section 127 of the Companies Act, 2013 provides for punishment for failure to distribute dividend on
time.

One of such situations is where a shareholder has given directions to the company regarding the payment
of the dividend and those dlr'ec‘ruons cannot be complied with and the same has not been communicated to
the shareholder.

In the instant case, PQ Lid. has failed to communicate to the shareholder Mr. Kumar about non-
compliance of his direction regarding payment of dividend. Hence, the penal provisions under section 127
will be attracted.

Crux: Failure to distribute dividend on time attracts Section 127. However, sec 127 will not be
attracted if directions issued by SH + cannot be compiled by co. + Communicated to SH. If not
communicated, sec 127 will be attracted.

Question 8:
Star Computers Limited declared and paid dividend in time fo all its equity holders for the financial year
2018-19, except in the following Two cases:

(i) Mrs. Sheela Bhatt, holding 250 shares had mandated the company to directly deposit the dswdend
amount in her bank account. The company, accordingly remitted the dividend but the bank returned
the payment on the ground that there was difference in surname of the payee in the bank records.
The company, however, did not inform Mrs. Sheela Bhatt about this discrepancy.

(i) Dividend amount of Rs. 50,000 was not paid to the successor of Late Mr. Mohan, in view of the court
order restraining the payment due to family dispute about succession.

You -are required to analyse these cases with r‘eference to provisions of the Companies Act, 2013
regarding failure to distribute dividends.
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B [ICAT Module, MTP Nov 19]
Answer:
-Sec 127 of the Companies Act, 2013 provides for punishment for failure to distribute dividend on fime.

One of such situations is where a shareholder has given directions to the company regarding the
payment of the dividend and those directions could not be complied with but the non-compliance was
not communicated to him.

In the given sifuaﬁon the company has failed to_communicate to the shareholder Mrs. Sheela Bhatt
about non-compliance of her direction regardmg payment of dividend. Hence, the penal provisions
under section 127 will be applicable.

ii. Section 127, inter-alia, provides that no offence shall be deemed to have been committed where the
dividend could not be paid by reason of operation of law,

In the present case, the dividend could not be paid because it was not allowed to be paid by the court
until the matfer was resolved about succession. Hence, there will not be any liability on the company
and its directors, etc.

Ques‘hon 9:

The Annual General Meeting of ABC Bakers Limited held on 30th May 2019, declared a dividend at the
rate of 30% payable on its paid-up equity share capital as recommended by Board of Directors. However,
the Company was unable to post the dividend warrant to Mr. Ranjan, an equity shareholder, up to 25th
July 2019. Mr. Ranjan filed a suit against the Company for the payment of dividend along with interest at
the rate of 20 percent per annum for the period of default. Decide in the light of provisions of the
Companies Act, 2013, whether Mr. Ranjan would succeed? Also, state the directors’ liability in this regard
under the Act.

[TCAI Module, MTP May 19, MTP Oct 19, Nov 20, RTP Nov'22, MTP 1 May'23]
Answer: ~
Section 127 of the Companies Act, 2013 lays down the penalty for non-payment of dividend within the
jprescribed time period of_30 days.

Accor‘ding to this section where a dividend has been declared by a company but has not been paid or the
warrant. in respect thereof has not been posted within 30 days from the date of declaration of dividend
to any shareholder entitled to the payment of dividend:

(a) every director of the company shall, if he is knowingly a party to the default, be punishable with
imprisonment maximum up to two years and with minimum fine of rupees one thousand for every day
during which such default continues; and

(b) the company shall be liable to pay simple interest at the rate of 18% per annum during the period for
which such default continues.

Therefore, in the given case Mr. Ranjan will not succeed if-he claims interest at 20% inferest as the limit
under section 127 is 18% per annum.

Crux: If dividend is declared and not paid in 30 days then the company shall pay interest @18% p.a and
every director shall be punishable with jail of 2 yrs and fine of 1k/day.

Question 10:
Alpha Herbals, a Section 8 company is planning to declare dividend in the Annual General Meeting for the
Financial Year ended 31-03-2019. Mr. Chopra is holding 800 equity shares as on date. State whether the
dct of the company is accordmg to the provisions of the Companies Act, 2013,

[ICAT Module, RTP May 21, MTP Oct 20,Nov 20, May 19, May 18]
Answer:
| According o Sec 8(1) of the Companies Act, 2013, the compcmles hcenced under Sec 8 of the Act

Chapter 8 Declaration and Payment of Dividend ~ Page 138




The Ultimate Solution - Question Bank - By Shubham Singhal (AIR 4)

(Formation of companies with Charitable Objects, efc.) are prohibited from paying any dividend fo their
members.

Their profits are intended to be applied only in promoting the objects for which they are formed.

Hence, in the instant case, the proposed act of Alpha Herbals, a company licenced under Section 8 of the
Companies Act, 2013, which is planning to declare dividend, is not according to the provisions of the
Companies Act, 2013.

| CRUX: Section 8 companies cannot declare dividends. I

Question 11:

The Director of Happy Limited proposed dividend at 12°/a on equity shares for the financial year 2016-17.
The same-was approved in the annual general meeting of the company held on 20th September, 2017. The
Directors declared the approved dividends.

Analysing the provisions of the Companies Act, 2013, give your opinion on the following matters:

i.  Mr. A, holding equity shares of face value of Rs. 10 lakhs has not paid an amount of 1 lakh towards
call money on shares. Can the same be adjusted against the dividend amount payable o him?

ii. Ms. N was the holder of 1,000 equity shares on 31st March, 2017, but she has transferred the
shares to Mr. R, whose name has been registered on 20th May, 2017. Who will be entitled to the
above dividend?

[RTP May 2018, MTP Oct 21, MTP Nov 18, May 19]

Answer
i. The given problem is based on the proviso provided in the section 127 (d) of the Companies Act,
2013,

As per the law where the dividend is declared by a company and there remains calls in arrears and
any other sum due from a member, in such case no offence shall be deemed to have been committed
where the dividend has been lawfully adjusted by the company against any sum due to it from the
shareholder

As per the fagts given in the question, Mr. A is holding equity shares of face value of 10 Lakhs and
has not paid af amount of 1 lakh towards call money on shares.

Referring to the above pr/ovision, Mr. A is eligible to get Rs. 1.20 lakh towards dividend, out of which
an amount of 1 lakh can be adjusted towards call money due on his shares. Rs. 20,000 can be paid to
him in cash or by cheque or in any electronic mode.

According to the above mentioned provision, company can adjust sum of Rs. 1 lakh due towards call
money oh shares against the dividend amount payable To Mr. A.

ii. According to_section 123(5), dividend shall be payable only to the registered shareholder of the
share or to his order or to his banker.

Facts in the given case state that Ms. N, the holder of equity shares transferred the shares fo Mr.
'R whose name has been registered on 20th May 2017.

Since, he became the-registered shareholder before the declaration of the dividend in the Annual
general meeting of the company held on 20th September 2017, so, Mr. Raj will be entitled to the
dividend.
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[ Question 12:

Sun- Light Limited was incorporated on 22nd January 2019 with the objects of providing software
services. The Company adopted its first financial year as from 22nd January 2019 to 31st March 2020.
The financial statement for the said period, after providing for depreciation in accordance with Schedule
II of the Companies Act, 2013 revealed net profit. The Board of Directors declared 20% interim dividend
at their meeting held on 7th July 2020, before holding its first Annual General Meeting. In the light of
the provisions of the Companies Act, 2013 and Rules made thereunder:

Whether the Company has complied due diligence in declaring interim dividend?

[Nov 2020]

Answer:

According to section 123(3) of the Companies Act, 2013, the Board of Directors of a company may declare
interim dividend during any financial year or at any time during the period from closure of financial year
till holding of the annual general meeting out of the surplus in the profit and loss account or out of profits
of the financial year for which such interim dividend is sought to be declared or out of profits generated
in the financial year till the quarter preceding the date of declaration of the interim dividend.

In the instant case, Sun Light Limited has complied due diligence in declaring interim dividend as the
Interim Dividend was declared by Board of Directors at their meeting held on 7th July, 2020 before
holding its first Annual General Meeting.

Also, the financial statement revealed net profit so the interim dividend can be paid out of profits of the
financial year ending 31st March, 2020. '

CRUX: Interim dividend can be declared at any time during the year before close of the FY out of
profits generated in the financial year till the quarter preceding the date of declaration of the interim
dividend.

Question 13: _
ASR Limited declared dividend at its Annual General Meeting held on 31-12-2020. The dividend warrant to
Mr. A; a shareholder was posted on 22nd January, 2021. Due to postal delay Mr. A received the warrant
on 5th February, 2021 and encashed it subsequently. Can Mr. A initiate action against the company for
failure to distribute the dividend within 30 days of declaration under the provisions of the Companies Act,
20132

[July 2021]
Answer:
Section 127 of the Companies Act, 2013, requires that the declared dividend must be paid fo the entitled
shareholders within the prescribed time limit of thirty days from the date of declaration of dividend.
In case dividend is paid by issuing dividend warrants, such warrants must be posted at the registered
| addresses within the prescribed time.

Once posted, it is immaterial whether the same are received within thirty days by the shareholders or
hot.

In the given question, the dividend was declared on 31.12.2020 and the dividend warrant was posted within
30 days from date of declaration of dividend (posted on 22nd J anuary, 2021).

It is immaterial if Mr. A has received it on 5th February 2021 (i.c., post 30 days from 31.12.2020). Hence,
Mr. A cannot initiate action against the company for failure to distribute the dividend within 30 days of
declaration. '

Question 14:
Mr. R, holder of 1000 equity shares of Rs. 10 each of AB Ltd. approached the Company in the last week of
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September, 2019 with a claim for the payment of dividend of Rs. 2000 declared @ 20% by the Company at
its Annual General Meeting held on 31.08.2011 with respect To the financial year 2010-11. The Company
refused to accept the request of R and informed him that his shares on which dividend has not been
claimed till date, have also been transferred to the Investor Education And Protection Fund. Examine, in
the light of the provisions of the Companies Act, 2013, the validity of the decision of the Company and
suggest the remedy, if available, to him for obtaining the unclaimed amount of dividend and re-transfer of
corresponding shares in his hame.
[Jan 2021, MTP 2 May'23]
Answer:
According to section 124 of the Companies Act, 2013: .
(1) Unpaid or Unclaimed Dividend to be transferred to the Unpaid Dividend Account - Wher'e a
dividend has been declared by a company but has not been paid or claimed within thirty (30) days from
the date of declaration, the company shall, within seven (7) days from the expiry of the said period of
30 days, transfer the total amount of unpaid or unclaimed dividend to a special account called the
Unpaid Dividend Account (UDA). The UDA shall be opened by the company in any scheduled bank.

(2) Transfer of Unclaimed Amount to Investor Education and Protection Fund (IEPF) - Any m,oney'
transferred to the Unpaid Dividend Account which remains unpaid or unclaimed for a period of seven |
(7) years from the date of such transfer shall be transferred by the company along with interest
accrued thereon to the Investor Education and Protection Fund.

(3) Transfer of Shares to IEPF- All shares in respect of which dividend has not been paid or claimed for
7 consecutive years or more shall be transferred by the company in the name of Investor Education
and Protection Fund along with a statement containing the prescribed details.

(4) Right of Owner of 'Tr‘ansfer'red'shares' Yo Reclaim - Any claimant of shares so transferred to IEPF
shall be entitled to reclaim the ‘transferred shares’ from Investor Education and Protection Fund in
accordance with the prescribed procedure and on submission of prescribed documents.

As per the provisions of section 125(3) of the Companies Act, 2013, read with rule 7 of Investor .
Education and Protection Fund Authority (Accounting, Audit, Transfer and Refund) Rules, 2016, any N
person, whose unclgimed dividends have been transferred to the Fund, may apply for refund, to the '
Authority, by submitting an online dpplication.

In the given question, Mr. R did not claim the payment of dividend on his shares for a period of more than
7 years (i.e., expiry of 30 days from 31.08.2011 to last week of September 2019).

As a result, his unclaimed dividend (Rs. 2,000) along with such shares (1,000 equity shares) must have
been transferred to Investor Education and Protection Fund Account.

Therefore, the company is justified in refusing to accept the request of Mr. R for the paymenf_ of
dividend of Rs. 2,000 (declared in Annuai General Meeting on 31.8.2011). :

In terms of the above stated provisions, Mr. R should be advised as under:

(i) If Mr. R wants to reclaim the transferred shares, he should apply to IEPF authorities along with the
necessary. documents in accordance with the prescribed procedure.

(i) He is also entitled to get refund of the dividend amount, which was transferred to the above fund in
accordance with the prescribed rules.

Question 15:

AB Limited is a public company having its registered office in Coimbatore. The company has incurred a net
loss of Rs. 20 lakhs in the Financial Year. (FY) 2019-20. The Board of Directors (BOD) wants to declare
dividend for the FY 2019-20. The balances of the company as per the latest audited financial statements
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2. General Reserve 150 Iakhs
3. Debenture redemption Reserve - 50 lakhs - :
The company has not declared any dividend in the preceding three financial years. Decude whether AB-
Limited is allowed to declare dividend or not for the FY 2019-20 by explaining the relevant provisions of
the Companies Act in this regard. If allowed to declare dividend then state the maximum amount of
dividend that can be paid by AB Limited as per the Section 123 of Companies Act 2013.
: ' [Nov 207 |
- Answer: : '
In the given case, AB Limited has not made adequate profits during the current year ending on 31st
March, 2020, but it still wants to declare dividend. Therefore, Rule 3 of the Compames (Declaration and
Payment of Dividend) Rules, 2014 will be applied.

According to the said rule, the required conditions are:
Condition I: The rate of dividend declared shall not exceed the average of the rates at which dmdend
was declared by the company in the three years immediately preceding that year.

Since the company has not declared any dividend in the preceding three financial years, hence condmon I
is not applicable in this case.

Condition II: The total amount to be drawn from such accumulated profits shall not exceed 10% of its
paid-up share capital and free reserves as appearing in the latest audited financial statement.

Paid-up capital + Free reserves = Rs. (100+150) Lakhs (General reserves are free reserves) = Rs, 250 Lakhs
10% thereof = Rs. 25 Lakhs- :

Condition IIT: The amount so drawn shall first be utilized to set off the losses incurred in the financial:
year in which dividend is declared before any dividend in respect of equity shares is declared.

| The amount drawn as stated above = Rs. 25 Lakhs Less: loss for the financial year 2019-2020 = Rs 20
Lakhs.

Amount available = Rs. 5 Lakhs. Hence, the quantum of dividend is further restricted to Rs. 5 lakhs.

Condition IV The balance of reserves after such wn‘hdr'awal shall not fall below 15% of its paid up share
capital as appearing in the latest audited financial statement.

Accumulated Reserves Rs. 150 Lakhs

Proposed withdrawal declaration of dividend Rs. 5 Lakhs

Balance of Reserves Rs. 145 Lakhs.

This is more than 15% of paid-up capital (i.e. 15% of Rs. 100 Lakhs) i.e. Rs 15 lakhs.
Thus, the company can declare a dividend of Rs. 5 lakhs.

Hence, by following above provisions, AB Limited is allowed to declare dividend for the FY 2019 2020 and
the maximum amount of dividend that can be paid is Rs. 5 Lakhs

Author's Note: ‘
In condition IV, note that - the proposed withdrawal declaration of dividend amount is considered as Rs.
5 Iakhs and not Rs. 25 lakhs. (i.e., consider the amount after set off of current losses)

Question 16:
A Limited declared and paid 10% dividend to all its shareholders except Mr. B, holding 500 equity shares,
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who instructed the company to deposit the dividend amount directly in his bank account. The company
accordingly remitted the dividend, but the bank returned the payment on the ground that the account
number as given by Mr. B doesn't tally with the records of the bank. The company, however, did not
inform Mr. B about this discrepancy. Comment on this issue with reference to the provisions of the
Companies Act, 2013 regarding failure to distribute dividend. o
[MTP Nov 22]
Answer

- Section 127 of the Companies Act, 2013 provides for punishment for failure to distribute dividend on
time. One of such situations is where a shareholder has given directions to the company regarding the
payment of the dividend and those directions cannot be complied with and the same has not been
communicated to the shareholder. '

In the instant case, A Ltd. has failed to communicate to the shareholder Mr. B about the discrepancy (as
per bank, account number as given by Mr. B doesn't tally with the records of the bank) which led to non-
compliance of his direction r‘egardmg payment of dividend. Hence, the penal provnsxons under section 127
will be attracted. '
Question 17

A company has accumulated Free Reserves of X75 lakhs during last five years. I+ has not declared any
dividend during these years. Now, the company proposes o appropriate a part of this amount for making
payment of dividend for current year in which it has earned a profit of X 12 lakhs. The Board proposes a
payment of dividend of T30 lakhs i.e. 30% of the paid up capital. Examine, as per the provisions of the
Companies Act, 2013, whether, the proposal of the company is valid?

[Nov 22]
Answer
In the given question, the company is intending to declare dividend out of current year profits and past
year's profits. As per provisions of Section 123 of the Companies Act, 2013, where in any year, there are
no adequate profits for declaring dividend, the company may declare dividend out of the profits of any
previous year transferred by it fo the free reserves only in accordance with the procedure laid down in
Rule 3 of the Companies (Declaration and Payment of Dividend) Rules, 2014.

Conditions of Rule 3: .

e Condition 1: The rate of dividend declared shall not exceed the average of the rates at which dividend
was declared by'the company in the immediately preceding three years.

o Condition 2: The total amount to be drawn from such accumulated profits shall not exceed 10% of its:
paid-up share capital and free reserves as appearing in the latest audited financial statement.

e Condition 3: The balance of reserves after such withdrawal shail not fall below 15% of its paid up
share capifal as appearing in the latest audited financial statement.

Calculations For Each Condition

e Condition 1: This condition shall not apply if the company has not declar‘ed any dividend in each of the
three preceding financial year. Thus, condition 1 shall not be applicable on the company in question as
it has not declared dividend in last 5 years.

e Condition 2: As per the facts, the Board proposes a payment of dividend of X 30 lakhs i.e., 30% on the
paid up capital.
So, the Paid up Share Capital of the company = Paid-up Capital + Free Reserves
= 100+ 75 = X 175 Lakh 10% thereof
- =% 17.5 Lakh
Hence the dividend to be declared is to be restricted to X 17.5 Lakh.

e Condition 3:
Here, Free Reserves = X 75 Lakh
Proposed withdrawal for declaration of dividend X 17.5 Lakh
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Balance of Reserves = X75 Lakh- 17.5 Lakh = X 57.5 Lakh .

This (balance of reserve) is more than 15% of paid-up capital (i.e 15% of X 100 Lakh) i.e. X 15 Lakh.
Thus, the company can declare a dividend of % 17.5 lakh i.e. at a rate of 17.5% on its pald up capital of
g 100 lakh.

Hence, the proposal of company for payment of dividend of % 30 lakh i.e., 30% on the paid up capital in
the current year in which it has earned a profit of X 12 lakh, is invalid.

Question 18

ESPN Heavy Engineering Ltd. is a listed entity engaged in the business of providing engineering solutions
to clients across the country. The company followed consistent growth over the years. Rate of Declaration
of dividend in immediately preceding three financial years were 15%, 20%, and 25%.

Unfortunately, due to obsolescence of a special part of machinery, company incurred losses in current
financial year.

Even though, during the FY 2021-22, the company declared interim dividend of 10% on the equity shares.

The Boar'd of Directors of the company. approved the financial r'esul'r for the FY 2021-22 in its mee’rmg,
held on 5 August, 2022, and recommended a final dividend of 15% in this board ‘meeting

The general meeting of the shareholders was convened on 31 Augus’r 2022. The shareholders of the
company demanded that since interim dividend 10% was declared by the company, so the final dividend
should not be less than 20%, It was also submitted that Rate of Declaration of dividend in immediately
preceding three years were 15%, 20%, and 25% But the Company Secretary emphasised that final
dividend cannot be increased.

0] Whether company can declare interim dividend, if company incurred losses during the current
financial year ? What should be correct rate of interim dividend ? ‘ '

(ii) Do you think dec«suon of company secretary is correct ? What should be correct rate of final

‘ dividend ?

Justify your answer with reference to provisions of the Companies Act 2013. »
[May 2023]

Answer: (For Practice in class. Student may refer TCAT Suggested Answer)
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MCQs

Question 1: [Section 1251
Which of the following amount need not be credited to Investor Education and Protection Fund A/C

(LEPF)?
(a) Amount in unpaid dividend account (UDA) of company
(b) Amount of matured deposits with the company
(c) Profit on sale of asset
(d) Amount of matured debentures with the company.

Answer - (c) v
Summary: According to the provisions of section 125(2), all the three incomes other than profit on
sale of asset are 1o be transferred to TEPF

Question 2: [Section 123] ,
The authorized and paid-up share capital of Avantika Ayurvedic Products Limited is Rs.50.00 lacs

divided into 5,00,000 equity shares of Rs.10 each. At its Annual General Meeting (AGM) held on 24th
September, 2019, the company declared a dividend of Rs. 2 per share by passing an ordinary resolution.
Mention the latest date by which the amount of dividend must be deposited in a separate account
maintained with a scheduled bank : :

(a) Latest by 29th September, 2019

(b) Latest by 4th October, 2019

(c) Latest by 9th October, 2019

(d) Latest by 24th October, 2019

Answer - (a)
' Summary: As per section 123, the amount of the dividend, including interim dividend, shall be
deposited in a scheduled bank in a separate account within 5 days from declaration of such dividend.

Question 3: [Section 124] )
The Directors of Silver tongue Solutions Limited proposed dividend at 18% on equity shares for the

financial year 2p18—2019..The same was approved at the Annual general body meeting held on 30th
September 2019. Mr. Jagan was the holder of 2000 equity of shares on 31st March, 2019, but he
transferred the shares to Mr. Rajiv on 8th August 2019. Mr. Rajiv has sent the shares together with
the instrument of transfer fo the company for registration of the shares in his favour only on 25th
September 2019. The registration of the fransfer of shares is pending on 30th September 2019. With
respect to the dividend declared the correct action to be taken by the company is: .

(a) Pay the dividend to Mr. Jagan

(b) Pay the dividend to Mr. Rajiv

(¢) Transfer the dividend in relation to such shares to the Unpaid Dividend Account

(d) Transfer the dividend in relation to such shares to the Investor Education and Protection Fund.

Answer - (c) v
Summary: Where any instrument of transfer of shares has been delivered to any co. for registration

and such trf. has not been registered yet, such co. shall rf. the dividend o Unpaid Dividend Account.

Question 4: [Section 1231

The Board of Directors of Jip Rise Pharmaceuticals Limited wish to declare interim dividend in the last
week of July, 2018. The company has incurred a loss during the current financial year up to the end of
June, 2018, However, it is noted that during the previous five financial years ie., 2013-14, 2014-15,
2015-16, 2016-17 and 2017-18, the company had declared dividend at the rate of 8%, 9%, 12%, 11% and
10% respectively. Advise the Board as to the maximum rate at which they can declare interim dividend
despite incurring loss during the current financial year. ‘
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(@) 10%
() 11%
() 10.5%
(d) 11.5%

Answer - (b)
Summary: As per section 123, in case of loss in current FY, rate of dividend declared shall not

exceed avg. of rates at which dividend was declared by it in the three years immediately preceding
that year. '

Question 5: [Section 1231

Which one of the following transactions requires the passing of an ordinary resolution?
(a) To change the name of the company '
(b) To alter the articles of association
(¢) To reduce the share capital
(d) To declare dividends.

Answer - (d)
Summary: Every option other than declaration of dividends requires SR to be passed at GM.

Question 6: [Section 127]

Dividend once declared, should be paid within ___ days from the date of declaration.
(a) 14 days
(b) 21 days
(c) 30 days
(d) 45 days

Answer - (c) . :
Summary: As per sec 127, a co. has to pay dividend within 30 days from the date of declaration

Question 7: [Section 123]

Amount to be transferred to reserves out of profits before any declaration of dividend is

(@) 5% .

(b) 7.5%

(c) 10%

(d) at the discretion of the company
: (ICAI Module)

Answer - (d)
| Summary: As per sec 123, a co. may, before declaration of any dividend in any FY, transfer such % of
- | Lits profits for that FY as it may consider appropriate to the reserves of the company.

Question 8: [Section 123]

When the dividend is declared at the Annual General Meeting of the company, it is known as ...
(a) Final Dividend :
(b) Interim Dividend
(c) Dividend on preference shares
(d) Scrip Divided .
: e (MTP November 2022/ ICAI Module)

Answer - (a) ‘ » , » , -
Summary: As per the section 123 of Companies Act, 2013, "When the dividend is declared at the
Annual General Meeting of the company, it is known as 'final dividend' "
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Question 9: [Section 125]

The Amount accumulated in the investor Education and Protection Fund shall not be used for

(a) Refunds in respect of unclaimed dividends, matured deposits, matured debentures, apphcahon
money due for refund and interest thereon. -

(b) Reimbursement of legal expenses incurred in pursuing class action sun's under section 37 and
245,

(¢) Grants or donation to the Central Government for the purpose of investor's education and
training.

(d) Distribution of any disgorged amount among eligible and identifiable applicants who have
suffered losses.

(ICAI Module)

Answer - (c)

Question 10 [Section 1231

The Board of Directors of Vidyut Limited are contemplating to declare interim dividend in the last week
of July, 2022 but the company has incurred loss during the current financial year up to the end of June,
2022. However, it is noted that during the previous five financial years i.e., 2017-18, 2018-19, 2019-20,
2020-21 and 2021-22, the company had declared dividend at the rate of 8%, 9%, 12%, 11% and 10%
respectively. Advise the Board as to the maximum rate at which they can declare interim dividend
despite incurring loss during the current financial year.

(@) Maximum at the rate of 10%.

(b) Maximum at the rate of 11%.

(¢) Maximum at the rate of 10.5%.

(d) Maximum at the rate of 11.5%.
(ICATI Module)

Answer - (b)
Summary: If the company has incurred loss during the current financial year up to the end of the

quarter immediately preceding the date of declaration of interim dividend, such interim dividend
shall not be declared at a rate higher than the average (rate of) dividend declared by the company

during the immediately preceding three financial years.
¥

i 4

Question 11 [Section 127] /
In case a company fails to pay declared dividends or fails to post dividend warrants within 30 days of
declaration, company shall be liable to pay simple interest at the rate of .......during the period for which
such default continues.

(a) 6% p.a.

(b) 12% p.a.

(c) 15% p.a.

-(d) 18% p.a.

(ICAI Module/ May 2023)

Answer - (d) v
Summary: In case of failure by company to pay the dividend due, within 30 days of declaration,

every director is punishable for jail upto 2 years (if he was knowingly a party to default) AND a fine
of 1000/day. The company shall be liable to a sumple interest of 18% p.a. for the period of the
default.
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Chapter 9 - Accounts of Companies

ey - e e

Ques‘hon 1
{a) Ravi Limited maintained its books of accounts under Single Entry System of Accounting. Is it permitted
under the provisions of the Companies Act, 2013?
(b) State the person responsible for complying with the provisions regarding maintenance of Books of
Accounts of a Company.:
': (c) Whether a Company can keep books of Accounts in electronic mode accessible only outside India.
: [MTP March 21, Oct. 20, Nov 19, MTP Oct 20, RTP Nov'22]
OR
Green Limited is a company dedling in trading of spices. It has maintained its books of accounts under Single
Entry System of Accounting. The company has recently hired a new account. The new accountant, Mr. Dubey, is
doubtful that the accounts can be maintained under Single Entry System. Advise the company whether it is
allowed To do so?
[MTP March 21, MTP March 2022]
Answer ‘
(i) According to Section 128(1) of the Companies Act, 2013, every company shall prepare “books of account”
and other relevant books and papers and financial statement for every financial year.
These books of accounts should give a frue and fair view of the state of the affairs of the company,
including that of its branch office(s).

These books of accounts must be kept on accrual basis and according to the double entry system of
accounting.

Herce, maintenance of books of account under Singly ‘En‘rry System of Accounting by Ravi Limited is not
permitted.

(i) Persons responsibie to maintain books
As per Section 128 (6) of The Companies Act, 2013, the person responsible to Take all reasonable steps to
secure compliance by the.company with the requirement of maintenance of books of accounts etc. shall be:
- (8) Managing Director,
b) Whole Time Director, in charge of fmcmce
) Chief Financial Officer
d) Any other person of a company char‘ged by the Board with duty of complying with provisions of sec
128,

(iii). A Company have has the option of keeping such books of account or other relevant papers in electronic
~mode as per Rule 3 of the Companies (Accounts) Rules, 2014. According to such Rule,

(a) such books of accounts or other relevant books or papers maintained in electronic mode shall remain

. accessible in India so as to be usable for subsequent reference.

(b) There shall be a proper system for storage, retrieval, display or printout of the electronic records as
the Audit Committee, if any, or the Board may deem appropriate and such records shall not be
disposed of or rendered unusable, unless permitted by law.

(c) The back-up of the books of account and other books and papers of the company maintained in
electronic mode, including at a place outside India, if any, shall be kept in servers physwally located in
India on a daily basis.

Hence, a company cannot keep books of Account in electronic mode accessible only outside India.
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Question 1A
Adil is a student of CA Intermediate. His friend (who is also in CA Intermediafe) has approached him Yo
explain to him the provisions of the Companies Act, 2013, on the following:

0] Inspection of books of account and other books and papers of the company.
(ii) Period of preservation of books of accounts
[MTP April 2022]
Answer

(i) Inspection by Directors

As per Section 128(3) of the Companies Act, 2013, any director can inspect the books of account and other
books and papers of the company during business hours. Such inspection may be done by any type of director -
nominee, independent, promoter or whole time.

The proviso To sub-section 3 provides that a person can inspect the books of account of the subsidiary, only on
authorisation by way of the resolution of Board of Directors.-

Assistance by officers and Employees
As per Section 128(4), where an inspection is made under sub-section (3), the officers and other employees of

the company shall give to the person making such inspection all assistance in connection with the inspection
which the company may reasonably be expected to give.

(ii) Period for preservation of books

According to section 128(5) of the Companies Act, 2013, the books of accounts, together with vouchers
relevant to any entry in such books, are required fo be preserved in good order by the company for a period of
not less than eight years immediately preceding the relevant financial year.

In case of a company incorporated less than eight years before the financial year, the books of accounts for
the entire period preceding the financial year together with the vouchers shall be so preserved.

As per proviso o sub-section 5, where an jnvestigation has been ordered in respect of a company under
Chapter XIV of the Act related to inspection, inquiry or investigation, the Central Government may direct that
the books of account may be kept for such period longer than 8 years, as it may deem fit and give directions fo

Thaf effect. l,’

=2

Question 2:
The Income Tax Authorities in the current financial year 2019-20 observed, during the assessment
proceedings, a need to re-open the accounts of Chetan Ltd. for the financial year 2008-09 and, therefore,
filed an application before the National Company Law Tribunal (NCLT) to issue the order to Chetan Ltd. for re-
opening of its accounts and recasting the financial statements for the financial year 2008-09. Examine the
validity of the apphca‘hon filed by the Income Tax Authorities to NCLT.

[May'23, May 19, MTP Oct 20, MTP 2 May'23]

OR
The Tribunal has ordered the re-opening of the accounts of MIT Lid. The directors of the company has
approached you to explain to them the provisions of the Companies Act, 2013 in respect of the re- opening of
accounts on court’s or Tribunal's order. :
' [MTP Oct 2018]
Answer :
As per section 130 of the Companies Act, 2013, a company shall not re-open its books of account and not recast
its financial statements, unless an gpplication in this regard is made by the Central Government, the Income-
tax authorities, the Securities and Exchange Board, any other statutory body or authority or any person
concerned and an order is made by a court of competent jurisdiction or the Tribunal Yo the effect that—
(i) the relevant earlier accounts were prepared in a fraudulent manner; or
(i) the affairs of the company were m:smanaged during fhe relevant period, casting a doubt on the r‘ehabnh‘fy
of financial statements.
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However, no order shall be made in'respect of re-opening of books of account relating to a per‘tod earlier
- than eight financial years immediately preceding the current financial year.,

In the given instance, an application was filed for re-opening and re-casting of the financial statements of

Chetan Ltd. for the financial year 2008-2009. : :

Though application filed by the Income Tax Authorities to NCLT is valid, its recommendation for reopening:
and recasting of financial statements for the period earlier than eight financial years lmmedlafely preceding
the current fmanc:al year i.e. 2019- 2020 is invalid.

Question 3
The directors of Element Ltd. want to volunfar'y revise the Financial statements of the company They have
approached you Yo state to them the provns:ons of the Compames Act, 2013 regardmg voluntary. revision of
financial statements. .

[MTP March 18]
Answer o
(1) Preparation of revised financial statement or revnsed report on the approval of Tmbunal If it appears to
| the directors of a company that— - ~
(a) the financial statement of the company; or -
(b) the report of the Board, _ ’
do_not comply with the provisions of section 129 or section 134, They may prepare revised financial statement
or a revised report in respect of any of the three preceding financial years after obtaining approval of the
Tribunal on an application made by the company in such form and manner as may be prescmbed and a copy of.
the order pcssed by the Tribunal shall be filed with the Registrar :

Tribunal to ser've.-'rhe notice: Provided that the Tribunal shall give notice to the Central Government and the
Income tax authorities and shall take into consideration the representations, if any, made by that
Government or the authorities before passing any order under this section:

Number of times of revision and recast: Provided further that such revised financial statement or report
‘'shall not be prepared or filed more than once in a financial year.

Reason for revision to be disclosed: Provided also that the detailed reasons for revision of .such financial
statement or report shall also be disclosed in Board's report in the relevant financial year. in which such
revision is being made.

(2) Limits of revisions: Where copies'of the. previous financial statement or report have been sent out to
members or delivered to the Regnsfmr‘ or laid before the company in general meeting,. the revisions must be
confined to—
(@) the correction in respect of which the prevrous financial statement or report do not comply with the
N provisions of section 129 or section 134; and
(b)-.. the making of any necessary consequential alternation.

(3) Framing of rules by the Central Government in relation o revised financial statement or director's
report: The Central Government may make rules as to the application of the provisions of-this Act in relation
to revised financial statement or a revised director's report and such rules may, in particular—
(@) make different provisions according to which the previous financial statement or report are replaced
or are supplemented by a document indicating the corrections to be made; »
(b} make provisions with. respect to the functions of the company's auditor in rela‘non to the revised
financial statement or report: :
(c) require the directors to take such steps as may be prescribed
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Question 4

Explain the following in brief wn‘h refer'ence to Companies Act 2013: National Fmancnal Repor"rmg Authority .
: [Nov 20, Jan 21} |

Answer - '

National Financial Reporting Authority (INFRA)

According o section 132 of the Companies Act, 2013, the Central Government may, by notifica:ion, constitute

the National Financial Reporting Authority (NFRA) 'ro “provide for matters relating Yo accounting and auditing

standards under this Act. .

NoTwnThsTandmg anything contained in any other law for the time being in force, the NFRA shall—

(a) make recommendations to the Central Government on the formulation and laying down of accounting cmd

-+ auditing policies and standards for adoption by companies or class of companies or their audn‘ors as the
case may be

{b) monitor and enforce the compliance with accoum‘mg standards and auditing standards in such manner as
may be prescribed

(c) oversee the guality of service of the professions associated with ensurmg compliance with such
standards, and suggest measures required for improvement in quality of service and such other related
matters as may be prescribed; and

(d) perform such other functions relating to clauses (a), (b) and (c) as may be prescr'ibed.

Question 5 4

Altar Limited has on its Board, four Directors viz. W, X, Y and Z. In addition, the company has Mr. D as the

Managing Director. The company also has a full time Company Secretary, Mr. Wise, on its rolls. The financial

statements of the company for the year ended 31st March, 2017 were au'rhen*rrca‘red by two of the directors,

Mr. X and Y under their signatures.

Referring to the provisions of the Companies Act, 2013:

(i) Examine the validity of the authentication of the Balance Sheet and S’ra'remen’r of Profit & Loss and the
Board's Report.

(i)  What would be your answer in case the company is a One Person Company (OPC) and has only one Director,
who has authenticated the Balance Sheet and Statement of Profit & Loss and the Board's Report?

[RTP May 2018, MTP May 2020]

Answer / :

In accordance wn‘h the prowsc/ons of the Companies Act, 2013, as contained under section 134 (1), the

financial statements, including consolidated financial statement, if any, shall be approved by the Board of

Directors before they are signed on behalf of the Board by at least:

1) the chairperson of the company where he is authorised by the Board or by two Directors out of which
one shall be managing director, if any, and

2) the Chief Executive Officer, the Chief Financial Officer and the company secr'eTar'y of ’rhe company,
wherever they are appointed, or

3) in the case of One Person Company, only by one director, for submission to the auditor for his report
thereon

The Board's report and annexures thereto shall be signed by its Chairperson of the company, if he is

authorized by the Board and where he is not so authorized, shall be signed by at least two durecfor's one of

whom shall be a managing director.

(i) In the given case, the Balance Sheet and Profit & Loss Account have been signed by Mr. X‘and Mr. VY,

" the directors. In view of the provisions of Section 134 (1), the Managing Director Mr. D should be one

of the two signatories. Since, the company has also employed a full fime Secretary, he should also sign
the Balance Sheet and Profit & Loss Account. Therefore, authentication done by two directors is not
‘valid.

(i) Incase of OPC, the financial statements should be SIQned by one director and hence, the authentication
is in order,
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Question 6
The Companies Act, 2013 has prescribed an additional duty on the Board of Directors fo include in the Board's
Report a 'Directors’ Responsibility Statement’. Explain briefly the details to be furnished in the said
statement. v

[MTP Aug 2018, May 18, MTP Nov 22]

Answer

Section 134(3)(c) of the Compames Act, 2013 provides that there shall be ‘attached to sTaTemenfs laid

before a company in general meeting, a report by its Board of Directors, which shall include a number of

statements as prescribed in the sub section including Directors’ Responsibility Statement.

Further section 134(5) states that the Directors Responsibility Statement shall state that:

i. In the preparation of the annual accounts, the applicable accounting standards had been followed along
with proper explanation relating to material departures;

ii. the directors had selected such accounting policies and applied them consistently and made judgments
and estimates that are reasonable and prudent so as fo give a frue and fair view of the state of affairs
of the company at the end of the financial year and of the profit or loss of the company for that period;

iii. the directors had taken proper and sufficient care for the maintenance of adequate acc'ounﬁng‘rfecor'ds
in accordance with the provisions of this Act for safeguarding the assets of the company and for
preventing and detecting fraud and other irregularities:

iv. that the directors had prepared the annual accounts on a gomg concern basis; and

v. the directors, in the case of a listed company, had laid down internal financial controls to be followed by
the company and that such internal financial controls are adequate and were operating ef fectively; and

vi. the:directors had devised proper systems to ensure compliance with the provisions of all applicable laws
and that such systems were adequate and operating effecﬂvely

Question 7 .
Yellow limited has prepared its financial statements for The year 2018 19. Mr. Pr'a'reek the Managing director
the company is declining to sign these financial statements on the grounds that it is only the duty of the
Board of the directors to sign the financial statements as approved by the Board and he is not liable to sign
the same. Now, Mr. Prateek has approached you advise him regarding his responsibility for sighing the
financial statement. Advise Mr. Prateek regarding his responsibility for signing the fmancual statements as
per The. provisions of the Companies Act, 2013. :
Mr. Prateek has also provided to you the following more information:
1. The Board as a policy does not authorise the chairperson of the company to sign the. financial
sTaTemen?s

2. The company has appointed Ms. Sunanina as its Company Secre'rar'y

[RTP Nov 19]
Answer
According to sechon 134(1) of the Companies Act, 2013 The fmcmc:al sm‘remem‘ mcludmg consohda‘red
financial statement, if any, shall be approved by the Board of Directors before they are signed on behalf of
the Board by the chairperson of the company where he is authorised by the Board or by two directors out of
which one shall be managing director, if any, and the Chief Executive Officer, the Chief Financial Officer and
the company secrefary of the company, wherever they are appointed, or in the case of One Person Company,
only by one director, for submission to the auditor for his report thereon.

As per the facts-of the question, the Board has not authorised the chairperson of the company to sign the
financial statements. Hence, the financial statement shall be signed by two directors out of which one shall
be managing director [i.e. Mr: Prateek]. : . ' . :

Author's Note -
In the conclusion, you can also mention that in addition to *rhese 2 directors, the CEO, CFO and CS,if any,
in the company will also sign such financial statements.
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Question 8
The Board of Directors of Vishwakarma Electronics Limited consists of Mr. Ghanshyam (Director), Mr. Hyder
(Director) and Mr. Indersen (Managing Director). The company has also employed a full fime Secretary.
The Profit and Loss Account and Balance Sheet of the company were signed by Mr. Ghanshyam and Mr: Hyder.
Examine whether the authentication of financial statements of the company was in accordance with the
provisions of the Companies Act, 2013?

[RTP May 2020, Jan 21]

Answer

According to section 134(1) of the Companies Act, 2013, the financial statement, including consolidated
financial statement, if any, shall be approved by the Board of Directors before they are signed on behalf of
the Board by the chairperson of the company where he is authorised by the Board or by two directors out of
which one shall be managing director; if any, and the Chief Executive Officer, the Chief Financial Officer and
the company secretary of the company, wherever they are appointed, or in the case of One Person Company,
only by one dlr‘ecfor' for submission to the auditor for his report thereon.: '

In The instant case, the Balance Sheet and Profit and Loss Account have been signed by Mr. Ghanshyam and
Mr. Hyder, the directors. In view of Section 134(1) of the Companies Act, 2013, Mr. Indersen, the Managing
Director should be one of the two signing directors.

Since, the company has also employed a full- time Secr’emry he should also s:gn the Balance Sheet and Profit
and Loss Account.

Hence, the financial statement is not properly authenticated as per the provision of this Act

Question 9 Intentionally Left Blank

Question 10
Tirupati Limited, a listed company has made the following profits, the profits reflect eligible profits under
the relevant section of the Companies Act, 2013 '

Financial year : Amount (Rs. In crores)
2012-13 - 20
2013-14 40
2014-15 30
2015-16 70
2016-17 50

() Calculate the amount that the company has to spend towards CSR for the financial year 2017-18.
(i) State the composition of the CSR committee unlisted company and a private company.

_ ' [RTP May 2018]
Answer '
Section 135 read with Companies (Corporate Social Responsibility Policy) Rules, 2014 of the Companies Act,
2013 deals with the provisions related to the Corporate Socnal Responsibility.

As per- the given facts, following are the answers in the given situations:

() Amount that Company has to spend towards CSR: According to section 135 of the Companies Act,

. 2013, the Board of every company shall ensure that the company spends, in every financial year, af least
two per cent of the average net profits of the company made during the three immediately preceding
financial years, in pursuance of its CSR Policy. Accor'dmgly, net profits of Tirupati Ltd. for three
‘immediately preceding. financial years is 150 crores (30+70+50) and 2% of the average net profits of
the company made during these three immediately preceding financial years will constitute 1 crore, can
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k r be spent towards CSR in findncial year 2017-2018.

(n) omposition of CSR Commlﬂ'ee The CSR- Commn‘Tee shall be consnsfmg of 3 or more directors, out of
Wthh at least one director shall be an independent director.
(a) an unlisted public. company or a private company covered under section 135(1) which is not r'equir'ed
to appoint an independent director, shall have its CSR Committee without such director;
(b) a private company having only two directors on its Board shall constitute its CSR Committee with
two such directors; :

Question 11
Rera Ltd., a company incorporated under the Companies Act, 2013 having furnover of Rs. 100-crore, net profit
Rs. 3 crore, accumulated loss of Rs. 50 crore and securities pr-emuum Rs. 300 crore as per the audited accounts
of the company for the Financial Year 2016 -17.
The CFO of the company informed the directors of the company that the Corporate Social Responsibility (CSR)
committee is required to be constituted as per the Companies Act, 2013. The directors seek your advice as a
professional regarding the criteria required to constitute CSR committee and whether it is applicable to Rera
| Ltd.or not,

[May 18]
Answer '
According to Section 135 of the Companies. Act, 2013 read with the Companies (Corporate Social
Responsibility) Rules, 2014, every company including its holding or subsidiary, and a foreign company defined
under section 2(42) of the Companies Act, 2013, having its br'cmch office or project office in India, havmg -
(1) net-worth of rupees 500 crore or more, or
(2) turnover of rupees 1000 crore or more or
(3) a net profit of rupees 5 crore or more
during any financial year shall constitute a Corporate Social Responsibility Commu‘r’ree of the Board.

"Net worth" [Section 2(57)] means the aggregate value of the paid-up share capital and all reserves created
| out of the profits and securities premium account, after deducting the aggregate value of the accumulated
losses, deferred expenditure and miscellaneous expenditure not written off, as per the audited balance
sheet, but does not include reserves created out of revaluation of assets, write-back of depreciation and
amalgamation.

8.

In the present case,

- turnover "of Rera Ltd. is Rs. 100 crore,

- net profit of Rs. 3 crore and -

- net worth of Rs. 253 crore (Net profit + secur'mes premium - accumulated loss= 3 + 300 - 50 = 253 crore).

Hence, RERA Ltd. is not fulfilling any criteria prescribed for constitution of CSR committee. So, it is not
obligatory for Rera Ltd. to constitute CSR Committee.

Note 1: - Tt can also by presumed that net profit of the current year has already been considered while
calculating accumulated losses.

Note 2: Since paid-up share capital value is not given in the question, it has been presumed that accumulated
losses as stated in the question is given after taking into consideration the’ pald up share capital, i.e. net of
accumulated losses less paid-up share capital :

Ques‘hon 12

Mary L'rd is a listed company havmg turnover of Rs. 1200 crores during the financial year 2016-17. The CSR
committee of the Bodrd formulated and recommended a €SR project which was approved by the Bodrd. The
company finalised the project under its CSR initiatives which require funds @ 5 % of average net profit of the

company for last three financial years. Will such excess expense be counted in subsequent financial years as. a
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part of CSR expenditure? Advise the company. 4
: [RTP Nov 2018]

Answer

In terms of Section 135(5) of the Companies Act, 2013 the Board of every company to which section 135 is

applicable, shall ensure that the company spends, in every Financial year at least 2 per cent of average net

profits of the company made during the 3 immediately preceding financial years, in pursuance of its CSR

policy.. :

As per Rule 4: CSR Expenditure:

Where a company spends an amount in excess of requirement provided under sub-section (5) of section 135 ,

1 such excess amount may be set off against the requirement fo spend under sub-section (5) of section 135 up

to immediate succeeding three financial years subject to the conditions that -

0] the excess amount available for set off shall not include the surplus arising out of the CSR activities,
if any, in pursuance of sub-rule (2) of this rule.

(i) the Board of Thev company shall pass a resolution to that effect..

_ Hence such excess expensa can be set off in immediately succeeding3 financial years subject Yo above
conditions.

Question 13
Explain the followmg in brief with reference to Companies Act 2013: Corporate Social Responsibility (CSR)
Committee
[Nov 2020]

Answer
Corporate Social Responsibility (CSR) Committee: According to section 135(1) of the Companies Act, 2013,
every-company having:
1) net worth of rupees 500 crore or more, or
2) t1urnover of rupees 1000 crore or more or
3) anet profit of rupees 5 crore or more
during the immediately preceding financial year shall constitute a Corporate Social Responsibility Committee
of the Board consisting of three or more directors, out of which at least one director shall be an
independent director.,

f
Provided that where a company is not required to appoint an independent director under sub-section (4) of
section 149, it shall have in its Corporate Social Responsibility Committee two or more directors.
Duties of CSR Committee [Section 135(3)}:

The CSR Committee shall-
(a) formulate and recommend to the Boar'd a CSR Policy which shall indicate the activities to be undertaken
‘by the company in areas or subject, specified in Schedule VIIL;
(b) recommend the amount of expenditure to be incurred on the activities referred to in clause (a); and
(c) -monitor the CSR Policy of the company from fime to time.

Question 14 .
The balances extracted from the financial statement of ABC Limited are as below:
Sr. | Particulars .| Balances as on 31-03-2020 as per Balances as on 30-09-2020
No. “ Audited Financial Statement (Rs. in Cr) (Provisional Rs. in croré)
1. Net Worth - 100 ’ 100
2. Turnover 500 1000
3. | Net Profit - 1 5
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Explaining the provisions of the Companies Act, 2013,vou are requested o examine whether ABC Limited is
required to constitute 'Corporate Social Responsnblh'ry Committee' (CSR Committee) during the second half
of the fmanc:al year‘ 2020-21.

Answer

According to section 135(1) of the Companies Act, 2013, every company having net worth of rupees five
hundred crore or more, or turnover of rupees one thousand crore or more or a net profit of rupees five crore
or more during the immediately preceding financial year shall constitute a Corporate Social Responsibility
Committee of Board consisting of three or more directors, out of which at least one director shall be an
independent director. ’

In the given question, the company does not fulfil any:of the given criteria (net worth/ Turnoveb/ net profit)
for the immediately preceding financial year ( i.e., 1.4.2019 to 31.3.2020).

Hence, ABC Limited is not required fo constitute Cor‘pora're Soc:al Responsibility Committee for‘ the financial
year 2020-21. . : ,

Question 15
A Housing Finance Ltd. is a housing finance company having a paid up Share Capital of Rs. 11 crores and a
turnover of Rs. 145 crores during the Financial Year 2017-18. Explain with reference to the relevant provisions
and r'ules whether it is necessary for A Housing Finance Ltd. to file its financial statements in XBRL mode
s [Nov 18]
Answer
| Eiling of financial statements in XBRL Mode
As per Rule 3 of the Companies (Filing of Documents and forms in Extensible Business Reporting Language)'
Rules, 2015, the following class of companies shall file their financial statements and other documents under
section 137 of the Act with the Registrar in e-form AOC-4 XBRL as per Annexure-I of this Rule -
(i)  companies listed with stock exchanges in India and their Indian subsidiaries
(i)  companies having paid up capital of five crore rupees or above
(iii) . companies having furnover of one hundred crore rupees or above
(iv)  all companies which were hitherto covered under the Companies (Filing of documents and Forms in
_Extensible Business Reporting Language) Rules, 2011.

Provided ‘that the companies in Banking, insurance, and Non-Banking Financial companies are exempted from
XBRL filing.

Hence, A housing Finance Ltd. being a housing finance company is exempted from filing its financial statement
in XBRL mode under Rule 3 of the Companies (Filing of Documents and forms in Extensible Business Reporting
Language) Rules, 2015 .

Question 16
The Government of India is holding 51% of 'rhe paid-up equity share capn'al of Sun Ltd. The Audited financial
statements of Sun Ltd. for the financial year 2017-18 were placed at its annual general meeting held on 31st
August, 2018. However, pending the comments of the Comptrolier and Auditor General of India (CAG) on the
said accounts the meeting was adjourned without adoption of the accounts. On receipt of CAG comments on
the accounts, the adjourned annual general meeting was held on 15th October, 2018 whereat the accounts were
adopted. Thereafter, Sun Ltd. filed its financial statements relevant to the financial year 2017-18 with the
Registrar of Companies on 12th November, 2018. Examine, with reference to the applicable provisions of the
Companies Act, 2013, whether Sun Ltd. has complied with the statutory requirement regarding filing of
accounts with the Registrar? v

[May 19, Nov 22]
Answer :
According to first proviso fo section 137(1) of the Companies Act, 2013, where the financial statements are

not adopted at annual geneml meeting or qdlourned annual genera! mee'rmg such unadogfed financial
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statements along with the required documents shall be filed with the Registrar within thirty days of the date
of annual general meeting and the Registrar shall take them in his records as provisional till the financial
statements are filed with him after their adoption in the adjourned annual general meeting for that purpose.

According o second proviso to section 137(1) of the Companies Act, 2013, financial statements adopted in the
adjourned AGM shali be filed with the Registrar within thirty days of the date of such adjourned AGM with
such fees or such additional fees as may be prescribed.

In the instant case, the accounts of Sun Lid. were adopted at the adjourned AGM held on 15th October,
2018 and filing of financial statements with Registrar was done on 12th November, 2018 i.e. within 30 days of
the date of adjourned AGM.

Hence, Sun Ltd. has not compiied with the statutory requirémenT regarding filing of unadopted accounts with
the Registrar, but has certainly complied with the provisions by filing of adopted accounts within the due
date with the Registrar.

Question 17
Natraj Limited is an unlisted Public company having paid up share capital of Rs. 80 crores during the preceding
financial year 2016-17. The turnover of the company was Rs. 110 crores for the same period. Referring to the
provisions of the Companies Act, 2013, discuss the answer to the following:

(i) Isit mandatory for the above company to appoint an internal auditor for the financial year 2017-182

(ii) What are the qualifications of the Internal Auditor?

[MTP March 18]
OR
The Companies Act, 2013, prescribes certain classes of unlisted public companies To appoint internal auditor.
Enumerate such unlisted public companies that are required to appoint internal auditor.
[MTP Nov 22]

Answer
(i) Class of companies required to appoint Internal Auditor: Section 138 of the Companies Act, 2013 and the
Companies (Accounts) Rules, 2014 prescribes the class of companies required to appoint Internal Auditor.

According to it, followmg class of companies shall be required to appoint an internal auditor or a firm of
internal auditors which may be either an mduvndual or a partnership firm or a body corporate, namely:
1. Every listed company; -
2. Every unlisted public company having -
(a) Paid up share capital of 50 crore rupees or more during the preceding financial year; or
(b) Turnover of 200 crore rupees or more during the preceding financial year; or
(¢) Outstanding loans or borrowings from banks or public financial institutions exceeding 100 crore
rupees or more at any point of time during the preceding financial year; or
(d) Outstanding deposits of 25 crore rupees or more at any peint of time during the preceding
financial year; and
3. Every private company having -
(@) Turnover of 200 crore rupees or more during the preceding financial year: or
(b) Outstanding loans or borrowings from banks or public financial institutions exceeding 100 crore
rupees or more at any point of time during the preceding financial year.
As per the facts given in the question, Natraj Limited is an unlisted public company with the paid up share
capital of Rs. 80 cores during the preceding financial year with the turnover of Rs. 110 crores. Since, Nattgj
Limited fulfills one of the criteria with paid up share capital of more than 50 crore rupees during the
preceding financial year, it is mandatory for the Natraj Limited o appoint an internal auditor for the financial
year 2017-18.

() Qualifications of Internal Auditor .
() Internal Auditor shall either be a chartered accounTan’r or a cost accountant or such m‘her‘
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professional as may be decided by the Board to conduct internal audit of the functions and activities
of the company.
Here, the term "Chartered Accountant” or “"Cost Accountant” shall mean a "Chartered Accountant” or
a "Cost Accountant”, as the case may be, whether engaged in practice or not.

(b) The internal auditor may or may not be an employee of the company.

Question 18
Kim Private Limited was incorporated on 30th September 2016. It has a paid up share capital of Rs. 45 crore.
The company had a furnover of Rs. 250 crore for the financial year 2019-20. The accounts manager of the
company has intimated to the company that they are not required to appoint internal auditor for the financial
year 2020 -21. The management of the company have approached you to advise them about the appointment of
internal auditor. Advise them as per the provisions of the Companies Act, 2013

[RTP Nov 2021]
Answer
According to section 138 read along with Rules of the Companies Act, 2013, every private company having:
(@) turnover of 200 crore rupees or more during the preceding financial year; or
(b) outstanding loans or borrowings from banks or public financial institutions exceeding 100 crore rupees or

more at any point of time during the preceding financial year.

shall be required to appoint an internal auditor which may be either an individual or a partnership firm or a
body corporate.

In the given question, the company has a paid up capital of Rs. 45 crore and Turhover of Rs. 250 crore for the
financial year 2019-20.

Since, the company is fulfilling the criteria of turnover (i,.e. more than Rs. 200 crore), hence, it is required to
‘appoint an internal auditor for the financial year 2020 -21.

Question 19 ,
X Ltd. is a listed company having a paid-up share capital of Rs. 25 crore as at 31st March, 2019 and turnover of
Rs. 100 crore during the financial year 2018-19. The Company Secretary has advised the Board of Directors
that X Lid. is not required to appoint 'Internal Auditor' as the company's paid up share capital and turnover
are less than the threshold limit prescribed under the Companies Act, 2013. Do you agree with the advice of
the Company Secretary? Explain your view referring to the provisions of the Companies Act, 2013
,‘ [Jan 2021]
Answer -
According to the provisions of Section 138 of the Companies Act, 2013, read with Rule 13 of the Companies
| (Accounts) Rules, 2014, the following class of companies shall be required to appoint an internal auditor which
may be either an individual or a partnership firm or a body corporate, namely:
(1) every listed company:
(2) every unlisted public company having-
~ (A) paid up share capital of 50 crore rupees or more during the preceding financial year; or
(B) turnover of 200 crore rupees or more during the preceding financial year;
(€) outstanding loans or borrowings from banks or financial institutions exceeding 100 crore rupees or
more at any point of time during the preceding financial year; or
(D) outstanding deposits of 25 crore rupees or more at any point of time during the preceding financial
year.

Besides, some private companies are also required fo appoint an internal auditor which may be either an
individual or a partnership firm or a body corporate.

Thus, X limited (which is a listed company) is required to appoint an internal auditor, irrespective of its paid-up
| share capital or turnover (as the limit of paid- up share capital or turnover is applicable for unlisted public
company). ' : :
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Hence, the advice of the Company Secretary is not correct.

Question 20
Dhiman Limited, is a company incorporated in India. Dhiman Limited is a leading manufacturer of spor"rs shoes.
It has many subsidiaries, one of them being Best Shoes Limited which is based in Morocco. Dhiman Limited is in
the process of finalization of the consolidated financial statements of the company for the year ended 31
March 2022. The accounts section of Dhiman Limited has requested the management of Best Shoes Limited to
provide its standalone financial statements to Dhiman Limited. The subsidiary company prepares its financial
statements in the local language of the country and the same is provided to the Indian parent company.
Further, audit of financial statement is not required by the ‘Best Shoes Limited under the Moroccan laws.
Advise, how would Dhiman Limited deal with the consolidation of such financial statements.

[RTP Nov 22]
Answer
According to fourth proviso to section 137(1) of the Companies Act, 2013, a company shall, along with its
financial statements to be filed with the Registrar, attach the accounts of its subsidiary or subsidiaries which
have been incorporated outside India and which have not established their place of business in India.

Provided also that in the case of a subsidiary which has been incorporated outside India (herein referred to as
| "foreign subsidiary"), which is not required to get its financial statement audited under any law of the country
of its incorporation and which does not get such financial statement audited, the requirements of the fourth
proviso shall be met if the holding Indian company files such unaudited financial statement along with a
declaration to this effect and where such financial statement is in a language other than English, along with a
translated copy of the financial statement in English.

It has also been clarified vide General Circular no. 11/2015 dated 21 July 2015 that in case of foreign company
which'is not required to get its accounts audited as per the legal requirements prevalent in the country of its.
incorporation and which does not get such accounts audited, the holding or parent Indian company may place or
file such unaudited accounts to comply with requirements of section 136(1) and 137(1) as applicable. These,
however, would need to be translated in English, if the original accounts are not in English. Further, the format
of accounts of foreign subsidiaries should be, as far as possible, in accordance with requirements under the
Companies Act, 20131'.' In case this is not possible, a statement indicating the reasons for deviation may be
placed/ filed along with such acco/um‘s.

Hence, Dhiman Limited. would have to get the standalone financial statements of Best Shoes Limited
transiated in English language and also get those aligned as per the its accounting policies for ‘rhe purpose of
consolidation.

Further Dhiman Limited would need to file such unaudited financial statement of Best Shoes Limited along with
a declaration to this effect along with a translated copy of the financial statement in English.

Further the format of accounts of Moroccan subsidiary company should be, as far as possible, in accordance
with requirements under the Companies Act, 2013. In case this is not possible, a statement indicating the
reasons for deviation may be placed/ filed along with such accounts.

Question 21

XYZ Ltd. received a communication from Central Gover‘nmen'r for preparation of periodical financial results and

complete audit or limited review of such periodical financial results. The Board of Directors have raised an

objection on the ground that as it is an unlisted company, periodical financial results need not to be prepared.

Examine, referring the provisions of the Companies Act, 2013, in this regard.
« [May 2022, RTP May'23]
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Answer '

Periodical Financial Results [Section 129A of the Companies Act, 2013]

The Central Government may, require such class or classes of unlisted companies, as may be prescribed,—
(a) to prepare the financial results of the company on periodical basis and in prescribed form

(b) to obtain approval of the Board of Directors and complete audit or limited review of such periodical
financial results in the prescribed manner; and
(c) file a copy with the Registrar within a period of thirty days of completion of the relevant period with such
fees as may be prescribed. : '

Therefore, the objection of the Board of Directors on the ground that as XYZ Ltd. is an unlisted company,
periodical financial results need not be prepared, is not correct. Section 129A clearly specifies that even
unlisted company has to prepare Periodical Financial Results.

Question 22

SKIP Limited (the Company) was incorporated on 01.04.2019. The balances extracted from its audited

financial statement are as given below: :

Financial Year (FY) | Net Profit before tax | Net Profit after tax (Ignore Income Tax computation)
2019-20 ¥ 5.00 rore X 3.75 crore

2020-21 X 7.00 crore ¥ 5.25 crore

The Company proposes fo allocate the minimum required amount for CSR Activities to be undertaken during FY

2021-22, if it is mandatory. You are requested to advice the Company in this regard and compute the minimum

amount to be allocated, if so required, taking into account the relevant provisions of the Companies Act, 2013.
[May 2022]

Answer

According to section 135(1) of the Companies Act, 2013, every company having net worth of rupees five
hundred crore or more, or turnover of rupees one thousand crore or more or a net profit of rupees five crore
or more during the immediately preceding financial year shall constitute a Corporate Social Responsibility
Committee of the Board. -

Further, according to section 135(5), the Board of every company referred fo in sub- section (1), shall ensure
that the company spends, in every financial year, at least two per cent. of the average net profits of the
company made during the three immediately preceding financial years or where the company has not
completed the period of three financial years since its incorporation, during such immediately preceding
financial y‘ears, in pursuance of its Corporate Social Responsibility Policy.

Here, the “Net Profit* shall not include such sums as may be prescribed, and shall be calculated in accordance
with the provisions of section 198.

In the instant case,

11 Net Profit before tax of SKIP Limited for the FY 2020-21 is X 7 crore, hence, SKIP Limited is required
to constifute a CSR committee during FY 2021-22 as the Net profit before tax for the FY exceeds X 5
crore.

2. Minimum confribution towards CSR will be: 2% of average net profits since incorporation (SKIP Limited
was incorporated on 1.04.2019.)

Average Net Profit since incorporation: (X 5 crore + X 7 crore)/ 2 = X 6 crore
Minimum contribution towards CSR will be: 2% of X 6 crore = X 0.12 crore or X 12 Lacs

Question 23:
Explain the following as per the provisions of the Companies Act, 2013:
() Who shall sign Board's Report g ’
(i) Filing of financial statements with the Registrar when AGM is not held
[MTP-1 May 23]
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Answer

(i) Signing of Board's Report [Section 134(6)1:
The Board's report and any annexures thereto under section 134(3) shall be signed by its chairperson of
the company if he is authorised by the Board and where he is not so authorised, shall be signed by at least
two directors, one of whom shall be a managing director, or by the director where there is one director.

(i) Annual General meeting not held [Section 137(2)1:
Where the AGM of a company for any year has not been held, the financial statements along with the
documents required to be attached, duly signed along with the statement of facts and reasons for not
holding the AGM shall be filed with the Registrar within 30 days of the last date before which the AGM
should have been held and in such manner, with such fees or additional fees as may be prescribed.

Question 24
Red Limited (the Company) was incorporated on 01.04.2020. The balances extracted from its audited financial
statement are as given below:

Financial Year (FY) | Net Profit before tax | Net Profit after tax (Ignore Income Tax computation)

2020-21 X 5.00 crore X375cro e

2021-22 % 7.00 crore % 5.25 crore

The Company proposes fo allocate the minimum required amount for CSR Activities to be undertaken during FY
2022-23 if it is mandatory. You are requested to advice the Company in this regard and compute the minimum
amount to be allocated, if so required, taking info account the relevant provisions of the Companies Act, 2013.
[RTP May 23]
Answer .
According to section 135(1) of the Companies Act, 2013, every company having net worth of rupees five
hundred crore or more, or turnover of rupees one thousand crore or more or a net profit of rupees five crore
or more during the immediately preceding financial year shall constitute a Corporate Social Responsibility
Committee of the Board.

Further, according to section 135(5), the Board of every company referred to in sub-section (1), shall ensure
that the company spends, in every financial year, at least two per cent. of the average net profits of the
company made during;the three immediately preceding financial years or where the company has not completed
the period of three financial years since its incorporation, during such immediately preceding financial years, in
pursuance of its Corporate Social Responsibility Policy.

Here, the "Net Profit" shall not include such sums as may be prescribed, and shall be calculated in accordance

with the provisions of section 198. In the instant case,

1. Net Profit before tax of Red Limited for the FY 2021-22 is X 7 crore, hence, Red Limited is required fo
constitute a CSR committee during FY 2022-23 as the Net profit before tax for the FY exceeds X 5
crore.

2. Minimum contribution towards CSR will be: 2% of average net profits since incorporation (Red Limited was
incorporated on 1.04.2020.)

Average Net Profit since incorporation: (X 5 crore + X7 crore)/ 2 =X 6 crore

Minimum contribution towards CSR will be: 2% of X 6 crore = X 0.12 crore or X 12 Lacs

Question 25 ~ _ .

The aggregate value of the paid-up share capital of ABC Security Services, was 200 crores divided into 20
crore equity shares of 10/- each at the end of the Financial Year 2021-22 having its registered office at
Mumbai. This company had been registered with an authorized share capital of 300 crore divided into 30 crore
equity shares of 10/- each. '
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The extract of Balance Sheet of the company as on 31 March, 2022 showed the following figures:

Particulars Rs. (Crores)
Authorised Share Capital 300
Issued, Subscribes and Paid-up Share Capital 200
Free Reserves Created out of profits 200
Securities Premium Account : ! 80
Profit & Loss Account (Cr.) ~ 80
Reserves out of Revaluation of assets i 25
Misc. Expenditure not written off 10

Turnover of the company during the Financial Year 2021-22 was Rs. 800 crore and the net profit calculated in
accordance with section 198 of the Companies Act, 2013 with other adjustments as per CSR Rules was 4 crore
only. v

Praveen, Company Secretary of the company advised that the ompany attracts the provisions of section 135
of the Companies Act, 2013 and all the formalities have t¢ be complied with accordingly.

Thereafter, on 30th April, 2022 a CSR committee was formed to comply with the provisions of Corporate
Social Responsibility. '

The Board of Directors of the company constituted of the following persons as its directors:

Mohan Singh Managing Director
Rohit and Bhavna Independent Directors
Venkatesh, Isha, Mohit and Muskaan Directors -

On the basis of above facts and by applying applicable provisions of Companies Act, 2013, answer the following:

() Is the contention of Praveen, Company Secretary of the company that the company attracts the
provisions of section 135 of the Companies Act, 2013 and is required to form a CSR committee is correct?
Support your answer with the applicable provision and the required calculation.

(i) It was decided that Mohan Singh, Venkatesh, Isha and Bhavna will be the members of CSR committee. Is
this decision correct in the light of provisions of the Act and Companies (Corporate Social Responsibility
Policy) Rules, 2014?

' [May 2023]

| Answer: (For Practice in class. Student may refer ICAT Suggested Answer)
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- MCQs
Question 1: [Section 1351
CSR Committee of the Board of shall consist of:
(a) Directors forming 1/3rd of the total no of directors.
(b) At least 2 directors out of which one shall be independent director.
(¢c) 3 or more directors out of which one shall be managing director.
(d) 3 or more directors, out of which at least 1 director shall be an independent director.

Answer - (d)
Summary: As per Sec 135, CSR Committee shall consist of 3 or more Directors, out of which at least 1
director shall be an independent director.

Question 2: [Section 1351

Provisions of CSR are applicable to:
(a) Companies with net worth of Rs.250 crores or more but less than Rs. 500 crores.
(b) Companies with turnover of Rs. 1000 crores or more.
(c) Companies with net profit of Rs. 1 crore or more but less than Rs.5 crores in any financial year
(d) Co. having aggregate outstanding loans and deposits exceeding Rs. 50 crores or more in any FY.

Answer - (b)
Summary: As per Sec 135, provision of CSR shall apply To co. having net worth of Rs. 500 cr. or more,
or turnover of Rs. 1,000 cr. or more or net profit of Rs. 5 cr. or more in immediately preceding FY

Question 3: [Section 1351

Ayush Power Limited has reported a net profit of Rs.6 crore, Rs. 7.5 crore and Rs. 3 crores for the financial
year(s) ended on March 2017, March 2018 and March 2019 respectively. The board's report of the company
for the year ended March 2020 did not disclose the composition of the CSR Committee on the grounds that
company is not required to constitute CSR committee as net profit during the immediately preceding
financial year is less than the statutory requirements laid down in section 135.
You are required to examine in the given scenario whether the act of non-composition and non- disclosure of
the composition of CSR committee in the Board’s Report is valid in law?

1

(a) No, the act of Ifhe company.is not valid in law as every company is required to constifute a CSR
committee and disclose the constitution of same in the board's report in every financial year
irrespective of the profits earned by the company.

(b) Yes, the act of the company is valid in law as the net profit of the company is less than Rs.5 crore in
the immediately preceding financial year.

(¢) No, the act of the company is not valid in law as composition and disclosure of composition of CSR
Committee will be required only if the profits of the company are not less than Rs.5 crore for a
consecutive period of 3 financial years.

(d) The act of the company is valid only to the extent of non- disclosure of the composition of CSR
committee as the net profit of the company is less than Rs.5 crore in the immediately preceding
financial year. :

Answer - (b)
Summary: As per Sec 135, provision of CSR shall apply to co. having net worth of Rs. 500 cr. or more,
or turnover of Rs. 1,000 cr. or more or net profit of Rs. 5 cr. or more in immediately preceding FY

Question 4: [Section 131] ' ’ ,
During the half year ended September 2019, the board of directors (BOD) of Vidyut Manufacturing Limite

has made an application to the Tribunal for revision in the accounts of the company for the financial year
ended as on March 2017. Further during the year ended March 2020, the BOD has again made an application
to the Tribunal for revision in the board's report pertaining o the year ended March 2019. You are required
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to state the validity of the acts of the Board of directors.

(a) The act of the BOD is valid only to the extent of application made for revisions in accounts as
board's report are not eligible for revision.

(b) The act of the BOD is valid as the applications made for revision in the accounts and board's report
pertain fo two different financial years.

(c) The act of the BOD is invalid as the law provides for only one time application to be made in a
financial year for revision of accounts and boards report.

(d) The act of the BOD is invalid as the application made for revision in accounts pertains to a period
beyond 2 years immediately preceding the year 2020. The application made for revision in the Board
report is however valid in law.

(ICATI Module)

| Answer - (b) ' |

Question 5: [Section 130]

Adani Enterprises Limited has its shares listed on a recognized stock exchange in India. During the current
financial year ending on 31st March 2020, the securities and exchange board of India (SEBI) has found
some irregularities in the filings made by the company. Accordingly, SEBI proposes to make an application to
the Tribunal for reopening of the books of accounts of the Company. You, as an expert, are cailed upon by
SEBI to.advise with which last financial year for reopening of books of accounts an application can be made?

(a) 2015-2016

(b) 2013-2014

(c) 2010-2011

(d) 2011-2012

(ICATI Module)

Answer - (d)

Summary: As per Sec 130, on an application made to NCLT by CG, the Income-tax authorities, the

SEBI, any other statutory regulatory body or authority or any person concerned, NCLT may order re-
opening of BoA relating to period earlier than 8 FY immediately preceding the current FY.

Queshon 6: [Section 137]

One Person Company shall file a copy of the duly adopted financiai statements 'ro the Registrar within:
(a) 30 days of the date of meeting at which it was adopted.
(b) 90 days of the date of meeting at which it was adopted.
(c) 90 days from the closure of the financial year.
(d) 180 days from the closure of the financial year.

Answer - (d)
Summary: As per sec 137(1), OPC shall file copy of FS duly adopted by its member within 180 days
from closure of FY.

Question 7: [Section 128]
Ganesh Company Ltd, a public company incorporated under the Companies Act, 2013 has Mr. Jay- Director,
Mr. Sagar - Independent Director, Mr. Abhishek - Nominee Director and Mr. Yash - Whole time director.
Mr. Abhishek wants to inspect the books of account of Shankar Company Limited, subsidiary of Ganesh Co.
Limited. You are required fo state whether Mr. Abhishek is eligible to inspect the books of Ganesh Co. L1d?
(a) Yes, but only on authorization of the public financial institution on whose behalf he has been so
appointed in the board of the Ganesh Company Ltd.
(b) No. Mr. Abhishek being a nominee director can only inspect the books of account of Ganesh Company
Ltd and not its subsidiary company.
(c) Yes, but only on authorization by way of resolu‘hon of the board of directors.

(d) Yes, but only on authorization by way of resolution of members holding >= 25% of PUSC
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Answer - (c)
Summary: As per Sec 128, the inspection in respect of any subsidiary of the company shall be done only
by any person authorized by BOD.

Question 8: [Section 135|

Which of the following statement is correct with respect to the surp!us arising out of the CSR activities:
(a) The surplus cannot exceed 5% of the company for the financial year.
(b) The surplus shall not form part of the business profit of a company
(c) The surplus cannot exceed 10% of the company for the financial year.
(d) The surplus shall form part of the business profit of a company

(MTP May 2022/ ICAT Module}

Answer - (b) )
Summary: As per Rule 7 of Companies (CSR Policy) Rules 2014, “any surplus arising out of CSR Activity
shall not form part of the business profit of a company.”

Question 9: [Section 135]

Compute the minimum amount the company (ABC Limited) is required to spend on account of Corporate Social
Responsibility in financial year 2022-23, if during the financial years 2019-20, 2020-21 and 2021-22 net
profits are X 30 crores, X 25 crores and X 32 crores respectively.
(a) X 87 lakhs
(b) X 1.45 crores
(c) £1.64 crores -
(d) X 58 lakhs
(MTP November 2022/ MTP2 May 2023

Answer - (d)
Summary: CSR has to be 2% of average net profit of preceding 3 FY

Question 10: [Section 135]
Shri Limited (a company having CSR Committee as per the provision of Section 135 of the Companies Act,

2013) decides to spend and utilize the amount of Corporate Social Responsibility on the activities for the
benefit of all the efmployees of Shm Limited. As per the provision of Companies Act, 2013 this would mean
that:

(a) This is the fotal amount spenT on Corporate Social Responsibility activities by Shri Limited for that
financial year

(b) No amount spent on Corporate Social Responsibility activities by Shri Limited for that financial year

(¢) Only half of the total amount spent, shall be considered to be spent on Corporate Social
Responsibility activities by Shri Limited for that financial year

(d) Only the amount that has been spent on the employees having salary of Rs. 20,000 per month or
less, shall be considered be considered to be spent on Corporate Social Responsibility activities by
Shri Limited for that financial year

g (ICAI Module)

Answer - (b)
Summary: The Amount spend for the benefit of employees is not considered as spending towards CSR

Qﬁesﬁon 11 [Section 1281
ABC Limited dealing in Fast Moving Consumable Goods (FMCG) has its registered office at Mumbai. The

composition of its Board of Directors and key Management Personnel are:

Mr. P (Managing Director), Mr. Q (Director), Mr. R (Director), Mr' S (Nominee Director), Mr. V (Chief Financial
Officer), Mr. W (Whole time Company Secretary).

If any compliance relating to Maintenance and keeping of Books of Accounts of Companies Act, 2013, is no’r
followed by the Company then penalty for contravention will be imposed on the following persons :-
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(@) Mr.P & Mr. Vv

(b)Y Mr. P, Mr. Q, Mr.R & Mr. S

(c) Mr.P, Mr. S, Mr. V & Mr. W

(d) Mr.P, Mr. Q, Mr. R, Mr. S, Mr. V& Mr. W
: (ICAT November 2022)

Answer - (a)

Summary: In case of contravention of maintenance of books of accounts, following shall be
responsible:

MD, WTD (in charge of finance), CFO and other person of co. charged by BoD

Question 12 [Section 1351
Pratham Limited has decided to spend Rs. 40 lakhs on project of CSR. The average net profit of the company

is Rs. 10 crores. But due to some reasons, company was able to spend only Rs. 30 lakhs. Now what will be the
option for the company for the rest Rs. 10 lakhs?

(a) Penal provision will be applicable for unspent amount of Rs. 10 lakhs.
(b) No penal provision but explanahon is required in Board report for not spending Rs. 10 lakhs
(c) No penal provision
(d) The company is required to transfer the amount to separate fund.
‘ ‘ ' ‘ (MTP1 May 2023)

] Answer - (c)

Question 13 [Section 135]

The company X plans to cover its skilled as well as semi-skilled workers of its units under medical health
insurance pian, for which the company X will bear the expenses. Will this expenditure be permissible under
CSR activities as per the provisions of the Companies Act, 2013:

(a) only expenditure on skilled workers is allowed
(b) expenditure on both skilled and semi- skilled workers is allowed
(c) Resolution to be passed in board meeting before incurring this expenditure and in the board report
it must be mentioned, so that the same will be permissible under CSR activities
(d) such expenditure is not permissible under. ehglble CSR activities :
- : (MTP1 May 2023)
f Answer - (d) _ ]

Question 14 |$ec‘hon 135]

The Corporate Social Responsibility Committee of the board shall consist of:
(@) Three or more directors out of which at two directors shall be Independent Director
(b) Three or more directors out of which at least one director shall be Independent Director.
(c) Three or more directors and all should be Independent Directors
(d) Three or more directors with condition of not a single director should be Independent Director
(MTP1 May 2023)
] Answer - (b) _ [

Qluestion 15 [Section 135]
CSR Committee of the Board of PSR Ld. having net profit during immediately preceding FY 2021-22 was
¥5.25 Crores shall consist of:

(a) Directors forming 1/3rd of the total no of directors.

 (b) At least 2 directors out of which one shall be mdependen'r director.

(¢). 3 or more directors out of which one shall be managing director.

(d) 3 or more directors, out of which at least 1 director shall be an independent director

{(May 2023) -
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LAnswer' - (d)

Question 16: [Section 1281

A and B, architects by profession and residents of Delhi, have formed a company by the name A&B
Private Limited, whose registered office is situated in a somewhat less inhibited market area of
Haryana. They do not consider it to be a safe place. Therefore, to be on safer side they have kept ail
the documents and information relating to incorporation of their company (that were originally filed
with Registrar for registration of Company) at A's residence. Is their action Justified?

(a) It is their prerogative to keep all the documents and information relating to incorporation of their
company at a place which they think is quite safe even if it is Delhi.

(b) Considering registered office to be unsafe, they can keep all the documents and information relating
Yo incorporation of their company at any place in Haryana only but for this purpose they must seek
permission of the ROC. ,

(¢) If they do not want to seek permission of ROC, considering registered office fo be unsafe, they can
keep all the documents and information relating o incorporation of their company at any place which

- should be within three kms. of their registered office but in Haryana only.

(d) They have to keep all the documents and information relating to incorporation of their company at

the registered office only.

(May 2023)

] Answer - (d)

Question 17: [Section 133]
Who may prescribed the accounting standards or any addendum thereto?.
(a) The Central Government
(b) The Institute of Chartered Accountants of India
(¢) The National Financial Reporting Authority
(d) The Central Government may prescribe the standards of accounting or any addendum thereto, as
recommended b){' the Institute of Chartered Accountants of India, in consultation with and after
examination of the recommendations made by the National Financial Reporting Authority.
i {May 2023)

l Answer - (d)
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Chapter 10 - Audit and Auditors J

Question 1
Explain how the auditor will be appointed in the following cases:
(i) A Government Company within the meaning of section 394 of the Companies Act, 2013
[RTP May 18, MTP March 2019]
(i) The Auditor of the company (other than government company) has resigned on 31st December, 2016, while
the Financial year of the company ends on 31st March, 2017
[MTP Oct 2019, Oct 21]
Answer '
(i)  The appointment and re-appointment of auditor of a Government Company or a government controlled
company is governed by the provisions of section 139 of the Companies Act, 2013 which are
summarized as under: . ‘
The first auditor shall be appointed by the Comptroller and Auditor General of India within 60 days from the
date of incorporation and in case of failure to do so, the Board shall appoint auditor within next 30 days and
on failure to do so by Board of Directors, it shall inform the members, who shall appoint the auditor within 60
days at an extraordinary general meeting (EGM), such auditor shall hold office till conclusion of first Annual
General Meeting.

In case of subsequent auditor for existing government companies, the Comptroller & Auditor General of India
shall appoint the auditor within a period of 180 days from the commencement of the financial year and the
auditor so appointed shall hold his position till the conclusion of the Annual General Meeting.

(ii)  The situation as stated in the question relates to the creation of a casual vacancy in the office of an
auditor due to resignation of the auditor before the AGM in case of a company other government
company. Under section 139 (8)(i) any casual vacancy in the office of an auditor arising as a result of
his resignation, such vacancy can be filled by the Board of Directors within 30 days thereof and in
addition the appointment of the new auditor shall also be approved by the company at a general
meeéting convened within 3 months of the recommendation of the Board and he shall hold the office
till The conclusion of the next annual general meeting.

Question 2
Lemon & Company, Chartered Accountants a Limited Liability Partnership firm with CA. L,CA. Mand CA. N as
partners, is the statutory auditor of a listed conipany M/s Big Limited for past 6 years as on 01.04.2014,
CA. M is dlso a partner in other Chartered Accountant firm Dew & Company, Chartered Accountants. Advise
under the provisions of the Companies Act, 2013 :
(1) Upto how many years can Lemon & Company continue as statutory auditors of M/s Big Limited?
(2) - What shall be the cooling-off period for Lemon & Company with respect o M/s Big Limited?
(3) - €dn.Dew & Company; be appointed as statutory auditors of M/s Big Limited and it's another listed
subsidiary M/s Dark Limited during such cooling-of f period?
(4) Can Lemon & Company be appointed as internal auditors of M/s Big Limited and it's another listed
subsidiary M/s Dark Limited, during such cooling-off period?
[RTP Nov 2018]
Answer
According to Section 139 (2) of the Companies Act, 2013,

i. Listed companies and other prescribed class or classes of companies (except one person companies and
small companies) shall not appoint or re-appoint an audn‘ firm as auditor for more than fwo terms of 5
consecutive years.

ii. An audit firm which has completed its term (i.e. two fer'ms of five consecutive years) shall not be
eligible for re- appointment as auditor in the same company for five years from the completion of such
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term.

iii. Further, as on the date of appointment no audit firm having a common partner or partners to the other
audit firm, whose tenure has expired in a company immediately preceding the financial year, shall be
appointed as an auditor of the same company for a period of five years.

iv. For the purpose of the rotation of auditors, in case of an auditor (whether an individual or audit firm),
the period for which the individual or the firm has held office as auditor prior to the commencement of
the Act shall be taken into account for calculating the period of 5 consecutive years or 10 consecutive
years, as the case may be.

Applying the above provisions,

1. Lemon & Company can continue as statutory auditors of M/s Big Limited for 4 more years from 1.4.2014,
i.e. They can continue in of fice only till 31.3. 2018 (Author's note - transition provision, can be ignored)

2. The cooling- off period shall be of 5 years.

3. Dew & Company cannot be appointed as a statutory auditor of M/s Big Limited during the cooling ~ off
period of Lemon & Company, as CA. M is the common partner in both Lemon & Company and Dew &
Company However, Dew & Company can be appointed as a statutory auditor of M/s Dark Limited (a listed
subsidiary of M/s Big Limited), during the cooling - of f period.

4.  As per Section 138 (1) of the Companies Act, 2013, every listed company and oTher‘ prescribed class of
companies, shall be required to appoint an internal auditor, who shall either be a chartered accountant
or a cost accountant, or such other professional (which may be either an individual or a partnership firm
or a body corporate) as may be decided by the Board to conduct internal audit of the functions and
activities of the company.

Accordingly, M/s Lemon & Company can be appointed as an internal auditors of M/s Big Limited and in its
subsidiary M/S Dark Limited (a listed company). The provision of cooling off period as given under
Section 139 of the Companies Act, 2013, shall not be applicable on the Internal auditors.

Question 3 Intentionally left blank

Question 4

Rupa Limited, a listed company appointed M/s. V6 & Associates an audit firm as Company's auditor in the

Annual General Meeting held on 30 -09-2017. Explain the provisions of the Companies Act, 2013 relating to the

appointment or reappdintment of an auditor in relation to the tenure of an auditor.
[May 18]

Answer

Tenure of Auditor:

Section 139(2) of the Companies Act, 2013, provides that listed companies and other prescribed class or

classes of companies (except one person companies and small companies) shall not appoint or re-appoint-

1) anindividual as auditor for more than one term of five consecutive years; and

2) anaudit firm as auditor for more than two terms of five consecutive years.

Cooling of f Period: _

1)  An individual auditor who has completéd his term (i.e. one term of five consecutive years) shall not be
eligible for re-appointment as auditor in the same company for five years from the completion of his
term;

2) An audit firm which has completed its term (i.e. two terms of five consecutive years) shall not be
eligible for re- appointment as auditor in the same company for five years from the completion of such
term. h

In terms of the above provisions, Rupa Limited, which is a listed company, can appoint M/S VG & Associates
an audit firm, for a term of 5 years, i.e. from the conclusion of the AGM held on 30.09.2017 to the conclusion
of the AGM to be held in the year 2022. Now, in terms of Section 139(2), since M/S VG & Associates is an
audit firm, it can be re-appointed as auditor for one more term of five years, i.e., upto the conclusion of the
AGM 1o be held in 2027. N '
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Question 5
PKC L1d., wants to appoint Mr. Praveen Kumar, a practicing Chartered Accountant as the statutory auditor of
the company and asked the proposed auditor to give a certificate in this regard. What are the contents of the
certificate to be issued in accordance with the Companies (Audit & Auditors Rules, 2014)?

[May 2018]
Answer
As per proviso to section 139(1) of the Companies Act, 2013, before the appointment is made, a written
consent of the auditor to such appointment, and a certificate from him or it that the appointment, if made,
shall be in accordance with the conditions as may be prescribed, shall be obtained.

Certificate by Auditor: The Companies {Audit and Auditors) Rules, 2014 provides the content of the
Certificate. According to this, the auditor appointed shall submit a certificate that -

a. the individual or the firm, as the case may be, is eligible for appointment and is not disqualified for
appointment under the Act, the Chartered Accountants Act, 1949 and the rules or regulations made
thereunder;
the proposed appointment is as per the term provided under the Act;
the proposed appointment is within the limits laid down by or under the authority of the Act;

d. the list of proceedings against the auditor or audit firm or any partner of the audit firm pending wn‘h
respect to professional matters of conduct, as disclosed in the certificate, is true and correct.

oo

The cer‘ﬁf'icaTe shall also indicate whether the auditor satisfies the criteria provided in section 141.

Mr. Praveen Kumar, the proposed auditor has to give the above cerﬂfccaTe to the company before accep‘rmg
the appointment as the auditor of PKC L1d.

| Question 6
CA. M is d partner in SM & Company (Chartered Accountants) and ML & Company (Chartered Accountants). SM
& Company are statutory auditors of M/s. Global Ltd. (listed) for past seven years as on 1-04-2018. Advice:
under relevant provisions of the Companies Act, 2013:

. (1) For how many more years SM & Company can continue as statutory auditors of M/s. Global Ltd. (listed)?

(2) Can ML & Company be appointed as statutory auditor of M/s. Global Ltd. during cooling off period for

SM & Company?
[Nov 18] -

Answer
(1) As per gection 139 read with relevant Rule 6 of the Companies (Audit & Auditors) Rules, 2014, in case of
an auditor. (whether an individual or audit firm), the period for which the individual or the firm has held
office as auditor prior to the commencement 'of the Act shall be taken into account for calculating the period
of flve consecutive years (individual) or ten consecutive years (audit firm), as the case may be.

.| As per the stated facts, SM & Co. are statutory auditors of M/s. Global Ltd. for past seven years as on
1.04.2018. Accordingly, SM & Co. can continue as statutory auditors of M/s. Global Ltd. for 3 more years i.e.,
Tlll 31.03.2021.

(2) Section 139(2) states that as on the date of appointment no audit firm having a common partner or
partners of the other audit firm, whose tenure has expired in a company immediately preceding the financial
year, shall be appointed as auditor of the same company for a period of five years.

Hence, as per the above provision, ML & Co. cannot be appointed as statutory auditor of M/s. Global Lid.
during cooling period because CA. M was the common partner in both the Audit firms. This prohibition is only
for 5 years i.e. upto year 2026. After b years, M/s. Global Ltd. is free to appoint ML & Co. as its sTcn‘u'ror'y
auditors.
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Question 7 -
One-fourth of the subscribed capital of AMC Limited was held by the GovernmenT of Rajasthan. Mr. Vikas, a
Chartered Accountant, was appointed as an auditor of the Company at the Annual General Meeting held on 30th
April, 2020 by an ordinary resolution. Mr. Mukesh, a shareholder of the Company, objects fo the manner of
appointment of Mr. Vikas on the ground of violation of the Companies Act, 2013. Decide whether the objection
of Mr. Mukesh is tenable? Also examine the consequences of the above appointment under the said Act.

[MTP Oct 2020]
Answer
As per the section 2(45) of the Companies Act, 2013, the holding of 25% shares of AMC Ltd. by the
Government of Rajasthan does not make it a government company. Hence, it will be treated as a non-
government company.

Under section 139 of the Compames Act, 2013, the appom‘rmen'r of an auditor by a company vests generally
with the members of the company except in the case of the first auditors and in the filling up of the casual
vacancy not caused by the resignation of the auditor, in which case, the power to appoint the auditor vests
with the Board of Directors. The appointment by the members is by way of an ordinary resolution only and no
exceptions have been made in the Act whereby a special resolution is required for' the appointment of the
auditors,

Therefore, the contention of Mr. Mukesh is not Yenable. The appointment is valid under the Companies Act,
2013.

Question 8
The Board of Directors of Moon Light Limited, a listed company appointed Mr. Tel, Chartered Accountant as
its first auditor within 30 days of the date of registration of the Company to hold office from the date of
incorporation to conclusion of the first Annual General Meeting (AGM). At the first AGM, Mr. Tel was re-
appointed to hold office from the conclusion of its first AGM fill the conclusion of 6th AGM. In the light of
the provisions of the Companies Act, 2013, examine the validity of appointment/ reappointment in the following
cases: '
(i) Appointment of Mr. Tel by the Board of Directors.
(i) Re-appointment of Mr. Tel at the first AGM in the above situation.
(i) In case Mr. Bell, Chartered Accountant, was appointed as auditor at the first AGM to hold office from |
the conclusion of its first AGM till the conclusuon of 5th AGM. ie., 4 years tenure.
[Nov 2020, MTP 1 May'23]

Shivam Limited is mcorporm‘ed on 1.1.2020. The company wants to appoint its first auditor. Please enumerate
Yo the company the relevant provisions of the Companies Act, 2013 with respect to the apponm‘men’r of first
auditor.

[MTP March 2021, MTP Mar 2022]
Answer
As per section 139(6) of the Companies Act, 2013, the first auditor of a company, other than a Government
company, shall be appointed by the Board of Directors within thirty days from the date of registration of the
company and such auditor shall hold office hll the conclusion of the first annual general meeting

Whereas Section 139(1) of the Companies Act, 2013 states that every company shall, at the first annual
general meeting (AGM), appoint an individual or a firm as an auditor of the company who shall hold office
from the conclusion of 1st AGM till the conclusion of its 6th AGM and thereafter till the conclusion of every
sixth AGM.

As per section 139(2), no listed company or a company belonging to such class or classes of companies as may
be prescribed, shall appoint or re-appoint an individual as auditor for more than one term of five consecutive
years.

As per the given provisions following are the answers:
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(i) Appointment of Mr. Tel by the Board of Directors is valid as per the provisions of section

. 139(6).

(i) Appointment of Mr. Tel at the first Annual General Meeting is valid due to the fact that the
appointment of the first auditor made by the Board of Directors is a separate appointment and the
period of such appointment is not to be considered, while Mr. Tel is appointed in the first Annual
General Meeting, which is for the period from the conclusion of the first Annual General Meeting o the
conclusion of the sixth Annual General Meeting.

(i) As per law, auditor appointed shall hold office from the conclusion of 1st AGM fill the conclusion of its
6th AGM i.e., for 5 years. Accordingly, here appointment of Mr. Bell, which is for 4 years, is hot in
compliance with the said legal provision, so his appointment is not valid.

Question 9
Intentionally Left Blank

Question 10
Shiv Limited is incorporated on 3.10.2020. The company is having a paid- up share capital of Rs. 5 crores.
Following are key shareholders of the company:

Name of the Party holding shares Amount (in Rs.)
Central Government 150
Punjab Government 123
Others v 2.27

The first auditor of the company has been appointed by the Board of Directors on 31.10.2020. The members of
the company have objected to such an appointment by the Board of Directors. According to the members its
only the members who can appoint the first auditor.
Advise the company on the validity of such appointment ds per the provisions of the Companies Act, 2013,
Also, advise whether the contention of members of the company is correct.

[MTP April 2021]
Answer
According to section 2(45) of the Companies Act, 2013, "Government company" means any company in which
not less than 51% of the paid-up share capital is held by the Central Government, or by any State Government
or Governments, or partly by the Central Government and partly by one or more State Governments, and
includes a.company which is a subsidiary company of such a Government company.

As per section 139(7), in the case of a Government company or any other company owned or controlled,
directly or indirectly, by the Central Governnient, or by any State Government, or Governments, or partly by
the Central Government and partly by one or more State Governments, the first auditor shall be appointed by
the Comptroller and Auditor-General of India within 60 days from the date of registration of the company
and in case the Comptroller and Auditor - General of India does not appoint such auditor within the said
period, the Board of Directors of the company shall appoint such auditor within the next 30 days: and in the
case of failure of the Board to appoint such auditor within the next 30 days, it shall inform the members of
the company who shall appoint such auditor within the 60 days at an extraordinary general meeting, who shall
hold office till the conciusion of the first annual general meeting .

In the given question, Shiv Limited is a government company as 54.6% [(1.5+1.23)/ 5= 54.6%] of the share
capital is held by Central government and State Government (Punjab Government).

Thus, the first auditor of Shiv Limited shall be appointed by the Comptroller-and Auditor-General of India
within 60 days from the date of registration.

“Thus, the appointment of first auditor by Board of Directors on 31.10.2020 is not valid. The Board of
Directors can appoint the first auditor in case the Comptroller and Auditor-General of India does not appoint
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such auditor within the said period of period 60 days. The Board of Directors of the company shall appoint
such auditor within the next 30 days.

In the case of failure of the Board fo appoint such auditor within the next 30 days, it shall inform the
members of the company who shall appoint such auditor within 60 days at an extraordinary general meeting,
who shall hold office till the conclusion of the first annual general meeting .

Thus, the contention of members that its only the members who can appoint the fms*r auditor of the
Government company, is hot correct.

Question-11
Maya Limited is a public company. Maharashtra Bank (a nationalized bank) is a shareholder holding 18% of the
subscribed capital of the company. Explain how the following shall be appointed:
(i) First auditor
(i} Subsequent auditor
[July 20211
OR
A Public Company whose shareholders include XYZ Bank (a nationalized bank) holding 18% of the subscmbed
capital of the company
: : [MTP March 2018]
: OR
A company includes the following shareholders also:
1) Bank of Baroda (A nationalized Bank) holding 12% of the subscribed capital in the company.
2) National Insurance Company Limited (carrying on General Insurance Business) holding 10% of the
. subscribed capital in the company.
3) Maharashtra State Financial Corporation (A Public Financial Institution) holding 8% of the subscribed
capn'ral in The company.
Advise the company whether the provuswns related To 'appointment of auditor in case of Government Company’
are applicable to it. Discuss in the light of the provisions of the Companies Act, 2013.
‘ ' [MTP Oct 2019]
Answer
According to section 2(45) of the Companies Act, 2013, "Government company" means any company in which
not less .than 51% of the paid-up share capital is held by the Central Government, or by any State
Government or .Governments, or partly by the Central Government and partly by one or more State
| Governments, and includes a company which is a subsidiary company of such a Government company.

In the given case, the total shareholding of the Maharashira Bank in Maya Limited, is just 18% of the
subscribed capital of the company. Hence, Maya Limifed is not a government company. Hence, The provisions
applicable to non-government companies in relation to the appointment of auditors shall apply.
The auditor shall be appointed as follows:
(u) According to section 139(6) of the Companies Act, 2013, the first auditor of a company, other than a
Government company, shall be appointed. by the Board of Directors within 30 days from the date of
- registration of the company and in the case of failure of the Board to appoint such auditor, it shall
inform the members of the company, who shall within 90 days at an extraordinary general meeting
appoint such auditor and such auditor shall hold office ftill the conclusion of the first annual general
meefting.

(i) The company shall, at the first annual general meeting, appoint an individual or a firm as an auditor who
shall hold office from the conclusion of that meeting till the conclusion of its sixth annual general
meeting and thereafter till the conclusion of every sixth meeting.

Before such appointment of auditor is made, the written consent of the auditor o such appointment,
and a certificate from him or firm of auditors that the appointment, if made, shall be obtained from
the auditor:
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Further, the company shall inform the auditor concerned of his or its appointment, and also file a notice
of such appointment with the Registrar within 15 days of the meeting in which the auditor is appointed
(Form ADT-1).

Question 12

Mr. Suresh, a Chartered Accountant, was appointed by the Board of Directors of AB Limited as the First

Auditor. The company in General Meeting removed Mr. Suresh without seeking the approval of the Central

Government and appointed Mr. Gupta as Audifor in his place ? .
: : [MTP Aug 2018]

Answer

Section 140(1) stipulates that any auditor appomTed under section 139 may be removed from office before

the expiry of his term by passing special resolution in general meeting, after obtaining the previous approval

of the Central Government in that behalf.

.Provided that before taking any action under subsection (1) of Section 140, the auditor concerned shall be

given a reasonable opportunity of being heard.

The first auditors appointed by Board of Directors can be removed in accordance with the provision of
Section 140(1) of the Companies Act, 2013. Hence, the removal of the first auditor appointed by the Board
without seeking approval of the Central Government is invalid. The company contravened the provision of the
Act. '

Question 13

Mr. Honest, an auditor of MM company ltd. has colluded with the company for a fraud. The Central

Government has applied to Tribunal about the said fraud by Mr. Honest. State the provisions of the

Companies Act, 2013 regarding the steps that can be taken by Tribunal when it finds that the auditor of a

company has acted in a fraudulent manner.

' [MTP Aug 18]

Answer

Auditor acts in a fraudulent manner or abetted or colluded in any fraud [Section 140(5) of the Companies Act,

2013]

(i) On satisfaction of Tribunal that the auditor of a company has acted in a fraudulent manner etc.: Without
pr*ejudice to any action under the provisions of this Act or any other law for the time being in force, the
Tribunal either suo moto or on an application made to it by the Central Government or by any person
concerned, if it is satisfied that the auditor of a company has, whether directly or indirectly, acted in a
fraudulent manner or abetted or colluded in any fraud by, or in relation o, the company or its dlrecfor‘s or
off«cers it may, by order, direct the company to change its auditors.

(i) Requirement for change of auditor: If the application is made by the Central Government and the Tribunal
is satisfied that any change of the auditor is required, it shall within fifteen days of receipt of such
application, make an order that he shall not function as an auditor and the Central Government may appoint
another auditor in his place.

Question 14 :
AB & Associates, a firm of Chartered Accountants was re-appointed as auditors at the Annual General
Meeting of X Ltd. held on 30-09-2019. However, the Board of Directors recommended o remove them
before expiry of their term by passing a resolution in the Board Meeting held on 31-03-2020. Subsequently,
having given consideration to the Board recommendation, AB & Associates were removed at the general
meeting held on 25-05-2020 by passing a special resolution subject to approval of the Central Government.
‘Explaining the provisions for removal of second and subsequent auditors, examme the validity of removal of
AB & Associates by X Ltd. under the provisions of the Companies.Act, 2013.

[July 2021, MTP Nov'22]
Answer
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Section 140 of the Companies Act, 2013 prescribes procedure for removal of auditors. Under section 140 (1)
the auditor appointed under section 139 may be removed from his office before the expiry of his term only
by a special resolution of the company, after obtaining the previous approval of the Central Government in
that behalf in the prescribed manner. o

From this sub section it is clear that the approval of the Central Government shall be taken first and
thereafter the special resolution of the company should be passed. '

Provided that before taking any action under this sub-section, the auditor concerned shall be given a
| reasonable opportunity of being heard.

Therefore, in terms of section 140 (1) of the Companies Act, 2013 read with Rule 7 of the Companies (Audit
& Auditors) Rules, 2014, the following steps should be taken for the removal of an auditor before the
completion of his term: . :

e The application to the Central Government for removal of auditor shall be made in Form ADT-2 and
accompanied with fees as provided for this purpose under the Companies (Registration Offices and Fees)
Rules, 2014,

e The application shall be made to the Central Government within thirty days of the resolution passed by
the Board.

e The company shall hold the general meeting within sixty days of receipt of approval of the Central
Government for passing the special resolytion.

Hence, in the instant case, the decision of X Ltd. to remove AB & Associates, auditors of the company at the
general meeting held on 25-5-2020 subject to approval of Central Government is not valid. The Approval of
the Central Government shall be taken before passing the special resolution in the general meeting.

Question 15 ,
Gajendra Ltd. was incorporated in 1995 in the town of Alwar. Tts main business is manufacturing tiles. It is in
the process of appointing statutory auditors for the financial year 2021 -22. Advise whether the following
persons are qualified to be appointed as statutory auditor of the Gajendra
(i) Maninder, a qualified Chartered Accountant, holds equity shares of nominal value of Rs. 2,00,000 of
Narender Ltd., which is an associate company of Gajendra Ltd.
(ii) Dinesh, a qualified Chartered Accountant, whose soh owes Gajendra Ltd. a sum of Rs. 99,000
(iii) Rajender, a qualified Chartered Accountant, who has been convicted in the year 2005 by a Court for an
of fence involving fraud.
[MTP April 2022]
OR

Gizmo Limited was incorporated in 1990 in the town of Alwar. Its main business is manufacturing high quality
bangles. It is in the process of appointing statutory auditors for the financial year 2021 -22. Advise whether
the following persons are qualified to be appointed as statutory auditor of the Gizmo Limited:
(1) Priyansh, a qualified chartered accountant, is an employee of Gizmo Limited.
(2) Vinod is a practicing Chartered Accountant indebted to Gizmo Limited for rupees 2 lakh.

3 [MTP Nov 22]

Answer

(i) As per section 141 (3)(d)(i) of the Companies Act, 2013, read with Rule 10 of the Companies (Audit and
Auditors) Rules, 2014, a person is disqualified to be appointed as an auditor if he, or his relative or
partner holding any security of or interest in the company or its subsidiary, or of its holding or associate
company or a subsidiary of such holding company. "
Hence, Maninder is disqualified to be appointed as an auditor in Gajendra Ltd. as he holds securities in
the Narender Ltd. (associate company of Gajendra Ltd.)

(i) As per section 141(3)(d)(ii) a person is disqualified o be appointed as an auditor if he, or his relative or
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partner is indebted fo the company, or its subsidiary, or its holding or associate company or a subsidiaryﬁ
of such holding company, in excess of Rs. 5 Lacs.

Hence, Dinesh is not disqualified as the limit of indebtedness for the auditor or his relative is exceeding
Rs.5,00,000 and in this case Dinesh's son owes only Rs. 99,000.

(iii) As per section 141(3)(h), a person who has been convicted by a court of an offence involving fraud and a
period of 10 years has not elapsed from the date of such conviction , shall not be qudlified to be
appointed as an auditor of a company.

Though Rajender was convicted by a court for an offence involving fraud but as a period of 10 years
have elapsed, hence, Rajendra is qualified to be appointed as statutory auditor of Gajendra Ltd.

Question 16
Examine the validity of the following with reference to the provisions of the Companies Act, 2013:-

() “Mr. A", a practicing Chartered Accountant, is holding securities of "XYZ Ltd." having face value of Rs.
900/-. Whether Mr. A is qualified for appointment as an Auditor of "XYZ L1d."? '

(i)  “Mr.P" is a practicing Chartered Accountant and “Mr. Q", the relative of "Mr. P", is holding securities
of “ABC Ltd.” having face value of Rs. 90,000/-. Whether "Mr. P* is Qualified from being appointed as
an Auditor of "ABC Ltd."?

‘ [MTP Oct, 2018]
OR
Mr. Ram brother of CA. Shyam, a practicing chartered accountant, acquired securities of M/s. Cool Ltd.
having market value of Rs. 1,20,000 (face value Rs. 95,000). State whether CA. Shyam is qualified to be
appointed as a statutory auditor of M/s. Cool Ltd. '
[Nov 18, MTP Oct, 2021]
Answer ,

(i)  According to section 141 (3)(d) (i), an auditor is disqualified to be appointed as an auditor if he, or his
relative or partner holding any security of or interest in the company or its subsidiary, or of its holding
or associate company or a subsidiary of such holding company:

- In the present case, Mr. A. is holding security of Rs. 900 in the XYZ Ltd, therefore he is not eligible for
appointment as an Auditor of "XYZ Ltd".

(i) = As per section 141 (3)(d)(i), an auditor is disqualified to be appointed as an auditor if he, or his relative
or partner holding any security of or interest in the company or its subsidiary, or of its holding or
associate company or a subsidiary of such holding company: Further as per proviso to this Section, the
relative of the auditor may hold the securities or interest in the company of face value not exceeding
of Rs. 1,00,000. N

In the present case, Mr. Q. (relative of Mr. P, an auditor), is having securities of Rs. 90,000 face Value in the
ABC Ltd., which is as per requirement of proviso to section 141 (3)(d)(i), Therefore, Mr. P will not be
|- disqualified to be appointed as an auditor of ABC Ltd

Question 17
Examine the following situations in the light of the Companies Act, 2013
() Mr. Ayush, a Chartered accountant has been appointed as an auditor of X Lid. in the Annhual General
Meeting of the company held in September, 2018, in which he accepted the assignment. Subsequently, in
January, 2019 he joined B, as a partner for the consultancy firm of Mr. B. Mr. B is working also working
as a Finance Executive of X Ltd. ,
(i) “Mr. Abhi", a practicing Chartered Accountant, is holding securities of “Abhiman Ltd." having face value
of Rs. 1000/-. Whether Mr. Abhi is qualified for appointment as an Auditor of Abhiman L1d."?
o [MTP March 19, May 20, RTP May 19]
Answer ‘ » ‘ :
@) - (i) Provisions and Explanation: Section 141(3) (c) of the Companies Act, 2013 prescribes that any person
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who is a partner or in employment of an officer or employee of the company will be disqualified to act
as an auditor of a company. Sub- section (4) of Section 141 provides that an auditor who becomes
subject, after his appointment, to any of the disqualifications specified in sub-sections (3) of Section
141, he shall be deemed to have vacated his office as an auditor.

Conclusion: In the present case, Ayush, an auditor of X Ltd., joined as partner with B, who is Finance
executive of X Ltd., has attracted clause (3) (¢) of Section 141 and, therefore, he shall be deemed to
have vacated office of the auditor of X Limited.

(i) As per section 141 (3)(d) (i) an auditor is disqualified to be appointed as an auditor if he, or his relative
or partner holding any security of or interest in the company or its subsidiary, or of its holding or
associate company or a-subsidiary of such holding company

In the present case, Mr. Abhi. is holding security of Rs. 1000 in the Abhiman Ltd, therefore he is not
eligible for appointment as an Auditor of "Abhiman Ltd.”

Question 18
New Limited appointed an individual firm, Naresh & Company, Chartered Accountants, as Auditors of the
company at the Annual General Meeting held on 30 September 2019. Mrs. Reena, wife of Mr. Naresh,
invested in the equity shares face value of Rs. 1 lakh of New Limited on 15 October 2019. But Naresh &
Company continues to function as statutory auditors of the company. Advice, Naresh & Company on the
continuation of such appointment, as per provisions of the Companies Act, 2013.
[MTP Aug 18, April 19, RTP May 20, Nov 20]
: OR :

Mrs. Sita, wife of CA. 'Arjun' the statutory auditor of Stellar Builders Limited, acquired shares in the
company for a face value of Rs.75,000/- on 15th March, 2018. CA. ‘Arjun’, issued his audit report on 25th
April, 2018. Examine the validity of this transaction under the Companies Act, 2013, Would your answer be
different if face value of the shares have been Rs. 1,50000/- (market value Rs. 95,000/-)

' [RTP Nov 18]
Answer
Disqualification of auditor: According to section 141(3)(d)(i) of the Companies Act, 2013, a person who, or his
relative or partner holds any security of the company or its subsidiary or of its holding or associate company
| or a subsidiary of /such holding company, which carries voting rights, such person cannot be appointed as
auditor of the company. Provided that the relative of such person may hold security or interest in the company
of face value not exceeding 1 lakh rupees as prescribed under the Companies (Audit and Auditors) Rules, 2014.

Tn the case Mr. Naresh, Chartered Accountants, did not hold any such security. But Mrs. Reena, his wife held
equity shares of New Limited of face value Rs. 1 lakh, which is within the specified limit.

Further Section 141(4) provides that if an guditor becomes subject, after his appointment, Yo any of the
disqualifications specified in sub-section 3 of section 141, he shall be deemed to have vacated his office of
auditor. Hence, Naresh & Company can continue o function as auditors of the Company even after 15 October
2019 i.e. after the investment made by his wife in the equity shares of New Limited.

Answer to part (ii) of the guestion in OR part (Mrs. Sita):

Yes, answer will be different in case where the face value of acquired shares is Rs. 1,50,000. Then in that

case: .

(i) Corrective_action to maintain the limit specified (i.e., 1 lac) shall be taken by the auditor within 60 days
of such acquisition, or )

(i) Failure to take such corrective action shall lead to auditor has fo vacate his office.

Question 19
Examine whether the following persons are eligible for being appointed as auditor under the provisions of the
Companies Act, 2013: .
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i. "Mr. Prakash" is a practicing Chartered Accountant and "Mr. Aakash", who is a relative of "Mr. Pr'akashﬁ
holding securities of "ABC Ltd." having face value of Rs. 70,000/~ (market value Rs. 1, 10,000/ -). Director
of ABC Ltd. want to appoint Mr. Prakash as an auditor of the company: . :

ii. Mr. Ramesh is a practicing Chartered Accountant indebted to MNP Ltd. for Rs. 6 lacs. Directors of MNP
Ltd. want fo appoint Mr. Ramesh as an auditor of the company. '

iii. Mrs. KVJ spouse of Mr. Kumar, a Chartered Accountant, is the store keeper of PRC Ltd. Directors of PRC
Ltd. want to appoint Mr. Kumar as an auditor of the company.
' : [Nov 19, MTP Nov 2021]
Answer
i. Already covered in previous questions
ii. Already covered in previous questions
iii. As per section 141(3)(f), an auditor is disqualified to be appointed as an auditor if a person whose relative]
is a director or is in the employment of the company as a director or a key managerial personnel.

In the instant case, since Mrs. KVJ Spouse of Mr. Kumar (Chartered Accountant) is the store keeper (not g
director or KMP) of PRC Ltd., hence Mr. Kumar will not be disqualified to be appointed as an auditor in the
said company.

Question 20 v

Three chartered accountants, Mr. Robert, Mr. Ram and Mrs. Rohini, formed a Limited Liability Partnership

under the Limited Liability Partnership Act, 2008 in the name of 'R & Associates LLP', practicing chartered

accountants. SR Ltd. intends to appoint 'R & Associates LLP' as auditors of the company.

Examine the validity of the proposal of SR Ltd. to appoint’ ‘R & Associates LLP', a body corporate, as an

auditor of the company as per the provisions of the Companies Act, 2013, ' .
: [Jan 2021]

Answer , ' : '

As per the provisions of Section 141 (3) of the Companies Act, 2013 read with Rule 10 of Companies (Audit

and Auditors) Rule 2014, a body corporate other than a limited liability partnership registered under the

Limited Liability Partnership Act, 2008 shall not be qualified for appointment as auditor of a company.

In the given case, proposal of SR Ltd. fo appoint 'R & Associates LLP' as auditors of the company is valid as
the restriction marked for appointment as auditor for a body corporate is not applicable fo Limited Liability

Parfner‘shi_g.

Question 21 v ,
State the provisions of the Companies Act, 2013 regarding the signing of the Audit report by the Auditors of
the company

[MTP March 18]
Answer
‘Section 145 of the Companies Act, 2013 provides for auditors to sign audit reports, etc. According to this
section: : '

(i)  The person appointed as an auditor of the company shall sign the auditor's report or sign or certify any
other document of the company in accordance with the provisions of sub-section (2) of section 141 (i.e.
in case of firm including LLP, only Chartered Accountants are authorised o act and sign).

(i} The gualifications, observations or comments on financial transactions or matters, which have any

~ adverse effect on the functioning of the company mentioned in the auditor's report shall be read
before the company in general meeting and shall be open to inspection by any mémber of the company.

Question 22 . ;
What are the rights of the auditor of a company in respect of attending the General Meeting.

[MTP Oct 18]
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Answer

Section 146 of the Companies Act, 2013 provides for auditors to aftend geneml meeting. According to this

section:

(i) All notices of, and other communications relating to, any geneml meeting shall be forwarded to the
auditor of the company.

(i) The auditor shall, unless otherwise exempted by the company, aftend either by himself or Through his
authorised representative, who shall alse be qualified o be an auditor, any general meeting.

(iii) The auditor shall have right to be heard at such meeting on any part of the business which concerns him
as the auditor.

Question 23
The Board of Directors of A Ltd. requested its Statutory Auditor to accept the assignment of deS|gmng and
implementation of suitable financial information system to strengthen the internal control mechanism of the
Company. How will you approach to this proposal, as an Statutory Auditor of A Ltd., taking into account the:
consequences, if any, of accepting this proposai?

[May 19, RTP May 2021, MTP 2 May'23]

OR
SSR & Co. (Statutory Auditors) while conducting audit for financial year 2021-22, find out some manipulative
entries in books of accounts of ASR Ltd. Auditors told the MD that internal control system of company is not
reliable. The Board of Directors of ASR Lid. requested them to accept the assignment of designing and
implementation of suitable financial information system to strengthen the internal control mechanism of the
Company. The Company offered them a fee of Rs.10 lakhs plus taxes for this assignment for betterment of
company. But Statutory Auditor refused to take the assignment. What are the consequences if they accept
this assignment?
[May 2023]

Answer
According to section 144 of the Companies Act, 2013, an auditor appointed under this Act shall provide to the
company only such other services as are approved by the Board of Directors or the audit committee, as the
case may be. But such services shall not include designing and implementation of any financial information
system.

. i

In the said instance, the Board of directors of A Lid. requested its Statutory Audifor to accept the
assignment of designing and implementation of suitable financial information system to strengthen the
internal control mechanism of the company. As per the above provision said service is strictly prohibited.

In case the Statutory Auditor accepts the assignment, he will attract the penal provisions as specified in
Section 147 of the Companies Act, 2013.

In the light of the as above provisions, we shall advise the Statutory Auditor not to take up the above stated
assignment.

Question 24
ABC & Co., Chartered Accountants, are s’rm‘ufory auditors of Moon Exports Limited. In an inquiry, it is proved
that ‘A", one of the partners of the firm has acted in fraudulent manner and coliuded in fraud to its partners.
Explain the consequences of such act under the provisions of the Companies Act, 2013,

’ [May 2022]
Answer
According to section 147(5) of the Companies Act, 2013, where, in case of audit of a company bemg
conducted by an audit firm, it is proved that the partner or partners of the audit firm has or have acted'in a
fraudulent manner or abetted or colluded in any fraud by, or in relation to or by, the company or its directors
or officers, the liability, for such act shall be of the partner or partners concerned of the audit firm and of
the firm jointly and severally.

Provided Tha'r in case of criminal liability of an audit flr'm, in respect of liability other than fine, the

Chap?er’ 10 Audit and Auditors Page 179

\\‘




The Ultimate Solution - Question Bank - By Shubham Singhal (AIR 4)

concerned partner or partners, who acted in a fraudulent manner or abetted or, as the case may be, colluded
in any fraud shall only be liable.

Here, ‘A’ the partner of ABC & Co. on inquiry was found that he acted in a fraudulent manner or colluded in
fraud to its parthers.

Accordingly, 'A’ the partner, partners concerned and the firm 'ABC & Co.' jointly & severally liable for the fine.

With respect to criminal liability of the firm 'ABC & Co.', the concerned partner or partners, who acted ina
fraudulent manner or colluded in any fraud, shali only be liable.

Question 25

Mr. Govind Ram is a partner and in- charge (and certifies financial statements) of P & Associates. The firmis |

appointed as an auditor firm of Kanha Limited (listed company). Mr. Govind Ram retires from P & Associates
and after some time join Gupta & Gupta firm as a partner, on 20/05/22. In the general meeting of Kanha
Limited held on 15/06/22, the company appointed Gupta & Gupta firm as next auditor of the company. Advise
Kanha Limited, whether the company has adhered to the provision of the Company Act, 2013, by appom'l'mg
Gupta & GupTa as auditor for the company?
[RTP Nov 22]
Answer'
According to Section 139(2) of the Companies Act, 2013, no listed company or a company belonging to such
class or classes of companies as may be prescribed, shall appoint or re-appoint—
(@) an individual as auditor for more than one term of five consecutive years; and
(b) * anaudit firm as auditor for more than two terms of five consecutive years. Provided that -
() an individual auditor who has completed his ferm under clause (a) shall not be eligible for re-
appointment as auditor in the same company for five years from the completion of his term;
(i) an audit firm which has completed its term under clause (b), shall not be eligible for re- appointment
as auditor in the same company for five years from 'rhe complehon of such term.

Provided further that as on the date of appoin'rmem no audit firm having a common partner or partners to the
other audit firm, whose tenure has expired in a company immediately preceding the financial year, shall be
appointed as audn‘or‘ of the same company for a period of five years.

As per Explanaﬁon ITin Rule 6(3) of the Companies (Audit and Audh‘ors) Rules, 2014, if a partner, who is in
charge of an‘audit firm and also certifies the financial statements of the company, retires from the said firm
and joins ano‘rher firm of chartered accountants, such oTher firm shall also be ineligible to be appointed for a
period of five years.

Here, Mr. Govind Ram has retired from P & Associates and Jjoined Gupta & Gupta Firm. Mr. Govind Ram’
was a partner, in- charge Associates (and certifies the financial statement of the company) in P &
Assocm‘res He retires from P & Associates and joins Gupta & Gupta firm.

As pen ‘the facts of the question and provisions of law, Gupta & Gupta Firm will also be ineligible, to be
appointed as auditor of Kanha Limited (listed company) for a period of 5 years.

Question 26
P Limited appointed "XYZ & Co.", an audit firm, as Auditor of the company at the Annual General Mee‘hng held
on 30th September, 2021. Mr. X Y and Z are partners in XYZ & Co. With reference to the Companies Act,
2013, examine, the validity of appointment of the XYZ & Co. in each of the following cases separately:
(i) Mrs. Q, wife of Mr. X has invested in the equity shares of P Limited having face value of %1 lakh.
(i) Mrs. Q, wife of Mr. X has given guarantee in relation To a loan taken by 6 from P Limited of an amoum‘ ’
worth  1,50,000.
(iii) Mrs. Q, wife of Mr. X is indebted to Z Limited for ¥10,00,000 (P Limited holds one fourth of the pmd up
EqunTy Share Capl‘ral of ZLtd.)
[Nov 22]
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Answer
Already covered in prior questions.
Question 27
L Ltd. having 2,000 members with paid-up capital of 1 crore, decided to hold its Annual General Meeting (AGM)
on 21 August, 2022. On 2nd July, 2022, 50 members holding paid-up capital of 6 lakhs in aggregate, has given
notice of their intension for a resolution to be passed at the AGM for appointing Dawar & Co., as its Statutory
auditor from FY 2022-23 onwards, instead of its existing Statutory auditor, SNS & Co. which was originally
appointed for 5 years ferm and had completed only 3 years term. When such notice was received by existing
auditors, they sent a r'epresen'raﬁon in writing to the company along with a request for its notification to the
members of the company. :
In the context of aforesaid facts, answer the following queshon(s) according o provisions of the Companies
Act, 2013: ,
(i) Whether the said notice was given by adequate number of members and within the prescribed time limit
tol Lid.?
(i) Whether the company was bound to send such representation to its members made by SNS & Co?
[May 2023]

Answer: (For Practice in class. Student may refer ICAI Suggested Answer)

- MCQs

Q‘gesﬁon 1: [Section 140(4)]

For appointing an auditor other than the r'e'rnr'mg auditor,
(a) Special notice is required. '
(b) Ordinary notice is required.
(¢) Neither ordinary nor special notice is required
(d) Approval of Central Government is required

(ICATI Module)

Answer - (a)
Summary: Special no’rlce shall be required for a resolution at an AGM appointing as auditor a person
other than a retiring;auditor, or providing expressly that a retiring auditor shall not be re-appointed.

L

Question ‘2 |Sec1|on 144]

Which of the following is a service prohibited to be rendered by the auditor of the Company?
(a) Design and implementation of any financial information system
(b) Making report to the members of the company on the accounts examined by him.
(¢) Compliance with the auditing standards

(d) Repor"rmg of fraud against the company by officers or employees to the Central Government
(MTP1 May 2023)

Answer - (a)
Summary: Design and implementation of cmy financial information system is a prohibited service along
with other services u/s 144

Qgeshon 3: |Sechon 139]

The word ‘firm’ for the purpose of Section 139 shall mclude—
(a) Ahn individual audn'or' h
(b) LLP .
(c) Bothan mdw:dual auleor and LLP
(d) A company

Answer - (b) '
Summary: As per sec 139(1), every co shall at first AGM appom‘r mdlvadual or firm (LLP) as an auditor
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Question 4: [Section 1361

Vinod is a director of Prem Limited. He intends to participate in the board meeting through video
conferencing and has intimated the same to the chairperson af the beginning of calendar year. Advise,
Vinod for how long such declaration shall be valid.
(a) 1 month

(b) 6 months -

(c) 1year

(d) She has to furnish declaration for each meeting separately

(MTP May 2022/ May 2023)

Answer - (c)
Summary: As per Section 173(4), "Every Director shall communicate its intention to participate in

board meeting to chairman at start of calendar year and it shall be valid for 1 year".

Question 5: [Section 139(5)] -

The auditor of a Government Company shall be appointed or re- appointed by-

(a) The Central Government

(b) Comptroller and Auditor General of India (CAG).

(¢) Central Government on the advice of Compftroller and Auditor General of India.

(d) Chairman of the Board of Directors

Answer - (b) !
Summary: In case of a Govt co, C&AG shall appoint an auditor who is duly qualified to be appointed as an

auditor within 180 days from the from commencement of the FY.

Question 6: [Section 1391

Birthday Card Limited, a listed company can appoint or re-appoint, Mishra & Associates (a firm of Chartered
Accountants), as their statutory auditors for:
(a) One year only
(b) One term of 3 consecutive years only
(c) One term of 4 consecutive years only
(d) Two terms of 5 consecutive years

(MTP May 2022/ ICAI Module/ MTP1 May 2023)

Answer - (d)
Summary: A firm shall be appointed as statutory auditor for maximum 2 terms of 5 consecutive years.

estion 7: [Section 13

| Every company shall, at the first annual general meeting, appoint an individual or a firm as an auditor who shall
hold office from the conclusion of that meeting till the conclusion of its:

(a) Second annual general meeting ' ‘

(b) Fourth annual general meeting

(¢) Sixth annual general meeting

(d) Eight annual general meeting
(MTP November 2022/ May 2023)

Answer - (c) :
Summary: Subsequent auditor shall hold of fice from conclusion of 1stAGM till conclusion of 6th AGM"
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e

Chapter 11 - Companies Incorporate Outside India ]

.

Question 1:

(i) ABCL1d., a foreign company having its Indian principal place of business at Kolkata, West Bengal is required
to deliver various documents to Registrar of Companies under the provisions of the Companies Act, 2013. You
are required to state, where the said company should deliver such documents.

(ii) In case, a foreign company does not deliver its documents to the Registrar of Companies as required under
section 380 of the Companies Act, 2013, state the penalty prescribed under the said Act, which can be levied.
[ICAT Module]

Answer: :

(i)  The Companies Act, 2013 vide section 380 state that every foreigh company is required to deliver to the
Registrar for registration, within 30 days of the establishment of office in India, documents which have
been specified therein. According to the Companies (Registration of Foreign Companies) Rules, 2014, any
document which any foreign company is required to deliver to the Registrar shall be delivered to the

~ Registrar having jurisdiction over New Delhi.

(i)  The Companies Act, 2013 lays down the governing provisions for foreign companies in Chapter XXII
which is comprised of sections 379 fo 393. The penalties for non- filing or for contravention of any
provision for this chapter including for non-filing of documents with the Registrar as required by section
380 and other sections in this chapter are laid down in section 392 of the Act which provides that if a
foreign company contravenes the provisions of this Chapter, the foreign company shall be punishable with
a fine which shall not be less than 1,00,000 but which may extend to 3,00,000 and in the case of a
continuing offence, with an additional fine which may extend to 50,000 for every day after the first
during which the contravention continues and every officer of the foreign company who is in default shall
be punishable with fine which shall not be less than 25,000 but which may extend to 5,00,000.

Question 2:
DEJY is a Company zL:mn“ed incorporated in Singapore desires to establish a branch office at Mumbai. You
being a practicing Chartered Accountant have been appointed by the company as a liaison officer for
compliance of legal formalities on behalf of the company. Exammmg the provisions of the Companies Act, 2013,
answer The following:
(i) Whether branch office will be considered as a company incorporated outside India.
(ii) If yes, state the documents you are required to furnish on behalf of the company, on the establishment of
a branch office at Mumbai.
: [ICAT Module]
OR ,
Delegare Limited, incorporated in Singapore desires to establish a place of business at Mumbai, You being a
practicing Chartered Accountant have been appointed by the company as a liaison officer, for compliance of
legal formalities on behalf of the Co. Examining provisions of the Companies Act, 2013, state the documents
you are requlred to furnish on behalf of the company, on establishment of a place of business at Mumbai.
[CA Final MTP March 2021]
" OR
Transtar Limited, a company. incorporated in Thailand, has a place of business through an agent in Bangalore.
The agent transacts the business on behalf of the company through electronic mode. As regards Transtar
Limited, answer the following: '
i.. Whether Transtar Limited shall be cailed a foreign company within the meaning of Companies Act, 2013?
ii. What are the regulatory requirements under the Companies Act, 2013 to be complied with by a company
which has established its place of busmess in India with respect to delivery of documents efc. fo
Registrar??
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[CA Final Nov 2019 -~ Old]
Answer: :
() According to section 2(42) of the Companies Act, 2013, "Foreign company” means any company or body
corporate incorporated outside India which- ‘
(a) has a place of busmess in India whether by itself or through an agent, physically or through electronic
mode; and

(b) conducts any business activity in India in any other manner.
Further, branch offices are generally considered as reflection of the Parent Company’ office. Thus, branch
offices of a company incorporated outside India are considered as a place of business for conducting business
activity in India and will be required to follow provisions of this chapter and such other provisions as may be
specified elsewhere under Companies Act, 2013.

(i) Under section 380(1) of the Companies Act, 2013 every foreign company shall, within 30 days of the
establishment of place of busmess in India, deliver to the Registrar for registration the following
documents:

(a) a certified copy of the charter, statutes or memorandum and articles, of the company or other
instrument constituting or defining the constitution of the company. If the instruments are not in the
English language, a certified translation thereof in the English language: :

(b) the full address of the registered or principal office of the company:

(c) alist of the directors and secretary of the company containing such particulars as may be prescribed;

In relation o the nature of particulars to be provided as above, the Companies (Registration of Foreign
Companies) Rules, 2014, provide that the list of directors and secretary or equivalent (by whatever name
called) of the foreign company shall contain the following par“rlcular‘s for each of the persons included in such
list, namely: '

(a) personal name and surhame in full:

(b) any former name or names and surname or surnames in full
" (¢) father's name or mother's name or spouse's hame;

(d) date of birth;

(e) residential address;

(f) nationality;

If the present nationality is not the nationality of origin, his nationality of origin;

(a) passport Number, date of issue and country of issue; (if a person holds more than one passpor-'r then
details of all passports to be given)

(b) income-tax -permanent account number: (PAN) if apphcable

~(c) occupation, if any;

(d) whether directorship in any other Indian company, (Director Identification Number (DIN), Name and

Corporate Identity Number (CIN) of the company in case of holding dur‘ecforsh:p)
“(e) other directorship or directorships held by him;

(f) Membershlp Number (for SecreTar‘y only); and .

(g) e-mail ID.

(h) the name and address or the names and address of one or more person's resident in India authorized to
accept on behalf of the company service of process and any notices or other documents required o be
served on the company;

(i) the full address of the office of the company in India which is deemed to be its principal place of

~ business in India;

(j) particulars of opening and closing of a place of business in India on earlier occasion or occasions;

(k) declaration that none of the directors of the company or the authorized representative in India has ever
been convicted or debarred from formation of companies and managemen’r in India or abroad; and

() any other information as may be prescribed.
(m) According fo the Companies (Registration of Foreign Compames) Rules, 2014, any document which any

foreign company is required to deliver 1o the Registrar shall be delivered to the Registrar having

. .Chapter 11 COmpanieé Incorporated Qutside India R ‘ Page 184




The Ultimate Solution ~ Question Bank - By Shubham Singhal (AIR 4)

jurisdiction over New Delhi.

Question 3:

Galilio Ltd. is a foreign company in Germany, and it has established a place of business in Mumbai. Explain the

relevant provisions of the Companies Act, 2013 and rules made thereunder relating to preparation and filing of

financial statements, as also the documents to be attached along with the financial statements by the foreign
company. '
[ICATI Module]

Answer:

Preparation and filing of financial statements by a foreign company:

According To section 381 of the Companies Act, 2013:

(i) Every foreign company shall, in every calendar year, —

(@) make out a balance sheet and profit and loss account in such form, containing such particulars and
including or having attached or annexed thereto such documents as may be prescribed, and

(b) deliver a copy. of those documents to the Registrar.

According to the Companies (Registration of Foreign Companies) Rules, 2014, every foreign company shall

prepare financial statement of its Indian business operations in accordance with Schedule III or as near

thereto as possible for-each financial year including: '

(1) documents that are required to be annexed should be in accordance with Chapter IX i.e., Accounts of
Companies. )

(2) The documents relating to copies of latest consolidated financial statements of the parent foreign
company, as submitted by it to the prescribed authority in the country of its incorporation under the
applicable laws there. : ~

(i) The Central Government is empowered fo direct that, in the case of any foreign company or class of
foreign companies, the requirements of clause (a) of section 381(1) shall not apply, or shall apply subject to
such exceptions and modifications as may be specified in notification in that behalf.

(iii) If any of the specified documents are not in the English language, a certified translation thereof in the
English language shall be annexed. [Section 381 (2)]

(iv) Every foreign company shall send to the Registrar along with the documents required to be delivered to
him, a copy of a list in the prescribed form, of all places of business established by the company in India as
at the date with reference to which the balance sheet referred to in section 381(1) is made.

?

According to the Co{'npunies (Regi;:h:'ation of Foreign Companies) Rules, 2014, every foreign company shall file

with the Registrar, along with the financial statement, in Form FC-3 with such fee as provided under Companies

(Registration Offices and Fees) Rules, 2014 a list of all the places of business established by the foreign

company in India as on the date of balance sheet.

According to the Companies (Registration of Foreign Companies) Rules, 2014, if any foreign company ceases to
have a place of business in Indiq, it shall forthwith give notice of the fact to the Registrar, and as from the
date on which notice is so given, the obligation of the company to deliver any document to the Registrar shall
cease, if it does not have other place of business in India. .

(v) According to the Companies (Regisfmﬁon of Foreign Companies) Rules, 2014,
(a) Every foreign company shall, along with the financial statement required to be filed with the Registrar,
attach thereto the following documents; namely: -
1." Statement of related party transaction
2. Statement of repatriation of profits
3. Statement of transfer of funds (including dividends, if any)
The above statements shall include such other particulars as are prescribed in the Companies
(Registration of Foreign Companies) Rules, 2014.
(b) All these documents shall be delivered to the Registrar within a period of 6 months of the close of the
financial year of the foreign company to which the documents relate. C
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Question 4:

In the light of the provisions of the Companies Act, 2013, examine whether the following Companies can be

considered as a 'Foreign Company": ’

i. M/s Red Stone Limited is a Company registered in Singapore. The Board of Directors meets and executes

business decisions at their Board Meeting held in India.

fi. M/s Blue Star Public Company Limited registered in Thailand has authorized Mr. 'Y' in India o find
customers and to enter contracts with them on behalf of the Company.

iii. M/s Xex Limited Liability Company registered in Dubai has installed its main server in Dubai for maintaining
office automation software by Cloud Computing for its client in India.

[CA Final November 2019 - New/ ICAI Module]
Answer:
Relevant provision:
According to section 2(42) of the Companies Act, 2013 “Foreign company” means any
company or body corporate incorporated outside India which-
a. has a place of business in India whether by itself or through an agent, physically or through electronic:
mode. and
b. conducts any business activity in n India in any other manner

According to the Companies (Registration of Foreign Companies) Rules, 2014, “electronic mode” means carrying

out electronically based, whether main server is installed in India or not, including, but not limited to-

a. business to business and business fo consumer transactions, data interchange and other digital supply
transactions;

b. offering to accept deposits or inviting deposﬁ's or accepflng deposits or subscriptions in securities, in Indla
or from citizens of India;

c. financial settlements, web-based marketing, adv:sor'y and transactional services, da‘rabase services and
products, supply chain management; :

d. online services such as telemarketing, telecommuting, telemedicine, education and information research;
and ‘ ‘ :

e. all related data communication services whether conducted by e-mail, mobile devices, social media, cloud
computing, document management, voice or data transmission or otherwise. -

Given Case and Analysis: :

1. In the given situation, M/s Red Stone Limited is r'eg|s1'er'ed in Singapore. However, it does not have a place
of business in India whether by itself or through an agent, physically or through electronic mode; and does
not conduct any business activity in India in any other manner. Mere holding of board meetings and
executing business decisions in India cannot be termed as conducting business activity in India. Hence, M/s
Red Stone Limited is not a foreign company as per the Companies Act, 2013,

2. In the given situation, M/s Blue Star is registered in Thailand. It has authorized Mr. Y in India to find
customers and enter into contract on behalf of the company. Thus, it can be said that M/s Blue Star
Limited has both place of business in India through an agent, physically or through electronic mode; and is
conducting business activity in India. Hence, M/s Blue Star Limited is a foreign company as per the
Companies Act, 2013.

3. In the given situation, M/s Xex Limited Liability Company is registered in Dubai and has installed its main
server in Dubai for maintaining office automation software by Cloud Computing for its client in India. Thus,
it can be said that M/s Xex Limited Liability Company has a place of business in India through electronic
mode and is conducting business activity in India. Hence, M/s Xex Limited Liability Company is a foreign
company as per the Compames Act, 2013.
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Question 5:
Abroad Ltd., a foreign company without establishing a place of business in India, proposes to issue prospectus
for subscription of securities in India. Being a consultant of the company, advise on the procedure of such an
issue of prospectus by Abroad Ltd. ‘

, [ICAT Module]
Answer:
As per section 389 of the Companies Act, 2013, no person shall issue, circulate or distribute in India any
prospectus offering for subscription in securities of a company incorporated or to be incorporated outside
India, whether the company has or has not established, or when formed will or will not establish, a place of
business in India, unless before the issue, circulation or distribution of the prospectus in India, a copy thereof
certified by the chairperson of the company and two other directors of the company as having been approved
by resolution of the managing body has been delivered for registration to the Registrar and the prospectus
states on the face of it that a copy has been so delivered, and there is endorsed on or attached to the copy,
any consent to the issue of the prospectus required by section 388 and such documents as may be prescribed
under Rule 11 of the Companies (Incorporated outside India) Rules, 2014,
Accordingly, the Abroad Ltd. a foreign company shall proceed with the issue of prospectus in compliance with |
the above stated provisions of section 379 of the Act.

Question 6: : :

Jackson & Jackson LLC, incorporated in Germany, is proposing to establish a business in Mumbai, India. Its
official documents are in German language. Whether Jackson & Jackson LLC can file the required documents
with Registrar in the same language. :
[ICAT Module]
Answer: v

Every foreign company shall, within 30 days of the establishment of its place of business in India, deliver the
documents to the Registrar as per Section 380 of the Companies Act, 2013. Further, if the original
instruments/ documents are not in the English language, a certified translation in the English language is
required for the same and submitted to Registrar.

Question 7:
Swift Pharmaceuticals, a Company registered in Singapore, has started its business in India during the financial
year 2016. The Company has submitted all the required documents with registrar within the due date. On
March 1, 2023, Swift Pharmaceuticals has shifted its principal office in Singapore. Does the Company required
to undertake any steps due.to change in address of principal office.

[ICAT Module]
Answer:
Section 380 (3) provides that where any alferation is made or occurs in the documents delivered to the
Registrar under section 380, the foreign company shall, within 30 days of such alteration, deliver fo the
Registrar for registration, a return containing the particulars of the alteration in the prescribed form. The
Companies (Registration of Foreign Companies) Rules, 2014, has prescribed that the refurn.containing the
particulars of the alteration shall be filed in form FC-2 along with prescribed fees. Accordingly, Swift
Pharmaceuticals is required to submit the full address of the new registered or principal office of the company
by March 30, 2023. :

Question 8: v
Z Limited, a Foreign Company, incorporated in Japan has a branch office in Hyderabad in India. Mr. Bhartiya,
the Indian Citizen holds preference shares of Z Limited which comprises 10% of the paid-up share capital of
the company. Deshi Limited, a company incorporated in India holds equity shares of Z Limited which comprises
45% of the paid-up share capital of the company. During the financial year 2019-20, there has been alteration
in the particulars of the documents mentioned under section 380 of the Act and the company has failed to
submit the alterations to the Registrar within 30 days. Analyze in the light of the applicable laws the
consequences of failure on the validity of any contracts entered into by the foreign company?

g [CA Final MTP April 2021 - New]
Answer: ‘
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Relevant provision: _

As per Section 379 of the Companies Act, 2013 where not less than fifty per cent of the paid-up share capital,
whether equity or preference or partly equity and partly preference, of a foreign company is held by one or
more citizens of India or by one or more companies or bodies corporate incorporated in India, or by one or
more citizens of India and one or more companies or bodies corporate incorporated in India, whether singly or
in The aggregate, such company shall comply with the provisions of this Chapter and such other provisions of
this Act as may be prescribed with regard to the busmess carried on by it in India as if it were a company
incorporated in India.

As per section 393 of the Act, any failure by a company to comply with the provisions of Chap‘rer' XXII of the
Act shall not affect the validity of any contract, dealing or transaction entered into by the company or its
liability: to-be sued in respect thereof, but the company shall not be entitled to bring any suit, claim any set-
off, make any counter-claim or institute any legal proceeding in respect of any such contract, dealing or
transaction, until the company has complied with the pr'ovusuons of this Act applicable to |T

Given case, Analysis and Conclusion:

In the above question, the provisions of the Companies Act, 2013 are applicable on Z Limited because an |

aggr'ega*re of 55% of the paid-up share capital of the company are held by an Indian citizen and Indian

company..

‘Therefore, Provnsnons of the Companies Act, 2013 apply on the company

However, there has been violation of section 380 of the Act, so as per section 393 of the Act, the vahdn‘y of

any contract entered info by the foreign company shall not be affected, the company may be sued in respect of
such contract but shall not be entitled to bring any suit in respect of such contract until it has complied with

the r-ele'van‘r;pr'ovisions related to the companies incorporated outside India under the Companies Act, 2013.

Quesflon 9: [Controvers:al Question]
In the light of the provisions of the Companies Act, 2013 explam whe'rher' ’rhe followmg Companies can be |
cons:der'ed as a ‘Foreign Company":
. A Company which has no place of business esfablushed in Indla yet is doing onlme business through
Telemarke’rmg in India.
. A Company which is mcorpor‘m‘ed outside India employs agen’rs in Indla but has no place of busmess in
India. :
. A Company incorporated outside India having shareholders who are all Indian citizens.

[CA Final November 2018 New]
_ OR , . ,

Robertson Ltd. is a company registered in Thailand. Although, it has no place of business established in India,
yet it is doing online business through telemarketing in India. Whe'rher' it will be treated as a Foreign Company
under The Compames Act, 2013? Explain. : :
[CA Final May 2015]
Answer: . ‘
‘According to section 2(42) of the Companies Act, 2013, “forelgn company” means any company or body
: cor'por'a're incorporated outside India which:

~has a place of business in India whether by rrself or through an agent, physncally or through electronic

‘mode; and
b. conducts any business activity in India in any other manner.

According to the Companies (Registration of Foreign Companies) Rules, 2014, “electronic mode" means carrying
out electronically based, whether main server is installed in India or not, including, but not limited to ~
i. business to business and business o consumer transactions, data interchange and other digital supply
fransactions;
ii.. . offering to accept deposits or inviting deposits or accepting deposn’rs or subscmphons in securities in.
India or from citizens of India;
iii.  financial settlements, web-based marketing, advisory and transactional services, data base services and
products, supply chain management;
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iv. online services such as telemarketing, telecommuting, telemedicine, education and information
research; and ,

v. all related data communication services whether conducted by e-mail, mobile devices, social media,
cloud computing, document management, voice or data transmission or otherwise

In the light of the said provisions of the Companies Act, 2013, as enumerated above:

i. A company which has no place of business in India but is doing online busmess through telemarketing in
India, will be considered as a ‘Foreign Company'.

i.. A company incorporated outside India which has a place of business in India whether by itself or Through
an agent, physically or through electronic mode, will be considered as foreign company.

Thus, a company incorporated outside India which does not have a place of business in India, will not be
considered a 'Foreign Company'

Author's Note:

The answer of ICAI seems to be based on some literal interpretation which sounds illogical to the Author.
Student may also consider that - Employing an agent.in India would technically establish Place of Business of
India and hence this company will become a Foreigh Company as per Sec 2(42).

iii. A company incorporated outside India having shareholders who are all Indian citizens shall be a 'Foreign
Company' . -
(*It is presumed that The company in question is incorporated outside India, so that provisions of section
2(42) of the Companies Act, 2013 can be applied on it)

Author's Note!

Yet again a confroversial answer. The definition of foreign company in no way depends on the citizenship
except o the extent provided u/s 379. In this case, the co. having shareholders as Indian Citizen will not
make it a Foreign Company. The answer of ICAT is incorrect.

Question 10:
Trans Asia Limited is registered as a public company u/s 4(7) of the erstwhile Companies Act, 1956 which is a
subsidiary of Gadlilio Limited, a foreign company. Trans Asia Limited carries on business in India describing
itself as a foreign company. Can it do so? State the actions that can be taken against the company for-improper
use or description as foreign company under the provisions of the Companies Act, 2013.?

[CA Final Nov 2018-0ld]
Answer:
Foreign Company [Section 2(42)}: “Foreign company” means any company or body corporate incorporated
outside India which:
a. has a place of business in India whether by itself or through an agent, physically or through electronic

mode; and ~

b. Conducts any business activity in India in any other manner.

In the instant case, Trans Asia Limited is registered as a public company u/s 4(7) of the erstwhile Companies
Act, 1956 which is a subsidiary of Galilio Limited, a foreign company. Though Trans Asia Limited is a subsidiary
of a foreign company but since it is registered in India, it is not a foreign company. Hence, it ccmno'r describe
itself asa foreign company.

Action against the improper use/description as foreign co:

As per Rule 12 of the Companies (Registration of Foreign Co.) Rules 2014, if any person or persons trade or
carry on business in any manner under any name or title or description as a foreign company registered under
the Act or the rules made thereunder, that person or each of those persons shall, unless duly registered as
foreign company under the Act and rules made thereunder, shall be liable for investigation under sechon 210
of the Act and action consequent upon that investigation shall be taken against that person.
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Question 11:
Mr. Ziyan an Indian citizen holds 25% of the paid-up capital of Laurel Steven Limited, a company which was
incorporated in Singapore with a paid-up capital of 10 million Singapore Dollars. Swaraj Limited a company
registered in India holds 30% of the paid-up capital of Laurel Steven Limited. Laurel Steven Limited has
recently established a share transfer office at New Delhi. The Company seeks your advice as to what
formalities it should observe as a foreign company under the Companies Act, 2013.

: ‘ [CA Final Nov 2017]
Answer:
In terms of the definition of a foreign company under section 2 (42) of the Companies Act, 2013 a "foreign
company” means any company or body corporate incorporated outside India which: )

i.  has a place of business in India whether by itself or through an agent, physically or through electronic

mode; and
ii.  Conducts any business activity in India in any other manner.

Accordmg to Section 386 of the Companies Act, 2013, "Place of business"” includes a share transfer or
r‘eglsTr'ahon office.

Further, Section 379 states that where not less than 50% of the paid-up share capital, whether equity or
preference or partly equity and partly preference, of a foreign company is held by one or more citizens of
India or by one or more companies or bodies corporate incorporated in India, or by one or more citizens of
India and one or more companies or bodies corporate incorporated in India, whether singly or in the aggregate,
such company shall, in respect of its Indian Business, comply with the provisions of this Chapter and such o‘rher-
provisions of this Act as may be prescribed as if it were a company incorporated in India.

Inthe case given in the question, the following facts are given:
a. Laurel Steven Ltd. was incorporated in Singapore and has a place of business (share transfer office) in
New Delhi; hence, it is a foreign company. '

b. Tts shareholding comprises of 25% held by Mr. Ziyan who is a citizen of India and 30% by qurdj Limited
which is a company registered in India. Together the two Indian shareholders hold 55% of the share
capital of Laurel Steven Ltd.

Therefore, although Laurel Steven Ltd. is a foreign company, due to the holding of more than 50% of its
share capital by two Indian entities, it will be covered under section 379 and will be treated as a company
incorporated in India or as an Indian Conipany.

However, it may be noted that under section 379, the application of the Companies Act, 2013 on Laurel
Steven Ltd. will be only in respect of business carried by it in India and not in relation to its business
- anywhere outside India.

Under Section 380 of the Act, a foreign company is required to file for registration within 30 days of the
establishment of a place of business in India the following documents with the Registrar:
i. acertified copy of the instrument constituting or defining the constitution of the company.-
ii. the full address of the registered or principal office of the company:
ii. a list of the directors and secretary of the company containing such particulars as prescribed under
~~ Companies (Registration of Foreign Companies) Rules, 2014;
iv. the name and address or the names and address of ohe or more person's resnden’r in India who is
authorized for correspondence on behalf of the company..
v. the full address of the office of the company in India which is deemed to be its principal place of
business in India;
vi. particulars of openmg and closmg of a place of business in Indla oh earlier occasion or occasions;
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vii.  declaration that none of the directors of the company or the authorized representative in India has
ever been convicted or debarred from formation of companies and management in India or abroad: and
viii.  any other information as may be prescribed.

Question 12: _

Tokushia Motors Ltd. was incorporated in Japan. Its share capital is held by the following persons:
(a) Citizens of India -~ 10%;
(b) Indian Companies- 40%

The company has opened its representative office in Mumbai oh 15th J anuary, 2021, in order to receive orders

from the Indian Market and make available the delivery of Japanese luxury cars to the Indian purchasers.

The company was not aware of the Indian Company Law, hence could not file the required documents to the

Registrar. The company could file all the required documents only on 28th February, 2021.

Based on the above facts, answer the following questions: _

(i) Whether the provisions of Chapter XXII of the Companies Act, 2013 are applicable on Tokushia Motors
Ltd?

(i) What documents are required to be filed by Tokushia Motors Ltd to the Registrar of Companies?

(iii) By what time all the requisite documents shall be filed? .

[CA Final RTP Nov 2021 -New]

Answer:

(i) Section 379(2) of the Companies Act, 2013, provides that where not less than fifty per cent of the paid-
up share capital, whether equity or preference or partly equity and partly preference, of a foreign
company is held by one or more citizens of India or by one or more companies or bodies corporate
incorporated in India, or by one or more citizens of India and one or more companies or bodies corporate
incorporated in India, whether singly or in the aggregate, such company shall comply with the provisions
of this Chapter and such other provisions of this Act as may be prescribed with regard to the business
carried on by it in India as if it were a company incorporated in India.

In the given case, although the company was incorporated in Japan, however its share capital of not less
than 50% is held by the Indian citizens and Indian companies, hence in terms of section 379(2) all the
provisions per“raiyning to Chapter XXII of the Companies Act, 2013, shall be applicable on it.
; y
(i) In terms of section 380(1) every foreign company shall, within thirty days of the establishment of its
place of business in India, deliver to the Registrar for registration:

a. a certified copy of the charter, statutes or memorandum and articles, of the company or other
instrument constituting or defining the constitution of the company and, if the instrument is not in
the English language, a certified translation thereof in the English language;
the full address of the registered or principal office of the company:

a list of the directors and secretary of the company containing such particulars as may be prescribed;
d. the name and address or the names and address of one or more person's resident in India authorized
To accept on behalf of the company service of process and any notices or other documents required
to be served on the company; :
e. the full address of the office of the company in India which is deemed to be its principal place of
business in Indig;
f. particulars of opening and closing of a place of business in India on earlier occasion or occasions:
9. declaration that none of the directors of the company or the authorized representative in India has
ever been convicted or debarred from formation of companies and management in India or abroad;
and .
h. any other information as may be prescribed.

oo

Further its sub-section (3) provides that where any alteration is made or occurs in the documents
delivered to the Registrar under this section, the foreign company shall, within thirty days of such
alteration, deliver to the Registrar for registration, a return containing the particulars of the alteration in
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the prescriBed form.

(iii) In the given, case the company had established its representative office in India on 15. 01 2021, it was
required to file the documents latest by 14.02.2021 with the Registrar. :

Question 13: [Extra-ordinary question]
Qinghai Huading Industrial Company Ltd., incorporated in China established a place of business at Mumbai. The
Charter / Documents constituting the Company is in Mandarian Chinese (Chinese local language). It is required
inter alia to file a certified translation of above documents with the Registrar of Companies - in India. Who
can authenticate the translated charter/documents as per the provisions of the Companies Act, 2013 and Rules
made there under governing foreign companies in case such translation is made at Mumbai?

' [CA Final May 2018]

| Answer:

According to Rule 10 of the Companies (Registration of Foreign Companies) Rules, 2014,

i. All the documents required to be filed with the Registrar by the foreign companies shall be in English
language and where any such document is not in English language, there shall be attached a translation
Thereof in English language duly certified to be correct in the manner given in these rules.

ii. Where such TmnslaTion is made within India, it shall be authenticated by-
' a. anadvocate, attorney or pleader entitled to appear before any High Court; or
b. an affidavit, of a competent person having, in the opmlon of the Registrar, an adequate knowledge of
the language of the original and of English.

In the instant case, Qinghai Huading Industrial company Ltd. can translate the related documents within India,
and they shall be authenticated by the persons mentioned under the above Rules.

Question 14:
Angalyze under the provisions of the Companies Act, 2013, whether the following Companies can be considered
as a Foreign Company:
i. A Company incorporated outside India and registered in Moscow; Russia has installed its main server in
~ Moscow for maintaining office automation software by cloud computing for its client in India.
ii. A Company which is incorporated outside India employs agents in India but has no place of business in
India. v

iii. ‘A Company incorporated outside India and registered in Australia has authorized Mr. X in India 1o

source customers and subsequently to enter info contracts with them on behalf of the Company.

iv. A Company incorporated outside India and is registered in Mauritius. All the business models, financial

strategy, important decisions are carried and taken out at the Board Meetings held only in India.
: [CA Final Jan 2021 ~-New]
Answer: ' V

i. As per the facts, a company is registered in Moscow, Russia and has installed its main server in Moscow
for maintaining office automation software by Cloud Computing for its client in India. Thus, it can be said
that this company has a place of business in India through electronic mode and is conducting business
activity in India. Hence, the above company is a foreign company by taking into account the provisions of
Section 2(42) of the Companies Act, 2013 read with the Compames (Registration of Foreign Companies)
Rules, 2014.

ii. Inthis case, a company is incorporated outside India and employs agenTs in India but does not have a place
of business in India. As per section 2(42) of the Companies Act, 2013, foreign company means any company
or body corporate incorporated outside India which has a place of business in India whether by itself or

_ through an agent, physically or through electronic mode. Since, the company though employed agent in

. India but have no place of businessin India, so it cannot be termed as foreign company.

iii. In the given situation, a company is reglsTered in Australia. Tt has authorized Mr. X in India to source
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customers and enter into confract on behalf of the company. Thus, it can be said that this company has
both place of business in India through an agent, physically or through electronic mode; and is conducting
business activity in India. Hence, this company is a foreign company as per the Companies Act, 2013.

In the given situation, a company is registered in Mauritius. However, it does not have a place of business
in India whether by itself or through an agent, physically or through electronic mode; and does not
conduct any business activity in India in any other manner. Mere holding of board meetings and executing
business models, fihancial strategies and important decisions in India cannot be termed as conducting
business activity in India. Hence, the above company is not a foreign company as per the Companies Act,
2013. - ’

iii.

Question 15:

Phil Heath Systems Incorporated (PHSI), is a for‘eagn Company registered in Australia and has established a
place of business in India. The financial statements pertaining fo the Indian business operations for the year
ended 31st March, 2020 were prepared by the Company. Referring to the provisions of the Companies Act,
2013 advise the Company on the following matters: '
i. Whether the accounts of the Company pertaining to Indian business operations shall be audited? If yes, by

whom?

i. What is the due date for filing the audited financial statements with the Registrar of Companies (RoC)?
iii. What is the effect of the contracts entered by an Indian Company with PHSI in case PHST has not filed

financial statements with the RoC?

iv. In which e-form and within what period, the annual return of the Indian operations of the foreign company
shall be filed with the Registrar of Companies?
[CA Final Jan 21 - New]
Answer:

Phil Health Systems Incorporated (PHSI), a foreign company, is registered outside India and has a place of
business in India. As it has prepared financial statements pertaining to the Indian business operafions, it
reflects conducts of business activity in India. Therefore, provisions related to companies incorporated
| outside India shall be applicable to it.

Followmg are the cmswer' in line with said nature of the company:

According o the Companies (Registration of Foreign Companies) Rules, 2014, PHST shall get its accounts,
pertaining to the Indian business operations, audited by a practicing Chartered Accountant in India or a
Firm or Limited Liability Partnership of practicing Chartered Accountanis.

The audited financial statements of Indian business operations of PHST shall be delivered fo the Registrar
within a period of six months of the close of the financial year of the foreign company to which the
documents relate i.e., latest by 30th September 2020.

Provided that the Registrar may, for any special reason, and on application made in writing by the foreign
company concerned, extend the sald per'lod by a period not exceeding three months i.e., latest by 31st
December 2020.

According to Section 393 of the Companies Act, 2013, any failure by a company to comply with the
provisions of Chapter XXII of the Companies Act, 2013 (chapter XXIT deals with 'Companies. incorporated
Outside India’), shall not affect the validity of anhy contract, dealing or transaction entered into by the
company or its liability-to be sued in respect thereof.

In the instant case, non-filing of financial statements by PHST shall not invalidate the contracts entered
by Indian companies with PHSL.

However, PHSI shall not be entitled $o bring in any suit, claim any set off, make any counter claim or
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institute any legal proceeding in respect of any such contract until the company has flled the financial
statements.

iv. According to the Companies (Registration of Foreign Companies) Rules, 2014, every foreign company shall
prepare and file an annual return in Form FC-4 along with prescribed fees, within a period of 60 days from
the last day of its financial year i.e., by 30th May 2020, to the Registrar containing the par’rucular's as they
stood on fhe close of the financial year-

Question 16:
X Inc is a company registered in UK and carrying on Trading Activity, with Principal Place of Business in
Chennai. Since the company did not obtain registration or make arrangement to file Return, the 6ST Officer
having jurisdiction, infends to serve show cause notice on the Foreign Company. As Standing Counsel for the
department, advise the GST Officer on valid service of notice.

[CA Final Nov 2014]
Answer:
Service of notice on foreign company (Section 383 of the Companies Act, 2013):
According to section 383 of the Companies Act, 2013, any process, notice, or other document required to be
served on a foreign company shall be deemed to be sufficiently served, if addressed to any person whose name
and address have been delivered to the Registrar under section 380 of the Companies Act, 2013, and left af,
or sent by post to, the address which has been so delivered to the Registrar or by electronic mode.
Hence, the 6ST Officer may serve the show cause notice by following the above provisions.
Assumption: It is assumed that X Inc is a foreign company within meaning of sec 379 of the Compames Act,
2013.

Question 17:

MNO Ltd., a foreign Joint Venture Company having its es'rablushed place of business in India and following
International Financial Reporting Standards (IFRS) and its financial statement being prepared in German
language desires to know the following with regard to submission of its financial statements to the Registrar
of Companies in India. Its area office is located at Mumbai:

(i) /'  Submission of financial statements in German Language:

(i) Format of financial statements as per IFRS;

(iii) How authentication of its financial statements is to be done?

(iv) Whether the documents can be submitted at the Registrar's office at Mumbai?

[CA Final May 21 - New]
Answer: :
In the light of the given facts, following are the ‘answers:
i.  All the documents required to be filed with the Registrar by the foreign companies shall be in Enghsh
language. If the financial statements are in German language and not in the English language, a certified
‘rr‘anslahon thereof in the English language shall be annexed and submitted to Registrar [Section 381 (2)]

ii. F'oﬁr'na’r of Financial statement as per IFRS:
Rule 6 of the Companies (Accounts) Rules, 2014 provides for the consolidation of accounts of companies in
the following manner:
Manner of consolidation of Accounts: The consolidation of financial statements of the company shall be
made in accordance with the provisions of Schedule III of the Act and the apphcable accounting
standards.

iii.  Authentication of tfranslated financial statements [Rule 10 of the Companies (Registration of Foreign
Companies) Rules, 2014]: :
1. All the documents required to be filed with ’rhe Registrar by the.foreign companies shall be in

English language and where any such document is not in English language, there shall be attached a
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translation thereof in English language duly certified o be correct in the manner given in these
rules.

2. Where any such franslation is made outside India, it shall be authenticated by the signature and the
seal, if any, of —

(a) the official having custody of the original; or
(b) a Notary (Public) of the country (or part of the country) where the company is incorporated:

Provided that where the company is incorporated in a counfry outside the Commonwealth, the
signature or seal of the person so certifying shall be authenticated by a diplomatic or consular
_ officer empowered under section 3 of the Diplomatic and Consular Officers (Oaths and Fees) Act,
1948, or, where there is no such officer, by any of the officials mentioned in section 6, of the
Commissioners of Oaths Act, 1889, or in any relevant Act for the said purpose.

3. Where such translation is made within India, it shall be authenticated by—

(a) an advocate, attorney or pleader entitled to appear before any High Court; or
(b) an affidavit, of a competent person having, in the opinion of the Registrar, an adequate
knowledge of the language of the original and of English. »

iv. According to the Companies (Registration of Foreign Companies) Rules, 2014, any document which any
foreign company is required to deliver to the Registrar shall be delivered fo the Registrar having
jurisdiction over New Delhi. Hence, the documents of MNO Ltd. cannot be submitted at the Registrar's
office at Mumbai.

Question 18:
Identify which among the following compames can be categorized as foreign companies:

Case | Incorporated | Registered Additional Condition

1 Malaysia Malaysia | Developed patient's database for a hospital in India. Server in Malaysia

2 Dubai Dubai No Place of business in India but employs agents in India

3 California California | Board meetings held in India

4 Australia ; | Australia /| 59% of the shareholding held by an India company

5 Washington | Washington | Offers & invites deposits from citizens of India but has no place of

‘ business In India
6 Germany Germany | 49% of the shareholding heid by an Indian Company
[CA Fmal MTP - Dec 21]

Answer:

According to Section 2(42) of the Companies Act, 2013, foreign company means any company or body corporate
incorporated outside India which:
a. Has a place of business in India whether by itself or through an agent physically or through electronic
mode &
b. Conducts any business activity in India in any other manner

For the purposes of clause (42) of section 2 of the Act," electronic mode” means carrying out electronically
based, whether main server is installed in India or not, including, but not limited Yo
. business to business and business to consumer transactions, data interchange and other digital supply

iv.

fransactions;

offering to accept deposits or inviting deposits or accepting deposits or subscriptions in securities, in
India or from citizens of India;
financial settlements, web-based marketing, advisory and fransactional services, database services and
products, supply chain management;
online services such as telemarketing, telecommuting, telemedicine, education and information research;
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and _ . .
-,all related data communication services,

whether conducted by e-mail, mobile devices, social media, cloud computing, document managemem’ vosce or'
data transmission or otherwise;

Also, as per- section 379 of the Act, where not less than fifty per cent. of the paid-up share capital , whether
equity or preference or partly equity and partly preference, of a foreign company is held by one or more
citizens of India or by one or more companies or bodies corporate incorporated in India, or by one or more
citizens of India and one or more companies or bodies corporate incorporated in India, whéther singly or in
the aggregate, such company shall comply with the provisions of this Chapter and such other provisions of this
Act as may be prescribed with regard to the business carried on by it.in India asiif it were a company
incorporated in India.

Based on the above provisions, analyzing each case as below:

Case | Incorporated | Registered| Additional Condition _ Reasons :

1 Malaysia Malaysia | Developed  patient's | Though incorporated outside Indla it s
’ database for a hospital | involved in transacting business in India and
in India, Server in| having place of Business through electronic

Malaysia mode. Hence it is a foreign company.

2 | Dubai Dubai No Place of business in | Since the company, though employed agent in
’ India but employs | India, but have no place of business in India.

agents in India Hence not a foreigh company.
3 California | California | Board meetings held in | Mere holding of meetings in India cannot be
India fermed as conducting business activity in India,

] . Hence not a foreign company.
4 Australia | Australia | 59% of the'| As per the provisions, if not less than 50% of
shareholding held by an | shareholding“of a foreign company is held by
Indian company Indian citizens. It -is tréatéd -as ‘an Indian

Company. Hence this is not a foreign company.

5 Washington [Washington| Offers & invite | This is one of the ways of transacting business
" deposits from citizens { through electronic - modes. = However,- this
of India but has no | company doesn't have a place of business in
place of business India | India. Hence it cannot be called as a Foreign

: Company
6 Germany Germany | 49% of the | As per the provisions, if not less fhan 50% of
shareholding held by an | shareholding of a foreign company is held by
Indian Company’ Indian citizens, it is treated as an .Indian

Company. Here only 49% .is held by Indian

company. Hence this is a foreign company.

Author's Note:

In'case 4 and 6 - Where ICAI says - "It is treated as an Indian Company. Hence this is not a for'elgn
company”. In this case, the Author believes that the intention of ICAT is to say that - By virtue of Sec o
379, the provisions applicable to Indian companies will become applicable to these companies but whether
or not it is a foreign company depends on whether it complies both the conditions mentioned u/s 2(42).

Moreover, in the opinion of Author, the answer of ICAI for Part 2 and Part 5 seems incorrect to me. In
case where a company incorporated outside employed agent in India, it ideally should be consideredas k
foreign company despite not having a place of business in India. Similar argument for Part 5. I am hopeful
that ICAT corrects its answers when this MTP question actually comes in-exam. I request student to shck
to the viewpoint that 1'hey agree with. I have already stated mme & Keep gomgl v v :

Question 19: : S :
1) Elegant Educations Ltd. is a UK based company, engaged in the business of provndmg on- line educa'hon
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It has introduced some certificate courses having duration of 4 Yo 6 months and any person can enrol in
the courses. The education is provided through on-line classes, webinars and study materials are
supplied through e-mails to the registered candidates. The company ig not having any place of business
in India. It is mentioned that all the candidates who have enrolled in the course are the Indian Citizens
residing in India. Based on the above facts of procuring 100% business from India, whether the company
~ will be treated as foreign company or an Indian company.

2) What will be your answer if in the above question, more that 55% of that foreign company's paid-up

share capital is held by Indian Companies or Indian Citizens.

: [CA Final MTP2- Nov22]
Answer:
1) In terms of Section 2(42) "Foreign Company” means any company or body corporate incorporated
outside India which— , :
@. has a place of business in India whether by itself or through an agent, physically or through
electronic mode; and
b. conducts any business activity in India in any other manner.
Further Rule 2(1)(c)(iv) of the Companies (Registration of Foreign Companies) Rules, 2014 provides that
for the purposes of clause (42) of section 2 of the Act, “electroric mode” means carrying out
electronically based, whether main server is installed in India or not, including, but not limited to online
services such as telemarketing, telecommuting, telemedicine, education and information research.
~ Thus, from the above provisions the company is treated as foreign company irrespective of the fact
that its 100% business comes from India.
2) Section 379(2) provides that where not less than 50% of the paid-up share capital, whether equity or
- preference or partly equity and partly preference, of a foreign company is held by-
® - one or more citizens of India; or '
® one or more companies; or
- ® bodies corporate incorporated in India;
® .one or more citizens of India and one or more companies or bodies corporate incorporated in India,
‘whether singly or in the aggregate, such company shall comply with the provisions of Chapter XXII
~and such other provisions- of this Act as may be prescribed with regard to the business carried on by it
+. inIndia as if it were a company incorporated in India.
Thus, in the given case; if more that 50% of the paid-up share capital is held by Indian Companies /
Citizen it shall ‘be treated as a company incorporate in India and such company shall abide by the
provisions of Section 380 t0"386 (both inclusive) and Section 392 and 393 shall be applicable.

Question 20:

Blue Star Inc. is a company incorporated in USA, four years back and has no established place of business in
India. The company has entered into following contracts:

Particulars ._|Contracts entered in the ordinary course of business Material Contracts
F.y. 2017-18 : 4 2
F.y. 2018-19 , 6 1
F.Y. 2019-20 : 5 : 3
F.y. 2020-21 ‘ 3 4

Apart from above, one contract has been entered into with its manager. The company intended to offer its
securities in India. For that purpose, the secretary of the company, Mr. Berry Christan prepared the
prospectus along with annexing the required documents and got it registered. Expert's consent was issued in a
separate statement, the reference of which was given in the prospectus.

Few application forms for securities of Blue Star Inc. were issued to prospective investors without the
prospectus out of which one such form was issued in connection with bona fide invitation to the person Yo enter
into an underwriting agreement with respect to securities of Blue Star Inc.

In the context of aforesaid case, please answer to the following questions: -

Chapter 11 Companies Incorporated Outside India \, - Page 197




The Ultimate Solution - Question Bank - By Shubham Singhal (AIR 4)

() Whether the expert's statement can be considered to be included in the prospectus?

(i) What copy of contracts would have been annexed with the prospectus by Mr. Berry?

(ln) Whe'rher it is valid on the par‘T of Blue Star Inc.for issuing few application forms without prospec’rus’
» : [CA Fmal RTP, May 22]

Answer: :

(i) According to section 388(2) of the Companies Act, 2013, a statement" shall be deemed to bé included in a
prospectus, if it is contained in any report or memorandum appearing on the face thereof or by reference
incorporated therein or issued therewith.

In the given case, the reference of expert's consent statement was given in ‘rhe prospectus. Thus, the
expert's statement shall be deemed to be included in a prospectus.

(i) According to the Companies (Registration of Foreign Companies) Rules, 2014, the followmg documents shall
be annexed to the prospectus, inter-alia, namely: -
a) a copy of contracts for appointment of managing director or manager and in case of a contract not
reduced into writing, a memorandum giving full particulars thereof: ‘
b) a copy of any other material contracts, not em‘ered in The ordinary course of business, but entered
within preceding 2 years.
In the given case, during the preceding 2 years,i.e., F.¥. 2019 -20 and F.Y. 2020-21, respec‘hvely the
material contracts entered into by Blue Star Inc. are 3 + 4 = 7 and apart from it, one contract has been’
entered into with its manager. So, in total 8 coples of contracts would have been cmnexed with the
prospectus by Mr. Berry.

(i) According to section 387(3) of the Companies Act, 2013, no person shall issue to any person in India a form
of application for securities of such a company or intended ‘company as is mentioned in-section 387(1),
unless the form is issued with a prospectus which complies with the provisions of ﬂ'us Chapter (Chapfer
XXII) and such issue does not contravene the provisions of section 388:

Exception: If it is shown that the form of application was issued in connection with a bona fide mvrl'm‘lon to
a person ‘ro enter into an underwriting agreemem‘ with respect fo: secum‘hes :

' Blue’ Star Inc. has, thus, violated provisions of section 387(3) by issuing few application forms wn‘rhouf
prospectus. However, the application form issued in connection with bona fide ‘invitation to the person o |
enter into an underwriting agreement with respect to securities of Blue Star Inc. can be considered as

- valid as such a case is covered by the excep‘non to the said sub-section.

Question 21

(i) Tokyo Ferro Alloys Limited, a company registered in Japan, started its operations in India by establishing a
Marketing Division in Mumbai on 1st April, ‘2021.-Recently, the Company decided to issue certain securities
in India.and therefore, is planning to circulate in India, a prospectus offering for subscription in securities
of the Company. Assuming that all the other formalities in this respect have been complied with, advise the
person in-charge of Indian operations regarding the other documents required to be annexed to the
prospectus in order fo registered the same, referring fo the relevant provisions of the Companies Act,
2013 and the rules made thereunder, ' ’

(i) Vibav Pte, a company incorporated in Singapore is having a ligison office in Delhi. The Liaison office seeks
your advice regarding the documents to be filed with the Registrar along with the financial statement
under the Companies Act, 2013 read with the Companies (Registration of Foreign Companies) Rules, 2014 -

[CA Final - Dec 21]
Answer:
(i) - According to this Section 389 of’ ’rhe Compames Act, 2013 read with Rule 11 of the Compames (RegnsTmﬂon
of Foreign Compames) Rules, 2014,

The Follcwmg documents shall be annexed to the prospecfus namely:
- @, any consent fo the ISSUe of the pr'ospecTus required from any person as an exper't
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b. a copy of contracts for appointment of managing director or manager and in case of a contract not
reduced into writing, a memorandum giving full particulars thereof; :

¢. acopy of any other material contracts, not entered in the ordinary course of business, but entered
‘within preceding 2 years;

d. A copy of underwriting agreement:; and

e. A copy of power of attorney, if prospectus is sighed through duly authorized agent of directors.

Accordingly, the person in charge of the Indian operations shall be advised in accordance with the above
provisions.

(i) According to Rule 4 of the Foreign Compames (Registration of Foreign Companies) Rules, 2014, every
foreign company, shall, along with the financial statement required to be filed with the Registrar, attach
thereto the following documents; namely: - .

1. Statement of related party transaction
2. Statement of repatriation of profits
3. Statement of transfer of funds (including dividends, if any).

The above statement shall include such other particulars as are prescribed in the Compdnies (Registration of
| Foreign Companies) Rules, 2014.

Question 22:
RFC Limited has been incorporated in Singapore and has a business place in Mumbai. The company has issued
5,00,000 shares of USD 100 each, consisting of 4,00,000 equity shares and 1,00,000 preference shares. The
issued share capital is fully paid up except 5,000 preference shares where USD 50 per share is unpaid.
RJW, an Indian citizen is holding 26,000 preference shares which include 1100 partly paid- up shares and
Ronte Limited incorporated in New-Delhi (India) is holding 2,23,500 equity shares in RFC Limited.
The Registrar of Companies issued notice under Section 379 of the Companies Act, 2013 addressed to the
person whose name and address has been delivered to the Registrar by RFC Limited for compliance under the
Companies. Act, 2013 for foreign companies.
The above notice was Delivered at the address which was given by RFC Limited to the Registrar of Companies.
Answer the following, referring to the provisions of the Compames Act, 2013:
(iv) Whether RFC leth‘ed is a foreign company?
(v) Whether service of notice by the Registrar of companies is valid?

7 [CA Final May 22]
Answer:
(i) Whether RFC Limited is a Foreign Company?

As per Section 2(42) of the Companies Act, 2013, “Foreign Company" means any company or body corporate
incorporated outside India which has a place of business in India whether by itself or through an agent,
physically or through elecfr-omc mode; and conducts any business activity in India.

Provision of Section 379(2): Requirement of holding of paid-up share capital of Foreign Company:

Further, in the light of the inputs given in the problem, where not less than 50% of the paid-up share
capital, whether equity or preference or partly equity and partly preference, of a foreign company
incorporated outside India is held by one or more citizens of India and one or more companies or bodies
corporate incorporated in India, whether singly or in the aggregate, such foreign company shall also comply
with the provisions of Chapter XXII and such other provisions of this Act as may be prescribed with regard
to the business carried on-by it in India as if it were a company mcorpomfed in India. [Section 379(2)]

In the given case, RFC Limited, incorporated in Singapore has a business place in Mumbai. The Company has
issued 5,00,000 shares of USD 100 each i.e., of USD 5,00,00,000 comprising of USD 4,00,00,000 equity
share capital (i.e., 4 lac* USD 100) and USD 1,00,00,000 preference share capital (i.e,llac * USD 100). ‘

As 'rhe issued capital was fully paid up except 5,000 preferences shares (i.e., 5000* 50= USD 2,50 OOO) so,
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total paid up share capital of the RFC limited is:
Equity Share Capital ' UsD 4,00,00,000

Preference Share Capital (Full Paid) UsDb 95,00,000
Preference Share Capital (Partly Paid) UsDh 2,50,000
Total Paid up Share Capital Usb 4,97,560,000

(i) Whether service of notice by the RoC is valid?
Yes, the service of notice by the Registrar of Companies is valid in the light of Section 383 of the
Companies Act, 2013. According to the provision any process, hotice, or other document required fo be
served on a foreigh company, shall be deemed to be sufficiently served, if addressed to any person whose
name ‘and address have been delivered to the Registrar and left at, or sent by post to, the address which
has been so delivered to the Registrar or by electronic mode.

Question 23: _

A company incorporated in France, with limited liability, established an office in Baroda, and started

conducting business activity from its place of business. In compliance of Section 382 of the Companies Act,

2013, it conspicuously exhibited a name board outside its office, with the name of the company in English in

big block letters. In three days, the company received a notice from the Registrar stating that it had not

properly complied with the requirements of Section 382 of the Companies Act, 2013. Mention the areas of
lapses of the foreign company, which would be mentioned in the notice.
/ [CA Final MTP1- Nov 22]

Answer:

According to Section 382 of the Companies Act, 2013,

o every foreign company shall conspicuously exhibit on the outside of every office or place where it carries
oh business in India, the name of the company and the country in which it is incorporated, in letters easily
legible in English characters, and also in the characters of the language or one of the languages in general
use in the locality in which the office or place is situate; ' '

o if the liability of the members of the company is limited, cause notice of that fact:

() - to be stated in every such prospectus issued and in all business letters, bill -heads, letter paper,
notices, advertisements and other official publications of the company, in legible English characters;
and

(i) to be conspicuously exhibited on the outside of every office or place where it carries on business in
Tndia, in legible English characters and also in legible characters of the language or one of the
languages in general use in the locality in which the office or place is situated.

After taking into account the provisions of Section 382 of the Companies Act, 2013, the following are the

lapses by the company: : ' ) '

(i) - The company has exhibited the name of the company in English but it has not displayed the name of the

. Country where it was incorporated, name of the country. Further, it has not displayed both the facts in
the local language or one of the languages in general use in the locality in which the office or place is
situated. i.e., Baroda. _

(i) Further the company is one where the liability of members is limited. The fact that the members liability
is limited has not been conspicuously exhibited on the outside of every office or place i.e., in Baroda, in
legible English characters and also in legible characters of the language or one of the languages in
general use in the locality i.e., Baroda. » '

The above lapses would have given rise to the notice from the Registrar.
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MCQs

Question 1: [Section 3801
Jackson Communications LLC, incorporated in Arizona, USA, has established a principal place of business at
Kolkata, West Bengal. It is required to deliver requisite documents to the specified authority. You are
required to select an appropriate option from the four given below which indicates The number of days within
which such documents shall be delivered:
(a) Jackson Communications LLC shall, within 10 days of the establishment of a principal place of
business in India, deliver the requisite documents to the specified authority.
(b) Jackson Communications LLC shall, within 15 days of the establishment of a principal place of
business in India, deliver the requisite documents to the specified authority.
(c) Jackson Communications LLC shall, within 30 days ¢f the establishment of a principal place of
~ business in India, deliver the requisite documents to the specified authority.
(d) Jackson Communications LLC shall, within 45 days of the establishment of a principal place of
business in India, deliver the requisite documents to the specified authority.
‘ ' (ICAI Module)

Answer - (¢)
Summary: As per sec 380, a foreign company shall, within 30 days of the establishment of a prmmpal
place of business in India, deliver the requisite documents to the specified authority.

Question 2: [Section 3921

Morgen Stern Digi Cables GmbH incorporated in Berlin, Germany, established a place of business at Mumbai
to conduct ifs business of data interchange and other digital supply transactions online. However, Morgen
Stern Digi Cables 6GmbH failed to deliver certain documents to the jurisdictional Registrar of Companies
within the prescribed time period in compliance with the respective statutory provisions. Which option, out of
the four given below, shall correctly indicate the amount of fine with which Morgen Stern Digi Cables GmbH
shall be punishable for its failure to deliver certain documents:

(a) Morgen Stern Digi Cables 6GmbH is punishable with fine which shall not be less than 50,000 rupees
but which may,extend to 5,00,000 rupees and in the case of a continuing offence, with an additional
fine upto 25,000 rupees for every day after the first during which the contravention continues.

(b) Morgen Stern Digi Cables‘6mbH is punishable with fine which shall not be less than 1,00,000 rupees
but which may extend to 5,00,000 rupees and in the case of a continuing offence, with an additional
fine upto 20,000 rupees for every day after the first during which the contravention continues.

(c) Morgen Stern Digi Cables GmbH is punishable with fine which shall not be less than 2,00,000 rupees
but which-may extend to 5,00,000 rupees and in the case of a continuing offence, with an addifional
fine upto 50,000 rupees for every day after the first during which the contravention continues.

(d) Morgen Stern Digi Cables GmbH is punishable with fine which shall not be less than 1,00,000 rupees
but which may extend to 3,00,000 rupees and in the case of a continuing offence, with an additional
fine upto 50,000 rupees for every day after the first during which the contravention continues.

(ICAI Module)

Answer - (d)

Summary: As per sec 392, co. shall be punishable with fine (Rs. 1,00,000 to Rs. 3,00,000) and in the case
of a continuing offence - additional fine upto Rs. 50,000 for every day after the first during which the
contravention continues.

Question 3: [Section 2(42)]

Radix Healthcare Ltd., a company registered in Thailand, although has no place of business established in
India, yet it is engaged in online business through remote delivery of healthcare services in India. Select the
incorrect statement from those given below as to the nature of the Radix Healthcare Ltd. in the light of the
applicable provisions of the Companies Act, 2013: '
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(a) Radix Healthcare Ltd. is not a foreign company as it has no place of business established in India.
(b) Radix Healthcare Ltd. is a foreign company being involved in business activity through telemedicine.
(¢) Radix Healthcare Ltd. is a foreign company for conducting business through electronic mode
(d) Radix Healthcare Ltd. is a foreigh company as i+ conducts business activity in India.

(ICAI Module)

Answer - (a) : .

Summary: "Foreign company” means any company or body corporate incorporated outside India which —
(a) has a place of business in India whether by itself or through an agent, physically or through
electronic mode; and(b) conducts any business activity in India in any other manner,

Author’s Note - ICATI's Answer seems to be incorrect in this case. Radix Healthcare has online
presence in India and hence it will be considered as Foreign Company. Hoping that ICAI gives more

clear options if this question comes in exam. :

Question 4 [Section 3801 , ;

Fam Software Company Inc., a company incorporated in Australia, proposes to establish a place of business at
Mumbai. The list of the Directors includes (i) Mr. Arjun - Managing Director, (i) Mr. Ranveer - Director, (iii)
Mr. Ramesh Malik - Director and (iv) Mr. Arbaaz - Director. Ms. Lavina has been appointed as the Secretary
of Fam Software Company Inc. It is to be noted that Mr. Ramesh Malik and Mr. Arbaaz, resident in India, are
the persons who have been authorized by Fam Software Company Inc. to accept on behalf of the company
service of process, notices or other documents required fo be served on Fam Software Company Inc. In
relation to the company’s establishment, you are required to enlighten the Fam Company Inc. with respect to
whose, a declaration will be required to be submitted to the Registrar of Companies by Fam Software
Company Inc. for not being convicted or debarred from formation of companies in or outside India.

(@) Mr. Arjun, Mr. Ranveer, Mr. Ramesh Malik, Mr. Arbaaz and Ms. Lavina.

(b) Mr. Arjun, Mr. Ramesh Malik, Mr. Arbaaz and Ms. Lavina.

(c) Mr. Ramesh Malik and Mr. Arbaaz.

(d) Mr. Arjun, Mr. Ranveer, Mr. Ramesh Malik and Mr. Arbaaz. (ICAI Module)
Answer - (d) . ‘ ' : »
Summary: As per sec 380, declaration that none of the directors or authorized representative in India
has ever been convicted or debarred from fermation of companies and management in India or abroad

is to be given within 30 days of establishment. This declaration is o be given only w.r.t., directors or

AR and NOT secretary. '

Question 5: [Section 381]

5K Cosmetic Shop plc., a company incorporated in Switzerland, is involved in digital supply services through
electronic mode, the server of which is located outside India. The company follows calendar year as its
financial year. Every year the company is required to prepare a balance sheet and profit and loss account. You
are required to choose the correct timeline within which such documents shall be filed with the Registrar of
Companies considering the provisions of Chapter XXII of the Companies Act, 2013:

(a) Within a period of 30 days from the close of the financial year of 5K Cosmetic Shop plc.

(b) Within a period of 3 months from the close of the financial year of 5K Cosmetic Shop plc.

(¢) Within a period of 60 days from the close of the financial year of 5K Cosmetic Shop plc.

(d) Within a period of 6 months from the close of the financial year of 5K Cosmetic Shop plc.

(ICAI Module)

Answer - (d)

Summary: Foreign company to file FS within 6 months from the close of the FY

Question 6: [Section 3871 ' '

Towering Mobiles Ltd., a company incorporated in Indonesia, proposes to establish a place of business in India
through electronic mode. Towering Mobiles Ltd. issued prospectus to the citizens of India for subscription of
its securities. The company has been into the business for more than 3 years since it received the
commericement of business certificate. What should the prospectus issued by Towering Mobiles Ltd. include
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in addition to (i) date and signature on the prospectus; (ii) the instrument defining the constitution of
company: (iii) the enactment under which the company is mcorpom‘red (iv) address in India where documents
mentioned at (ii) and (iii} can be inspected:

(a) Date and country of incorporation of company.

(b) Address of principal office in Indiq, if any.

(c) Disclosure of all such matters which are specnfced u/s 26 of the Companies Act, 2013.

(d) All of the above.

Answer -~ (d)

Summary: Please read all the documents required with prospectus as per Sec 387 of Companies Act

Question 7: [Section 2(42)]

Modern Books Publishers plc., a company incorporated in United Kingdom (UK) has a wholly owned subsidiary
by the name Beta Periodicals Limited whose Registered Office is situated at Mumbai and which is engaged in
publishing scientific, fechnical .and specialty magazines, periodicals and journals. Beta Periodicals Limited,
considers itself to be a foreign company since it is a wholly owned subsidiary of Modern Books Publishers plc.
which is a foreign company. From the four options given below, you are required choose the one which
appropriately indicates whether Beta Periodicals Limited can be considered as a foreign company

(a) Beta Periodicals Limited cannot be considered as a foreign company even if it is a whoily owned
subsidiary of Modern Books Publishers plc. which is a foreign company.

(b) Beta Periodicals Limited shall be considered as a foreign company since it is a wholly owned
subsidiary of Modern Books Publishers plc. which is a foreign company.

(c) Beta Periodicals Limited can be granted the status as a foreign company, if its holding company
Modern Books Publishers plc. makes an application to the Regional Director having jurisdiction over
New Delhi for considering its wholly owned subsidiary Beta Periodicals Limited a foreign company.

(d) Beta Periodicals Limited can be granted the status as a foreign company, if its holding company
Modern Books Publishers plc. makes an application to the New Delhi Bench of National Company Law
Tribunal for considering its wholly owned subsidiary Beta Periodicals Limited a foreign company

Answer - (a)

Summary: A company incorporated in India cannot be considered as a foreign company merely because it is

a wholly owned subsidiary of a Foreign Company.

!

Question 8: !

Top Footwear Limited, incorporated in Singapore, established a principal place of business at Chennai. It

seeks to deliver various documents to the specified authority. Choose the correct option from those given

below as to the authority to which Top Footwear Limited is required to deliver such documents:

(a) Top Footwear Limited is required to deliver the relevant documents to the CG.

(b) Top Footwear Limited is required to deliver the relevant documents to the RoC havmg Jurisdiction
over New Delhi.

(c) Top Footwear Limited is required to deliver the relevant documents fo the RoC having jurisdiction
over Chennai.

(d) Top Footwear Limited is required to delwer' the relevant documents to the NCLT, Chennai Bench.

Answer - (b)

Summary: Registrar having jurisdiction over foreign Companies is RoC, New Delhi.

Question 9: [Section 381]
X Ltd., a foreign company along with the financial sTm‘emem‘ of FY 2020-2021 of its Indian business

operations have to file statement of related party ‘rransac‘rlons repatriation of profits and statement of
transfer of funds with the Registrar latest by:
. (a) April 30,2021

(b) June 30,2021

(c) September 30, 2021

(d) December 31, 2021
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Answer - (c)

Summary: As per Sec 381, Every foreign company, shall within 6 months from close of Financial Year file
| its financial statement with Registrar
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And here begins the

Questions for

- Other Laws - 30 marks!
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Chapter 12 - The General Clauses Act, 1897

Question 1 :
Mr. Apar and Mr. New, both aspiring Chartered Accountants have met in a conference for CA students. Both
are having an argument about the meaning of Financial Year. They have approached you as a senior in the
profession to guide them about the meaning of Financial Year as per the provisions of the General Clauses
| Act, 1872, Also, brief them about the difference between a calendar year and financial year.

[RTP May 21]

" OR

What is "Financial Year” under the General Clauses Act, 1897?

[ICAT Module]

OR
A confusion, regar‘dmg the meaning of ‘financial year' arose among the financial executive and accountant of a
company. Both were having different arguments regarding the meaning of financial year & calendar year. What
is the correct meaning of financial year under the provision of the General Clauses Act, 18972 How it is
different from calendar year?
' : [MTP Nov 22

Answer
Financial Year: Accor’dmg to section 3(21) of the General Clauses Act, 1897, financial year shall mean the
| year commencing on the first day of April. The term:Year has been defined under Section 3(66) as a year
reckoned according to the British calendar. Thus as per Gener‘al Clauses Act, Year means calendar year
which starts from January to December.

Differ‘ence between Financial Year and Calendar Year: Firiancial vear starts from first day of April but
Calendar Year starts from first day of January.

Question 2 '
Vyas owned a land with acknowledgment due. He sold his land and the timber (obtained after cutting the fifty
trees) to Yash. Viyas wants to know whether the sale of timber tantamounts to sale of immovable property.
Advise him with reference to provisions of "General Clauses Act, 1897",
[May 18, RTP Nov 19, MTP April 19, Oct 19, March 21, March 22, RTP May'23]
OR
What is "Immovable Property” under the General Clauses Act, 18977
' [ICAT Module]
Answer
*Immovable Property"” [Sec‘non 3(26) of the Genera! Clauses Act, 18971 'Immovable Property’ shall include:
(i) Land,
(i)  Benefits to arise out of land, and
(iii)  Things attached to the earth, or
(iv)  Permanently fastened to anything attached fo the earth.
It is an inclusive definition. It contains four elements: land, benefits to arise out of land. things attached to
the earth and things permanently fastened to anything attached fo the earth. Where, in any enactment, the
definition of immovable property is in the negative and not exhaustive, the definition as given in the General
Clauses Act will apply to the expression given in that enactment. "

In the instant case, Vyas sold Land along with timber (obtained after cutting trees) of fifty tamarind trees
of his land. According to the above definition, Land is_immovable property: however, timber cannot be
immovable property since the same are not attached to the earth.

Question 3
What is a Document as per the Indian Evidence Act, 1872?
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[MTP March 18]
Answer
As per Indian the Evidence Act, 1872: 'Document’: Generally understood, a document is a paper or other
material thing giving information, proof or evidence of anything. The Law definés ‘document’ in a more
technical form.

As per Section 3 of the Indian Evidence Act, 1872, 'document’_means any matter expressed or described
upon any substance by means of letters, figures or marks or by more than one of those means, intended to be
used, or which may be used, for the purpose of recording that matter. For Example: A writing is a document,
any words printed, photographed are documents.

Question 4

Ayush and Vipul are good friends and pursuing CA course. While doing group studies for the paper' of
"Corporate and Other Law”, they are confused about the provisions of section 3 of the Companies Act 2013.
Section 3 provides "A company may be formed for any lawful purpose by.. “.Both Ayush and Vipul are in
difficulty about the meaning of word "may". Whether it should be taken as mandaTory or directory? .

[RTP May 22]
Answer

The word 'shall' is used to raise a presumption of something which is mandatory or |mperaﬂve while the word
‘may’ is used fo connote something which is not mandatory but is only directory or enabling.

However, sometimes Word 'may’ has a mandatory force if directory force will defeat the object of the Act.

However, sometimes the words "may and shall” can be interpreted interchangeably depending on the intention
of the legislator.

Ayush and Vipul, fwo CA students, are confused with the language of the provisions of section 3 of the
Companies Act 2013 that whether the word “may” used in section should be considered as mandatory or
directory. In the given case, it can be said that the word “may” should be taken as mandatory force, because
the law will never allow the formation of company with unlawful object. Here the word used “may” shall be
read as “shall”. Usage of word 'may’ here makes it mandatory for a company for the compliance of section 3
for its formation. :

?

Question 5 ! . .

Define the following ferm Affidavit with reference to the General Clauses Act, 1897
: [Nov 19, Nov 20}

Answer

"Affidavit" [Section 3(3) of the General Clauses Act, 18971 'Affidavit' shall include affirmation and

declaration in the case of persons by law allowed to affirm or declare instead of swearing.

The above definition is inclusive in nature. It states that Affidavit shall include affirmation and declarations.
This definition does not define affidavit. However, we can understand this term in general parlance.
Affidavit is a written statement conflrmed by oath or affirmation for use as evidence in Court or before any

authority.

Question 6
Mrs. K went to a jewellery shop to purchase diamond ornaments. The owners of Jjewellery shop are notorious
-and.indulging in smuggling activities. Mrs. K purchased diamond ornaments honestly without making proper
enquiries. Was the purchase-made in Good faith as per the pr'ov:saons of the General Clauses Act, 1897 so as
to convey good title?

[Nov 20]

Answer’
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In the instant case, the purchase of diamond ornaments by Mrs. K from a Jewellary Shop, the owners of
which are notorious and indulged in smuggling activities, made in good faith, will not convey good title.

As per section 3 (22) of the General Clauses Act, 1897, a thing shall be deemed to be done in “good faith”
where it is in fact done honestly, whether it is done negligently or not. The definition of good faith as is
generally understood in the civil law and which may be taken as a practical guide in understanding the
expression in the Indian Contract Act, 1872 is that nothing is said to be done in good faith which is done
without due care and attention as is expected with a man of ordinary prudence. An honest purchase made
carelessly without making proper enquiries cannot be said to have been made in good faith so as to convey
good title.

Question 7
"The act done negligently shall be deemed to be done in good faith." Comment with the help of the provisions
of the General Clauses Act, 1897.
[Jan 21, MTP-2 May'23]
S OR : , »
What do you understand by the term 'Good Faith'. Explain it as per the provisions of the General Clauses
Act, 1897. Mr. X purchased a watch from Mr. Y carelessly without proper enquiry. Whether the purchase
made could said to be made in good faith. ' :
‘ [Nov 19]
_ - OR
What do you understand by the term ‘Good Faith'. Explain as per the provisions of the General Clauses Act,
1897. :
[MTP Aug 18, March 19, Nov 20]
Answer _
In general, anything done with due care and attention, which is not malafide is presumed to have been done in
good faith. But, according to section 3(22) of the General Clauses Act, 1897, a thing shall be deemed to be
done in “good faith” where it is in fact done honestly, whether it is done negligently or not.

The question of good faith under the General Clauses Act is one of fact. It is to determine with reference fo
the circumstances of each case. It is therefore understood that the General Clauses Act, 1897 considers the
honesty in doing the Act as a primary test to constitute the thing done in good faith and therefore the act
done honestly but with negligence may also be fermed as done in good faith as per the General Clauses Act,
1897.

The term “Good faith" has been defined differently in different enactments. This definition of the good
faith does not apply to that enactment which contains a special definition of the term “"good faith” and there
the definition given in that particular enactment has to be followed. This definition may be applied only if
there is nothing repugnant in subject or context, and if that is so, the definition is not applicable. ’

"Question 8 »
Inc\b‘me\Tax Act, 1961 provides that the gratuity paid by the government to its employees is fully exemp
from tax. You are required to explain the scope of the term 'government’ and clarify whether the exemption
from-gratuity income will be available to the State Government Employees? Give your answer in accordance
with the provisions of the General Clauses Act, 1897.

[Jan 21, MTP-1 May 23]
Answer
According to section 3(23) of the General Clauses Act, 1897, 'Government’ or 'the Government’ shall include
both the Central Government and State Government. :
Hence, wherever, word ‘Government' is used, it will include Central Government and State Government both,
Thus, when the Income Tax Act, 1961, provides that gratuity paid by the government to its employees is fully
exempt from tax, the exemption from gratuity income will be available to the State Government employees

also.
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Question 9
Elucidate the term “"Commencement” as per the General Clauses Act, 1897

: ' [MTP April 21]
Answer
Section 3(13) of the General Clauses Act, 1897, defines the term "Commencement".
"Commencement” used with reference to an Act or Regulation, shall mean the day on which the Act or
Regulation comes into force. :
Coming into force or entry into force (also called commencement) refers to the process by which legislation,
requlations, treaties and other legal instruments come to have a legal force and effect.
A law cannot be said to be in force unless it is brought into operation by legislative enactment, or by the
exercise of authority by a delegate empowered to bring it into operation. The theory of a statute being "in
operation in a constitutional sense" though it is not in fact in operation has no validity. (State of Orissa Vs.
Chandrasekhar Singh Bhai — AIR 1970 SC 398).

Question 10
When does an enactment is said to have come into operation if the Act has not specified any particular date
of its enforcement. Explain with help of an example as per provisions of the General Clauses Act, 1897

' [MTP March 18]
Answer
“Coming into operation of enactment”: According to section 5 of the General Clauses Act, 1897, where any
Central Act has not specifically mentioned a particular date to come into force, it shall be implemented on
the day on which it receives the assent of the Governor General in case Central Acts made before the
commencement of the Indian Constitution and/or, of the President in case of an Act of Parliament.
Example: The Companies Act, 2013 received assent of President of India on 29 th August, 2013 and was
notified in official gazette on 30th August, 2013 with the enforcement of section 1 of the Act. Accordingly,
the Companies Act, 2013 came info enforcement on the date of its publication in the Official Gazette.

Question 11
"Whenever an Act is repealed, it must be considered as if if had never existed." Comment and explain the
effect of repeal under the General Clause Act, 1897.
[May 2023]
Explain the provisiq’n related to 'Effect of Repeal' as per the General Clauses Act, 1897.
: ' [May 2022]
Answer
“Effect of Repeal”: According to section 6 of the General Clauses Act, 1897, where any Central legislation or
any regulation made after the commencement of this Act repeals any Act made or yet to be made, unless
another purpose exists, the repeal shall not:
e Revive anything not enforced or prevailed during the period at which repeal is effected or;
o Affect the previous operation of any enactment so repealed or anything duly done or suffered
thereunder; or '
o Affect any right; privilege, obligation or liability acquired, accrued or incurred under any enactment so
repealed; or .
e Affect any penalty, forfeiture or punishment incurred in respect of any offence committed against any
enactment so repealed; or
e Affect any inquiry, litigation or remedy with regard to such claim, privilege, debt or responsibility or any
inquiry, litigation or remedy may be initiated, continued or insisted

Question 12 v )
Explain briefly any four effects by repeal of an existing Act by central legislation enumerated in Section-6
of The General Clauses Act, 1897

[May 18]
Answer
According to Section 6 of the General Clauses Act, 1897, where any Central legislation or any regulation
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made after the commencement of this Act repeals any Act made or yet to be made, unless another purpose
exists, the repeal shall not:
i.  Revive anything not enforced or prevailed during the period at which repeal is effected or;
ii.  Affect any right, privilege, obligation or liability acquired, accrued or incurred under any enactment
so repealed; or ’
iii. . Affect any penalty, forfeiture or punishment incurred in respect of any offence committed against
any enactment so repealed; or . '
iv.  Affect any inquiry, litigation or remedy with regard to such claim, privilege, debt or responsibility or
any inquiry, litigation or remedy may be initiated, continued or insisted.

Question 13 :

As per the provisions of the Companies Act, 2013, a whole time Key Managerial Personnel (KMP) shall not hold
office in more than one company except its subsidiary company at the same time. Referring to the Section 13
of the General Clauses Act, 1897, examine whether a whole time KMP can be appointed in more than one
subsidiary company? : :
o v [Nov 20, MTP Aug 18]
Answer " : :
Section 203(3) of the Companies Act, 2013 provides that whole fime key managerial personnel shall not hold
office in more than one company except in its subsidiary company at the same time. With respect to the
issue that whether a whole time KMP of holding company be appointed in more than one subsidiary companies .
or can be appointed in only one subsidiary company. .

It can be noted that Section 13 of General Clauses Act, 1897 provides that the word 'singular’ shall_inciude
the 'plural’, unless there is anything repugnant to the subject or the context. Thus, a whole time key
managerial personnel may hold office in more than one subsidiary company as per the present law.

Question 14
Komal Ltd. declares a dividend for its shareholders in its AGM held on 27™ September, 2018. Referring to
provisions of the General Clauses Act, 1897 and Companies Act, 2013, advice:
i. The dates during which Komal Ltd. is required to pay the dividend?
ii. The dates during which Komal Ltd. is required to transfer the unpaid or unclaimed dividend to unpaid
dividend account? ' ' ' -
: " [Nov 18, MTP May 20]
The Companies Act, 2013 provides that the amount of dividend remained unpaid/unclaimed on expiry of 30
days from the date of declaration of dividend shall be transferred to unpaid dividend account within 7 days
from the date of expiry of such period of 30 days. If the expiry date of such 30 days is 30.10.2018, decide
the last date on or before which the unpaid/unclaimed dividend .amount shall be required to be transferred -
Yo a separate bank account in the light of the relevant provisions of the General Clauses Act, 18972
' [May 19]
‘ OR o '
Excel Ltd. declared dividend for its shareholder in its Annual General Meeting held on 30/09/2017. Under
the provisions of the Companies Act, 2013, company is required to pay declared dividend within 30 days from
the date of declaration. As per the provisions of the General Clauses Act, 1897, discuss what will be the.
commencement and termination time for posting of declared dividend. 4 '
[MTP March 18, Oct 18]

Answer

As per section 9 of the General Clauses Act, 1897, for computation of time, the section states that in any
legislation or-regulation, it shall be sufficient, for the purpose of excluding the first in a series of days or
- | any other period of time to use the word “from" and for the purpose of including the last in a series of days
| ‘or any.other period of time, to use the word “to". .

i. Payment of dividend: In'the given instance, Komal Ltd. declares dividend for its shareholder in its Annual
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General Meeting held on 27/09/2018. Under the provisions of Section 127 of the Companies Act, 2013, a
company is required to pay declared dividend within 30 days from the date of declaration, i.e. from
28/09/2018 to 27/10/2018. In this series of 30 days, 27/09/2018 will be excluded and last 30™ day i.e.
27/10/2018 will be included.

Accordingly, Komal Ltd. will be required to pay dividend within 28/09/2018 and 27/10/2018 (both days
inclusive)

ii. Transfer of unpaid or unclaimed divided: As per the provisions of Section 124 of the Companies Act,
2013, where a dividend has been declared by a company but has not been paid or claimed within 30 days -
from the date of the declaration, to any shareholder entitled to the payment of the dividend, the

~company shall, within 7 days from the date of expiry of the said period of 30 days, transfer the total
" amount of dividend which remains unpaid or unclaimed to a special account to be opened by the company in
that behalf in any scheduled bank to be called the "Unpaid Dividend Account” (UDA).

Therefore, Komal Ltd. shall transfer the unpaid/unclaimed dividend fo UDA within the period of 28th
October, 2018 to 3rd November, 2018 (both days inclusive).

Question 15:
Referring to the provisions of the General Clauses Act, 1897, find out the day/ date on which the following
Act/Regulation comes into force. Give reasons also, ,
(1) An Act of Parliament which has not specifically mentioned a particular date.
(2) The Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) (Fifth
Amendment) Regulations, 2015 was issued by SEBI vide Notification dated 14th August, 2015 with effect
from 1st January, 2016,

[ICAT Module]
Answer
(1) According to section 5 of the General Clauses Act, 1897, where any Central Act has not specifically
mentioned a particular date to come info force, it shall be implemented on the day on which it receives the
assent of the Presit;.ien’r in case of an Act of Parliament.

(2) If any specifi¢ date of enforcement is prescribed in_the Official Gazette, the Act shall come into
enforcement from such date. .~ )
Thus, in the given question, the SEBI (Issue of Capital and Disclosure Requirements) (Fifth Amendment)
Regulations, 2015 shall come info enforcement on 1st January, 2016 rather than the date of its notification
in the gazette. '

Question 16:
‘Repeal’ of provision is different from 'deletion’ of provision. Explain.

[Nov 18, MTP Oct 19, Nov 20]
Answer
In Navrangpura Gam Dharmada Milkat Trust Vs. Rmtuji Ramaji, AIR 1994 6uj 75 case, it was decided that
‘Repeal’ of provision is in distinction from 'deletion’ of provision. 'Repeal’ ordinarily brings about complete
obliteration (abolition) of the provision as if it never existed, thereby affecting all incoherent rights and all
causes of action related o the 'repealed’ provision while ‘deletion’ ordinarily takes effect from the date of
legislature affecting the said deletion, hever to effect total effecting or wiping out of the provision as if it
never existed. ~ - ’

Question 17
There are two ways to reach city A from city B. The distance between the two cities by roadways is 100 kms
and by water ways 80 kms. How is the distance measured for the purpose of any Central Act under the
provisions of the General Clauses Act, 1897? 7

: f . [Nov 20]

Chapter 12 General Clauses Act, 1897 N _ Page 211




The Ultimate Solution - Question Bank - By Shubhqm Singhal (AIR 4)

Answer . .
"Measurement of Distances” [Section 113: In the measurement of any distance, for the purposes of any
C :ntral Act or Regulation made after the comimencement of this Act, that distance shall, unless a different
it fention appears, be measured in a straight line on a horizontal plane. '

Question 18 - ‘
PK and VK had d long dispute regarding the ownership of a land for which a legal suit was pending in the court.
The court fixed the date of hearing on 29.04.2018, which was announced +o be a holiday subsequently by the
Government. What will be the computation of time of the hearing in this case under the General Clauses Act,
1897? : :
[Jan 21, MTP-1 May 23]
OR

Ajit was supposed to submit an appeal to High Court of Kolkata on 30th March, 2020, which was the last day
on which such appeal could be submitted. Unfortunately, on that day High Court was closed due to *otal
Lockdown all over India due to Covid-19 pandemic. Examine the remedy available to Ajit under the provisions
of the General Clauses Act, 1897.

[July 21]
Answer _
According to Section 10 of the General Clauses Act, 1897, where by any legislation or regulation, any act or
proceeding is directed or allowed to be done or taken in any court or office on a certain day or within a
prescribed period then, if the Court or office is closed on that day or last day of the prescribed period, the
act or proceeding shall be considered as done or taken in due time if it is done or taken on the next day
afterwards on which the Court or office is open. . :

In the given question, the court fixed the date of hearing of dispute between PK and VK, on 29.04.2018,
which was subsequently announced to be a holiday.

Applying the above provisions we can conclude that the hearing date of 29.04.2018, shall be extended to the
next working day.

Question 19 :

Examine the 'validify of the following statements with reference to the General Clauses Act, 1897:

i Insurahc_:e Policies covering immovable property have been held to be immovable property

ii.  The word "bullocks" could be interpreted to include “"cows".

' o [July 21, MTP-2 May 23]

Answer .

i.  Insurance Policies covering immovable property have been held to be immovable property: This
statement is not valid. : '
Insurance policy is a written document containing an agreement between the insurer and insured. Tt
includes a matter intended to be used or may be used for the purpose or recording of the matter.
Hence, the insurance policies covering immovable property is not covered under the definition of
immovable property. :

ii.  The word ‘bullocks’ could be interpreted to include ‘cows": This statement is not valid.

: Where a word connoting a common gender is available but the word ‘used conveys a specific gender.
there is a presumption that the provisions of General Clauses Act, 1897 do not apply. Thus, the word
‘bullocks’ could not be interpreted to include 'cows'.

Question 20: ;

Examine the validity of the following statements with reference to the General Clauses Act, 1897: -

Board of Directors of Sabarwal Construction Private Limited authorised by ‘passing resolution in board
meeting Mr. Munim to appoint five employees for accounts department of company. Mr. Munim appointed five
employees including Mr. Rupal who was relative of one of the director of company. After one month, Mr.

Munim observed that Mr. Rupal was not performing his duties honestly. Mr. Munim issued the order of
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dismissal of Mr. Rupal with proper reasons. Mr. Rupal filed a petition in the court that his dismissal order is .
not valid as Board of Directors had authorised Mr. Munim only for appointment of employees not for
dismissal. Whether is Mr. Rupal correct with his words?

[MTP April 22]
Answer .
As per the provisions of section 16 of the General Clauses Act, 1897, the authority having for the time being
power to make the appointment shall also have power to suspend or dismiss any person appointed whether by
itself or any other authority in exercise of that power.

Mr. Munim was appointed in board meeting of Sabarwal Construction Private Limited to appoint five
employees for accounts department of company. Mr. Munim. appointed five employees. After one month, he
issued the order of dismissal to one of those five employees. That employee filed an application in the court
challenging the validity of dismissal order with the words that Mr. Munim was authorised only for
appointment of employees not for dismissal.

On the basis of above provisions and facts of the case, Mr. Rupal was not correct with his words because as
per the General Clauses Act, 1897, power to appoint includes power o suspend or dismiss. Hence, Mr. Munim
has power to dismiss Mr. Rupal.

Question 21 »
What is the effect on the implementation of the Rules that are issued between passing and commencement
of enactment. Explain as per the provisions of the General Clauses Act, 1897.

' ' [MTP Oct 18]
Answer
“Making of rules or bye-laws and issuing of orders between passing and commencement of enactment”
[Section 22]

Where, by any Central Act or Regulation which is not to come into force immediately, on the passing thereof,
a power is conferred to make rules or bye-laws, or to issue orders with respect to the application of the Act
or Regulation or with respect to the establishment of any Court or the appointment of any Judge or officer
thereunder, or with respect to the person by whom, or the time when, or the place where, or the manner in
which, or the fees fdér which, anything is to be done under the Act or Regulation, then that power may be
exercised at any time after passing of the Act or Regulation; but rules, bye-laws or orders so made or issued
shall not take effect till the commencement of the Act or Regulation.

Question 22
Explain various provisions applicable fo rules or bye-laws being made after previous publications as
enumerated in Section-23 of the General Clauses Act, 1897.
[Nov 18]
Answer
Provisions applicable Yo making of rules or bye -laws after previous publications [Section 23 of the General
Clauses Act, 18971
Where, by any Central Act or Regulation, a power to make rules or bye-laws is expressed 1'0 be given subject
to the condition of the rules or bye-laws being made after previous publication, then the following provisions
shall apply, namely:-
(i)  Publish of proposed draft rules/ bye - laws: The authority having power to make the rules or bye-laws
shall, before making them, publish a draft of the proposed rules or bye-laws for the mforma’rlon of
persons likely to be affected thereby:

(i) To publish in the prescribed manner: The publication shall be made in such manner as that authority
deems to be sufficient, or, if the condition with respect to previous publication so requires, in such
manner as the Government concerned prescribes;
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(iii)  Notice annexed with the published draft: There shall be published with the draft a notice specufymg
a date on or after which the draft will be taken into consideration;

(iv)  Consideration on suggestions/objections received from other authorities: The authority having power
to make the rules or bye-laws, and, where the rules or bye- laws are to be made-with the sanction,
approval or concurrence of another authority, that authority also shall consider any objection or

suggestion which may be received by the authority having power to-make the rules or bye- Iaws from =
any person with respect to the draft before the date so specufled :

(v) Notified in_ the official gazette: The publication in the Official, Gazette of a rule or bye-law
p Y
purporting to have been made in exercise of a power Yo make rules or bye- laws after previous
publication shall be conclusive proof that the rule or bye-laws have been duly made.

Question 23 .

Mr. Ram, an advocate has fr'audulenﬂy deceived his client Mr. Shyam who was ’rakmg his expert advise on

taxation matters. Now, Mr. Ram is liable to a fine for acting fraudulently both under the Advocates Act, 1961

as well as the Income Tax Act, 1961. State the provision as to whether his offence is punishable under the

both the Acts, as per the General Clauses Act, 1897. '
‘ : [RTP Nov 18, MTP Apml 21]

| Answer

"Provision as Yo offence punishable under two or more enactments” [Section 261 Where an act or omission-
constitutes an offence under two or more enactments, then the offender shall be liable to be prosecuted and
punished under either or any of those enactments, but shall not be punished twice for the same offence:

Thus, Mr. Ram shall be liabie to punished under the Advocates Act, 1961 or the Income Tax Acf 1961, but
shall not be punished twice for the same offence. , :

Quesﬂon 24
What is the meaning of 'Official Gazette' as per the provisions of the General Clauses Act, 1897?
: ’ [Nov 22] »
Answer
"Official Gazette" [Section 3(39) of the General Clauses Act, 1897] '‘Official Gaze‘r‘re or ‘Gazeﬁe shall mean:
(i) The Gazette of India, or :
(i) The Official Gazette of a state.

The Gazette of India is a public journal and an authorised legal document of the Governmert of India,
published weekly by the Department of Publication, Ministry of Housing and Urban Affairs. As a public journal,
the Gazette prints official notices from the government. It is authentic in content, accurate and strictly-in
accordance with the Government policies and decisions. The gazette is pr‘m‘red by the. Governmen'r of Indm
Pr‘ess : :

Queshon 25
A notice when required under the Statutory rules to be sent by "registered post acknowledgment due”
instead sent by "registered post” only. Whether the protection of presumption regarding serving of notice by
“registered post’ under the General Clauses Act is tenable? Referring to the provussons of the General
Clauses Act, 1897 examine the validity of such notice in this case.
[RTP May 18, May 19]
OR -

WhaT is the meaning of service by post as per provisions of the General Clauses Act, 18972

[May 18, MTP Aprll 19, May 20, RTP May 21, MTP Nov 22]
Answer
As per the provisions of Section 27 of ’rhe General Clauses Ac‘r 1897 where any Ieglsla‘non or regulation
requires any document to be served by post, then unless a different lm‘en'hon appears, the service shali be
‘deemed to be effected by
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(i)  properly addressing,

(ii)  pre-paying, and
(iii)  posting by registered post.
A letter containing the document to have been effected at the time at which the letter would be delivered in
the ordinary course of post.

Therefore, in view of the above provision, since, the statutory rules itself provides about the service of
notice that a notice when required under said statutory rules to be sent by ‘registered post acknowledgement
due’, then, if notice was sent by 'registered post’ only it will not be the compliance of said rules. However, if
such provision was not provided by such statutory rules, then service of notice if by registered post only
shall be deemed 1o be effected.

Furthermore, in similar case of In United Commercial Bank v. Bhim Sain Makhija, AIR 1994 Del 181: A notice
when required under the statutory rules to be sent by 'registered post acknowledgement due’ is instead sent
by ‘registered post’ only, the protection of presumption regarding serving of notice under 'registered post'
under this section of the Act neither tenable not based upon sound exposition of law.

Question 26
Mr. A (landlord) staying in Delhi, rented his flat of Bengaluru to Mr. B (tenant) for 20,000 per month fo be
paid annually. An agreement was made between them that during the tenancy period, if A requires his flat to
be vacated, one-month prior notice is to be given to Mr. B. After eight months a notice was sent by Mr. A 1o
Mr. B to vacate his flat by registered post which was refused to be accepted by Mrs. C (wife of Mr. B) and Mr.
B denied to vacate the flat on ground of non-receipt of notice. Examine, as per the General Clauses Act, 1897,
whether the notice is tenable?
[Nov 22]
OR

Mr. Mike has lent his house property to Mr. Wise at a monthly rent of Rs. 15,0000 per month. The yearly
rent agreement was due to expire in near future. However, Mr. Mike does not intend to continue this
agreement and he has sent a notice to Mr. Wise for the termination of the agreement. Mr. Wise on the other
hand does not want to vacate the property and hence has returned the notice with an endorsement of
refusal. Now, Mr. Wise has contended that the no notice was served to him and hence there is no need for
him to vacate the property. As per the provisions of the General Clauses Act, 1897, discuss whether a notice
was served to Mr. Wise.

‘ [MTP Aug 18]
Answer _ :
As per section 27 of the General Clause Act, 1897, where any legislation cr regulation requires any document
to be served by post, then unless a different intention appears, service shall be deemed 1o be effected by:

(i)  properly addressing

(iiy  pre-paying, and
(iiiy  posting by registered post.

Case Laws
() In Smt. Vandana Gulati Vs. Gurmeet Singh alias Mangal Singh, AIR 2013 All 69, it was held that where
notice sent by registered post to person concerned at proper address is deemed to be served upon him
in due course unless contrary is proved.
(i} In Jagdish Singh Vs. Nathu Singh, AIR 1992 SC 1604, it was-held that where a notice is sent by the
landlord by registered post and the same is returned by the tenant with an endorsement of refusal, it
will be presumed that the notice has been served.

In other words, Endorsement ‘not claimed/not met’ is sufficient to prove deemed service of notice.
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In the given question, Mr.. A has served the notice to Mr. B by registered post which was refused to be
accepted by Mrs. C (wife of Mr. B). However, Mr. B cannot deny to vacate the flat on ground of non- receipt of
notice, since Mrs. € had refused to accept the notice served by Mr. A through registered post.

Hence, the notice served by Mr. A is tenable provided one- month prior notice given fo Mr. B.

Question 27
A notice was served on Mr. P for appearing in the court. However, the notice could not be served on account .
of the fact that the house of the Mr. P was found locked. Thus, Mr. P. did not appear in the court at the said
date. Examine the situation as per the provisions of The General Clauses Act, 1897 and determine whether
Mr. P. will be liable in the given situation.
[MTP April 19]

Answer
According o section 27 of the General Clauses Act, 1897, where any legislation or regulation requires any
document to be served by posf then unless a different intention appears, the service shall be deemed to be
effected by:

(i) - properly addressing

(i)  pre-paying, and

(iti)  posting by registered post.
A letter containing the document to have been effected at the time at which the letter would be delivered in
the ordinary course of post.
| Hence, where the where the notice could not be served on account of the fact that the house of Mr P was
found locked, it will be deemed that the notice was properly served as per the provisions of Section 27 of
the General Clauses Act, and it would be for Mr. P to prove that:it was not really served and that he was not -
responsible for such non- service. :

Question 28:

The Ministry of Corporate Affairs (MCA) published in the Gazette of India, the pr'oposed draft of Ruies

further to amend certain rules under the Companies Act, 2013. The MCA made some modifications in the draft

Rules already published. In the light of the provisions of the General Clauses Act, 1897, answer the following:

(i) Is it required for MCA to publish a draft of th e proposed Rules?

(ii) In case of any irregularities in the publication of the draft, can it be questioned?

(il Is MCA entitled to make suitable changes in the draft?

(iv) Is it necessary to re-publish the Rules in the amended form when the changes made are ancillary to the

earlier draft? :
[May 2022]

Answer

| The answer can be given in terms of section 23 of the General Clauses Act, 1897. Following shall be the

answers in the light of the given information and the relevant legal provisions:

() Yes, MCA is required to publish a draft of the proposed Rules for the mfor'ma'hon of persons Iikely to be

- _affected thereby.

(i) No,. in case of any irregularities in the publication of the draft, it cannot be questioned. The publication in
the Official Gazette of a rule or bye-law after previous publication, shall be conclusive proof that the rule
or bye-laws has been duly made. It raises a conclusive presumption that after the publication of the rules
in the Official Gazette, it is to be inferred that the procedure for making the rules had been followed.
Any irregularities in the publication of the draft cannot therefore be questioned.

(i) Yes, MCA is entitled to make suitable changes in the draft before finally publishing them.

(ivy No, it is not necessary fo re- pubhsh the Rules in the amended form when-the changes made are ancillary
to 'rhe ear'her' draft.

Question 29:

. Section 2(18)(aa) of the Income Tax Act, 1961, provides ThaT a company is said to be a company in which the
public are substantially interested, if it is a company which is registered under section 25 of the Companies
R Acf 1956. After the advent of Companies Act, 2013, the corresponding change has not been made in section
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2(18) of the Income tax Act, 1961. Explain, with reference to the provisions of the General Clauses Act 1897,
how will the provisions of section 2(18)aa) of ‘rhe Income Tax Act, 1961, will be considered after the
enactment of the Companies Act 2013?

[RTP Nov 22]
Answer
According to section 8 of The General Clauses Act, 1897, where this Act or Central Act or Regulation made
after the commencement of this Act, repeals and re-enacts, with or without modification, any provision of a
former enactment, then references in any other enactment or in any instrument to The provision so repealed
shall, unless a different intention appears, be construed ds references to the provision so re-enacted.
Also, in Gauri Shankar Gaur v. State of UP., AIR 1994 SC 169, it was held that every Act has its own
distinction. If a later Act merely makes a reference to a former Act or existing law, it is only by reference
and all amendments, repeals new law subsequently made will have effect unless its operation is saved by the
relevant provision of the section of the Act.

Question 30:
Mr. Sridhar has issued a promissory note of 1000 to Mr. Mchan on 17th May 2022 payable 3 months after
date. After that, a sudden holiday was declared on 20th August 2022 due to Moharram. As per the provisions
of the General Clauses Act 1897, what should be the date of presentment of pr-omlssor'y note for payment?
Whether it should be 19th August 2022 or 21st August 2022? ‘

[MTP Nov 22]
Answer
Section 10 of the General Clauses Act, 1897 provides where by any legislation or "egulahon any act or
proceeding is directed or allowed to be done or taken in any court or office on a certain day or within a
prescribed period then, if the Court or office is closed on that day or last day of the prescribed period, the
act or proceeding shall be considered as done or taken in due time if it is done or taken on the next day
afterwards on which the Court or office is gpen.

A promissory note of 1000 was issued by Mr. Sridhar to Mr. Mohan on 17th May 2022 which was payable 3
months after date. After that, a sudden holiday was declared on 20 th August 2022 due to Moharram.

In the given case, the period of 3 months ends on 17th August 2022. Three days of grace are fo be added. It
falls due on 20th August 2022 which declared to be a public holiday after the issue of Promissory Note. In the
light of provisions of isection 10 of the General Clauses Act 1897, the due date will be on next day when office
is open i.e., 21st Auglist 2022, »

Question 31 :
"No person shall be prosecuted and punished for the same offence more than once." Explain in the light of
provisions of Section 26 of the General Clauses Act, 1897.

[May 2023]
Answer: (For Practice in class. Student may refer ICAT Suggested Answer)
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MCQs

tion 1:
As per the provisions of the General Clauses Act, 1897, where an act or omission constitutes an offence:
under two or more enactments, then the offender shall be liable to be prosecuted and punished under:
(a) Under either or.any of those enactments

(b) Twice for the same offence

(c) Either (a) or (b) as per the discretion of the court

(d) Under the cumulative effect of both the enactments

Answer - (a)
Summary: As per Sec.26 of The General Clauses Act,1897, where an act or omission cons’mu‘res an

offence under 2 or more enactments, then the offender be liable under either or any of those
enactments but not liable twice for same offence

Question-2:
The preamble is most important in any legislation, it:
| (a) Provides definitions in the Act.
(b) Expresses scope, object and purpose of the Act.
(c) Provides summary of the entire Act.
(d) provides side notes often found at the side of a section.

Answer - (b) :
Summary: Every Act has a preamble which expresses the scope, object and purpose of the Act. It

is the main source for understanding the intention of Iawmaker behind the Act

Question 1.3:

As per the rules of an educational institution, every student may come on weekends for extra classes but
every student shall appear on a weekly test conducted in the institute, which means:
(a) Attending exira classes on weekends is optional but appearing in weekly test is compulsory
(b) Attending weekend classes is compulsory but appearing in weekly test is opfional
(c) Attending weekend classes and appearing in weekly test, both are compulsory for students
(d) Attending weekend classes and appearing in weekly test both are optional for students.

Answer - (a)
Summary: "Shall" is a command; whatever follows after "shall” is mandatory. On the other hand, "may" is

discr'e'rionar‘yfx what comes after "may" is optional

Question 4:
Which of the following is not an Immovable Property?
(a) Land
(b) Building
(c) Timber
(d) Machinery permanently attached to the land
(ICATI Module)

Answer - (c)
Summary: As per Sec 3(26) of The General Clauses Act, 1897, Immovable property is an inclusive

definition which contains 4 elements i.e., land, benefits out of land, things attached to earth and
permanently fastened to anything attdached to earth .

ion 5:
Where an act of parliament does not expressly specify any particular day as to the day of coming into
operation of such Act, then it shall come into oper'cmon on the day on which:
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(a) It receives the assent of the President.
(b) It receives the assent of the Governor General
(c) It receives assent of both the houses of Parliament.

(d) It receives assent of the Prime Minister
(ICAI Module/ May 2023)

Answer -~ (a)

Summary: As per Sec. 5 of The General Clauses Act, 1897, where any central act not specifically
mentioned a particular date to come into force, it shall be implemented on the day it receives assent
of President (in case of Act of Parliament), or of Governor General (in case of Central AcTs)

Question 6:

Formal legal document Wthh creates or confirms a right or records a fact is —
(a) a Document
(b) a Deed
(c) a Statute
(d) an Instrument

‘ , (May 2023)
Answer - (d)
Question 7:

As per the provisions of the General Clauses Act, 1897, where an act or omission constitutes an offence
under two or more enactments, then the offender shall be liable o be prosecuted and punished under:

(a) Under either or any of those enachenTs

(b) Twice for the sanie offence

(c) Either (a) or (b) as per the discretion of the court

(d) Under the cumulative effect of both the enactments
(MTP May 2022)

Aﬁswer - (a)
Summary: Where an act or omission constitutes an offence under two or more enactments, then the
offender shall be liable to be prosecuted and punished under either or any of those enaciments.

| Question 8: ; ) :
The Best Dry Fruits Ltd was incorbbr‘a‘red under the Companies Act, 1913. Whether the provisions of the
Companies Act, 2013 shall apply on'it:
(a) No, the provisions of the Companies Act, 2013 shall not apply on it.
(b) Yes, the provisions of the Companies Act, 2013 shall apply on it.
(c) The Companies Act, 1913 was enacted by the British Government, hence only an Act made by British
Government shall apply on such company. -
(d) Since, this company was incorporated by the British Government, hence the Companies Act of UK
Govt shall apply.
(MTP November 2022)

Answer - (b)

Summary: As per the General Clauses Act, 1897, "Where any Central legisiation or any regulation
. made after the commencement of this Act repeais any Act made or yet to be made, unless another
purpose exists, the repeal shall not affect previous operation of any enactment so repealed "

Question 9:

What among the following could be considered in the term Tmmovable Property’ as defined under section
" 3(26) of the General Clauses Act, 1897?

i. The soil for making bricks

ii. Right to catch fish

iii. Right to drain water
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iv. Doors and Windows of the house
(a) Only (i) and (iv)
(b) Only (i), (ii) and (iv)
(¢) Only (i) and (ii)
(d) Only (ii), (iii) and (iv)
(MTP November 2022/ ICAI Module)

Answer - (b)
Summary: As per General Clause Act,1897," Iramovable property shali include land, benefits arise out
of land, things attached 1o land, permanently fastened to anything attached to earth.”

estion 10: . -
Which among the following is correct as per the provisions of the General Clauses Act, 1897, regarding
commencement and termination of Time?

(@) In any Central Act or Regulation made after the commencement of this Act, it shall be sufficient,
to exclude the first in a series of Days or any other period of time, to use the word “from". As well
as to exclude the last in a series of days or any other period of time, to use the word “to".

(b) In any Central Act or Regulation made after the commencement of this Act, it shall be sufficient,
to exclude the first in a series of Days or any other period of time, to use the word “from”, and, to
include the last in a series of days or any other period of time, to use the word “to".

(c) In dny Central Act or Regulation made after the commencement of this Act, it shall be sufficient,
to include the first in a series of Days or any other period of time, to use the word “from". As well

 as'to include the last in a series of days or any other period of time, to use the word "“to".

(d) In any Central Act or Regulation made after the commencement of this Act, it shall be sufficient,

. to include the first in a series of Days or any other period of time, to use the word "“from”, and, to
exclude the last in a series of days or any other period of time, to use the word “to".
[ Answer - (b) v ‘ |

Qges‘hon 11:
An act or omission constitutes an offence under two enactments, referring To the provisions of the General
Clauses Act, 1897, state which among the following is correct in such a situation?
(@) The offender shall be liable to be prosecuted and punished under that enactment only, which was
enacted last and not under the other enactment.
(b) The offender shall be liable o be prosecuted and punished under that enactment only, which was
enacted first and not under the other enactment.
(c) The offender shall be liable to be prosecuted and punished under both the enactment.
(d) The offender shall be liable to be prosecuted and punished under either or any of those enactments
but shall not be punished twice for the same offence.
' (ICAT Module/ November 2022)
| Answer - (d) : |

Question 12:
Every Act has a which expresses the scope, object and purpose of the Act. It is the main source
for under'sfandmg the mTenTlon of lawmaker behind the Act.
(a) Definition
(b) Preamble
(c) Affidavit
(d) Document )
| Answer - (b) ' [

o 13 |
Inall Central Acts and Regulations, unless there is anything repugnant in the sub JGCT or context, words
|mpor1'mg the masculine gender shall be taken:
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(e) To exclude females
(f) To exclude girl child
(g) To include females
(h) To exclude boy child
(MTP1 May 2023)

’ Answer - (c)

Question 14:
Where an Act of Parliament does not expressly specify any particular day as fo the day of coming info
operation of such Act, then it shall come into operation on the day on which:

{a) It receives the assent of the President.

(b) It receives the assent of the Governor General.

(¢) It receives assent of the houses of Parliament.

(d) It receives assent of the Prime Minister.

(May 2023)

1 Answer -~ (a)
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{ Chapter 13 - Interpretation of Statutes | _ |

Question 1

Give the difference between interpretation and construction :
- [MTP March 18, March 21]
Answer

Difference between Interpretation and Construction-

Interpretation differs from construction. Interpretation is of finding out the true sense of any form and
the construction is the drawing of conclusion respecting subjects that lie beyond the direct expression of
the text.

When the legislature uses certain words which have acquired a definite meaning over a period of time, it
must be assumed that those words have been used in the same sense.

Thus, where the Court adheres to the plain meaning of the language used by the legislature, it would be
'interpretation’ of the words, but where the meaning is not plain, the court has to decide whether the
wording was meant to cover the situation before the court.

Here the court would be resorting to what is called 'construction’, however, the two terms -
'interpretation’ and ‘construction'-- overlap each other and it is rather difficult to state where
‘inferpretation’ leaves of f and 'construction’ begins.

I+ would also be worthwhile to note, at this stage itself, the difference between the terms
‘Interpretation’ and Construction. While more often the two terms are used interchangeably to denote a
process adopted by the courts to ascertain the meaning of the legislature from the words with which it is
expressed, these fwo terms have different connotations.

Interpretation is the art of ascertaining the meaning of words and the true sense in which the author
intended that they should be understood. It is the drawing of conclusions from a statute that lie beyond
the direct expression of the words used therein. [Bhagwati Prasad Kedia v. C.I.T,(2001)]

Tt is the duTy of the courts to give effect to the meaning of an Act when the meaning can be equitably
gathered from the words used. Words of legal import occurring in a statute which have acquired a definite
and precise sense, must be understood in that sense. (State of Madras v. Gannon Dunkerly Co. AIR 1958)
Conclusions drawn by means of construction are within the spirit though not necessarily within the letter
of the law. In practice, construction includes interpretation and the terms are frequently used
synonymously.

Question 2

Define Grammatical Interpretation. What are the exceptions to grammatical interpretation?

Co [May 18]

Answer

| Grammatical Interpretation and its exceptions: ‘Grammatical interpretation’ concerns itself exclusively

with the verbal expression of the law, it does not go beyond the lefter of the law. In all ordinary cases,

‘grammatical interpretation’ is the sole form allowable. The Court cannot take from or add to modify the

letter of the law. ‘

This rule, however, is subject to some exceptions:

(1) Where the letter of the law is logically defective on account of ambiguity, mcons:s'rencv or
incompleteness. As regard the defect to ambiguity, the Court is under a duty to travel beyond the
letter of the law so as to determine from the other sources the true intention of the legislature. In
the case of the statutory expression being defective on account of inconsistency, the court must
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ascertain the spirit of The law.

(2) If the text leads to a result which is so unreasonable that it is self-evident that the legislature could
not mean what it says, the court may resolve such impasse by inferring logically the intention of the
legislature. ' '

Question 3 .
Explain the principles of “Grammatical Interpretation” and "Logical Inferpretation” of a Statute. What are
the duties of a court in this regard? ' ’ ' ' '
[ICATI Module, MTP March 19, March 21, MTP Nov 22, Nov'22]
Answer :
Pr‘mc:ples of Grammatical Interpretation and Logical Interpretation: In order to ascertain the meaning of
any law/ statute the principles of Grammatical and Logical Interpretation is agpplied to conclude The real
meaning of the law and the intention of the legisiature behind enacting it. '

Meaning: Grammatical interpretation concerns itself exclusively with the verbal expression of law. It does
‘| not go beyond the letter of the law, whereas Logical interpretation on the other hand, seeks more
satisfactory evidence of the true intention of the legisiature.

Application of the principles in the court: In all ordinary cases, the grammatical interpretation is the sole
form allowable. The court cannot delete or add to modify the letter of the law. However, where the letter
of the law is logically defective on account of ambiguity, inconsistency or incompleteness, the court is
under a duty to travel beyond the letter of law so as to determine the true intentions of the legisiature. -
So that a statute is enforceable at law, however, unreasonable it may be. The duty of the court is to
administer the law as it stands rather it is just or unreasonable.

However, if there are two possible constructions of a clause, the courts may prefer the logical
construction which emerges from the setting in which the clause appears and the circumstances in which it
came to be enacted and also the words used therein.

Question 4

How will you interpret the term "Instrument" used in a statutes? -
] ' [Nov-19]
Answer

‘Instrument’: In common parlance; msfrumen‘r means a formal qual document which creates or confirms a
right or records a fact. It is a formal writing of any kind, such as an agreement, deed, charter or record,
drawn up and executed in a technical form. It also means a formal legal document having legal effect,
either as creating liability or as affording evidence of it. Section 2(14) of the Indian Stamp Act, 1899
states that ‘instrument’ includes every document by which any right or liability is or purports to be
created, transferred, extended, extinguished or recorded.

Question 5

Explain how does ‘natural and grammatical meaning' helps in the interpretation of a statute? .
- [MTP March18]

Answer

Natural and grammatical meaning: Statute are to be first understood in their natural, or‘dmar‘y or popular

sense and must be construed according to their_plain, literal and grammatical meaning. If there-is an

inconsistency with any express intention or declared purpose of the statute, or it involves any absurdity,

repugnancy, inconsistency, the grammatical sense must then be modified, extended or abridged only to

avoid such an inconvenience, but no further. [(State of HP v. Pawan Kumar(2005)]

Example: In a question before the court whether the sale of betel leaves was subject to sales fax. In this
matter the Supreme Court held that betel leaves could not be given the dictionary, technical or botanical

meaning when the ordinary and natural meaning is clear and unambiguous. Being the word of everyday use,
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it must be understood in its popular sense by which people are conversant with it as also the meaning which
the statute dealing with the matter would attribute to it. Therefore, the sale of betel leaves was liable to
sale tax. { Ramavtar V. Assistant Sales Tax Officer, AIR 1961 SC 1325),

Question 6
Briefly explain the meaning and application of the rule of "Harmonious Construction” in the interpretation
of statutes?

[MTP Aug 18]
Answer
Meaning of rule Harmonious Construction: When there is doubt about the meaning of the words of a
statute, these should be understood in the sense in which they harmonise with the subject of the
enactment and the object which the legislature had in view. Where there are in an enactment two or more
provisions which cannot be reconciled with each other, they should be so interpreted, wherever possible,
as to give effect to all of them. This is what is known as the Rule of Harmonious Construction.

It 'must always be borne in mind that a statute is passed as a whole and not in sections and it may well be
assumed 1o be animated by one general purpose and intent. The Court's duty is to give effect to all the
parts of a statute, if possible. But this general prinsivle is meant fo guide the courts in furthering the
intent of the legislature, not overriding it.

Application of the Rule: The Rule of Harmonious Construction is applicable only when there is a real and
not merely apparent conflict between the provisions of an Act, and one of them has not been made subject
to the other. When after having construed their context the words are capable of only a single meaning,
the rule of harmonious construction disappears and is replaced by the rule of iiteral construction.

Question 7
Explain the rule in 'Heydon's Case’ while interpreting the statutes quoting an example.
[ICAT Module, MTP March 21}
OR

Explain 'Mischieve Rule' for interpretation of statute. Also, give 4 matters it considers in construing an
Act

Answer

Where the language used in a statute is capable of more than one interpretation, the most firmly
established rule for construction is the principle laid down in the Heydon's case. This rule enables,
consideration of four matters in constituting an act:

(1) what was the law before making of the Act, .

(2) what was the mischief or defect for which the law did not provide,

(3) what is the remedy that the Act has provided, and

(4) what is the reason for the remedy.

The rule then directs that the courts must adopt that construction which ‘shall suppress the mischief and
advance the remedy. Therefore, even in a case where the usual meaning of the language used falls short of

the whole object of the legislature, a more extended meaning may be attributed to the words, provided
they are fairly susceptible of it.

If the object of any enactment is public safety, then its working must be interpreted widely to give
‘effect o that object. Thus in the case of Workmen's Compensation Act, 1923 the main object being
provision of compensation to workmen, it was held that the Act ought to be so construed, as far as
possible, so as to give effect to its primary provisions.

However, it has been emphasized by the Supreme Court that the rule in Heydon's case is applicable only
when the words used are ambiguous and are reasonably capable of more than one meaning [CIT v. Sodra
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Devi (1957) 32 ITR 615 (5C)]

Quuestion 8
Explain the rule of ‘beneficial construction’ while interpreting the statutes quoting an example.
[IMTP April 19]
Answer
Where the language used in a statute is capable of more than one interpretation, the most firmly
established rule for construction is the principle laid down in the Heydon's case. This rule enables,
consideration of four matters in constituting an act:
(1) what was the law before making of the Act,
(2) what was the mischief or defect for which the law did not provide,
(3) what is the remedy that the Act has provided, and
(4) what is the reason for the remedy.

The rule then directs that the courts must adopt that construction which ‘shall suppress the mischief and
advance the remedy’. Therefore, even in a case where the usual meaning of the language used falls short of
the whole object of the legislature, a more extended meaning may be attributed to the words, provided
they are fairly susceptible of it. '

If the object of any enactment is public safety, then its working must be interpreted widely fo give effect
to that object. Thus in the case of Workmen's Compensation Act, 1923 the main object being provision of
compensation to workmen, it was held that the Act ought to be so construed, as far as possible, so as to
give effect to its primary provisions.

However, it has been emphasized by the Supreme Court that the rule in Heydon's case is applicable only
when the words used are ambiguous and are reasonably capable of more than one meaning [CIT v. Sodra
Devi (1957) 32 ITR 615 (SC)].

Question 9
'The meaning of a word is to be judged by the company it keeps'. Explain the concept of 'Noscitur A
Sociis’.

: [MTP May 20]

! OR
"Associate words to be undersfood in common sense manner”. Explain this statement with reference to
rules of interpretation statutes.

[Nov 20, MTP Nov 22]

Answer
Associated Woérds to be Understood in Common Sense Manner: When two words or expressions are
coupled together one of which generally excludes the other, obviously the more general term is used in a
meaning excluding the specific one. On the other hand, there is the concept of ‘Noscitur A Sociis' (‘it is
known by its associates'), that is to say 'the meaning of a word is to be judged by the company it keeps'.
When two or more words which are capable of analogous (similar or parallel) meaning are coupled together,
they are to be understood in their coghdte sense (i.e. akin in origin, nature or quality). They take, as it
were, their color from each other, i.e., the more general is restricted to a sense analogous to the less
general. It is a rule wider than the rule of ejusdem generis, rather ejusdem generis is only an application
of the noscitur a sociis. It must be borne in mind that nocitur a sociis, is merely a rule of construction and
it cannot prevail in cases where it is clear that the wider words have been deliberately used in order fo
make the scope of the defined word correspondingly wider.

For example, in the expression 'commercial establishment means an establishment which carries on any
business, trade or profession', the term 'profession’ was construed with the associated words 'business’
and 'trade’ and it was held that a private dispensary was not within the definition. (Devendra M. Surti
(Dr.) vs. State of Gujrat, AIR 1969 SC 63 at 67).
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Question 10
Sohel, a director of a Company, not being personally concerned or interested, financially or otherwise, ina
matter of a proposed motion placed before the Board Meeting, did not disclose his interest although he
has knowledge that his sister is interested in that proposal. He restrains from making any disclosure of his
"| interest on the presumption that he is not required by law to disclose any interest as he is not personally
interested or concerned in the propasal. He made his presumption relying on the 'Rule of Literal
Construction'. Explaining the scope of mTerpreTaTuon under this rule in the given situation, decide whether
The decision of Sohel is correct?
: [Jan 21, MTP-1 May 23]
Answer :
Rule of Literal Construction:
Normally, where the words of a'statute are in themselves clear and unambiguous, then these words should
‘be construed in their natural and ordinary sense and it is not open to the court to adopt any other
hypothetical construction. This is called the rule of literal construction.

This principle is contained in the Latin maxim “absoluta sententia expositore non indeget" which literally
means “an absolute sentence or preposition needs not an expositor”. In other words, plain words require no
explanation. Sometimes, occasions may arise when a choice-has o be made-between two interpretations -
one narrower and the other wider or bolder. In such a situation, if the narrower interpretation would fail to
achieve the manifest purpose of the legislation, one should rather adopt the wider one. When we talk of
disclosure of 'the nature of concern or interest, financial or otherwise’ of a director or the manager of a
company in the subject-matter of a proposed motion (as referred to in section 102 of the Companies Act,
2013), we have to inferpret in its broader sense of referring fo any concern or interest containing any
information and facts that may enable members to understand the meaning, scope and implications of the
items of business and to take decisions thereon. What is required is a full and frank disclosure without
reservation or suppression, as, for instance where a son or daughter or father or mother or brother or
sister is concerned in any contract or matter, the shareholders ought fairly to be informed of it and the
material facts disclosed to them. Here a restricted narrow interpretation would defeat the very purpose of
the disclosure.

Meeting (in which his sister has interest), as he is not personally interested or concerned in the proposal.
Here, he ought to have considered broader meaning of the provision of law; and therefore, even though he
was per'sonally not interested or concerned in the proposal, he should have disclosed the interest.

In the given question, Sohel (a director) did not disclose his interest in a matter placed before the Board -

Question 11
Explam The meaning of term 'Proviso’. Give the distinction between provnso exception and Savmg Clause.
‘ [RTP May 18]

Answer

Proviso: The normal function of a proviso is to except somefhmg out of the enactment or to qualify
something stated in the enactment which would be within its purview if the proviso were not there. The
effect of the proviso is to qualify the preceding enactment which is expressed in terms which are too
general. As a general rule, a proviso is added fo an enactment to qualify or create an exception to what is
in the enactment. Ordinarily a proviso is not interpreted as stating a general rule.

‘It is a cardinal rule of inferpretation that a proviso to a particular provision of a statute only embraces
the field which is covered by the main provision. It carves out an exception to the main provision to which
it has been enacted as a proviso and to no other. (Ram Narain Sons Ltd. vs. Assistant Commissioner of '
Sales Tax, AIR 1955 SC 765). ,

Distinction between Proviso, exception and saving Clause ,
. There is'said to exist difference between provisions worded as 'Proviso’, 'Exception’, or ‘Saving Clause'.
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Exception : Proviso Saving Clause

Exception’ is intended fo | Proviso’ is used fo remove ‘Saving clause’ is used to
restrain the enacting clause 1o | special cases from general | preserve from desfruction

particular cases enactment and provide for | certain rights, remedies or
' them specially privileges already existing
Question 12
How far are (i) title and (ii) preamble in an enactment helpful in interpreting any of the parts of an
enactment? :
7 [MTP Aug 18]
Answer

i) Title: An enactment would have what is known as 'Short Title' and also a 'Long Title'. The short title
merely identifies the enactment and is chosen merely for convenience. The 'Long title' describes the
enactment and does not merely identify if. .

The Long title is a part of the Act and, therefore, can be referred to for ascertaining the object and
scope of the Act. S :

(ii) Preamble: It expresses the scope and object of the Act more comprehensively than the long title.
The preamble may recite the ground and the cause for making a statute and or the evil which is sought

to the remedied by it. ' : ' :

The preamble like the Long title can legitimately be used for construing it. However, the preamble
cannot over ride the provisions of the Act. Only if the wording of the Act gives rise to doubts as o its
proper construction (e.g., where the words or a phrase has more than the one meaning and doubts arise
as o which of the two meanings is intended in the Act) the preamble can and ought to be referred to
arrive at the proper construction. ’ '

Question 13 . ) .
How far are 'marginal notes’ in an enactment helpful in inferpreting any of the parts of an enaciment?

: : ' [MTP Oct 18]
Answer o
Marginal Notes: Alfhough there is difference of opinion regarding resort to Marginal Notes for construing
an enactment, the/generally held view is that the Marginal Notes appended Yo g Section can not be used
for construing the Section. - ' v
In CIT. vs. Ahmedbhai Umarbhai & Co. (AIR 1950 SC 134 at 141), Patanjali Shastri, J., had declared:
“Marginal notes in an Indian statute, as in an Act, of Parliament cannot be referred fo for the purpose of
construing the statute”, and the same view has been taken in many other cases. Many cases show that
reference o marginal notes may be’permissible in exceptional cases for construing a section in a statute. [
Deewan Singh v. Rajendra Pd. Ardevi, (2007)10 SCC , Sarabjit Rick Singh v. Union of India, (2008) 2 5CC]

However, marginal notes appended to Articles of the Constitution have been held to be part of the
Constitution as passed by the Constituent Assembly and therefore have been made use of in construing
the Articles. - B -

Example: Article 286 of the constitution furnishing "prima facie”, some clue as to the meaning and purpose
of the Article [Bengal Immunity Co. Ltd. v. State of Bihar, AIR 1955 5C]

Question 14 .
(i) What is the effect of proviso? Does it qualify the main provisions of an Enactment?
(i) Does an explanation added to a section widen the ambit of a section?
' : ' [ICAT Module, May 2022, MTP 2 May'23]
Answer . - ’
(i) Normally a Proviso is added to a section of an Act to except something or qualify something stated, in
‘that particular section to which it is added. A proviso should not be, ordinarily, interpreted as a

+
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general rule. Usually, a proviso is embedded in the main body of the section and becomes an integral
part of it.

The effect of the proviso is to qualify the preceding enactment which is expressed in terms which are i
too general.

It is a cardinal rule of interpretation that a proviso or exception to a particular provision of a statute
only embraces the field which is covered by the main provision. It carves out an exception to the main
provision to which it has been enacted as a proviso and to no other. (Ram Narain Sons Ltd. vs.
Assistant Commissioner of Sales Tax, AIR 1955 SC 765).

(ii) Sometimes an explanation is added to a section of an Act for the purpose of explaining the main
provisions contained in that section. If there is some ambiguity in the provisions of the main section,
the explanation is inserted to harmonise and clear up and ambiguity in the main section. Something may
added be to (or something may be excluded from) the main provision by insertion of an explanation.
But the explcma’non should not be construed o widen the ambit of the section.

Question 15
The 'Statute should be read as a Whole'. Explain the statement.

’ [RTP Nov 18]
Answer
‘Read the Statute as a Whole': It is the elementary principle that construction of a statute is to be made
of all its parts taken together and not of one part only. The deed/ statute must be read as a whole in
order to ascertain the true meaning of its several clauses, and the words of each clause should be so
interpreted as fo bring them into harmony with other provisions - if that interpretation does no violence
to the meaning of which they are naturally susceptible. And the same approach would apply with equal
force with regard to Acts and Rules passed by the legislature.

One of the safest guides to the construction of sweeping general words is to examine other words of like
import in the same enactment or instrument to see what limitations must be imposed on them. If we find
that a number of such expressions have to be subjected to limitations and qualifications and that such
limitations and qualifications are of the same nature, that circumstance forms a strong argument for
subjecting the expression in dispute to a similar limitation and qualification.

Question 16 -

Gaurav Textile Company Limited has entered into a contract with a Company. You are invited to read and

interpret the document of contract. What rules of .interpretation of deeds and documents would you apply !

while doing so? ‘
[TCAT Module]

Answer

The rules regarding interpretation of deeds and documents are as follows:

First and the foremost point that has to be borne in mind is that one has to find out what reasonable man,

who has taken care to inform himself of the surrounding circumstances of a deed or a document, and of its

scope and intendments, would understand by the words used in that deed or document. Tt is inexpedient to

construe the terms of one deed by reference to the terms of another. Further, it is well established that

different meanings the same word cannot have two in the same documents, unless the context compels the

adoption of such arule.

The Golden Rule is to gscertain the intention of the parties of the instrument after considering all the
words in the documents/deed concerned in their ordinary, natural sense. For this purpose, the relevant
portions of the document have to be considered as a whole.

The circumstances in which the particular words have been used have also to be taken into account. Very
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often, the status and training of the parties using the words have also o be taken into account as the
same words maybe used by an ordinary person in one sense and by a trained person or a specialist in quite
another sense and a special sense. It has also to be considered that very many words are used in more
than one sense. It may happen that the same word understood in one sense will give effect to all the
clauses in the deed while taken in another sense might render one or more of the clauses ineffective. In
such a case the word should be understood in the former and not in the latter sense. It may also happen
that there is a conflict between two or more clauses of the same documents. An effect must be made to
resolve the conflict by interpreting the clauses so that all the clauses are given effect. If, however, it is
not possible to give effect of all of them, then it is the earlier clause that will override the latter one.

Question 17
How will you interpret the definitions in a statute, if the following words are used in a statute?
(i) Means
(i) Includes
Give one illustration for each of the above from statutes you are familiar with.

[ICAT Module, RTP Nov 22, MTP Nov 22]
Answer
Interpretation of the words “"Means” and “Includes” in the definitions- The definition of a word or
expression in the definition section may either be restricting of its ordinary meaning or may be extensive
of the same. When a word is defined to 'mean’ such and such, the definition is ‘prima facie' restrictive and
exhaustive, we must restrict the meaning of the word to that given in the definition section.

But where the word is defined to ‘include’ such and such, the definition is 'prima facie' extensive, here the
word defined is not restricted fo the meaning assigned to it but has extensive meaning which also includes
the meaning assigned to it in the definition section.

Example— Definition of Director [section 2(34) of the Companies Act, 2013]—Director means a director
appointed to the board of a company.

The word “"means” suggests exhaustive definition. Definition of Whole time director [Section 2(94) of the
Companies Act, 2013]—Whole time director includes a director in the whole time employment of the
company.. ! »

The word “includes” suggests extensive definition. Other directors may be included in the category of the
whole time director.,

Question 18 ‘
Differentiate Mandatory Provision from a Directory Provision. What factors decide whether a provision is
directory or mandatory?

[ICAT Module]
Answer
Practically speaking, the distinction between a provision which is ‘mandatory’ and one which is ‘directory’ is
that when it is mandatory, it must be strictly observed: when it is ‘directory’ it would be sufficient that it
is substantially complied with.

However, we have to look to the substance and not merely the form, an enactment in mandatory form

might substantially be directory and, conversely, a statute in directory form may in substance be

mandatory. ' ,

Hence, it is the substance that counts and must take precedence over mere form. If a provision gives a

power coupled with a duty, it is mandatory: whether it is or is'not so would depend on such consideration
as: _ ‘

-the nature of the thing empowered to be done, .
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-the object for which it is done, and
-the person for whose benefit:the power is fo be exercised

Question 19
Define Grammatical Interpretation. What are the exceptions to grammatical interpretation?

[ICAT Module]
Answer

Grammatical Interpretation and its exceptions: ‘Grammatical interpretation’ concerns itself exclusively
with the verbal expression of the law, it does not go beyond the letter of the law. In all ordinary cases,
‘grammatical interpretation’ is the sole form allowable. The Court cannot take from or add fo modify the
letter of the law. ‘

This rule, however, is subject To some exceptions:

(1) Where the letter of the law is logically defective on_account of amblquﬁ‘y mconsnsTency or
incompleteness. As regard the defect to ambiguity, the Court is under q duty to travel beyond the
letter of the law so as to determine from the other sources the true intention of the legisiature.

- In the case of the statutory expression being defective on account of inconsistency, the court
must ascertain the spirit of the law.

(2) If ‘the text leads to a result which is so unreasonable that it is self-evident that the legislature
could not mean what it says, the court may resolve such impasse by inferring logically the intention
‘of the legislature.

Question 20
Explain how 'Dictionary Definitions' can be of great help in interpreting/ constructing an Act when the
statute is ambiguous. ’ A

[ICAT Module, Nov 18, MTP Oct 18, April 19, Oct 19]
Answer V

Dictionary Definitions: First we refer the Act in question to find out if any particular word or expression
is defined in it. Where we find that a word is not defined in the Act itself, we may refer to dictionaries to
find out the general sense in which that word is commonly understood. However, in selecting one out of the
several meanings of a word, we must always take into consideration the context in which it is used in the
Act. It is the fundamental rule that the meanings of words and expressions used in an Act must take their
color from the context in which they appear. Further, judicial decisions laying down the meaning of words
in construing statutes in pari material will have greater weight than the meaning furnished by dictionaries.
However, for technical terms, reference may be made to technical dictionaries.

Question 21
Preamble does not over-ride the plain provision of the Act. Comment. Also give suitable example.
[ICAT Module]

Answer

Preamble: The Preamble expresses the scope, object and purpose of the Act more comprehensively. The
Preamble of a Statute is a part of the enactment and can legitimately be used as an internal aid for
construing it. However, the Preamble does not over-ride the plain provision of the Act. But if the wording
of the statute gives rise to doubts as to its proper construction, for example, where the words or phrase
has more than one meaning and a doubt arises as to which of the two meanings is intended in the Act, the
Preamble can and ought to be referred to in order to arrive at the proper construction. In short, the
Preamble to an Act discloses the primary intention of the legislature but can only be brought in as an aid
o construction if the language of the statute is not clear. However, it cannot override the provisions of
the enactment. Example: Use of the word 'may’ in section 5 of the Hindu Marriage Act, 1955 provides that

“a marriage may be solemnized be‘rween two Hindu" has been construed fo be mandatory in the sense that
both parties to the marriage must be Hindus as defined in section 2 of the Act. It was held that a
‘marriage between a Christian male and a Hindu female solemnized under the Hindu Marriage Act was void.
This result was reached also having regard fo the preamble of the Act which reads: 'An Act to amend and
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codify the law relating to marriage among Hindus" [GullipoliSowria Raj V. BandaruPavani, (2009)1 SCC7141.

Question 22
When can the Preamble be used as an aid to interpretation of a statute?

[May'23, ICAT Module, MTP-2 May 23, RTP May 23]
Answer
While the Preamble can be used to know the aims and objects of the legislation it cannot be used to
control or qualify the precise and unambiguous language of an enactment. The preambie is the key to the
mind of the maker of the law, but it cannot override in order to enlarge or resirict the enacting provision
of the Act. A provision contained in the Act cannot be considered as invalid because they do not accord
with the preamble, which is only a brief summary of legislative objectives behind the Act, and if there is
any conflict between the preamble and any provision of an Act, the provision prevails. The preambie merely
affords help in the matter of construction if there is any ambiguity. Where the language of the Act is
clear, the court is bound to give it effect. When will courts refer to the preamble as an aid to-
construction? ' '

Situation 1: Where there is any ambiguity in the words of an enactment the assistance of the preamble
may be taken to resclve the conflict.

Situation 2: Where the words of an enactment appear o be too general in scope or application then courts
may resort to the preamble to determine the scope or limited application for which the words are meant.

Question 23 o
At the time of interpreting a statutes what will be the effect of 'Usage’ or 'customs and Practices'?

’ ' [ICAT Module]
Answer

Effect of usage: Usage or practice developed under the statute is indicative of the meaning recognized to
its words by contemporary opinion. A uniform notorious practice continued under an old statute and
inaction of the Legislature to amend the same are important factors to show that the practice so followed
was based on correct understanding of the law. When the usage or practice receives judicial or legislative
approval it gains additional weight. -

In this connection, we have 1‘;) bear in mind two Latin maxims: _ _

(i) ‘Optima Legum interpres est consuetude' (the custom is the best interpreter of the law); and _
(i) ‘Contemporanea Expositio est optima et fortissinia in lege’ (the best way to interpret a document is to
read it as it would have been read when made).

Therefore, the best interpretation/construction of a statute or any other document is that which has
been made by the contemporary authority. Simply stated, old statutes and documents should be
interpreted as they would have been at the time when they were enacted/written. Contemporary official
statements throwing light on the construction of a statute and statufory instruments made under it have
been used as contemporanea expositio to interpret not only ancient but even recent statutes in India.

Question 24

Write short note with reference to interpretation of Statutes, Deeds and Documents on:
() Provision

(i) Explanation,

[Nov 18]
Answer , '
(i) Proviso: The normal function of a proviso is to except something out of the enactment or to qualify
something stated in the enactment which would be within its purview if the proviso were not there. The
effect of the proviso is to qualify the preceding enactment which is expressed in terms which are too
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general. As a general rule, a proviso is added to an enactment to qualify or create an exception to what is

in the enactment. Ordinarily a proviso is not interpreted as stating a general rule.

It is a cardinal rule of interpretation that a proviso fo a particular provision of a statute only embraces
the field which is covered by the main provision.

(ii) Explanation: An Explanation is at times appended to a section to explain the meaning of the text of the
section. An Explanation may be added to include something within the section or to exclude something
from it. An Explanation should normally be so read as to harmonise with and clear up any ambiguity in the
main section. It should not be so construed as to widen the ambit of the section. The meaning to be given
to an explanation will really depend upon its terms and not on any theory of its purpose.

Question 25
If it is defined as:
() “"Company means a company incorporated under the Companies Act, 2013 or under any previous
company Law".
(i) "Person" includes, under the Consumer Protection Act,1986.
How would you interpret/construct the nature and scope of the above definitions?
, [Nov 19, MTP Oct 20, RTP May 21]
Answer
Restrictive and extensive definitions: The definition of a word or expression in the definition section may
either be restricting of its ordinary meaning or may be extensive of the same.
When a word is defined. to 'mean’ such and such, the definition is 'prima facie' restrictive and exhaustive,
we must restrict the meaning of the word to that given in the definition section.
But where the word is defined to ‘include’ such and such, the definition is 'prima facie’ extensive: here the
word defined is not restricted to the meaning assigned to it buT has extensive meaning which also includes
the meaning assigned to it in the definiti on section,
Thus,
() The definition is restrictive and exhaustive to the effect that only an entity incorporated under the
Companies Act, 2013 or under any previous Companies Act, shall deemed to be company.
(i) The definition is inclusive in nature, thereby the meaning assigned to the respective word (here
‘person’) is extensive. It has a wider scope to include other terms into the ambit of the definition
having regard to the object of the definition.

Question 26
In what way are the following terms considered as external aid in the interpretation of statutes:
(i) Historical Setting
| (i) - Use of Foreign Decisions
[MTP Nov 22]
OR
Explain whether Foreign Decisions be used for construing Indian Acts.
) [July 21, RTP Nov 19]
Answer
M HlsTorlcal Setting: The hlsfory of the external circumstances which led to the enactment in question is
of much significance in construing any enactment. We have, for this purpose, to take help from all those
' external or historical facts which are necessary in the understand ing and comprehension of the subject
matter and the scope and object of the enactment. History in general and Parliamentary History in
particular, ancient statutes, contemporary or other authentic works and writings all are relevant in
interpreting and construing an Act.

(i) Use of Foreign Decisions: Foreign decisions of countries following the same system of jurisprudence as
ours and given on laws similar to ours can be legitimately used for construing our own Acts. However, prime
impartance is always to be given to the language of the Indian statute. Further, where guidance can be
obtained from Indian decisions, reference to foreign decisions may become unnecessary.
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Question 27

What is External Aid fo interpretation? Explain how the Dictionary definitions are the External Aids to
Interpretations?

[Jan 21]
Answer ‘ '
External aids are the factors that help in interpreting/construing an Act and have been given the
convenient nomenclature of ‘External Aids to Interpretation’. Apart from the statute itself there are
many matters which may be taken into account when the stafute is ambiguous. These matters are called
external aids. '
Dictionary Definitions: Dictionary Definitions is one of the External Aids to interpretation. First we have
Yo refer to the Act in question to find out if any particular word or expression is defined in it. Where we
find that a word is not defined in the Act itself, we may refer to dictionaries to find out the general sense
in which that word is commonly understood. However, in selecting one out of the several meanings of a
word, we must always take into consideration the context in which it is used in the Act. Tt is the
fundamental rule that the meanings of words and expressions used in an Act must take their colour from
the context in which they appear. Further, judicial decisions laying down ‘the meaning of words in
construing statutes in ‘pari materia’ will have greater weight than the meaning furnished by dictionaries.
However, for technical terms reference may be made to technical dictionaries.

Question 28:
Enumerate when does the rule of Ejusdem Generis apply
[MTP Nov 22]
Answer
The rule of Ejusdem Generis applies when:
1. The statute contains an enumeration of specific words
2. The subject of enumeration constitutes a class or category
3. That class or category is not exhausted by the enumeration
4. General terms follow the enumeration; and
5. There is no indication of a different legislative intent.

Question 29

Explain in reference to Interpretation of Statutes, the cases where Rule of Ejusdem Generis will not apply.
! [Nov 22]

Answer

The Rule of Ejusdem Generis will not apply in the following situations:

1 If the preceding term is general, as well as that which follows this rule cannot be applied.

2 Wher'e-'rhe particular words exhaust the whole genus.

3 Where the specific objects enumerated are essentially diverse in character.

4 Where there is an express intention of legislature that the general term shall not be read
ejusdem generis the specific terms.

Question 30 _
Explain the following in context of use of definitional sections in Interpretation of Statutes:
() Definitions subject to-a contrary context
(i) Ambiguous definitions
‘ [MTP-1 May 23]
Answer \
() Definitions subject to a contrary contexi: When a word is defined to bear a number of inclusive
meanings, the sense in which the word is used in a particular provision must be ascertained from the
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context of the scheme of the Act, the language of the provision and the object intended to be served
thereby.

(i) Ambiguous definitions: Sometime, we may find that the definition section may itself be ambiguous, and
so it may have fo be inferpreted in the light of the other provisions of the Act and having regard to
the ordinary meaning of the word defined. Such type of definition is not o be read in isolation. It must
be read in the context of the phrase which it defines, realising that the function of a definition is to
give accuracy and certainty to a word or phrase which would otherwise be vague and uncertain but not

“to contradict it or depose it altogether.

Question 31
Explain the Doctrine of Contemporanea Expositio.
IMay 2023]

Answer: {For Practice in class. Student may refer ICAI Suggested Answer)
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MCQs

estion 1:

Which rule of construction is applicable where there is a real and not merely apparent conflict between
the provisions of an Act, and one of them has not been made subject to the other—

(a) Rule of Beneficial construction

(b) Rule of Literal construction

{c) Rule of Harmonious construction

(d) Rule of Exceptional construction

Answer - (c)
Summary: Rules of Interpretation/Construction - Rule of Harmonious Construction can be adopted

only when there is a real and not merely apparent conflict between provisions

Question 2:

When the law is clear and unambiguous the court shall construe the meaning of a provision based on strict
(a) grammatical meaning

(b) logical meaning

(c) alternative interpretation

(d) hypothetical meaning
(MTP May 2022)

Answer - (a) .
Summary: Grammatical m'rer'prefahon means interpretation that is based exclus:vely on the words

themselves

According to rule of interpretation, meaning of words should be known from its accompanying
or associated words. ' '
(a) Mischief rule
(b) Primary Rule
(¢) Noscitur a Soqns

(d) Golden Rule s
" {MTP May 2022)

Answer - (c)
Summary: The meaning of an unclear or ambiguous word should be determined by considering the

words with which it is associated in the context

The Rule in Heydon's case is also known as—
(a) Purposive construction
(b) Mischief Rule
(c) Goiden Rule v
(d) Exceptional Construction

(ICAT Module/ MTP May 2022)

Answer - (b)
Summary: Rules of Interpretation/Construction - rule in Heydon's case is also known as Mischief Rule

Pick the odd one out of the following aids to interpretation—
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(a) Preamble
(b) Marginal Notes
(¢) Proviso

(d) Usage
(ICAI Module/ MTP1 May 2023)

Answer - (d)
Summary: Infernal Aids to Interpretation does not include "usage"

Question 6:

An internal aid that may be added to include something within the section or to exclude something from
it, is—

(a) Proviso

(b) Explanation

(c) Schedule

(d) THustrations
(ICATI Module)

Answer - (b)
Summary: Explanation is added to a section to explain meaning of certain terms and phrases and to

include and exclude something to the section

Question 7:

According Yo the the words of the statute are to be given Thelr' plain and or'dmary meaning. —
(a) Literal rule
(b) golden rule
(¢) natural rule

(d) mischief rule
(MTP May 2022)

Answer - (a)
Summary: According to the Literal Rule, the words of the statute are to be give their plain and

ordinary meaning.

Question 8:
When there is a conflict between two or more sTcrrues or two or more parts of a statute then which rule is
applicable:

(a) Welfare construction

(b) Strict construction

(c) Harmonious construction

‘(d):xMischief Rule
o (MTP May 2022/ ICAI Module)

Answer - (c)
Summary: When there is a conflict between two or more statutes or two or more parts of statute

then Harmonious Construction rule is applicable

Question 9:

Which among the following is an External Aid to im‘erpr‘ew‘aﬁon:'
(a) Illustrations
(b) Dictionary

. Chapter 13 Interpretation of Statutes

Page 236




The Ultimate Solution -~ Question Bank - By Shubham Singha! (AIR 4)

(c) Proviso clause
(d) Title
(MTP2 May 2023)

l Answer - (d)

Question 10:

Pick the odd one out of the following aids to interpretation—
{a) Preamble
(b) Marginal Notes
(c) Proviso
(d) Usage
(MTP May 2022)

Answer - (d)
Summary: Preamble, Marginal Notes, Proviso are Internal Aids to Interpretation whereas Usage is

one of the External Aids to Interpretation.

Question 11:

Is the cardinal rule of construction that words, sentences and phrases of a statute should be read in their
ordinary, natural and grammatical meaning so that they may have effect in their widest amplitude?
(a) Rule of Literal Construction
(b) Rule of Harmonious Construction
(c) Rule of Beneficial Construction
(d) Rule of Exceptional Construction
(MTP November 2022/ ICAI Module)

unswer - (a) j

Questiop 12:

Pick the odd one out of the following aids to interpretation:
(a) Preamble
(b) Marginal Notes
(c) Proviso ;
(d) Usage f )
(MTP November 2022)

Answer -~ (d)
Summary: Internal Aids to Interpretation does not include Usage.

estion 13: :
means that when two or more words that are susceptible of analogous meaning, are coupled
together they are understood to be used in their coghate sense.

(a) Noscitur a Sociis

(b) Contemporanea Expositio

(c) prima facie

(d) absoluta sententia expositore non indigent

(MTP November 2022/ May 2023)

Answer - (a)
Summary: Noscitur a Sociis means that when two or more words that are susceptible of analogous
meaning, are coupled fogether they are understood to be used in their cognate sense,

Question 14:

A clause that begins with the words ‘Notwithstanding anything contained’ is called:

(a) An obstacle clause
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(b) A non- obstante clause
(c) An objectionable clause

(d) A superior clause
(RTP November 2022/ MTP1 May 2023)

Answer - (b)
Summary: A clause that begins with the words 'Notwithstanding anything contained' is called a non-

-Obstante clause.

Question 15:

. interpretation concerns itself with “what the law says” and ... inferpretation, seeks fo
ascertain "what the law means”.
(a) Grammatical, Logical
(b) Legal, usual
(c) Usual, legal
(d) Logical, grammatical
(RTP November 2022)

Answer - .(a) .
Summary: Grammatical interpretation shows what the law wants to say by interpreting the words the
lawmaker uses, and logical interpretation means what the law is actually frying the convey.

Question 16:

expresses the scope and object of the Act more comprehensively than the
(a) Preamble; Short title
(b) Short title; Long title
(c) Long title; Preamble
(d) Preamble; Long title

I Answer - (a) J

Question 17:
Which among the following cannot be considered as an internal aid for interpretation of a statute?
(a) Tllustrations
(b) Explanation
(¢) Previous Law
(d) Schedules

Answer - (c)
-Summary: Previous Law is one of the External Aids of Interpretfation, rest others are Internal Aids

of Interpretation.

Question 18: -
Choose the correct meaning of the term “Ut res magis valeat quam pereat” from among the following:
(6) Words of statute must be construed so as to lead o a sensible meaning.
* (b) Statutes should be construed grammatically.
(¢) Notwithstanding anything contained.
(d) When two or more words that are susceptible of analogous meaning, are coupled together they
are understood to be used in their cognate sense.

Answer- (a) . ] v
Summary: According to the Rule of Reasonable Construction, the words of a statute must be
constructed "ut res magis valeat quam pereat’ meaning thereby that words of statute must be

constructed so as 1o lead to a sensible meaning.
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As per Rule of Literal Construction, Technical words are to understood in:
(a) Normal sense
(o)) Ordinary sense
(c) Technical sense
(d) Legal sense
(MTP1 May 2023)
[ Answer: {c) l

Question 20:
Calendar year starts from:

(a) January

(b) April

(c) June

(d) September

(MTP2 May 2023)

l Answer: (b) [

Question 21:
Doctrine of Mischief Rule was given under:
(a) Foss vs. Harbottle
(b) Thomson vs. Clan Morris
(c) Foster vs. DiphwysCasson
(d) Heydon's Case
(MTP2 May 2023)
1 Answer: (a) I

e, MEANS that when two or more words that are susceptible of analogous meaning, are coupled
together they are understood to be used in their coghate sense.

(a) Noscitur a Seciis

(b) Contemporaniea Expositio

(¢c) prima facie

(d) absoluta sententia expositore non indiget

(MTP2 May 2023)

] Answer: (a) I
Question 23: "
Which among the following is the cardinal rule of construction of statutes ?

(a) Harmonious rule of construction.

(b) Beneficial rule of construction.

{c) Literal rule of construction.

(d) Reasonable rule of construction.

(May 2023)

[ Answer - (c)
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Chapter 14 - The Foreign Exchange Management
Act, 1999

Question 1: v
‘Printex Computer' is a Singapore based company having several business units all over the world. It has a unit
for manufacturing computer printers with its Headquarters in Pune. It has a Branch in Dubai which is
controlled by the Headquarters in Pune. What would be the residential status under the FEMA, 1999 of
printer units in Pune and that of Dubai branch?

’ [ICAT Module]
Answer:
Printex Computer being a Singapore based company would be person resident outside India [(Sechon 2{w)1.
Section 2 (u) defines 'person’ under clause (viii) thereof, as person would include any agency, office or branch
owned or controlled by such person. The term such person appears to refer o a person who is included in
clause (i) to (vi). Accordingly, Printex unit in Pune, being a branch of a company would be a ‘person’.
Section 2(v) defines a person resident in India. Under clause (iii) thereof person resident in India would
include an office, branch or agency in India owned or controlled by a person resident outside India. Printex
unit in Pune is owned or controlied by a person resident outside India, and hence it, would be a ‘person
resident in India. :
However, Dubai Branch though not owned is controlied by the Printer unit in Pune which is a person resident
in India. Hence, the Dubai Branch is a person resident in India.

Question 2: :

Mr. Sane, an Indian National desires to obtain Foreign Exchange for the following purposes:

() Remittance of US Dollar 50,000 out of winnings on a lottery ticket.

(i) US Dollar 100,000 for sending a cultural troupe on a tour of U.S.A.

Advise him whether he can get Foreign Exchange and if so, under what conditions?

[ICAT Module]

Answer:

Under provisions ?f section 5 of the Foreigh Exchange Management Act, 1999 certain Rules have been made

for drawal of Foreigh Exchange for Current Account transactions. As per these Rules, Foreign Exchange for

some of the Current Account-transactions is prohibited. As regards some other Current Account
transactions, Foreign Exchange can be drawn with prior permission of the Central Government while in case
of some Current Account transactions, prior permission of Reserve Bank of India is required.

(iiy Inrespect of item No.(i), i.e., remittance out of lottery winnings, such remittance is prohibited and the
same is included in First Schedule to the Foreign Exchange Management (Current Account Transactiohs)
Rules, 2000. Hence, Mr. Sane cannot withdraw Foreign Exchange for this purpose.

(iv) Foreign Exchange for meeting expenses of cultural tour can be withdrawn by any person after obtaining
permission from Government of India, Ministry of Human Resources Development, (Department of
Education and Culture) as prescribed in Second Schedule to the Foreign Exchange Management (Current
Account Transactions) Rules, 2000. Hence, in respect of item (ii), Mr. Sane can withdraw the Foreign
Exchange after obtaining such permission.

Inall the cases, where remittance of Foreign Exchange is allowed, either by general or specific permission,

the remitter has to obtain the Foreign Exchange from an Authorized Person as defined in Section 2(c).

Question 3: )

State which kind of approval is required for the following transactions under the Foreign Exchange

Management Act, 1999:

(i) X, aFilm Star, wants to perform along with associates in New York on the occasion of Diwali for Indians
residing at New York. Foreign Exchange drawal to the extent of US dollars 20,000 is required for' this
purpose.
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(i) R -wants to get his heart surgery done at United Kingdom. Up to what limit Foreign Exchange can be
drawn by him and what are the approvals required?

I [ICATI Module]

| Answer:

Approval to the following transactions under FEMA, 1999:

(i) Foreign Exchange drawals for cultural Tours require prior permission/approval of the Ministry of Human
Resources Development (Department of Education and Culture) irrespective of the amount of foreign
exchange required. Therefore, in the given case X, the Film Star is required to seek permission of the
said Ministry of the Government of India. .

(i) Individuals can avail of foreign exchange facility within the limit of USD 2,50,000 only. Any additional
remittance in excess of the said limit for the expenses requires an approval from RBI. However, in
connection with medical freatment abroad, no approval of the Reserve Bank of India is required.
Therefore, R can draw foreign exchange up to amount estimated by a medical institute offering
treatment.

Question 4:

Referring to the provisions of the Foreign Exchange Management Act, 1999, state the kind of approval

required for the following transactions:

(i) M requires U.S. $ 5,000 for remittance towards hiring charges of fransponders.

(i) P requires U.S.$ 2,000 for payment related to call back services of telephones.
: ' ’ : [ICAI Module]

Answer: :

Under section B of the Foreign Exchange Management Act, 1999, and Rules relating thereto, some current

account transactions require prior approval of the Central Government, some others require the prior

approval of the Reserve Bank of India, some are freely permitted transactions and some others are

prohibited transactions. Accordingly, _

(i) Tt is a current account transaction, where M is required to take approval of the Central Government for
drawal of foreign exchange for remittance of hire charges of transponders.

(i) Withdrawal of foreign exchange for payment related to call back services of telephone is a prohibited
transaction. Hence, Mr. P cannot obtain US $ 2,000 for the said purpose.

Question 51

Suresh resided in India during the Financial Year 2020-2021. He left India on 15th July 2021 for
Switzerland for pursuing higher studies in Biotechnology for 2 years. What would be his residential status
under the Foreign Exchange Management Act, 1999 during the Financial Years 2021-2022 and 2022-2023?

Mr. Suresh requires every year USD 25,000 towards tuition fees and USD 30,000 for incidental and stay

| expenses for studying abroad. Is it possible for Mr. Suresh to get the required Foreign Exchange and, if so,
under what conditions? C - : :

e - [ICAT Module]

Ariswer: . :

Residential Status: According to section 2(v) of the Foreign Exchange Management Act, 1999, 'Person

| resident in India’ means a person residing in India for more than 182 days during the course of preceding

financial year [Section 2(v)(i)]. However, it does not include a person who has gone out of India or who stays

outside India for employment outside India or for any other purpose in such circumstances as would indicate

his intention to stay outside India for an uncertain period. ' :

Generdlly, a student goes out of India for a certain period. In this case, Mr. Suresh who resided in India
during the financial year 2020-2021 left on 15.7.2021 for.Switzerland for pursuing higher studies in
Biotechnology for 2 years, he will be resident as he has gone to stay outside India for a 'certain period'. RBI
has however clarified. in its AP circular no. 45 dated 8th December 2003, that students will be considered as

non-residents. This is because usually students start working there to take care of their stay and cost of
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studies.

Mr. Suresh will be treated as person resident in India for Financial Year 2021- 2022 till 16th July 2021 and
from 17th July 2021, he will be considered as person resident outside India.

However, during the Financial Year 2022-2023, Mr. Suresh will be considered as person resident outside
India as he left India on 15th July 2021

Foreign Exchange for studies abroad: According fo Para I of Schedule ITT to Foreign Exchange Management
(Current Account Transactions), Amendment Rule, 2015 dated 26th May, 2015, individuals can avail of
foreign exchange facility for the studies abroad within the limit of USD 2,50,000 only. Any additional
remittance in excess of the said limit shall require prior approval of the RBI. Further proviso to Para T of
Schedule IIT states that individual may be allowed remittances (without seeking prior approval of the RBI)
exceeding USD 2,50,000 based on the estimate received from the institution abroad. In this case the
foreign exchange required is only USD 55,000 per academic year and hence approval of RBI is not required.

Question 6:

(i) Mr. P has won a big lottery and wants to remit US Dollar 20,000 out of his winnings to his son who is in
USA. Advise whether such remittance is possible under the Foreign Exchange Management Act, 1999.

(i) Mr. Z is unwell and would like to have a kidney fransplant done in USA. He would like To know the
formalities required and the amount that can be drawn as foreign exchange for the medical treatment
abroad.

[ICATI Moduie]
Answer:
Remittance of Foreign Exchange (Section 5 of the Foreign Exchange Management Act, 1999): According to
section 5 of the FEMA, 1999, any person may sell or draw foreign exchange to or from an authorized person
if such a sale or drawal is a current account transaction. Provided that Central Government may, in public
interest and in consultation with the reserve bank, impose such reasonable restrictions for current account
transactions as may be prescribed.
As per the rules, drawal of foreign exchange for current account transactions are categorized under three
headings-
i. Transactions for which drawal of foreign exchange is prohibited,
ii. Transactions which need prior approval of appropriate government of India for drawal of foreign
exchange, and'
iii. Transactions which require’RBI's prior approval for drawl of foreign exchange.

a. Mr. P wanted to remit US Dollar 20,000 out of his lotfery winnings to his son residing in USA. Such
remittance is prohibited and the same is included in the Foreign Exchange Management (Current Account
Transactions) Rules, 2000.

Hence Mr. P cannot withdraw foreign exchange for this purpose.

b. "Remittance of foreign exchange for medical treatment abroad” requires prior permission or approval of
RBI where the individual requires withdrawal of foreign exchange exceeding USD 250,000. The Schedule
also prescribes that for the purpose of expenses in connection with medical treatment, the individual may

" avail of exchange facility for an dmount in excess of the limit prescribed under the Liberalized
Remittance Scheme, if so required by a medical institute offering treatment.

Therefore, Mr. Z can draw foreign exchange up to the USD 250,000 and no prior permission/ approval of
RBI will be required. For amount exceeding the above limit, authorized dealers may release foreign exchange
based on the estimate from the doctor in India or hospital or doctor abroad. :

Question 7:

Mr. Rohan, an Indian Resident individual desires to obtain Foreign Exchange for the following purposes:
1. US$ 120,000 for studies abroad on the basis of estimates given by the foreign university.

2. . Gift Remittance amounting US$ 10,000.
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Advise him whether he can get Foreign Exchange and if so, under what condition(s)?

[ICATI Module]

Answer:

a.  Remittance of Foreign Exchange for studies abroad: Foreign exchange may be released for studies
abroad up to a limit of US $ 250,000 for the studies abroad without any permission from the RBI.
Above this limit, RBI's prior approval is required. Further provise to Para T of Schedule III states that
individual may be allowed remittances exceeding USD 250,000 based on the estimate received from
the institution abroad. In this case since US $ 120,000 is the drawal of foreign exchange, so
permission of the RBI is not required.

b.  Gift remittance exceeding US $ 10,000: Under the provisions of section 5 of FEMA 1999, certain
Rules have been made for drawal of foreign exchange for current account transactions. Gift
remittance is a current account transaction. Gift remittance exceeding US $ 250,000 can be made
after obtaining prior approval of the RBI. In the present case, since the amount to be gifted by an
individual, Mr. Rohan is USD 10,000, there is no need for any permission from the RBI.

Question 8:
Examine, with reference to the provisions of the Foreign Exchange Management Act, 1999, the residential
status of the branches mentioned below:
i.  MKP:Limited, an Indian company having its Registered Office at Mumbai, India established a branch
at New York U.S.A. on 1st April, 2004.
ii. WIP Ltd., a company incorporated and registered in London established a branch at Chandigarh in
India on Ist April, 2004.
iii.  WIPLtd.'s Singapore branch which is controlled by its Chandigarh branch.

[May 2005]

Answer: g

Section 2(u) defines a ‘person’. As per this definition, the followmg shall be covered in the definition of a

‘person’:

a) A company

b) Any agency, office or branch owned by a 'person’.

Section 2(v) defines a 'person resident in India'. As per this definition, the following shall be covered in the

definition of a person resident in India:

a) Any person or body corporate registered or incorporated in India.

b) An office, branch or agency in India owned or controlled by a person resident outside India.

¢) Anoffice, branch or agency outside India owned or controlled by a person resident in India.

The answer to the given problem is as under:

i. MKP Limited as well as the New York branch of MKP Limited is a 'person’. Therefore, residential status
under FEMA shall be determined for each of them separately.

MKP Limited is incorporated in India. Therefore, it is a 'person resident in India’.

MKP Limited (a 'person resident in India') has established a branch outside India. Therefore, the New
-York branch of MKP Limited falls under the clause 'an office, branch or agency outside India owned or

controlled by a person residential India' and so the New York branch is a 'Person resident in India'.

ii. WIP Ltd. as well as Chandigarh branch of WIP Ltd. is a 'person’. WIP Ltd. (a foreign company) does not
fall under any of the clauses of the definition of a 'person resident in India'. Therefore, WIP Ltd. is d
person resident outside India. The Chandigarh branch of WIP Ltd. is a 'Person resident in India' since it
falls under the clause an office, branch or agency in India owned or controlled by a person resident
outside India'. v

iii. The Singapore branch of WIP Ltd., though not owned, is controlled by the Chandigarh branch. The
Singapore branch is a ‘Person resident in India’ since it falls under the clause ‘an office, branch or
agency outside India owned or controlled by a person resident in India'.
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Question 9:

Miss Alia is an airhostess with the British Airways. She flies for 12 days in a month and thereafter takes a
break for 18 days. During the break, she is accommodated in 'base’, which is normally the city where the
Airline is headquartered. However, for security considerations, she was based at Mumbai. During the
financial year, she was accommodated at Mumbai for more than 182 days. What would be her residential
status under FEMA?

Answer:

Miss Alia stayed in India at Mumbai 'base’ for more than 182 days in the preceding financial year. She is
however employed in UK. She has not come to India for employment, business or circumstances which
indicate her intention to stay for uncertain period. Under section 2(v) (B), such persons are not considered as
Indian residents even if their stay exceeds 182 days in the preceding year. Thus, while Miss Alia may have
stayed in India for more than 182 days, she cannot be considered to be a Person Resident in India.

If, however, she has been employed in Mumbai branch of British Airways, then she will be considered a
Person Resident in India.

Question 10:

Mr. X had resided in India during the financial year 2019-2020 for less than 182 days. He had come to India
on April 1, 2020 for carrying on business. He intends to leave the business on April 30, 2021 and leave India
on June 30, 2021. Determine his residential status for the financial years 2020-2021 and 2021-2022 up to
the date of his departure?

Answer: .

Mr. X came to India for carrying on business. During FY 2019-20, he resided in India for less than 182 days.
Since he has not fulfilled condition of staying in India for more than 182 days, he would normally be
considered PROT but as Mr X has come for carrying on business in India, he falls under the second limb and
will be considered as PRI w.e.f. 1" April 2020. Mr. X will be considered as a person resident in India’ from st
April 2020. '

As regards, financial year 2021-2022, Mr. X would continue to be an Indian resident from 1st April 2021.

If he leaves India for the purpose of taking up employment or for business/vocation outside India, or for any
other purpose as would indicate his intention to stay outside India for an uncertain period, he would cease to
be person resident in India from the date of his departure.

It may be noted that even if Mr. X is a foreign citizen, if he has not left India for any these purposes. he
would be considered, 'person resident in India’ during the financial year 2021-2022. Thus, it is the purpose of
leaving India which will decide his status from 1st July 2021,

Question 11:

Ms. Milap had resided in India for 182 days in the financial year 2019-20. She went to UK on 1st April,
2020 and returned to India on 1st July, 2021 on an employment contract in India for a year. She
completed her contract and immediately left India. Under Section 2(v) of FEMA 1999, determine the
residential status of Milap for the financial years:

iy 2020-21
(i) 2021-22

[MTP1- Nov 22]
Answer:

As per Section 2(v) of the Foreign Exchange Management Act, 1999, “Person Resident in India” means:
a person residing in India for more than 182 days during the course of the preceding financial year but
does not include— ' '
1) a person who has gone out of India or who stays outside India, in either case—
(@) for or on taking up employment outside India, or ‘
(b) for carrying on outside India a business or vocation outside India, or
() for any other purpose, in such circumstances as would indicate his intention to stay outside India
for an uncertain period; '
2) a person who has come to or stays in India, in either case, otherwise than:
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(@) for or on taking up employment in India, or

(b) for carrying on in India a business or vocation in Indig, or :

(c) for any other purpose, in such circumstances as would indicate his intention to stay in India for an
uncertain period;

In line with the above definition, Residential status of Milap for the financial years will be as follows:

(i) For FY 2020-2021: As in the preceding year 2019-2020, Milap resided for 182 days which is not in
compliance with the requirement of number of days of her stay (for more than 182 days). Here,
residential status of Milap is a Person resident outside India.

(i) For FY 2021-2022: In the preceding year 2020-2021, Milap has not resided in India as she went to
UK on 1st April 2020 and returned on 1st July 2021. In this case also, the residential status of Milap
is a person resident outside India.

Author's Note -

The answer of ICAI for FY 2021-22 seems incorrect. As she came back to India on 15t July for
employment purpose, irrespective of the number of days of stay in India in preceding FY, she will be
considered as resident of India. '

| Question 12: : o
Explain the meaning of the term 'Current Account Transaction' and the right of a citizen to obtain Foreign
Exchange under the Foreign Exchange Management Act, 1999.
{CA Final May 2001]

Answer:
Definition of current account transaction [Section 2(j)]
Current account transaction means a transaction other than a capital account transaction and without
prejudice to the generality of the foregoing such transaction‘includes-

i payments due in connection with foreign trade, other current business, services, and short- term

banking and credit facilities in the ordinary course of business: '

ii. payments due as inferest on loans and as net income from investments:
iii. . remittances for living expenses of parents, spouse and children residihg abroad: and
iv. Expenses in connection with foreign travel, education and medical care of parents, spouse and children.

No restriction on current account transactions unless prescribed (Section 5)

Foreign exchange is freely available for a current account transaction if the following two conditions are

satisfied:

(a) The transaction is not prohibited by the Rules.

(b) The transaction is within the ceiling, if any, prescribed by the Rules, or the permission of the Reserve
Bank of India or the Central Government, as the case may be, is obtained

Question 13: .

Mr. G, an Indian National desires to obtain foreign exchange on current account transactions for following

purposes: ‘ C

i. Payment of commission on exports made towards equity investment in wholly owned subsidiary abroad of

an Indian company.

ii. Remittance of hiring charges of transponder.

Advise 6 whether he can obtain the foreign exchange and, if so, under what conditions?
: [CA Final Nov 2001]

Answer: o '

If a sale or drawal satisfies the conditions of a current account transaction, then any person may sell or draw

foreigh exchange to or from an authorized person. However, the Central Government may, in public interest

and in consultation with the RBI, impose such reasonable restrictions for current account transactions as

may be prescribed (Section 5). The Central Government has framed Foreign Exchange Management (Current

Account Transactions) Rules, 2000. The rules stipulate some restrictions on drawal of foreign excharige for
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certain purposes.

In the light of the above, answer to the given problem is as under:

i. As per Rule 3 read with Schedule I of Foreign Exchange Management (Cur‘renf Account Transactions)
Rules, 2000, payment of commission on exports made fowards equity investment in wholly owned’
subsidiary abroad of an Indian company is prohibited

ii. As per Rule 4 read with Schedule IT of Foreign Exchange Management (Current Account Transactions)
Rules, 2000, drawal of foreign exchange for remittance of hiring changes of transponder requires the

prior approvai of the Central Government.

Brownie Points - However, ho approval of the Central Government is required if the payment is made out of
the funds held in Resident Foreign Currency Account or EEFC.

Question 14:
Mr. Ramesh of Nagpur wants to travel to Nepal and for this purpose proposes to draw foreign exchange.
Specify-

i.  Can Mr. Ramesh draw any for'e:gn exchange for his journey?

ii. What are the purposes for which foreign exchange drawal is not allowed for current accoun'r

transactions?
{CA Final Nov 2002]

Answer:

i. Rule 3 of Foreign Exchange Management (Current Account Transactions) Rules, 2000 prohibits drawal
of foreign exchange (by any person) for the purpose of travel to Nepal and/or Bhutan. Therefore, Mr.
Ramesh cannot draw any foreign exchange for journey to Nepal.

ii. Rule 3 read with Schedule I prohibits drawal of foreign exchange (by any person) tor the following
purposes:

e Remittance out of lottery winnings.

e Remiftance of income from racing/riding, etc., or any other hobby.

e Remittance for purchase of lottery tickets, banned/prescribed magazines, football pools,
sweepstakes. etc.

o Payment of commission on exports made towards equity investment in Joint Ventures/Wholly
Owned Subsidiaries abroad of Indian companies.

e Remittance of dividend by.any company to which the requirement of dividend balancing is applncable

o Payment of commission on exports under Rupees State Credit Route, except payment of commission
up Yo 10% of the i invoice value of export of tea and tobacco.

e Payment related to 'Call Back Services' of telephones.

e Remittance of interest income on funds held in Non-resident Special Rupee Scheme Account.

Question 15:
606U Limited, a resident company in India, has achieved a turnover of Rs. 20,000 crore during the financial
year 2019-20. The paid-up share capital and Free Reserves of the company as on 31st March, 2020 as per
the audited financial statements was Rs. 1500 crore and Rs. 500 crore respectively. The company is planning
to make an investment of INR 7800 crore in an Overseas Joint Venture in Singapore. The company |
approached you whether it can make the desired investment under the terms of automatic route for direct
investment during the financial year 2020-21. The equivalent currency in US $ comes to around USD 1.05
billion. Referring to the Foreign Exchange Management (Transfer of Issue of Any Foreign Security)
(Amendment) Regulations, 2004 and notifications issued by the Reserve Bank of India, decide whether there
is any restriction in the above investment. . '

- [CA Final Jan 2021 - New]
Answer: '
Automatic route for direct investment or financial commitment outside India:
As per Regulation 6 of the Foreign Exchange Management (Transfer or Issue of Any Foreign Security)
(Amendment) Reguiations, 2004, an Indian Party has been permitted to make investment/ undertake financial
commitment in overseas Joint Ventures (JV) or Wholly Owned Subsidiaries (WOS), as per the ceiling
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prescribed by the Reserve Bank.

With effect from July 03, 2014, it has been decided that any firancial commitment (FC) exceeding USD 1
(one) billion (or its equivalent) in a financial year would require prior approval of the Reserve Bank even when
the total FC of the Indian Party is within the eligible limit under the automatic route [i.e., within.400% of the
net worth (Paid up capital + Free Reserves) as per the last audited balance sheet].

Here, 'Indian Party' includes a company incorporated in India.

As per the facts of the question and provision of law, GOGU Limited (Indcan party) will require prior approval
of the Reserve Bank of India even though its fotal financial commitment is within the eligible limit under
automatic route [i.e. {400% of (1500+500) = Rs. 8,000 crore}], because financial commitment is more than
UsD 1 billion

Question 16:
Mr. Rahul, an Indian National desire to obtain US Dollar 10,000 for payment for goods purchased from a
party situated in Nepal. Advise him, he can get The Foreign Exchange and under what conditions.

[CA Final June 2009, May 2007, Nov 2004]
Answer:
If a sale or drawal satisfies the conditions of a current account transaction, then any person may sell or draw
foreign exchange to or from an authorized person.
However, the Central Government may, in public interest and in consultation with the RBI, impose such
reasonable restrictions for current account transactions as may be prescribed (Section 5).
The Central Government has framed Foreign Exchange Management (Current Account Transactions) Rules,
2000. The rules stipulate some restrictions on drawal of foreign exchange for certain purposes.

In the light of the above, answer fo the given problem is as under:

Rule 3 read with Schedule I of Foreign Exchange Management (Current Account Transactions) Rules, 2000
prohibits drawal of foreign exchange in respect of any transaction with a person resident in Nepal or Bhutan.
Therefore, Mr. Rahul cannot obtain foreign exchange of US Dollar 10,000 for payment of goods purchased
from a party situated in Nepal.

Question 17:
Mr. F, an Indian National desires to obtain foreign exchange for the followmg purposes
a) Payment of US $ 10,000 as commission on exports under Rupee State Credit Route.
b) US $ 30,000 for a business trip to U.K.
c) Remittance of US $ 2,00,000 for payment as prize money to the winning team in a Hockey Tournament
to be held in Australia.
Advise him, if he can get the Foreign Exchange and under what conditions.
[CA Final May 2005]
Answer: '
If a sale or drawal satisfies the conditions of a current account fransaction, ’rhen any person may sell or draw
foreign exchange to or from an authorized person.
However, the Central Government may, in public interest and in consultation with the RBI, impose such
reasondblé: restrictions for current account transactions as may be prescribed (Section 5). The Central
Government has framed Foreign Exchange Management (Current Account Transactions) Rules, 2000. The
rules stipulate some restrictions on drawal of foreigh exchange for certain purposes.
In the light of the above, answer to the given problem is as under: '
i. As per Rule 3 read with Schedule I of Foreign Exchange Management (Current Account Transactions)
Rules, 2000, payment of commission on exports under Rupees State Credit Route (except commission up
fo 10°/o of invoice value of exports of tea and tobacco) is prohibited.

Therefore, payment of US $ 10,000 as commission on exports under Rupee State Credit Route is
prohibited unless such commission is pald for export of tea and tobacco, cmd the commission does not
: exceed 10% of invoice value of exports. :
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ii. As per Rule 5 read with Schedule III of Foreign Exchange Management (Current Account Transactions)
Rules, 2000, individuals can draw foreign exchange up to $ 2,50,000 for travel for business under the
Liberalized Remittance Scheme. Drawal of foreign exchange in excess of US Dollar 2,50,000 ghall
require prior approval of the Reserve Bank of India.

Therefore, Mr. F can obtain US Dollar 30,000 for business tour to U.K. without any approval of the
Reserve Bank of India.

iii. As per Rule 4 read with Schedule II of Foreign Exchange Management (Current Account Transactions)
Rules, 2000, drawal of foreign exchange exceeding US$ 1,00,000 for the purpose of remittance of prize
money/sponsorship of sports activity abroad by a person other than International/National/State level
sports bodies requires the prior approval of the Central Government.

In the given case, the drawal of US $2,00,000 for payment as prize money to the winning team in a
Hockey Tournament fo be held in Australia is organized by Mr. F, who is an Indian National (i.e., not any
International, National or State level Sports Body).

Therefore, Mr. F can obtain US Dollar 1,00,000 without any permission, but for drawal of additional US
Dollar 1,00,000, prior approval of the Central Government is required.

Question 18:
State the kind of approval required for the following transactions under the Foreign Exchange Management
Act. 1999:
i. X wants to draw USD 20,000 to make donation to a charitable trust situated in South Korea.
ii. M requires USD 5,000 o make payment related to 'call back services' of telephone.
[CA Final June 2009]

Answer: ,

If a sale or drawal satisfies the conditions of a current account transaction, then any person may sell or draw

foreign exchange fo or from an authorized person. However, the Central Government may, in public interest

and in consultation with the RBI, impose such reasonable restrictions for current account transactions as
may be prescribed (Section 5). The Central Government has framed Foreign Exchange Management (Current

Account Transactions) Rules, 2000. The rules stipulate some restrictions on drawal of foreign exchange for

certain purposes.  f

In the light of the above, answer to the given pr-oblem is as under:

i. Asper Rule 5 read with Schedule IIT of Foreigh Exchange Management (Current Account Transactions)
Rules 2000 individuals can draw foreign exchange up to $2,50,000 for gift or donation (referred to as
the Liberalized Remittance Scheme'). Therefore, Mr. X can obtain US Dollar 20,000 for making donation
to a charitable trust situated in South Korea without any approval of the Reserve Bank of India.

ii. Rule 3 read with Schedule T of Foreign Exchange Management (Current Account Transactions) Rules
12000 prohibits drawal of foreign exchange for payments related to call back services of telephones.
Therefore, payment of US $ 5,000 for callback services of telephone is prohibited.

Question 19: .
Mr. T. Raghava has secured admission in a reputed and recognized university in Germany, for the study of
higher and technical education, outside India. After arrival in Germany, he has gone ill and wants medical
treatment facility in a reputed German hospital. He desires to apply to the Government of India for availing
the additional remittance beyond the limit approved for foreign currency exchange facility. He has already
enjoyed the permitted facility of foreign exchange for studies abroad, for the said financial year. Decide
the following as o the facts given in the question as per the provisions of the Foreign Exchange Management
Act, 1999:-

i.  Asan individual, to what extent Mr. T. Raghava may avail foreign exchange facilities for higher and

technical study in Germany.
ii. _ Can Mr. T. Raghava avail the facility of additional remittance in foreign exchange, beyond the limit,
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for the medical treatment?
[CA Final Nov 2017 - Oid]
Answer
According to the Schedule IIT of the FEMA, 1999 following shall be the limit for the remittance of Foreign
Exchange in the given situations:
i.  Remiftance of Foreign Exchange for Studies Abroad:
Foreign exchange may be released for studies abroad up to a limit of US $ 2, 50,000 without any
permission from the RBI. Above this limit, RBI's prior approval is required.

ii.  Remittance for Medical Treatment:
Remittance of foreign exchange for medical treatment. abroad requires prior permission or approval
of RBI where the individual requires withdrawal of foreign exchange exceeding USD 2,50,000.

The Schedile also prescribes that for the purpose of expenses in connection with studies abroad and
medical treatment, the individual may avail of exchange facility for an amount in excess of the limit
prescribed under the Liberalized Remittance Scheme, if so required by the university concerned or
the medical institute offering treatment respectively.
Such amount shall be reduced from USD 2, 50,000 by the amount so remitted.
Therefore, Mr: T. Raghava can draw foreigh exchange exceeding USD 2, 50,000 without prior permission
provided it is so required by the university concerned or the medical institute of fering treatment.

Question 20:
Lifesys Limited, a billion-dollar, Indian company wishes to create a chair in a reputed university in the U.S.
This chair is for the department of computer science. The company wishes to obtain your advice in r'egar'd to
the following with reference to the FEMA, 1999.
0] Is such “chair” creation permissible?
(i1 What is the maximum amount that can be donated for such chair?
(iii) Any formalities to be complied with?

' [CA Final Nov 2016 - Old]
Answer: ‘
As per Schedule IIT of the Foreign Exchange Management (Current Account Transactions) Rules, 2000, read
with section 5 of the Foreign Exchange Management Act, 1999 donations exceeding 1% of their foreign
exchange earnings during the previous 3 financial years or $ 5,000,000, whichever is less, can be remitted by
persons other than individuals for creation of Chairs in reputed educational institutes with the prior approval
of the Reserve Bank of India.
Considering the above provision:

0] In the first case, “chair” creation for the department of computer science in reputed umvers:fy in
the U.S. is permissible.
@ii) Maximum amount that can be donated for such chair will be one per cent of their foreign exchange

earnings during the previous 3 FY or USD 5,000,000, whichever is less without prior approval of the
_ Reserve Bank of India.
(iii) - In.case where donations exceed one per cent of their foreign exchange earnings during the previous
three financial years or USD 5,000,000, it shall require prior approval of Reserve Bank of India.

Question 21:
ABC Limited hired the services of Mr. Taylor, a technician from Germany for the installation of a machinery.
The company paid USD 40,000 for the services rendered by Mr. Taylor. Examine under the Foreign Exchange
Management Act, 1999, whether payment of remuneration fo foreign technician Mr. Taylor is a permissible
transaction under the provnsnons of the smd Act.

€A Final Nov 2019 - Old]
Answer:
Remuner‘ahon payable to a foreign technician is a current account transaction. According to Section 5 of the
Foreign Exchange Management Act, 1999 any person can sell or draw foreign exchange to or from authorized
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person if such sale or drawal is a current account transaction.

Reasonable restrictions on current account transactions can be imposed by the Central Government. Basically,
all current account fransactions are free unless specifically restricted by the Ceniral Government.

Hiring of foreign national as technicians is permissible without restriction. There is no ceiling on salary which
can be paid as per contract. Their salary can be remitted abroad after-fax deductions, contribution to
provident fund and other deductions at source.

Question 22:

Examine whether the following transactions are permissible or not under the above Act as Capital Account
transactions:

Investment by person resident in India in Foreign Securities.

Foreign currency loans raised in India and abroad by a person resident in India.

Export, import and holding of currency/currency notes.

Trading in transferable development rights.

Investment in a Nidhi Company.

oW

[CA Final Nov 2007]
Answer: «‘
Relevant provision:
i. ~ Investment by person resident in India in Foreign Securities is a capital account transaction. It is
permitted within the limit, subject to the compliance of conditions and if declaration is made as per
the provisions contained in-the Regulations relevant to the fransaction.

ii.  Foreign currency loans raised in India and abroad by a person resident in India is a capital account
transaction. It is permitted within the limit, subject to the compliance of conditions and if
declaration is made as per the provisions contained in the Regulations relevant to the transaction.

iii.  Export, import and holding of currency /currency notes is a capital account transaction. It is
permitted within the limit, subject to the compliance of conditions and if declaration is made as per
the provisions contained in the Regulations relevant to the transaction.

iv.  Trading in Tmnsfer'ab!e development rights is prohibited since no person resident outside India shall
make mvesfmem‘ in India in any entity which is engaged, or proposes o engage in trading in
Transferable Development Rights (TDRs) (Regulation 4 of Foreign Exchange Management (Permissible
Capital Account Transactions) Regulations, 2000).

v. Investment in a Nidhi Company is prohibited since no person resident outside India shall make
investment in India in any entity which is engaged, or proposes to engage as Nidhi Company
(Regulation 4 of Foreign Exchange Management (Permissible Capital Account Transactions)
Regulations, 2000.

Question 23:
State whether there are any restrictions in respect of the following transactions:
)] Drawal of foreign exchange for payments due on account of amortization of loans in ordinary course
of business.
(i) Purchase by a person resident outside India of shares of a company in India engaged in plam‘ahon
 activities.
h [CA Final Nov 2002, Nov 2005, Nov 2010]
Answer:

1. Amortization of loans is permitted
Section 6 specifically mentions that the Reserve Bank shall not impose any restriction on the drawal of
foreign exchange for payments due on account of - '
(a) amortization of loans in the ordinary course of business: or
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(b) Depreciation of direct investments in the ordinary course of business.
Thus, there is no restriction on drawal of foreign exchange for payments due on account of amortization
of loans in ordinary course of business.

2. Investment in plantation activities is prohibited
The Reserve Bank of India has framed Foreign Exchange Management (Permissible Capital Account
Transactions) Regulations, 2000. As per these Regulations, no person resident outside India shall make
investment in India in any entity which is engaged, or proposes to engage in agricultural or plantation
- activities.
Thus, a person resident outside India cannot purchase shares of a company in India engaged in plantation
activities.

Question 24:
Examine with reference to the provisions of the Foreign Exchange Manage Act. 1999 whether there are any
restrictions in respect of the following:
A person, who was resident of U.S.A. for several years, is planning to return to India permanently. Can he
continue to hold the investment made by him in the securities issued by companies in U.S.A.2

‘ [CA Final Nov 2010 - Old]
Answer:
As'per Section 6(4), a person resident in India may hold, own, transfer or invest in foreigh currency, foreign
security or any immovable property situated outside India if such currency, security or property was
acquired, held or owned by such person when he was resident outside India or inherited from a per'son who
was resident outside India.
Hence, the USA Resident shall be entitled to hold the foreign secur-mes even after he becomes a person
resident in India.

Question 25:
Mrs. Chandra, a resident outside Indig, is likely to inherit from her father some immovable property in India.
Are there any restrictions under the provisions of the Foreign Exchange Management Act, 1999 in acquiring
or holding such property? State whether Mrs. Chandra can sell the propem‘y and repatriate outside India the
sale proceeds.

[CA Final Nov 12- Old]
Answer: ;
As per section 6(5), a person resident outside India may hold, own, transfer or invest in India currency,
security or ahy immovable property situated in India if such currency, security or property was acquired,
held or owned by such person when he was resident in India or inherited from a person who was resident in
India.-
Thus, a person resident outside India may hold, own or fransfer any immovable property situated in India if
such property is inherited from a person resident in India.
Accordingly, Mrs. Chandra is entitled to acquire as well as hold the immovable property in India inherited by
her. . .
Regulation 8(a) of the Foreign Exchange Management [Acquisition and Transfer of Immovable property in
India) Regulations 2018 states that a person referred to in sub-section (5) of Section 6 of the Act, or his
successor shall not, except with the general or specific permission of the Reserve Bark, repatriate outside
India the sale proceeds of any immovable property referred fo in that sub-section.
Hence, Mrs. Chandra may sell the immovable property in India, but she can repatriate outside India the sale
proceeds of such immovable property only with the general or specific permission of the Reserve Bank or
Indca

Question 26: [Out of syllabus but worth a read]

‘Ms. Ashima daughter of Mr. Mittal (an exporter), is residing in Austr'aha since long. She wants to buy a flat in

Australia. Since she is unmarried, she wants to make her father Mr. Mittal a joint holder in that flat, for
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’Wich entire proceeds are to be paid by her. ,
i.  What are the provisions of FEMA governing such type of transaction?
ii.  Can Mr. Mittal join her daughter in acquiring such a flat in Australia?
fi.  Mr. Mittal, wants to receive advance payments against his exports from a buyer outside India. What
are the relevant provisions?
[CA Final May 2017]
A'nsyer:
i. The provisions governing the acquisition and transfer of immovable property outside India.
L A person resident in India fMay acquire immovable property outside Tndia: ,
a. By way of gift or inheritance from a Person referred to in sub-section (4) of Section 6 of the

per Section 91]. :

b. by way of purchase out of foreign exchange held in Resident Foreign Currency (RFC) account
maintained in accordance with the foreign exchange management (Foreign Currency accounts by a
person resident in India) Regulations 2015, ‘

¢. Jointly with a relative who is a person resident outside India, provided there is ne outfiow of
funds from India.

2. A person resident in India may acquire immovable property outside India, by way of Inheritance or
gift from a person resident in India who has acquired such property in accordance with the foreign
exchange provision in force at the time of such acquisition.

3. A Company incorporated in India having overseas offices, may acquire immovable property outside
India for its business and for residential purposes of its staff, in accordance with the direction
issued by the Reserve Bank of India from time to time.

’

ii. In the light of above discussions in 1(c), it is quite clear that Mr. Mittal, a resident in India, can join his
daughter who is a resident outside India, in acquiring a Flat at Australia,

)
iii. Advance payment against export:

The following are the provisions governing the advance payments against exports:

1. Where an exporter receives advance payments (with or without interest) from a buyer/ third party
named in the export declaration made by the Exporter, outside India, the exporter shall be under
the obligation to ensure that:

i.  The shipment of goods is made within one year from the date of receipt of advance payment.
ii. The rate of interest, if any, payable on the advance payment does not exceed the rate of
interest London Inter-Bank Offered Rate (LIBOR) + 100 basis points and
iii. The documents covering the shipment are routed through the authorized dealer through whom
' advance payment is received. v

utilized portions of advance Payment or fowards payment of interest, shall be made after the expiry of

the period of one year, without the prior approval of the Reserve bank of India.

2. Notwithstanding anything-contained in clause (i) of sub-regulation (1), an exporter may receive
advance payment where the export agreement itself duly provides for shipment of goods extending
beyond the period of one year from the date of receipt of advance payment.

|
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Question 27:
In terms of the provisions of the Foreign Exchange Management Act, 1999 Mr. SAM is a person of India
origin resident outside India. He wants fo acquire some immovable properties in India not being agricultural
property, plantation or a farm house. Referring to the provisions of the Foreign Exchange Management Act,
1999, state the permitted sources, means and restrictions imposed in this regard. Also state the provisions
where the acquisition will be in the form of gift or inheritance by Mr. SAM.
[CA Final May 18 - Old]
Answer:
Relevant provigion:
A person of Indian origin resident outside India may acquire immovable property in India other than an
agricultural property, plantation, or a farm house.
Sources: In case of acquisition of immovable property, payment of purchase price, if any, shall be made out
of :
i, funds received in India through normal banking channels by way of inward remittance from any place
outside India or
ii.  Funds held in any non-resident account maintained in accordance with the provisions of the Act and
the regulations made by the Reserve Bank.

Restriction: It is also provided that no payment of purchase price for acquisition of immovable property shall
be made either by traveler's cheque or by currency notes of any foreign country or any mode other than
those specifically permitted by this clause.

Acgquisition in the form of gift ‘

| A person of Indian origin resident outside India may acquire any immovable property in India other than
agricultural land/farm house/plantation property by way of gift from a person resident in India or from a
person resident outside India who is a citizen of India or from a person of Indian origin resident outside
India. o

Acquisition in the form of inheritance

A person of Indian origin resident outside India may acquire any immovable property, in India by way of
inheritance from a person resident outside India who had acquired such property in accordance with the
provisions of the foreign exchange law in force at the time of acquisition by him or the provisions of these
Regulations or from a person resident in India.

R

Question 28:
A foreign tourist comes to India, and he purchases an antiqués from a shop. He would like to pay US$ 30 in
cash to the shopkeeper. Comment in the light of the FEMA, whether shopkeeper is permitied to accept
foreignh currency?

‘ [CA Final RTP May 21]
Answer: _ 4
As p\éfr-\sg-c'rion 3 of the FEMA, save as otherwise provided in this Act, rules or regulations made thereunder,
or with the general or special permission of the Reserve Bank,.no person shall receive otherwise than through
an authorized person, any payment by order or on behalf of any person resident outside India in any manner.
Where any person in, or resident in, India receives any payment by order or on behalf of any person resident
outside India through any other person (including an authorized person) without a corresponding inward
remittance from any place outside India, then, such person shall be deemed to have received such payment
otherwise than through an authorized person; ' ‘ '

Here in the given case, the foreign fourist wanted fo pay foreign currency in cash on purchase of antiques to
| shopkeeper which as per section 3, is not permissible to any person fo receive any payment by order or on
behalf of any person resident outside India in any manner. except received through an authorized person.
‘Therefore, the Shopkeeper cannot accept cash as it will be a receipt otherwise than through Authorized
Person except where the shopkeeper has taken a money changers license to accept foreign currency
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Question 29:

The Adjudicating authority under FEMA Act, 1999 based on the complaints received in writing from the
officer authorized by the Central Government, had issued show cause notice to following persons accused of
committing confravention under the Act, to show cause as to why an inquiry should not be held against them

as follows:
Noticed Alleged contravention prescribed in the Reply by the accused person to the
issued to v show-cause notice issued show- cause notice
whom

Global Shipping | Made remittance for membership of P& I club | The amount for the same was remitted

Ltd. without taking the requisite approval through the RFC Account and EEFC
- | Account, respectively, for which no

approval was required.

Siphonic Ltd. Made remittance of $ 1,10,000 to BMT Inc., a | Such remittance does not exceed the

US co., without taking requisite approval, as | limit as specified, so, no approval was

reimbursement  of  pre-  incorporation | required.

expenses incurred for setting up the co. by

bringing investment of Rs. 18 CR to India. (1

USD = Rs. 75) !

In the context of aforesaid case-scenario, examine in the lights of the provisions of the FEMA Act, 1999

and its rules & regula’nons the validity of the contentions made by the aforesaid persons?

[CA Final MTP - Dec'21]

Answer:

i. Validity of Contention made by Global Shipping Ltd.
As per Rule 4 read with the Schedule IT of the Foreign Exchange Management (Current Account
Transactions) Rules, 2000, for making remittance for membership of P & I Club, prior approval of
Ministry of Finance (Insurance Division) is required to be taken.
No approval is required where any remittance has to be made for the transactions listed in Schedule IT
from an RFC account and EEFC account, respectively. However, if payment has to be made for remittance
for membership of P & I, approval is required even if payment is from EEFC account.
Here, Global Shipping Ltd. was required to take approval of the Ministry of Finance (Insurance Division)
for making the remittance through EEFC account and in case of RFC account only, no approval was
required.
Thus, its con‘renhon is par"rually invalid.

ii. Validity of Contention made by Siphonic Lid.

As per Rule 5 read with the Schedule III of the Foreign Exchange Management (Current Account
Transactions) Rules, 2000, for remittances exceeding five per cent of investment brought into India or
USD 100,000 whichever is higher, by an entity in India by way of reimbursement of pre-incorporation
expenses, prior approval of the Reserve Bank of India shall be required. Here, Siphonic Ltd. made
remittance of $ 1,10,000 equivalent to Rs. 82.5 lakhs (1 USD = Rs. 75) to BMT Inc., a US company, as
reimbursement of pre-incorporation expenses for bringing investment of Rs. 18 crore into India. So, the
amount remitted comes to approximately 4.58% (Rs. 82.5 lakhs / Rs. 1800 lakhs) of the investment made
into India which is lesser than the prescribed limit of 5%. However, as it exceeds $ 1,00,000 and so
approval was required irrespective of whether the amount remitted exceeds 5% of the mvesTmenT or not.
Thus, the contention of Siphonic Ltd. is invalid.

Author's Note: Here the conclusion of ICATI in case of Siphonic Limited seems to be incorrect. Let me
explain this in a different manner.

Provision - If amount of reimbursement exceeds the limit, then approvql is required.

Limit = Higher of $100k or 5% of investment (5% of Rs. 18 crores = Rs. 90 lakh i.e., $120k) = $120k

Here, reim. Of $110Kk is lower than limit & hence no approval is reqd. Hence, contention of co. is valid.
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Question 30:

Under the auspices of the Foreign Exchange Management Act, 1999, (the Act) examine whether The given

situations fall under "Current Account Transactions” or not as defined in the Act?

(i) Mr.S, aresident in India, imports machinery from a vendor in UK for installing in his fac‘rory

(i) An Indian resident, imports machinery from a vendor in US for installing in his factory on a credit period

of 3 months.

(i) An Indian resident, transfers US$ 1,000 to his NRI brother in New York as "gift". The funds are sent

from resident's Indian Bank account to the NRI brother's Bank account in New York. -

[CA Final Nov 20]

Answer:

(|) An Indian resident imports machinery from a vendor in UK for installing in his factory. As per FEMA, it
does not alter (create) an asset in India for the UK vendor. It does not create any liability to a UK
vendor for the Indian importer. Once the payment is made, the Indian resident or the UK vendor neither
owns nor owes anything in the other country. Hence it is a Current Account Transaction.

(ii) An Indian resident imports machinery from a vendor in UK for installing in his factory on a credit period
of 3 months. Under FEMA, it is a liability outside India. However, under definition of Current Account
Transaction [S. 2(j)(i)], "short-term banking and credit facilities in the ordinary course of business” are
considered as a Current Account Transaction. Hence import of machinery on credit terms is a Current
Account Transaction.

(iii) An Indian resident transfers US$ 1,000 to his NRI brother in New York as "gift". The funds are sent
from resident's Indian bank account to the NRI brother's bank account in New York. As per FEMA, once
_the gift is accepted by the NRT, no one owns or owes anything to anyone in India or USA, the transaction
is over. Hence it is a Current Account Trahsaction

Question 31:

Ruchika got an employment opportunity in a UK based IT « company She moved to UK and remained there

for 10 years. During her tenure she purchased a small flat in UK for the residential purpose. After

returnmg to India, she joined another IT company and let out her flat situated in UK. The rental income

of UK flat was deposited by her in the bank account of UK. A good amount was accumulated in her UK

bank account, so she planned to purchase a second flat in the UK. Based on the above facts, answer the

following questions:

(i) Whether Ruchika can purchase the first flat in UK and continue fo retfain even after returning to

India?

(i) Whether Ruchika can purchase second flat iri'UK after returning to India?
‘ [CA Final MTP2- Nov22]

Answer:

(i) Purchase of First Flat in UK

Section 6(4) of the FEMA, 1999 provides that a person resident in Indm may hold own, transfer or invest

in foreign currency, foreign security or any immovable property situated outside India if such currency,

' security or property was acquired, held or owned by such person when he was resident outside India or

inherited from a person who was resident outside India.

Ruchika purchased the first flat when she residing in UK and was resident outside India. After returning

to India and after becoming the resident in India, she can continue to hold such flat.

(i) Purchase of Second Flat _

“After returning to India and becominj‘rhe resident in India, Ruchika cannot buy another property in UK as
mentioned in Section 6(4) of the FEMA.
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MCQs

Question 1:

In September, 2021, Mr. Purshottam Saha visited Atlanta as well as Athens and thereafter, London and
Berlin on a month-long business trip, for which he withdrew foreign exchange to the extent of US$ 50,000
from his banker State Bank of India, New Delhi branch. In December, 2021 he further, withdrew uss$
50,000 from SBI and remitted the same to his son Raviyansh Saha who was studying in Toronto, Canada. In
the first week of January, 2022, he sent his ailing mother Mrs. Savita Saha for a specialized treatment
along with his wife Mrs. Rashmi Saha to Seattle where his younger brother Pranav Saha, holder of Green
Card, is residing. For the purpose of his mother's treatment and to help Pranav Saha to meet increased
expenses, he requested his banker SBI to remit US$ 75,000 to Pranav Saha's account maintained with
Citibank, Seattle. In February, 2022, Mr. Purshottam Saha's daughter Devanshi Saha got engaged and she
opted for a ‘destination marriage’ to be held in August, 2022 in Zurich, Switzerland. While on a trip to Dubai
in the last week of March, 2022, he again withdrew US$ 35,000 to be used by him and Devanshi Saha for
meeting various trip expenses including shopping in Dubai. Later, the event manager gave an estimate of US$
2,50,000 for the wedding of Devanshi Saha at Zurich, Switzerland. Which option do you think is the correct
one in the light of applicable provisions of Foreigh Exchange Management Act, 1999 including obtaining of
prior approval, if any, from Reserve Bank of India since Mr. Purshottam Saha withdrew foreign exchange on
various occasmns from his banker State Bank of India.

(@) In respect of withdrawal of foreign exchange on various occasions from his banker State Bank of
India and remitting the same outside India during the financial year 2021-22, Mr. Purshottam
Saha is not required to obtain any prior approval. _

(b) In respect of withdrawal of US$ 35,000 in the last week of March, 2022, for a trip To Dubai, Mr.
Purshottam Saha must have obtained prior approval of Reserve Bank of India since The maximum
amount of foreign exchange that can be withdrawn in a financial year is US$ 1,75,000.

(c) Affer withdrawing US$ 1,00,000, Mr. Purshottam Scha must have obtained prior approval of
Reserve Bank of India for the remaining remittances made during the financial year 2021-22,
otherwise SBI would not have permitted further withdrawals.

(d) After withdrawing US$ 50,000, Mr. Purshottam Saha must have obtained prior approval of
Reserve Bank bf India for the remaining remittances made during the financial year 2021-22,
otherwise SBI would not have permitted further withdrawals.

e

p (ICATI Module)

Answer - (a)
Summary: As the overall llml‘l' of $250,000 is not breached in FY 20-21, no prior approval of RBI is
required

Question 2: :
M/s. Kedhar Sports Academy, a private coaching club, provides coaching for cricket, football and other
similar sports. It coaches sports aspirants pan India. It also conducts various sports events and campaigns,
across the country. In 2022, to mark the 25th year of its operation, a cricket tournament (akin to the
format of T-20) is being organized by M/s. Kedhar Sports Academy in Lancashire, England, in the first half
of April. The prize money for the ‘winning team' is fixed at USD 40,000 whereas in case of ‘runner-up’, it is
pegged at USD 11,000. You are required to choose the correct option from the four given below which
signifies the steps to be taken by M/s. Kedhar Sports Academy for remittance of the prize money of USD
51,000 (i.e., USD 40,000+UsD 11,000) to England keeping in view the relevant provisions of Foreign Exchange
Management Act, 1999: B
(a) For remittance of the prize money of USD 51,000, M/s Kedhar‘ Sports Academy is required to
obtain prior permission from the Ministry of Human Resource Development (Department of Youth
Affairs and Sports).
(b) For remittance of the prize money of USD 51,000, M/s Kedhar Sports Academy is requnr'ed To
obtain prior permission from the Reserve Bank of India.
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(c) For remittance of the prize money of USD 51,000, M/s Kedhar Sports Academy is not required to
obtain any prior permission from any authority, whatsoever, and it can proceed to make the
remittance.

(d) For remittance of the prize money of USD 51,000, M/s Kedhar Sports Academy is required fo
obtain prior permission from the Ministry of Finance (Department of Economic Affairs).

(ICAI Module)

Answer - (c)

Summary: As per Sch II (transactions that require approval of CG), Remittance of prize money /
sponsorship of sports activity abroad by a person other than International/National/State Level sports
bodies, if the amt. involved > US$ 100,000 - Ministry of Human Resource Development. ‘

Question 3:

Akash Ceramics Limited, an Indian company, holds a commercial plot in Chennai which it intends to sell. M/s.
Super Seller, a real estate broker with its Head Office in the USA, has been appointed by Akash Ceramics
Limited to find some suitable buyers for the said commercial plot in Chennai which is situated at a prime
location. M/s. Super Seller identifies Glory Estate Inc., based out of USA, as the potential buyer. It is to be
noted that Glory Estate Inc. is controlled from India and hence, is a 'Person Resident in India’ under the
applicable provisions of Foreign Exchange Management Act, 1999. A deal is finalized and Glory Estate Inc. .
agrees fo purchase the commercial plot for USD 600,000 (assuming 1 USD= " 70). According to the
agreement, Akash Ceramics Limited is required to pay commission @ 7% of the sale proceeds to M/s. Super

Seller for arranging the sale of commercial plot to Glory Estate Inc. and commission is to remitted in USD to

the Head Office of M/s. Super Seller located in USA. Considering the relevant provisions of Foreign
Exchange Management Act, 1999, which statement out of the four given below is correct (ignoring TDS
implications arising under the Income-tax Act, 1961):

(a) There is nho requirement of obtaining prior permission of Reserve Bank of India (RBI) for
remittance of commission upto USD 25,000 by Akash Ceramics Limited to M/s. Super Seller but
for the balance commission of USD 17,000, prior permission of RBI is required to be obtained.

(b) There is no requirement of obtaining prior permission of Reserve Bank of India (RBI) for
remittance of commission upto USD 30,000 by Akash Ceramics Limited to M/s. Super Seller but
for the balance commission of USD 12,000, prior permission of RBI is required o be obtained.

(c) There i$ no requirement of obtaining prior permission of Reserve Bank of India (RBI) for
remittance of entire commission of USD 42,000 by Akash Ceramics Limited to M/s. Super Seller.

(d) It is mandatory to obtain prior permission of Reserve Bank of India (RBI) for remittance of entire
commission of USD 42,000 by Akash Ceramics Limited to M/s. Super Seller.

: (ICAI Module)

“Answer - (d) “
Summary: As per Sch ITI (LRS) - Commission (per transaction) to agent abroad for sale of residential
flats or commercial plots in India in excess of Higher of $25,000 or 5% of Inward Remittance would

require prior permission of RBT.

Question 4:

Mohita Periodicals and Mags Publications Limited, having registered office in Chennai, has obtained

consultancy services from an entity based in France for sefting up a soffware programme to strengthen |

various -aspects relating to publications. The consideration for such consultancy services is required to be
paid in foreign currency. The compliance officer of Mohita Periodicals and: Mags Publications Limited, Mrs.
Ritika requires your advice regarding the foreigh exchange that can be remitted for the purpose of obtaining

consultancy services-from abroad without prior approval of Reserve Bank of India. Out of the following four ]

options, choose the.one which correctly portrays the amount of foreign exchange remittable for the given
purpose after considering the provisions of the Foreign Exchange Management Act, 1999 and regulations

made thereunder:
(a) Permissible amount of foreign exchange that can be remitted by Mohita Periodicals and Mags
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Publications Limited for obtaining consultancy services from an entity based in France without
prior approval of RBI is US$ 50,000,000.

(b) Permissible amount of foreign exchange that can be remitted by Mohita Periodicals and Mags
Publications Limited for obtaining consultancy services from an entity based in France without
prior approval of RBT is US$ 10,000,000.

(c) Permissible amount of foreign exchange that can be remitted by Mohita Periodicals and Mags
Publications Limited for obtaining consultancy services from an entity based in France without
prior approval of RBI is US$ 5,000,000.

(d) Permissible amount of foreign exchange that can be remitted by Mohita Periodicals and Mags
Publications Limited for obtaining consultancy services from an entity based in France without
prior approval of RBT is US$ 1,000,000.

(ICAT Module)

Answer - (d) E
Summary: As per Schedule IIT - Liberalized Remittance Scheme - Consultancy fees per project other

than infra projects procured from o/s India upto $1Mn can be paid without prior permission of RBI

Question 5:
After five years of stay in USA, Mr. Umesh came to India at his paternal place in New Delhi on October 25,
2021, for the purpose of conducting business with his two younger brothers Rajesh and Somesh and
contributed a sum of 10,00,000 as his capital. Simultaneously, Mr. Umesh also started a proprietary business
of selling artistic brass ware, jewelry, etc. procured directly from the manufacturers based at Moradabad.
Within a period of two months after his arrival from USA, Mr. Umesh established a branch of his
propriefary business at Minnesota, USA. You are required choose the appropriate option with respect to
residential status of Mr. Umesh and his branch for the financial year 2022-23 after considering the
applicable provisions of the Foreign Exchange Management Act, 1999:
(a) For the financial year 2022-23, Mr. Umesh and his branch established at Minnesota, USA, are
both persons resident outside India.
(b) For the financial year 2022-23, Mr. Umesh is a resident in India but his branch established at
Minnesota, USA, is a person resident outside India.
(c) For the financial year 2022-23, Mr. Umesh and his branch established at Minnesota, USA, are
both persons resident in India. ,
(d) For the finan¢ial year 2022-23, Mr. Umesh is a person resident outside India but his branch
established at MinnesoTa,/UvSA, is a person resident in India.

(ICAT Module)

Answer - (c)
Summary: Branch or office outside India owned or controlled by a person resident in India is considered
as a person resident in India. In this case, the branch is owned by Umesh (PRT).

Question 6:
Mr. Raman, a non-resident Indian, has a SIP with a prominent Indian mutual fund. Due to some impending
financial difficulties, he requested his elder brother Mr. Raghav, a resident Indian currently working as
Manager in a multi-national company at Mumbai, to make payment of a few subsequent instalments of SIP
on his behalf. Which option, do you think, correctly signifies whether Mr. Raghav is permitted to undertake
such fransaction of paying a few instalments of SIP on behalf of his non- resident brother considering the
applicable provisions of the FEMA, 1999:
(a) Mr. Raghav is not permitted to undertake such transaction of paying a few instalments of SIP on
~ behalf of his non-resident brother since it amounts to payment for the credit of a non- resident
person, : -
(b) Mr. Raghav is permitted to undertake such transaction of paying a few instalments of SIP on
behalf of his non-resident brother since Mr. Raman is his real brother.
(¢) Mr. Raghav is permitted to undertake such transaction of paying a few instalments of SIP on
behalf of his non-resident brother only if his employer permits.

(d) Mr. Raghav is permitted to undertake such transdction of paying a few instalments of SIP on
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behalf of his non-resident brother only if he obtains prior permission of Reserve Bank of India.

Answer - (a)
Summary: As per Section 3 of FEMA, no person shall make any payment to/for credit of person resident S
outside India. Hence, in this case, Mr. Raghav (PRI) cannot make SIP payments on behalf of Mr. Raman I
(PROTI)

Question 7: _
Nandeesh, a resident Indian, remitted USD 1,00,000 on 7th J une, 2021, to his son Ishaan who is settled in’

California, USA, since he urgently required funds. On 9th July, 2021, Nandeesh again remitted USD 71,000

o meet expenses to be incurred in respect of his ailing wife, Medhavi who had recently gone to USA o meet

his son Ishaan but had developed serious coronary disease. For specialized treatment of Medhavi at a

specialized hospital, a sum of USD 79,000 was remitted for the second time on 30th J uly, 2021 by

Nandeesh. Within next 10 days, Medhavi recovered and was allowed to return o her son's residence from the

hospital. Choose the correct option from those stated below as o when Nandeesh can send further foreign

exchange fo his son Ishaan for the purpose of purchasing a house without obtaining the prior approval of

RBI: : ,

(a) Without obtaining the approval of Reserve Bank of India, Nandeesh can send further foreign 3§ ';
exchange to his son Ishaan only in the month of April, 2022 or thereafter. . s

(b) Without ‘obtaining the approval ~of Reserve Bank of India, Nandeesh can send further foreign
exchange to his son Ishaan only in the month of J anuary, 2022 or thereafter.

(c) Without obtaining the approval of Reserve Bank of India, Nandeesh can send further foreign
exchange to his son Ishaan only in the month of July, 2022 or thereafter.

(d) Without obtaining the approval of Reserve Bank of India, Nandeesh can send further foreign
exchange to his son Ishaan only in the month of November, 2021 or thereafter.

Answer - (a) g .

Summary: The limit of $250K under the LRS is relevant for a FY and not calendar year. Hence, if the limit

S V.

is exhausted in FY 21-22, next remittance under LRS can be done only in April 2022,
Mr.V, brother of Mr. R, is a resident of Singapore and he owns an immovable property in Chennai which he
inherited from his father, who was a resident of India, Can Mr. V continue to hold the property?
(@) No, he cannot hold transfer or invest In India, since he is resident outside India.
(b) Yes, he can continue to hold in India, since he is person of India Origin and the property is located
In India - .
(c) Yes, he can continue to hold the property, since this was inherited from a person who was resident
in India. » }
- (d) Yes, he can continue to hold the property, since his brother (Mr. R) uses the property whenever he |
travels.to Chennai.
Answer - (c) .
Summary: As per Section 6, a person resident outside India may hold immovable property in India acquired
from a person resident in India by way of inheritance.

e
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{ Chapter 15 - Limited Liability Partnership Act, 2008 }

Question 1:
“LLP is an alternative corporate business form that gives the benefits of limited liability of a company and
the flexibility of a partnership”. Explain.
[ICAI Module]

Answer:

LLP is an alternative corporate business form that gives the benefits of limited liability of a company and the
flexibility of a partnership
Limited Liability: Every partner of a LLP is, for the purpose of the business of LLP, the agent of the LLP, but
not of other partners (Section 26 of the LLP Act, 2008). The liability of the partners will be limited to their
agreed contribution in the LLP, while the LLP itself will be liable for the full extent of its assets. :
Flexibility of a partnership: The LLP allows its members the flexibility of organizing their internal structure
as a partnership based on a mutually arrived agreement. The LLP form enables entrepreneurs, professionals
and enterprises providing services of any kind or engaged in scientific and technical disciplines, fo form
commercially efficient vehicles suited to their requirements. Owing to flexibility in its structure and
operation, the LLP is a suitable vehicle for small enterprises and for investment by venture capital.

Question 2:
Mr. Ankit Sharma wants to form an LLP taking him, his wife Mrs. Archika Sharma and One HUF as partners
for that. Whether this LLP can be incorporated under LLP Act, 2008? Explain.
[ICAI Module]
Answer:
Section 5 of Limited Liability Partnership Act, 2008 provides any individual or body corporate may be a
partner in an LLP. However, an individual shall not be capable of becoming a partner of a LLP, if —
() he has been found to be of unsound mind by a Court of competent jurisdiction and the finding is in force;
(b) he is an undischarged insolvent; or
(c) he has applied fo be adjudicated as an insolvent and his application is pending.
Further, Section (,2)(1)(e) provides that a Body Corporate it means a company as defined in ‘clause (20) of
section 2 of the Companies Act, 2013 and includes—
() anLLP registered under this Act; '
(ii) an LLP incorporated outside India; and
(iii) a company incorporated outside India, but does not include—
{(a)a corporation sole;
(b)a co-operative society registered under any law for the time being in force; and
(c)any other body corporate (not being a company as defined in ‘clause (20) of section 2 of the
Companies Act, 20132' or a limited liability partnership as defined in this Act), which the Central
Government may, by notification in the Official Gazette, specify in this behalf.
Therefore, HUF is not covered in the definition of body corporate and cannot be partner in LLP.

Question 3:
There is an LLP by the name Ram Infra Development LLP which has 4 partners namely Mr. Rahul, Mr. Raheem, -
Mr. Kartar and Mr. Albert. Mr. Rahul and Mr. Albert are non - resident while other two are resident. LLP
wants to take Mr. Rahul and Mr. Raheem as Designated Partner. Explain in the light of Limited Liability
Partnership Act, 2008 whether LLP can do so0?

[ICAT Module]
Answer: '
According To Section 7 of LLP Act, 2008 every LLP shall have at least two designated partners who are
individuals and af least one of them shall be a resident in India. Further, explanation to the section provides,

the term “resident in India” means a person who has stayed in India for a period of not less than one hundred
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Twenty days during the financial year. Hence, in the given problem, besides Mr. Ram and Mr. Raheem, Mr.
Albert should also be designated partners,

Question 4: ' ’ : .

Mr. Mudit is the creditor of Devi Ram Food Circle LLP. He has a claim of Rs. 10,00,000 against the LLP but

the worth of the assets of LLP are only Rs. 7,00,000. Now Mr. Mudit wants to make the partners of LLP

personally liable for the deficiency of Rs. 3,00,000. Whether by virtue of provisions of Limited Liability Act,

2008, Mr. Mudit can claim the deficiency from the partners of Devi Ram Food Circle LLP?

S ' [ICAT Module]

Answer: '

A limited liability partnership is a body corporate formed and incorporated under this Act and is a legal

entity separate from that of its partners. The LLP itself will be liable for the full extent of its assets but

the liability of the partners will be limited. Creditors of LLP shall be the creditors of LLP alone. In other

words, creditors of LLP cannot claim from partners. The liability of the partners will be limited to their
agreed contribution in the LLP. Hence the creditors of Devi Ram Food Circle LLP are the creditors of Devi

| Ram Food Circle LLP only. Partners of LLP are not personally liable towards creditors. Mr. Mudit cannot claim

his deficiency of * 3,00,000 from the partners of Devi Ram Food Circle LLP,

Question 5: ; : :

M/s Vardhman Steels LLP was incorporated on 01.09.2022. On 01.01.2023, one partner of a partnership firm

| named M/s Vardhman Steels is registered with Indian Partnership Act, 1932 since 01.01.2000 requested

ROC that as the hame of LLP is nearly resembles with the name of already registered partnership firm, the

name of LLP should be changed. Explain whether M/s Vardhman Steels LLP is liable to change its name under

the provisions of Limited Liability Act, 20082 ‘ . ey
[ICAT Module]

Answer: o .

Section 15 of LLP Act, 2008 provides no LLP shall be registered by a name which, in the opinion of the

Central Government is—

(a) undesirable; or .

(b) identical or too nearly resembles to that of any other 'LLP or a company or a registered frade mark of any

other person under the Trade Marks Act, 1999, ‘

Further, section 17 provides, if the name of LLP is identical with or too nearly resembles to-

(a) that of any other LLP or a company: or

(b) a registered trade mark of a proprietor under the Trade Marks Act, 1999 :
then on an application of such LLP or proprietor referred to in clauses (a) and (b) respectively or a company,
the C6 may direct that such LLP to change its name within a period of 3 months from the date of issue of
such dirfecﬁorf.

Following the above provisions, LLP need not change its name if its name resembles with the hame of a
partnership firm. These provisions are applicable only in case where name is resembles with LLP, company or a
registered trade mark of a proprietor.

Hence, M/s Vardhman Steels LLP need not change its name even it resembles with the name of partnership
firm. '

Question 6: .

Kanik, Priyansh, Abhinav and Bhawna were partners in Singh Jain & Associates LLP. Abhinav resigned from
the firm w.e.f. 01.11.2022 but this was not informed to ROC by LLP or Abhinav. Whether Abhinav will still be
liable for the loss of firm of the transactions entered after 01.11.2022? -
' : : [ICAT Module]
Answer: ' : :
According to section 24(3), where a person has ceased to be a partner of an LLP (hereinafter referred to as
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“former partner"), the former partner is to be regarded (in relation to any person dealing with the LLP) as
still being a partner of the LLP unless—

(a) the person has notice that the former partner has ceased to be a parther of the LLP; or

(b) notice that the former partner has ceased to be a partner of the LLP has been delivered to the
Registrar.

Hence, by virtue of the above provisions, as no notice of resignation was given o ROC, Abhinav will still be
liable for the loss of firm of the transactions entered after 01.11.2022.

- MCQs

estion 1: [Basi
Which of the following cannot be converted into LLP?
(a) Partnership firm
(b) Private company
(c) Listed company
(d) Unlisted company
(ICAI Module)

| Answer - (c) |

Question 2: [Section 161
The approved name of LLP shall be valid for a period of ___ from the date of approval:

(a) 1 Month

(b) 2 Months

(c) 3 months

(d) 6 months

, (ICAI Module)

Answer - (c) ' _
Summary: As per Section 16, Upon receipt of an application and on payment of the prescribed fee, the
Registrar may, if he is satisfied, subject to the rules prescribed, reserve the name for a period of 3

months from the date of intimation by the Registrar.

Name of the Limited Liability Partnership shall be ended by:
(a) Limited
(b) Limited Liability partnership or LLP
(c) Private Limited ,
(d) OPC
(ICATI Module)

Answer - (b)
Summary: As per Section 15, Every limited liability partnership shall have either the words "limited

liability partnership” or.the acronym "LLP" as the last words of its name.

Question 4:

Which one of the following statements about limited liability partnerships (LLPs) is incorrect?
(@) An LLP has a legal personality separate from that of its members.
(b) The liability of each partner in an LLP is limited..

Chapter 15 LLP Act,2008 : _ Page 263




The Ultimate Solution -~ Question Bank - By Shubham Singhal (AIR 4)

“(c) Members of an LLP are taxed as partners.
(d) A listed company can convert to an LLP

(ICAI Module)
l Answer - (d) v ;

Question 5:
For the purpose of LLP, Resident in India means:
(a) Person who has stayed in India for a period of not less than 182 days during the current year.
(b) Person who has stayed in India for a period of not less than 180 days during the immediately
preceding one year.
(c) Person who has stayed in India for a period.of not less than 181 days during the immediately
preceding one year ’
(d) Person who has stayed in India for a period of not |..ss than 120 days during the financial year.
(ECAT Module)

| Answer - (d) l
‘Question 6: [Basicl

Ministry of Corporate Affairs enforced the LLP Act, with effect from-
(a) 31st March, 2008
(b) 1st April 2008

~ (¢) 31st March, 2009
(d) 1st April 2009

LAnswer' - (c)

Question 7:
Whether partnership law applies to the LLP-

(a) Yes
(b) No :
unswer -.(b) . ‘ B

Question 8: . _ . . _

State which of the statement is correct under the Limited Liability Partnership Act, 2008-
(a) All partners have unlimited liability
(b) All partners have limited liability

] Answer - (b)
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