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Objective of this Act

Act to consolidate and amend the law relating to companies.

Received the assent of the Hon'ble President of India on 29th August 2013
Notified in Official Gazette on 30th Aug 2013 (different dates may be appointed for
enforcement)

29 Chapters 470 Sections ~ 7 Schedules

Company: An incorporated association which is an artificial person, having a separate legal entity,
with a perpetual succession, a common seal (optional).

E_‘. I Section 1: Short Title, Extent, Commencement and Application:

Short Title Companies Act, 2013

Extent Whole of India (by default includes J&K)

Commencement | From date as appointed by CG by notification in Official Gazette

Applicability The provision of this Act shall apply to:

a. companies incorporated under this Act or under any previous company law.

b. insurance cos., except where provisions are inconsistent with that of
Insurance Act, 1938 or IRDA Act, 1999;

c. banking companies, except where provisions are inconsistent with that of
Banking Regulation Act, 1949

d. cos. engaged in generation/supply of electricity, except where provisions
are inconsistent with that of Electricity Act, 2003

e. other company governed by any Special Act, except where provisions are
inconsistent with that of Special Act (Ex: LIC, RBI)

f. such body corporate, incorporated by any Act for the time being in force, as
may be notified by C6 [Example - Food Corporation of India (FCI), National
Highway Authority of India (NHAI)]

I Section 2: Definitions: (‘'Internal aids to construction’)
In this Act, unless the context otherwise requires:
1 Abridged Prospectus
Means a memorandum containing such salient features of a prospectus as may be specified by
the Securities and Exchange Board by making regulations in this behalf

‘.III
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Means AS or any addendum thereto for companies or class of companies referred u/s 133;
Section 133: Central Government to Prescribe Accounting Standards
As per Sec 133, C6 may prescribe the AS or any addendum thereto, as recommended by
ICAI, constituted u/s 3 of the CA Act, 1949, in consultation with and after examination of
recommendations made by National Financial Reporting Authority (NFRA)

@ Rule 7 of Companies (Accounts) Rules, 2014: Y [\

The standards of accounting as specified under Companies Act, 1956 shall be deemed to be
AS until AS are specified by C6 u/s 133.

ii. Till the NFRA is constituted u/s 132 of the Act, the C6 may prescribe AS or any
addendum thereto, as recommended by ICAI in consultation with and after examination of
recommendations made by National Advisory Committee(NAC) on AS constituted u/s 210A
of Companies Act, 1956.

Further, in exercise of powers conferred u/s 133, the CG in consultation with the NAC on AS
prescribed that Companies (AS) Rules, 2006 and Companies (Ind AS) Rules, 2015 may be followed.

3 Alter or Alteration
Includes the making of additions, omissions and substitutions;

5 Articles
Means the articles of association of a company:
as originally framed, or
as altered from time to time, or
applied in pursuance of any previous company law or this Act;

6 Associate Company
In relation to another co., means a company in which that other co. has a significant influence,
but which is not a subsidiary co. of the co. having such influence and includes a joint venture.

Explanation: For the purpose of this clause:

(a) "Significant influence" means control of at least 20% of total voting power, or control of or
participation in business decisions under an agreement;

(b) "Joint venture" means a joint arrangement whereby the parties that have joint control of
the arrangement have rights to the net assets of the arrangement

Clarification: Shares held by a company in another company in a fiduciary capacity shall not be
counted for the purpose of determining the relationship of associate company

A fiduciary is a person who holds a legal or ethical relationship of trust with one of more parties
(persons or group of persons). Typically, a fiduciary prudently takes care of money or other
assets for another person.

1.2
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means the standards of auditing or any addendum thereto for companies or class of companies
referred to u/s 143(10)

Section 143(10) - CG may prescribe the standards of auditing or any addendum thereto, as
recommended by ICAI, constituted u/s 3 of the CA Act, 1949, in consultation with and after
examination of recommendations made by NFRA.

Provided that until any auditing standards are notified, any standard or standards of auditing
specified by the ICAI shall be deemed to be the auditing standards.

8 Authorised Capital or Nominal Capital
means such capital as is authorised by the memorandum of a company to be the maximum
amount of share capital of the company:;

10 Board of Directors or Board
means the collective body of the directors of the company

11 Body corporate or Corporation
Includes a company incorporated outside India, but does not include:
i. aco-operative society registered under any law relating to co-operative societies; and
il. any other body corporate (not being a company as defined in this Act), notified by C&;

12 "Book and Paper" and "Book or Paper": Includes: [WARM DVD]

Books of

Deeds Voucher Writings Documents Minutes  Registers
Accounts

maintained on paper or in electronic form;

13 "Books of account” includes records maintained in respect of:
(i) all sums of money received and expended by a company and matters in relation to which the
receipts and expenditure take place;
(ii) all sales and purchases of goods and services by the company:;
(iii) the assets and liabilities of the company; and
(iv) the items of cost as may be prescribed u/s 148 in the case of a company which belongs to
any class of companies specified under that section;

14 Branch office, in relation to a company, means any establishment described as such by the co.;

15 Called-up capital means such part of the capital, which has been called for payment;

16 Charge means an interest or lien created on the property or assets of a company or any of its
undertakings or both as security and includes a mortgage:;

1.3
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Act, 1949 who holds a valid certificate of practice u/ss 6(1) of that Act;

18 Chief Executive Officer means an of ficer of a company, who has been designated as such by it;

19 Chief Financial Officer means a person appointed as the Chief Financial Officer of a company:;

20 Company means a company incorporated under this Act or under any previous company law;
Example: RIL (1973), Tata Steel (1907), Infosys (1981).

21 Company limited by guarantee means a company having the liability of its members limited by
the memorandum to such amount as the members may respectively undertake to contribute to
the assets of the company in the event of its being wound up;

22 Company limited by shares means a company having the liability of its members limited by the
memorandum to the amount, if any, unpaid on the shares respectively held by them;
Example: A shareholder who has paid Rs. 75 on a share of face value Rs. 100 can be called upon
to pay the balance of Rs. 25 only.

26 Contributory means a person liable to contribute towards the assets of the company in the
event of its being wound up.
Explanation: For the purposes of this clause, it is hereby clarified that a person holding fully
paid-up shares in a company shall be considered as a contributory but shall have no liabilities of
a contributory under the Act whilst retaining rights of such a contributory;

27 Control shall include:
» the right to appoint majority of the directors or
» to control the management or policy decisions exercisable by a person(s) acting individually
or in concert, directly or indirectly,
» including by virtue of their shareholding or management rights or shareholders agreements
or voting agreements or in any other manner

30 Debenture includes debenture stock, bonds or any other instrument of a company evidencing a
debt, whether constituting a charge on the assets of the company or not.
Provided that, following instrument shall not be shall not be treated as debenture:
a. instruments referred to in Chapter III-D of the RBI Act, 1934; and
b. such other instrument, as may be prescribed by CG in consultation with RBI, issued by Co.

34 Director means a director appointed to the Board of a company;

35 Dividend includes any interim dividend;

1.4
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|ssued sent or kept in pursuance of this Act or under‘ any other Iaw for the time bemg in force
or otherwise, maintained on paper or in electronic form;

37 Employees stock option means the option given to the directors, officers or employees of a
company or of its holding company or subsidiary company or companies, if any, which gives such
directors, officers or employees, the benefit or right to purchase, or to subscribe for, the
shares of the company at a future date at a pre-determined price;

38 “Expert” includes an engineer, a valuer, a CA, a CS, a cost accountant and any other person who
has the power or authority to issue a certificate in pursuance of any law for the time being in
force;

@®-| 40 Financial statement in relation to a company, includes:

i. Balance sheet as at the end of the financial year;

ii. aprofit and loss account, or in the case of a company carrying on any activity not for profit,
an income and expenditure account for the financial year;

iii. cash flow statement (CFS) for the financial year*;

iv. astatement of changes in equity, if applicable; and

v. any explanatory note annexed to, or forming part of, any doc. referred in above sub-clause:

*Provided that the FS, with respect to OPC, small company and dormant company and Private

company (startup), may not include CFS;

@r-| 41 Financial Year, in relation to any company or BC, means period ending on 31st day of March
every year, and where it has been incorporated on or after the 1st day of January of a year,
the period ending on the 31st day of March of the following year, in respect whereof FS of the
company or BC is made up.

Provided that where a company or BC, which is a holding company or a subsidiary or associate
company of a company incorporated outside India and is required to follow a different FY for
consolidation of its accounts outside India, the C& may, on an application made by that company
or BC in such form and manner as may be prescribed, allow any period as its FY, whether or not
that period is a year.

43 Free reserves means such reserves which, as per the latest audited balance sheet of a company,
are available for distribution as dividend.
Provided that, following shall not be treated as free reserve:
i. any amount representing unrealised gains, notional gains, or revaluation of assets, whether
shown as a reserve or otherwise, or
ii. any change in carrying amount of an asset or of a liability recognised in equity, including
surplus in profit and loss account on measurement of the asset or the liability at fair value;

15
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whatever name called:
» created by a foreign depository outside India and
» authorised by a company making an issue of such depository receipts.

45 Government company means:
> any company in which not less than 51% of paid-up share capital is held by CG, or by any S&,
or partly by CG and partly by one or more SG, and
» includes a company which is a subsidiary company of such Government company;

46 Holding company, in relation to one or more other companies, means a company of which such
companies are subsidiary companies;

50 Issued Capital means such capital as the company issues from time to time for subscription;

51 Key Managerial Personnel, in relation to a company, means:
the CEO or the managing director or the such other officer, not more than one
manager; level below the directors who is in
whole-time employment, designated as
key managerial personnel by the Board;
the whole-time director; and

the company secretary:

the Chief Financial Officer here such other of ficer as may be prescribed;

0| 52 Listed company means a company which has any of its securities listed on any recognised stock
exchange ("RSE");

Provided that such class of companies, which have listed or intend to list such class of securities,
as may be prescribed in consultation with the SEBI, shall not be considered as listed companies.

According to Rule 2A of the Companies (Specification of definitions details) Rules, 20141143

following classes of companies shall not be considered as listed companies, namely:

a. Public companies which have not listed their equity shares on a RSE but have listed their:

i. non-convertible debt securities issued on private placement basis in terms of SEBI
(Issue and Listing of Debt Securities) Regulations, 2008; or

ii. non-convertible redeemable preference shares issued on private placement basis in
terms of SEBI (Issue and Listing of Non-Convertible Redeemable Preference Shares)
Regulations, 2013;

ili. both categories of (i) and (ii) above.

b. Private companies which have listed their non-convertible debt securities on private
placement basis on a RSE in terms of SEBI Regulation, 2008;

c. Public companies which have not listed their equity shares on a RSE but whose equity shares
are listed on a stock exchange in a jurisdiction as specified in sec 23(3) of the Act.

1.6
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> subject to the superintendence, control and direction of the Board of Directors,

» has the management of whole, or substantially the whole, of the affairs of a company, and

» includes a director or any other person occupying the position of a manager, by whatever
name called, whether under a contract of service or not;

54 Managing Director means a director who
» By virtue of the articles of a company or an agreement with the company or a resolution
passed in ifs general meeting, or by its Board of Directors,
» is entrusted with substantial powers of management of the affairs of the company and
» includes a director occupying the position of managing director, by whatever name called.

Explanation: For the purposes of this clause, the power to do administrative acts of a routine
nature when so authorised by the Board shall not be deemed to be included within the substantial
powers of management;

Power to do administrative act:

power to affix the  draw and endorse = draw and endorse =~ signany  direct registration
common seal to any cheque in any any negotiable  certificate  of transfer of any
any document bank instrument of share share

55 Member in relation to a company, means:

i. the subscriber to the memorandum of company who shall be deemed to have agreed to
become member of the company, and on its registration, shall be entered as member in its
register of members;

ii. every other person who agrees in writing to become a member of the company and whose
name is entered in the register of members of the company;

iii. every person holding shares of the company and whose name is entered as a beneficial owner
in the records of a depository:

56 Memorandum means the MoA of a company as originally framed or as altered from time to time
in pursuance of any previous company law or of this Act;

®-| 57 Net worth means the:

Aggregate value of: After deducting aggregate Does NOT include:

1. paid-up share capital, value of: 1. Reserve created

2. All reserves created out of 1. the accumulated losses, out of revaluatn
the profits, 2. deferred expenditure & of assets

3. Securities premium account & 3. miscellaneous expense 2. Write-back of

4. debit or credit balance of P&L not written of f depreciation and

amalgamation
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construed accordingly;

59 Officer includes any director, manager or KMP or any person in accordance with whose directions
or instructions the BoD or any one or more of the directors is or are accustomed to act;

4®-| 60 Officer who is in default, for the purpose of any provision in this Act which enacts that an

of ficer of the company who is in default shall be liable to any penalty or punishment by way of

imprisonment, fine or otherwise, means any of the following officers of a company, namely:

(i) Whole-time director;

(i) KMP:

(iii) where there is no KMP, such director(s) as specified by the Board in this behalf and who has
or have given his consent in writing to the Board to such specification, or all the directors,
if no director is so specified;

(iv) any person who, under the immediate authority of Board/KMP, is charged with any
responsibility including maintenance, filing or distribution of accounts or records, authorises,
actively participates in, knowingly permits, or knowingly fails to take active steps to prevent,
any default;

(v) any person in accordance with whose advice, directions or instructions the BoD of co. is
accustomed to act, other than a person who gives advice to BoD in a professional capacity;

(vi) every director, in respect of a contravention of any of the provisions of this Act, who is
aware of such contravention by virtue of the receipt by him of any proceedings of the
Board or participation in such proceedings without objecting to the same, or where such
contravention had taken place with his consent or connivance;

(vii)in respect of the issue or transfer of any shares of a company, the share transfer agents,
registrars and merchant bankers to the issue or transfer;

62 One Person Company (OPC) means a company which has only one person as a member;

63 Ordinary or Special Resolution means an OR/SR as referred to in section 114;

64 Paid-up share capital or share capital paid-up means:
such aggregate amount of money credited as paid-up as is equivalent to the amount received as
paid-up in respect of shares issued and also includes any amount credited as paid-up in respect
of shares of the company, but does not include any other amount received in respect of such
shares, by whatever name called;

65 Postal ballot means voting by post or through any e-mode;

66 Prescribed means prescribed by rules made under this Act:

1.8
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and which by its articles:
i. restricts the right to transfer its shares;
ii. except incase of OPC, limits the number of its members to 200:

Provided that in case joint holding - Treat them as single member.

Provided further, following shall not be included in number of members:

a. persons who are in the employment of the company; and

b. persons who, having been formerly in employment of co., were members of co. while in
that employment and have continued to be members after employment ceased.

iii. prohibits any invitation to the public to subscribe for any securities of the company:;

The requirement of having a minimum PUSC shall not apply to a Section 8 provided it has not
committed a default in filing its financial statements u/s 137 or annual return u/s 92 with
RoC.

69 Promoter means a person:
a) who has been named as such in a prospectus or is identified by co. in annual return u/s 92,
b) who has control over the affairs of the company, directly or indirectly whether as a
shareholder, director or otherwise; or
¢) in accordance with whose advice, directions or instructions the Board of the company is
accustomed to act (except where such person is acting merely in professional capacity)

70 Prospectus means any document described or issued as a prospectus and includes a red herring
prospectus or shelf prospectus or any notice, circular, advertisement or other document inviting
offers from the public for the subscription or purchase of any securities of a body corporate;

€®-| 71 Public company means a company which:
i. is not a private company; and
ii. has a minimum paid-up share capital as may be prescribed (N.A. to Sec 8 companies)

Provided that subsidiary of a public co. shall be deemed to be public co. for the purposes of this
Act even where such subsidiary company continues to be a private company in its articles;

74 Register of companies means the register of companies maintained by the Registrar on paper or
in any electronic mode under this Act;

75 Registrar means a Registrar, an Additional Registrar, a Joint Registrar, a Deputy Registrar
or an Assistant Registrar, having the duty of registering companies and discharging various
functions under this Act

1.9
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Person Firm Private Company Public Company

Director and Director, Director, Manager Such director or
Relatives Manager or or Relative is manager srRelative is
relative is a - Member or - a director AND holds
KMP and . : .
Relatives partner Director along with relatives
>2% of PUSC
Body Corporate (N.A to Private Company) Any person Other person
BOD / MD / Manager' is accustomed on whose advice As may be
to act as per advice or instruction of or instruction prescribed
director or manager end-refative of director
holding, subsidiary, co-subsidiary or or manager Piector (gthee
associate of such company and refative is than I'D?‘ KMP of
accustomed to the hOIdlng co. or
Investing company or venturer of the act relatives of such
company (such investment leads to the directors or KMP

company becoming associate)

77 Relative:
Anyone who is related to another and covers the following:
a) they are members of a HUF (Hindu Undivided Family);
b) they are husband and wife; or
c) one person is related to the other in the prescribed manner as under:

Father (including Mother (including  Son (including step-

Son's wife;
step-father); step-mother); son); SH= =
Daughter tinctuding Daughter's Brother (including Sister (including

step-daughter); husband; the step-brother); the step-sister).

78 Remuneration means any money, or its equivalent given or passed to any person for services
rendered by him and includes perquisites as defined under the Income Tax Act, 1961

84 Share means a share in the share capital of a company and includes stock;

85 Small company means a company, other than a public company: 4@)-4@)- 4®-
i. PUSC of which does not exceed Rs. 50 lakh or such higher amount as may be prescribed
which shall not be > Rs. 10 crores; and
ii. turnover of which as per P&L account for the immediately preceding FY does not exceed Rs.
2 cr. or such higher amount as may be prescribed which shall not be > Rs. 100 cr.,

Provided that nothing in this clause shall apply to:

i. a holding company or a subsidiary company:;

il. acompany registered under section 8; or

iii. a company or body corporate governed by any special Act.

1.10
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and T/0 of small company shall not exceed Rs. 4 crores and Rs. 40 crores respectively.
[Amendment]
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86 Subscribed capital means such part of the capital which is for the time being subscribed by the
members of a company:

87 Subsidiary company or Subsidiary, in relation to any other company, means a company in which
the holding company:
i. controls the composition of the Board of Directors; or
ii. exercises or controls more than 7 of the total voting power either at its own or together
with one or more of its subsidiary companies.

Provided that such class or classes of holding companies as may be prescribed shall not have
layers of subsidiaries beyond such numbers as may be prescribed.

Explanation: For the purposes of this clause:

a) a company shall be deemed to be a subsidiary company of the holding company even if the
control referred to in sub-clause (i) or (ii) is of another subsidiary co. of holding co.;

b) the composition of a company's BoD shall be deemed to be controlled by another company
if that other company by exercise of some power exercisable by it at its discretion can
appoint or remove all or a majority of the directors;

c) the expression "company” includes any body corporate;

d) layer inrelation to a holding company means its subsidiary or subsidiaries;

Note - Shares held by a company or power exercisable by it in another company in a fiduciary
capacity shall not be counted for purpose of determining the holding - subsidiary relationship.

88 Sweat equity shares means such equity shares as are issued by a company to its directors or
employees at a discount or for consideration, other than cash, for providing their know-how or
making available rights in the nature of intellectual property rights or value additions.

89 Total voting power, in relation to any matter, means the total number of votes which may be
cast in regard to that matter on a poll at a meeting of a company if all the members thereof or
their proxies having a right to vote are present at the meeting and cast their votes;

90 Tribunal means the NCLT constituted u/s 408;
91 Turnover means the gross amount of revenue recognised in the P&L account from the sale,

supply, or distribution of goods or on account of services rendered, or both, by a company
during a FY;

92 Unlimited company means a company not having any limit on the liability of its members;

93 Voting Right means the right of a member of a company to vote in any meeting of the company

or by means of postal ballot; ‘_—n—l — ,{,
o
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Summary of Forms:
Form No. Sec. Use

INC-03 3 | Consent of nominee while formation of OPC

INC-04 3 | OPC to inform ROC within 30 days of replacement of nominee or withdrawal
INC-08 7 | Declaration of compliance of Act or Rules during incorporation of company
INC-09 7 | Declaration by subscribers to MoA and First Directors

INC-11 7 | CoI issued on registration of company

INC-13 8 | MoA of Section 8 company

INC-14 8 | Declaration by CA/CS/Cost account w.r.t compliance at incorporation
INC-15 8 | Declaration by person making application for incorporation of sec 8 company
INC-18 8 | Application to RD for conversion of Section 8 Company to any other kind
INC-19 8 |Notice to be published within a week of application in INC-18

INC-20A | 10A | Declaration by director that every subscriber has paid the due amount
INC-22 12 | Notice of change in situation of RO to be verified

INC-23 13 | Application for change of RO from one state to another

INC-24 13 | Application for change in name to ROC u/s 13

INC-25 13 | Fresh COLI issued after change in name on application in INC-25
INC-26 13 | Form for advertisement regarding application to CG for change of RO
INC-27 14 | Altered AoA to be filed with RoC for registration

INC-28 13 | File with RoC a copy of order of C& approving change of RO
INC-31 8 | AoA for Section 8 company.

INC-32 7 | SPICe+ Form to incorporate a company

INC-33 7 | E-MoA to be furnished to RoC at the time of incorporation

INC-34 7 |E-Ao0A tfo be furnished to RoC at the time of incorporation

Introduction to the Chapter:

» A person who initiates promotion of a company is called as Promoter [as defined u/s 2(69)]

» Inthis chapter we are going to read about - Incorporation of company, constitutional documents
(MoA and AoA) and various other key provisions.

» Types of company on the basis of Liability:

Limited by Limited by Limited by Unlimited Unlimited
Shares Guarantee with  Guarantee without  company with = company without
Share Capital Share Capital Share Capital Share Capital

Note - Specified IFSC company shall be formed only as company limited by shares.

2.1
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» A promoter is one who undertakes to form a company w.r.t. a given project, and to set it going,

and who takes the necessary steps to accomplish that purpose.

» To be a promoter, one need not necessarily be associated with the initial formation of the
company; one who subsequently helps to arrange floating of its capital will equally be regarded
as a promoter.

» Hence, "promoter” denotes any individual, association, partnership or a company that takes all
the necessary steps to incorporate (create and mould) a company and set it going, in a fiduciary
position.

I Section 3 - Formation of Company: '?@r

A company may be formed for any lawful purpose by:

(a) > =7 persons in case of a public company;

(b) > = 2 persons in case of a private company; or

(¢c) 1 person, where the company to be formed is to be OPC that is to say, a private company,
by subscribing to a memorandum and complying with the requirements of this Act.

ﬁ

In case of OPC, MoA to specify nominee:
1. Nominate a person: In case of OPC, the MoA shall indicate:
> the name of the other person,
» with his prior written consent in the prescribed form,
» who shall, in the event of the subscriber's death or his incapacity to contract
» become the member of the company

The written consent so obtained shall also be filed with the Registrar at the time of incorporation
of the OPC along with its MoA and AoA

2. Withdrawal:
» Nominee may withdraw consent by giving a notice in writing to the sole member and to OPC.
» Sole member shall nominate another person within 15 days of such withdrawal.
» Send intimation of such nomination + written consent (Form INC 3)
>

OPC to inform RoC in Form INC-4 within 30 days of withdrawal of nomination.

3. Replacement of Nominee - Member of OPC may, at any time, change the name of Nominee by:
» Member to obtain written consent of new nominee (INC-3)
» Intimate the company about such change.
» OPC to inform RoC in Form INC-4 within 30 days of intimate of change of nominee from
member.
» Change of such name shall NOT be deemed as Alteration of MoA

2.2
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If at any time, the no. of members Company carries on business for > 6
is reduced below prescribed limit o months while no. of members is so
i.e., 7 (public) or 2 (private) reduced

Every person who is a member during the time that it so carries on business affer
those 6m and is cognizant of the fact that business is carried on by reduced member,
such members shall be severally liable for payment of whole debts contracted during

that time, and may be severally sued therefor.

Ea I Section 4 - Memorandum of Association: [As defined u/s 2(56)]

Basics of MoA:

» Base document for the formation of the company (MoA + AoA = Constitutional Document)
Content of MoA need to be in compliance with Companies Act, 2013

» MoA contains object for formation of company beyond which its actions cannot go.

» A memorandum is a public document u/s 399 of the Companies Act, 2013. Consequently, every
person entering into a contract with the company is presumed to have knowledge of conditions
contained therein.

Shareholders must know the purposes for which his money can be used by the company and what
risks he is taking in making the investment.

» Company cannot depart from provisions contained in MoA -~ Otherwise, ultra vires Act.

Y

Y

1. The MoA of a company shall state: [NR SOLO]
the I\:fzrf\e.of cl:'o wi‘rh last the state in which the Objects for‘ which the
word "Limited" (public) or Reai d office of th company is proposed to
"Private Limited" (Pvt co.); M ° ce.o . be incorporated and any
(Not applicable to Sec 8 Co.) company is fo be situated matter incidental thereto

R In case of company having SC: in case of OPC > Name
the Liability of a. Amount of registered SC (divided of person who, in event
members of c.ompany, into amt and no. of shares) of death of subscriber,
whefhgr ,l'm'td or b. the no. of shares each subscriber | shall become the member
urlimited intends to take opposite to his name of OPC (nominee).

** Liability clause: State that liability is limited to unpaid amt of shares (in case of company
limited by shares) or amt upto which member undertake to contribute in event of winding up (in
case of Itd. by Guarantee). List A and List B is to be prepared (to be discussed in accounts).

2.3
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(a) NOT be identical with or resemble too nearly to name of an existing company;
(b) NOT be such that its use by the company:
(i) will constitute an of fence under any law for the time being in force; or
(i) is undesirable in the opinion of the CG (power delegated to RoC).

A name is said to “resemble” when difference is only of:

Plural or Spacing between letter or  Use of different  Slight variation of spelling
Singular punctuation marks tenses (Disc Ltd vs Disk Ltd.)
Dif ferent phonetic spellings Complete translation in Hindi or English (National
(Jay Kay Ltd. and JK Ltd) Service Ltd vs. Rashtriya Seva Ltd)
Use of www. or ".net" etc. (55 Order of words is similar (Ravi Builders and Teacher
Ltd vs SS.com Ltd) Ltd. vs Ravi Teacher and Builder Ltd)

Addition or deletion of numerals (unless numerals

Addition of name of place represent brand)

3. Without prejudice to provision u/ss (2), a co. shall ot be registered with a name which contains:
a. any word or expression which is likely to give the impression that the company is in any
way connected with, or having the patronage of, the CG, any SG, or any local authority,
corporation or body constituted by the CG/SG under any law for the time being in force; or
b. such word or expression, as may be prescribed,
unless the previous approval of €6 has been obtained for the use of any such word or expression.

g Rule 8B of Companies (Incorporation) Rules, 2014

Following words and combinations thereof shall not be used in the name of a company in English
or any of the languages depicting the same meaning unless the previous approval of the CG has
been obtained:

Board; *  National; *  Authority; +  Forest - Development
Union; +  Republic; + Municipal; corporation; Authority;
Nation; |+ President +  Panchayat; - Development |- Small Scale
Central; |+ Minister; +  Commission; Scheme; Industries;
Federal; |- Governor; *  Undertaking; |+ Court or - Financial
Bureau - Rashtrapati; Judiciary:; Corporation and
PM or CM; - Statute or the like;
Statutory; *  Khadi and Village
Industries
Corporation;
The use of word of Scheme with the name of Government (s), State, India, Bharat or any
Government authority or in any manner resembling with the schemes launched by C6/56
or local Governments/auth

2.4
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If the proposed name include words such as 'Insurance’, '‘Bank’, 'Stock Exchange', 'Venture
Capital’, 'Asset Management’, '‘Nidhi’, '"Mutual fund' etc., unless a declaration is submitted by
the applicant that the requirements mandated by the respective regulator, such as IRDA, RBI,
SEBI, MCA etc. have been complied with by the applicant;

Bonus Paints:
a. Incase of Govt co., the suffix - "Pvt Ltd" or “Ltd" is not required provided 92 + 137
b. Incase of OPC, add the suffix - (OPC) Private Limited

4. A person may make an application (SPICe+/RUN form) to Registrar for reservation of a name as:
(a) the name of the proposed company; or
(b) the name to which the company proposes to change its name.
Resubmission may be allowed within 15 days, in case of any defect.

5. Reservation of Name:
a. Upon receipt of appln u/ss (4), the Registrar may, on the basis of info. and docs furnished
with application, reserve the name:
For 20 days | From approval or such other prescribed period in case of New Company
For 60 days | From approval in case of Existing Company.

@ Application for extension of time can be made before expiry of 20 days as follows:

Another 20 days (Total 40 days) Fees Rs. 1,000
Further 20 days (Total 60 days) Fees Rs. 2,000
40 days in one go (Total 60 days) Fees Rs. 3,000

b. Where after reservation, it is found that name was applied by furnishing wrong or incorrect

info, then:

If company is not yet | Cancel reserved name + Applicant liable for penalty upto Rs. 1L

incorporated

If company is Registrar may, after giving the company an OOBH,;:

incorporated a. direct co. to change name within 3m, after passing an OR;
b. take action for striking off name of co. from register; or
c. make a petition for winding up of the company.

General Circular No. 29/2014 dated 11th of July, 2014:

CG directed Registrar that while allotting names to Cos./LLPs, the RoC concerned should
exercise due care to ensure that the names are not in contravention of the provisions of the
"Emblems and Names (Prevention of Improper Use) Act, 1950. It is necessary that Registrars
are fully familiar with the provisions of the said Act.

6. MoA shall be in respective forms specified in Tables A, B, C, D and E in Sch I as may be
applicable.

\ 25
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MoA/AoA pur'por'“hng to give any person a right to par“rlmpcn‘e in divisible pr‘oﬁ‘fs of company
otherwise than as a member, shall be void.

Doctrine of Ultra Vires

> Whatever is not stated in MoA as objects of company is prohibited by doctrine of ultra vires.
» Anact which is ultra vires is void and does not bind the company.

» Neither the company nor the contracting party can sue on it.

» The co. cannot make it valid, even if every member assents to it (i.e., such act cannot be ratified)

B, Important Case Laws: M

Rajendra Nath Dutta v. Shailendra Nath Mukher jee, 1982
An act which is infra vires the company but outside the authority of the directors may be
ratified by the company in proper form.

House of Lords in - Ashbury Railway Carriage and Iron Company Ltd. v. Riche

Facts of the case:

> MoA defined its objects as - "The objects for which the company is established are to make
and sell, or lend or hire, railway plants to carry on the business of mechanical engineers and
general contractors......"

» The company entered into a contract with M/s. Riche, a firm of railway contractors to finance
the construction of a railway line in Belgium.

» On subsequent repudiation of this contract by the company on the ground of its being ultra
vires, Riche brought a case for damages on the ground of breach of contract, as according
to him the words “general contractors” in the objects clause gave power to the company to
enter into such a finance contract and, therefore, it was within the powers of the company.

» More so because the contract was ratified by a majority of shareholders, it is a valid contract.

Decision by The House of Lords:

» Held that the contract was ultra vires the company and, therefore, null and void.

» The term “"general contractor” was interpreted to indicate as the making generally of such
contracts as are connected with the business of mechanical engineers.

» The Court held that if every shareholder of the company had been in the room and had said,
"That is a contract which we desire to make, which we authorise the directors to make", still
it would be ultra vires.

» The shareholders cannot ratify such a contract, as the contract was ultra vires the objects
clause, which by Act of Parliament, they were prohibited from doing.

Author's Note - The purpose of doctrine of ultra vires has been defeated as now the object clause
can be easily altered, by passing just a special resolution by the shareholders.

2.6
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1. AoA shall contain the regulations for management of the company (internal rules and regulations)

2. AoA to include such matters, as may be prescribed.
Provided that co. may include additional matters in AoA as considered necessary for management.

B Entrenchment Provision: X

3. Ao0A may contain provisions for entrenchment
Effect of such provision - AoA may be altered only if conditions or procedures as that are more
restrictive than those applicable in case of special resolution, are met or complied with.

4. Provisions for entrenchment shall only be made:
» either on formation of a company, or
» by an amendment in AoA agreed to by:
i) all members (in case of private company) or
ii) by a special resolution (in case of public company)

5. Where AoA contain prov. for entrenchment - Company shall give notice to Registrar of such
provision in SPICe+ (new companies) or MGT-14 (within 30 days of entrenchment provision)

6. AoA shall be in respective forms specified in Tables, F, 6, H, I and J in Schedule I as applicable
to such company

7. A co. may adopt all or any of the regulations contained in model articles applicable to such co.

8. Where registered AoA do not exclude or modify regulation contained in model AoA applicable
to such company, the regulations (in model AoA) shall be deemed to be regulation of such
company as if they were contained in duly registered AoA of the company

a I Doctrine of Indoor Management: D ®

Persons dealing with the co. cannot be assumed to have knowledge of internal problems of co.

» Stakeholders need not enquire whether the necessary meeting was convened and held properly
or whether necessary resolution was passed properly. They are entitled to take it for granted
that it is all done.

» The doctrine helps protect external members from the company and states that the people are
entitled to presume that internal proceedings are as per documents submitted with the RoC.

\ 2.7
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The DIM evolved around 150 years ago in the context of the DCN. The role of DIM is opposed
to the role of DCN. Whereas the DCN protects a company against outsiders, the DIM protects
outsiders against the actions of a company. This doctrine also is a possible safeguard against the
possibility of abusing the DCN.

Basis for Doctrine of Indoor Management

» What happens internal to a company is not a matter of public knowledge. An outsider can only
presume the intentions of a company, but not know the information he/she is not privy to.

» If not for the doctrine, the company could escape creditors by denying the authority of officials
to act on its behalf.

Exceptions to DIM (i.e., Applicability of DCN):

a. Knowledge of irregularity: In case, the 'outsider’ has actual knowledge of irregularity within
the company, the benefit under DIM would no longer be available. In fact, he/she may well be
considered part of the irregularity.

b. Negligence: If withaminimum of effort, the irregularities withina company could be discovered,
the benefit of the DIM would not apply. The protection of the rule is also not available where the
circumstances surrounding the contract are so suspicious as fo invite inquiry, and the outsider
dealing with the company does not make proper inquiry.

c. Forgery: The rule does not apply where a person relies upon a document that turns out to be
forged since nothing can validate forgery. A company can never be held bound for forgeries
committed by its officers,

d. Where the question is in regard to the very existence of an agency.

e. Where the act is ultra vires to the company itself.

L\. I Section 6 - Act to Override Memorandum, Articles, etc.

Save as otherwise expressly provided in this Act-
a. the provisions of this Act shall have effect notwithstanding anything to the contrary contained in:

MoA/AoA any agreement executed by co. BoD resolution or SH resolution

b. any provision contained in the memorandum, articles, agreement or resolution shall, to the
extent to which it is repugnant to the provisions of this Act, become or be void, as the case
may be.

2.8
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1. File the following documents and information with the Registrar within whose jurisdiction the

Registered Office (RO) of a company is proposed to be situated:

Declaration (Form INC-8), that requirement of

act w.r.t., incorporation is complied with, by:
Advocate, CA, Cost Accountant, CS inpractice
engaged in formation of company, AND

2. Person named in AoA (director, manager or
secretary of company )

MoA (eMOA in
INC-33) & AoA
(eAOA in INC-34)
- duly signed by
Subscribers*

Address for
correspondence
till RO is estb.

Related to first directors
- Interest in other firms/
BC + Consent to act as
directors (DIR -2) filed
with ROC in DIR-12

Declaration from each Subscribers and First Directors (in Form INC 9) that:

(a) he is not convicted of offence w.r.t., promotion, formation or mgt. of any co., or

(b) that he has not been found guilty of any fraud/misfeasance or breach of duty to any co.
during preceding 5 years AND

(c) all docs filed with RoC for registration contain correct, complete and true information
to best of his knowledge and belief

Particulars (name, residential = Particulars of first directors -
address, nationality and Names, DIN, residential address,
others) of every subscriber + nationality and other particulars +
Proof of identity Proof of identity

Such documents shall be filed along with application for incorporation in SPICE+ Form INC 32

@ Rule 13: Steps of Incorporation

Generally - Each subscriber to add - Name, address, description,
occupation (himself and at least 1 witness)
Illiterate Subscriber Affix thumb impression

Body corporate Subscriber | Director, of ficer/employee authorized (not himself a
subscriber)

LLP Subscriber Duly authorized partner (not himself a subscriber)

Foreign national Signature to be notarized by Notary

Subscriber

Foreign national visiting Valid Business Visa required. However, Business visa N.A. for

India to incorporate a co. | Person of Indian Origin or Overseas Citizen of India

Add on - In case of OPC, file the written consent of nominee in addition to above documents!

2. Issue of Certificate of incorporation ("COI") - RoC shall, on basis of above doc and info, register
and issue a COT in Form INC -11.

3. Allotment of Corporate Identity Number (CIN) - RoC shall allot to the company a CIN, which
shall be a distinct identity for the company and which shall also be included in the COI

2.9
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L Status - Listed or Unlisted | 1981 Year of Inc.
85110 | Serial No. PLC Public/Private etc. (NPL - Not for profit)
KA State of inc. 013115 | Registration no. with ROC

4. Company shall maintain & preserve at its RO copies of all docs & info. as originally filed u/ss (1)
till dissolution.

5. If person furnishes any false/incorrect particulars of info. or suppresses any material info., of
which he is aware in any of docs filed with RoC above = Such person shall be liable u/s 447

6. If after incorporation, it is proved that company is incorporated by furnishing false/incorrect
info. or representation or by suppressing any material info. for incorporating such company, or
by any fraudulent action:

a. promoters, first directors and person making declaration shall be liable u/s 447
b. Tribunal may, on an application made to it [MR. LOW]:
i. passorders for regulation of Management of the co. including changes, if any, inits MoA/
AoA, in public interest or in the interest of company and its members and creditors; or
ii. direct that Liability of the members shall be unlimited; or
iii. direct Removal of the name of the company from the register of companies; or
iv. pass an order for the Winding up of the company; or
v. pass such Other orders as it may deem fit
Prior to such orders, provide reasonable opportunity of being heard (OOBH) to the company
and take int consideration the transactions entered into by the company.

Simplified Proforma for Incorporating Company Electronically (SPICe) - For ease of doing
business, MCA has now simplified the process of filing forms for incorporation of company
though SPICe.

. Summary of Incorporation of a Company 8

1. Determine the nature of 2. Reservation of name by 3. Drafting and signing of
company (private or public) filing an application MOA & AOA
6. Submission of statutory 5. Consent of persons 4. Submission of MOA and
declaration of compliances nominated as directors AOA to ROC
7. Pay fees & amount of 8. Obtain certificate of 9. File declaration about
stamp duty incorporation address of Registered office

Additional points related to incorporation:

> If objects of company require prior approval of sectorial regulators such as RBI/SEBI,
obtain such approval prior to pursuing the objects & declaration in this behalf to be
submitted at incorporation.

2.10
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of business + Declaration to the ROC

Formation of One Person Company (OPC):

>

>

Q-

MoA of OPC to indicate name of other person (nominee) who becomes member of the OPC
in case of death/ incapacity of subscriber.,

When such nominee becomes a member, he shall appoint a new nominee within 15 days of
becoming member. OPC to inform RoC in Form INC-4 within 30 days of becoming member.

Nominee to give his prior written consent in Form INC-3.
Such written consent to be filed with RoC along with MoA/AcA
Nominee may withdraw consent any time in prescribed form

Member of OPC may, at any time, change the name of Nominee by:
a. Giving notice in prescribed form

b. Intimating the company about such change

c. Onreceipt of such intimation, company to inform Registrar.

d. Change of such name shall NOT be deemed as Alteration of MoA

Only a natural person who is an Indian citizen whether resident in India or otherwise:
shall be eligible to incorporate OPC;

shall be a nominee for the sole member of OPC.

"Resident in India" means a person who has stayed in India for > = 120 days during immediately
preceding FY.

A natural person shall not be member of > 1 OPC at any point of time and the said person
shall not be a nominee of > 1 OPC.

Where a natural person being member in OPC becomes member in another such company by
virtue of his being a nominee in that OPC, such person shall meet eligibility criteria (as given
in point above) within 180 days.

No minor shall become member or nominee of the OPC or can hold share with beneficial
interest.

Such Company cannot be incorporated or converted info a section 8 company. OPC may be
converted to private/public companies in certain cases. The procedure of conversion is
given in the Rules 6 & 7 of Chapter IT of the Companies Act, 2013.

OPC cannot carry out Non-Banking Financial Investment activities including investment in
securities of any BC.

\ 2.11
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1. Where CG (power delegated to RoC) is satisfied that a person/AOP proposed to be registered
as Limited company:
a. Has its objects to promote -

Commerce Art Science  Sports  Education '« Research Social Welfare

Religion Charity Protection of envirnoment Other Object

b. intends to apply its profits, if any, or other income in promoting its objects; and
c. intends to prohibit the payment of any dividend to its members,

CG may issue a license and thereupon the RoC shall register such company as Limited Company.
[Without addition of the word “Limited" or "Pvt. Ltd" as the case may be]

2. Sec 8 co = Privileges and obligation of Limited company.
3. Cana Firm become member of Section 8 company - Yes!

4. Additional points relating to Section 8 company:
a. Not alter provision of MoA or AocA w/o prior approval of C& (RoC)
b. May be converted to any other kind of company - Subject to passing SR at GM approving
such conversion and approval of CG (RD)

5. C6 (ROC) may suo motu also issue license u/s 8 to an existing public or private company

6. Revocation of License and conversion to normal company: Where the company:
a. contravenes any requirements of this section or
b. contravenes any conditions subject to which a license is issued or
c. the affairs of company are conducted fraudulently or in manner violative of objects of
company to public interest,

CG (RD) may, by order (after reasonable OOBH):

> revoke license

» direct the company to Convert its status and

» change its name to add the word" Limited" or the words "Private Limited", as the case may
be, to its name and thereupon the Registrar shall register the company accordingly:

7. Where license is revoked, CG may, in public interest, order (reasonable OOBH),:
» winding up under this Act, or
» amalgamate such company with other company registered under this section and having
similar objects, constitution, powers, rights, etc. to be defined by C6

2.12
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a. transfer to another sec 8 co. having similar objects subject to T&C imposed by Tribunal, or
b. sold & proceeds thereof credited to Insolvency and Bankruptcy Fund formed u/s 224 of IBC

9. Section 8 company shall amalgamate only with another Sec 8 company having similar ob jectives

10. Punishment for default in complying with this section:
If a co. makes any default in complying with requirements of this section, the co. shall be
punishable with fine which shall not be less than Rs. 10 lakhs but which may extend to Rs. 1 crores
AND the directors and every officer of the company who is in default shall be punishable with
fine which shall not be less than Rs. 25,000 but which may extend to Rs. 25 lakhs [Amendment]

Provided that when it is proved that affairs of company were conducted fraudulently, every
OID liable u/s 447.

Company Directors and OID
Minimum fine Rs. 10 lakhs Rs. 25,000
Maximum fine Rs. 1 crore Rs. 25 lakhs
Affairs of co. - fraudulent - Sec 447

E Steps to incorporate a section 8 company:

1. Application to ROC in SPICe + (INC 32)
2. Documents to be attached to such application:
a. MoA (INC -13) and AoA (INC - 31)
b. Estimated income and expense - Future 3 years
c. Declaration by advocate, CA, CS, Cost Acc. in practice (in INC-14) and by each person
making application (in INC-15) that:
i. MoA/AoA is in conformity with provision of section 8
ii. All requirements of act w.r.t. registration of section 8 company is complied with.

g Conversion of Section 8 company into other kind [Rule 21 and 22]:

» Pass SR at GM. Explanatory statement of such notice to set out details of conversion.

» The company should have filed FS and AR upto last FY.
Additional FS - Where application is made after 3m from end of last FY, attach a FS made
upto date not > 30 days of filing such application duly signed by CA.

» Serve a notice of such conversion to the following for representation, if any:

Income Tax Charity Cheif Secretary of State CG/S56 department
Authority Commissioner where RO is situated having jurisdiction

Above authorities may make representations to RD within 60 days after OOBH to company.
Apply to RD (INC-18) with fee + certified copy of resolution + proof of delivery of notice.
Forward a copy of the above application to ROC.

Within a week of such application to RD, publish a notice (Form INC-19) at its own expense
in 2 newspaper (vernacular + english) and its website.

» If RD is satisfied, approve conversion subject to terms and conditions imposed.

\ 2.13
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> On receipt of such approval - Pass SR at GM for alteration of AocA/MoA.
> Copy of altered AocA/MoA to be filed with RoC. RoC to issue fresh Col.

Examples of exceptions to Sec 8 companies:

a. Call for 6M by giving clear 14 days’ notice (instead of 21)
b. Requirement of min. no. of director, ID, does not apply.
¢. Need not constitute NRC or SRC

Concept clarity check:

1. Cana Sec 8 co. be incorporated with unlimited liability? - No. Sec 8 co. only be a limited co.

2. Cananexisting co. seek license u/s 8? - Yes. Insuch case, it will drop the suffix Ltd or pvt Itd.

3. Cana Firm become member in a normal public company- No. Partnership firm is not separate
legal entity.

_:&' I Section 9 - Effect of Registration: @r

From the date of incorporation mentioned in COI, such subscribers to MoA and all other persons,

as may, from time to time, become members of the company, shall be:

» abody corporate by the name contained in the memorandum,

» capable of exercising all the functions of an incorporated company under this Act and

» having perpetual succession with power to acquire, hold and dispose of property, both movable
and immovable, tangible and intangible, to contract and to sue and be sued, by the said name.

I Section 10 - Effect of Memorandum and Articles a@;

Subject to the provisions of this Act, the MoA and AoA shall, when registered bind the company
and the members thereof to the same extent as respectively signed by them and contained
covenants on its and his part to observe all the provisions of the MoA/AoA.

‘.III

2. All monies payable by any member to the company under MoA/Ao0A shall be a debt due from him
to company (i.e., company can recover calls in arrears from members as if it a loan recovery)

Note - Company is liable to members and vice-versa. But members are not liable to each other.

=/ &
e I Section 10A: Commencement of business etc. q@

A company having a share capital shall not commence any business or exercise any borrowing
powers unless:

declaration by a director, within 180 days of incorp. is filed with The company has filed
RoC that - As on date of declaration, every subscriber has paid = with RoC a verification of
the value of shares agreed to be taken RO provided u/s 12(2)

2. If any default under this section = Co. - Rs. 50,000 and every OID - Rs. 1,000/day uptoRs. 1L

2.14
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company is not carrying on any bus;ness or oper‘a‘rlons RoC may initiate acﬂon for the removal
of the name of the company from register of companies.

Ell As per the Companies (Incorporation) Rules, 2014:

» Declaration u/s 10A by a director shall be in Form INC-20A and contents of the said form shall
be verified by a CS/CA or a Cost Accountant, in practice.

» In case of a company pursuing objects requiring registration/approval from any sectoral
regulators such as RBI, SEBI, etc., the regt./approval from such regulator shall also be obtained
and attached with the declaration.

I Section 12: Registered Office of Company (@f

Company shall, within 30 days of incorporation and at all times, thereafter, have a RO, capable
of receiving communications.

Company to furnish to RoC verification of RO within 30 days of incorporation.

Every company shall:

a.

paint or affix its name, address of its RO on the outside of every office or place in which
its business is carried on, in a conspicuous position, in legible letters in languages in general
use in that locality.

have its name engraved in legible characters on its seal; if any

get its name, address of its RO and the CIN along with telephone number, fax number, if
any, e-mail and website addresses, if any, printed in all its business letters, billheads, letter
papers and in all its notices and other official publications; and

have its name printed on hundies, promissory notes, bills of exchange and such other docs
as prescribed.

Provided that, in case name change during the last 2 years, print or affix former name as well.
In case of OPC - The words "One Person Company” to be mentioned in bracket below such name.

Change in RO:
Notice of change in situation of RO, verified in Form INC22, shall be sent to RoC within 30 days

of change.

Except by passing a SR, the RO shall NOT be changed:

a.

in the case of an existing company, outside the local limits of any city, town or village where
such office is situated at commencement of this Act or where it may be situated later by
virtue of SR passed by company;

in the case of any other company, outside the local limits of any city, town or village where
such office is first situated or where it may be situated later by virtue of a SR passed by
the company:

N 2.15
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W|fh|n the same Sfcxfe unless confirmed by Regional Director (RD) on appln made in ﬂ'us
behalf by company in prescribed manner.

6. Onapplicationu/ss5, RD to communicate confirmation within 30 days from receipt of application.
Thereafter, co. shall file the same with RoC within 60 days of date of confirmation RoC shall
register the same and certify the registration within 30 days from filing such confirmation.

7. The certificate referred u/ss (6) shall be conclusive evidence that all the requirements of this
Act w.r.t, change of RO have been complied with and the change shall take effect from the date
of the certificate.

8. If any default is made in complying with this section - Company and every OID shall be liable
to penalty of Rs. 1,000/day during which the default continues but not > Rs. 1 lakhs.

9. If RoC has RGTB that company is not carrying on any business or operations, he may cause a
physical verification of the RO in prescribed manner and if any default is found to be made in
complying with requirements of sub-section (1) > Initiate action for the removal of the name
of the company from register of companies.

Can RO be different from Head Office or Corporate office? - Yes!

Concept clarity check:
A Ltd. has current Registered office at Dadar, Mumbai, Maharashtra under Mumbai RoC. It is
considering changing the location of RO. Help A Ltd. with the approvals required.

Proposed RO RoC | Sec Board SR CG (RD) approval
Resolution
Bandra, Mumbai | Mumbai | 12 Yes No No
(within local limits) (Notice to RoC - 30 days)
Thane District | Mumbai | 12 Yes Yes No (Notice to RoC - 30 days)
Pune, MH Pune 12 Yes Yes Yes

(RD to approve in 30 days of
application. Company to submit RD's
approval to ROC in 60 days.

Post that, RoC to register & certify in

30 days)
Ahmedabad, Gujarat | 13 Yes Yes Yes
Gujarat (RD to approval within 60 days and then
ROC to register within 30 days of
application)

2.16
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1. Company may alter provisions of MoA by a SR + by complying with procedure of this section

Filing with RoC: A company shall, in relation to any alteration of its memorandum, file with the
Registrar:

(a) the SR passed by the company u/ss (1);

(b) the approval of C& u/ss (2), if alteration involves any change in the name of the company.

2. Change in Name - Effective only with approval of CG in writing (power delegated to RoC) in Form
INC-24 + Fee.
Note - No approval if the only change is addition/deletion of word "Private” on conversion.

3. Onchange of name - RoC shall enter the new name in register of cos. and issue new COI. Name
change effective from issue of CoI in Form INC -25.

4. Alteration of registered office from one state to another - Effective only on approval of C6
(delegated to RD) on application in Form INC-23:
» Certified copy of the order of CG approving such change - File with RoC of each States.
» Such RoCs shall register the same, and
> Registrar of the State where the RO is being shifted to, shall issue a fresh CoI

Such application to CG (RD) shall be accompanied with:

» Copy of MoA with proposed alteration

Copy of minutes of GM at which resolution authorizing such alteration was passed

Copy of board resolution

List of creditor and debenture holder

Acknowledgement of service of copy of application to - RoC, Chief secretary of RO state.

VvV V VYV

Advertise such application - 30 days before application in 2 newspapers in Form INC-26

5. Onapplication to C& u/s 13(4) for approval of change in state where RO is situated:
a. CG to dispose application within 60 days.
b. Before passing order, may satisfy itself that:
i. Alteration has the consent of creditors, DH and other persons concerned with company, or
ii. sufficient provision has been made by company for due discharge of all its debts & obligations
or
iii. adequate security has been provided for such discharge.

Note - Where RO is shifted from one state to another, file CG's approval with ROC of each
state in Form INC -28 within 30 days of receipt of order of CG.

\ 2.17
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Company, which has raised money from public through prospectus + still has any unutilised
amount, shall not change its objects for which it raised such money unless a SR is passed and:
a. prescribed details (discussed in sec 27) of such resolution shall be:
> published in newspapers (English + vernacular which is in circulation at place where RO
is situated) and
> placed on website of the company, if any,
indicating the justification for such change;

b. the dissenting shareholders shall be given an opportunity to exit by the promoters and
shareholders having control in accordance with regulations to be specified by the SEBI.

7. Alteration of Ob ject clause of MoA:
The RoC shall register any alteration of MoA w.r.t, the objects of the company and certify the
registration within 30 days from the date of filing of the SR u/ss (6)(a) of this section.

8. No alteration shall have any effect until it has been registered as per this section,

9. Any alteration of the MoA of a company limited by guarantee and not having a share capital,
purporting to give any persona right to participate in divisible profits of the company otherwise
than as a member, shall be void.

B Summary of provision related to Amendment of MoA: 8

MOA SH External Outcome
clause | Resolution approvals
Name SR Approval of C6 | Change effective from date of issue of Fresh CoI by ROC
(ROC) + Sec 4 & 16 | N.A. where only word “Pvt" isadded/deleted on conversion
Domicile SR Approval of C6 |CG shall dispose appln within 60 days and before
(State) (RD) approving, may satisfy itself that consent of crs,

(only when RO is | DH, etc. or that sufficient provision is made for due
changed from one | discharge or that adequate security is provided for
state to another) | discharge of debts.

Objects SR - Company, which has raised money from public through

prospectus + still has any unutilised amount, shall not

change its objects for which it raised such money
unless a SR is passed and:

i. the details of SR - published in newspapers
+ Placed on website of company indicating
Jjustification for such change;

ii. the dissenting SH shall be given an opportunity
to exit by the promoters and SH having control
as per SEBI regulatn

2.18
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1. Company may, by SR, alter its AcA.

Alteration of AoA includes conversion of:
a. Pvt company to public company
b. Public company to Private company (subject to approval of C& as given below)

An alteration having effect of converting public company to private shall not have effect unless
approved by C6 on application within 60 days from passing SR to RD in Form RD-1 with following

docs:
Draft MoA and Copy of minutes of Copy of Declaration by
AoA with proposed GM in which such SR Board KMP regarding
alteration was passed resolution compliances.

Note: An alteration having effect of converting public company to private shall not have effect
unless approved by C& (RD) on application (in Form RD-1) within 60 days from passing SR with
following docs:

Provided that - Where a private company alters its article such that it does not include
restriction/ limitation which a Pvt. company is required to include in AoA as per Act, such Pvt.
company shall cease to be private from date of alteration.

2. Following shall be filed in Form INC 27 with RoC, within 15 days of alteration of AoA, for
registration:
» Every Alteration of AoA
» Approval of CG for such alteration
» Printed copy of the altered articles,

3. Any alteration of AoA registered u/ss (2) shall be valid as if it were originally in the articles.

Andrews vs Gas Meter Company - The power to alter articles vests with the Company by
virtue of Companies Act, 2013. A company cannot divest itself of these power.

E I Section 15: Alteration of MoA/AcA to be noted in every copy.

(1) Every alterationin MoA/Ao0A shall be noted in every copy of the MoA/AoA, as the case may be.
(2) Default > Co. + OID - Liable to penalty of Rs. 1,000 for every copy issued without alteration.

\ 2.19
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1. If, through inadvertence or otherwise, a company on its first registration or onits registration

by a new name, is registered by a name which:
a. inopinion of CG, is identical with or too nearly resembles the name by which a company in
existence had been previously registered, it may:
» direct the company to change its name and
» the company shall change its name within 3m from such direction, after adopting an OR;
b. onanapplication:
> by aregistered proprietor of a trade mark
» made to C6 within 3 years of incorporation or registration or change of name of the co.
» that the name is identical with or too nearly resembles to a registered trade mark of
such proprietor under the Trade Marks Act, 1999,
in the opinion of CG, is identical with or too nearly resembles to an existing trade mark,
» CG may:
i) direct the company to change its name and
if) the co. shall change its name within 3m from such direction, after adopting an OR;

v

2. Where a company changes its name or obtains a new name u/ss (1), it shall, within 15 days from
date of such change, give notice of the change to Registrar along with the order of C&, who
shall carry out necessary changes in the Col and memorandum.

3. If acompany is in default in complying with any direction given u/ss (1), the C& shall allot a new
name to the company and Registrar shall enter the new name in register of companies in place
of the old name and issue fresh CoI with the new name. [Amendment]

Provided that nothing here shall prevent a company from subsequently changing its name u/s 13

I Section 17: Copies of memorandum, articles, etc., to be given to members.
1. Company shall, on being so requested by a member, send to him within 7 days of the request
and subject to the payment of such fees as may be prescribed, a copy of each of the following
documents, namely:
Memorandum Articles agreement and resolutions u/s 117(1) not so included in MoA/AoA

2. If default u/s 17, the such company and every OID shall be liable for each default - Rs. 1,000/
day upto max Rs. 1 lakh.

Ea I Section 18: Conversion of Companies Already Registered:

Alter MoA/AcA || Application toRoC RoC to issue fresh __ No aff'e.c1" on debts/

Col liabilities
1. A company of any class registered under this Act may convert itself as a company of other class
under this Act by alteration of MoA and AoA of the co. as per the provisions of this Chapter.

2.20
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» Where conversion is required to be done under this section,

» the RoC shall, on an application made by co, after satisfying himself that provisions of this
Chapter is complied with,

» close the former registration of the company and

» after registering docs referred u/ss (1), issue a CoI in same manner as its first registration.

3. Theregistrationof a company under this sectionshall not affect any debts, liabilities, obligations
or contracts incurred or entered into, by or on behalf of the company before conversion and
such debts, liabilities, obligations and contracts may be enforced in the manner as if such
registration had not been done.

_‘E‘& I Section 19: Subsidiary company not to hold shares in its holding company

1. Restriction: DB D D@
» No company shall (itself/nominees) hold any shares in its holding company, and
» No holding company shall allot/trf its shares to any of its subsy company and
> any such allot/trf of shares of a company to its subsy. shall be void

Provided that nothing in this sub-section shall apply to a case:
a. where subsidiary holds such shares as legal representative of a deceased member of holding
company;
. where the subsy company holds such shares as a frustee; or
c. where subsy company is a SH even before it became a subsidiary co. of the holding co.

Provided further that subsy company referred to in the above proviso shall have a right to vote
at a meeting of holding company only w.r.t., the shares held by it as a LR/trustee.

2. The reference in this section to shares of a holding company which is a company not having
share cap (Itd. by guarantee or unlimited), shall be construed as reference to interest of its
members, whatever be the form of interest.

Note - A subsidiary can buy shares of holding where it is a part of scheme of amalgamation
sanctioned by court/Tribunal.

Concept clarity check:

As on April'22 - A Ltd holds 5% shares in B Ltd.

As on June'22 - Due to some transactions, A Ltd. becomes subsidiary of B Ltd.
As on July'22 - B Ltd calls for AGM.

Question 1 - Can A Ltd. vote in such AGM as A Ltd. is a subsidiary of B Ltd?

Answer - Nol The exception of right to vote at a meeting is only in case shares as held as a
LR/Trustee. It is not applicable in the third exception that is " where subsy company is SH
even before it became a subsy of holding company”

2.21
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Answer - Yes, as this transaction is under purview of exemption, such bonus shares can be
issued.

J;E\'&' I Section 20: Service of Documents fo7IRIoaR32R

A document may be served on a co. or an offlcer' thereof by sending it at the RO of the co. by:

registered speed courier  leaving it means of such electronic or other mode
post post service  at its RO as may be prescribed

However, where securities are held with a depository, the records of the beneficial ownership
may be served by such depository on the company by means of electronic or other mode.

2. A document may be served on Registrar or any member by sending it to him by:

post registered  speed courier delivering at his means of such e-mode or

post post service  office or address other prescribed mode
Provided that member may request delivery through a particular mode by paying fees as
determined in AGM.

Author's Note - Law only provides for an option to pay extra fees and decide an alternate mode
for receiving notice. However, the notice will still be sent at the registered address of the
member only. Company is not responsible for sending the notice to any other address (even if
extra fees is paid)

Exception to Nidhi Company
In case of Nidhi Company, u/s 20 (2), docs may be served only on members who hold shares
more than:
Rs. 1,000 in face value or *
1% of the total PUSC

whichever is less.

For other SHs, docs may be served by a public notice in newspaper circulated in the district
where the RO of Nidhi is situated; and publication of the same on the notice board of the Nidhi.

g Rule 35 of Companies (Incorporation) Rules,2014

» Electronic transmission means a communication that creates a record that is capable of
retention, retrieval and review (RRR), and which may thereafter be rendered into clearly
legible tangible form. It includes:

posting of electronic message other mode capable of

fax email board or network verifying the sender

2.22
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(i) in case of notice of a meeting, at expiration of 48 hours after letter containing the
same is posted; and

(ii) inany other case, at time at which the letter would be delivered in the ordinary course
of post

= | o . . .
2 I Section 21: Authentication of documents, proceedings and contracts

Save as otherwise provided in this Act,

(a) a document or proceeding requiring authentication by a company; or

(b) contracts made by or on behalf of a company,

may be signed by any KMP or an officer or employee of the company duly authorised by the Board
in this behalf.

I Section 22: Execution of bills of exchange (BOE), etc. iﬁ@;

1. A BOE, hundi or promissory note shall be deemed to have been made, accepted, drawn or
endorsed on behalf of company if it is made or drawn by any person acting under its authority,
express or implied.

'[.T'_

2. Company having seal: A company may, by writing under its common seal, if any, authorise any
person as its attorney to execute other deeds on its behalf in any place (India/outside India)

Company not having seal: Provided that in case if no common seal, the authorisation under
this subsection shall be made by 2 directors or by director + CS, wherever the company has
appointed a CS.

3. A deed signed by such an attorney on behalf of the company and under his seal shall bind the

e

&6

What you lack in talent can be
made up with desire, hustle and
giving 110% all the time.

b A
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3 = Prospectus and Allotment of |
g\ Chapter 3 Securities

~ Form | Section No Purpose 7= -
FPAS-1°1" 27 Advt. providing details of notice of SR for varying terms of contracts
:‘ referred to in Prospectus or Objects for which Prospectus was |ssued
PAS -2 31 Information Memorandum
PAS-3 | 39&42 |Returnof allotment of securities
PAS - 4 42 Private placements offer cum application letter
PAS -5 42 Record of Private placement offers
PAS - 6 29 Unlisted Public company to file with RoC within 60 days of each half year
Sec No. Section Name
23 Public Offer and Private Placement
24 Power of Securities and Exchange Board to Regulate Issue and Transfer of
Securities, etc.
25 Document Containing Offer of Securities for Sale to be Deemed Prospectus
26 Matters to be Stated in Prospectus
27 Variation in Terms of Contract or Objects in Prospectus
28 Offer of Sale of Shares by Certain Members of Company
29 Public Offer of Securities to be in Dematerialised Form
30 Advertisement of Prospectus
31 Shelf Prospectus
32 Red Herring Prospectus
33 Issue of Application Forms for Securities
34 Criminal Liability for Misstatements in Prospectus
35 Civil Liability for Misstatements in Prospectus
36 Punishment for Fraudulently Inducing Persons to Invest Money
37 Action by Affected Persons
38 Punishment for Personation for Acquisition, etc., of Securities
39 Allotment of Securities by Company
40 Securities to be Dealt with in Stock Exchanges
41 Global Depository Receipt
42 Offer or Invitation for Subscription of Securities on Private Placement

N 3.
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This Chapter i divided in two parts:
' ‘ Part T - |

' Sec23-41)
- Frovisions relating to issue of securities fhrougth;bi'\'rzf?;zze(mem (Sec42)
Part IT - rovisions relating to issue of securities through Pr .

.L\?I‘ I Section 23 - pyplic

Offer (PO) and Private Placement (PP) 4 1 %
1

- Public company may issye securities:

through Prospec'fu;’ [P"';‘;fe‘l |

to public (PO) J \Placemenf, |

—uli:gﬁt issue and Bonus issue as per this Acf ;( {
in case of listed co./co. infendmgrfp get lis

Private €ompany may jssye securities:

Private
ek topublie

Right issue and Bonus Issue as per this Act
Placement
includes IPO, FPo and OFs

= Important Definitions:

Secur?‘rie‘s [Sec 2(81)]- A

ii. Shelf P

of any Securities of B¢

Document = .
- 7 Public at |q e
Deemed Prospectus il

!
Meaning - Where @ company (A) allots o agrees to allot
view that those Securities sh

any securities of the Company (4
all be offered for sale to public, any document by which t
sale to the public is made shall, for q| PUrposes, be deemed to be a prospectys.

) with,
he Offer- f°:
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e 'rha'l' offer for Snle 1'0 the pubhc was mnde within 6m af'rar the allo*rmenf or agmmem 'I'o allot; o ! .
PI ‘that at the du're when offer was made, whole consideration had not been r-eceived by the co. : |
In addition to matter stated u/s 26, following additional matter is to be included in fhe documenf
a. Net amt. of consideration received/to be received by the company
b. time and place at which contract for allotment of said securities may be inspected
c. the person making the offer were named in prospectus as the directors of the company.

Signature of document (deemed prospectus):

In case of company - 2 directors; In case of Partners - At least 7 of Partners

SEBT v Kunnamkulam Paper Mills Ltd:
Where a rights issue is made to existing members with a right to renounce in favour of others, if

the number of such others exceeds 50, it also becomes a deemed prospectus.

l I Section 26 - Matters to be Stated in Prospectus 4R 2J
1. Every prospectus issued by/on behalf of public company shall be dated and signed.

Prospectus shall state information and set out such reports on financial information as specified
by SEBI + C6. Unless specified by SEBI, the regulations already made by SEBI shall apply.

Prospectus to include:
a. declaration about compliance with this Act, and
b. statement that nothing in prospectus is contrary to this Act, SEBI and SCRA.

2. Nothing u/ss (1) shall apply to the issue of prospectus/form of application for:
a. TIssue of shares or debentures to existing members or DH, whether or not there is right to

renounce u/s 62(1)
b. Issue of shares or debentures which are uniform with shares or debentures previously

issued and are currently quoted on RSE.

3. Provision of 26(1) shall apply to prospectus or form of application issued on formation of company

or subsequently.
Explanation - Date indicated in prospectus shall be deemed to be the date of publication.

e S = L
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Authorise the company

» Where certain members (indv./BC) of a company propose in consultation wt‘rh BaD

» To offer whole/part of their holding to public -

» the members shall then collectively authorize the co. to take necessary action for OFS and
» then they shall reimburse the company of all expense incurred.

2. Document by which such OFS is made to public shall be deemed fo be a prospectus issued by
the company and all provisions related to content and mis-statement shall apply.

The following provision of this chapter shall not be applicable in case of OFS:

a. the provisions relating to minimum subscription;

b. the provisions for minimum application value;

c. the provisions requiring any statement to be made by BoD in respect of utilization of money; and

d. any other provision/information which cannot be compiled or gathered by the offeror, with
detailed justifications for not being able to comply with such provisions.

Note: Prospectus to disclose name of the person(s)/entity bearing cost of making the OFS + reasons.

Section 29 - Public Offer of Securities to be in Dematerialized Form (Demat Form)
1. Notwithstanding anything contained in any other provisions of this Act:
a. every company making public offer; and
b. such other class or classes of public companies as may be prescribed,
shall issue the securities only in dematerialised form by complying with the provisions of the
Depositories Act, 1996 and the regulations made thereunder.

. Rule 9 of Companies (Prospectus and Allotment of Securities) Rules, 2014
The promoters of every public company making a public offer of any convertible securities may

hold such securities only in demat form,

Provided that the entire holding of convertible securities of the company by promoters held in
physical form (up to the date of IPO) shall be converted into demat form before such offer is

made.

Example - Vijay Shekhar sharma OFS in Paytm - Has to be in demat form first

Prospectus and Allotment of Securities




. P | be held or trans, :
2. In case of prescribed class of unlisted companies, the securities shal -

e tions ther
only in Demat form in manner laid down in DepostichiestAciiioz e and teatlc

Rule 9A: Issue of securities in de
1. Every UPC shqll
a. Issue securities in demat form, and
b. Facilitate dematerialisation of ql| existing sec.
as per the Depository Act 1996 and regulations made thereunder.

mat form by unlisted public company (UPC)

For Upc intending to make offep for:

issue of secunities | buyback

shall ensure that, before making such offer, en

tire holding of securities of:
promoter

directors KMPs

a.

issue of bonus shares right shares

a. Timely payment of fees to Deposnory, Registrar to Issue & Share Transfep Agent
(DRS) as per the respective agreement

b. Tt maintains security deposit of =2 years of

i .

Provision of Depositories Act, SERT (Depositories and Participan
SEBI (RTT and STA) Regulations, 1993 - Apply Mutatis Mutandis

3.6 o
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i '8A. Any diff. b/w issued capltal and capital in demc'l' for'mi Co to bring to notice ofﬁ'

G AR SRR AL H#m
9. Grievances of securrhes holder's of UPC File with TEPF Aufhor'l'ry IEPF uufhorlm
initiate action against DRS after consultation with SEBI i . Yoyl

5

10. This rule shall N.A. to an UPC which is - Nidhi company, Government company ora Wholl
owned subsidiary of a Government company. _ (AN

3. Any company, other than above, may convert its securities into demat form or issue its securities
in physical form as per provisions of this Act or Depositories Act, 1996 and regulations.

I Section 30 - Advertisement of Prospectus ‘@-

Where an advertisement of prospectus of a company is published in any manner, it is necessary to
specify therein the contents of MoA as regards to:

R, S _] © . | Amountof SC' namesof the || No.of shares | Capital
- Objects

) l_Lmblhfz  of Co.(ASC)  signatories | subscribed by them | Structure

I Section 31 - Shelf Prospectus (SP) 4 4J 5

Meaning

» SP means a prospectus in respect of which

» the securities or class of securities included therein

» are issued for subscription in one or more issues over a certain period
» without the issue of a further prospectus.

Provision:

Any class(es) of cos., as the SEBI may provide by regulations in this behalf, may file SP with RoC
at the stage of the first offer of securities included therein

which shall indicate the period of validity of such prospectus, not exceeding 1 year

validity shall commence from date of opening of first offer of securities under that prospectus,
w.r.t., second/subsequent of fer of such securities issued, no further prospectus is required.

Y

Y V VYV

Information Memorandum (IM): (Form PAS-2)

» Within 1 month prior to second/subsequent offer., company to file IM with RoC
> IM to confam material facts relating to:

~ previous offer and subsequent offer prescribed

’ ' Changes in financial position of company befweenj L:ther'chang_eﬂ;as,m
|

PUET= S T TR T MIE TR FE s R SR R S s e
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: e
Payments of subscription before maki of any such chan
> Company to

intimate such changes to applicant. thin 15 days of subseriptio
> If they desire to withdraw application - Refund payment within 15 day

Note: T together with shelf pros
I Section 32 -

Red Herring Prospectys (RHP) C@
Meaning - Prospectys which does not include complet
included therein,

Pectus shall be deemed to be prospectus.

e particulars of quantum/price of Securitieg

1.

an abr‘idged/p_rgspgdu_s.

This Sub-section s

hall not apply if it i
with:
Q. abona fide Invitation to q p
b. : =
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Criminal Liability

Ty — ,‘h_.‘,".'{‘.‘;‘.-- bt
‘ M e R

Tf prospectus includes
any statement - untrue or
misleading, every person who
authorizes the issue of such
prospectus shall be liable under
section 447.

Section N.A. if a person proves

that:

a. such statement/omission
was immaterial or

b. that he had RGTB that
statement was true or the
inclusion or omission was
necessary.

ity [ Section 35 - Civl Liabiity T
Applicability: " nyt e e __ g
» Where a person has subscribed for securitiesof aco+

» Acting on any statement included/omitted in pro "'."7'1--
which is misleading, and A il

> has sustained loss or damage as a consequence thereof

Person Liable: Company and every person who is:

1. Director at the time of issue of prospectus or authorized
himself to be named as director : »

Agreed to become director in future

Promotor of company

Authorized the issue of prospectus

Expert u/s 26(5)

o AW

Above person shall be liable to pay compensation to every person
who has sustained such loss or damage.

No person shall be liable if he proves that:

a. Having consent to become director, withdrew the consent
and prospectus was issued w/o consent.

b. Prospectus issued w/o knowledge or consent + on becoming
aware gave reasonable public notice

¢. Such statement was made on basis of expert's report + such
statement was true and fair representation of expert's
statement + such person had RGTB that expert is competent
+ expert has given consent + not withdrawn consent.

Tf proven that prospectus issued with intent to defraud - every
person u/ss (1) shall be personally responsible - without any
limitation of liability

deal in good faith, making a full d
are entitled to true and correct

Note: A contract of shares in a company is a contract of Uberrimae fides (Latin), which means
'utmost good faith'. The legal doctrine of Uberrimae fides provides that all parties to contract must

eclaration of all material facts. The intending purchasers of shares
disclosures of all the facts in the prospectus.

@/ Peek Vs. Gurney (not covered in ICAT material but was included in past paper question)

The remedy u/s 35 by way of damage will not be available to a person if he has not purchased the
shares on the basis of prospectus. (for example, a person bought shares from open market, in such
case, it can't be said that he relied on the information of prospectus and hence, no remedy available)

Prospectus and Allotment of Securities
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Re_medies for misre;

: t Act:
presentation in Prospectus under Indian Contrac

. Rights

=

Rescission of contract

When to seek?

Damq ges

Where a person has subscribed to shares

on basis of prospectus containing misleading

statement
Effect

Person acted on g state
which is fraudulens and
sustained damages

Contract to purchase shares becomes

voidable at o tion of purchaser
Exception > Right not available to subsequent
purchaser from market
»
\‘

Subscriber to MoA cannot seek relief.

Summqry of Llob|I|Ty

—

¥

_ Crimina] Liability

Liability fop Mistatement

| Every person Who authopiseq for

| iSsue of Prospectys P

Punishabe u/s 447

Civil Liabilty
¥

Company, director.

romoter Expert. one who authorised
for issue of Prospectys

Pay COMpensation tq Investors

Proposed dir'ecfor',

Defeqses Defenses
¥
~ Immateriq| Necessary Withdrew its Believed o, Issued without |
_ consent to be q consent y/s is knowle dge
directop 26(5) Ublic Notigg.
E&i I Sec 447: Punishment fop Fraud
Without Prejudice to any liability including Pepayment of any depy under this Act
! : ; °rany othep law
in force, any person guilty of fraud shall b_eﬁi_ugb_lg‘cisjp_lliws:
Amount involved in = At least Lower of: L_Qg_s_ﬂlqn Lower o7
the fraud a. Rs. 10 lakhs a.Rs. 10 | akhs
b. 1% of T/0 b 1% Feod
Whether public No Yes o
interest involved>
Jail 6m - 10 years M UPto 5 years
And/or AND AND R
Fine Up to 3x amt involved mm Upto Rs. 50 lakhs op both
~ 1 Upto3x amt involved | _

3.10 /4
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whether or not there is a wrongful gain/loss. - < WY

Sec 36: Punishment for Fraudulently Inducing Persons to Invest Money
Any person who:

» either knowingly/recklessly makes any statement, promise or forecast

» which is false, deceptive/misleading or

» deliberately conceals any material fact,

» to induce another person to enter into any agreement:

— pp——

for Subscribing, | the purpose of whichisto  for obtaining credit
Acquiring, Disposingor  secure a profit to any of the facilities from any bank or
Underwriting securities  parties from such securities _f . financial institution

shall be liable for action u/s 447.

Section 37: Action by Affected Persons
A suit may be filed, or any other action may be taken u/s 34,35 or 36 by any person, group of
persons or any association of persons affected by any misleading statement or the inclusion or
omission of any matter in the prospectus.

Note - If Mr. M had purchased the shares based on statement in the prospectus, only Mr. M can
initiate a suit against the company and not Mr. X (to whom shares are transferred post allotment)

M means appropriation of previously un-appropriated capital of the company.
[ssue of Prospectus - Invitation to offer; Receiving Application - Offer; Allotment - Acceptance]

Section 38 - Punishment for Personation for Acquisition, etc., of Securities

1. A person shall be liable for punishment u/s 447 if:
a. Hemakes or abets the making of an application in a fictitious name to a company for acquiring,
or subscribing for, its securities; or
b. He makes or abets the making of multiple applications in different names or different
combinations of his name or surname for acquiring or subscribing for its securities; or
¢. Otherwise induces, directly or indirectly a company to allot or register any transfer of any
securities to him or to any other person in a fictitious name.

2. The provisions u/ss (1) shall be prominently reproduced in every prospectus /form of application.
Note: A person who gets shares allotted in a fictitious name becomes liable as shareholder.

\ 3.11
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3. Where q

him. The
4, Amount

\E& , Section 39: Allotment

1. Company can allot share
a.

2! Application mone:

If not repaid - Directops

b. Refund shall be credit

4. When q company makes qn
(Form PAs.-3)

a.

In case of issue of:
Securities (not being
bonus shares) allotted
as fully or partly paid up
for consideration other
than cash

. . ment o
Person is convicted under this section, court may ?rfierfdff:ii'geh i:n :sf
order may also include seizure & disposal of 5chf'lT|'es o/s (3)- Cr':;if
received through disgorgement or disposal of securities u

Note: The Purpose of the section is to prevent allotment of shares in fictitious names.

of Securities by Company
to public only when;

Y shall not pe less than 5%
s may be specifieq by SERT)

who are OTp - Jointly & Severally liable t rep

ed only 1o the bk

y allotment

3 Rule 12 - Retyrn of Allotment:
Return of allotment 1o pe
b. Along with the Return o

Mgp
€ssion,
ed to It Pp

D

for services or other consideration,

If such above contract is not reduced to Writi

. ngl complefe
Particulars of the contract stamped with the Same amp
duty as would have been pPayable if the contract haqg
reduced to writing

beep
A report of registered valuer w.r.t, valuation of tha
consideration to be attached

Prospectus and Allotment of Securities
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s ?COPY of resolution passed in GM authorizing such issu
 |co. ofher ‘rhan limd co. m? Ircpo:-tr o.f ,.‘eglsm'ed ‘v u‘lmr ™ '.:;s. 1,,,!, )

"
P b‘_f.

5. Defnulf u/ss (3) and
each defaun)(f;m:mm i OID Sebleabig 08 d"” B lakh (for
ot e T

Section 40: Securities to be Dealt with in Stock Exchanges @-‘@@ |

1. BeforePublic Offer-Company to makeana
pplication to one or more RSE(s) and obtain permission
for securities to be dealt with in such RSE. - s

ctmi‘l‘l'isq 5 : ;1

2. %en prospectus states application u/ss (1) has been made - Also state the name(s) of RSE in
which the securities shall be dealt with.

33 Apylicafion money shall be kept in a separate bank account in a scheduled bank + Not fo be
utilised for any purpose other than:
a. Adjustment against allotment - If sec. have been permitted to be dealt with on RSE
b. Repayment within the time specified by SEBI - If company is unable to allot securities

4. Any condition purporting to require or bind any applicant for securities o waive compliance with
any of the requirements of this section shall be void.

5. Default in complying with this section:

Company OID
Minimum Rs. b lakhs Rs. 50,000
Maximum Rs. 50 lakhs Rs. 3 lakhs

6. Company may pay commission to any person for subscription of securities subject to prescribed

condition.

of Commission:

"S| Rule 13 of Companies (Prospectus and Allotment of Sec) Rules, 2014 - Payment
Commlsswn can be paid subject to following conditions:

a. Such payments to be authorized by AOA
b, Comm. may be paid out of (a) Proceeds of issue, or (b) Profit of company, or both

¢. Rate of comm.
In case of sec. issue being: Commission shall NOT exceed
Lower of:
Shares a. 5% of price of share issue or

b. Rate auth by AOA
—_____________._-———‘—_'_'_—?_—‘—
Lower of:

a. 2.5% of price at which debenture issued or
b. Rate auth. by AoA

Debentures

— i ——-_\ S
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e. N
C

3.

Opy of contprq

check:
Ltd. applies in BSE qng NSE
Jected the

Conc clari
1.

A
re

All the RsE wh

Can under-wrifing com
restriction in

A company may, after

Note - sp Passed u/s 62 f,

DR shall b

; Company shall appoint

all compliances

immediately after closy

dditiona] Points:
1.

0 commission to be

— ™ " no. ,”mm ‘;-,
rate and amount of | no. of e ba by
- commission payable fou/w | | s

paid if securities are not issued ‘r'o public.
ct for payment of comm. - File with RoC alo

for obtaining permission prior to I:O: SOL:; ;’;3;'_
approved such application, Can A L':' . l:on

I
ere application has been made has to approve such applica

mission be paid in kind (say, in forms of flats) - Yes
low that commise:

application and BsE

’

Passing a SR i Its GM, issue deposrror'y receipts in any for'elgn country jp
Prescribed mannep.
_5__3 Steps to issye DR (as pep Rule 4)
oD intend;

PProval of sH byas

P issue of shares underlying DR shql| be deemed sp for section 41,
an overseas depgei

ror Practicing CA cs or cos

merchant banke
a compliance repo

+ accoun‘ranf to oversee
w.r.t. DR. Such

rt shall pe placed i BoD Meeting held
re of ql| formali’ries.




¢ Private Placement (PP) _

| Jmm '-‘ O T Tt T "y
> ‘Private placement" means any offer or invitation tosubscribe
> toaselect group of persons by a company (other than by way of public offer)

» through private placement offer-cum-application (‘PPOCA"), which & ! :
> satisfies the conditions specified in this section. Al w i ™

Provision: e
1. Subject to this section, a company may make private placement (PP) of securities

2. Private placement:
» PP to be made only to select group of person identified by BoD (“Identified Persons” (IPs)).

> No. of IPs shall not exceed 50 or higher no. prescribed (200 members in aggregate in FY)
» Above limit of 200 not to include - QIBs and employees being offered securities under
ESOP u/s 62 [N.A. - NBFC and HFC if Regulation by RBI/NHB complied with)

Explanation- It is hereby clarified that restrictions of 200 members would be reckoned
individually for each kind of security that is equity share, preference share or debenture.

g Rule 14: Private Placement:

The proposal to make PP has to be previously approved by SH of co. by a SR for each such PP.

ES annexed to notice for SH approval shall made following disclosure:

particulars of the offer including date of passing of Board resolution;

kinds of securities offered and the price at which security is being of fered:

basis or justification for the price (incl. premium, if any) at which offer/invitation is made;
name and address of valuer who performed valuation;

amount which the company intends to raise by way of such securities;

material terms of raising such securities

hoe Qo oo

Provided that this sub-rule shall not apply (i.e., SR not required) in case of offer for NCD if
amount raised <= Limit u/s 180(1)(C) and in such case, BoD resoln is adequate.

Provided also that, if amount raised exceed limit u/s 180(1)(c) - It shall be sufficient if company
passes a previous SR only once in a year for all such offers during the year.

Provided also that: In case of offer to QIBs, if company passes previous SR only in a year for
all such allotments during the year

Provided also that no offer or invitation of any securities under this rule shall be made to a
body corporate incorporated in, or a national of, a country which shares a land border with
India, unless such body corporate have obtained Government approval under FEM (Non-debt
Instruments) Rules, 2019 & such approval is attached with PPOCA.". [Amendment]

Prospectus and Allotment of Securities




s whose names and
Company making PP shall issue PPOCA in Form PAS-4 fo IP

- Mode of payme

+ Prohibition o Fresh o fer:
N o onon Fresh of-

recorded by company in prescribed manner.,

Note - PPOs ghqll NOT carry right of renunciation,
ofe: Deemed Public Offer:

. ibed no. of IPS,
Ifa €ompany makes an offer to qllot securities To ) p;rescr"
the same shall be deemed o be an offer el ;nr"l' I of this Chapter
shall accordingly pe doverned by the provisions of Pa ities has been received op
irrespective of whether op not the payment for: feenle RSE in or outside Tpg;
Whether the company intends to list its securities or not on any la

nt o subscrjp_tign_m@gx:_
ubscribe to pp issue sha
Cription fMoney paid eith

IPs willing to ¢

i apply in the pp and application issyed to such
along with subs

er by cheque/DD or othep banking channel & no+ by cagy

€Y ot to be utilized unlegs allotment made and return of allotment fil

ed wify

Pr

No fresh offep unless:

Q. allotments W.r.t, any offer o Nvitation made earlier haye been completed op
b. that offer op invitation has been withdpg nor abandope by the company
bt clarity check. R
The Prohibition applies for djs

Curities qls
Lur'e_s‘qlso unless

Fferent kind of se
U cannot staprt pp of deben PP of equi

Allotment:

S Securities within 60 days from receipt of QPPIICOTIOH Mone
> co. fails to q|ot Securities in 60 days - Repay same within 15 day from expiry of 40 days
» If Company fails +q repay - Tt shq|| be liable t repay that Money Intt, @ 129 p.a. from
€Xpiry of 60th day (read again, from which day?)
Application money shall pe kept in q Separate bank account in q Scheduled bank . Not o pe
utilized fop any purpose other than
9. Adjustment against allotment
b Repayment - Lt company unable to qfjot sec.
Company making PP shall NOT release any public advertisements or utilise q ia, Ctr'keﬁng
or distribution channels op agents to inform the public at large aboyt Such an jg =
of Allotment to pe led




.*"-'a'f Placement (Continued )i sl 1 : .

allotment in Form PAS - 3 shall include the following details:

> the full name, address, permanent Account Number and E-mail I0 o

.I -_ he clqss of securi‘l‘yheld, j ‘ TOT q bpadiagrdthet
) } ~ the date of allotment of security ; - e

~ » no. of securities held, nominal value and amount paid on such securities; and particulars of

 consideration received if entire securities were issued for consideration other than cash.
)

S = -!-;inc Rs

9. Default in filing Return of allotment u/ss (8) - Company, its promofers and director
1,000/day for each default upto Rs. 25 lakhs

its promoters and directors =
hichever is lower, and
rder imposing

10. If company makes PP in contravention of this section - Company,
Fine which may extend to amount raised through the PP or Rs. 2 crores, w
the company shall also refund all monies with interest (12%) within 30 days of o

the penalty.
"Qualified Institutional Buyer" means the QIB as defined in SEBT (ICDR) Regulations, 2009.

Rule 14: Private Placement (Continued

» PP offer cum application letter shal
specifically to the person to whom the offer is made and shall be se
writing or in e-mode, within 30 days of recording the name of such person u/s 42(3).

> Company to maintain complete record of PP offers in Form PAS-5
> Company shall issue PP offer only after relevant SR/BR fi led with RoC

| be in Form PAS-4 serially numbered and addressed
nt to him, either in

fer or invitation which is not in compliance with the provision of Sec 42 shall be

Note - Any of
hall apply accordingly.

treated as public offer and relevant provisions s
e End—
/‘E@

&b
You get what you give.
9
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- Purpose -y e el

‘ i =y "j'= — - =
| Fer 2], :: :;"‘i'“ of share certificate
SH-2 | 40 aintenanc
3] 54 |Tssue of S:e:: E:ﬁ?::ss ;f renewed and duplicate share certificates
|| sH-4 | 56 ares
L T 56 El‘::i':::f T:nsfer of security held in physical form
4 [ Notie ?y ! e co, to the transferor and transferee in case of partly paid-up shares
A Lot o Registrar for the alteration of share capital
S Soiv:r Ofdoffer f9r buy back of shares from Co. o ROC
01 5 [Rea :CY eclaration - File with RoC (+ SEB in case of listed cos) in case of Buyback
‘-'5|-|.u = Re_:gls er of shares or other securities bought back
: eturn on completion of the buyback of shares or other securities
SH-12| 71 |Debenture Trust Deed
SH-15| 68 |Buy back in compliance with Act - Certificate signed by 2 directors (IMD)

Se:;\lo. — Section Name Sec No. Section Name
Kinds of Share Capital 58 Refusal of Registration and Appeal
: against Refusal
zg Ceml‘lﬁca_fe of Shares 59 Rectification of Register of Members
Voting Rights 61 Power of Limited Company to Alter
its Share Capital |

48 | Variation of Shareholders’ Rights 62 Further Issue of Share Capital
49 | Calls on Shares of Same Class to be 63 Tssue of Bonus Shares

Made on Uniform Basis

50 | Company to Accept Unpaid Share

64 Notice fo be Given to Registrar for

Capital, Although not Called Up Alteration of Share Capital
51 | Payment of Dividend in Proportion 66 | Reduction of Share Capital
to Amount Paid-Up 2l
52 | Application of Premiums Received 67 | Restrictions on Purchase by Company

or Giving of Loans by it for Purchase

of its Shares
68 Power of Company to Purchase its

Discount Own Securities
54 |Issue of Sweat Equity Shares 69 | Transfer of Certain Sums to Capital
Redemption Reserve Account

70 Prohibition for Buy-Back in Certain

on Issue of Shares

. .
53 Prohibition on Issue of Shares at

55 | Issue and Redemption of

preference Shares Circumstances
56 | Transfer and Transmission of 71 Debentures
Securities

57 |Punishment for
Shareholder

* Sec 44, 45, 60, 65 and 72 are no

T R TR

Personation of

[
+ applicable for exams!

/ \ 4.1
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If such certificate is i,
Sighed by

| ] (Girecions

where the cbmpany' has appointed |
€S - adirectop + Cs
mits, at [

|
o X -




»

»

o

1

L

2

1In case of joint ownership - only 1 share certificate. : A

Share certificate shall be in Form SH-1
;'59'55‘!‘;'*: torecords of certificate - Preserve for 30 years. In case of dispute - permanen
> l'r‘eg er share certificate - Immediately deface by stamping the word "Cancelled and dest
after 3 years subject to board resolution and presence of authorised person. .

CELIE YRR LUUERNETN Y [N A. to Private Co. if mentioned so in MoA/A0A, subject to 92 +137]

Subject to certain provisions of this Act:
a. every member holding ESC, shall have right to vote on every resolution placed
b. his voting right on a poll shall be in proportion to his share in the paid-up ESC of the co.

before co.; &

Note - In case of Nidhi, no member shall exercise voting rights on poll > 5% of total VR of ESH.

Every member h°|ding PSC shall, in respect of such capital, have a right to vote only:
a. on resolutions which directly affect the rights attached to his preference shares and,

b. any resolution for the winding up of the company or

c. for. The.repuymen’r or reduction of its EQUITY or PSC and
his voting right on a poll shall be in proportion to his share in the paid-up PSC of the company

Provided that proportion of voting rights of ESH to voting rights of PSH shall be in the same
proportion as the ESC bears to PSC.

Provided further that where dividend in respect of a class of pref. shares has not been paid for
2 years or more, such class of PSH shall have a right fo vote on ALL resolutions placed before

the company

Section 48 - Variation of Shareholder’s Rights

How to vary the rights?
Rights attached to shares of any class may be varied with:
> Consent in writing of not less than 3/4th of issued shares of that class, or

» SR (at a separate meeting of such class)
if provision for such variation is contained in AoA/MoA or in absence of such provision, it is not

prohibited by terms of issue of such shares

H affects rights of any other class, consent of 3/4th of such

Tf variation by one class of S
btained and the provisions of this section shall apply to such

other class of SH shall also be o
variation.

Resistance to such variation

» Where holders of not less than 10% of issued shares of a class
» did not consent to such variation or vote in favor of SR

» they may apply to Tribunal to have variation cancelled.

> Where such appln is made - Variation shall not have effect until it is confirmed by Tribunal:

Provided that - Such application fo be made within 21 days after date of consent/resolution

m—— ' | : 45

i+al and Debentures -
ifala

62



49 o B P e - M, ] ol el iy
AL . woTlafFrtagy 5oy o) ¥

ection 4

e T -

L .,ITF Hf-"i-_ TI- :!1 ..

SFatiiss}
ing under that class .

different PUSC are not said to be in ,_
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W/ Secrion 53 - Prohibition on Issue of Shares at Discount 4 @-

3”-35"“"*” ';"/31 54, a company shall NOT issue shares at discount. .
2. Any share issued by a company at a discount price shall be void.
Exception - Notwithstanding anything contained above, a company may issue s
to its creditors when its debt is converted into shares in pursuance of any stafutory reso
plan or debt restructuring scheme as per RBI guidelines.

3. Default under this section: :

» Co.and OID - Fine up to amt. raised through such issue or Rs. 5 lakhs, whichever is less, and

» Company shall also be liable to refund such money + Intt. @12% p.a. from date of issue of
such shares

Section 54 - Issue of Sweat Equity Shares (SES) to Directors/Employees
Sweat Equity Shares [Sec 2(88)]

» Such equity shares as are issued by a company

» toits directors or employees

» at a discount or for consideration, other than cash,

> for providing their know-how or making available rights in the nature of intellectual property
rights (IPRs) or value additions, by whatever name called;

| T

Provisions:
1. Notwithstanding anything contained in sec 53, company may issue sweat equity shares (SES) (of

class of shares already issued), provided that:
a. the issue is authorized by a SR
b. Resolution specifies:

CN_; of shares Current Mkt. Price Consideration, if any | | ISSU?J fo whom _

¢. Ifeq.shares arelisted, such issue is as per SEBT Regulations. If not listed, as per Rules.

2. Rights, limitations and provisions of equity shares shall be applicable to sweat equity shares too
and it shall rank pari passu with other Equity shares.

Rule 8 - Issue of Sweat Equity Shares:

"Employee” means:
(a) a permanent employee of the company who has been working in India or outside India, or

(b) a director of the company, whether a whole time director or not: or
(c) Dir/Employee as per (a) or (b) above of subsidiary (India or o/s India) or of holding company

of the company;
“Value additions” means actual or anticipated economic benefits derived/to be derived by

company from an expert or a professional for providing know-how or making available rights

in the nature of IPRs, by such person to whom sweat equity is being issued for which the
consideration is not paid or included in the normal remuneration payable under the contract of

employment, in the case of an employee.
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i P
Validity of sp Allotment of sweat eq. shares to be made within 12 mon*hzsggacs:i"lgsss R
Maximum issue [Tn o FY, a company shall NOT issue SES > 15% of existing PUESC ue
Size per year: | yqlue of Rs. 5 crores, whichever is higher
Provided that, issuance shall not > 25% of PUESC at any time.
Prov. further that - In case of Startup - Issue not > 50% (instead of 25%)
of its Paid up equitty share capital upto 10 years from incorp. : N
Lock in 3 years from date of allotment [Mention lock-in in share cerf'_ﬁcme
Valuation Valuation of IPR/Know how/Value Add - By RV with a proper report *OE’_Q-__
Treatment a. Where non-cash consideration is a depreciable/amortizable asset - Carry
of non-cash to BS as per AS
consideration | p. Where clause (a) N.A, - Expense as per AS
in books: = .
BoD report Company to disclose specific details of such issue in BoD report
Register Company to maintain register of SES in Form SH-3 at RO or such other place
decided by Board
3 ©
1. No company limited by shares shall 'ssue preference shares that are irredeemable
2. Conditions for issue of PS:
a. The issue has to be authorized by AoA
b. The issue has been authorised by Passing SR in the GM
. At the time of such issue - there is no subsisting default in:
~ Redemption of any pref. share or
~ Payment of dividend due on preference shares,
d. SuchPS is redeemable within period not exceeding 20 years
Provided that - Company engaged in setting up and dealing with infrastructural projects may
Issue pref. shares of period exceeding 20 years but not exceeding 30 years provided that
= Min. 10% of such pref. share is redeemed each Year from 21st year at the option of PSH
3. Redemption of preference share:
~ Redemption of PS shall be only on terms on which it was issued or varied u/s 48.
» PS may be redeemed:
. At a fixed time or Any time at company's : )
happening of certain event option Any time at PSH OPT'OQ
~ Source of redemption:
Such shares shall be redeemed only out of -
(i) profits of the company available for dividend or
(i)) proceeds of fresh Issue made fop Purpose of such redemption
~_ Only fully paid up preference shares can be redeemed
4.8
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itie ember in case of ¢q
> C°'“P°“Y shall hot register transfer of securities (or interest of m __
not having SC) unless: d and dated has been exec"’td
9 Proper instrument of fransfer (Form SH-4) duly stampe '
by transferop and transferee : ransferee
Such instrument Specifies the name, address and occupation o:s}eree within 60 days
€. Such instrument has been delivered to co. by transferor or f:a(in case of no certificqy
eXecution along with share certificate or letter of allotmen e)

Above provision shall n

of whos
ot apply in case of transfer between persons both of € Name
are entered as benefic

ial owners in records of depository.

ithin prescribed +:
If instrument of transfer is lost/has not been delivered to comP“n’;:_”:';f escnibed *""‘e,
€ompany may register on such terms as to indemnity as Board may thin :

> 1In case of Govt co.,
issued by a Govt. co
Occupation + Bond ¢

instrument of transfer shall not be required -W-’_'-T- Transfe;‘dof bonds
Provided that an intimation by transferee specifying name, address and
ertificate or Letter of Allotment is delivered to the co.

rom any person to whom such right is transmitted (transferee) (e,

ISsion. it requires infimo‘rion of
7 ———dlion of
'rr'ansmission)

Cases of Tmngr_njssign_:

Death (to Legal Insolvency (to resolution

Lunacy (to administrator
Rep) professional)

appointed by Court)

Notice to fronsfgzgg,_inﬁcgﬁggﬂzaﬁly, paid shares:
Notice to transf

Where an application for registration of trf, of partly paid shares is made by transferor alone,
a company shall not register such trf. unless:
> Company has given notice (in Form SH -5) of such a

Pplication to Transferee and
» Transferee to give no obje

ction to the transfer Within 2 weeks from receipt of notice.

Unless prohibited otherwise, ¢

ompany to deliver certificates of all securitie
transmitted:

s allotted, trfd/

_\lng:&sg_of___ o Within q riod of:
Subscribers to MoA | yithin ,Z_m_qﬁM
Any Allotment of its shares | within fmofallotment  —————
Transfer or transmission within Im from date ~

el \”T
—— L - e - ﬁ}'}*_"!‘f-ﬁ'ﬁﬂpf Transmission oT nstrument
| Allotment of debentures within 6m ffm‘g\)\_/

4.10
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‘prejudice to any liability under the Depositories Act, 1996, where any deposito
intention to defraud a person, has transferred shares, it

R N

Y _'duémﬁaf

‘shall be liable

Tronsfer |

" Transmission _

o e S|

No. Operation of ' i

Transfer Instrument? Yes No. Intimation of Transfer |
Consideration A erry Likely, Yes. No.

Note - Forged Transfer is a Nullity and is not legally binding. A company can be forced to delete
name of transferee in case of Forgery.

Case:
Mr. A is shareholder of RIL. Mr. Chor forged signature of Mr. A and transferred his shares to
Mr. B. Mr. B then further transferred the shares to Mr. C & RIL registered such trf. Discuss

consequences.

Answer:

> Company to restore ownership to Mr. A. Company shall not be licble to Mr. B or Mr. C
» Genuine buyer (Mr. C) shall be indemnified by Mr. B.

> Mr. B, who indemnified Mr. C, shall, in turn, chase Mr. Chor.

Exam question:
What if a share certificate is transferred via forgery (Q2 of QB):

» A forged transfer is a nullity.
> Tt does not give the transferee any title to the shares. Similarly any transfer made via such

forgery will also not give a good title to shares as the title of buyer is only as good as that of

seller.
> If a company acts on a forged transfer & removes name of real owner, then company is bound

to restore such name and pay him any dividends which he ought to have received
(Barton v. North Staffordshire Railway Company)

I Section 57 - Punishment for Personation of Shareholder
> If any person deceitfully personates as owner of any security/interest/share warrant/coupon,

and
» thereby obtains or attempts fo obtain any such security or interest or any such share warrant

or coupon, or receives or attempts to receive any money due to any such owner,
» he shall be punishable with imprisonment - 1 year to 3 years AND with fine Rs. 1 lakh to Rs. 5

lakhs.

4.11
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. 1 { In case of Public Co: : !
) i e IC companie
"'.,'ﬁejj_q“prlfv'qie co limited by shares . » Securities o: l:‘l:ba:a = pan
refuses to register transfer or | freely transferrable.
 transmission, it shall:
> within 30 days of delivery of trf. inst.
or intimation of transmission (IOT),

> Any contract w.rt., trf °f7s°-¢ill!:if_ :
| shall be a valid contract and

enforceable.
> send notice of refusal to transferop |
and transferee o to rson giving IOT . _ T
> stating the reason forerefusal to Refusal by a Public compan without suffie <
L isfer cause: ' . : I
S If a public company, without su cient cayco
| =

refuses to register the transfer of sec. withip

30 days from date on which instrument of
Transf I0T | + -
‘ T:?Jm;'.‘ee g person "a appeal to transfer or I0T, is delivered to the company,
> within 30 days of receipt of notice of transferee may appeal to tribunal: . |
‘ refusal > within 60 days of receipt of notice of ,
- > where no notice of refusal i received, ~ refusal |
within 60 days of delivery of »

instrument of trf or IOT 1o company

Order by Tribung;

‘.m
(7))
8
=
o
-
3

]

4

ctification of Regi

egister of Members
1. Application for Recfiﬁcnfion of Register of Member (RoM):
If without sufficient cause, the nq

me of any person js:

entered intq RoM




g itled to Voting Rights. 5
) By & °“9'9hf$a‘ g
‘:&’ St "':“_’f"'f-‘i"is mﬂde in contravention of any Law, Tribunal nuy;on-'dﬁplicdtibh;‘rﬁr*i}?afi t the
R cosPaen depository to set right the contravention and rectify registers. ;e

Y 5cr’on 61 - Power of Limited Company to Alter its Share Capital ‘@-@-@-@- ‘
1. Alimited company having a SC may, if so authorised by its AoA. alter its MoA inifs Gl fo: |

a. increase its ASC by such amount as it thinks expedient; L

b. consolidate & divide its SC into shares of a larger amount than its existing shares.
Provided that no consolidation and division which results in changes in voting % of SHs shall
take effect unless approved by Tribunal on an application in prescribed manner:
convert its fully paid-up shares into stock, and reconvert that stock into fully paid-up shares

B -

of any denomination;
d. sub-divide its shares into shares of smaller amount than is fixed by the memorandum,

However, in such sub-division, the proportion between the amount paid and the amount

unpaid on each reduced share shall be same as it was earlier;
e. cancel shares which have not been taken by any person and diminish amount of its share

capital by amt. of the shares so cancelled.

2. The cancellation of shares u/ss (1) shall not be deemed to be a reduction of share capital.

Note - The capital clause of memorandum, if authorised by the articles, shall be altered by passing
a ordinary resolution as per Section 61 (1) of the Companies Act, 2013.

®OOT

d capital, by issue of further shares, such

Section 62 - Further Issue of Share Capital
1 Where a company proposes fo increase if subscribe
shares shall be offered to:

a. Persons who, on the date of such offer, are ESH of the company (i.e.. Right issue):

Such offer shall be made in proportion 1o PUSC by sending a letter of offer subject to:

i. Offer to be made by nofice specifying no. of shares offered & limiting time to accept.

+ shall be not < 15 days or days as may be prescribed and shall not > 30 days.

Time limi
Tf not accepted within time limit - Deemed declined.

Note:
1. As per Rule 12A, C6 has prescribed time to accept offer shall not be < 7 days.
2 InPvt. co (92 + 137) - If 90% of member give consent, then less than 15 days allowed

ce - Unless AOA provides otherwise, such offer shall be deemed to

ight to Renoun
tating so is to be included in offer.

include right to renounce. A statement s

me limit/receipt of intimation declining offer - BoD to dispose such
+ dis-advantageous to SH and the company

o
.

iii. After expiry of ti

shares in manner no
= — —— 4.13
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Issue of
o (u) a 5: mc::eh‘l'femployu of the company who has .beeﬁ woi;k.ing;'lr[fi[ldl.ﬂ or outside

J(R) acive I r of the co., whether whole time or not but excluding an independent dire
(c) an employee referred in (a) or (b) of a subsidiary (India or outside) or of a holding co.

e
e b-r. 8l

but does not include:
() - SiRlcyee “'h'° is a promoter or a person belonging to the promoter group; or :
(b) director who (himself or via relative/any BC) holds more than 10% of o/s equity shares of the

company
In case of Startups - Above 2 exceptions N.A. for first 10 years.

To issue ESOP:
Listed company - Comply with SEBI Regulations.
Other than listed co, comply with following conditions:

U

[l Such issue is approved
by way of SR

Company to make specified
disclosure in ES annexed to
notice

Company has freedom to :
determine "Exercise Price”
as per applicable policies

~ Min. period of 1 year
between grant and

No right to vote/receive
dividend unless shares issues
on exercise of option.

Company has freedom to
specify lock in period.

~ vesting of options™
Options are non- Options granted shall not be No person other than
transferrable pledged, hypothecated, etc employee entitled to ESOPs.

In case of permanent
incapacity - Option granted
to vest on such employees on
that day

In case of resignation/
termination - option to
expire.

~ 1In case of death -
~ options granted to him

shall vest with legal
heirs or nominees

*Tn case of amalgamation - Adjust the period for which options were held in prior company with
min. vesting period. (If you didn't understand this, read the detailed text below or else, skip.)

Provided that in a case where options are granted by ABC Ltd. under its ESOP in lieu of options
held by the same person under an ESOP in XYZ Ltd, which has merged or amalgamated with
ABC Ltd., the period during which the options granted by ABC Ltd. were held by him shall be

adjusted against the minimum vesting period required under this clause;

e Capital and Debentures
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4 Section 63 - Issue of Bonus Shares _ - wha‘!‘soeve:;

A company may issue fully paid-up bonus shares to its members, in any n; 3
~ - LT e . { )

Free Reserve | ' Sec. premium Account | | CRR Account

Provided that 1o issue of bo

assets,

Conditions or issui
No company shql| capi

[ Noi' defau!fed - Stat
| due of employee

o be Given to Registrar for Alteration of Share Capitq
In the following cases:

. Alteration of SC u/s 61(1)
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nus to be made by capitalizing reserves created by revaluatio,

f

bonus shares:

talise its profits op reserves for issuing fully paid-up bonus shares, unless:

On recommendation of BoD
- Auth in GM

Not defaulted in payment of intt/principa| A
w.r.t., fixed deposit or debt sec. issqed py i~_r

Partly paid up shares
are made fully paid up

Condition prescribed - Bonus once |
announced by BoD, cannot be withdrq

ice +




Mfuﬂu g Bma o uf L
cation u/ss (1) l'l'hea»'l'l:lbuml sha“!:giver a notice -

and shall take into consideration 'rhe representation, |f any, made ‘within 3 mon'«rhsu f such
notlce. g
If no repreSenfaﬂon Presume no obJechon ; : ALl SR “--_:

(N

3 Tribunal to order confirming reduchon of SCon T&C as it may deem fit - Only when it is sattSﬁed

that debt/claim of EXECY creditors has been discharged or his consent is obtained. o

Provided that Tribunal shall not sanction unless: A/C treatment, proposed by company for such
reduction is in conformity with AS u/s 133 + Certificate by company's auditor has been filed
with Tribunal.

. Order of Tribunal shall be published in manner as directed by Tribunal.

. Company to deliver copy of order of Tribunal and of a minute approved by Tribunal showing the
following with ROC within 30 days of receipt. RoC shall register and issue a certificate thereof.

The minute approved by Tribunal shall include the following info:

Amounf of SC “ Noof s;!-'\'ar;esrinfo which Amt. o'f Amt. at the déﬂ;—otf reglstm-hon
: | it is to be divided each share deemed to be paidup ‘

. Nothing in this section shall apply to buy-back of its own securities by a company u/s 68.

. A member, past or present, shall not be liable to any call/contribution w.r.t, any share held
by him exceeding [Amount paid up on the share - Amount of share as fixed by the order of

reduction].

. Where the name of a creditor is not entered in the list of creditors by reason of his own

ignorance of proceeding for reduction or otherwise AND after such reduction, the company

commits a default (Sec 6 of IBC) of his debt

a. Every member of company on the date of registration by RoC of order for reduction shall
be liable to contribute to payment of that debt an amt not > amt he would be liable in case
of WUP, AND

b. If company is wound up, the Tribunal may, on application of such cr. + proof of his ignorance
- Settle a list of person so liable to contribute and enforce such calls on contributories as

if they were ordinary contributories.

Share Capital and Debentures
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ents t ef-'ur‘e or amount of ﬂ!e :del‘;:;:n el :
i;ch' ‘coh‘ccdlmenﬁ or misrepresen

> under section 447,

i

\Iterc .ﬁfxt‘ff,ir-'(@u'c'*@é-ll)‘vs:Reducﬂon-(sec 66) - Refer QB Q19

A

Section 67: Restrictions on Purchase b

aving SC shall

3. Nothing U/ss (2) shqll apply to:
Q. lending of mone
b M€ Provision b

i ’
benefit of employeeg
oye j |
- i
L Inthe case of Jisteq €ompany, purchase Such shapes only through psg '
2. Incase of unlisteq ompany, - valyation of purchaseq shares shq| be made by Registereq
aluer, f
3. Value of shares Purchased «- 5, of (PUSC + Fp .
arious disclosypeg W.IT. voting rights not directly eXerciseq by eMmployees shall e
Mmade in Board report,
¢ t loyee fop Urchase o shares o company:
> Giving of loans by a company tq employees (other than
> foran amount not exceedip,

habling them 10 subscripe for fully paig Up shares ; .orits Iding ¢q

Provided that disclosures iy, respect of voting rights not reised g ctly by, eMployees

i respect of Shares o which scheme relates shal| pe ade in Rop Port in p, cribed

I} r. -
4. Noth

ng in this Section shql|
it

L

75



o ility of Section 67:

1. Pvt company (92+137) and IFSC Public Company where all the condition is fulfilled:
» In whos.e share capital, no other BC has invested
» Borrowings from banks/FI or BC is < Lower of - 2x PUSC or Rs. 50 crores, AND

» Company has no subsisting default in repayment of borrowing.

2. 67(1) shall not apply to Nidhi company when shares are purchased from members on ceasing to

be a depositor.
I Section 68: Power of Company to Purchase its Own Securities ("Buy-back/BB")
A @0 0VVOD
This section talks about purchase of own shares or other specified securities (Buy-back). Specified
Securities include ESOPs or securities notified by CG.

P

1. Notwithstanding other provision of the Act, company may BB out of:

Free Reserve Sec. premium Account proceeds of issue of any share/other sec.

Proviso- No buy-back of a kind of share/sec. shall be made out of proceeds of an earlier issue

of the same kind.

2. Conditions to be fulfilled prior to BB:
i. Auth. by AcA
ii. Auth. by SR inthe GM

Note - SR not needed where:
a. Limit - buy-back is <=10% of total PUESC + FR, and

b. Auth. by Board by means of resolution passed at BM

iii. BB is<=25% of total PUC + FR
[In case of BB of equity share in any FY, reference to 25%

+FR in that FY]

iv. @ﬂo > Debts (secured + unsecured) owed after BB = Not > 2 (or higher ratio by C@

shall be construed w.r.t., PUESC

Paid up Equiity Capital + FR

‘ v. All the shares/sec. for buy-back is fully paid up.

vi. If securities are listed on RSE - BB as per SEBI Regulations. If not listed, then as per this Act

Proviso - BB shall NOT be made within 1 year reckoned from date of closure of preceding BB

meeting at which SR is proposed to be passed shall state: [Necessity FACT]
securities intended = Amount to be Time-limit for
to be purchased; = invested; and  completion

3, The ES of the notice of

material Facts. the buy-back;
= 4.19

lfull disclosure of = Necessity for

s
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| ¢ ifadefault,ismade by the company, in the repayment of deposits + interest payment the

R J hibition fop Buy ;
pary shall directly or indirectly purchase its own shares or other:
h"?‘@:“’“?s"bs'dlﬂwcompmy including its own subsidiary companie ion 13)
b. through any investment company or group of investment companies; or

pedemption.of debentures or pref. shares or payment of dividend to any shareholder, o
repayment of any term loan op interest payable thereon to any banking company or FI:

Provided that the buy-back is not prohibited, ff the default is remedied and 3 years h“,s
- lapsed after such default ceased to subsist. '

2. No company shall, directly or indirectly, purchase its own shares or other specified securities

in case such company has not complied with the provisions of sections 92, 123, 127 and section
129.

+

I Section 2(30) - Debenture:

Debenture includes debenture stock, bonds or any other instrument of a company evidencing a
debt, whether constituting a charge on the assets of the company or not.

Provided that, following instrument shall not be treated as debenture:
a. instruments referred to in Chapter TII-D of the RBI Act, 1934; and
b. such other instrument, as may be prescribed by CG in consultation with RBI, issued by a company.

Section 71: Debentures ‘@f‘@f

1. A company may issue debentures with an option to convert such debentures into shares, either
wholly or partly at time of redemption.
Provided that the issue of such convertible debentures shall be approved by a SR passed at a GM.

2. No company shall issue any debentures carrying any voting rights.

3. Secured debentures may be issued by a company subject to such T&C as may be prescribed.

Rule 18 - Issue of Secured Debenture:

i. Redemption period
In case of secured debenture, the date of redemption shall not > 10 years from date of
issue.
Provided that, in following class of cos, it may exceed 10 years but not exceeding 30 years:

: ’Comjp'an“l;sengoged'" " Iﬁfru ﬁﬁdncq; Infra debt ‘ \" Co. asmuyﬂepel:ﬁ\"i;e:l";;
tting up infra projects . companies  fund NBFCs | CG/RBI/NHB for > 10 years

WLal

. e e e e, N —

78



) o | ’ Y -~
'Us or 1eTTer Q5 O

sums fop
———

1on of DRR and Investment of

__‘—1——;.‘_:__"' ~- 7 _"._“—L\—__,_'u‘ ; : .
redemption of Debentures:
— .

s —

°ns and Banking companie
' NBFCs - Adequate by




_— A person shall not be appointed as DT if he: » A
a. Beneficially holds shares in company o T i_ m' :

1L o _ e M, - i
3 J‘:l: - b. is promoter, dlr':ec'tor or KMP or other officer or erﬁﬁl'oyée ?;fCAS R e
c. beneficially entitled to moneys to be paid by the co. (other +hah're'mun‘§rq;ri9r'?. )

~ d. indebted to CASH or subsidiary of such holding company : e S |

ires e AN

e. furnished guarantee in respect of principal debts secured by debent :
f. has pecuniary relationship with company >= Lower of [ 2% of Gross T/O or total income
or 50 lakhs or higher amount as may be prescribed] in preceding 2 FY or CY, - % TS
g. Relative of [promoter or director or KMP] of the company Y 0qImg
iv. Board to fill casual vacancy in office of trustee (in case of resignat
of majority of DH prior to filling such vacancy)
v. DT may be removed if approved by not less than 3/

ion, obtain written consent

4th in value of DHs

6. A debenture trustee shall take steps to protect the interests of the debenture-holders and

redress their grievances in accordance with such rules as may be prescribed. ,

¥ Rule 18: Meeting of DHs:

Meeting of all the DHs shall be convened by the DT on:
(a) requisition in writing signed by DHs holding >= 1/10th in value of outstanding debentures;

(b) happening of any event, which constitutes breach, default or which in the opinion of DT

affects interest of DHs.

hich has the effect of exempting DT from liability for breach of

7. Any provision in trust deed w
re he fails to due care and diligence - Shall be void.

trust or indemnifying him whe

Provided that - Liability of DT shall be subject to exemption as agreed by - Majority of DHs

holding > 3/4th in value of total debentures.

8. Co. shall pay inferest and redeem debentures as per the terms and conditions of their issue.
DT comes to conclusion that assets of company are insufficient/likely to

9. Where at any time,
o discharge principal amount when it become due, DT may file petition

become insufficient T
before Tribunal.
Tribunal may, after hearing, impose restriction on further liability of co. (in interest of DH)
res on date of maturity or fails to pay interest when due,

10. If company fails to redeem debentu
r DT, order company to redeem it forthwith with payment

Tribunal may, on application of DHs o
of principal and interest thereon.

11, A contract with company 1o take up and pay for any debentures of company may be enforced by |
~ adecree for specific performance.

Share Capital and Debentures
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L |
—_— ﬂ;} Chapter 5) Acceptance of Deposits Sy
T —— I,
Form | Section| R ) ST ¢
=t T T P R

: 1l

DPT1 |7 : :
73 & 76 | Circular or advertisement in a newspaper inviting deposits

G

g: g . 76 | Deposit trust deed
A 73 7& 76 | Return of deposits
4 | Statement on existing deposits as on date of commencement of Co. Act

Filf Overview of the chapter

chep’ran-ce of Prohibition on Repayment of | Acceptance of | Punishment for
Deposits Acceptance of Deposits deposits from Non-Compliance /

Deposits public Contravention

> Section73 |» Section74 |> Section 76 |» Section76A

5 Definition
» Related terms

Gl Let's understand what Deposit is:

Deposits [Sec 2(31)] - "Deposit":
> includes any receipt of money by way of deposit or loan or in any other form by a company,
d in consultation with the RBI

» but does not include such categories of amt. as may be prescribe

Z

ote:

1. Repayment of '
2. Tt can be secured (by creating ch
3. Private company can accept deposi
4 Public company can accept deposits from members an

deposit' is time-bound.
arge o

+s from its members only.
d public subject 1o certain paramefers

n tangible asset) or unsecured (no security).

ce of Deposit b)

I Rule 2 of the Companies (Acceptan

Deposits shall not include the following:
Amount received from:

SN From
> (6/56/Local Authority

——t

1 | Government
Act of Parliament or State Leg.

5> Stat. Auth. constituted under any
2 | Foreign Source » Foreign Govt.,
(subject o » Foreign or international banks,
FEMA » Multilateral financial institutions
d as a loan or facility from

Y 3 Banks and PFIs | Amt. receive
» any banking company or SBI or subsi

» public financial institutions
§ Commercial Papers (CPs) or other

Amt. received against issue 0

o
4 | Issue of CPs
Tnstruments as per RBI Guidelines

(such as international bank)

diary or co-operafive bank

B
vt ‘J =
- u -
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e

Pl Fewion b

i S yrte 3o b

| period as per common b ‘
| Vi. as advance received and as dllowed by sectoral regulc

- | vii. as an advance for ,sdI;scrinion fOW;PdS publication, ""h-"fh“'m"-l‘"ﬁm%
or in electronic to be adjusted against receipt of such publications; |

B - —r~;

o
usiness practice whi

et
CG/SG ' ¥ o [V s i‘ ' ||Q"iqA

Provided that if amount received under (a), (b) and (d) above becomes |

refundable (with or w/o interest) due to reasons that the company does
not have necessary permission to deal in goods or properties or services
for which advance is received On expiry of 15 days from date they
become due for refund, it shall be deemed to be a deposit.

12

Promoters

Any amount brought in by promoters of Company by way of unsecured

loan subject to following conditions that the:

a. loan is brought in pursuance of stipulation imposed by lending
institutions/banks on promoters to contribute such finance

b. loan is provided by promoters themselves or their relatives or both; &

c. exemption under this sub-clause shall be available only till the loans
of financial institution or bank are repaid and not thereafter

13

Nidhi Co. or
subs. to Chit

Amt. accepted by a Nidhi co. u/s 406 and Rules made thereunder or amt
received by way of subscription of a chit under the Chit Fund Act, 1982.

14

CIs

any amount received under any collective investment scheme as per
SEBI

Start-Up
Convertible
Note

An amount of >= Rs. 25 lakhs received by a start-up company, by way of a
convertible note (convertible into equity shares or repayable within period
not > 10 years from date of issue in a single tranche) from a person.

Explanation: For this sub-clause:
a. Start-up co. means a Pvt. co. and recognized as per notification issued

by Department for Promotion of Industry and Internal Trade (DPIIT);
b. Convertible Note means an instrument:
» evidencing receipt of money initially as a debf,
> which is repayable at the option of holder, or
» which is convertible into such number of Eq. shares of start-up
company upon occurrence of specified events and as per the
other T&C agreed to and indicated in the instrument.

16

Amt. received | Any amount received by a company from:
from AIF » Alternate Investment Funds,
| |» Domestic Venture Capital Funds,
e ‘ - |» Infrastructure Investment Trusts
I » Real Estate Investment Trusts and
» Mutual Funds registered with SEBI '

Lo T e -
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2,

i r Sec 73(2\
+ any member of company (public or private) who has made Zs dGP:S;L:STz (2), ¢
. any person who has made a deposit with a public company as pe

Section 73: Prohibition on Acceptance of Deposits from th t@ ]
On and after the commencement of this Act, no company shall l_rMi,_ :‘:C_C}:iif:: :r'enew dellosif!;
under this Act from the public except in a manner provided under thi |
Provided that nothing in this sub-section shall apply to: |
> Banking company and NBFC as per RBI Act and
»  Housing Finance Company
» Such other company as CG + RBI may specify in this behalf.

A company may, subject to Passing a resolution (ordinary) in GM, accept deposit from its
members after complying with the following conditions:

a. Issuance of circular to members (DPT -1) authorized by BoD including statement showing;

| i
¥

- Fin. Credit Rating . Total no. of
| position Obtained depositors

Rules relating to circ_u_lg_r;s:_

Manner of issuance | » Issue to all members b

» Publish in newspaper -

y
Amt. due towards Other
previously accepted deposit particulars

y RPAD or S-pe_eldﬁsf or e-mode
English + Vernacular. |
| » Place on website of the company

Attachments to Certificate from Stat. Auditor stating that:
Form DPT-1 > Company has not defaylted i
» Default, if any, has bee

| thedate such default was made good.
Register with RoC Company to send to Roc -

Copy of circular sighed by majority of the

| direc ~€ast 30 days prior to issue fop p istration

Validity of Circylan Earliest of: \"-ﬂ\
in form of Advt- | Until 6m from date of closure of FY in which it is
» Date on which Fin. Statement is laid in AGM

> _If AGM not held - Last date for holdin AGM
T e — b e Tes ol ! date fon h —d :
Fresh Circulars To be issued, in each succeeding FY for inviti deposits duri
- ————=__| '0De issued, in e —— atcceedir :

b.

issued, op

¢ Deposit Repayment Reserve - Refer common points after Sec 76

d. Co.to certify that no default in repayment of deposits + Interest and Where default had
occurred, it was made good, and 5 years have lapsed since date of making the de fqul+ good,

and shall be so quoted in every circulan,
ation or acceptance of deposits. )

i - 1"]_
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cuined depasiyyif:shall. appointiaii 3
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~ Exemption to P ‘Combanies: ;
h‘ The above | I PSR T gLl B el b s "1'1'&."!-"!!'5“
|  The above provision of Sec 73(2) clause (a) to (d) shall not apply fo a P c

| o ‘?@‘Pﬁ from its member's monies not > 100% of PUSC + FR + SPA; or

o obsisa start-up For 5 years from the date of i_‘rs[incorporqti'qmor- -

c. Fulfils ALL the following conditions: R b

» Not an associate or subsidiary of any other company |

» Borrowings from banks/FI or BC is < Lower of - 2x PUSC or Rs. 50 crores, AND

» Co. has no subsisting default in repayment of borrowing at time of accepting deposit. -
However, the above cos. will have to file details of deposit accepted with RoC (Form DPT-3).

3. Every deposit accepted u/ss (2) shall be repaid with inferest as per the T&C of agmmeﬁta,-:

4. Where company fails to repay the deposit or part thereof or any interest thereon - Deposifor
concerned may apply to the Tribunal for an order directing the company to pay the sum due
or for any loss or damage incurred by him as a result of such non-payment and for such other

orders as the Tribunal may deem fit.

Other provisions relating to Deposits (from Rules):
Max. amount of deposit from Members (existing + new): 35% of (PUSC + FR + SPA)

Exception - Specified IFSC Public Company or Private Companies - 100% of (PUSC + FR + SPA)
The above maximum limit will not apply to a Private company which is:

a. isa Start-up For 10 years from the date of its incorporation; or

b. Fulfils ALL the following conditions:

» Not an associate or subsidiary of any other company
> Borrowings from banks/FI or BC is < Lower of - 2x PUSC or Rs. 50 crores, AND

» Company has no subsisting default in repayment of borrowing at time of accepting deposit

ve cos. will have to file details of deposit accepted with RoC (Form DPT-3).

However, the abo

| Mox deposits fram members

gy YeiyAd - MR guie
specified IFS_C*‘”} E‘ther'?ﬁw;
 Public Company ~ Company




' : rtain Companies
Section 76: Acceptance of Deposits from Public by Ce

1), having
"Eligible Company” means a ublic company as referred u/s 76 (1)
—=lgible Company"

. anet worth of not less than Rs. 100 crores 0:1
ii.a turnover of not less than Rs. 500 crores an fing By/meais oF 4 SRR

which has obtained the prior consent in general meetingioy blic R cEeeyaa Ay
filed the sqid resolution with RoC before any invitation to pu Sitg

iil,
iv.

*Eligible company accepting deposits within limits u/s 180 (1) (c), may accept it by megng of g,
(not SR)

> Passing SR (op ordinary resolution) and f ling the same with RoC
> Compliance With requirements u/s 73(2) and

> Rules as ¢G + RBI may prescribe.
Provided that such eligible companies s

Other relevant oints:
; polnts: .
a. Maximum amount of Deposit:
L o, oount of Deposit;

» Eligible companies ofbgr-_fh@jligibl'e Govt company:

From Members - 10% of PUSC + FR + SPA
From person other than Members - 25% of PUSC + FR + spa
O > Eligible Govt. com any - 35% of PUSC + FR + spa

b. TIssuance of a circylar (in Form DPT -1)in the nhame of BoD of company to the Mmemberg including:

Statement Credit Rating | ' Totql no. of

Amt. due Towards Oﬂ:er'
showing Fin, Obtained depositors

Previously accepted Particulars
editton deposits

AS per Rules relating to Circulars:

Manner of issuance | >
> Publish in newspaper - English + Vernacular.

> Place on website of the compan

Circular to
be signed and

gistered

87



| To be issued, in each succeeding FY for inviting deposits
.H .FY. e iy Py o I | _-.:. : | - |
| Date of issue of advertisement =Date on which 'ddiif.“iigﬁ;e_drfel'd, in‘

newSpapep ' ; q " izl _.l'. r |
> el Date of issue of circular = Date on which 'fhe_;c'ircular wasdISpafched,i :

Common Points of Deposits u/s 73 and 76 [Companies (Acceptance of De osit) Rules 2014]:

1. Deposit Re t Reserve A/C:
Company to deposit, on or before 30th April each year, sum >= 20% of amt. of deposit maturing

during following FY & keep in a scheduled bank in separated bank a/c called - DRR A/C -

Purpose - The amt. so deposited shall not be utilised for purpose other than repayment of deposit.
Minimum Balance - 20% of amount maturing in CURRENT FY

2. Tenure of deposit - A company cannot accept deposit which is:
> Repayable on demand
» Repayable within 6m* (see exception below)
» Max. period > 36 months (3 years)

*Exception: Co. may accept deposit repayable within 6m for short ferm fund requirement if:
» Deposit <= 10% of PUSC + FR + SPA, AND
» Deposit repayable on or after 3m from date of such deposit.

3. Creating of Charge in case of Secured Deposits:
» Within 30 days of acceptance.
In favor of deposit holders or trustee for the depositor as per prescribed rules

Amt. of charge (value of security) shall>= Amf. of deposits accepted (& intt. payable thereon)
Market value of such asset to be determined by RV.
Charge fo be created only on its tangible assets. (Rule 6)

VYV VY

4. Appointment of Trustee for Depositors:

1/more trustees for depositors to be appointed by the co. for creating security for deposits.
> Obtain written consent of trustee prior to appointment.

> Statement that the trustees have given their written consent shall appear in the circular.
Co. to execute a deposit trust deed (DTD) at least 7 days before issuing circular (DPT-2).

v

e

ificati Trustee [DR. DGP]:
Person (incl. a company) shall NOT be appointed as a trustee if such person :
a. is a Director, KMP or any other officer/employee of CASH or a depositor in the company;

b, is inDebted to CASH or a subsidiary of such holding company;
D 57
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G s Torioe
(AR s \aturely repaid in order - ﬂr:%;»;* S NI
- > Comply with Rule 3 i.e., tenyre of deposit under this new act;or +
> provide for war risk op other related benefits to the personnel of naval, |
| forcesorto their families-durihg emergency declared under Article 352 of the

L

el
-

! ; ' : _ PRSI A e .""Il‘
Premature Closure of De osit by Holder to Earn igher Rate of Interest: w

- At o S P
In case a depositor desires to ayqi| higher rate of interest by renewing the deposit before 1
actual maturity date, the company shall pay him the higher rate of interest only if the deposit
is renewed for a period longer than the unexpired period of deposit. : '

8. Ceiling on Rate of Interest and Brokerage Payable on Deposits - Maximum - As prescribed by
RBI in case of NBF( for acceptan

ce of deposit.

7

Brokerage payable only to those who are auth. by company to solicit deposit. Otherwise deemed
violation of brokerage rules.

9. Depositor to file application form and declaration:
Company can accept deposit only when application is submitted by intending depositor
Along with application - Declaration that money is not borrowed from any other person.

10. Deposit in Joint Names - Not > 3.

A joint deposit may be accepted with or without any of the clauses, namely, "Jointly”, "Either or
Survivor®, “First named or Survivor”, "Anyone or Survivor”. These clauses operate on maturity.

11. Depositor may nominate a person at any time.

12. Deposit Receipt: Within 21 days from date of receipt of money/realization of cheque/date
of renewal Company to furnish receipt o depositor/agent - Deposit Receipt - Signed by duly
authorized officer and state date, natne & address, amount, rate of interest & maturity date.

13. Filing of Return of Deposit with RoC - A duly audited return in Form DPT-3 containing info upto

31st March of that year to be filed on or before 30th June and declaration to that effect shall
be submitted by the auditor in DPT-3.

Note - DPT-3 shall include particulars of deposits or transactions not considered as deposits or both

14. No right to alter T&C - After circular is issued and deposits are accepted, Company has no

right to alter any T&C of deposit, deposit trust deed & deposit insurance which may prove
detrimental to interest of depositors

15. Disclosure in FS by way of a note -
» Public company shall disclose about money received from its directors/relatives
> Pvt. company shall disclose about the money received from directors/relatives thereof

p— ) 90




: th secured and yng
16. Penal Rate of Interest: In case company fails to repay deposits (bo

overdue period.

i ontravenes
17. Punishment for Contravention: If co. inviting depos.l'rs or any ofhernzeg;gl schall o any of
‘deposit rules' for which no punishment is provided in Act, the co. a

€ G5 Und,
> With fine extendable to Rs. 5,000: and

> Continuing one - Further fine up to Rs. 500 /day after first during which the Confr'avem;%
continues,

l L (-7 W — for Contravention of Section 73 or Section 76 0 .

> Where company, accepts or invites op causes any other person to accept any deposit in
contravention of Provision,

> if co. fails 1o

Penaliy:

a. Company shall in addition to the

interest due pe Punishable with
lower) to Rs. 10 crores; and

b. OID - Jqj Upto 7 years AND with fine - Rs. 25 lakhs to

Payment of the amoun
fine - From (

Rs. 2 crores.

or-ﬂ.‘e

) of 187% per anhum fon,. IV
onmaturity, after they are claimed, it shall pay penal rate of interest

b AR
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ration of Charge

Application to register the creation or modification of charge(ofher than

Purpose

Certificate of registration of charge .7

regarding particulars for the satisfaction of

notice of q ointment or cessation of a receiver or a manager

&ﬂm-ges created, modified and satisfaction by the company

registration of creation or modification or satisfaction of charge as well as

to file details of

Application for registering creation/modification of charge for debentures

(= T —‘ﬁ é Chapter 6 Regist
= il debenfures)

CHE6-3 |774&79 Certificate of modification of charge

CHG-4 82 [ Intimation to the Registrar
charge

CHE-5 | 82 & 83 | Certificate of registration of satisfaction of the charge

CHG-6 84

CHG-7

CHG-8 87 | Application to Co requesting an extension of time
rectification any omission or misstatement of any details

CHG-9 77,
including rectification

2(16) - Charge means:
an interest or lien

(1)

as security (for repayment of loan) and

» includes a mortgage:

Fixed Charge vs Floating Charge

» created on the property or assets of a company or any of its undertakings or both
>

| Fixed Charge

Floating Charge

Charge on specific asset of borrowing company

'Examples - Land and Building, office premises,
machinery, etc.

Charge on assets which are of fluctuating nature
or changing in nature

Examples - Raw material, stock-in-trade,
debtor, etc.

Usually, mortgage or deposit of title deeds |
Not allowed to sell (except with permission of
charge holder). But can use.

Vacated when money repaid in full

Permitted to use for trading or producing final
 goods for sale.

Crystallization of floating charge - Enforce

1) e

| charge? - No!

security or company goes into liquidation

Conceptual check - Is charge passed on to the buyer in case of sale of goods which is under floating

92
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Section 77: Duty to Register Charges, etc i FT ]

4 x.ut to be registered: ' d,a) |
~enarge in or o/s In |

> Duty of every company creating a charge ( and EhDe

> _T:?'Oglsfer?;w particulars of the charge signed :Y cc::z:ﬂ)’
!  with instrument creating such charge in prescribed ma )
s -

tures)]
[Form CHG-1 (for other than debentures) or Form CHG- 9 (for deben )]
> within 30 days of creation such charge

holder to,

eed fo be registered:

or outside India

a. Charge created within India

b. Charge created on Property or asset which is situated within India or outside Indiq
¢. Charge on tangible asset, intangible asset, or financial asset

\

=

0 g Rule 3 of Company (Registration of Charges) Rule, 2014: ' |
Verification of instrume

nts of charge filed with RoC:
a. Where under| ing pro erty is situated outsid

e India - Verify by a certificate issued mgﬂ. |
|

| | seal of the hand of any dir/CS or

hand of some person !
company, if o auth. officer of charge other than the co. who is
| ! 4 holder interest in such char'_ge b
b.  Where under| ing pro

roperty s gity_gfgd_inlniia - Verify

by a certificate iSsued under:
4 !

. |

hand of any dir/CS op l
| M auth. officer of charge |
L Company;if-any holder

Further Extension,

> Where company fails to registen charge within 60 days
ROC |

- $ empowered to glloy such registration within fur;‘her 60 days -




Ll L - -
Y L= 'I —
‘_,.;l.'-l.:-.-.

2. Issuance of Certificate of Registration (CoR): e A
On "9'5"‘“'”? u/ss (1), RoC to issue a CoR of such charge in Form CHG-2 (fresh registration)
or CHG-3 (modification of charge) to charge holder and the company. ‘

CoR = Conclusive evidence that requirements of this Act w.r.t, charge have been complied with.

3. Consequence of non-registration (Charge becomes void):

> Notwithstanding anything contained in any other law for the time being in force,
» Such charge shall NOT be taken into account by:
Liquidator (appointed under this Act or IBC, 2016) or
any other creditor
» unless it is duly registered u/ss (1) and CoR is issued u/ss (2).
However, nothing u/ss (3) to prejudice any contract/obligation for repayment of money secured

by a charge.
Important consequence of non-registration or delayed registration - Charge-holder loses
priority.

Section 78: Application for Registration of Charge (by Charge holder)
Charge-holder may apply for Registration:
» Where a company fails to register the charge within 30 days u/s 77,
» without prejudice to its liability w.r.t., any offence under this Chapter,
» person in whose favor charge is created may apply to Registrar for registration (along with
instruments),
within such time and in such form and manner as may be prescribed and
» the Registrar may, on such application, within 14 days after giving notice to the company, allow
such registration on payment of such fees, as may be prescribed, unless
+  the company itself registers the charge or
+  shows sufficient cause why such charge should not be registered,

‘f

Recovery of Fees - Entitled o recover from company the amount of any fees or additional fees paid
by him to the Registrar for the purpose of registration of charge.

I Section 79: Section 77 to Apply in Certain Matters.

Section 79: Section 77 to Apply in Certain Matters,
The provisions of section 77 relating to registration of charges shall, so far as may be, apply to:

a. a company acquiring any property subject to a charge; or
b. any modification in T&C or the extent or operation of any charge registered under that section.

Modification includes change in T&C of the underlying borrowing (including change in rate of interest)

E Where the particulars of modification of charge is registered under Section 79, the
Registrar shall issue Certificate of Modification in Form CHG 3

neaistration of Charge
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E I Section 81: Register of Charges by

\“ Secﬂon 82: ¢

Suo moto change in Reqi
RoC may, on evidence pe

- ' emed knowledge)
80: Registration to act as Constructive Notice (de
Section 80:
is registered u/s 77, . s
(\,«.r)l-.e"e a::::: am;:l:ir:‘r;? such property, assets, underfak}:ngjaofr; p:; ssch regicti )
(:) :::lr be deemed to have notice of the charge from the

Registrar ; .

= ' istered wit i
1. ROC shall in respect of every company, maintain register of charges reg h F!O(:_;,I
Prescribed manner-,

i s 81
w Particulars of charges maintained on MCA Portal - Deemed register v/

|I
2. The registen shall be open to inspection by any person on

|'
payment of fee as may be Prescribeq
Read sec 85 along with this,

ompany to Re

On payment o Satisfaction of gn

a. Company to intimate R
Provided that - 0

within 300 days o

Port Satisfaction of Charge 425%77%
Y charge registere under this chq
oC in Form CHG-4 Within 30 days of such
N application by the company o charge holder, Roc may allow sych intimation
f paymenf/safisfacﬂon With additiongl fee .

pter:

b. Notice to Cha : Holder:
0 Charge Ho|

On receipt of intimation y/ss (1)
calling upon him 1o show cause i
satisfaction

or
Not

Section 83: Powep

of Registrap to Make
in Absence of Inti

mation from Company:
ster of Charges by RoC:;

ing given to his satisfaction w,p.t any registepreqd charge that:
a. the debt fop which the charge was given has been Paid or satisfied: o
b. part of Property on undertaking charged has been p
it may ente

eleased op ceased tq form part ﬂ'ler'eo £
P in register of charges: :

, or

y him from the Company, -
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of Receiver or Manager

If any person appoints a recei et S
% celver or manager, to manage the property subject to charge, by virtue

» order of court or

{ ?\n)lfl P°W:" Eaiieclin any instrument creating charge

he shall, within 30 d : :

n:fice S appoi‘:;fn from date of the passing of order or of the making of the appointment, give
ent to company and Registrar along with a copy of the order or instrument

and the Registrar
9 Shcf"' on payment of the prescribed fees, register particulars of the receiver
person or instrument in the register of charges ’

: nyi:::j: : c::,z‘-)mffd above shall, on ceasing to hold such appointment, give to the company and the
eg ice to that effect and the Registrar shall register such notice. (Form CHG - 6)

/ Section 85: Company's Register of Charges

1 !:‘velry.company _Sh“” keep at its RO, a register of charges in Form CHG-7 in prescribed manner
including therein all charges affecting assets of the company or any of its undertaking.

Provided that copy of instrument creating charge shall also be kept at RO along with such
register.

2. Above register and instrument shall be open for inspection during business hours:
(@) by any member or creditor w/o fees
(b) other person - on payment of prescribed fees
subject to restrictions as company may impose by its articles.

5] Rule 10: Company's Register of Chargeés.
1. Every company shall maintain such register in Form CHG-7 and enter therein the following
particulars:
> all charges registered with ROC
> property acquired which is subject to charge
> any modification of charge and satisfaction of charge

2. Entries above shall be made forthwith.
3. Entries fo be authenticated by - Directors, CS or any other person authorised by Board

4. Preserve such Register - Permanently and Instrument - 8 years from satisfaction.

I Section 86: Punishment for
If company is in default under this Chapter, penalty:

Company - Rs. 5 lakhs and OID - Rs. 50,000

Contravention:

If willfully furnishes any false or incorrect info. - Liable for action u/s 447

(—— —— \ 6.5
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Ma;—geh;enf and

pe s —————

""_'t Administration
e ——— —— = == __h_..i ma—", |
i “Sec | Name Sec | Name -

88 | Register of Members, etc, 106 | Restriction on Voting Rights

89 | Declaration of Beneficiq| Interest 107 | Voting by Show of Hmd§
W%Wners 108 | Voting through Electronic Means
91 | Power to Close Register of Members or | 109 | Demand for Poll

DH or Other S%

92 | Annual Return 110 |Postal Ballot _
93 | Omitted 111 | Circulation of Members' Resolution
"94 | Place of R isters, Returns, ete. 112 | Representations of President
95 [Registers, e, tobe Evonene | 12 Rt resait Tt
96 | Annual Generdl Meetin 114 | Ordinary and Special Resolutions

97 | Power of Tribunal to Cqjl AGM 115 | Resolutions Requiring Special Notice -
98 | Power of Tribunal to ¢ql| Meetings, etc. | 116 |Resolutions Passed at Adjourned Me.etmg
99 | Punishment form/s 96 to 98 117 | Resolutions and Agreements to be Filed

100 | Calling of EOGM _| 118 | Minutes of meeting

101 | Notice of Meetin 119 | Inspection of Minute-Books of GM

102 | Statement to be Annexed to Notice 120 | Maintenance and Inspection in e-form

103 | Quorum for Meetings 121 | Report on Annual General Meeting

roxies

i M e _ Purpose
| MeT-1 | 88 {Register of members of the company e,
| MGT-2 | 88 |Register of Debenture Holders or Any Other Security Holders
MGT-3 | 88  Notice or change in situation or discontinuation of a location where a foreign

_____|register is kept
| M6T-4 | 89

| Declaration by Registered owner of s

———_ o linshares
||_M6T-5 | 89 | Declaration b efic

ra ) | shares but whose name is not entered in RoM
MGT-6 | 89 __|Return to RoC in respect of declaration u/s 89 received by compan
M6T-7 | 92 | Annual Return (for companies other than OPC and small companies)
| MET-7A 92 | Annual Return (for OPC and small companies) Bl
| L M6T-8 | 92 | Certificate by a Company Secretary in practice (in case of Annual Return)
| MeT-11 | 105 | Appointment of proxy for a meeting (proxy form) om0 V
(FMET12 1109 [Polling pager i the meeting L2 et ol
M6eT-13 | 109 | Scrutinizer's report to the Chairman pertaining to the poll of the meeti
- M6T-14 | 117  Filing of company resolutions and agreements with the Registrar
L MET-15 | 121 | Form for filing report on the AGM e SRR e
EE———

0% Chairman of Meetings
105 |P
EOollProxies  ~—

b il - 7.
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" Reglls'rers \)
‘Section 88- 91495
<

4

Management &

A= Administration

~ Annual Return

. Section92-94
N Meetings

. Sec96-102 4121

Convening a Mcc'ﬂ'n_.g:',' A
Section 103 - 120

o I Section 88: Register of Members, etc.
L Every company shall keep and maintain following registered in prescribed manner:

Register of Members (RoM) Register of Debenture Register of Othep
| for ESH and PSH Holders (DH) Security Holders
(M6T 1) (M6T 2) (MeT2). 3

2. Every register maintained u/ss (

1) shall include an index of the names included therein,
Note - Maintenance of index is

not hecessary in case the number of members < 50.
3. Register + Index of beneficial owners (BO) maintained by depository = Deemed compliance of Act

E Rules relating to Register of Members:

> Entry to be made within 7 days of date of BoD approval for allotment or transfer of shares,

»  RoM shall be maintained at RO. However, SR in GM is passed to keep register at: |
Any other place within city, town, or village of RO, or |

Any place within India in which > 1710th of total members (as in RoM) reside.

Every company limited by shares shall - maintain RoM in Form M6T-1

> Incaseof company not having SC, RoM shall contain following particulars w.r.t. each member:
*  Basic details of members (name, address, |+ date of becoming member or date of

e-mail, PAN or CIN) cessation;

In case member is a minor, name of the [

guardian and DOR of member:

Name and Address of Nominee;

;v

any other interest if any; and

instructions, if any, given by the
member w.r.t. sending of notices.

amount of guarantee, if any;
> If any securities are attached by SEBT or any competent authority giving directions for
remittance of dividend or interest thereon, mention the same in the Registers.
» In case of listed shares, mention the details of pledge, charge, lien w.r.t. the securities of
company held by promotor along with the name of pledgee - Within 15 days of'evenf.
Changes, if any, in the status of members or DH or OSH on account of dem‘h, insolvency op
transfer of shares to IEPF or any other reason - Record such change in register

> ~
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“orei \
» If so authorized by Ao, company may keep outside India (in prescribed manner)

» apart of the register u/ss (1) called Foreign register,
» containing names and other particulars of members, DH, OSH or BO residing o/s India.

Al S| Rule 7: Foreign Register

(FR):

Particulars Details

File with RoC | Company shall, within 30 days from date of opening of FR - File with RoC -
Notice of situation of the office in Form MGT-3 + Fees

Change in In event of change in situation of office or discontinuance -Intimate within
situation 30 days (MGT 3) =1
FR=PR FR = Deemed part of principal register

‘Inspection and | FR shall be open to inspection and may be closed, and extracts /copies may

advertisement | be taken, in same manner, as is applicable to principal register.

for closing FR | Except that advertisement before closing FR shall be inserted in at least 2

newspapers circulating in the place wherein FR is kept.

Entry in FR After BoD approves allotment

Transmit data | Company shall:

to RO a. transmit to RO in India a copy of every entry within 15 days of such entry:
b. keep at such office a duplicate register of every FR duly entered up.

Discontinue FR | Thereupon, all entries in that register shall be transferred to:
| » some other FR kept by the company outside India or

I > _to the principal register.

5. Failure to maintain register u/s 88: Company - Penalty of Rs. 3 lakhs ; OID - Rs. 50,000

Note:
1. Can a minor's name be entered in RoM? - No. Only legal guardian's name can be entered
2. Joint SHs may request company to enfer their names in RoM in a certain order. Seniority

shall be determined by the order in which the names stand in the ROM.

Concept clari_tyf: 2
Location of RO - Mumbai
Total Shareholders - 1,000 shares
Location No. of shares OR or SR? Can RoM be kept?
Mumbai 50 members  |None Yes. Irrespective of members, it's RO
Delhi 101 members SR Yes.
Goa 98 mcn;ber's None No.

7.3
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w ' Share
7 Section 89: Declaration in Respect of Beneficial Interest n o e ldg
Where name of person is entered in RoM as holder of shares but w old b
interest (BI) on it - Such person shall: ey
> within 30 days of entry of name in RoM. in Form . .
> make adeclaration to the company specifying name and other particulars of beneﬁcmlo

Every person who acquires a BT in share shall:

» within 30 days of acquiring such BT,
> in Form MGT-5

s : |
> make a declaration to company specifying nature of his interest, particulars of Person jy

whose name shares are registered and other prescribed details

3. Where an
date of

Y change occurs in BT such shares, such person and BO shall -

within 30 days frg-
such change, make a declaration tot

he company in prescribed form.
4. Where declaration under

> make a note of such declaration in concerned register and shall

> within 30 days of receipt of declaration - File g return in Form MGT - 6 with Registran +
Fees

this section is made to q company, the company shall:

5. Where declaration pe

quired under this section is
shares shall be enfor

not made by BO - No rights in respect of such
ceable by him op by any per

son claiming through him.

Failure to make declarati
Failure of company to file

Exempﬂon:

Section 89 - Not applicable to Government companies (92 + 137)
Trust created to set u

p Mutual fund, venture capital fund or other SERT approved fynd - Need not
file such declarations.

on to company - Rs. 50,000

+200/day - Max 5 lakhs
MGT 6 - Co. + OID-Rs, 10

00/day - Max 5 lakhs (co) and 2 lakhs (01ID)

@ Designation of responsibility to furnish information to RoC:
» Every co. shall designate a person responsible
# Following person may be designated:

Cs KMP, other than Cs

for furnishing info. to RoC w.r.t. beneficiq| interest, |

Every director, if there is no Cs or Kmp

)

v

Until a person is so designated, following shall be deemed to be the designated person:

CS, if any Every MD or Manager, in case CS

is not appointed, or

Every director, if comhgn); has no |
CS; MD or Mamger

B |
Company shall inform details of designated person in Annual Return,

I
Change in designated person - Intimate to RoC in e-form GNL-2. f

Management and Administration
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W Section 90 Register of significant beneficial owners in a company
\ (SBOY? [2(1)(h)]
“SBO" in relation to a reporting company means:
> an individual,
> who acting alone or together, or through one/more persons or trust,
possesses one or more of the following rights or entitlements in such reporting company, hamely:
(1) holds indirectly, or together with any direct holdings, not less than 10% of the shares:
(if) holds indirectly, or together with any direct holdings, not less than 10% of voting rights;
(11i) has right to receive or participate in not less than 10%, of the total distributable dividend
in a FY through indirect holdings alone, or together with any direct holdings;

(iv) has right to exercise, or actually exercises, significant influence* or control, in any manner
other than through direct-holdings alone!

Note - If an individual does not hold any right indirectly under (i), (ii) or (ii) above - he shall not be
considered to be SBO. (i.e., Indirect holdings are mandatory for becoming SBO)

*Significant influence means power to participate, directly or indirectly, in financial and operating
policy decisions of the reporting company but is not control or Joint control of those policies

Legal provision
1. Every SBO shall make a declaration to the company, specifying the nature of his interest and
other particulars, in Form BEN - 1 within 30 days of becoming SBO.

2. Every company shall maintain a register of SBO and changes therein in Form BEN-3 which

shall include the name of individual, his date of birth, address, details of ownership and other
prescribed details

3. The register maintained u/ss (2) shall be open to inspection during business hours, at such
reasonable time of not < 2 hours, on every working day, by any member on payment of fee
specified by company (not > Rs. 50 for each inspection)

4. Return of SBO:
Every company shall file a return of SBO of the company and changes therein in Form BEN-2

with the Registrar containing names, addresses and other prescribed details within 30 days of
receipt of declaration from SBO in Form BEN -1

Note - Every company shall take necessary steps to identify an individual who is a SBO in
relation to the company and require him to comply with the provisions of this section.

5. A company shall give notice in Form BEN-4 to any person (whether or not a member) whom the
company knows or has RGTB:
(a) to be a SBO of the company:
(b) to be having knowledge of identity of a SBO or another person likely to have such knowledge;
(c) to have been a SBO of the company at any time during 3 years immediately preceding the

date on which the notice is issued, | ‘
and who is not registered as a SBO with the company as required under this section.

7.5
Management and Administration AN\ -4
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| 6. Tnfo, required by notice u/ss (5) - Concerned person to give within 30 days

7. Apply to Tribunal
rTl'let:t'm'tpcu'ly shall: ' Apply to Tribunal within ‘1_5‘
(@ Whﬂ'e that person fails of notice period, for an order di

to give info. within time w shares in question be subject fo

- specified therein: or » restrictions w.r.t. transfer of intense,
(b) where info, given is not > suspension of rights attached th,
L_-ﬁiffgd_ory, |

. » other matters as n!ayibe‘ Prescrit ed '

On application u/ss (7), Tribunal may, after giving OOBH to parties concerned, make sych orde

restricting the rights attached with the shares within 60 days of receipt of application,

9. Company or the Person aggrieved by order of Tribunal m

|
lifting of the restrictions placed y

ay apply to Tribunal for relaxa'rion_@
/ss (8), within 1 year from the date of such order.

Note: If no application made within 1 year - such shares shall be transferred to IEPF

Penalty u/s 90
Sub -section

Authority

(11)
Failure Fails to make Co. fails to maintain register | Willfully furnishes false
: declaration u/ss (1) or allow inspection thereof | info.
Liable Person Compan | 01D Such person shall be
Penalty Rs. 50,000 Rs. 1 lakh liable for action u/s 447
Corn“inuing Rs. 1000/day
Maximum

Non-Appilcabnh’ry
SBO rules shall not pe applica

ble to the extent the share of the reporting company is held by:
(a) IEPF Authority (constituted /s 125)

(b) Its holding reporting company (
(c) C6, S6 or Local Authority

(d) A reporting company or BC or enti
() SEBI registered Investment
(f) Investment Vehicles regulate.

provided details of such holding co. is reported in BEN-2)

ty controlled by CG or SG o partly both

vehicles such as mutual funds, AIF, REITs and InVITs
d by RBT or IRDA or Pension Fund Authority,

% Summary of BEN -4 timeline:
l 30 days | 15 days | 60 days | 1Year [ .

R
"Replyto  Applvto Urder of

notice | tribunal

T2 -
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Section 911 Power to Close Register of Members or Debenture-Holders

or Other Security Holders.

A company may close the RoM or register of DH or OSH for any period, subject to:

» ot exceeding In aggregate 45 days in each year and not exceed 30 days at any one fime.

¥ previous notice has to be given in prescribed manner of at least 7 days (or such lesser period
as specified by SERT for listed cos, or cos, which intend to get their securities listed)

Prescribed manner for notice - 1 vernacular newspaper + 1 english newspaper + website,

2. In case of contravention u/ss (1), penalty shall be:
Co. and QID - Rs, 5,000 for every day during which register was closed subject to max. Rs. 1L.

RAY’/ Section 92: Annual Return USRS TRA0%

Every company shall prepare a return containing the following details as on close of FY: (asn s ke cro)

RO, princial Biz. Particulars of holding, shares, debentures Members, DH, OSH

) associate or subsy or other sec. and SH and change since
activities .
(Group cos) pattern Previous FY (Holders)
Promoter/Dir/ Meetings - GM, Renunerafion of Penalty on co.,
KMP and changes =~ BOD, Committee and director/KMP director or officers +
| since PFY attendance details § Compoundirg + APPGCIIS

Certification of Details of shares held by Foreign Institutional

: Other matters
compliance Investors

Annual Return:

[ Sign on Annual | » OPC & small co - AR to be signed by CS. Where there is no CS, by director

Return | » Other companies - By a director + CS (where no CS, by CS in practice) |
Form for AR » Other companies - MGT - 7

| » OPC & Small Co - MGT - 7A

Note: As per Rule 11, CG has prescribed that OPC and small company shall file

| annual return in Abridged form in Form MGT-7A.

b

[ AR to be AR filed by:
| | certified by CS | » Listed company
'|in Practice » Co. having PUSC not less than 10 crore or furnover not less than 50 crore

shall be certified by CS in practice in Form MGT - 8 stating that:

» AR discloses the facts correctly and adequately and

» company has complied with all the provisions of this Act. -

 Place on website | AR on website of company and web-|ink thereof - Disclose in BoD's report

File with RoC Every company shall file with the Registrar a copy of AR + Fees:

[Section 96(4)] | » within 60 days from date on which AGM is held or

» where no AGM is held in any year, within 60 days from date on which AGM
should have been held + statement specifying reasons for not holding AGM

N
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1Y with 3y
Practice requirements of this section, he shall be liable to a penalty of Rs. 2 lakhs |
EE\l I Section 94: Place of keeping and Inspection of Registers, Returns, etc.
1. Registers u/s 83 and copy

ibed ti Ity of:
| Penalty Company fails to file AR within prescribed time, penalty o

Penalty on s in

Company - Rs, 10,000 + Rs. 100/day upto max 5lt)s.oz(l;tkhs
OID - Rs. 10,000 + Rs. 100/day upto max Rs. 20, T
If €S in practice certifies the AR otherwise than

of AR filed u/s 92 shall be kept at the RO of the company,

Provided that such registers or AR may also be kept at any other place in India in whic
of the total no, of members (as per RoM) reside, if approved by SR passed at GM

h> 1oy
(3 conditions - Such place is within India, more than 1/10th member reside and SR js Passed)

The period for which such registers on AR shall be preserved is as shown below:
Registers/Annual Return Preserve for? Custody
RoM u/s 88 + Index Permanently CS of co. or any othep
Register of DH op other

person auth, b Board

8 years from date of redemption CS of co. or any othep
Security holders + Tndex
Foreign Registep

Person auth. by Board
Permanently, unless it is discontinued |Cs of co. or any other
and all the entpies are trfd. o any Person auth. by Bogrd
other FR or to the principal registep

Foreign registen of DHor |8 years from date of redemption

any other secyrit holders
Annual returng Prepared
under section 92

CS of co. or any other
Person auth. by Board

8 years from date o

f filing with
Registrar,

Inspection o Registers Indices and AR:
The registers, indices and AR shall be open for ins

Pection during business hours (at such
reasonable time on every working day):
> By members, DH or OSH

= Without any fees
> Byany other person - on

Payment of such fees s may be prescribed.

Note - Reasonable time of not less than 2 hours on every workday shall pe

considered by the co.
Extract or co ies by ANY person:

Any member, DH, OsH or BO or any other person may—

> take extracts from any register, or index or return without Payment of any fee, .
Pequire a copy thereof on Payment of fees as per AoA (not > Rs. 10/page). compq,,y to
Provide copies within 7 days.

‘!
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4. On refusal of any inspection or making extract or copy:
> company and every OID = Liable for each such default, to a penalty of Rs, 1,000/day subject

1o amax of Rs, 1 lakh during which the refusal or default continues.
> CG may also, by order, direct:

o animmediate inspection of the document, or
0 that extract required shall forthwith be allowed to be taken by person requiring it.

Note - The following particulars of register or index or return in respect of members shall not
be made available for any inspection u/ss (2) or for extracts or copies u/ss (3), namely:

address or registered address | e-mall Ib | Unique Identification | PAN
(in case of a body corporate); Number . Number

N3 I Section 95 - Registers, etc., to be Evidence:
The registers, their indices and copies of annual returns maintained under sections 88 and 94 shall
be prima facie evidence of any matter directed or authorised to be inserted therein by or under

this Act
@ General Meetings (Section 96 to 105)

I Section 96: Annual General Meeting DOV DD
1. Every company (other than OPC) shall, in each year, in addition to other meetings, hold AGM,
and shall specify as such in the notices, and not more than 15m shall elapse between two AGMs

o

Provided that - First AGM to be held within 9m of closing of first FY. Thereafter, within 6m
from closing of each FY.

Provided further - If first AGM is held as aforesaid - No AGM necessary in year of incorporation.

RoC may, for any special reasons, extend the time within which AGM (other than first AGM)
shall be held by not > 3m.

2. AGM shall be called during business hours (9AM to 6PM) on any day other than national holiday

(as declared by CG).
Place of holding AGM:
AGM: AGM of unlisted co. - AGM of Govt co, (92+137) -

Held at registered office Held at any place in India if RO or within city/town/
or some other place within consent in writing/emode by  village where RO is situated
city, town/village where RO ALL members in advance or other place approved

is situated by C6

N

. Y -
\ .
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Notwithstandi

Section 97: Power of Tribunal to call AGM:

ng anything contained in Act or AOA, in case of default in holding AGL

96, Tribunal may, on appln by any member of co - call or direct calling of AGM -,&ygi\fe_
consequential directions,

i = Such directions may include that 1 member present in person or Proxy shaj,

| deemed to constitute q meeting.

2.

2

a.
b.
c.

GM held u/ss (1) - Deemed AGM of company.

ISEi , Section 98: Power of Tribunal

(applicable only for EGM, Not AGM)
1. Other than AGM,

meeting in manner prescrib

to call meeting of members, etc

if for any reason, it is impracticable +

ed by Act op AOA, Tribunal may, either:
either suomoty, op

Y include that 1 member present in person or Proxy shall pe
deemed to constitute q meeting.

.97 or 98 o in com
Rs. 1 lakh + Continui

' Co. having share capital -
holding not less than 1/10+
PUSC that carpies voting rights.

Members

Company not having s¢ -
h of total

having not less than 1/10+
voting power.,

3. The requisition made u/ss (2) shall:

Set out matters for consideration at the meeting

Signed by requisitionists, and
he company

Sent to RO of t

o call a meeting or hold op co

Nduct ,

Plying Tribunal's directions:
ng default ~ Fypthep Rs, 5,000/day

Memﬁers 3
h of total |

J
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4. The Board shall:

a. Call for such meeting within 21 days from receipt of valid requisition
b. Meeting to be called on a day not later than 45 days from date of receipt of valid requisition

5. On failure of board to call such meeting - Requistonists may themselves call and hold such
meeting within 3m of date of requisition.

6. Meeting by requisitionists to be called, held & conducted in same manner as it is called, held by
BoD

7. Reasonable expenses of such meeting shall be reimbursed to requistonists by company and such
sum shall be deducted from remuneration u/s 197 of directors who were in default in calling the

meeting.

g Rule 17: Calling of EGM by Requistonists:

1. Requisition has to be in writing or e-mode at least 21 clear days prior to EGM proposed date.
2. Notice to specify place, date, day, and hour of meeting & contain business to be transacted.
The meeting shall be convened at RO or in the same city or town where RO is situated on
any day except national holiday.
If proposed resolution is SR - Give notice as required u/s 114(2)
Notice shall be signed by all requisitionists or by a requisitionists duly authorized in writing.
No ES needs to be annexed to notice for such EGM. They may disclose reasons for proposed
resolutions at the meeting.
6. Notice shall be given to those members whose names appear in RoM within 3 days of receipt
of a valid requisition by the company
7. Where meeting is not convened by BoD, the requisitionists shall have a right to receive:
list of members
their registered address and
number of shares held and
the company is bound to give such info as on 21st day from date of receipt of valid requisition
form together with such changes, if any, before expiry of 45 days from such receipt.
8. Mode of sending notice - Speed post or registered post or through e-mode.
9. Accidental omission to give notice to, or the non-receipt of such notice by, any member shall
not invalidate the proceedings of the meeting.

O s w

Concept clarity check

Are the requistonists required to specify reasons for the matters proposed to be considered?
- No, Just stating the matters is enough. Reasons not required. [LIC vs Escorts]

\ 7.11
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If an entitled members fails to provide email address to company, compmy shall not be in
default for not delivering notice via email. RV

Companies Act does not provide anything specific regarding condonation of delay in 9“’"‘9
notice,

In case of section 8 company (92 + 137), notice shall be sent within 2i-days 14 days.

Example:

AGM to be held on 7th Nov. Notice was posted on 16th October. Is the notice valid or short?

Answer - Notice is invalid as it is of only 19 clear days. (because when posted on 16th Oct, it is
deemed to be served on 18th October i.e., 48 hours later)

I Section 102: Statement to be annexed to notice (Explanatory statement) 79328

A statement setting out following material facts concerning each item of special business shall
. be annexed to notice calling such meeting:

\ the nature of interest (finance/

-l . other info & facts that may
| otherwise) in respect of each items of: enable to understand meaning,

§ cyery directon cumanagen scope and implication of items of

= ever'_y other KMP business and take decisions
- relatives of above

Where, as a result of non-disclosure or insufficient disclosure of interest (as required above),
if any benefit accrues to promoter, director, manager, KMP or their relatives - They shall hold

such benefit in the trust of the company + Liable to compensate the company to extent of such
benefit.

Special business in AGM - In case of AGM, all business shall be deemed special, other than:

consideration of FS

e o of appointing of appointment of and
and reports of BoD dividend director in place of = fixing remuneration
and auditors those retiring of auditors

Special business in EGM - All business shall be deemed to be special.

Provided that:

» Where any item of special business relates to or affects any other company (say, A Ltd),
» the extent of shareholding interest in that other company (A Ltd) of:

o every promoter, director, manager, if any, and

o of every other KMP of the first mentioned company
» shall be set out in the ES, if not less than 2% of PUSC of that company (A Ltd)

3, Where any item of business refers o any doc, which is to be considered at the meeting, the
time and place where such doc can be inspected shall be specified in ES.

Management and Administration
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Cont mm;tﬂ ion - If default is made in complying with this section - Every promq

manager, KMP or-their-retatives who is in default - Liable to penalty which is higher of, "
> Rs. 50,000 or

> 5x the amount of benefits accrued to such promoter, director, manager, KMP op $h,:

Summary of Ording vs Special Business:

AGM
FS, Dividend, Director, Auditor
All, other than above

Ordinary Business
Special Business

Note: ES not required for transacting ordinary business

! e s X1
L Unless articles provide for a larger number:
a. In case of a public company:
No. of members as on date of meeting
Not more than 1,000
More than 1,000 but up

Members personally preseps

b. In case of a private company - 2 members personally present

2. If quorum is not Present within half an hour from appointed time:
a. Meeting called by requisitionists u/

$ 100 - stands cancelled [‘
b. Other meetings - Adjourned to same day, next week at same fime and place or such other | |!
date as board may determine

In case of ad journed meeting or change of d i

i company shall give
not less than 3 days notice to members either individually or publish ad in ne
Vernacular)

3. Ifatadjourned meeting,

quorum is not present within half an hour - Members Present = Quorum
[Example - Jet Airways]

Concept clarity check:

1. AOA can only provide for q larger number of quorum (i.e., not less tha

2. Preference shareholder (PSH) shall not be counted for quorum where the mattep is such
that it does not affect rights of PSH or where PSH are not allowed to vote.

3. In case where a person representing a body corporate shareholder if present in
he shall be considered as personally present (i.e., Say, X Itd is a SH in A Ltd. X
his representative Mr. X in the GM of A Ltd, Tt shall be considered

4. One member representing 2 companies is counted as 2 members.

W/

N no. given in act)

Meeting,
Ltd. sent
personal presence)

7.14
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5. Where a person is Authorised Representative (AR) for 5 BCs. He is present at a meeting
of company having < 1000 members. Is the quorum present? - No. 1 more person is still

~ required because min. 2 person constitute quorum. '

6. Proxies will not be included for the purpose of quorum.

7. Presence of a single member can never be called as meeting (even if meeting is adjourned

I Section 104: Chairman of meetings

(N.A. to Pvt. Company (92+137) unless AoA of Pvt company specifies otherwise)

1. Unless AOA provides otherwise, members personally present shall elect one of themselves to
be chairman thereof on a show of hands.

2. If poll is demanded on election of chairman:

» Chairman elected u/ss (1) by show of hands shall continue to be chairman until some other
person is elected chairman by way of poll.

> Such other person to be chairman for rest of the meeting.

Additional points:

> Chairman is a person who manages meetings and ensures decorum is maintained.

» Chairman has prima facie authority to decide all questions arising in the meeting.

> Chairman has casting vote or second vote in BM and GM (only if empowered by AcA)

I Section 105: Proxies @

1. Any member entitled to attend and vote at a meeting shall be entitled to appoint another person
as a proxy to attend and vote on his behalf.

Provided that proxy shall have no right to speak at such meeting + entitled to vote only on a poll

Provided further that:

» Unless AoA provides otherwise, this sub-section - N.A. to company not having SC

» (G may prescribe classes of cos. whose members shall not be entitled to appoint proxy

> Limit - A person shall not act as a proxy on behalf of members exceeding 50 and having

prescribed no. of shares.

g Rule 19: Proxie
1 A member of sec 8 co. can only appoint another member ONLY of the co. as proxy

. A person can act as proxy on behalf of members not exceeding 50 and holding (aggregate)
not » 10% of total share capital of the company carrying voting rights
Provided that a person holding > 10% of SC may appoint a single person as proxy and such
person shall not act as proxy for any other SH
3. Appointment of proxy shall be in Form MGT 11
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@ Voting [Sec 106 to 110]

Section 106: Restriction on voting rights: 22021

1. Notwithstanding anything contain in act, AoA may provide that:

Ahmimber' shall not exercise voting right in respect of the shares registered in his name on
ic

» call or other sum is unpaid, or
» company has exercised any right of lien.

2. Except as specified above, a company shall NOT prohibit member from voting right on any other
ground

3. In case of poll - Member (or his proxy) entitled to more than one vote need not use all his votes
or cast in the same way all the votes he uses. (i.e., he can split his votes for and against same
resoln)

Voting in case of joint shareholders:

» Unless AOA provides otherwise, joint shareholders must concur in voting.

' > 1In case of joint shareholder, voting is done in order of seniority (determined on basis of order
of name appearing in RoM which is as per the joint shareholders instruction)

Note - A company can restrict voting right in case of unpaid calls or lien only if authorized by AoA.

i Section 107: Voting by show of hands:

1. At any GM, resolution put to vote shall be decided by show of hands, unless poll is demanded u/s
109 or voting is carried out electronically.

' 2. Following shall be conclusive evidence of fact of passing of resolution or otherwise:

a. Declaration by chairman of passing of such resolution, and

b. Entry to that effect in the minutes of the meeting

r Concept clarity check:

Can insolvent SH vote by show of hands? Yes (as long as his name appears in RoM, he is
entitled)

f Section 108: Voting through electronic means.
| CG may prescribe class or classes of companies and manner in which member may exercise voting
rights by electronics-means.

pe

s 1. Following cos. shall provide facility to vote by e-means:

a. Every company having listed its equity shares in a RSE and

b. Every company having >= 1000 members

Provided that - Nidhi cos or institutional investors as per SEBI Regulations - Not required
to provide such facilities.

W
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ly with following pre—~~
2. Companies providing facility of voting by e-means shall comp ly wing pr

in newspaper

— |
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Detail
art 8 ¢ irectors. ~3
B?::i‘rcizl:)l: To be sent to - All members, auditors, and d';:cor' By oy serul
meeting Mode - Registered post, speed post orl\T;;SCDSL) ces
Place notice | On website of - Company anq ‘AQCNCY ( e by e-Ficars )
Noticeto |5 Company is providing facility for voting by s -
state: > That the facility - either EVS or ballot or polling paper sha °|‘°-<hi
: made available at meeting and members attending the meeting ;j,ho h%],
not already cast vote via remote e-voting shall be able to exercise theiy .
right at meeting . _ . |
> Members who have cast vote by remote voting prior to meeting maqy alss
atfend meeting but not vote again,
Notice shall:

~ . \
> indicate process and manner for voting by e-means:
>

indicate time schedule including time period during which the votes mqy
be cast by remote e-voting;

> provide login ID detqils.

> _specify process for generating password and voting in secure mannep
Company shall cause a public notice by way of advertisement - i

on dispatch i st 21 days before date of GM in the
following newspaper:

> at least once in ver

i Nguage of district where
RO is Situated and havi i i i
> at least once in Enali

4. cut-off date (a than 7 days before date of GMm for
deTermining eligibility to vote)
5. manner in which person who becam

€ members qften dispatch of notice
may obtain login T and password.
6. the Statement that:
9. remote voting shql| not be

for voting at the Meeting,
Participate in GM even aftep remote Voting byt not
allowed to vote again,

d. person named in RoM as on cut off date on|
€. website of the company and agency

Y = entitled 44 Vote
f. name, designation, etc. of person responsible fop Irievances




Remain open for >= 3 days. Shall close at 5PM on date preceding date
of GM. '
During such period - members holding shares in physical or demat form,
as oh cut-off date, may vote

Y ¥V

Vote once cast - cannot be subsequently changed.

At the end - facility to be forthwith blocked.

Provided that - If a co. decides to use the same EVS as used in remote
e-voting for voting during the GM, the said facility - The said facility
shall be operational till all resolutions are voted upon in the meeting.

Scrutiny

>

>

BoD to appoint one/more scrutinizers (CA, CS or Cost Accountant,
in practice or advocate or any person not in employment + Person of
repute) to scrutinize the voting process in fair and transparent manner.
Scrutinizer may take assistance - Not an employee + well versed with
EVS.

Scrutiniser shall be willing to be appointed and be available for
ascertaining requisite majority.

Chairman to allow voting at the GM by use of ballot or polling paper or
by EVS for those who didn't vote using remote e-voting.

Counting
votes

>
>

;

Scrutiniser shall, inmediately after conclusion of voting at GM:

first count votes cast at GM,

thereafter unblock votes cast through remote e-voting in presence of
at least 2 witnesses not in employment of company and

make (within 3 days of conclusion of GM), a consolidated scrutiniser's
report of total votes cast in favor or against, if any, to Chairman or a
person authorised by him in writing who shall countersign the same.
Thereafter, CM or authorised person to declare result of voting
forthwith;

Votes to remain secret till the votes are cast at GM.

Prevent dual
votes

To ensure that members who voted via e-voting do not vote again in GM -
Scrutinizer to have access to details of shareholders who voted but not the
manner in which they have cast their votes.

Register » Scrutiniser to maintain a register (manually or electronically) to record
of assent/ assent or dissent received, mentioning particulars of name, address,
dissent folio number or client ID of members, number of shares held by them,
received nominal value and whether the shares have DVR;

» Such register to remain in safe custody of scrutinizer till approval of

minutes by chairman. Thereafter, hand over to company

> Result of resolution - Place on website - Co + Agency + RSE (if listed)
Deemed Date of GM
date of
resolution
Withdrawn |Resolution proposed to be considered through voting by e-means shall not

be withdrawn
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y/ :",emo 19 Denand for poll 415 ‘ .;._',._”_,"- . il Py
=4 { A : e i 1 wof
. Before or on declaration of result of voting on any rcso'"”‘"ﬂ"“ st::aﬁon o
> apoll may be ordered to be taken by the Chairman on h'ls-o.}l:"; by sand;
- > shall be ordered to be taken by him on a demand made in tha

—— Rl

g T )
L

g e AL e { = e

of company having SC - m

| mermbers person or prosy having = 1/10th
IF or holding shares in aggregate ,hqving'PUSC:::e:;
Rs. 5 lakhs or higher amount prescribed '

A poll demanded on any question other than adjournment/ appt. of chairman shall be taken o
such time (within 48 hours from time it was de

manded), as Chairman of the meeting may direct.

5. Where poll is to be taken, Chairman sh

all appoint such number of persons, as he deems necessary,
Yo scrutinise the poll process and vot

es given on poll and to report to him in manner prescribed

Chairman of the meeting shall have power to regulate the manner in which the poll shall be taken

Result of poll shall be deemed to be decision of meeting on resolution on which poll was taken

2| Rule 21: Manner in which chairman shall get the poll process scrutinized:
Chairman of the meeting shall ensure the following:
a. Scrutizers are provided with:

> Register of members, Specitmen signs of members, attendance and proxy register
b

7 All documents pursuant to sec 105, 112 and 113 '

b. Scrutinizers to arrange Polling papers (M6T-12) & distribute to members &

Proxies present
In case of joint SH - Give polling paper to first named holder (in his absen

ce - joint holder)

Scrutinizers to keep record of the polling papers received in response to poll, by initialing it.

d. Scrutinizers shall lock and seal an empty polling box in presence of members ang proxies.
Such box shall be opened in presence of af least 2 witness.

e. In case of ambiguity about validity of a proxy, Scrutinizers + Chairman to decide validity ‘

f. Ensure that if member (who has appointed proxy) has voted in person, proxy's vote
disregarded.
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! 13, Such repor’r shall be slgnﬁqnd;_' e
+ Chairman to counter-sign thesame.

e '[‘DI v K ) - i 1, .||\ 1 [ '|‘ g

_‘ili,\s' Where voting is conducted by e-means u/s 108 and rules made thereunder, comparly Shﬂ

provide all the necessary support, technical and otherwise, to Scrutinizers in orderly
- conduct of voting and counting the result thereof. : A

. Scrutinizers' report shall state total votes cast, valid votes, votes in favour and against the
resolution including the details of invalid polling papers and votes comprised therein.

J. Chairman shall declare the result of Voting on poll. The result may either be announced by
him or a person authorized by him in writing.

I Section 110: Postal Ballot

As per Sec 2(65) - Postal ballot means voting by post or through e-mode
L No'rwl‘rhsfcndmg any‘rhmg contained in this Act, a company:

| shall w.r.t., such items of business | may, in respect of any item other than or't:hrmr'y-“r
as C6 may, by notification, declare business and any business in respect of which
to be transacted only by means of | Directors or auditors have right to be heard at

! postal ballot; and | meeting, transact by means of posfal ballot

in such manner as may be prescribed, instead of transacting such business at a GM.

Provided that any item of business required to be transacted by means of postal ballot under
clause (a), may be transacted at a GM by a company which is required to provide the facility to
members to vote by e-means u/s 108, in the manner provided in that section.

2. If aresolution is assented to by the requisite majority of SHs by means of postal ballot, it shall
be deemed to have been duly passed at a GM convened in that behalf.

Rule 22: Postal Ballot:

Particulars Detail
Introduction | Where a company is required or decides to pass resolution by postal ballot,
- send notice to all SHs + draft resolution explaining reasons therefor and
requesting them to send their assent or dissent in writing on a postal ballot
because postal ballot means voting by post or through e-means within 30
days from date of dispatch of notice
Notice of To be sent to - All members, directors-and-auditors

meeting Mode - Registered post, speed post or e-means or by courier service
Place notice | On website of company - Remain on website till last date of receipt of Postal
Ballot forms

Management and Administration
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Scrutiny

of assent/
dissent
received

apply

'7 |' 1. Company shall publish an advertisement about having dispatched
o

— |
Register

Rule 20 to

- r'.iT R
papers, in: . iy
» at least once in vernacular newspaper |r! ﬂ'lf |°"9U°g_° °f dlsfﬂlct

RO is situated and having wide circulation in that I-S'l""lc;f,
» at least once in English newspaper having country wide circulatioy
specifying the following: g
> statement that business may be transacted by postal ballot ine|
e-voting '
date of completion of dispatch of notice
date of commencement of voting
date of end of voting
the statement that:

a. postal ballot received beyond date is invalid a
allowed beyond said date and time '
b. members who have not received the postal ballot forms may apply|
to the company and obtain q duplicate thereof.

2. name, designation, address, etc. of person responsible for grievances|
addressal

> BoD to appoint one/more
the postal ballot proces

> Scrutiniser shall be willi
requisite majority

> Postal ballot receiyed back from

Y VY VY

nd voting shall not b

scrutinizers who is not in employment to serutinize
§ in fair and transparent manner

ng to be appointed and be availab|e for ascertaining

Port as soon as possible after last date of
ot later than 7 days thereof

> Such register and other
till approval of minutes b
preserve

> Assent or dissent received after 30 days from the date of iss

shall be treated as if reply from the member has not been re
> _Result shall be declared by placing it on website of company

Papers to remain in safe custo

dy of serutinizer
Y chairman. Thereafter, hand o

ver to company to

ue of notice
Ceived.

Provisions of rule 20 regarding voting by e-means shall apply, as far g5

applicable, mutatis mutandis to this rule in respect of voting by e—meons\,j
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e | Following items of business shall be transacted only by means of voting through
ONLY | a postal ballot:
Section Business
13 Alteration of object clause of MoA
NA | Alteration of AoA to insert or remove provisions which, u/s
2(68) are required to be included in AoA of private company
12 Change in place of RO outside local limits of city/town/village
13/27 |Change in object for which money raised from public
43 TIssue of shares with differential rights
48 Variation in rights attached to class of shares
68 Buy-back
151 Election of a director
180 | Sale of undertaking of company
186 Giving loans, guarantees in excess of limit -

Non- Provided further - OPC and Cos. having members up fo 200 are NOT required
| applicability |to transact any business through postal ballot

PRl Summary of Limits in Chapter 7

'S N R
101 | 100 109
Shorter notice Requisition Poll
== EGM =
AGM EGM , sC No
| I — ;f e SC o 1/10th 1/10th
| of T 1/10th 1/10th I of VP
member Majority 95% of of of PSF C
Ve PUSC VP 2
| v, 7 TY J

il

R section 111 Craanon of Menbers Resautons %
1. On requisition in writing by such number of members as u/s 100, a company shall:
. a. give notice to members of any resolutions intended to be moved at the meeting, and
\ b. circulate o members - any statement w.r.t. matters referred to in proposed resolution

2. A company shall not be bound u/ss (1) unless:
a. Copy of signed requisition is deposited at the RO:
i. In case of requisition requiring notice of resolution - Not less than 6 weeks before
meeting
ii. In case of any other requisition - Not less than 2 weeks before meeting
b. Along with requisition, deposit a sum reasonably sufficient to meet company's expense

Note - If after the requisition requiring notice is deposited at the RO + AGM is called on a date
within 6 weeks after deposit thereof - It shall be deemed to have been properly deposited.

3. Where, on an application by the company or aggrieved person, and agg!icafion is made to C6
N 7.23

NN\
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ht gt I hisectionav e dsed fo
The company shall not be bound to circulate

. Note - Cost F such dppllf-'dj'foﬂ to C6 - C6 may order Mmﬁiﬂﬂﬂ!ﬂ? fo

-l gy L

|4 . Default - Co and OID-.Pcnaﬁyl of Rs. 25,000,

I Section 112: Representation of President and Governors in Meetings

L. The President of Tndia or the Governor of a State, if he is a member of a ;":‘P"‘W: »i :
: such person as he thinks fit to act as his representative at any meeting of the comp e

-

A person appointed u/ss (1) shall, be deemed to be
the same rights and
President op, h

|
amember and shall be entitled to expn:

powers, including the right to vote by proxy and postal ballot, qg
e Governor could exercise as a member of the company ]

Cise
Ill,.
..::-
]

clarity check:
E&ﬂdﬂjj’_oﬂm appointed Mr. Lazy as his re

9oing to the meeting himself, appointed Mr. Proxy to attend and vote on his behalf.
Lazy allowed to appoint o Proxy? - Yes. Mr. La i i

2y enjoys same rights as the president would gng
Lhence allowed to appoint proxy.

.

presentative. However, Mr. Lazy, inst,

If it is a member of a
Compe

by BoD resolution, authorise suc
its representative at an meeting of the compa

, including | By BoD resolution, authorise such person as it thinks fit to act

Debenture holder as its representative at an meeting of any creditors

2. A person appointed u/ss (1) shall
the same rights and
BC which he represe,

h person as it thinks fit to actas|

. be deemed to be q member and shall pe entitled to exercise
Powers, including the right to vote by proxy and postal ballot, on behalf of
nts as that body could exercise if it w

ere an Indy member, creditor/DH, L
Example: Evaluate whether quorum is satisfied:
A Ltd is a company having 1,200 m

| AB and C - Shareholders of A Ltd
D and E - Joint shareholders
 F, G and H - Preference shareholders
X and Y - Proxies ‘l
P - Representative of President

G - Representative of Governor , |
H - Representative of BC .3 |
M - Representative of BC3 and BC4 ]
Total members counted in quorum -

embers. Evaluate whether quorum is met on presence of following:

|

e
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"/ Se tion 114: Ordinary and Special Resolutions
1 A resolution shall be an OR if:
» notice has been duly given and

B

. '"d:‘:iiﬂg l:“? ing vote, if any, of CM, by members (personally or via proxy where allowed),
exceed the votes, if any, cast against the resolution by members, 50 entitled and voting.

2. A resolution shall be a SR when—

the GM.or other intimation given to the members of the resolution;
the notice required under this Act has been duly given; and

"

‘r‘

resolution.

' 1. Tt is not necessarily true that ordinary business require OR and special business require
| SR. Example - Issue of equity share with differential rights is a special business buf

requires OR.

| 2. Whether 2 or more resolutions can be moved together at the same time in a GM? - Yes,

there is nothing illegal with the same. Except in case of resolution to appoint directors
’ (Sec 162 requires one resolution for cach director. Resolution appointing multiple directors
J 3.
|

cannot be moved at once.)

At a GM, 40 members are present. 20 votes in favor, 5 voted against. 5 votes were invalid

and 10 members abstained from voting. Is SR passed? - Ves. Abstentees or invalid votes,

if any, are not to be taken info account. 1,

» it is required to be passed ic., votes cast (show of hands or e-vating or poll) in favour,

» the infention to propose the resolution as a SR has been duly specified in the notice calling

the votes cast in favor (show of hands, poll or e-voting), by entitled members (in person
or proxy or postal ballot) is not less than 3x number of votes, if any, cast against such

Resolutions Requiring Special Notice
n contained in this Act or in the articles of a company,

v/

» Where, by any provisio
» special notice is required of any resolution,

notice of intention to move such resolution to be given fo company by:
a. members holding not < 1% of total VP or

b, holding PUSC of prescribed sum (not > Rs. 5 lakhs)

' » and company shall give its members no

Rule 23 - Special Notice (SN)
1 SN shall be signed (individua
a. not < 1% of total VP or

b, holding fully paid up shares of not less than Rs. 5 lakhs on the date of the notice.

tice of the resolution in such manner as may be prescribed

lly/collectively) and given by such number of members holding:

nt and Administration
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at least 14 days before date of meeting, exclusive of day on which 'ﬂw‘w

2 * Time period of sending nofice - Nofice o be sent to company not earlier

L

3. Immediately on rece;
- At

Where it is not practicable to
hotice in newspaper (english/v

The notice shall be published
publication of the notice and

treated as having b

to have been passed on any eqrlicp date.

Example: EGM dated - 23rd S
in adjourned meeting. Effecti

I Section 117: Resolutio
L. The provision of this sec
Special

Resolution agreed o
Resolution

by dll the members

any resolutions
of BoD

**Provided that - An
Provided further that - This clause i
in ordinary course of business (0co

day of meeting,
|3|’|‘| [ 14 ddYS .(
1//////////////////////| L

pt of notice - Company to give notice to its members of the m .
east 7 days before meeting (exclusive of date of dispatch and day of Meeting)

give notice u/ss (3) in same manner as notice of GM - Publig
ernacular) and post it on the website of company.

Appointment of auditor other than retiring auditor
I_ Removal of director

I Section 116: Resolutions passed at adjourned Mmeeting
Where a resolution is passed at

an adjourned meeting of company, shareholders or BoD - Tt shall be
®en passed on the date on which

ept. Quorum absen
ve date of resolution = 1st Qct

ns and Agreements 1o be Filed
tion shall apply to fol

resolutions or agreements
which have been agreed to
by any class of members

resolutions passed
u/s 179 (3)**

Y Person shall NOT be entitled u/s 399 to
s N.A. to resolution passed
B) by a banking company, NBFC or housing finance com

F

Provision

it was in fact passed, and shall not pbe deemed

T. Adjourned - 1st October., Two resolutions passed \“
ober (and not 23rqg sept)

lowing resolutions and agreements:

dgreement executed by co, relate
re-appointment or variation o

[SAB ¢4 weo)
d to qppoin'rrnen'l',
f terms of Mp
resollﬂ;ion to be wot;;d*u_ﬁ
voluntary (u/s 59 of IBC)

— 1)
any other resolution |
or agreement

inspect copies of such resolution
togrant loans, ete. u/s 1793)f)

Panies,

7.26

Y/
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2. A copy of every resolution or agreement mentioned above along with ES u/s 102 (if any) - Fi!
with RoC in Form MGT 14 within 30 days of passing such resolution or making such "9"“{“‘"*"
Where such resolution or agreement has effect of altering AoA - Annex such resolution fo
every copy of AoA issued after passing such resolution/making agreement

3. In cose of failure to make such filing with RoC, penalty:
Company Rs. 10,000 + Rs. 100/day after first Max - Rs. 2 lakhs ]
01D Rs. 10,000 + Rs. 100/day affer first Max - Rs. 50,000

Section 118: Minutes of proceedings of 6M, Board Meeting and Resolutions
passed by Postal ballot
1. The co. shall cause minutes of the proceedings of the following to be prepared, signed and kept
in the minute books (with pages consecutively numbered) within 30 days of conclusion thereof:

» GM of any class of SH or creditors

» board meetings or meetings of any committee thereof
» resolutions passed by postal ballot.

—

Wiy

2. Minutes shall contain fair and correct summary of the proceedings.

3. Appointments made at any meetings shall be included in minutes.

. In case of meeting of BoD or committee thereof, the minutes shall also include:

where a resolution is passed, the names

Names of directors present . Sl
of dissenting directors

. The following matters shall not be included in the minutes which, in opinion of Chairman, is:

| reasonably be regarded as irrelevant or immaterial to detrimental to interest
defamatory of any person proceedings of company

6. Chairman shall exercise absolution discretion w.r.t. inclusion or exclusion of any matter u/ss (5)

7. Minutes = Evidence of the proceedings recording therein.

8. Where minutes are kept as u/ss (1), until the contrary is proved, it shall be deemed that:
» Meeting have been duly called and held.
. » Proceedings have duly taken place and resolutions duly passed.
. » All appointments of director, KMP, etc. is valid.

9. No document purporting to be a report of the proceedings of any GM shall be circulated or
advertised at company's expense, unless it includes matters required by this section to be
contained in the minutes of the proceedings of such meeting,

10, Every company to observe secretarial standard specified by Institute of CS of India
~l
= \'\

_ 7.27
ARG R —
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a.
b.

Distinct minute books shall be maintained for each type of meeting - -GMt? Mep,
creditors, Board Meeting, etc. E L |
Note: Resolution by postal ballot - record in minute of GM in which deemed to be pass of

Minute of proceeding to be entered into such book within 30 days of conclusion of pe i

In case of resolution by postal ballot, include fol_lowinq in the minutes Eoks_wiﬂnin 0

Each page of minute book - Tnitigled or signed. 1
Last page of the record of

- resolution proposed \ . result of voting  summary of scrqtfniz;r:s;; 2por

e e -

proceeding shall be dated and signed:

Minutes of proceedings of ;
BoD or committee meeting | By chairman of said meeting or chairman of next |

General Meeting

succeeding meeting
By chairman of same meeting within 30 days
In event of death or inability of CM - a director duly

ballot

authorized by the BoD
Resolution passed by postal

By chairman of the Bob within 30 days
In event of there being no CM or death or inability of CM

PreServigg minute books:

- adirector duly authorized by the BoD .

of General Meeting

Kept at

of BoD or committee
RO

Preserve

or-stch-place-as-Bob-may-decide | RO or such place as BoD may decide
Permanently Permanent|

CS or director duly authorized by BoD

Note - In ¢

minutes may be recorded within 30 days of conclusi
where AoA provide for confirmation of minutes by circulation)

Section 119: Inspection of minute-books of GM:
1. Minute books of proceeding of any GM, Bob-meeting

kept at RO of the company ‘ .
open to inspection by any member, without any charge, during business hours

imposing reasonable restriction by AoA or in GM. However, not < 2 hours in
day are allowed for inspection.

2. On request to the company + payment of fees as specified in AoA - Copy of minutes +o b:e
furnished to member within 7 working days.

CS or director dyl authorized by BoD
shall not apply as a whole except that
on of every meeting (in case of company

ase of section 8 company - the section

or of resolution by postql ballot shall pe:

. Subject to
each business
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Amember who has requested for soft copy of minutes of any previous GM held during immediately
preceding 3 FY shall be entitled to be furnished, with the same free of cost.

3. If inspection is refused or copy of minutes is not furnished - Penalty:
Company -Rs. 25,000 ; OID - Rs. 5,000

4. In case of such refusal or default, Tribunal may, without prejudice to action u/ss (3), by order:
> direct an immediate inspection of the minute-books or

> direct that the copy required shall forthwith be sent to person requiring it.

Concept clarity check:
Can a member authorize his friend to inspect minutes book on his behalf of him by signing a power
of authority? - No, sec 119 do

es not provide for authorizing anyone else to inspect the minutes
book.

l I Section 120: Maintenance and Inspection of Documents in Electronic Form:
Without prejudice to

other provisions of this Act, any doc., record, register, minutes, (DRRM):
(a) required to be kept by a company: or

(b) allowed to be inspected or co
may be kept or inspected or copi

Pies to be given to any person by a company under this Act,
es given, as the case may be, in e-form in prescribed form & manner.

ACEYE Every listed company or a company having >=

may maintain its records, as required to be maint
form.

1000 SH, DH and other security holders,
ained under the Act or rules, in electronic

Rule 28: FI oW x any other director or officer as Bo

D may decide - shall be responsible for
maintenance of e-records.

RNEYAH Records in e-form shall be available for inspection in e-form (on payment not > Rs, 10/
page)

Rule 27, 28 and 29 as per ICAI Module has been intentionally skipped due

to limited relevance of this
section,

L I Section 121: Report on AGM: r@

L Every listed public company shall prepare a report on each AGM including confirmation that the
Mmeeting was called, held and conducted as per provision of this Act and Rules

2. Report u/ss (1) shall be filed with RoC within 30 days of conclusion of AGM in Form M&T 15,

3. Default u/ss (2) - Penalty:
Company - Rs, 1 lakhs + Rs. 500/day after the first subject to maximum Rs. 5 lakhs
OID - Not less than Rs, 25,000 + Rs. 500/day after the first subject to maximum Rs. 1 lakh

7.29
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T

/i ils With Us:
RAJ KUMAR CHOUDHARY OR PRIT| CHAUDHARY. g

P\Nour-g-

169/4 SECTOR-50 £S5
& B
1800 1080

iD=
j DA
,;NngA
UTTAR PRADESH - INDIA - 201301
deder: PRITI CHAUDHARY, PRITI CHAUDHARY
Your Base B

Summary of Account as on 13-09-2024

|. Operative Account in INR

Not Registered

Savings 696601413602 31,446.22 Cr 110223005 ICIC0000031
TOTAL 31,446.22 Cr

Statement of transactions in Savings account number: 696601413602 in INR For the period 01-07-2024 To 13-09-2024

01-07-2024 |BF 1,82,04593 Cr
01-07-2024 EIUONUODOES3471924.'NOLDA AUTH/wwwcompletionna 1,67.684.00 0.00 1436193 Cr
05.07-2024 | CMIS/ CMS4291166237/1CICI SECURITIES LTD 0,00 129 143632201
09-07-2024 INF."IHFUD3590E34917U|C|CI CAR LOAN /| M D ENTERP 0.00 41,216.00 5557922 Cr
10-07-2024 | Auto Loan XX22128 EMI Ro] Kuma 4121600 0,00 | 1436322Cr|
07-08-2024 INFﬂNFT{O37ZD795940MC\CI CARLOAN/IMD ENTERP 0.00 41.216.00 ‘ 56,579.22Cr
10-08-2024 | Aute Loan XX22128 EMI o] Kuma 41,216.00 0.00 | 1436322C1)
02-09-2024 lNFﬂNF'T.'D37¢699D463UJME /JAI MAA ENTE 0.00 40,000.00 l 5436322 Cﬂ
[ 06092024 | INEANET/037521169731/PRITI CHOUDHARY/JAI MAA ENTE 0,00 5.00,00000 | 95436322 Cr|
{_06-09-2024 ﬂTGS/ICICR1201409050329462TIHDFCDOODfJE?NIVACITE 9,22,917.00 0.00 1 31,44622Cr
[T07-03-2024 | INFANFT/037540472221/ICICI CAR LOAN/| M D ENTERP 0.00 41121600 | 726622200
| 10-09-2024_| Auto Loon XX22128 EMI Roj Kuma 4121600 0.00 [ 31.44622.Cr
[T Page Total: 12.14,249.00]  10,63,649.29 0.00 0.00| 31,446.22 Cr
17 Legends for transactions in your account statement

INF - Internet fund transfer in linked accounts

VAT/MAT/NFS - Cash withdrawal at other Bank ATM's
BIL - Internet Bill payment or funds transfer to Third party

EBA - Transaction on [CICI direct
VPS/IPS - Debit card transaction
|[TOP - Mobile recharge

Sincerely,
Team ICICI Bank

Thisis a system—genercted statement.Hence, it does not require any signature.

— —— Sl Pamlnan Qanietratinn No MIV/ST/Bank & Find/4,
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Declaration and Payment

of Dividend _.
I 595-'5—5- 1 Provisions |  Funds related to Dividend f Punishment ]
- Definition - Sec 123: Declaration  + Sec. 125: TEPF |+ Sec. 127:
u/s 2(35? of Dividends o Establishment Failure to '
- Tm (Final/ - Sec124: Unpaid or o Creditstothe Fund = distribute
Interim) Unclaimed Dividend o Utilization dividend

Section 2(35) "dividend" includes any interim dividend.

Important points relating to dividend:
It is a distribution of profits.

» Final dividend is declared & approved by shareholders (by OR at AGM) on recommendation of
Board

The rate of dividend declared by SH shall not exceed the amount recommended by BOD.
» Dividend % is a proportion of nominal value or face value.

‘!

! l Concept clarity check:
‘ E BoD recommended 10% div. Can SH, by passing unanimous resolution, declare 12% dividend?- No!
! 2. Calculate the amount of dividend in following case:

'l No. of shares held = 50

: Face Value = Rs. 10; Market Value (in stock exchange) - Rs. 200; Purchase price - Rs. 190
SH approved and declared dividend = 10%
Amt. of dividend = No. of shares * Dividend * Face Value i.e., 50 shares * 10% * Rs. 10= Rs. 50
Note - Market value or purchase price is irrelevant for the calculation of amt. of dividend

Types of dividend:

| W, Classification based on time .8
| Particulars Interim Dividend Final Dividend
' Announcement | Announced and declared by 5H BOD at any time Recommended by BoD and
| between 2 AGMs. declared by shareholders
. at the AGM of the co.
Source Out of profits before final adoption of accounts. -
Sources for interim dividend = Surplus in PL or CY
profit or Prior Profits

Declaration and Payment of Dividend
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o

LA =

L, "”"‘

company has incurred loss during the CY upfo | Th  rate recommeng.
P ._vcedihgqlzla:r’;'er, then dividend not to be declared |by ﬂ“’ B“"d :

|at a rate higher than Avg rate of dividend declared |be increased .-
:b company during immediately preceding 3 FYs. members. o,
[ Can be revoked with consent of ALL shareholders. OﬂcT< d:claredr-'_
| revoked. '

L 1138
Dividend to be deposited in separate A/c of a scheduled bank within 5 days from date of declq

Classification of Dividend based on Nature of Shares 1R

i$1
i
I

____ Preference Shares (Sec 43) Equity Shares |
__ Cumulative Non-Cumulative (Default) .
Dividend gets accumulated Dividend is payable only [ Equity shares holder do not |

)
in a year of profit. No enjoy any preferential rights for

accumulation of profit dividends or repayment of ¢ ital
Holder not entitled to be | Rate of dividend depends upon
insufficiency of profits - paid arrears of dividend out | the dividend policy and avai]abiliiy
Payable from future profits.

| of future years ie., right to | of profits after satisfying Pref.
Unless this dividend is paidin | receive dividend expires if |SH rights

not declared in any year.

Arrears in dividend due to

full (inel. arrears), no dividend

is payable to ESH

I Section 123: Declaration of Dividend
1. Source: Dividend shall be declared or paid by

|
D00V WD

a company for any FY out of:

e —

I —

Y 4
‘ (a) (b) (0 ' d )
Profits* for that Fy Undistributed profits* of any Both (a) and | Money provided by
(current) arrived at previous FYs arrived at after (b) [Current

C6/56 fopr payment
after providing for providing for depreciation as per + Past of div. in pursuance
depreciation SchII (ie., credit balance in P4L | Profits] of guarantee given by
(Sch 1) and free reserves) ' the Govt

]

*Provided that - While calculating profits - exclude:
» unrealised gains, notional gains, or revaluation of assets, and
» any change in carrying amount of an asset/liability on measurement at fair valye.

Transfer to Reserves - A company MAY, before declaration of dividend

in any FY, transfep such %
of its profits for that FY as it may consider appropriate to reserves o

f the company.

L. Can capital reserve be used for payment of dividend? -No! Only free reserves can be used. |
2. Carried over previous losses and depreciation not provided in PY has to be set off against Cy

profits before declaration of dividend. . g

y 4 Declaration and Payment of Dividend
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4. Ts it okay if a company decides not to transfer any amount to reserves before dividend? =
~ Yes! Whether or not to transfer and what % fo be trf to reserve is left fo discretion of the

company !

2. For the purposes of Sec 123(1)(a), depreciation shall be provided in accordance with Sch IT
3. Rate of Dividend -

Board may declare interim dividend during any FY or at any time from closure of FY till holding
of AGM out of:

» Surplus in the P&L account or

> Profits of the FY for which such interim dividend is sought to be declared (past FY), or

» Profits generated in the FY till the quarter preceding date of declaration of interim dividend

Interim Dividend in case of loss in recent quarter (not Final Dividend):

In case the company has incurred loss during the current FY up to the end of quarter immediately
preceding the date of declaration of interim dividend, such interim dividend shall not be declared
at a rate > Average dividends declared by company during immediately preceding 3 FYs

Concept clarity check:
Is upper limit on rate of dividend (i.e., not > Avg of preceding 3 FY) applicable in case of profit
in current FY till preceding quarter? - No. Tn case of profit, % of dividend can be higher.

E Rule 3 Declaration of Dividend out of Reserves:I\Ca Al lut-g

In the event of inadequacy or absence of profits in any year, a company may declare dividend
out of free reserves subject to the fulfilment of the following 3 conditions, namely:

( ® | ©) T
Rate shall not exceed | | Total amount drawn from accumulated Balance in reserve
Average of dividend || profits <= 1/10th of [PUSC + FR] as per after such drawal
of 3 immediately latest audited FS not < 15% of PUSC
preceeding FY* l AND as per latest
: Amount drawn shall first be utilised to audited FS
| ’ t\ set off losses of current FY -

— BES

* This sub-rule (1) shall not apply if a co. has not declared any dividend in each of 3 preceding FY.

4, Dividend (incl. interim) - Deposit in separate a/c with scheduled bank within 5 days from

declaration

5. Dividend shall be paid by a company only fo the:

Fieglﬂer;d shareholder of such share or to his orderor | | to his banker and
shall not be payable except in cash. \
- 8.3

beclaration and Payment of Dividend
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L{; I Section

1

hibit the capitalisqy
: - Il be deemed fo P poro o o
ing in this sub-section sha oce id-upbonds 5 ares op
me’iif - frlas:r:f: :;‘ga company for the purpose of lssumilgzl 1:1”);:: members of the cop
z;oon; ::uoun'r for the time being unpaid on any shares held by

oncept clarity check:

ai by making ful| Mens

L Mr. Singh has purchased shares of Burraach ud.'f;:.::::. Ai.eanzhile, o b

. However, transfer of shares is not yet r'egisfe.r'e.d wit . éi h? = i T e ﬂ{e' W
dividend. Ts the company allowed to pay the dmderud to . Fie D'i‘gct'.ssed in detai i oc SO
company will keep the dividend till the registration is pending (

2.

¢ 12¢)
Can a company issye bonus shares in i ivi

means -

Bonus Point

124; Unpaid Divide
Where q dividend is

> the company sh
# transfer the to
bank) called th

nd Account ‘ﬁf@@f
declared byt not paic '

all, within 7 days
tal Unpaid/unc|aj
e Unpaid Dividen

» Pny interest @129
» Interest accruing

Proportion 1o amt,

» Company shaq||:

P.a. from the, date of such defau|t

°N such amount ghg| ensure to benefit of members of the oMmpany i
Femaining unpaid +o them,




i?l‘

4. Claimant shall apply to company concerned for payment of unpaid amount (prior fo frf. fo 1EPF)

5. Transfer of Unclaimed or unpaid amount to Investor Education and Protection Fund (LEPF)

» If remains unpaid or unclaimed for 7 years from the date of such transfer

» Tt shall be transferred by the company along with interest to the TEPF, and

» A prescribed statement containing details of such transfer shall be sent to TEPF Authority &
» Authority to issue receipt as an evidence of such transfer.

6. Transfer of Shares to IEPF
All shares in respect of which dividend has not been paid/claimed for »>= 7 consecutive years
:l:all |l:>e transferred by the company in the name of TEPF along with a statement containing such
tails.

Author's Note - Note that this section is talking about transfer of the “shares” itself and not
the unpaid amount of dividend. The trf. of unpaid amount is already discussed u/ss (5)
Provided that any claimant of shares trfd. above shall be entitled to claim the transfer of shares
from IEPF with such procedure and on submission of such documents as may be prescribed.

Explanation:
In case any dividend is paid or claimed for any year during the said period of 7 consecufive

years, the share shall not be +ransferred to Investor Education and Protection Fund.

7. Punishment for Contravention of this section:

Company Officer in default
Penalty Rs. 1 lakh + Rs. 500/d ~ |Rs. 25,000+ Rs. 100/day
Max penalty | Rs. 10 lakhs Rs. 2 lakhs

Section 125: Investor Education and Protection Fund

(Read with TEPF Authority (Accounting, auditing, transfer and refund) Rules 2016)
1 The CG shall establish a Fund to be called the Investor Education and Protection Fund (IEPF)

2 There shall be credited to the Fund—

a) the amount given by the CG by way of grants after due appropriation
law in this behalf for being utilised for the purposes of the Fund:

b) donations given fo the Fund by C6, 56, cos. or any other institution;

¢) the amount in Unpaid Dividend Account of companies transferred to Fund u/s 124(5)

d) theamount ingeneral revenue account of the CG which had been transferred to that account
u/s 205A (5) of Companies Act, 1956 and remaining unpaid on commencement of this Act;

e) the amount lying in TEPF u/s 205C of the Companies Act, 1956:

f) the interestor other income received out of investments made from the Fund.

(fa) all shares held by IEPFA u/s 90(9) of the Act and all resultant benefits out of such shares

g) the amount received u/s 38(4) ie. disgorged fund;
h) the application money received for allotment of any securities and due for refun 3

made by Parliament by

e — v 8.5

eclaration and Payment of Dividend 2™ANNS
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1) matured deposits with companies other than banking companies;
J)  matured debentures with companies; ' k) fo (i)
k) interest accrued on the amounts referred to in clauses (h) to 'e er, etc. for =7 H
) sale proceeds of fractional shares arising out of bonus shares, merger, etc, fop 5= rs

m) redemption amount of preference shares remaining unpaid or unclaimed for »=7 Yrs; ang
n) such other amount as may be prescribed.

Provided that no such amount referre

d to in clauses (h) to (j) shall form part of the F
unless such amount has remained unclai

ted and unpaid for 7 years from date it became due fop |!
payment.

Summary da Summary " ,
£ _ | Other
: Donationby ' Amt. of Upa General IEPF in Co. incomelrey

m
J§ 6 gronts 09/56/Cost| W ¥u/s 124 |\Revenie A/C| [hiAck 1954 vesiaal |
Amount Aboiian Matured ' sale proceeds Redemption = Shares held
L phicatio depositor  of fractional of pref. by IEPFA
disgorged money P |
Ws384) (=7 = debenture + shares shares (>=7 ' '+ Benefits
TR Intt. (57 yrs) (>=7 yrs) yrs) Ther'e_qp_ _J

+ The Fund shall be utilised for: [CD PRO]

a) the refund in respect of unclaimed dividends, matured
application money due for refund and interest thereon

b) promotion of investors' education, awareness and protection:

¢) distribution of any disgorged amount among eligible and
or deben'rures, shareholders, debenture—holders or dep

ositors who sy ered losses due
to wrong actions by any person, in accordance with orders mq
ordered disgorgement-

d) reimbursement of |

deposits, matured debentures, the

e) any other purpose

Provided that, where, as
to IEPF, after the expiry e entitled to get refyng out of IEPF
(constituted under Company Act 2013)

- Any person claimin

9 1o be entitled to amt referred u/ss (
thereof,

2) may apply to TEPFA for payment

. CG to constitute, by notification, an authority for administration of Fund consisting of:

( Chairperson
- [Ex-officio - Secretary, McA]

a CEO (appt. by C6)

Declaration and Payment of Dividend
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6. Manner of administration, appt. of members, holding of IEPFA meetings- As per prescribed rules
7. Resources - €6 may provide to IEPFA such offices, officers, employees, etc. - as prescribed.

8. The authority shall administer the Fund and maintain separate accounts and other relevant
records in relation to the Fund in such form as may be prescribed after consultation with CAAG.

9. Tt shall be competent for IEPFA to spend money out of Fund for carrying out the objects of IEPF.

10. Accounts of the Fund shall be audited by the C4AG of India (at specified intervals). Audited
accounts + audit report to be forwarded annually by IEPFA to the CG.

11, Annual Report: :

IEPFA to prepare its annual report (prescribed form and time for each FY)

Giving full account of its activities during the FY and

Forward a copy thereof to the C6 and

CG shall cause annual report + audit report to be laid before each House of Parliament

Y V V

Y

126. Right to dividend, rights shares and bonus shares to be held in
abeyance pending registration of transfer of shares
Notwithstanding anything contained in any other provision of this Act,
Where any instrument of transfer of shares has been delivered to any co. for registration and
Such transfer has not been registered by the company,
Such company shall:

YVVYVYY

Transfer the dividend w.r.t. such shares to UDA account Keep in abeyance - Any offer
(unless the company is authorised, in writing, by {ly:' of right shares u/s 62(1)(a)
registered holder to pay such dividend to transferee or issue of fully paid up bonus
specified in transfer instrument) shares

i 127. Punishment for failure to distribute dividends (77087 6T 5 Y11 308716718

» Where a dividend has been declared

» But, within 30 days of such declaration, it has not been paid or warrant has not been posted, to
entitled SH,

» The punishment shall be:

Every Director who is knowing a Company
party to default (not OID)
Tmprisonment Extend to 2 years AND NA
Fine - During the period Not < Rs, 1k / day - Default Simple Interest 18% p.a.
where default continues continues

R %

beclaration and Payment of Dividend
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committed where (L

Provided that no offence u/s 127 shall be deemed fo?e l::::y 3 .
(@) the dividend could not be paid by reason of the operation s : d those directi _
(b) SH has given directions to company regarding payment of d!Vldeﬂd an 10N Canpe,

be complied with and the same has been communicated to .hlm

(3 conditions - Given directions + cannot comply + commu:ucafe)
(c) thereisa dispute regarding right to receive the dividend: s |
(d) the dividend has been lawfully adjusted by the company against any sum due from Sl’lﬂr‘e}\olde,.' .

(for example - adjustment of calls in arrears), or

(e) for any other reason, the failure to pay the dividend or to post the warrant within the Periog
under this section was not due to default on part of company.

Modification for Nidhi Company (w.r.t. Sec 127):
In case of Nidhi Compan
sec 127 if:

> declaration of dividend is announced in local la
» announcement is also displayed on the notice

Y. where dividend payable is <= Rs 100, it shall be sufficient compliance of

hguage in one local newspaper of wide circulation,
board of the Nidhi for at least 3 months.

Concept clarity check:

The company is responsible to post the dividend warrant within 30 days of declaration of dividend.

However, if such post doesn't reach SH within 30 days, it's not the responsibility of the company
Hence, company cannot be penalised if warrant doesn't reach before 30 days.

Dividend Timeline:
30 days g 7 years
5 days 7d 0
ay ays 90 days

' r* 8%
Declared | Deposit ||

i | Pay dividfe':-r—lg ) . Transfer | " Statement | ( After 7 years
dividend amount | I amount to } | unpaid or ' of unpaid from trf 1o
in separate | ’[ shareholder y " unclaimed
i

dividend > | UDA > Trf
bank Ale ’ J al':f-;'m_)f': . Website | |dividend o IEPF
j

—_——

i

&é

To sit and do nothing, we first
need to reach at that top!

e b p—

-8
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@ Chapter 9) Accounts of Companies

Ll g
— - AT e
Books of Accounts to be kept by co/ 3 VI e
| Financial Statement : 134« :, Financial Sfafemenf Boards Repor e‘l'c
i Per-iodical financial results 135 | Corporate Social Responsibility
',130 | Re-opening of accounts on Court'sor 136 |Right of Member to Copies of Audited 1
| Tribunal's Orders ; |FS A
131 | Voluntary Revision of FS/Board's Report | 137 | Copy of FS to be Filed wufh Registrar |
132 | Constitution of NFRA 138 |Internal Audit | > 25 .
|
Form Purpose BT |

AOC1 Statement containing salient features of FS of subsidiaries/ associates/JVs
AQC 2 Details containing contracts or arrangements entered into with related parties
AOC 3 Statement containing salient features of the audited FS
AOC3A  |Detailed statement on FS to be filed by co. complying with Cos (Ind AS) Rules
AOC 4 Form to file a FS and other documents of the company with the Registrar
AOC 4 (XBRL) | XBRL doc. in respect of FS and other documents to be filed with the Registrar
AOC 4 (CFS) | Form to file CFS s and other documents with the Registrar
AOC 4 (NBFC) | Form for NBFCs to file financial statement and other documents with the
Registrar
AOC5 Notice to declare the address of the location in which the BoAs are maintained

Important Definitions

"Books of account” includes records maintained in respect of:

sums of money received sales and assets and items of cost
and expended purchase liabilities u/s 148

Financial statement in relation to a company, includes:

BS as at P&L account CFS for | Statement of || Explanatory
end of FY | (in case of NPO - Income & Exp a/c EYZ change in equity || note annexed

*Provided that FS, w.r.t. OPC, small co. and dormant co. and Private co. (startup), may not include CFS;

"Book and Paper" and "Book or Paper": Includes: [WARM DVD]

Books of N, , N
A caunte Deeds Voucher Writings  Documents Mmute.rsr 1 F?eglsfers J

maintained on paper or in electronic form;

9.1

Accounts of Companies :
; NN
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Section 128: Books of account, etc., to be kept by comPCmY: .
For the purpose of this section, books of accounts (BOA) means - o

‘relevant books and papers and-financiat-statement-(FS)
1 Company to prepare BoA:

0 pre 0A! : =
Every company shall prepare and keep BOA and FS at its RO every
Giving a true and fair view of state of the affairs

> of - the company, including that of its branch office(s), and
> explaining all such transactions and

Such books shal| be kept on aceryal basis and as per the double entry system of accounting

Note - Such oA may be ke

Pt at such other place in India as BoD may decide. Infoprm Ro¢
within 7 days of such decision - by filing a notice in writing (Form AOC -5) giving full address of
such place.

Provided that -

Companies may keep books in e-mode in prescribed manner.

hing BoA & FS in e-form [A bold fs - roc) :
Such BOA in e-mode shall remain accessip|e in India at all times so as to be usable for
subsequent reference.

> Features of accounting software:
.
»

For FY tommencing after 1/4

1 & . " creatin an edit o of
recording audit trqil of | ensuring that audit tpqij ’ . 8
every transaction and j

| | cannot be disabled, and each change made in A8
~ . S — N u‘__f_dﬁa_‘r‘e_of_sg_cﬁh_cﬁznges. J
BoA shall be retained completely in original format info. shall remain complete & unaltered,
Info. received from branch office - not be altered + keep in manner depicﬂng what was
originally received from the branches.

Info. of such e-record shoul

v

v

VVVVYVY
»
=
(2]
=
Ny
5
S
(=]
-3
o
(7))
w
=
o
-
o
-
o
(]

Name of

|
| .
| the service |l protocol (IP)

Infernet l’ location of

' where BOA are
_ maintained on C,m
' _ address of | Th:;?::;ie | | address as provided by

| Provider service provider | | P ) @CG provider |

*Where service provider is located o/s India, name & add. of person in control of BoA in India

9.2 S
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Note: Such BoA can be maintained at branch even if such branch is outside India . J

3. BOA for inspection for directors only: ) 'F
BOAmammngd | > open for inspection at RO or other place in India
withinIndia [ » by any members director
: | » during business hours |
BOA maintained |> Director shall furnish a request to company setting out the full details
outside India of the financial info. sought and the period for which it is sought.
» Company shall produce such info. to director within 15 days of date of

receipt of the written request.
» Such info shall be sought for by the director himself and not by or
through his power of attorney holder or agent or representative.
Note - Inspection of BoA of any subsy company shall be done by person authorised by a Board

resolution.

4. Where inspectionis made u/ss (3), officers and other employees of company togive all assistance
to the person making such inspection.

5. BOA to be kept in good order:

BOA (together with vouchers relevant for entries) pertaining to the period:

» not less than 8 FY immediately preceding a FY, or

» where company had been in existence for <8 yrs, w.r.t. all preceding years

together with vouchers relevant to any entry in such books of account shall be kept in good

order.

Note - If investigation ordered - C6 may direct that BoA may be kept for longer period.

6. 1In case of contravention of such provision, following shall be responsible:

WTD in charge Any other person of company charged by BoD
MD CFO :
of finance with such duty

for a fine which shall not < Rs. 50,000 which may extend up to Rs. 5 lakhs

Note - This section majorly talks about books of accounts and books and paper. Although, FS is
mentioned in the first subsection, but details of FS is discussed in Sec 129 below.

N\ 9.3

Accounts of Companies
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Ction 129: Financial Statement (FS)

L

her that nothing contained in this sub-section shall apply fo: il 1&51: -
|| electicity other class of company for which ?@
9.0, ) [ company | | of FS specified in other Act

| Provided also that Fs shall not be treated as not disclosing a true and fair view of the
| affairs of the company, merely by reason of the fact that they do not disclose:
~ Incase of: Matters which are not required to be disclosed by:
Insurance company Insurance Act, 1938, or IRDA Act, 1999
Banking com Banking Regulation Act, 1949
Electricity company Electricity Act, 2003
Governed by othen law | by that |aw

At every AGM of company - BoD shall lay before such meeting - FS for the FY

Provided that company shall
salient features of Fs of

also attach along with its Fs - a Separate statement containing the
its subsidiary, associates or JV in Form AQC - 1

Rule 6 Manner of Consolidation
CFS shall be made in accordance with provisions of Sch TTT « Applicable AS

Provided that - If o company is not required to prepare CFs under the AS, it shl| be sufficient
if it complies with provisions of CFS in Schedule ITT of the Act.
Provided further that - no

thing in this rule shall apply w.rt. prep of CFs
following:

if it meets AL fhl
i. itis wholly/partially owned subsidiary of another company and

7 allits other members, including those not otherwise entitled to vote,
> having been intimated in writing and

» donot object to the company not presenting CFS
ii.  securities are not listed or are

1

not in the process of listing (in or outside In&ia), and
iil. ultimate or any intermediate holding company files CFS with the RoC in compliance wlth;Inlg;j
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Pl
"wluu FS do not comply wlfh AS, company shall disclose in its FS:

6. C6 may, on its own or on application by companies, exempt any class of companies fmm complylng
with this section, if it is considered necessary in public interest.

7. If company contravention this secfion following shall be responsible'

| ~ orin absenoe of my ofﬁcer' menhoned ubave al I dlrecfors -
Punishable with - Jail up to 1 year or fine Rs. 50,000 to Rs. 5 lakhs or BOTH

I Section 129A. Periodical financial results ‘@
€6 may, require such class or classes of unlisted companies, as may be prescribed:

(b) to obtain approval (c) file copy with RoC
() peepare fihanclal of BoD & complete within 30 days of
‘ resulf: 2t fh;cotlnt;p::y audit/limited review of ~ completions of relevant
on da.'c perlo.buecz P 's. such results in manner period with pr'escrlbed
_ = 7"? preseh S as prescribed; fees. y

Orders:

& I Section 130 - Re-opening of Accounts on Court's or Tribunal's
1. A company shall not re-open it BOA and not recast its FS unless:
» An application to Court/Tribunal in this regard is made by: [CISCO]

C6  Income Tax Auth. SEBI = Other stat. body  any person concemed;

» And an order is made by court or Tribunal to this effect that:

o the relevant earlier accounts were prepared in a fraudulent manner, or

o the affairs of company were mismanaged - casting doubt on reliability of FS
Provided that the court or Tribunal shall give notice to - C6, ITA, SEBI, etc. and consider their
representation, if any, before passing orders.

2. Without prejudice to the provisions contained in this Act the accounts so revised or re-cast
under sub-section (1) shall be final,

3. No order shall be made u/ss (1) for re-opening of BOA relating to a period earlier than 8 FY
immediately preceding current FY,

Provided that, on investigation, where CG has directed for keeping BOA for period > 8 years,
the BOA may be ordered to be re-opened within such longer period.
N 9.5

U N E——
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UST, Accounfs> |
| N ) '
S Conddered - possed | Revsed

AT SR Wl | T NS

1. If it appears to directors of a company that:

(_I;;o;—co do rio‘hl)'“compl—y with Sec 129 or J BoD report do not comply W'*L&£}§4'
they may prepare revised FS or Bob report:
> inrespect of any of 3 preceding FY

after obtaining approval of the Tribunal

»
» onan application made by the company in Form NCLT 1 within 14 days of BoD decision and
> acopy of order passed by Tribunal shall be filed with Registrar within 30 days:

Provided that Tribunal sha

Il give notice to C6 and ITA and shall consider their representation,
if any, made by that Gover

nment or the authorities before passing any order under this section,

Rule 77 of NCLT Rules 2016
> Application shall contain following particulars:

FY or period to which such accounts relates
Name and details-MD, CFO, i

Where accounts are audited -
Copy of board resolution
Grounds for seeking such revision

Disclose facts if majority of dir./auditor has changed immediately before such appln.

Company to advertise q
Tribunal to issue notic

Tribunal to pass appro
On receipt of Tribuna

pplication - At least 14 days before date of hearing,
e fo auditor of original FS and give OOBH.
priate orders as it may deem fit.

I's approval, call for GM and notice of such
 Statement of directors and auditors -
On approval in GM - File such revised FS + statement - ROC within 30 days.

2. How much can you alter FS or report of previous Fys?

Where copies of previous FS or report have been sent out fo members or delivered to Registrar
or laid before the Company in general meeting, the revisions must be confined to:

YV VV VvV Y

Y 7 s s

9.6
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= *” repon‘ shnll be supp

How previous FS or eh'l'ed Byﬁdo cument indicating correctior
Function of company's auditor in case of revised FS e BB e
require th‘e directors to take prescribed steps. ,

i f = iy

Note - Here, apphcahon will be made to Tribunal only. Courts (e.g dlsfr-icf oour'r) cannot be
involved.

once ity check: 1 Ii'__.q‘r_.'
A Ltd. applled to Tribunal for revising FS on Dec 2022. Such application was approved and
revisions were made. A Itd again applied in March 2023 for revision board reporf Is sucﬁ
application valid?
Yes! The limit of once in a year is for each of these - FS and BoD report. As in Dec 2022,
application was made to revise FS, one application for revising Board report can be made.

Section 132 - Constitution of National Financial Reporting Authority &74%
€6 may constitute NFRA to provide for matters w.r.t. Accounting & Auditing Standards (ASS).

2. Functions of NFRA (subsection 1A and 2 read with Rule 4, 6.7.9)
» NFRA to protect public interest and interest of investors, creditors and others by:
*  establishing high quality AAS, and

*  exercising effective oversight on accounting and auditing functions.

™

» NFRA shall exercise the following function:

*  Maintain particulars of auditors appointed in Cos./BC
Recommend AAS for CG's approval (NFRA to seek and consider ICAT's recommendation)
Monitor and enforce compliance with AAS.

g Rule 7: Accounting Standard

To ensure compliance with accounting standard by a company/BC, NFRA:

may review FS and request additional info. from company/auditor, if necessary

may require personal presence of officers &auditors for additional info. for FS review
+  shall publish its findings on non-compliance on its website unless not in public interest
+  where NFRA finds violations of AS - it may further investigate.

73 Rule 8 Auditing Standard
To ensure compliance with auditing standard by a company/BC, NFRA may:
. review working papers and communications related to the audit.
. evaluate the auditor's quality control system and documentation.

95/
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perform other testing of audit and quality con’r.rol procec.iu:es :jcr:::s’::::;res _
require auditors to report on governance practices and ris red'tor i c|m.iﬁc;*. k:
seek additional information or the personal presence of the au :‘* o ions,
shall monitor and enforce through experienced officers or exp: s 'ubnc ir.ﬁ-er.es.i. o
shall publish findings on non-compliances, with exceptions for p ang
confidentiality.
report with proprietary information to the C6. ' |

is:::s:gs:r: ::t:akepenforcemintpac’rion if laws or standards are violated by an auditop

Oversee Quality of service of professions associated

with ensuring compliance of AAS and
Suggest measures for improvement therein.

@ Rule 9: Overseeing quality of service:

NFRA may instruct auditors to improve audit quality, specifying a detailed plan with
time-limits. Auditors must im

plement the required improvements and report compliance
to NFRA.

NFRA monitors the auditor's progress and takes appropriate actions based on the
improvements made.

ted to auditors' quality of service to the Quality Review
Board or request reports from the Board.

NFRA may seek assistance

from experts for oversight and monitoring activities.

> Promote awareness for compliance of AAS

» Co-operate with hational and international organisation for adherence to AAS
» Other incidentq| functions

3. Constitution of NFRA:

ntancy, auditin

g, finance or law, and
> 15 consisting of part-time & full

-fime members qg Prescribed:

Such chairperson and members shall:

give declaration to €6 regarding
no conflict of interest or lack of
indepedence

hot associate with any audit firm (or related
consultancy firm) during course of such appt
+ 2 years after ceasing Y
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o | Joint Secretary | :
IRe ntative Accountant GeneraljorlPrmc: al Direc‘tom '
| RBI Representative |

I'sEeT e Executive Director (ex-officio)

| [President TcAT — — :f::;:: Director (ex-officio)
Chairperson, AS Board, TeAT | EttothicioD

Chatrperson AAS Board, ICAI‘ Ex-officio

[ Two experts

From the field of accountancy, auditing, finance, or Inw i- Al

4.

Powers to investigate: The NFRA shall "

> have powertoi investigate, either suo motu or on reference by C6 into matters of professmnal
or other misconducts under CA Act, 1949
Provided that - where NFRA has initiated such investigation, no other institute shall initiate
or continue any proceedings in such matter.

> have same power as vested in civil court: [A IPC]

Discovery and production of BoA and other docs at specified place & time;

summoning and enforcing the attendance of persons and examining them on oath; and

inspection of any books, registers and other docs. of company at any place.

issuing commissions for examination of witnesses or documents;

> where professional or other misconduct is proved, have the power to make order for:
a. Fine:

Person liable: Minimum Maximum
Individuals Rs. 1,00,000 5 times of fees received
Firms Rs. 5,00,000 10 times of fees received

b. NFRA can debar a member/firm from audits and valuations for 6 months to 10 years
based on their discretion.

5. Any person aggrieved by order of NFRA u/ss (4) - may prefer an appeal before Appellate
Tribunal.

Additional points of NFRA:

Head office New Delhi

Meeting At any place in India as it may deem fit

Books of accounts Maintain in manner as prescribed in CG in consultation with C&AG
Audit CaAG

Annual Report Each FY, giving full account of its activities during FY

Forward to CG (annually) | > Accounts as certified by C&AG
CG to lay these reports | > Auditor's report thereon

before each House of » Annual Repot
Parliament

9.9
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Rule 3 of NFRA Rules: Classes of companies or BC governed by NFRA: {7

NFRA may undertake investigation of auditors of following classes of companies and B¢;

> companies whose securities are listed on any stock exchange in India or outside Indiq;
» unlisted public companies having:

PUSC not less than T/0 not less than outstanding loans, debenm
500 crores, or Rs.

1,000 crore deposits of not less than Rs. 500 Crore
—— ores]

as on the 31st of March of immediately preceding FY
> insurance cos., banking companies, electricit
Act.
any BC or company or person, etc. - on a reference made to NFRA by CG in public inferest
» BCincorporated outside India which is subsidiary or associate of any of the above mentioneg
companies if the income or net worth of

such subsidiary or associate company > 20% of
consolidated income or net worth of such above mentioned companies,

!

y companies or companies governed by spegig|

h 4

Every BC, (other than company as defined in section 2(20)), formed in India, and governed under

this rule shall, within 15 days of appointment of an auditor u/s 139, inform NFRA in Form NFRA-
1, the particulars of the auditor so appointed.

Where PUSC or T/0 or o/s loans fall below limit for 3 consecutive years - NFRA stops governing.

I Section 133: C6 to prescribe Accounting Standards (AS):

C6 may prescribe AS or any addendum thereto, as recommended by ICAT, constituted u/s 3 of CA
Act, 1949, in consultation with and after examination of recommendations made by NFRA.

Provided that:

> Until NFRA is constituted u/s 132,

» the CG may prescribe the AS or any addendum thereto,
> as recommended by ICAT, in consultation with and after examination of recommendations

by National Advisory Committee on Accounting Standard (NACAS) constituted u/s 210A of
Companies Act, 1956 (previous law)

Note - Since NFRA constituted in 2018, hence this proviso lost it operating effects.

I Section 134: Financial Statement, Board's Report, etc. (@@@f@f@'@'
1. The FS, including CFS, shall be approved by the BoD before it is signed on behalf of BoD by:

» Chairperson of the company, if so authorized by BoD or else - 2 directors (1MD), AND
» CEO,CFOand Cs

before it is submitted to auditor for his report thereon.

In case of OPC - Sign by one director only.
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r commem‘s on ve%

3 ; : Vi -l “ y i S =
4 C ver;e rernar'k ”by qudffor in his reporr ﬁq rb ) CS
in pmctwe in has secrefarial audit report

o particulars of | material change and commitments (con‘rmcfs and arre J
loan, guarantee - affecting fin. position of company with related pa?"‘l’i'
_investments u/s 186  between end of FY and date of repor? 188 (Form AOC -2)
“amount proposed ‘ra ! the conservation of energy, tech [ e e e f
be carried toany  absorption, forex earnings and outgo |
dividend
reserve | eEh as prescribed J (0w n Faireg

statement i mdncatmg developmen'r Policies on director-"s“: i‘ details of p-olicy developed and
‘implemented on CSR initiatives

& implementation of risk mgt. appointment and rem.
. policy and risks identified therein ' (if covered u/s178) | taken durmg the year

in case of listed company and every other public company having CTTR
~ such PUSC >= Rs. 25 crores - statement indicating the manner ~ Other matters as
in which formal annual evaluation of performance of Board, its may be prescribed

Corp_mi'rfees and of individual Directors has been made e et

Provided that - where above disclosures are made in FS already, such disclosures shall be
referred to instead of repeating it in BoD's report

Provided further that where policies are made available on company's website, if any, it shall
be sufficient compliance of the requirements under such clauses if the salient features of the
policy and any change therein are specified in brief in the Board's report and the web-address

is indicated therein at which the complete policy is available

Note - In case of OPC or Small co, C6 may prescribe an abridged Board's report.

BoD report shall, in case of a OPC, mean a report containing explanations or comments by the
Board on every qualification, reservation or adverse remark or disclaimer made by auditor in his

Accounts of Companies
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"' ‘.A.l 3 ; Cl { na >TA7 ¥ A il AS alall 7.
o inpreparation of the annual accounts, the applicable AS had
~ explanation relat ing to material departures;

%) e _‘r ™ L ".
Directors had selected such accounting policies and applied them 'congistently m‘dn ol
Judgments and estimates that are reasonable and prudent so as to give a true and

~ of the state of affairs of the company at the end of FY and of the P4L for that

b.

c. Directors had taken Proper and sufficient care for:

* the maintenance of adequate accounting records as per this Act
*  safeguarding the assets of the company and

for preventing and detecting fraud and other irregularities;

the Directors had Prepared the annual accounts on a going concern basis; and

the Directors, in the case of a listed company,

(IFC) to be followed by the company and that sy
effectively.

had laid down internal financial controls
ch IFC are adequate and were operating

Explanation: For the purposes of this clause, the term "IFC"
*  the policies and procedures adopted by the company

for ensuring the orderly and efficient conduct of its business,

including adherence to company's policies, the safeguarding of its assets, the prevention

and detection of frauds and errors, the accuracy and completeness of the accounting
records, and the timely preparation of reliable financial information:

means:

f. the Directors had devised

pProper systems to ensure compliance with the provisions of all
applicable laws and that su

ch systems were adequate and operating effectively.

Sign on BoD report - Chairman, if authorised. Or else, 2 directors (1 MD)
Note - In case where in the co. there is only 1 director, FS shall be signed by such 1 dir. (e.g. OPC)

7. A signed copy of every Fs, including CFS, if any, shall be issued, circulated op published along with:

[ Vany notes annexed to or forming part of such FS | auditor's reporty) (B

If a company is in default in complying with this section:
Company liable to penalty of Rs. 3 lakhs; OID shall be liable to penalty of Rs. 50,000

Rule 8: Matters to be Included in Board's Report
1. BoD's report shall be prepared based on standalone FS of the company and shall report on

highlights of performance of subsy, associates and JVs and their contribution to overal|
performance of company

Accounts of Companies
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“II

| lu'l‘.
(“) Withe change in nature of
KMP who were appointed or have:res[" ned
:(inn) statement regarding opinion of Board w.r.t. in'regrrry experj'_ _ _,_on?i xperience of
independent director appointed during the year”.
(w) names of cos. which have become or ceased o be its subsy, JV or assoc. duriag«fhe
year; | a9 Lok 1ot
(V)  the details relating to deposits, covered under Chapfer Vof the Ac1' ) Ll
a. accepted i +
b. remaining unpaid or unclaimed as at the end of the year; ) 2R
c. any default in repayment of deposits or interest thereon during the year and if So,
number of such cases and the total amount involved:

[ at the beginning of year J Fnax during the ye.arj L at the end of year ]

(vi) the details of deposits which are not in compliance with requirements of Chapter V:

(vii) details of significant and material orders passed by regulators/courts/tribunals
impacting the going concern status and company's operations in future;

(viii) details in respect of adequacy of internal financial controls w.r.t. FS

(ix) a disclosure, as to whether maintenance of cost records as specified by the C6 u/s
148, is required and accordingly such accounts and records are made and maintained,

(x) astatement that the company has complied with provisions relating to the constitution
of Internal Complaints Committee under the Sexual Harassment related Act

(xi) details of application made or any proceeding pending under IBC during the year along
with their status as at the end of the financial year.

(xii) the details of difference between amount of valuation done at time of one time
settlement and the valuation done while taking loan from the Banks or FI along with
reasons thereof.

I Section 135: Corporate Social Responsibility (CSR): (RFIONE 111200 13)87 14802 41720k

Read with Companies (Corporate Social Responsibility Policy) Rules, 2014

" (iil) details of directors or
lH"..Nﬂ

1. Every company having:
» net worth >= Rs, 500 crores, or _
» turnover >= Rs. 1,000 crore or } . During immediately preceding FY |
» net profit >= Rs. b crores
shall constitute CSR Committee consisting of 3 or more Directors (at least 1 independent
director)

Company Type CSR Committee Composition
Co. which is not required fo appoint ID | 2 or more directors (without any ID)
Private company with only 2 directors |2 directors
Foreign company covered under these | CSR Committee with at least 2 persons - one as per
rules : section 380(1)(d) & one nominated by the foreign co.

\ 9.13
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L. If any of the limits not met
2. Net profit to be considered

as per Sec 198 i.e., Profit Before Tax.

Exemption - Where the amount to be spent by company u/ss (5) <= Rs. 50 lakhs 50'lakhs,- CSR COMMitte,
shall not be applicable. In such case, function of CSR committee to be discharged by Bop

- Board report u/s 134 1, disclose the composition of CSR committee

. Function of CSR committee:

»  Monitor CSR policy of company
. The Board of such company shall:
(@) after taking into accou

. The Board shall ensure that the company spends, in every FY,
» at least 2% of average net profits

> made during the 3 immediately preceding FY
in pursuance of its CSR Policy

Note - Where company has not ¢

ompleted 3 FY since incorp. - Take aver
preceding FYs (i.e., Jitne saal +

age of such immediately
ha, unka average lo)

Provided that the company shall

give preference to the local area
operates, for spending the amou

and areas around it where it
nt earmarked for CSR activities:

es to any ongoing project, tr

Schedule VIT, within 6 months of expiry of the FY

prescribed.

£3] 45 per Rules

Where company spends an amount in excess of requirement, such excess amount may be set off
against requirement to spend u/ss (5)u

p to immediate succeeding 3 FY provided that:
() such excess amt. shall not include the surplus arising out of such CSR activities
(if) the Board of the co

mpany shall pass a resolution to that effect.
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ce of i‘l's CSR Pohcy shall tah
"“"Sfm"‘edwmumfmmendofmoas‘ scial ac opened inany s
ﬂ“’w"' W “b"‘k Yo be called "Unspent Corporate Social Respons:bilrl'y Accounf ,and e
> spent it in Pursuance of obligation towards CSR Policy within 3 FY / from date of such t “
> failing which, the company shall trf. the same to a Fund (as per sch VIT) within 30 days from
date of completion of the 3rd FY. el

7. Default u/ss (5) or (6): FAR.

Y T e

CT'O shall be Imble to penalfy - Lower ofj OID shall be ltable to pemlfy - Lo

> 2xof (amt. required to be transferred > 1/10thof (am‘r reqmred‘l’obe rans d
to the Fund or unspent CSR account) or 1 ' to the Fund or unspent ( CSR cm) r

> Rs.1crore 0> Rs 2 Iakhs -

I ——————— -__.'.'___'._-_

l Al T

Companies (Corporate Social Responsibility Policy) Rules, 2014
"CSR" means the activities undertaken by a Company in pursuance of its statutory obligation u/s 135
as per provisions contained in these rules, but shall not include the following, namely (SPEL FB)

Sponsorship | = Political Employee Law | Foreign B—J.slne;sj

(i) activities undertaken in normal course of business of the company.

Provided that any company engaged in research and development (R&D) activity of new

vaccine, drugs and medical devices in their normal course of business may undertake R&D

activity of new vaccine, drugs and medical devices related to COVID-19 for FY 2020-21 to

2022-23 subject to the conditions that:

(a) such R&D activities is carried out in collaboration with institutes mentioned in Sch VII;

(b) details of such activity to be disclosed separately in Annual report on CSR (in BoD report);

(ii) any activity undertaken by company outside India except for training of Indian sports
personnel representing any State or UT at national level or India at international level;

(iii) contribution of any amount directly or indirectly to any political party u/s 182 of the Act;

(iv) activities benefitting employees of the company;

(v) activities supported by cos. on sponsorship basis for marketing benefits for its products;

(vi) activities carried out for fulfilment of any other statutory obligations under any other law

"Administrative overheads” means:

» expenses incurred for 'general mgt. and admin’ of CSR functions

» but shall not include expenses directly incurred for designing, implementation, monitoring,
and evaluation of a particular CSR project or programme.

"Net profit" means net profit of a company as per its FS, but shall not include the following,
namely:

Accounts of Companies
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m overseas branch(es)of co, whefher operated as sepx 5
drecéi .tfg-om'-o‘l'her'“companies.'in'India,'whichfdf’e"lco“e'?edw'-u{'u ; T
with prov. of"'secl"l'35of the Act. FONETE .._"‘ el
B O oing p'-' ject" means a multi-year Project undertaken in fulfilment of its CSR«*
-I« :ﬁq\iing' timelines <= 3 years excluding FY in which it was commenced, and shall 'lnclu > Such
4.3 prajecf that was initially not approved as q multi-year project but whose duration has
| extended beyond one year by the board based on reasonable justification.

Rule 3: Applicability:
Every co. including its holding,
office or project office in India

g

R

or subsidiary and a foreign company u/s 2(42) having branch
which fulfils criteria u/s 135(1) shall comply with section 135,

Provided that net worth, turnover and net

profit of a foreign company shall be computed as per
Balance sheet and PAL prepared as per Se

ction 381 and 198 of the Act

Provided further that a company havi

Mg any amount in its unspent CSR account u/s 135(6) shall
constitute CSR committee and compl

y with CSR Provisions [Amendment]
@ Rule 4. CSR Implementation

2. Every entity, covered above,

who intends to undertake an
with the CG by filing form ¢

Y CSR activity, shall register itself
SR-1 with Registrar,

Form CSR-1 shall e signed
CA,CS or CMA in practice.

and submitted electronically and shall pe verified digitally by

On submission thereof, a unique CsR Registration Number shall be generated automatically.

A company may €ngage international o
Or programmes as per its CSR policy a
for CSR,

rganisations for designing, etc, o

f the CSR projects
s well as for capacity building of

their own personnel

] - A company may also collaborate wit
: manner that CSR committe
such project.

h other companies for undertaking projects in such a
es of respective cos. are in a position to report separately on
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il |
errecr.

R o it A e i DA
6. Iﬂ case of ongoing project, Board shall monitor the implame'nfa‘rflbri;o.f.xr'hc:tir!bfliéf7-
aPproved timelines and year wise allocation and shall be competent to make modifica

I ‘any, for smooth implementation of the project within the overall permissible time per

e ot
Note - International organisation can also be engaged for CSR implementation.

T

Rule 5: CSR committee: - .
CSR Committee shall formulate and recommend to the Board, an annual action plan in pursuance

of its CSR Policy, which shall include the following, namely:
(@) the list of CSR projects that are approved to be undertaken in areas specified in Sch VIT;

(b) the manner of execution of such projects:
(¢) the modalities of utilisation of funds and implementation schedules for the project;

(d) monitoring and reporting mechanism for the projects: and
(e) details of need and impact assessment, if any, for the projects undertaken by the company:
Provided that Board may alter such plan at any time during FY, on recommendation of its CSR

Committee, based on the reasonable justification to that effect.

3] Rl 7: CSR Expenditure]
1. Board shall ensure that admin overheads shall not exceed 5% of total CSR expense for the FY.
2. Any surplus arising out of CSR activities shall:

> not form part of business profit of a company and

> shall be ploughed back into same project or

» trf. to Unspent CSR Account and spent as per CSR policy and annual action plan or

» trf. to a Fund specified in Sch VII, within 6 months of expiry of the FY.

. Covered above.
4. CSR amount may be spent for creation or acquisition of a capital asset, which shall be held by:

(a) section 8 company, or aRegistered Public Trust or Registered Society, having charitable

objects and CSR Registration Number:; or
(b) beneficiaries of said CSR project, in the form of self-help groups, collectives, entities; or

(c) a public authority:

Provided that any capital asset created prior to commencement of this Rule, shall within
180 days (may seek further 90 days) comply with this provision.

g Rule 8: CSR Reporting
1. Board Report pertaining to any FY shall include an "Annual report on CSR"

2 1In case of a foreign company, the Balance Sheet u/s 381 of the Act, shall contain annual
report on CSR

** Annual Report on CSR containing particulars specified in Annexure I or IT, as applicable.

\ 9.17
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=

ssment: =y L oo
ry co. having avg CSR obligation »= Rs, 10 crores in 3 immediately preced
undertake impact assessment

-~ through an independent agency, ‘ .
> oftheirCSR projects having outlays >= Rs, 1 crore, and . '.." " A
[ 50 5 which have been completed not less than 1 year before undertaking the Impact stug
. | (b) Impact assessment reports - Place before BoD & annexed to the annual report on Csp
(c) Company undertaking impact assessment may book expense towards CSR for that y,

not exceeding higher of [Amendment];
» 2% of total CSR exp. for that Fy op R Il
> Rs. 50 lakhs

[Amendment] _
Every company covered under Sec 135(1) shall furnish a CSR report in Form CSR-2 to Registrqn
for the preceding Fy (2020-21) and onwards as an addendum to Form AOC-4 or AOC-4 XBRL
or AOC-4 NBFC (Ind AS), as the case may be.

Provided that for the

preceding FY (2020-21), Form CSR-
before 31st March Jun

e 2022, after fi ling Form AOC-4, etc.

Additional clarifications on CSR:
L. Read Sch VIT from ICAT Module Pg. 9.44 (not imp. from exam point of view, Just read
casually)
2. Entries in Sch VIT is to be j
. 3. CSR activity should be take
| 4. Expense incurred by foreig
spend of the Indian subsidi

2 shall be filed separately on op

nterpreted liberally,

NUp asaproject. One-off events such as marathon won't qualify

n holding company for CSR activities in Indiq will qualify as CSR
ary if, it is routed through Indian subsy.

COVID related clarifications:

L. Following spendings are eligible CSR activity:

COVID-19 related activities
Creating health infrastructure for COVID Care

Establishment of medical 0Xygen generation and storage plants

Manufacturing and supply of Oxygen concentrators, ventilators, cylinders and other
medical equipment for countering COVID-19

COVID- 19 vaccination for persons other than the employees and theip families

Carrying out awareness campaigns or public outreach campaigns on COVID vaccination
program,

» Setting up makeshift hospitals and temporary COVID Care facilities
> Fortheactivities related to "Harr Ghar Tiranga" campaign, such as mass scale production
and supply of the National Flag, outreach and amplification efforts and other related
activities e
2. Companies including Government company may undertake ﬂw acﬂviﬂes. or pro Jects
or programmes using CSR funds, directly by themselves or in collaboration as sharec!

Y V VY

v oY

responsibility with other cos.

= ' P Accounts of Companies
s sy .

154



2ection 136: R|th

“[1 Acopyof folown

'.r i T ]IT\ L :"';‘1-]
; TR L
pedaly o S A 1"‘ ! IF
not less than 21 days before the date of the meeting. o a0 £ AbaiRT

Provided that if copies of docs are sent less than 21 days before date of meeting, it shall'be
deemed to have been duly sent if it is so agreed by members:

1 . (¥ I i l"
"M@yj@@m f9§%3f?9_$¢ ] |  olofrera e

Provided further that, in case of listed company, this sub-section shall be deemed to be complied
with if:

> copies of documents are made available for inspection at RO during working hours for 21
days before date of meeting.

statement containing salient features of such docs or copies thereof is sent to member, DT
of DH in Form AOC-3 not less than 21 days before date of meeting unless SH ask for full FS.

>

Note - Cos. which are reqd to comply with Cos (Ind AS) Rules, 2015 shall send in Form AOC - 3A

Mode of sendtr_mg : In case of all:

f

such public companies having:
listed companies and - NW of more than Rs. 1 crore and
- Turnover of more than Rs. 10 crore

B

the financial statements may be sent:

Shareholding is in: Mode
Demat form + Email IDs registered with depository | E-mode
Otherwise than demat form but members have E-mode
positively consented in writing to e-mode
In all other cases Dispatch of physical copies through
any recognised mode of delivery u/s 20

Provided - Listed company shall also place its FS including CFS, and other docs on its website

Provided also that every listed company having subsidiary(ies) shall place separate audited
accounts w.r.t. each of subsidiary on its website, if any.

A

9.19
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Y/ Section 137: Copy of FS to be filed with Roc:

: Duly adopted in AGM

i does not get
Prepared CFS under law of the country of audited and hence do get
incorporation - this proviso is complied with

audited - holding Indian listed
if such CFS is placed on website of listed co.

PRI
!.Wh'éi'e‘such F-sub is statutorily required to ] where F-sub is not req
: may place unaudited FSAon webs,f 5

**Where FS is in language other than English, place a translated copy in English on the Websit,

Co. shall allow members/DT +o Inspect the documents stated u/ss (1) at its RO during biz, hours,
Provided that every co, having subsy shall provide a copy of separate audited or unaudited F.s'
as prepared in respect of eqch of its subsidiary to any member of the company who asks for it,

Default in complying with this section:

Company - Liable to Penalty of Rs. 25,000 : OID - Liable to penalty of Rs. 5000

FS + CFS + All documents to be attached to FS

Not adopted in AGM

AGMisnot held | | oPC
File with File within 30 days File withROC | | Within 180 )
RoC within of AGM. RoC to take within 30 days days from
30 days them as provisional of last date closure of Fy.
When adopted in L hOIqu
adjourned AGM - AGM along with
File within 30 days i ons forincy
of said AGM holding AGM

Filing FS with ROC:

L

» A copyof Fs, including CFs, along with all docs required fo be attached to FS,
> duly adopted at AGM shall be

filed with RoC within 30 days of date of AGM
in the following forms:

Y

Y

Financiﬁgratemen'r and other documents |

Consolidated Financial Statement
NBFCs to file Fs and o

Accounts of Combanie
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In case of OPC: | s Py e ‘ '
File copy of FS duly adopted by its member within 180 days from closure of FY

- s (d
BMMMMMIJM v
In case of a subsy incorporated o/s India (foreign subsidiary) which is not required fo get FS

audited under law of such country and does not get it audited - Holding Indian company to file
unaudited FS + declaration to such effect to ROC

Where such FS is in language other than English - translated copy fo be sent.

. Where AGM is not held, FS + Documents duly signed shall be filed with RoC within 30 days of
last date before which AGM should have been held.

. Com ails to file copy of FS:

» Company - Liable to penalty of Rs. 10,000 + Rs. 100/days - Max. Rs. 2 lakhs
> Person responsible - Liable to penalty of Rs. 10,000 + Rs. 100/days - Max. Rs. 50,000

Person responsible -
> MD and CFO, or

v

7 in absence of MD and CFO - any other director charged with such responsibility
> in absence of any such director - all directors.

Additional Points:
1. Following class of companies shall file FS and other documents in e-form AOC-4 XBRL:

co. listed in India and Co. having Company having  Cos. requured to prepare
their Indian subsy PUSC>= 5 cr. | | turnover >= 100 cr. FS as per Ind AS

)

Note - Once you come in purview of above limit, continue to file AOC-4 XBRL.

@2. NBFCs, housing finance cos. engaged in business of banking or insurance sector - exempted

from complying with XBRL requirement.

\ 9.21

N N E—
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P ction 135 inernal avir_ ERIOREY .

Prescribed class of cos. shall appoint internal auditor (CA or costiaccolintantovseud)
professional as may be decided by the Board) to conduct internal audit of co's functions and acti

Rule 13: Companies required to appoint Internal Auditor: : : :
Following companies shall be required o appoint an internal auditor (who can be either ind

ividud
or partnership firm or BC), namely:
(@) every listed company;
(b) every unlisted public company having:
T il EL I ( : ' : A g TS T ’nﬂh\"ﬁ
(PUSC>2Rs. | |7/0 = Rs, 200 purstanding loens er | outstanding depey
B0l erores borrowings from banks or >z Rs42B crors]
P PFIs exceeds Rs. 100 cr Pl

—————

during preceding FY At any point during precediﬁgilil_i)

(c) every private company having:

outstanding loans or borrowings from banks
fi B 200 crores or PFLs exceeds Rs. 100 cr

Who shall become an internal auditor - Either individual or
cost accountant, er€S or such
What is his role? -

partnership firm or body corporate - ¢;
professional as may be decided by the Board to conduct internal a
To conduct internal audit of the functions and activities of the company

Not

e - An internal auditor may or may not be an employee.

Concept clarity check:

If an unlisted company has outstanding loan of Rs. 100 crores
of internal auditor shall not apply as the law says - outstandin
financial institution exceeding Rs. 100 crores. So exact 100

exactly, in such case, the provi
g loan and borrowings from bank
crore will not be covered here.

b6 =

The only way to do great work is
to love what you do.
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__| Giving of Special Notice — !
141 Eligibilty, Qualifications and 146 |Auditors fo Attend M |
| Disqualifications of Auditors

£ (1 ilile £ (] U

. T
L il e .-l ol JJL:‘:’"%!‘ :_It?‘ g '

| Appointment of Auditors ~ | 144 | Auditor not fo Render Cer
Removal, Resignation of Auditorand }Hﬂﬁi—] Auditor to Sign Audit Repo

CeﬂmnSewlw’ .
rts, etc 4—';|
o Al

Jledys

| 142 | Remuneration of Auditors 147 | Punishment for Cor.rtravenfion -
- 143 | Powers and Duties of Auditors and 148 | CG to Specify Audit of I‘re!ns of Cost in
| Auditing Standards Respect of Certain Companies
—
Form | Section | Purpose S b
ADT-1| 139 |Form to inform the Registrar regarding the appointment of auditor by the co.

ADT-

2| 140 | Application for removing the auditor before the expiry of their term by the co.

ADT-

ADT-4 | 143(12) | Form to report any suspected fraud by the

3| 140 | Notice of resignation of auditor
auditor to the Central Government

Note:
1

I Section 177(1): Applicability of Audit Committee:

Following companies are required to constitute audit committee (AC):
» Listed Public Companies
> Unlisted public co having:

Exemptions - JV/WOS/Dormant co
2. If ceases to fulfil conditions for 3 consecutive years - Provision not applicable
3. Limits to be checked as existing on last date of latest audited financial statement.

P/ Section 139: Appointment of auditors IR 2/ o K 6 Ja 6 I 1O Voo

1. Appointment of subsequent auditors and tenure:

PUSC >= 10 crores
T/0 >= 100 crores
Outstanding loan, debentures, and deposits (in aggregate) > 50 crores

>

Y Y

Every company shall, at the first AGM appoint an individual or firm orB€ as an auditor,
who shall hold office from conclusion of that meeting till conclusion of 6th AGM and,
thereafter, till conclusion of every 6th AGM, and

the manner of selection of auditor shall be as may be prescribed.

\ 10.1

ANNRN
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Rule 3: Manner of selection of Auditor:
1. Who will select the auditor?

In case wherea | Competent Responsibility: [MCQ] _—m
company is: Authority: ]
Required to Such AC >
constitute AC u/s | shall :
177

M el
Not required to | the Board
constitute such AC | shall : >

take into consideration Qualiﬁcm
experience of proposed indv/ firm

whether such qualification and experience qp,
commensurate with size & requirements of ¢o,
while considering appointment, have regarg
to any order or pending proceeding related t,
S professional Misconduct before ICAT or court.

v

AC or Board may call for such other info. from proposed auditor as it may deem fit.

. Recommendation of name of auditor: Subject to sub-rule (1):
» Where company is required to constitute AC - Such AC shall recommend name of indy/

firm as auditor to Board for consideration.

» 1In other cases - Board shall consider and re
members in AGM for appointment.

w

commend an indv/firm as auditors to

>

If Board agrees with AC recommendation - further recommend to member in AGM for appt.

o

If Board disagrees - Refer back to AC for reconsideration citing reasons for disagreement

What if AC decides not to reconsider original recommendation?

If AC, after considering reasons by Board, decides not fo reconsider its original recom.:

Board shall record reasons for its disagreement
with ACand send its own recom. for consideration
of members in AGM: and

if Board agrees with recommendations

of AC, it shall place the matter for
consideration by members in AGM.

Before such appointment, the following shall be obtained from the auditor:
» Written consent of such auditor to such appointment
> Certificate from the auditor stating that: [LET the Proceedings beginl]

indv/firm is Eligible for appt. proposed appt. is proposed appt. is within Limits
~ andis not disqualified under as per the Terms laid down by or under authority
this Act or CA Act provided in this Act of the Act

list of Proceedings against auditor/audit firm or any partner thereof pending w.r.t. professi
_matters of conduct, as disclosed in the certificate, is true and correct

Note - Certificate shall also indicate whether auditor satisfied criteria u/s 141
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tice (Form ADT-1) of appt. with RoC withi »f meeting in which au
: For this Chapter, “appointment” includes reappointment

5 3o diws T SH

o T 0

oS T AR L a i e e e

very BC [other than co. u/s 2(20)] formed in India + gove
| (Form NFRA-1) w.r.t., the particulars of auditor appt.

2. Tenure, re-appointment and cooli riod of an auditor:

(For other companies, there is no tenure/cooling period)
The following companies (except OPC and small cos):

. ( ; ™ — o Eai) RN s o
[?E'SI%Q} [ UPC having | Private Ltd. cos. r All companies hcvaii%m-- ¥ rg;

S l 'RUSC >>10cr [ having PUSC >= 50 cr @m bank/PFI or pgt‘g_‘[ii;’dgp??i?:r 50 er

- co.

shall not appoint or re-appoint:
(@) an individual as auditor for > 1 ferm of 5 consecutive years; and

(b) an audit firm as auditor for > 2 terms of 5 consecutive years:

Cooling period: 3 : Al A
" individual auditor who has completed Audit firm which has completed it

his term under clause (a) ' term under clause (b)

e r—— —eeeeeed

shall not be eligi_!;le for -r-'e—uppoinfrnen'r as auditor in the same édmpcmy for
5 years from the completion of his term )

Tncoming auditors should not have common partner with retiring auditors:
As on date of appt., no audit firm having common partner(s) to other audit firm, whose tenure
has expired immediately preceding the FY, shall be appt. as auditor of same company for 5

years:

Note - Nothing contained in this sub-section shall prejudice the right of the company to remove
an auditor or the right of the auditor to resign from such office of the company.

© Note - An individual person appointed as first auditor, can be appointed in the first AGM to

serve 1tenure of b years. i.e., the appointment as first auditor shall not be considered as 1 term

for either individual or firm

! Rule 6: Manner of rotation of auditor:
. | reco d to Board - Name of indv/firm who may replace incumbent auditor on

~ expiry of term.

Audit and Auditors
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2. Where company is required to constitute AC - Board shall consider "recommndu;ioig@f AC
f . 7 H 2 -
In other cases - Board shall itself consider rotation of auditors and recommen for
of next auditors by members in AGM
3. For the purpose of the rotation of auditors- ;
(i) in case of an auditor, period for which indv/firm has held office as auditor

priop to
commencement of the Act shall be taken into account for calculating 5 or 10 consecutiy,
years.

(if) the incoming auditor shall not be eli
the same network of audit firms.

gible if it is associated with outgoing auditor unden

Note - "Same network”

includes firms operating under same Brand name or Trade name op
common Control (BTC)

Where company has appointed 2 or more indv

auditors, company may follow rotation of audito
Joint auditors, as the case may be,

/firms or a combination thereof as Joint

rs in such a manner that both or all of the
do not complete their term in the same year.

Explanation: For rotation of auditors:

(a) breakinterm for 5 conti

(b) if a partner, who is in ch certifies the FS, retires from sai
firm and joins another f

rm of CAs, such other firm - ineligible to be appt. for 5 years.

Refer Tllustration in ICAT Module Pg. 10.11 and 10.12 (not imp. as it was transition provision)
Rotation of partners internally in an audit firm:

Subject to the provisions of this Act, members of a company may resolve to provide that:
(@) in the audit firm appointed by it, the auditing partner and his te

am shall be rotated qt su
intervals as may be resolved by members; or

(b) the audit shall be conducted by more than one auditor.

CG may, by rules, prescribe manner in which cos. shall rotate their auditors - Mentioned abg
5 A

uditor in case of a Govt company (Subsequent auditor)
» Notwithstandi

hg anything contained in sub-section (1),
# incase of Govt. company or any other comp

C6 or SG or partly by C6 and partly by S6,
the C&AG shall, in respect of a FY, appoint an auditor dul
Within 180 days from commencement of FY,
who shall hold office till conclusion of AGM.

any owned/controlled (directly op indirectly)

v

Y

Y qualified to be appt.,

Y

First auditor in case of Compan
» No'rwifhstanding anythi
> the first auditor ofac
» withi

other than Govt compan
ng contained u/ss (1),

ompany (other than Govt. co
n 30 days from the

) shall be appointed by BoD
date of registration of company and

104 —

v
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i ;Gﬁmuﬁg"w \GM.

> Notwithstanding any'rhmg con'rumed' in sub-secﬂo'

> in case of Govt. company or any other company owned/
-,g ~ C6or SGor partly by C6 and partly by S6,

> the first auditor shall be appointed by C&AG

> within 60 days from the date of registration of the company. and e a.-JJF}

> in case C&AG fails to appt. such auditor within 60 days - BoD shall appt. within next. 30 d:yhs

> and in case of failure of BoD to appoint within next 30 days - Inform the 'rftfg\lber's o

shall within 60 days at an EGM appoint such auditor and JI0 R ‘ m@

> such auditor shall hold office till conclusion of the first AGM o LA g 1=

Lri § o
- o

8. Any casual vacancy in the office of an auditor shall:

Other than Govt co: Fill casual vacancy:

i.e., Company whose » By BoD - 30 days

accounts are NOT subject | > If vacancy due to resignation - Appt. to be approved at M
to audit by C&AG (Ordinary Resolution)within 3 months of BOD recommendation.

» Hold office till conclusion of next AGM
Co. whose accounts are | C&AG to fill vacancy within 30 days.
subject to audit by C&AG | Failure of C&AG - BoD to fill vacancy - Next 30 days

9. Re-appointment of retiring auditor:
A retiring auditor may be re-appointed at an AGM, if:
(@) he is not disqualified for re-appointment:
(b) he has not given a notice unwillingness to be re-appointed in writing; and
(c) SR has not been passed at that meeting:

__appt. some other auditoror | providing expressly that he shall not be re-appointed.

10. Where at any AGM, no auditor is appointed or re-appointed, the existing auditor shall continue
to be the auditor of the company.

11. Where a company is required to constitute AC u/s 177, all appointments, inclu
a casual vacancy of auditor shall be made after taking into account recomm
committee.

Note: For this chapter:

L. “Appointment” includes reappointment
2. Word "firm" shall include a LLP incorporated under LLP Act, 2008
| 3. NFRA Rules related explanation has been intentionally skipped from notes

ding the filling of
endations of such

. Students may
consider reading NFRA Rules Pg. 10.16 to 10.18 of ICAI mat
Rimae T el e T == =
: 10.5 '
Audit and Auditors -
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5

M S VT
appointed for 4 years? No. He cannot be appoii!‘red for [ess-rhm:‘ 5
be appointed as internal auditor during the cooling period? 2
such restriction.

l | Can an auditor be
2. Can an audit firm
Yes! There is no

I Section 140: Removal, resi

1. Removal of auditor:
Auditor appointed u/s 13
» SR of the company

> After obtaining previous approval of €& (Regional Director) in manner prescribed
Provided that - B

efore any such action, auditor shall be given ROBH.

gnation of auditor and giving of special notice

BBYy

9 may be removed from his office before expiry of his term only by:

Rule 7 - Manner of removal of auditop:

> Application to CG shall be made within 30 days of BoD resolution in Form ADT-2,
> Company to hold GM for passing SR within 60 days of receipt of approval of C6.
i" BoD Resolution ' 30 | €6 A;pr:)val (ADT-2) {36 ‘

.

G*Nili for SR‘_T

—

Specified IFSC co. where no decisi

on is communicated by CG within 60 days - Deemed approval
of C6 and then company to appoint

auditor at GM within 3m from expiry of such 60 days.

Before removal, auditor shll be given OOBH (Audi Alteram Partem i.e., principal of natural
dustice to give OOBH)

_Summary of removal of Auditor

Special Notice Board Application to C6 (ADT 2) in CG approval |
is received for meeting held 30 days of Board Resolution "~ received
removal '
v

Auditor <« Pass <«— Auditors to get «—
removed SR OOBH

Special notice to be sent for
GM (in 60 days of C6 approval) ]

Author's Note - Same process of removal shall apply in case of first auditor also, (Refer Q12)

2. Resignation of auditor:

Auditor who has resigned shall, .
file within 30 days from date of resignation,

astatement in Form ADT-3 with the company and Registrar and C&AG (only in case of Govt. co)
indicating reasons and other facts as may be relevant with regard to his resignation.

Y ¥V VYV ¥

3. Contravention: Auditor fails to comply with provision u/ss (2) - Licfble to: _ |
Penalty of - Lower of Rs. 50 000 or an amount equal to remuneration of auditor ——
In case of continuing failure - Further penalty of Rs. 500/day after the first - Max Rs. pi®

Audit and Auditors

164



cal rofce (/5 115 shall be requied for resoltion f AG
appointing a person other than a retiring auditor, or Py
b. providing expressly that retiring auditor shall not be re-appointed,
except where retiring auditor has completed consecutive tenure of 5/10 years.
1 T ' | o TR e il
| ) On receipt thereof - Company shall forthwith send a copy themgtq+t@4,get§¢imﬁ_u:_i:’ﬂivff
(iii) Where notice is given + retiring auditor makes representation in writing (not exceeding @
~ reasonable length) and requests its notification to members, the company shall, unless the
representation is received by it too late for it to do so: ‘ -
I a. innotice given to members, state the fact that representation is made; and
- b. send copy of representation to every member, ppesl £
c. if copy thereof couldn't be sent (cause it was received too late or due to cos. default):
» auditor may require the representation to be read out at the meeting (without
prejudice to his right to oral representation)*
> a copy of such representation shall be filed with the Registrar:

.,'
L

*Tribunal may order not to send representation:

> On application (in Form NCLT-1) by co/aggrieved person, if Tribunal is satisfied that
rights are being abused,

> It may order that such copy may not be sent, and representation need not be read out

5. Tribunal may order to change auditor:
» Tribunal may:

suo t_nc_»'rl;' appln. by C6 (in Form NCLT 9) ' appln. by person concerned (in ﬁér:m_-l\l?ﬁ@

» if it is satisfied that auditor has (directly or indirectly):
o acted in a fraudulent manner or
o abetted or colluded in any fraud by, or in relation to, Company, its Directors or officers,

» it may, by order, direct the company to change its auditors.

Instead of directing the company, Tribunal may itself change auditor:

If application is made by C6 and Tribunal is satisfied that any change of the auditor is required
it shall, within 15 days of receipt of such appln, make an order that:

> he shall not function as an auditor and

> the C6 may appoint another auditor in his place: |

Denarring litor: An auditor (indv/firm) against whom final order has been passed under

this section shall:
» not be eligible to be appt. as an auditor of any co. for 5 years from passing of such order and

> the auditor shall also be liable for action u/s 447,

Audit and Auditors
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E:"u I Section

: ,le -Incaseofa 'ﬁrm,';rhe liability shall be of the firm and 'rhgf_of everypqﬁ n
ina fraudulent manner or abetted or colluded in any fraud by, or in relation 1'0,1},.‘,‘
or officers, :

141: Eligibility, qualifications and disqualifications of auditors

L. Eligibility ‘@@@@‘@ .

A person shall be eligible for appt. as auditor only if he is a Cﬁf. . .
A firm where majority (not all) of partners are CAs practicing in India - Such firm may be,

Mt
|
2. Who will sign on behalf of firm: Where a firm including LLP is appointed as an auditop - only ¢,

partners who are CAs shall be authorised to act and sign on behalf of the firm.

3. Disqualification: Following persons shall not be eli
(@) Body Corporate (other than LLP)
(b) an officer op employee of the company;

(¢) aperson who is q partner or employee of an officer or employee of the company;
(d) a person who, or his relative or partner:

(i) is holding any security of CASH OR SOH.
Except -
Note
il

gible for appt. as auditor of a company,

Relative may hold security in company or ASH of face value not > Rs. 1 [akh;

2. Holding of all the relatives shall be taken in
(ii) is indebted to the CASH or SOH > Rs. 5 |akhs

(iii) has given guarantee or provided security w.rt. indebtedness of any third person to
CASH or SOH > Rs. 1 lakh.

aggregate to check threshold.

(€) aperson or a firm who, whether directly or indi
or SOH or associate of such holding company;
Business Rela‘rionship: Any transaction entered into for a commercial purpose, except:

(i) transactions which are in nature of prof. services permitted +o be rendered by auditor;
(ii) transactions in OCOB of company at arm's length price

rectly, has business relaﬂonship with CASH

(f) person whose relative is a director or is in employment of company as a directop op KMP:

(9) a person who is in full time employment elsewhere, or, .
aperson or a partner of a firm holding appointment as its auditor, if such
is at the date of such appointment or reappointment holding appointmen
cos; .

While calculating the limit of 20 companies:

1. Exclude OPC, small company, dormant company and private cos. having PUSC < R;. 100
crores

persons o partner
t as auditor of >20
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(i) aperson who, dlrectly or mdlrecﬂy, renders any service referred to 'm-__,__ _V
uﬂ company or its holding company or its. subsudiary company or-nﬂ-ussoeln‘l'eﬂ e

i §
Iu' ; ik 3 A = de = |

1

4. Where person appt. as an auditor incurs any dnsquallﬁcahons menﬂoned u/ss (3) after app h._: |
shall vacate his office and it shall be deemed to be a casual vacancy in the office of 1h, .

1 I Section 142: Remuneration of auditors
1. Remuneration to be fixed at GM or in such manner as may be de'rer-mmed in such GM

For first auditor - BoD to fix remuneration. =
- | 2. Remuneration shall, in addition to fee payable to an auditor, include: P W
> expenses incurred in connection with such audit and

' > any facility extended to him
but does not include any rem. paid to him for any other service rendered at request of company

Concept clarity check: N
Can engagement letter be signed without stating fees and merely stating that fees shall be

'decided mutually? - Yes! Such engagement letter is valid.

Section 143: Power and duties of auditors and auditing standards
1. Power of auditors: Every auditor of a company shall:
> have right of access at all times to BoA of co., whether kept at RO or at any other place &
> be entitled to require from officers such info & explanation (I&E) as may be necessary for
performance of his duties, and
> have right to access records of all its subsidiary or associate cos. in so far as it relates to
the consolidation of its FS with that of its subsy and associate cos.

Inquiry by auditor: Amongst other matters, auditor to inquire into following matters:

(a) whether loans & advances on the basis of security have been properly secured and whether
term thereof is prejudicial to interest of co/members.

(b) whether transactions which are represented merely by book entries are prejudicial to
interest of company

(c) whether asset of company as consist of shares, debentures or other securities have been
sold at price < purchase price (except in case of investment company or banking company)

(d) whether loans & advances have been shown as deposits.

| (e) whether personal expenses have been charged to revenue account

(f) where it is stated in books that shares have been allotted for cash:

| | » whether cash is actually received, and
| > if no cash is received, whether BoA and Balance sheet is correct, regular and no

| misleading

R e— . B R 19‘9
' Itors 3 -
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he company:
2. Auditor Report: Auditor shall make a report to members of the company

: B After taking into accoun ! S .
mts | Provision of this Act - To the best of his i

| | knowledge 35
_examined. '+ ASand SAs | -
*  Every FS laid | Matters to be included '+  Accounts and 'FS Q'V;e‘-'-"-_-l ¢ & fq
before co.inGM | in Auditor's report. of state of co's affairs at end o

Auditor's report shall also state:

(@) Info.and explanations (I4E):
> Whether sought and obtai
» If not, details thereof a

(b) Books of accounts:

> whether, in his opinion, pro

"
ned all T&E which to best of his knowledg :

eis necessary fop augi
nd effect of such info. on Fs i

per BoA as per law have been kept by company (as pep hj
examination)
> proper returns adequate for his audit have been received from branches not visited p
him

(c)
Y branch office audited u/
company's auditor has been sent to him and

> manner in which he has dealt with it in Preparing his report:

(d) whether B5 and P&L dealt with in report are in agreement with BOA and returns:

(e) whether Fs comply with the As:

(f) observations or comments

of auditors on financial transacti
adverse effect on the fun

Ons or matters which have a
ctioning of the company;

(9) whether any director is disqualified u/s 164(2);

(h) any qualification, reservation or adverse remark relating to maintenance of accounts g
other matters connected therewith:

() whether co. has adequate TFC w. i

ness of such contrg
Reporting on IFC shall not apply to a private co (92+137):
> which is OPC op sl company '

> which has T/0 « s, 5 crores and aggregate borrowing from bank/PFT < RS. 25 ¢rope
() such other matters qs may be prescribed

10.10 e
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' ; m“mGTTC"S to be included in Auditor's report ,f_."l'
ude their views and comments on the following matters, :
@ whether co. has':disclosed,impacf of pendirig litigations on
(i) whether company has made provision (as per law or AS) for maft
any, on long term contracts including derivative contracts;
- (iii) whether there is any delay in transferring amt. to TEPF by the company.
~ (iv) Omitted g st
(v) Ultimate Beneficiaries: L ‘41[. ;
| . Whether mgt. has represented that - no funds has been advances or lent fo any persor
‘ (intermediary) with an understanding that such intermediary shall lend such funds on
behalf of company to ultimate beneficiary or provided any guarantee or segilr‘ify on
behalf of such ultimate beneficiary. ' .
ii. Whether mgt. has represented that - no funds has been received by the company from
any person ("Funding parties") with an understanding that the company shall lend such
funds to ultimate beneficiary or provided any guarantee or security on behalf of such
ultimate beneficiary.
iii. Nothing has come to the notice of auditor that cause
representations contain any material misstatement.

d him to believe that above

(vi) whether the dividend declared or paid during the year is in compliance with sec 123.

(vil)W.rt. FY commencing on or after 1/4/22, whether company has used accounting software

for maintaining BoA which:

has a feature of recording audit trail facility and

same has been operated throughout the year for all transactions recorded therein &
audit trail feature has not been tampered with and

audit trail has been preserved as per statutory requirements for record retention.

YV V¥

v v

4. Where any matter included in audit report-is answered in negative or with a qualification, the
report shall state the reasons therefor.

5. In case of Govt company or Govt controlled companies:

> C&AG to appoint auditor u/s 139(5) or 139(7)
> Direct such auditor the manner in which accounts are fo be audited, and

>  Auditor to submit a copy of audit report to C4AG which will include:
Directions issued by CA4AG | Action taken thereon | Impact on accounts and Fs)

6. C&AG may order supplementary audit.
CAAG shall, within 60 days of receipt of audit report, have right to:
(a) conduct supplementary audit of FS by person as he may authorise in this behalf.
For the purpose of such audit, authorized person may require info. as C&AG may direct.
(b) comment upon or supplement such audit report.
Provided that any such comments by C&AG shall be:

sy e e \ 10.11
i N\ —
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10.

11.

12.

* also be placed before AGM along with audit report.

o> ot
C&AG may, if he considers necessary, by an order cause test audit to be conduct: fti‘if the
of such company covered u/s 139 (5) or (7) (o

Branch office:

Branchiis in India: [ Branch is outside India:
Wher‘e'éompnny has a branch office, BOA of . Where co. has a branf:h ofﬁce_ outside
branch office shall be audited either by: | India, BoA shall be audited either by:

. Auditor appointed for co. (Co's auditor), or | = Company's auditor, or
~* By any other person qualified for appt. as

_ auditor of company & appointed as such
. for branch audit

accountant or any other person ¢ ly
qualified to act as auditor as per lay
of that country. .

Note:

> Duties and power of com
» Branch auditor to prepa
auditor

pany's auditor w.r.t. branch audit shall be as per Sec 143(1) to (4)
re report on BoA of branch examined by him and send it to Cy's

Co's auditor shall deal with such report in his report in manner as he considers necessary.

Every auditor shall comply with the auditing standards (SAs).

CG may, in consultation with NFRA direct that auditor's report may include such other matters
as may be specified.

Reporting of Fraud by Auditor:

> If an auditor of a company,

in course of performance of his duties as statutory auditor,

has reasons to believe that an offence of fraud, involving individually amount 3=
is being committed against the company by its officers or employees,

the auditor shall report the matter to C6.

-

Y Y

Rs. 1 crore,

vV V V¥
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[ Auditon to report matter fo AC or Bob immediately (nof

oD |seeking reply within46days _;..z. ol :
orward, | On receipt of reply - Auditor fo forward his report + AC/BoD reply * his <

€6 |thereonto C6 within 16 daysof reply. e

| ~ Forward his report + rofe that defails were forwarded fo A

el BoD for which no reply received (within 15 days) , .

y ‘Mode The report shall be sent to: ~brib yjozivhD 1-‘~:_m-‘--'"—~'ﬂlq' :

| lﬂhd-"? | » Secretary, MCA in a sealed cover vy lynsz giAnd | :
» by Registered Post with acknowledgment due (RPAD), or speed post j

> 2irlt 109 'y_g\gr_pv'lqmzs_g |
pafurio T ST— T T 8
Navil o | The report shall be sent: ‘ not] gt |
» inForm ADT - 4 rriind

5 on letter-head of auditor containing address, email and phone number

» and signed by auditor with his seal and indicate membership no.

| » followed by an email in confirmation of the same -

Fraud < | Auditor shall report the matter to ACu/s 177 or BoD immediately (not > 2 days) of
Rs.1cr. | his knowledge and report the following mafter [NAP]:

" Nature of fraud with description | l‘Apprg.\i amo_uﬁfvolvedj Parties

Of each fraud reported above, following details shall be disclosed in BOD report:
( Nature of fraud with description | & A'_:_pro:}.uum_o_ubt involved |

I'_rf";r:r_ie’s_ in\(olved; if remedial action not taken | _rernedicil action taken

etarial auditor.

Above provision to apply mutatis mutandis to cost auditor & secr

tion of duty (E.g.. - confidentiality):

13. Report fraud can never lead 10 confraven
travened by reason of his reporting

No duty of an auditor shall be regarded as having been con
the matter u/ss (12) if it is done in good faith.

Penalty:
If any auditor, cost accountant or €S in practice do not comply with provisions of fraud u/ss (12):

(a) in case of a listed company,
(b) in case of any other compan

be liable to a penalty of Rs. 5 lakh: and
y, be liable to a penalty of Rs. 1 lakh

onceg i re K:
ome of the employee

f sol did fraud of Rs. 10 crores on the co. and such fraud was brought to the
tice of the auditor by 1

he management of the co., would auditor be required to report it to C6?
the auditor identified himself in course of audit is fo be

ditor just need to report to AC/BoD.Not C6.

. As per sec 143(12), only fraud that
¢ 44 attention of CG. Here, the au

AR L
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ce
pe

E" I Section 146: Auditors to attend general meeting:

a

L

Explanation: For this section,
Individual

Concept clarity check: T U

I Section 145: Auditor to sign
" Auditor shall sign
Auditor's report o sign/

Section 144: Auditor not to render certain services. .
auditor appointed under this Act shall: AC/BaD B 1
Provide to company only such other services as are c.lpp.rove:i )b;(o casH, ramely (KES A 0
which shall not include following services (dlrecf_lyogndlr'efty_ g h,of ‘ —_t
: .acct'::n'r_in; and book ( m‘rermTh‘i f“ design and il-npl.emen?f a::;m any

"__i'.‘“fing services; || audit || financial info. system

J

T e— SR — ed | (Cmanagement | |
investment advisory and ' | rendering of outsourced managt.ifﬂen |
~ banking services financial services | services ||

“directly or indirectly” shall include rendering of services by auditop.

,other connected person or entity in which he has significant influence|

Ttself, partners, parent, subsidiary or associate entity or other entity in which firm/
artner has significant influence.

Himself, relative

——

Can a statutory auditor be

Can a statutory auditor be appointed as cost auditors? No. Specifically restricted u/s 148

appointed as 6ST auditors or tax auditors? Absolutely, yes. F

audit reports, etc.

d comments on financial transactions
hctioning of company mentioned in

Qualification, observation an
having adverse effect on fu
auditor's report shall be:

» Read out before company in GM.

# Open to inspection by any member

rtify any other doc. as
r sec 141(2), and

.q@ﬂ
Notice related to Auditor shall attend GM Auditor shall have right to»,
GM to be sent to either himself or through be heard on business which
Aiditor Auth. Rep. concerns him as auditop

I Section 147. Punishment for confravention 4248

Contravention u/s 139 to 146:
Company - Fine - Rs. 25,000 o Rs. 5 lakhs
OID - Fine - Rs. 10,000 to Rs, 1 lakh

Auditor contravenes u/s 139, 144, 145:
Fine - Rs. 25,000 to Lower of - (Rs. 5 lakhs or 4x remuneration of auditor)

If such contravention is knowinaly or wilfully to deceive company/SHs or ¢rs or tax authorities:
Imprisonment - Up to 1 year AND

Fine - Rs. 50,000 to Lower of - (Rs. 25 lakhs or 8x remuneration of auditor)

10.14
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remuneRation » - & i |y kg et s
mages to co/stat bodies or members or ¢ ‘H‘mj $s arising oL

~ misleading statements made in his audit report - o

‘_'_Jn gy as ) |¥ :'_* ) [ g
e b .,!.!-]

| 4. 'cﬁﬂ'shdll, by notification, specify any statutory body or officer for eq_sm:ing_t -”‘l D ‘ payment of
| damages u/ss (3) and such person specified shall, on payment flereport withC6

5. Incase of an audit firm, it is proved that partner(s) of such firm: [
» acted in a fraudulent manner or iy I-
| » abetted/colluded in any fraud against company
the liability (civil or criminal) as per this Act or other law, for such act shall be pfﬁp&n‘fms‘-
concerned of the audit firm and of firm - jointly and severally g

In case of criminal liability, punishable with only imprisonment - Only concerned partners liable

Section 148: CG to specify audit of items of cost in respect of certain companies.

Read with Companies (Cost Records and Audit) Rules 2014

1. CG to order maintaining cost record:
> Notwithstanding anything contained in this Chapter,
> the C6 may, by order, cos. engaged in production of prescribed goods or providing prescribed
services,
» direct that particulars relating to utilisation of material or labour or other items of cost as
may be prescribed shall also be included in BoA

Provided that, prior to passing such order for companies regulated under special act, C6 shall
consult the concerned regulatory body.

» Companies [including foreign company u/s 2(42)] engaged in production of goods or providing
service as specified in Table A (6 Regulated sectors) and Table B (33 non-regulated sectors)
» having overall T/0 of »>= Rs. 35 crores in immediately preceding FY shall maintain such cost

records.
» Non-Applicability : Micro Enterprise /Small Enterprise as defined u/s 9(7) of MSMED Act,

2006

| ! Rule 5: Maintenance of records

"% Cost records to be maintained in Form CRA-1
~ » Maintain such records on a regular basis to facilitate calculation of per unit cost for each

product every FY.
» Cost records shall be maintained to enable company to exercise control over various costs

to achieve optimum economies in utilisation of resources.

Audit and Auditors

173



i If C6 is of opinion, that it is necessary to do so, it nays bY orde‘r't'-"d"“c‘"".“. be
B (0% re cordsof such companies having net worth or turnover of such amount as rnaybq hi

r

Rule 4: Applicability of cost audit

Overall Annual Turnover | Turnover of Individual p

for which records in maint
under Rule 3
Regulated Sector Companies | Rs. 50 crores Rs. 25 crores
Non-Regulated Sector Rs. 100 crores Rs. 35 crores

Companies

Non-Applicability of this Cost Audit (for companies maintaining Cost Records u/Rule 3)
1) Revenue from exports in Forex s> 75% of total revenue OR

\
} A
|

2) Operating from SEZ 5" -
3) Engaged in generation of electricity for captive consumption through Captive Generating
Plant. '

]

3. Manner of appointment and remuneration of cost auditor:

In case of cos. required to constitute AC:

(@) On recommendation of AC, BoD to appoint an
individual/firm of cost accountant in practice. cost accountant in practice

(b) Remuneration thereof shall be recommended (b) Remuneration thereof, considered
by AC, considered and approved by BoD and and approved by BoD and ratified by
ratified by SH SH subsequently.

In case of other companies:
(a) BoD to appoint an individual/firm of

Important note - Auditor u/s 139 of the company cannot be appointed as auditor of cost records.
> Appointment Cost Auditor shall be appointed within 180 days of commencement of every FY.

> Provided that before such appointment is made obtain
1) Weritten consent of the cost auditor to such appointment, and
2) A certificate that
(a) the individual/firm is eligible for appointment and is not disqualified for appointment
under Cost and Works Accountants Act, 1959) and rules thereunder
(b) the individual or the firm satisfies the criteria provided u/s 141 of Companies Act, 2013
(c) the proposed appointment is within the limits laid df:wn by authority of the Acf; and-
(d) the list of proceedings against the cost auditor/audit ﬁrm orany of the par-'rner- p.endmg
with respect to professional matters of conduct, as disclosed in the certificate, is trye
and correct.

10.16 )
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g inwhich suchappoi
“the commencement of the ﬁmnca year,
. - 2 TS0 §8, . B0 e o yadd gt
“ﬂ\e e"I’i"‘l of 130 days from the closure. of the FY or ti l’}lebsubm e cost audit
for the FY for which he has been appointed. .u; A
Prrortosimimmba
» Re : 1ot R EITE | s*mlwil &
~ 1) Board re.SOluﬂon uﬁengivmg ROBHrfo 'rhe Cost Audi'ror and recor'dmg the reasons for such
! removal in writing. aatibup
| 2) Form CRA-2 with CG for intimating nppomfmenf of another cost auditor to be enclosed wn'rh
the relevant Board Resolution for Removal of the Cost Audﬁ'or' (o AR S
I banyic s

[ > B_gm_ Nofhmg contained herein shall prejudice the right of cost auditor to r'eslgn

» Casual Vacancy: In case of Casual Vacancy, whether due to resignation, death or removal, it
~ shall be filled by the BoD in 30 days and inform CG of such appointment within 30 days in

Form CRA-2
Such cost audit shall comply with cost auditing standards as issued by ICAI (Cost) + CG

4. Audit u/s 148 is in addition to audit u/s 143

5. Qualifications, disqualifications, rights, duties and obligations applicable to auditors under this
‘Chapter shall, so far as may be applicable, apply to a cost auditor

Report on the audit of cost records

» To be submitted by Cost Accountant to BoD in 180 days from end of FY to which it pertains
» along with reservations or qualifications or observations or suggestions, if any,
» in form CRA-3

6. Forward cost auditor's report to CG along with explanation of reservations:
Company shall within 30 days from date of receipt of cost audit report - Furnish CG (Form CRA-
4) with such Report + Full I&E on every reservation or qualification contained therein.

7. On receipt of report + info. u/ss (6), if CG is of opinion that further I&E is necessary - it may
call for such further I&E and company shall furnish the same within time specified by €6

\ 10.17 |
A \\\ —
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S|l Monitoring and enforcing Compliance with SAs (Rule 8)

Compliance with SAs | (" Filing of Return (Rule 5) | | Quality and

1. NFRA may:

> Review working papers (including audit plan and other audit documents) gnq
communications

> Evaluate the sufficiency and documentation of the quality control system of auditop gny

> Perform such other testing of the audit, supervisory, and quality control Procedures of. h

auditor as considered necessary or appropriate. |

2. NFRA may require: .

> Require an auditor to report on its governance practices and internal processes designeqs,
promote quality, protect its reputation and reduce risks of the auditor

» Seek additional Info/ Expln in connection with conduct of Audit/ require personal presenc,

> Send a separate report containing proprietary or confidential information +o Cé.

» Where the NFRA finds or has reason fo believe that any law or professiondl or othep
standard has or may have been violated by an auditor, it may decide on the further courss
of investigation or enforcement action through its concerned Division,

3. NFRA shall

» Perform its monitoring and enforcement activities through its officers or experts with
sufficient experience in audit of the relevant industry.

» Publish its findings relating to non-compliances on its website and in such other manner as
It considers fit, unless it has reasons not to do so in public interest and it records reasons
in writing.

4,

NFRA shall not publish proprietary or confidential information, unless i

t has reasons to do so in
the public interest and it records the reasons in writing,

Il Filing of Return with NFRA (Rule 5)

» Every auditor of classes of companies and body corporate governed by NFRA
» File a return on or before 30th November every year in Form NFRA-2

g, Overseeing Quality and suggesting Improvement (Rule 9)

NFRA is empowered for overseeing the quality of services and suggesting measures for improvement

»  On the basis of its review, direct auditor to take measures for improvement of audit quality
including changes in their audit processes, quality control, and audit reports and specify a
detailed plan with time-limits. '3

» It shall be the duty of auditor to make required improvements and send a report explaining how
it has complied with the directions made by the NFRA.

Audit and Auditors
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=) Companies Incorporated
8 Chapt P P |
R Outside India 4

i Authorised Representative TOR | Indian Depository Receipts |
i o Body Corporate POB |Place of Business & SN ——1- "
|[[8iz_| Business PRI |Person Resident in India a1
Co. | Company STO | Share Transfer Office
‘DH | Debenture Holders SRO | Share Registration Office =

- FC | Foreign Company

I Foreign Company [Sec 2(42)]: ¢ 4Ja ! ORIt IE)

FC means a company/body corporate incorporated outside India which:
a. has a POB in India (itself/agent, physical/e-mode), AND
b. conducts any business activity in India in any manner.

-

Conceptual Clarity Check: .
1. Would a company incorporated outside India conducting business in India without having POB
f the definition, the word

in India be considered as a FC? - Yes. On literal interpretation o

“and” shows that both POB and conduct of activity is needed. But this sec is fo be interpreted

under Exception Construction. i.e., the word “and” in definition is fo be read as “or".

FC is not a company u/s 2(20) but is a BC u/s 2(11) because FC is incorporated outside India.

Registrar has jurisdiction over FCs? - Registrar having jurisdiction over New Delhi

A FC has POB in West Bengal. To which RoC will it file necessary docs to? - New Delhi RoC

If BoD of a company incorporate outside India meets and executes business decision in India,

would it make it a FC? - No.

. If a company incorporated o/s India authorizes Mr. Xin India to find customers and enter into
contract on behalf of company, Is such company a FC?- Yes. Such arrangement establishes
POB in India through agent.

' Place of business includes Share Transfer Office and Share Registration Office

. If a person not being an FC carries on business or trade as FC - Liable for investigation u/s 210.

. Branch offices are considered as reflection of parent company's office.

S T

Place of Business via electronic mode bole toh?
Carrying out following business electronically, whether or not the main server is in India or outside

[TDS OC}: |
» B2B or B2C Transactions (E.g., Udaan, Amazon), data interchange or other digital supply

transaction (E.g., Netflix).

Offering to accept, inviting or accepting Deposits or subscription fo securities in India or from

Citizen of India

» Following Services: ‘

" Fin, settlement = Web based mkt. Advisory and Database Supply chain ‘
(Eg. Pcypal) [Eg. Google Ads]  transactional service services Mgt.

>

N\ 1
N\ \ —
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m

= ’ ~ Telemedicine [Online doc
‘ ; consultation]

All related data communication via email/social media/mobile, efc.

Note - E-offering of secur

ities, subscription, and listing of securities in IFSCs shall not be Conﬁmd
as an electronic mode for

Foreign Cos. [Amendment]

I Section 379: Application of Act to
1. Sec 380-386 and 392/393 shal| apply

®
®
®

foreign companies
to FCs (i.e., 387 to 391 - N.A.) [Amendment]

2. Where not less than 507, of PUSC (Equity/Preference) of Foreign company is held (singly/
aggregate) by:

1
a. one or more citizen of India .
b. one or more companies or BC incorporated in India |
€. one or more citizens of Indiq and one or more cos. or BC incorporated in India,

such company shall comply with provision of this Chapter, in respect of its Indian business, as g
if it were company incorporated in India,

Conceptual Clarity: l

1. An Indian citizen incorporated a company in Singapore for business in Singapore. Ts it a FC?
- No. The fact that founder/promo

tor/owner of a company/BC is Indian would not impact the
decision whether it is a FC or not.

2. A company is incorporated in India having 100% Foreign Shareholding. Is it a FC? - No. Company
incorporated in India is a company u/s 2(20) and not FC.

Section 380: Documents, ete. , To be delivered to Registrar by foreign companies

Every FC shall within 30 days of establishment of POB in Indiq deliver the following to RoC
(New Delhi) for registration [CA,R PDC]: ?@‘{@ﬂ@,‘@.

. , Full Address List of all Dir‘ec‘ror‘s) ‘_
Certified Charter Docs - MoA s of office

1

: Secretary of company
AoA or ar.\y other |.nsfr'umen’r of principle of company N amr: Fath er!n:n
defining consfltufion. office of deemed to be Name, DOB, Address,
[Certified translation in company (not  principal POB nationality, passport,
English language] in India) in India PAN, DIN, etc] 4
Name and Address of Particulars Declaration that none of
PRI auth. to accept of Opening/ director/AR (not secretary) M
notices/other docs Closing of POBin = are Convicted/debarred from Prefcr'bed |
served on company India in earlier formatn of company/mgt. info.
[Auth. Representative] occassions thereof - India/Abroad

2. Alteration to docs already submitted to RoC - Inform RoC within 30 days of alteration Fortr

11.2

FC-2

s S
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‘ Companies (Registration of FC) Rules 2014 ‘ = D TR ::-

1. Above info. to be filed with RoC in Form FC - 1

2. Above application to be supported with an attested copy of: ¢
a. approval of RBI under FEMA and approval from other regulators if required or
b. declaration from AR that no such approval is required

3. If a FC ceases to have POB in Tndia, it shall forthwith give notice to RoC and from date of
such notice, obligation to file docs with RoC ceases, provided o other POB.

®
1. Every FC shall, in every CALENDAR YEAR,
a. Make BS, PAL in prescribed forms, particulars and annexures
b. Deliver a copy to RoC
CG may exempt FC from applicability of this.
2. If not in English - Certified Translation thereof in English to be annexed
3. Along with above docs, FC to send to RoC - List of POB in India as on BS date (in Form

g Companies (Registration of FC) Rules, 2014

FC to prepare FS for its Indian business operation as per Sch 1L for each Financial year
Docs to be annexed to FS - As per Chap IX - Accounts of Companies [Sec 128-138]

Docs relating to CFS of Parent FC also to be submitted (if not in English, certified translation)
Annex following additional docs/statements, along with FS:

» Statement w.r.t, RPT

> Statement of Repatriation of Profit

> Statement of Transfer of Funds (incl. Dividend)

5. Time limit for delivery of above docs to RoC:

: » Within 6m from close of FY

| > RoC may on application, extend the time limit by 3m

| 6. Audit of books of Indian business ops - By practicing CA or Firm/LLP of CAs

7. Provision of Chap X (Sec 139-148) i.e., Audit and Auditors shall apply mutatis mutandis

90

FC-3)

Bown o

Note regarding filing of annual return of the Indian operations of the foreign company:
As per Companies (Registration of FC) Rules, 2014, every FC shall prepare & file Annual Return in

Eorm FC-4 + Fees within 60 days from last day of FY fo RoC containing particulars as on close of FY.

Section 382: Display of name of Foreign Companies:| ile38

ry FC shall conspicuous ly exhibit:
E\:Je}‘ler'e? g—mge_o_f:\:é?y—ofﬁce or POB in India | Business letters, bill-heads, letter papers,
S | &all notices and other publications,
What? » Name of the company » Name of the company
» Country of incorp. » Country of incorp.
»  State whether liability of members |»> State whether liability of members of
of company i$ limited ' company is limited
ers casily legible in English, and | > Letters easily legible in English,
» Local Language used in POB > LocaHtangtiage
: N 11.3
norated O de India |

ompanies =1 ANNN
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Section

»

© Leftator sent by post or e-mode at

7 Section 384 Applicability

Following provision of Companies Act shall ap

383: Service on Foreign Company:
> Any notice/other docs required to be served on FC

shall be deemed to be sufficiently served if: 350
0 Addressed to Auth. Representative of such FC (as per Sec 380),

of other sections

OY

such address

2
ply to Foreign Company:

Section Provisions related to:

Debentures

Applicable to Indian business of FCs -j
Mutatis Mutandis

Subject to Exceptions, Modifications & Adaptation
as per Rules

92 & 135 Annual Return and CSR
== I B

128 BoA to be kept b Compan
Chap VI

Registration of Charges

To the extent that BoA to be kept at POB in Indiq
Mutatis Mutandis

Chap XTIV Insp., Inq. and Invesﬁga‘rion

I Section 386: Interpretation
1.

'@ anadvocate, atforney or pleq

'b. an affidavit of q competent
. knowledge of the language of

person

i@ri Where translation is done outside
‘a. an official having custod
b. Notary of the country
"Director” w.r.t., FC includes
"Place of Business" includes

2.

i

2

—

incorporated o/s Tndiq (not FC)

a. is dated and signed.

b. contains particulars w.r.t., following
i Instruments defining constitutio
li. ~ Enactments/provisions under whi

Address where (i) and (ii) above

Date and country of incorporatio

Whether company has estb. POB

iii.

iv,

2
&
Note: Points of b (i)(ii) a
to commence business [Agar nayi taazi

thin India, it shall be authenticated by:
der entitled to appear before an

the original and of English.

Indiaq,
y of the original or

any securities shall be issued or ¢j
unless such prospectus:

matters [Instrument Inco

]

states matter specified u/s 26 (Matters to be state
nd (iii) N.A, i prospectus is iss

Mutatis Mutandis (Sec 228)

y High Court: op

having, in the opinion of the Registrar, an adequate

it shall be aut

in India. If so, address of Principal POB

din Prospec'rus)
ued > 2 years q
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4. Sec 387 N.A. (except for dating of prospectus) to issue of prospectus:
a. relating to issue of sec. of company to existing members or DH, or
b. offering securities which is uniform with sec. previously issued and li

sted on RSE.

I Section 388: Provisions as to expert's consent and allotment: @
1. Where the prospectus includes expert's statement, no such prospectus shall be issued or

circulated by a Company incorporated o/s India (not FC), unless such expert:

> has given written consent to issue
n, such written consent

pe

5 has not withdrawn, before delivery of the prospectus for registratio
> a statement appears in the prospectus that expert's written consent is given and not

withdrawn

2. A statement shall be deemed included in prospectus, if it is contained in any report/ memorandum

appearing on the face thereof or by reference incorporated therein.

/ Section 389: Registration of prospectus: BB
No prospectus shall be issued/ circulated unless all the following conditions are satisfied:

a. A certified copy has been delivered for registration to RoC
Certification to be done by Chairperson and 2 dir. (as approved by resoln. of
b. Prospectus states on the face that a copy has been so delivered,
Consent (of expert) to issue the prospectus is attached.
d. Such other prescribed docs is attached

managing body)

Companies (Registration of FC) Rules, 2014: JIe-VEN
Following docs to be annexed to prospectus:

a. Expert's consent u/s 388
Copy of contract or memorandum for appt. of MD/Manager

Copy of material contracts in last 2 years not in OCOB

b.
.
d. Copy of underwriting agreement
e. Copy of power of attorney if prospectus is signed by auth. agent of directors

N\ 11.5
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Section 390: Offer of IDRs _ S ‘
Indian Depository Receipts (IDR) means any instrument in the form of 2 j;r;?:::zi ;‘:?;ZT ¢ :: k
by a Domestic Depository in India and authorized by a company incorp a I‘Inkn.g
an issue of such depository receipts.

According to section 390, hotwithstanding anything contained in any other law for the time being in

force, the C6 may make rules applicable for: I

(i) the offer of IDR; - )

(ii) the requirement of disclosures in prospectus or letter of offer issued in connection with IDR.

(iii) the manner in which the IDR shall be dealt with in a depository mode and by custodian and
underwriters: and

(iv) the manner of sale, transfer or transmission of IDR

by a company incorporated or to be incorporated outside India, whether the company has or has not
established, or will or wil| not establish, any place of business in India.

As per Rule 13 of the Companies (Registration of Foreign Companies) Rules, 2014, foreign companies
cannot issue Indian Depository Receipts (IDRs) without complying with the specified conditions.
alongside adhering to regulations by SERT and directions from RBI.

Explanation: For the Purposes of sub-section (2) above, the expression “foreign company” means
any company or BC incorporated outside India whether having a place of business in India or not.

I Section 391: Application of Sec 34 to 36 and Chap XX (Winding
L. The provisions of sections 34 to 36 (both inclusive) shall apply to—
(i) issue of q Prospectus by a company incorporated outside Indiq u/s 38
Prospectus issued by an Indian company;
(i1) issue of Indian Depository Receipts by a foreign company

9 as they apply to
2. Winding up provision shall also apply to FC.

z‘n
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¥|, TheGeneral Clauses Act, 1897 (GCA) contains ‘definitions’of certain terms and general principles
of interpretation.
5, The GCA also comes for a rescue in the absence of clear definition in the specific enactments
» Objects of the Act are:
« o shorten the language of Central Acts;
+  to provide for uniformity of expression by giving definitions for common terms;
to state explicitly certain convenient rules for construction and interpretation of central
acts;
to guard against slips and oversights by importing certain common clauses.

[9lll Application Of the General Clauses Act
Act does not define any “territorial extent” clause. It applies to the Central Acts.

| The Central Acts to which this Act apply are:

(a) Acts of Indian Parliament (Central Act) along with rules and regulations made thereunder:

| (b) Acts of Dominion Legislature passed between 15th August 1947 and the 26th of January 1950;
(c) Acts passed before commencement of the Constitution by the Governor-General in Council or

the Governor-General acting in a legislative capacity.

article 367 of the Constitution of India authorises use of General Clauses Act for the interpretation
of constitution.

2
“Preamble”: Every Act has a preamble which expresses the scope, object and purpose of the Act.
| Tt is the main source for understanding the intention of lawmaker behind the Act. Whenever there
' is ambiguity in understanding any provision of Act, Preamble is accepted as an aid to construction

of the Act.

' Note - The Preamble to an Act discloses the primary intention of the legislature but can only be
brought in as an aid to construction if the language of the statute is not clear. However, it cannot

override the provisions of the enactment.

Definitions - Words are defined in the respective Act. Sometimes, definitions are referred in other
' statutes, If words are not defined in the respective Acts, such words are to be taken from General

Clauses Act,
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Word

—— B ]

S 1
| L e u mih SHREY
1 FI N

| hﬁv‘g‘ : iy

'A;:f', used wiﬂ; ;eferer;ce f& an offence or a civil wrong, shall include q
of acts, and words which refer to acts done extend also to illegal omissior

©| | Affidavit
@

'Affidavit' shall include affirmation and declaration in the case of PQESOns"'V
law allowed to affirm or declare instead of swearing.

Note: The terms "Affidavit”, "Oath” & "Swear" have same definitions in the |

Act. |

Central Govt

> Inrelation to anything done before the commencement of the Consfifm'j%l
mean the Governor General in Council

» Inrelation to anything done or to be done after the commencement of the
Constitution, mean the President

©-| | Commencement

The day on which the Act or Regulation comes into force; :

Coming into force or entry into force refers to the process by which legislation;
regulations, etc. comes to have legal force and effect.

State of Orissa Vs. Chandrasekhar Singh Bhoi

A Law cannot be said to be in force unless it is brought into operation by legislative
enactment, or by the exercise of authority by a delegate empowered to bring
it into operation. The theory of a statute being "in operation in a constitutional
sense" though it is not in fact in operation has no validity.

®-| | Document

Document shall include

any matter written, expressed or described upon any substance

by means of letters, figures or marks or by more than one of those means
which is intended to be used or which may be used,

for the purpose or recording that matter.

v

Y V ¥

For example, book, file, painting, inscription and even computer files are gl
documents. However, it does not include Indian currency notes.

Enactment

Shall include a Regulation (as hereinafter defined) and any Regulation of Bengal,
Madras or Bombay Code, and shall also include any provision contained in any Act
or in any such Regulation as aforesaid:

It has been held that an “enactment” would include any Act (or a provision
contained therein) made by the Union Parliament or the State Legislature.

‘@r Financial year

FY shall mean the year commencing on the first day of April.

Year

Means - A year reckoned according to the British calendar (Jan to Dec)

12.2
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> A thing shall be deemed to be done in "good faith" where it is in fact done
~ honestly, whether it is done negligently or not; |
> The question of good faith under GCA is one of fact. It is to be determined
w.r.t. the facts and circumstances of each case.
> The term "good faith" has been defined differently in different enactments.
This definition of the good faith does not apply to that enactment which
contains a special definition of the term “good faith" and the definition given
in that particular enactment has to be followed.
> Definition may be applied only if there is nothing repugnant in context.

In Maung Aung Pu Vs. Maung Si Maung, it was pointed out that:

> the expression "good faith" is not defined in the Indian Contract Act, 1872
and definition given here in GCA, 1897 does not expressly apply the term on
ICA.

The definition of good faith as is generally understood in the civil law, and

which may be taken as a practical guide in understanding the expression in

ICA

The definition is that - Nothing is said to be done in good faith which is

done without due care and attention as is expected with a man of ordinary

;W et
) ‘

v

prudence.
An honest purchase made carelessly without making proper enquiries cannof

be said to have been made in good faith so as to convey good title.
shall include both the Central Government and State Government.

>

|

Government
| Immovable shall include:
 Property » Land,

J 5 Benefits to arise out of land, and

> Things attached to the earth, or

f > Permanently fastened fo anything attached to the earth.

Where, in any enactment, the definition of immovable property is in the negative

Jand not exhaustive, the definition as given in GCA will apply.

| |

| must be regarded as immovable property

Example:
1 In Shantabai v. State of Bombay, the Supreme Court pointed out that frees
(IP) because they are attached to

| or rooted in the earth.

2. Anagreement to convey forest produce like tendu leaves, bamboos etc., the

soil for making bricks, the right to build on and occupy the land for business

purposes and the right to grow new frees and to get leaves from trees that
vow in further are all included in the term IP.

Tree is an IP. But timber is nof an IP.

Right of way to access from one place to another, may be considered as IP

Rt todinof woer sNOTIP. b e M
//I m \ 12.3 |
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i

= ; - s ;:an be held as
R 6. Any machinery fixed to the soil, standing cr'C:‘l:y ot covercd i
| | . 7. Insurance Policies covering immovable prope i3
- |Example:

T ned in the Indidn,'-i]
Imprisonment | shall mean imprisonment of either description as defi Peng

. E_ ;- -."
Movable Prop | mean property of every description, except immovable property (Eg.,
share, electricity are movable property).

. : e
m is transition provision and hence intentionally not covered her

o
I Section 5: Coming into operation of enactment, @_@

> Where, if any specific date of enforcement is prescribed in the Official Gazette, Act shqll int
enforcement from such date.

> Where any Central Act has not specificall

shall be implemented on the day on which

Governor Genergl (fo

the President in case
Example:

Yy mentioned a particular date to come into force, it
it receives the assent of:

r Acts made before commencement of Indian Constitution)
of an Act of Parliament.

3. Effective date of Ryles:

Supreme Court held that effective date of Rules

4.

2!

vive anything not enforced o
ect

prevailed during the period at whi
Affect any right, privilege, obl

igation or liability acquired,

accrued op incurred under any
enactment so repealed; o
——— 30 r'epeal
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: 'F-"Affec’r any penalty, forfeiture or punishment incurr_ed in respecf of any offence mmr,pﬂ*cd
against any enactment so repealed; or RN
+ Affect any inquiry, litigation or remedy w.r.t. such claim, privilege, debt or responsibility or any

inquiry, litigation or remedy may be initiated, continued or insisted.

Important Case Laws:
Kolhapur Canesugar | Supreme Court held that Sec 6 only applies to repeal and not fo omissions
Works Ltd. V, Union | and applies when repeal is of a Central Act or Regulation and not of a Rule.
of India
pr| [Navrangpura Gam |+ 'Repeal of provision is in distinction from 'deletion’ of provision. gk
Dharmada Milkat |+ 'Repeal’ ordinarily brings about complete obliteration of the provision
Trust v. Ramtuji as if it never existed, thereby affecting all incoherent rights and all
causes of action related to the 'repealed’ provision.

AN g = el

Ramaji
i ‘Deletion’ ordinarily takes effect from date of legislature effecting the
said deletion, never to effect total wiping out of the provision as if it
never existed.
Example:

The 3 farm laws were repealed after 1 year of protest by the farmers.

I Section 6A: Repeal of Act making textual amendment in Act or Regulation

» Where any Central Act or Regulation repeal any enactment
- then such repeal shall not affect continuance of any amendment or insertion made by the

enactment so repealed.

I Section 7: Revival of repealed enactments:
» Inany Central Act or Regulation made after commencement of this Act,
» for the purpose of reviving, either wholly or partially, any enactment wholly or partially repealed,

» it shall be necessary to expressly state that purpose.

I Section 8: Construction of references to 're‘pealgél enactments ook

> Where this Act or Central Act or Regulation made after the commencement of this Act,

» repeals and re-enacts, with or without modification, any provision of a former enactment,

» then references in any other enactment or in any instrument to the provision so repealed shall,
> unless a different intention appears, be construed as references to the provision so re-enacted.

Example:
1. Companies Act 1956 was repealed and re-enacted as Companies Act, 2013. In such case, every

other Act which had reference to Companies Act 1956 will be construed as reference to 2013
unless different intention appears.

2. Insection 115 JB of the Income Tax Act, 1961, for calculation of book profits, the Companies Act,
1956 are required to be referred. With the advent of Companies Act, 2013, the corresponding
change has not been made in section 115 JB of the Income Tax Act, 1961. On referring of Sec.
8 of the GCA, book profits to be calculated u/s 115 JB of the Income Tax Act will be as per the

Companies Act, 2013.

12.5
General Clause Act \
AU\ N
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In any legislation or regulation, it shall be sufficient, v i
for purpose of excluding the first in a series of days to use the word Zl:om“_&
for the purpose of including the last in a series of days to use the word “fo",

In simple words - Where the word “from” is used, exclude that particular date and there ¢
word “to" is written, “include that date.

i
il -, |
n

b A A

provisions of th
days from the d
30/09/2016 will

days

ate of declaration i.e. from 01/10/2016 to 30/10/2016. In this series of 30
be excluded and last 30th day i.e., 30/10/2016 will be included.

P ccion 10: Computation o 1 g
~ Whereby any legislation or regulation,

any act is directed to be done in an
then, if the Court or office is clos
the act shall be considered as don
the Court or office is open.

e Companies Act, 2013, company is required to pay declared dividend Wi‘rhiﬁ;ﬁg
4
Y

7

Wy

y court or office on a certain day or within prescribed perioq
ed on that day or last day of the prescribed period,
¢ in due time if it is done on the next day afterwards on which

‘1’ ‘.Y

Note - Even if the offices or Court are clo

sed because of some random holiday or Sunday or
Saturday or any reason, this provision will stil

| apply.

| I Section 11: Measurement of Distances E17%

Unless a different intention appears - Measure in a s;mighf line on a horizontal plane.

Example: Distance between two cities b

purpose of any Central Act under GCA, di
plane.

y roadways is 100 kms and by water ways 80 kms. For
stance shall be measured in a straight line on a horizontal

> Whereby any enactment any duty of customs or excise or in the nature thereof, is leviable on
any given quantity, by weight, measure or value of any goods or merchandise,
» thenalike duty is leviable according to the same rate on any greater or less quantity.

I Section 13: Gender and number ® @

In all legislations and regulations, unless there is anything repugnant in the subject or context-
» Words importing the masculine gender shall be taken to include females, (i.e., he includes she) and
> Words in singular shall include the plural and vice versa.

Exception: Where word used conveys a specific gender, there is a presumption that provisions of
GCA do not apply. For example:

‘| L. the word 'bullocks' could not be interpreted to include ‘cows'.
2. The word 'male descendants' cannot be interpreted to include females

12.6 /

General Clause Act
P4
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I Section 14: Power and Functionaries: | e 1 bafalt 2R
owers co ' requires;
P nferred by Central Acts may be exercised from time to time as occasion requires.

A

L S

» Whereby any legislation or regulation,
» apower to appoint any person to fill any office is conferred, then unless otherwise provided,
» any such appointment, may be made either by name or by virtue of office.

i\

Section 16: Power to appoint to include power to suspend or dismiss:
» The authority having for the time being power to make the appointment

» shall also have power to suspend or dismiss any person so appointed
Example - Wherever the law provides that court will have the power o appoint, suspend or remove
a receiver, the legislature simply enacted that wherever convenient the court may appoint receiver

and it was implied within that language that it may also remove or suspend him

'i Wy

Section 17: Substitution of Functionaries:
> For indicating the application of a law to every person executing the functions of an office,
> it shall be sufficient, to mention the official title of the officer at present executing the

functions, or that of the officer by whom the functions are commonly executed.

i.“ |J

Section 18: Successor
For indicating the relation of a law to successors of any functionaries,
it shall be sufficient to express its relation to the functionaries.

Section 19: Official Chiefs and subordinates
I°A law relative to the chief or superior of an office shall apply to the deputies or subordinates
lawfully performing the duties of that office in the place of their superior.

Section 20: Construction of orders, efc., issued under enactments

» Whereby any legislation or regulation,
a power to issue any notification, order, scheme, rule, form, or by-law is conferred,
» then expression used in such notification, efc., shall, unless otherwise specified, have the same

respective meaning as in the Act or regulation conferring power.

P/ section 21 |

> Where any legislation or regular confers the power to issue notifications, etc.,
5 it shall be deemed to include power to add, to amend, vary or rescind such notifications, etc.

§!

Tir|

£a

&Hr{

/4 @
» Where, by any Central Act or Regulation (which is not in force), on the passing thereof, a power
is conferred to make rules or bye-laws, or fo issue orders thereunder,

% then that power may be exercised at any time after passing of Act /Regulation (even before

commencement thereof).
» but such rules, bye-laws oror

— W

ders shall not take effect till commencement of Act or Regulation.

12.7
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13. It authorised cg
Far-exanple: Tf Companies Act, 2013 was passec,on 29*h12 I.Elofvoever', NCLT provisions ,
| fed' 1o NCLT. C6 made rules related to NCLT if’l"z?so ;:lpPlY only from 2016,
:;:::r:::ted till 2016. In such cases, the NCLT Rules will a

previous publication, then:

' i " Publish in J
LP"bHSh draft — Specify date . Consider objection —»

- Official Gazette

a. Publish a draft of the p

b. It shall be published wi

Y 1o make suitap)e changes in the draft before fi
necessary for thqt authority 4 re-publish in +h
iSsue so long as the changes

Made are gne;
foreign to the Subject mattep thereof.

nally publishing
€ amended fopm before their fingl

llary to the earlier draft and cannot pe regarded gqg

I &

I Section 24. Con'rinuoﬂon of ordeps etfc., j
» Ifq Statute is pe

>
»
>

cution of warpants for levy of fines
erany Act. Regulation, etc.,
unless otherwise Specified.

192




7 Secti : el . ' S —
on 26: Provision as to offence punishable under two or more enactments

» then offender shall be liable to be prosecuted & punished under either or any of those
enactments,

»  but shall not be punished twice for the same offence.

Note - As per Supreme Court, a plain reading of sec 26 shows that there is no bar fo trial or

conviction of an offender under 2 enactments, but there is only a bar to punishment twice for the
same offence.

Additional Points:

1. When there are 2 alternative charges in same trial, e., sec 409 of IPC and sec 5(.2) of
Prevention of Corruption Act, the fact that accused is acquitted of one of the charges will not
bar his conviction on the other. [M.P. v. V.R. Agnihotri]

2. This provision apply only when 2 offences which form the subject of prosecution is the same,
i.e., the ingredients which constitute the two offences are the same. Tf the offences under the
two enactments are distinct and not identical, none of these provisions will apply.

7 Section 27 eonn o senice by post: RN

Where any legislation or regulation requires any document to be served by post, then unless a
different intention appears, the service shall be deemed to be effected by:

(i) Properly Addressing

(ii) Pre-paying, and

(iii) Posting by registered post.

A letter containing the document to have been effected at the time at which the letter would be
delivered in the ordinary course of post.

Important case laws:

United A notice when required by law to be sent by 'registered post acknowledgement
Commercial due’ is instead sent by 'registered post' only, the protection of presumption
Bank v. Bhim regarding serving of notice under 'registered post' under this section of the Act
Sain Makhija | is neither tenable nor based upon sound exposition of law.

Jagdish Singh.v | Held that - where notice is sent to landlord by registered post, and it is returned
Natthu Singh | by tenant with an endorsement of refusal - presumed notice has been served.

Smt. Vandana | Held that - where notice sent by registered post to person concerned at
Gulati v. proper address is deemed fo be served upon him in due course unless contrary
Gurmeet Singh | is proved. Endorsement ‘not claimed/not met' is sufficient to prove deemed
service thereof.

I Section 28, 29 and 30 - Intentionally not covered.

g

» Where an act or omission constitutes an offence under 2 or more enactments, e

\ 12.9

General Clause Act
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Chapter 13) Interpretation Of Statutes

——

[ ol [ Fo Documents nd esds

TInterpretationand | | i
X\ Construction® | amewme [ (RURS LT emAligics m]
g Aids . LYY o 4

wd External Aids _]

Important Definitions

1. Statute
% To the common man the term 'Statute' generally means laws and regulations of various kinds

irrespective of the source from which they emanate.
bill in Lok Sabha and Rajya Sabha

5 Tn India the constitution provides for the passing of a
and finally after obtaining the assent of the President of India fo it, it becomes an Act of

Parliament or Statute.

2. Document
r evidence of

» A document is a pa

anything.
> Section 3 of the Indian Evidence Act, 1872 states that 'document’ means any matter
eans of letters, figures or marks or by

expressed or described upon any substance by m
more than one of those means, intended to be used, or which may be used, for the purpose

of recording that matter.

» Section 3(18) of the General Clauses Act, 1897 states that the term 'document’ shall include
any matter written, expressed or described upon any substance by means of letters, figures
or marks, or by more than one of those means which is intended to be used, or which may

be used, for the purpose of recording this matter.

per or other material thing giving information, proof o

Elements of documents

Matter Record Substance Means

3. Elements
> Matter: This is the first element. Its usage with the word "any” shows that the definition
of document is comprehensive.

Record: This second element must be certain mutual or mechanical device employed on the

r
substance. It must be by writing, expression or description.
» Substance: This IS the third element on which amental or infellectual element comes to find
a permanent form '
orth element by which such permanent form is acquired and those

5 Means: This represents f

can be letters, any figures, mar hich can be used to communicate between two

ks, symbols w

persons. ______———— _

N\ 13.1
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> Formal legal document which creates or confirms a right et ::rgpd
> Formal writing of any kind, such as an agreement, deed, ¢ T ' legal effect
executed in a technical form or a formal |e§:|ﬂ| doc'-;“;:m' g |
creating a right or liability or as affording evidence of it. - e

» Secﬂor:lg 2(12) of the I::;ian Stamp Act, 1899 states that lnsfrur:sfnf“:'n:dhﬂ? Ver
document by which any right or liability is or purports to be created, tr . exten
extinguished or recorded.

5.

=g

eed:

—_—

> Aninstrument in writing (or other legible representation or words on parchment or P
purporting to effect some legal disposition.
> All Deeds are instruments but all instruments may not be deeds.

Interpretation .
> The process by which the Courts seeks to ascertain the meaning of the legislature through the
medium of the words in which it is expressed.

» The process by which the real meanin

g of an Act (or a document) and the intention of the
legislature

in enacting it (or of the parties executing the document) is ascertained.

> Interpretation is resorted to in order to resolve any ambiguity in the statute.

Construction
> Ts applied to a written statute or document

A

It means to determine from its known elements its true meaning or the intention of its framers.
Involves drawing conclusions beyond the actual expressions used in the text by referring to
other parts of the enactment and the context in which the law was made.

> Thus, when you construe a statute you are attempting to ascertain the intention of the
legislature.

Difference between Interpretation and Construction

In practice construction includes interpretation and the terms

However, these two terms have different connotations.
Interpretation

Ascertaining the meaning of words and the

true sense in which the author intended that

are frequently used Synonymously.

Construction
Drawing of conclusions from a statute that lie
beyond the direct expression of the words used

they should be understood therein
Where the Court adheres to the plain meaning | Where the court decides whether the wording
of the language used by the legislature was meant to cover the situation before the

; court

13.2 / R =

Interpretation Of Statutes
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> Authentic is when rule of interpretation is derived from the legislator himself.

> Usual is when rule of interpretation is derived from some other source such as custom or case
law.

» Grammatical is when the court o
»  Logical when the court goes bey
other way.

pplies only the ordinary rules of speech.
ond words and tries to discover intention of the statute in some

Need of interpretation/ construction?

» The words of a statute can be vague, ambiguous or reasonably capable of more than one meaning.

> The fundamental rule of interpretation of a statute is that it should be expounded according to
the intent of those that made it.

» The purpose of interpretation is to discern the intention whic

impliedly by the language used.

Normally, grammatical interpretation is the only approach to be adopted. This is based on the

principle of absoluta sententia expositore non indiget meaning "clear words need no explanation.”

Where the law is clear & unambiguous the court shall construe it based on the strict grammatical

meaning. The emphasis in grammatical interpretation is on "what the law says."

> However, where grammatical interpretation leads to a manifest absurdity or is logically flawed,
the courts can adopt the logical interpretation which seeks to ascertain "what the law means",

h is conveyed either expressly or

Interpretation Of Statutes
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3.

Rule of Literql Construction ; 0 e
» Ttisa cardinal rule of construction and it is the primary duty of the court that o

2. Rule of Reasonable Construction

Primary Rules of Interpretation/ Construction

4 : ; st
must be construed literally and grammatically giving the words their ordinary and
meaning.

If the phraseology of a statute is clear and unambiguous and capable of one and only gn,
interpretation, then it would not be correct to extrapolate these words out of their pg
and ordinary sense. “Absoluta sententia expositore non indiget" )
If there is an inconsistency with any express intention or declared purpose of the statute
or it involves any absurdity, repugnancy, inconsistency, the grammatical sense must thep be

modified, extended or abridged only to avoid such an inconvenience, but no further.
> Technical words are to be understood in technical sense

(Inferpretatio fienda est ut res magis valeat quam pereat)

> the words of a statute must be construed 'ut res magis valeat quam pereat’ meaning Thereby
that words of statute must be construed so as to lead to a sensible meaning.

When the words of an enactment are capable of two constructions that there is scope fop

interpretation or construction, Then, that interpretation, which furthers the object, canbe

preferred to that which is likely to defeat or impair the policy or object.

> When the grammatical interpretation leads to a manifest absurdity then the courts
shall interpret the statute so as to resolve the i
consistent whole, it is permissible to depart t
statutes only to the extent
of Interpretation

»

herefrom and to interpret the provision of
It avoids such absurdity and no further. This is the Golden Rule

Rule of Harmonious Construction
» The expressions used therein should ordin
harmonize with the object of the statute.

This rule is applied when there is a conflict between two provisions of a statute.

Where an expression is susceptible of a narrow or technical meaning, as well as a popular
meaning, the court would be justified in assuming that the legislature used the expression
in the sense, which would carry out its objects and reject that which renders it invalid.

» "Generalia specialibus non derogant”, A specific rule will override q general rule.

» This rule can be adopted only when there is a real and not merely apparent conflict between
provisions, where the words of a statute, on a reasonable construction thereof, admit of
one meaning only then such natural meaning will prevail.

» In some cases, statute may give a clear indication as to which provision is subservient and
which overrides. This is done by the use of the terms "subject to", “notwithstanding” and
“without prejudice”.
a) Subject to: When the same subject matter is covered by that provision and by another

provision or enactment subject to which it operates and there is a conflict between
them, then the latter will prevail over the former.

arily be understood in a sense in which they best
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i i 'rhc proMslon prcvall ovcrcﬂ oy

¢ 'LWl‘rhom prejudice : When certain particular provisions fo _ L
when it is stated that the particular provisions are without prejudice o those genera |
~ provisions the particular provisions would not restrict or clrcumcrlbn ﬂw q_igﬂ'-

Ilowl'

and generality of the preceding general provisions. -

e 5ol

§ 4. Rule in Heydon's Case or Mischief Rule
| » What was Heydon's Case? In Heydon's case (1584 3 Co Rep 79 P. 63
the Barons of the Exchequer that “for the true and sure interprefaf
general, four things are to be discerned and considered.

i a. What was the law before the making of the act? ‘
b. What was the defect, mischief, hardship caused by the earlier law? :
¢. How does the act of Parliament seek to resolve or cure the mischief or deficiency?

d. What are the true reasons for the remedy? o
» The intention of this rule is always to make such construction as shall suppress the mischie

and advance the remedy according to the true intention of the legislation.
> Applying Heydon's case courts will be bound to look af the stafe of the law at the time of
the passing of the enactment and not only as it then stood, but under previous Statutes too.
> The mischief rule can be applied only if there is any ambiguity in the present law.

7), it was Iald down bv

ion of all Statutes fg

=
1

> This is strictly speaking not a rule but a method of interpreting a provision liberally so as to
give effect to the declared intention of the legislation.

> Beneficial construction will be given to a statute, which brings into effect provisions for
improving the conditions of certain classes of people who are under privileged or who have

not been treated fairly in the past.
In such cases it is permissible fo give an extended meaning to words or clauses in enactments.

> But this can only be done when two constructions are reasonably possible and not when the
words in a statute are quite unequivocal.

Y

6. Rule of Exceptional Construction
» We have already seen that the words of a statute must be construed so as to give a sensible

meaning to them if possible. They ought to be construed ut res magis valeat quam pereat.
» "And" and "Or"

T S w0

A particle joining words and sentences and A disjunctive particle that marks an

expressing the relation of connection or addition. | alternative, generally corresponding to
" The word "and" is normally conjunctive that is used |“either”, as “either this or that".

to conjoin words, clauses or sentences, signifying
that something is o follow in addition to that,

which precedes.

N 135
AN
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. mearing of other provisions in the same statute or document. e el
> "May", "Must" and "Shall”

7. Rule of Ejusdem Generis

a) 'May' signifies permission and implies that the authority has :e.en*alt:éwed. gciiis_
' "May" though permissive sometimes has con.tpulsor-y fo.rce and is to be rea

Where the word 'may" has been used as implymg. a r_equlsﬁe cond!'n?n to be fulﬁl ]
court will and ought to exercise the powers which it should and in such a case th
'may' will have a compulsory force.

b) ‘Must'is doubtlessly a word of command. ; b

c) “Shall" though mandatory is to be read as may. It is wel! - se1:ﬂed that the use of the
word 'shall' does not always mean that the enactment is obligatory or mandato Vi it
depends upon the context in which the word 'shall occurs and on the purpose for Whi,%:.
the requirement has been enacted, particularly in the con
of the Act and the general scheme thereof.

text of the other pr'ovisio'ﬂ;;\;l

\
3

i}
The term ‘ejusdem generis' means ‘of the same kind or Species',
*Where specific words pertaining to a class or cat

words, the general words shall be construed as i
those specified."

Applicability:

a) The statute contains an enumeration of specific words

b) The subject of enhumeration constitutes a class op category
¢) That class or category is not exhausted by the enumeration

d) General terms follow the enumeration; and
e) There is no indication of a dif

€gory or genus are followed by general
mited to the things of the same kind as

legislature is cleqr.
Exceptions to the Ryle:

read ejusdem generis
This rule has to be applie

a conflict between speci

the specific terms.

d judiciously. This rule may be understood as an attempt to settle
fic and general words.

= e =
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» Nosm.tur a Sociis means that when two or more words that are susceptible of analogous
meaning, are coupled together they are understood to be used in their cognate sense. They
take, as it were, their colour from each other, that is the meaning of the more general word
being restricted to a sense analogous to that of the less general.

» Examples of the principal of Noscitur a Sociis are as follows:

a) Fresh orange juice is not a fruit juice. While dealing with a Purc
used the expression "manufactured beverages including fruit-juices and bottled waters
and syrups”. It was held that the description ‘fruit juices' as occurring therein should
be construed in the context of the preceding words and that orange-juice unsweetened
and freshly pressed was not within the description. (Commissioners. V. Savoy Hotel,
(1966) 2 All. ER. 299)

b) Private Dispensary of a doctor is not a commercial establishment. In dealing with
the definition of commercial establishment in Section 2 (4) of the Bombay Shops
and Establishments Act, 1948, which reads, “commercial establishment means an
establishment which carries on any business, trade or profession”, the word ‘profession’
was construed with the associated words 'business’ and 'trade’ and it was held that a
private dispensary of a doctor was not within the definition. (Dr. Devendra M. Surti v.

State of Gujrat, A.LR. 1969 SC 63)

hase Tax Act, which

> This doctrine is based on the concept that a statute or ad
referring to the exposition it has received from contempora
The maxim “Contemporanea Expositio est optima et
*contemporaneous exposition is the best and strongest in the law.”
A law should be understood in the sense in which it was understood at the time when it was

ocument is to be interpreted by

ry authority.
fortissinia in lege” means

passed.

The maxim "optima legum interpres est consuetude” simply means, "Custom is the best

interpreter of law”.
This maxim is to be applied for construing ancient statutes, but not to Acts that are

comparatively modern.

Internal Aids To Interpretation/ Construction

i Long Title Preamble Heading Marginal Notes Definitional Sections

Read the Statute as a Wholef.

( ﬂluﬂmﬁons Proviso Explanation Schedules

l. Long Title T ' |
> An enactment would have what is known as a 'Short Title' and also a Long Title"
the enactment and is chosen merely for convenience

% The 'Short Title' merely identifies n merely
tment and does not merely identify it.

» The 'Long Title describes the enac
\ 13.7
WA\
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>
»

>

taining its genera
e ti the purpose of ascer ' | |
Sl Mg "ffel"‘ed > f‘"‘ hp II: it cannot override the clear 'Mﬁm ‘
throwing light on its construction, alt oug i {1
enactment.

The Preamble expresses the scope, object and purpose of the Act more compr'ehensll !
than the Long Title.

The Preamble may recite the ground and the cause of making a statute and the eyil Which ;
sought to be remedied by it.

Like the Long Tile, the Preamble of a Statute is a part of the enactment and can Ieg'f'"‘“feli-
be used for construing it,

However, the Preamble does not over-ride the plain provision of the Act but if the word
of the statute gives rise to doubts as to it

)
!

of the enactment though, they may, in
Some cases be looked at in the [i ' i

of the sections on which they can throw light.

It may be noted that headings may sometimes be referred to know the Scope of a section
in the same way as the preamble.

But a heading cannot control or override a section.

13.8 :

7
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- > The legislature has the power to embody in a statute itsel
| anditis quite common to find in the Statutes 'definitions’of ce
il used in the body of the statute, it St g < T
'Lt) :jWher't aword or p.hr-aSe is defined as having a particular meaning in the enactment, i
R - meaning alone which must be given o it in interpreting a Section of the Act unless there be
- anything repugnant in the context. This is called an exhaustive definition. Ld-
> The Court cannot ignore an exhaustive statutory definition and try and extract whd"‘kl}f ;
considers to be the true meaning of the expression independently of it. ]
> The purpose of a definition clause is two-fold:
(i) to provide a key to the proper interpretation of the enactment, and
(i) to shorten the language of the enacting part by avoiding repetition of the same words

expressions contained in the definition.
» Construction of definitions may be understood under the following headings:

Restrictive o . Definitions
and extensive —» dn}i l.g;t..lous —J[ subjecttoa
~ definitions , AU | contrary context

(i) Restrictive and extensive definitions:
The definition of a word or expression in the definition section may either be restricting
of its ordinary meaning or may be extensive of the same.

I When word is What it denotes: T
defined as:
'means’ Restrictive and Exhaustive
We must restrict the meaning of the word to that given in the
definition
includes’ Extensive
Here the word defined is not restricted to the meaning assigned to it
but has extensive meaning which also includes the meaning assigned to
it in the definition section.
'means and Exhaustive
includes’

'to apply to Extensive
and include’ | Where an expression is defined in an Act, it must be taken to have,

throughout the Act, the meaning assigned to it by the definition,
unless by doing so any repugnancy is created in the subject or context.
Example: Section 2(m) of the Consumer Protection Act, 1986 contains
an inclusive definition of 'person’. It has been held to include a ‘company’'
although it is not specifically named therein.

} is deemed to | Inclusive or Extensive ; . |
Words are used to bring in by a legal fiction something within the

include’

B word defined which according to its ordinary meaning is not included

_,,_—J within it. \

Interpretation Of Statutes \ \\\
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(i) Ambiguous definitions:
Sometime, we may find that the definition section may itself be ambiguous, and <.
have to be int i i isi baving,
jieriobe Interpreted in the light of the other provisions of the Act and having
i so ;r e ordinary meaning of the word defined. Such type of definition is not +o be "ecd
fhoe a;uon. . It must be r"ead in the context of the phrase which it defines, realising "
mu!dun:;:on ?f a definition is to give accuracy and certainty to a word or phrase which

e o er'w:stz be vague and uncertain but not to contradict it or depose it qlt g

iii) Wehﬁnrhons subject to a contrary context: e
en a word is defined i i i ;
e ol ::f ‘rol bear a rlL-meer of inclusive meanings, the sense in which the
Particular provision must be ascertained from the context of the

scheme of the Act, th oo
thereby. - the language of the provision and the object intended to be serveq

6. Illustrations

.

:— Many, though not all, sectio
> These illustrations follow th
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- (iii)Provide an nddi'riom! support to the object of the Act to  make it mean

ey .IM 2 ! - -
() Fill up the gap which is relevant for the purpose of the explanation to suppress 1
“ mischief and advance the object of the Act ‘ rﬂupﬂ
v) Cannot take away a statutory right - - |
Ve Mm,ﬁmﬁbewongfommmwhsﬁmﬂﬁﬁtﬁemj
objecrs.mmm»gtobegimmmuphmionuiumﬂydepmdmifmmsadm*
| on any theory of its purpose

A

|
> The Schedules form part of an Act. Therefore, they must be read together with the Act

for all purposes of construction. -
% However, the expressions in the Schedule cannot control or prevail over the expression in

the enactment.
» If there appears to be any inconsistency between the schedule and the enactment, the

enactment shall always prevail.
> They often contain details and forms for working out the policy underlying the sections of

the statute

10. Read the Statute as a Whole
> Tt is the elementary principle that construction of a statute is to be made of all its parts

taken together and not of one part only.

The deed must be read as a whole in order to ascertain the true meaning of its several
clauses, and the words of each clause should be so interpreted as to bring them into harmony
with other provisions - if that interpretation does no violence fo the meaning of which they

r

are naturally susceptible.
And the same approach would apply with equal force with regard to Acts and Rules passed

by the legislature.

One of the safest guides to the construction of sweeping general words is to examine
other words of like import in same enactment or instrument to see what limitations must
be imposed on them.
| 3 Tf we find that a number of such expressions have to be subjected to limitations and
qualifications and that such limitations and qualifications are of the same nature that
circumstance forms a strong argument for subjecting the expression in dispute to a similar

limitation and qualification. |
uires ‘notice’ should be given, then a verbal notice

Example: If one section of an Act req
" would generally be sufficient. But, if another section provides that ‘notice’ should be 'served"
left with him,or ina particular manner or place, then it would obviously
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Ly el
- h into account
Apart from the statute itself there are many matters Wl'!lch maIy :ae T:::aﬁon. Whe
statute is ambiguous. These maters are called External aids to In erp

i _Ear'lier& |  Dictionary
' Lafer Actsand | Definitions
Previous Law | | Andlogous Act e

R Consolidaﬁl"l_gil ( "
 Historical i '
Lot - Us

i Statutes & age

——

1. Historical Setting l}

> The history of the external circumstances which led to the enactment in question is o
much significance in construing any enactment. '

> We have to take help from all t
understanding and comprehens
enactment.

History in general and Parliament

hose external or historical facts which are necessary in the
ion of the subject matter and the scope and object of the

ary History in particular, ancient statutes, contemporary
tings all are relevant in inferpreting and construing an Act.
er the statute in question was intended to alter the law op

rd Consolidating Statutes & Previous Law

> The Preambles to Statu

An Act to consolidate” the previous

law, etc.

> Insuch acase, the Courts may stick to the presumption that it is not intended to alter the
law

> They may solve doubtfyl points in th
rejecting the literg| construction.

retation which has generally

been acted upon by the public,
ing to change that interpre

tation, unless they see cogent
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= b) If two Acts are to be read together then every part of each Act has to ‘

as if contained in one composite Act.

' > 3!
¢) But if there is some clear discrepancy then such a discrepancy may M‘_’_ﬂ_‘“"w

to hold the later Act (in point of time) had modified the earlier one-—"
d) However, this does not mean that every word in the later Act is to be inferp
same way as in the earlier Act. .

reted in the

provides that the earlier Act to be excluded from the earlier statufe as well.

should, so far as consistent, be
construed as one with it

Where a single section of one
Act is incorporated into another
statute

Tt must be read in the sense which it bore in the
original Act from which it is taken consequently,
it would be legitimate to refer to.all the rest of

the Original Act to ascertain what that Secfib;ﬁi\
means, though one Section alone is incorpora. .2t

in the new Act

Earlier Act Explained by the Later Act: '
Not only may the later Act be construed in the light of the earlier Act but it (the later Act)

sometimes furnishes a legislative interpretation of the earlier one, if it is ‘pari materia’ and
if, but only if, the provisions of the earlier Act are ambiguous.

Where the earlier statute contained a negative provision but the later one merely omits
that negative provision, this cannot by itself have the result of substantive affirmation.

In such a situation, it would be necessary to see how the law would have stood without the
original provision and the terms in which the repealed sections are re-enacted.

Reference to Repealed Act:

Where a part of an Act has been repealed, it loses its operative force. Nevertheless, such
a repealed part of the Act may still be taken into account for construing the un-repealed
part. This is so because it is part of the history of the new Act.

5. Dictionary Definitions

» First we have to refer to the Act in question to find out if any particular word or expression

A

Y

‘0

is defined in it.

Where we find that a word is not defined in the Act itself, we may refer to dictionaries to
find out the general sense in which that word is commonly understood.

However, in selecting one out of the several meanings of a word, we must always take into
consideration the context in which it is used in the Act.

It is the fundamental rule that the meanings of words and expressions used in an Act must
take their colour from the context in which they appear.

Further, judicial decisions laying down the meaning of words in construing Statutes in 'pari
materia’ will have greater weight than the meaning furnished by dictionaries.

However, for technical terms reference may be made to technical dictionaries.

Where the later of the two Acts | Then an enactment in the later stafute was held -

\
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~on laws similar to ours can be legitimately used for construing our own Acts.

imm%&‘ﬁ‘ﬁehm always to be given to the language of the Indian statute. F
guidance can be obtained from Indian decisions, reference to foreign decisions m 'My 5
unnecessary. v

LU TS

Rules of Interpretation/ Construction of Deeds and Documents

» Find out what a reasonable man, who has taken care to inform himself of the supp,
circumstances of a deed or a document, and of its scope and intendments, would underst b
the words used in that deed or document. A

» The principle of construction in case of a document and a deed, as of statute, does not i¢ A |
so much except in some minor details.

» A deed must be read as a whole in order to ascertain the true meaning of its several claese
and the words of each clause should be so interpreted as to bring them in harmony with o

~wisions if that interpretation does no violence to the meaning of which they are natypg
susceptible.

» Inall cases endeavor shall be made to find out how a reasonable and well-informed person wouly
understand by the words used in the deed or document.

The golden rule of construction is to ascertain the intention of the parties to the instrument after
considering all the words in their ordinary, natural sense. d
» To ascertain this intention the Court has to consider the relevant portion of the document s
awhole and also fo take into account the circumstances under which the particular words were
used.
» The intention deduced after the document is read as a whole should be the actual term the
parties intended to agree.
It has to be borne in mind that very many words are used in more than one sense and that sense
differs in different circumstances.
» It is inexpedient to construe the terms of one deed by reference to the terms of another.
It is an elementary rule of construction that the same word cannot have two different meanings
in the same document, unless the context compels the adoption of such a course.
It may also happen that there is a conflict between two or more clauses of the same document.
An effort must be made to resolve the conflict by interpreting the clauses so that all the
clauses are given effect to. '
If, however, it is not possible to give effect to all of them, then it is the earlier clause that wil
over-ride the latter one. '
»  Similarly, if one part of the document is in conflict with another part, an attempt should alWays
be made to read the fwo parts of the document harmoniously, if possible.
If that is not possible, then the earlier part will prevail over the latter one which should:
therefore, be disregarded.

v

A 4

“.’

66

Learning i d ithout

B Ghrorsand deto AN ‘“Ih’qénﬂk
99
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i gl " AuThor!zed Dealer Forex | Foreign Exchange f;:;_ s
Bl " :ufhomzed Person Forse | Foreign Securities et |
, ranch, Offices and Agencies IC Indian Currency ———
. :@AT Capital Account Transaction LRS Liberalised Remiﬂmcgés_h‘__"l‘._—-——-—;
 |ICUAT | Current Account Transaction PRI |Person Resident InIndia
FC Foreign Currency PROI | Person Resident Outside India

TC Travellers cheque ——

FEMA | Foreign Exchange Mgt. Act, 1999

g Purpose of the Act
An Act to consolidate and amend the law relating to foreign exchange with the objective of:

» facilitating external trade and payments and
for promoting the orderly development and maintenance of forex market in India

India increased thus increasing

he flow of Forex info
mgt. of FER for the counfry.

With liberalization of Indian economy in 1991, t
lly. This act enables

the Foreign Exchange Reserve (FER) substantia

Enforcement of the Act - Directorate of Enforcement (ED)

Forex Regulation Act 1947, 1973 vs FEMA 1999:

e e

-
- [
[ FERA FEMA :f
| Objective of Act Conserve Forex Promote and develop the forex
PRI Based on citizenship Based on stay in India
Forex fransaction is prohibited | Forex +ransaction is permitted unless

Strictness
restricted

Mens-rea not presumed.
Responsibility of rosecution to prove

. mens-rea
Comgundim of offence | Not allowed All offences are commundable

Bl Broad Division of Act:
Directorate
Misc.

‘ Regand  , thorised Contravention Adjudication >
Preliminary A::QT- of Person and Penalty | and Appeal o e o ont [Sec 39-
Sec 1c2 orex s -
[ ] (Sec 10-12] | [Sec13-18] | [5ec 16351 1o, 36-38] | 49]

[Sec 3-9]

unless permitted

L
Mens-rea (guilty mind) Presumption of existence of

| BOA outside TIndia owned or controlled by PRI

Sec 1: Applicability
This Act extends fo who!

-

- of India. Also applies to a

- 14.1 .!

NN

.....
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‘@- > Current Account Transaction

S
 [Sec 2(e)) means ani

j!L"—' -.4Jl

> M“—"Mﬂ [Sec Z(m)] means any currency other than Indian Curr-ency ¥ i

- g
L}

| > Emmng_ e [Sec Z(n)] means Foreign Currency and includes:

. Depos Draft, TC, LoC, BoE drawn | Drafts, TC, Lo
: bayable: any in IC but payable in FC Person oufs:de _*ﬂ;_ﬂ

> Foreign Security [Sec 2(0)] means:

© Any security in the form of - Stock, shares, bond, debentures or other inst.
0 Denominated in FC,

b o o s

0  And includes - Sec. denominated in FC but redemption or returns (int./div) payable m:;Ig. -
|
> Capital Account Transaction n [Sec 2(e)]: means a transaction which alters: '

a. Asset or liabilities (incl. conhngen? Imbull'ry) outside India of PRI
b.  Asset or liability {; in India of PROT

[Sec 2(j)] means transaction other than CAT

Without prejudice to the generality of the definition, CUAT includes:

Pa;rmenfs w.r-.'r., foreign Payments w.rt.,
trade, current business,

Remittances for | Expense wrt,

' interest on living expenses of foreign travel,

| services, & short-term loans & as net parents, spouse and | | education and

| banking & credit facility income from children residing ' medicare of parents,
: e in OCOB investments _ abroad

| spouse and children

—————

> Person [Sec 2(u)] includes :
i an individual,
ii. aHUF,
iii., a company,
iv. afirm
V.

an association of persons or body of indv., (incorporated or not)
Vi. every artificial juridical person, and

vii. any agency, office o branch owned or controlled by such person;




) - "Person Resident in India" means:

- =
—

r—

e ) T R Pk o
son residing in India for more than 182 duysdﬁri'é"\‘hemag
receding FY but does not include: Mo n Jea TR S i
(A) a person who has gone out of Tndia or who stays outside India, in |
~ either case: Lovmayen Lt
~a. for oron taking up employment O/S India, or : & can

b. for carrying on O/S India a business or vocation outside India, or — di 3‘%},
. . : H h.s w \B.O-A ln I‘ lla.‘ l‘ 0 1
c. forany other purpose, in such circumstances as would indicate hi T on%‘qo“cs[;l |

intention to stay outside India for an uncertain period; -

" || (B) aperson who has come to or stays in India, in either case.

However, if such person has come to or stays in India for any of the
following purpose, he shall be considered as PRI (irrespective of no. l

| by aperson reSIden'I' : _
Lou'rsidca India o | {

of days of stay in India in preceding FY): (L BOA outside India g
a. for or on taking up employment in India, or wied orteontrolled
b. for carrying on in India a business or vocation in India, or ; S
c. for any other purpose, in such circumstances as would indicate his | | °Y ¢ BS

. intention to stay in India for an uncertain period; ' " India il

I Section 2(w) - "Person Resident outside India" U ER RN ECANUCY Resident in India

”J

==

Concept Clarity Check:

1. Citizenship is not relevant for determining residential status. :

2. Residential status is not for a year. It's on a particular date. (Unlike Income Tax Act, 1961)

3. Ts it mandatory for a person to reside in India for more than 182 days in the previous FY fo be
considered as PRI? - Umm, No. If he resides for «<=182 days in preceding FY, but comes to India

| in the current year for the 3 purpose, he will become PRI in current year.

4, Where a student is leaving India for higher studies, RBI has clarified that they shall be treated
as PROT majorly because of their intention o stay outside India for an uncertain period and the
fact that they start working there to take care of their expenses |

Tllustrations i

1. If in FY 2024-25, a person resides in India for 200 days. On st June 2025, the person leaves
India for employment o/s India. Determine status? - From 01.04.25 t0 01.06.25 - PRT and 02.06.25 .
onwards - PROI (irrespective of the fact that he resides for > 182 days in 24-25) .
2. Mr. S comes to India on 01.06.24 for visiting his parents. However, his parents fall sick and he is
certain that he will not be able to return for an year. He ends up staying with them till 31.07.25. Is
he aPRT in FY 25-262 - No, in FY 25-26, Mr. S will be considered as PROI. Even though he resided
in India for »182d in FY 24-25, he has not come for any of the 3 special purpose (employment,
certain period) and hence he is not a PRI in FY 25-26

business or un

e 14.3

210



Dealing in Foreign Exchange, etc

rson (PRI & PROT)

“Where any such payment is received without corresponding inward remittance, it ?hdl be d
) to be received through person other than AP

However, the above restricted transactions may be carried on:

. If otherwise Provided in this Act, Rules o Regulation, or
il. With permission of RT (general or special)

Note -
L. For this section - Financial fransaction means:

:P“?ﬁ'-'eﬁﬁoz'cra’dif |
of any person or |

2 receivingr pay;tenf?o‘r ;T’ f ﬁ—ﬂ:imw/is"suel'
on behalf of any person or [egotiate any BoE or

2. Purpose of this section: Regulate inflow & outflow

|S5i , Sec 4: Holding of Fopex

of Forex through APs only.

Note: RBI cannot, on its own, impose any restriction on CUAT. T+ can be imposed only by C6 (in
consultation with RBI)

1. Import in Indiq of machinery for installation in factory from q Uk vendor by payment in cash. 1!
2. Import in India of machinery fop installation in factory from q UK vendor on credit for 3

months (this is CUAT because short term banking and credit facilities covered as CUAT)
Gift (say $1,000) by a PRI to PROT (note: Gift i given in FC)

4. Gift (say Rs, 1,000) by a PRI to PROT in India - This will be a CAT and not CUAT as this results
in alteration of asset of PROT in Indiq,

W

: MLB![,_ CUAT is freely permitted unless specifically restricted.
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Foregn Exchange Management
(Current Account Transaction) Rules, 2000

" eevvovevORRLRRRRT®

I Schedule I: Drawal of forex by any person for following purpose is prohibited

1 Remiﬂance out of lottery winnings,

23 Rernfh‘ance of income from Racing/riding etc. or any other hobby, - ' :

3. Remittance for purchase of lottery tickets, banned magazines, football pools, sweepstakes etc.,

4. Payment of commission on exports made towards equity investment in JV / WOS abroad of
Indian cos.,

5. Remittance of dividend by any co. to which the requirement of dividend balancing is applicable,

6.

Payment of commission on exports under Rupee State Credit Route, except commission upto
10% of invoice value of exports of tea and tobaccompany

7. Payment related to "Call Back Services" of telephones,
8. Remittance of interest income on funds held in Non-Resident Special Rupee Account Scheme

Schedule II: Transactions which require prior approval of GoI for drawal of forex

Purpose of Remittance

Ministry / Dept. of GoI who approval
is required

Cultural Tours

Ministry of Human Resources
Development, Dept. of Education and

Culture
(Now known as Ministry of Education)

Advt. in foreign print media by a S6 & its PSUs > $ 10K
Except where such advt. is for the purposes of
promotn of tourism, foreign investments and
international bidding

Note: PSUs of CG not covered!

MoFinance, Dept. of Economic Affairs

Remittance of freight of vessel chartered by a PSU

MoSurface Transport, Chartering Wing

Payment of import (through ocean transport) by a
Govt. Department or a PSU on CLF. basis (i.e., other

than F.O.B and F.A.S. basis)

MoSurface Transport, Chartering Wing

Multi-modal transport Operators making remittance to

Registration Certificate from Director
General of Shipping

their agents abroad

Remittance of hiring charges of transponders:
a. TV Channels

Ministry of Info and Broadcasting
Min. of Communication & Info. Tech

b. Internet service providers |
Remittance of container detention ¢

harges > the rate

Ministry of Surface transport

(Director General of Shipping)

scribed by Director General of Shipping
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sponsorship o
0a other than Inter nat e Tt L ) .
Pt e T 0 A e -r.‘invove f : : ... . l-_
N s$ 1(!),0538? Level sports bodies, if the am (Now - Mo Youth Affq‘irsxr ¢ _
| Remittance for mémber-sh’ip of P & I Club (protection | Ministry of Finance (Insurance. ivi
| Land indemnity insurance)

E I Schedule III : Transactions which in excess of limits require prior approval of RBI.
4 L. Individuals - Avail forex facility for the following purpose within limit of UsD 2,50,000
| Additional remittance beyond limit shall require prior approval of RBI: _
Private visits to any country (except Nepal and Bhutan) i
Gift or donation |
Going abroad for employment
Emigration (permanently settling in a count
Maintenance of close relatives abroad
Travel for: _
*  business

attending a conference i |
specialized training :
for meeting expense of medical treatment/check up abroad or accompanying a patient

9. Expenses in connection with medical treatment abroad
h. Studies abroad

i.  Any other current account transaction

T+ a0 oo

Provided, for (d), (g) and (h), individual may avail forex facility > $2 50,000 if it so required by
country of emigration, medical institute offering treatment op the university, respectively

Explanation: For this schedule, a PRI on account of his employment or deputation of a specified

d”"‘ﬂﬁ?ﬂ (irrespective of length thereof) or for q specific job or assignments, the duration of
which is not > 3 years, is a resident but not permanently resident.

146 /
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e
! 4 i H

jaonarionironay ‘s iy el
a. creation of Chairs in repu'f:cl

%) Provided that, RBI ° (6 shall not i

» Payment due on accoun
» Depreciaf

edu. Inst., |
b contribution to funds (not being an invst. fund)
promoted by educational Inst; and N .
- |c. contribution to a technical inst./body in the ! '
R field of activity of the donor co x|y W B et
of flats/ | Commission (per transaction) fo agent abroad for | > Higher of $25,0000r
91;10‘?'5 in India | sale of residential flats or commercial plots in India 5% of Inward Remittance
‘Consultancy | Remittance forany consultancy w.r.t Infra projects | $10Mn per project |
per project | and I
Consultancy | For other consultancy procured from o/s India  |> $1 Mn per project |
per project
Pre-incorp | Remittance as reimbursement of pre—incorpom‘rion > Higher of 5% of
expense expense Investment brought info
Sl ! India or $100K
Note: Limit of $250,000 is irrelevant in case of person other than individuals
Additional Note:
1 Procedure for Drawal/remittance of Forex under Sch TII shall be same as LRS
h IT & ITI shall not be required if remittance is from:

2. Approval for transaction under Sc

a) Resident Foreign Currency Account
b) Exchange Earners’ Foreign Currency A/C (except for remittance for membership of

P&T club under Sch IT and payment commission/pre-incorp under Sch III)
3. If aperson is on visit abroad, he can incur expenditure stated in Sch IIT if he incurs it
through International Credit Card (to +he extent of limit on the card)

t listed in any of the three schedule, it can be freely undertaken.

Note - If a transaction is no

Capital Account Transaction (Séc 6)
1. Subject fo sub-section (2), a person may sell or draw forex to or from Authorised person for

Capital Account Transaction.

with €6) shall specify:

o Class of CAT involving debt instruments, W

r
5 Limits for such permissible transactions

» Conditions placed on such transactions

2. RBI (in consultation
hich is permissible

mpose restriction on drawal of forex for:
+ of amortization of loans or repayment of loans

ion of direct investment in 0COB
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ts for such permissible transactions _
ns placed on such transactions 1k o kTR

. A S gl e i an pon g Fory stne o  ortucirh i
3. Omitted N A 3ot Y ol tapbs vl bt oy
WL A o sl ot fulisdinthies
y w4 £1 e B s ¥, ||-

[ Immovable Pry

Provided that it was b .
> acquired, held or owned by such person when he was PROT, or ol
> inherited from a PROT SIS
iaje il
As per RBI Clarification: _ : b

The following transaction are covered u/s 6(4): :

1. FC accounts opened and maintained by PRI when he was PROT 43 Yo e
2. Income from employment/business/vocation when o/s India taken up when he was PRO:
or from investment when he was PROT or from gift/inheritance received when JI:e a
PROT ey
Forex held outside India by a PRI acquired by way of inheritance from PIiOI""—‘ ) i |
PRI may freely utilize eligible assets abroad or income or sales proceed The'r"ef_ror'ﬁ after|
their return to India for making payment or fresh investments abroad w/o RBI approval.
Provided that, cost of investments is met completely out of eligible assets. B |

»w

=

| 5. PROI may hold, own, transfer or invest in:
(;;fdian Currency Indian Security Immovable Property in India J_—j

Provided that it was

» acquired, held or owned by such person when he was PRI, or
# inherited from a PRI (not PROT)

6. RBI may impose restrictions on branch, offices or agency of PROL.

7. Debt instrument means such instrument as determined by C6 (in consultation with RBI).

8
)

A
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o Foregn Exchange Management
(Pemt5|ble Capital Account Transaction) Regulations,

¥/ Schedule I: Permissible CAT for PRI
REY i bread B
' a PRI

e et

3 T __q

u

o/s Tndiaby af

oans and Overdrafts | Export, import and || Maintenance of FC || Taking
(borrowings) by a PRI holding of Currency/ = Accounts inIndiaand policy b
~ fromaPROI currencynotes  o/sIndiaby a PRI insurance

Lonns and Overdrafts ‘ R;t:ﬂ“:ﬁ::::;ﬁe | i Undertake Derivative

e e i

Note - PRT may draw forex not > $250k per FY or such amt as decided by RBI for CAT in Sch I
es, 2000 shall

Note - Drawal of forex as per Sch III (Facilities for individual) of FEM(CUAT) Rul
be subsumed within the above limit. (i.e., Sch I + Sch III = Max $250K)

Provided further that no part of the forex of $ 250,000 drawn above shall be used for remittance
to non-co-operative countries and territories (notified by Financial Action Task Force (FATF)

Schedule II: Permissible CAT for PROIL

Inv?sfmen'r in Ind-m by a PROL, |..e., ' . Aclisition EXTM of | [
> issue of security by a BC/entity in India Lo e (R — Guarantee
and investment therein by PROT , Y byaPROLin
: : of IP in currency notes
> investment by a PROI fo the capital of : - ~  favourofa
firm/ tonshi n/AOP. in Indiabya  into/from India PRT ‘
a firm proprietorship conce PROT by a PROL |
India. =)
Remitt /s Indi T
Deposits between a FC Accounts in :m'_ e s. g |a.of Undertake
_ apital assets in India 4
PRI and a PROT. India of a PROI of a PROL Derivative contract

Y/ Regulation 4: Prohibited CAT ¢
1 No PROI shall make investment in India in any co/partnership firm/proprietary or any entity

which is engaged or proposes to engage [CARTNJ:

g

)
\

"in the business = Nidhi agricultural or | real estate | construction | Iﬁfr'ading 7
Lof Chit fund, or ~ Company | plantation activities | business of farm houses | TDRs
\ 149
iq anagement Act, 1999
Foreign Exchange Manag NN\
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R ! ps, | | premises, r — b

- | ] d e K i *I_-'_‘:‘ w

: '1"I§lph = PROIs are restricted from investment in bu_sineSS'Of Chit Funds b

| subscribe to such chits provided approval of Registrar of chits or officer of 56

- sought and in compliance with RBI T&Cs e

‘UZ.H_ No.PRI_ shall undertake any CAT with a citizen/ resident/entity of Democratic Peoplé?‘f in
- of Korea ("North Korea"), unless approval from CG g

s

3. Any existing investment transactions with North Korea by a PRI shall li 4 L
be liquidated/settled within 180 days from the date of issue of this . .
Notification, unless there is specific approval from the CG to continue
beyond that period

66 —~

Do what you can with all you have,
wherever you are.

- 79 =
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| [Limited Liability

|

W,H‘
Mutual Agency All partners are agents of LLP alone.

1 Address [(Sec? (

L =
alals \\\

i g
= ) UPEL L =

L ——

! Chapter 1 Limited Liability

Partnership Act, 2008

"I LLP Act, 2008 received President's assent on 7th Jan 2009 and was enacted on Jan 9 2009.

« It comprises 81 sections and 4 schedules.

First Rights of partner and LLP in the absence of formal agreement
Sef:ond Converting a firm into LLP
Third Converting a private company into LLP E
Fourth Converting an unlisted company into LLP e
Need and benefits:

e to meet evolving economic needs.

This act was introduced as an alternative corporate structur

It fills void between traditional unlimited liability partnerships & structured limited liability

cos.
It offers limited liability benefits while allowing flexible, par’rnership-like internal structuring

based on mutual agreements.

While the LLP itself will be liable t
will be limited to the extent of their capi

o the full extent of its assets, the liability of the partners

t+al contribution.

Characteristics of an LLP

Perpetual Separate Legal

Body Corporate o P Entity Mutual Agency
Limited Business for

LLP Agreement Common Seal Liability orofit only

Compromise or Conversion E-Efilling of Foreign LLPs

Arrangement into LLP documents

ial characteristics worth understanding in detail:
) No one partner can bind other partner

by his act

The liability of partners will be i
Such contribution may be of tangible or intangible

mited to their agreed contribution in LLP.
nature or both

' in relation fo @ partner of LLP, means:

| residential address; and
fits registered office.

1)(a)]: "Address’

dual, his usua

A\ Tf he is an indiVi
() porate, the address ©

(i) If itisa body cor
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| LLP incorporated outside I i’a..
- |* Company incorporated outside |+ Any oTher BRIYEAEE
I i i 1Hrﬁ&|i!-‘wy.-1ﬁ¢[|m‘; & 1 ,.:P:, o oo 9 1 i | iitinotified bYCG —
IS : T 8 o v Sl
|3 iuﬂmmmun includes every trade, profession, service and occupation except g
| activity which C6 may, by notification, exclude, o

4. Financial Year [Sec 2(1)(1)): means period from 1st April of a year to 31st March o o (e
- year. However, in the case of a LLP incorporated after 30th September of ayear, FY m JW'
| on 31st March of next following year. -

Example: LLP incorporated on 15/10/24 - FY will be 15/10/24 - 31/03/26

rative

Any “Mbody corporate

8] i

el

T
5. Foreign LLP [section 2(1)(m)}: Tt means an LLP formed, incorporated or registered outside m |
which establishes a place of business within Tndia. ML

L

6. LLP Agreement [Section 2(1)(o)]: means any written agreement between the partners of the

LLP or between the LLP and its partners which determines the mutual rights and duties of the
partners and their rights and duties in relation to that LLP.

7. Small LLP [Sec 2(1)(ta)]: means an LLP

¥
(i) Having contribution <= 25 lakhs or higher amt. as may be prescribed not > Rs. 5 crores Qﬁ]

(i) Turnover as per “Statement of Accounts and solvency” <= 40 lakhs or such higher amt. as
may be prescribed not > Rs. 50 crores or

(iii) meets such other terms and conditions as may be prescribed.

I Section 4: Non-Applicability of Indian Partnership Act, 1932
Save as otherwise provided, Indian Partnership Act, 1932 shall not apply to LLP's.

®

Individual or body corporate may become partners in LLP but exclude an individual if:
(i) He has been declared of having unsound mind by competent court,
(i) He is an undischarged insolvent.

(iii) He has applied to be adjudicated as an insolvent and his application is pending. |

1. HUF is not a BC and hence cannot become partner in LLP.
2. Can one LLP become partner in another LLP? - Yes, Because LLPs are BC and BC can become
partner. Similarly, foreign LLPs, foreign companies, etc. can also become partner in LLP.

B

219



Section 7: Designated Partner (DP): @-@- L4 2n 2o g

tleast 2 individuals or-3€ as DP and at least 1P shall be resident of India.
ident in India means a person who has stayed in India for >= 120 days during the FY.

: Lt s ¥ sen i v . b
1 What if all partners are BC> 210 lyate te reah oA R state Fa SO -1-'51?"# (3}

" If all partners are BC or if one or more partners are individual and BC - 2 individual 1‘ .

| nominees of BC shall act as DP. e e m.

" " 5t , :_ ] ”_!"‘
| Failure to appoint 2 DP: Rs. 10,000 + Rs.100/day max. up to Rs. 1 lakh for LLP andRs.50,000 for
every partner. S -

T L 'y
(2) If incorporation document: il ' |
specifies who are to be DP - such person shall be DP on incorporation,or
. state that each of the partner from time to time will be DP - Every partner shall be DP.

A person may become or cease to be DP in accordance with LLP Agreement. |

(3) Every partner appointed as DP shall give prior consent fo LLP. Thereafter, LLP shall file
particulars of such DP with ROC within 30 days of his appointment in prescribed manner.

Failure to file with ROC: Liable for Rs. 5,000 + Rs.100/day max. up to Rs. 50,000 (LLP) &
Rs.25,000 (DP).

&(4) Every DP of LLP shall obtain Designated Partner Identification Number (DPIN) from Cé6.
| Note - Director Identification Number (DIN) and DPIN can be used interchangeably.

\i I Section 8: Liabilities of a DP:
Unless otherwise provided, DP shall be
(i) responsible for doing all acts of LLP including filing of documents, returns, statements etc.

(ii) liable to all penalties imposed on LLP.

= —

Section 9: Changes in DP in case of vacancy

i 1) LLP may appoint DP within 30 days of vacancy due to any reason.

“ If at any time there is no DP or only 1 DP, each partner shall be deemed as DP.

ontravention: Rs. 10,000 + Rs.100/day max. up to Rs. 1 lakh for LLP and Rs. 50,000 for every

“Lu
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e TS
o Incorporation Of LLP
¥ ""’. e “ sy
—

A5 L R

g ) L ; I 1 -
i - = e
W Section 11:

~

Incorporation document
(1) Incorporation document shall Al business with
: (n) have 2 or more persons as subscribers to carry on lawful _bu_s '—.n_f_’rs swu e X
- (b) include a statement that all requirements of this Act and r |:|les ot ionofLLP 1
~* made by advocate, CA, CS, Cost Accountant engaged in formation oF £LF, ANC
I * by any one of the subscribers,

E (¢) be filed with ROC of State in which registered office of the LLP is proposed 1o be situateg

o~

fZﬁ[hoorhomﬁon Document to include the following:
= Proposed Pddmss of [ Name & Address ofJ ot
/| Business || RO | eachPartnerand DP

(3) If aperson makes a statement
*  knowing it to be false, or
does not believe it to be true.

shall be punishable for imprisonment up to 2 year AND fine of Rs. 10k - Rs. 5 lakhs. -

Note: An LLP can be incorporated with profit motive. It cannot be an NPO. ]

\E‘ I Section-12: Incorporation by Registration
(1) On receipt of incorporation documents and statements u/s 11, Registrar shall retain such
documents and within 14 days:
Register the incorporation document, and
*  Give the LLP a certificate of incorporation.
Such certificate shall be signed by RoC and authenticated by official seal. It shall be
conclusive evidence of incorporation of LLP with name specified therein.

(2) Statement delivered u/s 11 - Sufficient evidence of compliance with clause (a) of Sec 11.

I Section 13: Registered Office of LLP and Change therein

(1) Every LLP shall have a RO to which all notices and communication may be addressed and received.
(2) A document may be served at RO on an LLP or its Partner or DP by

{ Sending it by post Registered post _ Any other manner prescribed. ;1'

ki

(3) Change in RO- File notice to RO in prescribed manner.

Penalty- Rs. 500/day up to Rs.50,000 for LLP and its Besignated Partners.

4 Limited Liability Partnership Act 2008
TS . Y P
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T ’Secwn 1: Nme .
() Every LLP shall add suffix - LLP or Limited Liability Partne W_s'h‘;‘;p{ fo its name.
Example: ABC LLP or ABC Limited Liability Panfng{shipwp

&

| W
E |
'

e Iy e

Tt

L PRl feh AL o = I'_l'l‘ ..;"l ‘,‘r'-.'-“ [P
I . Und“imble " l. I‘ L ‘ ’ ‘I e P T Tl [ 1 iy T ke
| Tdentical or closely resemble fo name of exist ing LLP'or company o G v

g |

Al = B R | '.:i| Iy :';I;U .:a.m
| Author's Note - Sec 15 of LLP prohibits from using a name identical to that of existing co

| (i) A person may apply to ROC in prescribed manner + fees for reservation of: b
ir.-' + Name of proposed LLP i
|+ Name to which LLP proposes to change its name "
| (if) ROC on satisfaction that the name is not identical or undesirable as per CG, reserves the name
!;i for 3 months from date of intimation.

| However, sec 4 of companies act, did not prohibit using name of existing LLP. This is merely ?
lacunae in law and may be rectified in future by amendment. s e el Bl B j
W) Section 16: Reservation of name | "'|
|

' II_II

‘y&te_ - In Companies Act, as per Sec 4, name of company could only be reserved for 20/60 days.

Section 17: Rectification of name of LLP @'@'

| (1) Notwithstanding anything contained in sec 15 & 16, during its first registration or upon registration

| with new name, if LLP is inadvertently registered with name identical or too similar to: 1
.  AnyotherLLP, OR

A registered trademark under Trade Marks Act, 1999

C6, upon application by affected LLP, trademark proprietor, or company, may direct LLP to
change its name within 3 months from date of such direction.

Note: Application by proprietor is to be made within 3y of incorporation or change of name.

(2) On such change of name - notify ROC within 15 days. RoC to make changes in Col within 30 days.

B) If LLP is in default in complying with any direction, C6 shall allot a new name to the LLP and the
RoC shall enter the new name in register in place of the old name and issue a fresh certificate
of incorporation with new name.

Frovided that nothing shall prevent a LLP from subsequently changing its name.

te - Unlike sec 16 of Companies Act, here C6 cannot suo-motu order for rectification of name.

. N 15.5

Limited Liability Partnership Act, 2008 L NN :
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Sec‘rlon 22: Eligibility to be partners

Partners and their Relations

On incorporation of a LLP, the persons who subscribed names to incorporation document 5"‘0" ‘
partners and any other person may become partner of LLP in accordance with the LLP agr'e.e ent,

P ecion 25: Rl of parers g

(1) Save as otherwise provided, the mutual rights and duties of:
*  Partners of a LLP, and
*  LLP and its partners -
shall be governed by the LLP agreement. |

(2) LLP agreement & any changes made therein shall be filed with the RoC in prescribed manner +5'F';_ es

(3) Any agreement in writing between LLP and subscribers before incorporation shall be valid only
if ratified by ALL partners upon incorporation. 3

(4) Inabsence of agreement, the mutual rights and duties shall be determined by the First Schedule.

I Section 24: Cessation of Partnership Interest
(1) A person may cease fo be a partner:
in accordance with LLP agreement with other partners or,
- inabsence of agreement, by giving notice in writing > 30 days to other partners of his intention

(2) A person shall cease to be a partner of LLP in case of

im-Dec;rh of ﬁar‘rner or | Declared to be of unsound applied to be adjudged as an insolvent
Dissolution of LLP mind by competant court or declared as an insolvent.

(3) Where a person has ceased to be a partner of a LLP, the former partner is to be r-egar'ded as
still being a partner of the LLP unless-

- the person has notice that former partner has ceased to be a partner, or

. Notice that former partner has ceased to be a partner is delivered to RoC.

(4) Cessation of partner does not discharge a partner of obligation incurred while being a partner-

i
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'O Nl

partner or entitled person (deafh/insolvency) shall not
g ment of LLP.

Pl ‘lur"‘h-'g "-u %l
:ecﬂon 25: Registration of changes in partners | 4 10 Vil @SR I
m ‘Pmner- shall inform LLP of any change in name or address wrrhm 15 days of such change.

: _' | ' i H- .l r'“i L |
(2) A LLP shall file a nofice-wifhe;Rcithi'thin 30 days in case where-
" aperson becomes or ceases to be a partner, file a notice with the Registrar
*  there is any change in the name or address of a partner sugtd <

(3) Such notice filed with RoC shall be- SR

Signed by DP - |
+  If relates to incoming partner, shall contain a statement that he consents to becommg a
partner, signed & authenticated in prescribed manner.

: w
(4) Penalty: Rs. 10,000 for LLP & Besignated Partners f*

-
(5) Former partner may file the above notice with RoC if he has reasonable cause to believe that K

LLP may not file such notice. RoC shall thereafter obtain confirmation from LLP w.r.t. such
cessation.

If no confirmation is given by LLP in 15 days, RoC shall register such notice.

/ Section 26: Partner as agent

‘artners are agent of the LLP but not of other partners.

'//Section 27: Extent of liability of LLP
1) LLP is not bound by an act of a partner if-
*  Such partner has no authority of doing such act.

*  The person knows that he has no authority or does not know or believe him to be partner.

) LLP is liable to any person for wrongful act or omission by partner in course of business.

) The obligation of LLP shall be solely obligation of LLP.

Limited Liability Partnership Act, 2008
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obligation so

p'_ens'onqllgslinbl,e;,.g_ip;e‘cﬂybrfind'i'ra;ﬂ Scnies
er shall be personally liable for his own wrongful ﬂd lory

act or omission of other partner.

W Section 29: Holding out
(1) Where any person
- * who by words spoken or written or by conduct, (1P
. represents himself or knowingly represents himself as partner of LLP, .
I such person is liable to any person who has on the faith such re'P""s‘-""f“*m" e o
*  given credit to LLP (whether or not the person representing himself to bg a ;ITE,:"
that such representation led to the person giving LLP the credit) iy

1
2 = r_ ol
II ]

However, the LLP receiving such credit shall also be liable to extent of credit received,

(2) Where after q Partner's death the bus
make his LR or his estate liable for q

N} Section 30: Unlimited liability in
(1) Unlimited liability in case o

*  where act is carried out by LLP or any of its partner

with an intent to defraud any creditor or any other person -,
the liability of LLP & responsible partners shall be unlimited for all debts & other liabilities

iness is continued in the same LLP name shall not by r | ‘
hy act of the LLP done after his death.

case of fraud
raud:

However, where such qct is done by partner, Liability of LLP = Liability of partner, unless
partner has acted withoyt authority.

(2) Every person who was knowingly involved shall be punishable with
Imprisonment up to 5 years and

Fine of Rs. 50,000 to Rs.5 Lakhs.

(3) Where an LLP or partners or employee has con

compensate to any person who suffered losses
However, LLP shall not be liable if the above p

ducted business in fraudulent manner-

Liable to
or damages.

erson acted without knowledge of | p.

2 I Section 31: Whistle blowing @- ‘
(1) Court/Tribunal may reduce or waive '

ployee if it is satisfied that
*  he has provided usefu| information during investigation of such LLP: op
when information given

by him leads to LLP or any partner or em

n
ployee being convicted,
(2) No partner or employee may be
- Discharged | sSuspended | Demoted | Threatened | Haprgseq

merely because he provided information to court or tribunal,

15.8 /
Y s s 4
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‘section 32: Form of contribution e hﬂ.:l‘l' -

___1' ﬁ artner contribution may consist of tangible (movablellmmovahle) or intangible prope’ y orother

benefits including money, promissory notes, and ogmmenfsﬁoeoonfmbute@ash % pert) G ¢
. !

(2) The monetary value of parther's contribution shall be nccounfedfan& 1disc:loSe::l rirl

I ?"r'fl"k 1

'-"II

i 'Jl rum h

A
v _.|J_|-.' N

Section 33: Obligation to contribute

(1) The obligation to contribute shall be as per LLP agreement.
| (2) A creditor may enforce partners to contribute as per original obligation if he extends credit by

™y \|_|

relying on such original obligation as per the LLP agreement. = ot o . e

|

T .
. P
/ Financial Disclosures o

Sechon 34: Maintenance of books of account, other records and audit, efc.

(1) Proper Books of account (BOA) shall be maintained on cash or accrual basis as per double enfry
system at RO for prescribed period of time. : y

. !
' (2) Statement of Account and Solvency (SAS): Every LLP shall prepare such statement within 6 ‘

months from end of FY signed by all DP's and filed with RoC in prescribed manner.

(3) Accounts of LLP shall be audited as may be prescribed. CG may exempt certain LLP from audit. '

(4) Penalty for contravention:
Nature of contravention Penalty a3 ﬂ
Non-compliance of filing with RoC LLP: Rs. 100/day up to 1 Lakh |

Every DP: Rs. 100/day up to 50,000 ‘
Non-compliance of '

Maintenance of BOA LLP- 25,000 to 5 Lakhs

I |+ Maintenance of SAS Every DP- Rs. 10,000 to Rs. 1 Lakh
I |+ Audit of BOA

I Section 34A: Accounting and auditing standards
(€6 in consultation with NFRA to prescribe Accounting & Auditing std (as recommended by ICAT)

Sec’rion 35: Annual Return

(1) Every LLP shall file an annual return duly authenticated with RoC within 60d of closure of FY.
Example: Closure of FY- 31st March, then due date of filing - 34 30th May.

() Penalty: Rs.100/day max. up to Rs. 1 lakh for LLP and Rs. 50,000 for every DP.

o \ 15.9
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2ection 36: Inspection o

e, | eedirc f document by registrar
| -‘1'5?""9{3“5111-"5& available fopr inspection

7 Section 37: Penalty for false statement @’

| If in any return, statement or other document any person makes a statement .
* which is false in any material particular, knowing it to be false; or 4
1 * which omits any material fact knowing it to be material

will be punishable with imprisonment up to 2 years AND fine 1 lakh to 5 lakhs.
E Section 38: Power of registrar

(1) RoC may require any person (including any present or former partner or DP or employee) of LLp
Yo answer any question or supply any details or particulars in writing within a reasonable per

(2) Failure to provide above info. - RoC shall have power to summon that person to appear in person
(3) Contravention: Fine Rs. 2,000 o 25,000. .

E I Section 39: Compounding of offences
For this section, RD means Regional Director or officer not below rank of RD authorised by €6

lJ illl
:
punishable with fine only by collecting a sum which may
e but not less than min. fine for such offence.

to obtain information

(1) RD may compound any offence which is
extend up to max. fine for such offenc

(2) Compounding shall not appl

y to offence committed within 3 years from the date on which similar
offence was compounded.

Note: Second or subsequent offence after 3 years shall be deemed to be first offence.

(3) Procedure for compounding:

*  Application to be made to RoC who shail forward
Where any offence is compounded (whether
intimate RoC within 7 days from date on which

it, together with his comments thereon, to RD.
before or after institution of prosecution),
offence is so compounded.

(4) C"Mmfgmpounding:

Where compounded before institution of prosecution - No prosecution shall be instituted
Where compounding is made after institution of prosecution -

RoC to intimate such
compounding fo court where prosecution is pending & thereafter offender shall be
discharged.

(5) While dealing with proposal of compounding, RD ma

y direct DP, partner or employees to file such
refurn, account or other doc. as may be specified in the order.

Failure to comply with above order - Max amount of fine -
corresponding section in which punishment for such offence is

15.10 /

Y s sy 4

Twice the amount provided in
provided.

Limited Liability Partnership Act, 2008
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Assignment And Transfer Of Partner ihip Right

BT e €

2
1 - -
| _ I"4 l.' =

o=t

L8 -

" dasshid
Section 42: Partners transferable interest , 1.‘ il 'r“r'_
of apartner to: L :

veof profts dlossesand
* receive distributions as per LLP agreement e g g
are transferable either wholly or in part, heds

(2) Transfer of any such rights does not by itself: SN e T Eat
" cause disassaciation of partner or dissolution or winding up of LLp. ERASE

*  entitle transferee to participate in management or access information w.r.t.LLP transactions .-1

=

. Sec ‘ T 7! - COHVQFSMI'I . . J o As per pmvjﬁaﬁ@ iH
55 Fir‘m to LLP ! Second SChedl-de i
57 | Unlisted public company to LLP Fourth Schedule ’

/ Section 58: Registration and effect of conversion

1) Registration: :
On satisfying that firm, private co. or unlisted public co. has complied with schedules,
RoC shall register documents & issue certificate of registration,

LLP shallbe effectively incorporated from the date mention in the certificate of registration.

56 | Private company to LLP Third Schedule ! | ’

(2) LLP shall, within 15 days of date of registration, inform Registrar of Firms or RoC about such ‘
conversion & particulars of LLP in prescribed manner.

\ (3) Upon such conversion, LLP and partners of such LLP shall be bound as per respective schedule.
l

| Effect of Registration:
| Notwithstanding anything contained in any other law, from date of registration:

| There shall be LLP by name specified in certificate of registration registered under this Act:
* Al tangible (movable/immovable) & Intangible property, all assets, interests, rights,

privileges, liabilities & whole undertaking of firm/company shall be transferred to and shall
vest in the LLP; and

firm or company, shall be deemed to be dissolved & removed from records of Registrar.

Section 59: Foreign LLPs
C6 may prescribe rules in this behalf (similar to Companies Act 2013).

\ 15.11
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on 60: Compromise or arrangement

A s proposed between

—— A % Yl I
: L et e s S
| o On application of LLP or of any creditor or partner or hqiilda‘roﬁ(ln*éase"ofrﬂ
J ~* Tribunal may onder meeting of creditors/partners to be called, hfiq"’-&'??f d
| Pprescribed, = hutam "'I 3

:Iz).% - s ¥ = it

: presenting 3/4th in value of creditors/partners agree to any C/A, and.

~° If majority re
| ° SuchC/Ais sanctioned by the Tribunal by order L
| * Such C/A shall be binding on all creditors /partners / LLP / liquidator and contributori

No order sanctioning an

Y C/A shall be made by Tribunal unless it is satisfied that LLP has disclo; ed
*  All material facts i |

ncluding latest financial position; and
pendency of any investigation proceedings.

| (3) File with Roc: ;
Tribunal's order shall be filed by LLP with RoC within 30 days after making such order and shq|
have effect only after it is filed.

'
Penalty for non-filing: Rs. 10 000 + Rs.100/day max. up to Rs. 1 lakh (for LLP) & Rs. 50,000 (for DP).

(4) The Tribunal may, at any time after an application has been made
continuation of any suit or proceedin

the application is finally disposed of.

, stay the commencement or
g against LLP on such terms as the Tribunal thinks fit, until

‘l’u

I Section 61: Power of Tribunal to enforce compromise or arrangement
(1) Where the Tribunal makes an order sanctioning a C/A in respect of a LLP, it:
shall have power to supervise the carrying out of C/A, and
may, give directions in regard to any matter or make su
consider necessary for the proper working of C/A.
(2) If the Tribunal is satisfied that a C/A sanctioned cannot
either on its own motion or

on the application of any person interested in the affairs of LLP,
make an order for winding up the LLP.

\E& I Section 62: Provisions for facilitating reconstruction or amalgamation of LLP
(1) Where an application is made to the Tribunal u/s 60 and it is shown that: h
C/A has been proposed for a scheme for reconstruction or amalgamation of >=2 LLP; & f

Under the scheme, whole or any part of undertaking, property or liabilities (UPL) of any LLP
concerned is transferred to another LLP

ch modifications in the C/A as it may

be worked satisfactorily, it may,

A Thel 10— A BRI w1 .

Limited Liability Partnership Act, 2008
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transferee LLP of whole or any part of the undertaking, pr
transferor LLP; ;, P,
b. confinuation by/against transferee LLP of any Egdlﬁff@" ngs pending by/a
transferor; , S -
dissolution, without winding up, of any transferor LLP;
] iision for person dissenting from C/A; b W .
e. such incidental, consequential and supplemental matters as are necessary.

No such C/A proposed amalgamation shall be sanctioned by Tribunal unless the Tribunal h:;;
received a report from RoC and Official Liquidator that affairs of LLP have not been conducted
| - inamanner prejudicial to interests of its partners or to public interest. sl |
| (2) Where an order provides for transfer of any property or I_i_a.bili'ri'es, then, by virtue of the |
' order, it shall be freed from any charge (only if the order so directs) _

3) File certified copy of NCLT order with ROC - Within 30 days

4 geﬂ_a_lg Rs. 10,000 + Rs.100/day max. up to Rs. 1 lakh (LLP) and Rs. 50,000 (DP)

Note: Compliance of Sec 62 is in addition to compliance with provision of section 60.

| Secﬁon 63: Winding up and dissolution
The winding up of LLP may be either voluntary or by Tribunal and LLP, so wound up may be dissolved. '

o

I Section 64: Circumstances in which LLP may be wound up by Tribunal
LLP may be wound up by Tribunal where:

|+ LLP decides that LLP be wound up by Tribunal:
For more than 6 months, number of partners of LLP is reduced below two;

*  LLP has acted against interests of sovereignty and integrity of India, security of the State or
~ public order;

LLP has made default in filing with the RoC, the SAS AND AR for any 5 consecutive FY or
r Tribunal is of the opinion that it is just and equitable that the LLP be wound up,

Section 66: Business Transactions of Partner with LLP

Section 67: Application of the Provisions of the Companies Act

(1) C6 may, by notification direct that provisions of Companies Act shall apply to LLP with such
. exception, modification & adaptation as may be specified.

() A copy of every notification proposed - Lay before Parliament and get it approved.

\ 15.13
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/ Sec‘rton 70: Enhanced Punishment

The LLP or any partner or DP shall, for second or subsequent offence be Mﬂﬂ’l&ﬂh ‘

*  imprisonment as provided, but

*  with a fine which shall be twice the amount of fine for such offence. ' ‘ :

3
T Rasis LLP Partnership Firm B
Regulating Act LLP Act, 2008, Indian Partnership Act, 1932,
Body corporate Yes Not a body corporate .
Separate legal entity Yes No
| Registration Mandatory Voluntary

Perpetual succession

Members may join or leave but its
existence continues forever.

It has no perpetfual succession, |

Suffix Limited liability Partnership (LLP) | No guidelines jl\
Liability Limited to agreed contribution Liability of partner - Unlimited. |
Mutual agency Partner can bind the LLP by his

own acts but no other partners.

Each partner can bind firm as well
as other partners by his own acts.

|
|
Designated partners

>= 2 DP & »>= 1 resident in India.

No such provision

Common seal

It may have its common seal

no such concept in partnership

Legal compliances

DPs are responsible for all the
compliances and penalties

All partners are responsible for
all the compliances and penalties

Annual filing

File SAS and Annual Return.

No such requirement

Foreign partnership

Foreign nationals can be partner

Cannot be a partner.

Minor as partner

Not allowed (even for benefit)

Yes. Can be admitted to benefits.

LLP and Limited Liability company

Basis LLP Limited Company
Regulating Act The LLP Act, 2008 The Companies Act, 2013.
Contributors are called | Partners Members
Internal governance Governed by LLP agreement Regulated by statute i.e. Co. Act
Suffix Limited Liab partnership or LLP | Private Limited or Limited
Numbers of partners/ | Min. 2; Max - No limit Pvt co.: Min. 2; Max. 200
members Public co: Min. 7; Max. No limit
Liability To extent of agreed contribution |Limited to unpaid amount of shares
Management Managed by DPs Managed by BoD
Min. no. of directors/DP | Minimum 2 DP Pvt. Co.- 2 ; Public co. 3 directors |

i
15.14 S a ' ” o
4 imited Liability Partnership Act,
7 i i
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Capitalizing o
Resolution f
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|Prospectus and Allotment of Securities £ vt i R OC

| Share Capital and Debenture o3 O A N

| Mggwnt and Administration ‘ e |
Accounts of Companies : e

|LLP Act r (e =150 5%

ry B O ey ST
| Preliminary 60
| [Zncorporation of Company and Incidental Matters 120

Acceptance of Deposits by Company 60
The General Clauses Act, 1897 60
Companies Incorporated Outside India 60
FEMA 120
Registration of Charges 45
Declaration and Payment of Dividend 45
Interpretation of Statutes 60

3 1410

’ Chapter-wise CA Inter New Trend Analysis , '

234

T ——
[ Name of the [ May [ Nov [ May [ Nov | Nov | Jan | July | Dec May | Nov | May | Nov | May)
Chapter 18 1 18 | 19 |19 20|20 |21 | 21|22 |22|23]|23]/2 f

Preliminary 6 6 I - |4 | =) =0 s | s R
Incorporation | 2 | 10 | 9 [ 7 [13|5 103 |9 [5] - 10| -]|
Prospectus 6 | 16| 6 | 4| - | 10/3 |  8[5|5[5[51[5 ‘
ShareCapital | 13 | 2 | 5 | 8 | 8 | 103 [ 78 |6 [11] 5 |10]
Deposit 6 | 6| 2|6 |6|7]4[5]24|5][a]l2 |
Charges 6 | 6 | 2 15| 4(3]|-1-1T4157[5T]z21]-1
Management | 19 | 14 | 16 | 4 | 2 | 8 | 9 [ 15| 7 | 4 | 4 | 11 | 18
Dividend 4 110 7|5 8|5 |83 |2]26|6]-/|5
Accounts 0 71719/ 616l6|6]7]|5][135]|12]56)
Audit 6 161|366 |3|8|09 [100[e6[3][6]a
Foreign co. Newly added in New Syllabus 7 vLi":‘jl'i 2

0 4|67 |8]|7/| 7| 7s7[ieslenne

1012/ 96 ]6]6]6[6]6[7]

Newly added in New Syllabus
A i o
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tion | Provision |

ecti R T |
(6) |Associate Significant Influence means control »= 20% of thg'fotal'w.o'n;,gg@gi:‘l
) company In business decisions under agreement, TN ‘
| 2(45) | Government | > pusc, - O1% held by C6, any 56, partly by C6 + partly by 1or more S6; |
| Company | > TIncludes subsidiary of such ce. ” =
| 2(85) | Small Other than a public company having: .
Company » PUSC <= 4 crores, and -
| > T/O <= Rs. 40 crores. | ~
] Exception - Holding/subsidiary, special act company and section 8 company
|| 2(87) | Subsidiary | A company in which the holding company: B
i Company > Controls more than 1/2 of total VP on its own or with other subsy; or
» _Controls the composition of BOD.
40 | Underwriting Brokerage or commission rate - Max 5% of issue price (shares) or Max :
2.5% of price (debenture) or rates as per AOA - Whichever is lower.,
42 |Private Identified Person shall <= 200 in aggregate ina FY for each kind of security. | .
Placement | Exclude QIB and employees to whom shares issued under ESOP
48 | Variation in |Consent of >= 3/4th of issued shares of that class or by SR passed at a ]
the rights | separate meeting.
of SH For other class of SH getting affected - Consent of 3/4th or-SR,
Appeal against variation to NCLT- Holders having >= 10% issued shares of
that class, did not give consent or voted in favour of the SR. |
55 No.of years | > Redeemable Preference shares for <= 20 years.
of pref. » For infra company - 30 years + Redemption option 5= 10% from 21st i
shares year onwards on proportionate basis. |
56(4) | Time for Delivery of certificates of all securities, in case of:
delivery Subscribers to MOA within 2 months from date of incorporation.
of share » Allotment of shares within 2 months from date of allotment.
certificate | > Transfer/transmission - Within 1m from receipt of instrument.
» _Allotment of debentures within 6 months from date of allotment.
| 67(3) |Restrictions |Public company cannot give loan to its employees >= 6 months of their salary/
(€) |on purchase |wages to purchase or subscribe for fully paid-up shares in the company
of own
shares
68 |Buyback of |-~ Exceptionto SR - Authorized by AoA + BR where <= 10% of PUESC + FR
securities | » Max buyback - 25% of PUSC + FR (ina FY)
# _In case of equity shares, max BB - 25% of PUESC.
Deposit » DRR - At least 20% of deposits maturing the next year on or before
April 30th of each year. ‘
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| - FR+SP

HESER) gl
i " ”' Other Co: 35% of PUSC+ FR+SPA.

|| 1FSCorPrivate Co: 100% of PUSC+ FR+SPA

| Deposits Eligible public co: T .

| from public | Net worth >= Rs. 100 crores or et

A ; -

 Turnover >= Rs, 500 crores )

L
By

Has passed SR [or OR in case where deprif is.wi'ﬁ'l'ih limits u/s 180(1)

wAl | -.‘“ -_‘ | : . .: |I- 1
Sty e eSS
3169"3"‘""13"1760'“"‘3"7 35%8&',? USC+FR+

e (] v -

£ i 1 NTh =gy

B g s u

é _ s (c)] and filed the same with ROC .
! r l_gz(gr 'Amﬁql Annual return to be certified by CS in practice in case °f:u' g E

| Return - Listed Company; or o
i1 gl - Companies having PUSC >= 10 crore; or Turnover >= 50 crore. = TNl
Place of Register or copies of annual return can be kept at any other place i
| registers India where > 1/10th members reside subject to approval by GM-SR.
Index to be maintained if >= 50 members T
EOGM Requisitionists for calling EGM: s g
> Company having SC, members having >= 1/10th of PUSC.
> Company not having a SC, members having > 10% total voting power. |
Notice of Shorter notice if consent of: e by il
meeting » AGM >= 95% members entitled to vote; and $ot g
> Any other GM: Does company have share capital?
Yes: Majority in No. + 95% total voting power
*__No: 95% total voting power.
‘Quorum for | For Pvt Company - 2 members personally present.
meetings | For Public Co: ,
» No. of members <= 1,000 then Quorum = 5 personally present.
> No. of members > 1,000 but <= 5,000; Quorum = 15 personally presen
» No. of members > 5000 then Quorum = 30 members pe _
present.

E-voting mandatory for:
» Listed Company or . ol Lo e
» _Every Company having members > 1,000, | it
Demand of Poll by: o T gina DAL B
» Company having 5/C » 1/10th of total VP or P
| » _Any other Company >= 1/10th o u

-







170
138

| > Every unlisted public company having: P
] o i.,_fg[s:b‘epqsimRs;2-5-cmre5-fdhdﬂ¥ point of fime ¢

- =

TS . : during PFY L N
i * PUSC>=Rs. 50 crores during PFY il
. 4 E—"'uvl. - O/s Loans > Rs. 100 crores at any point of time during PFY
|+ Turnover > Rs. 200 crores during PFY }
> Every Private company having: j -
= |+ Turnover:Rs. 200 crores during PFY 1 Vgt

‘ O/s Loans > Rs. 100 crores at any point of time during PEY S
| 139(2) [Rotation of |Rotation is applicable on:

] | auditors - Listed Company

‘ = Unlisted Public Company having PUSC >= Rs. 10 crores.
- Private Company having PUSC >= Rs. 50 crores. -
= Any Company with Loans from banks or FI or Public Deposits >= Rs, 50

- crores. i
143(3) |Reporting N.A to: g
(i) |onIFCin - OPCand Small company i
Auditor's - Pvtco-T/0 «<Rs. 50 crores AND Borrowing from banks/PFT < R‘s’.l— 25
Report crores. B

143(3) |Reporting  |N.A to: —
(i) |onIFCin - OPC and Small company

Auditor's - Pvtco-T/0 <Rs. 50 crores AND Borrowing from banks/PFI « Rs. 25|
Report crores, 1N
143(12) | Fraud Amount >= Rs. 1 crore - Report to C6

|
Amount < Rs. 1 crore - No need to report to C6 :
Note - Reporting to CG applies where amount is exact Rs. 1 crore also, |

148 | Cost Record Company engaged in production of goods or service specified in Table A
or Table B and overall turnover s= Rs. 35 crores. 1

N.A. - Micro and Small enterprise of MSME

J.
Cost Audit  |Regulated sector - Overall turnover - Rs, 50 crores; Individual - |
Rs. 25 cr; i
Non-req sector - Overall turnover - Rs. 100 crores: Individual - | .I
. Rs. 35 cr. []{
|| 149(4) Applicability | Independent Director and Audit committee shall apply to: hil|
|| And |of ID » Listed company - |
177 | and Audit » Unlisted public co - PUSC>= 10 cr, T/0 5= 100 ¢r. or 0/ loan, deposi‘t
1 Committee or debenture exceeding Rs. 50 crores. haidh g ]

|
'
C|

Exception - JV, WOs and Dormant company 8,
Board to take | In case where existing and proposed borrowing exceeds 100% of (PUS

ired. Otherwise, BR is enough.
For above calculation, exclude temporary loan (6m or demand). | However, |

loan used to finance capital expendity wporary loan,

[l
i i
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l Exemption to Private Con{baﬁig-s- TH

~ Provisions

‘Exceptions 1@

Sec 2(40) Financial Statements

Pvt. company not to include CFS if it is a start-up.

T

Sec 43-Share capital

NA where MoA and AoA provides so.

| Sec 47-Voting rights

NA where MoA and AoA provides so.

[sec 62(1)(0)

IT‘ case of a private company where 90% of the members have
given their consent in writing or electronic mode, period lesser

than that specified shall apply.

Sec 67- Restrictions on

Purchase by Company or Giving
of Loans by it for Purchase of

its Shares

Sec 73(2) - Terms and
conditions for deposit from

members

Sec 92 - Signing Annual return

Sec 109-Deman
Sec 117(3)(9)-MGT14 in case of

Sec 143(3)(i)-R
| controls in FS

internal financia
by auditor

.
Eligibility for

Sec 141(3)(9) -

{appointment as an Auditer —

/
Sec 101 to 107

d for Poll

resolution passed- _————
eporting of

NA to private companies:
a) in whose SC no other BC invested any money.

b) if borrowings from banks or FI or any BC is < 2x PUSC or Rs.

50crore, whichever is lower; and

¢) not defaulted in repayment of such borrowings.
Clause (a) to (¢) NA o private companies which:
100% of PUSC + FR +

a) accepts from its members monies <=

SPA; or

is a start-up, for 5 years from the date of its incorporation:

b)

or

Fulfils ALL the following co

» not an associate or subsy o

» Borrowings from banks or
50 crores, whichever is lower:

5 has not defaultedin repayment of borro

at time of accepting deposit.
up; annual return shall be signed

If Private company is @ start-

by any 1 director if there is no CS.
ly unless otherwise speciﬁzd in AOA.

Shall apply
Shall app! unless otherwise $ ecified in AOA.

NA

nditions:
f any other company
FI or BC is < 2X PUSC or Rs.

c)

wings subsisting

NA to a private company:
(i) whichisa OPC or a small compahy:
(i) which has T/O < Rs. BO croré an

banks, FI or an BC < Rs.25 ¢cr.
ng PUSC< Rs. 100crore shall be exempt

Private companies havi .
from the limit of 20 com anies under this Sec.

or
d Agg. borrowings
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PR Exemption

to Government Companies Y

visions of the Companies Act, 2013
Sec 4: Mandatorily use of last word

Exceptions to Government anics T
Not required to use "Ltd" or "Pvt. Ltd" with its

- T

Sec 56: Trf and Transmission of
Shares

Not required to submit FORM SH- 4 if personi???- fir
as a nominee of govt. : —

Sec 89: Declaration of Beneficial
Interest in any share

NA

Sec 90: Register of SBO

NA

Sec 96(2): Venue of AGM

AGM can be held at any other place within city, ‘l'ow’r‘!@'q
village of RO or any other place approved by CG,

Sec 134(3)(e): Disclosure in Board
Report
Sec 134(3)(p)

N

[ |
| | Sec 123(1) - Rules for Dividend in case NA to wholly owned government companies. 13
of inadequacy/absence of profit = -
Sec 123(4): Depositing dividend in a NA to wholly owned government companies. T
Scheduled Bank in a separate account S
within 5 days of declaration .
Sec 129: Financial Statements Shall not apply to Govt Cos, engaged in defence

production to extent of application of relevant AS on

Segment reporting.

Not required to disclose company's policy on director's

NA in case the directors _

appointment and remuneration, : !
are evaluated by the C6, o asa[
the case ray be. by SG. L)

i

i
’ Exemption to Section 8 ' ‘I
N

Companies , . |
'

Provisions of the Companies Act, 2013
2(85): Provision relating to max PUSC

and Turnover
96(2) : Annual 6M to be called at

business hours.
Section 101(1). Notice of meeting

| Section 118: Minutes of Meeting

-". Section 136(1): Copy of FS to be sent to|D

Exceptions | .
Shall not apply

Shall apply only to the cos who have not Committed

default in filing Fs /s 137 and AR u/s 92 i
Sec 8 company can serve the notice of 14 Clear Days

instead of 21 Clear Days

Shall not apply, unless otherwise specified in the AOA
of company, minutes to be recorded within 30 Days of
the meeting, (subject 0 92 + 137) i

bers 21 days prior to the meeting

ocuments (FS, CFS, Board Report) to be sent to the |

members 14 Days prior to the Meemg;:. T




Documents fo be served only o rmembers who
shares of more than Rs.1,000 in FValndmore'r_‘_

Total PUSC whichever i is lesss Vadi ume
Shall not apply :

Certain provision shall not apply i
Shall apply, subject to the modification that no membe !

shall exercise voting rights on poll in excess of 5% of
‘I" : total voting rights of equity SHs ! h &
Sec 62: Further Issue of Share Capital | Shall not apply ] :
| | Sec 67: Restriction on purchase of own | Nidhi company can purchase shares from a member on
| | shares his ceasing to be a depositor or borrower and it shall be
considered as reduction of capital. |
Sec 123(5): Mode of Payment of | The dividend can be paid in cash by crediting the same

Dividend to the account of the member, if the dividend is not
claimed within 30 days from the date of declaration of
the dividend.

Sec 127(2): Punishment for Non-|Shall Apply, subject to the modification that where the

Payment of Dividend on time dividend payable to amember is Rs. 100 or less, it shall be

sufficient, if the declaration of dividend is announced in
the local language in 1 local newspaper of wide circulation |
and is also displayed on the notice board of the Nidhi

. Company at-least 3 Months Prior. ]
'9‘ / Exemption to OPC and Small Companies ,
I e = —
Sec Provision Exceptions
2(40) | Financial Statement Not required to prepare CFS.
92  [Filing of AR and sign on AR |File AR in form no. MGT-7A, and sign by director where

there is no CS.
96 | AGM to be held every year |NA to OPC

and maximum gap 15m
| Applicable of Chapter VII Provision of sec 98 & 100 to 111 (both inclusive) NA
[ 134 |SignonFS Signed only by one director for submission to auditor for

his report thereon.
Board Report Rule 8 shall not apply to OPC or small company
Filing of FS Within 6m from close of FY (as against 30 days)
Adequate IFC NA to OPC and Small company }

Best Part of Ultimate Solution
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Exemption to specified IFSC

_ Provision C
i _3(2) |such company shall only be company Ijmifed by shares ===
| 4[> IFSCto suffix the word IFSC in its hame. ncial service actiyiyio
1 > Inobject company, such cos. shall state inits objects to do fina T .J
o as permitted under SEZ Act. — :
ROp:an be shifted by passing BR to any other place '"So'd: ﬂ;e saigdln=g =
Notice of change of RO to ROC shall be given ui..fhm 6 dn'y d dudls= Not 1‘-_\_,,;
Provision regarding recording of particulars of “identifie ":i v it lic:.'BI"" 24|
Rule for making offer & maintaining record of all offers made ~No :PP ICI e,:,__ |
> _Allotment of securities to be done within 68 90 days from r-ecelpf oT appin. on
Provisions for kinds of share capital and voting rights shall not apply, if MoA or AQ{‘
47 | such compan rovides for such. N.A. to Specified private company.

56 Deliver the certificates of q| securities to subscribers after incorporation, allotmens |
transfer or transmission within 60 days.

62 |> For the no, of days for further issue of share capital, can be reduced if 90% of 1} f‘w
members have given their consent,

For giving EsOps company need to
N.A. to specified private company.

Refer Section 67 from notes

VVivvwy

Pass OR instead of SR

T apply if s ecified in
N.A. to specified private company. : o
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