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Indian Contract Act, 1872 
 

Ramaswami proposed to sell his house to Ramanathan. Ramanathan sent his Acceptance by post. 
Next day, Ramanathan sends a telegram withdrawing his Acceptance. Examine the Validity of the 
Acceptance According to the Indian Contract Act, 1872 in the light of the following: 
a. The telegram of revocation of Acceptance was received by Ramaswami before the letter of 

Acceptance. 
b. The telegram of revocation And letter of Acceptance both reached together. 

Provision: [Section 4 of Indian Contract Act, 1872]  
1. The problem is related with the communication and time of Acceptance and its revocation. As per 

Section 4 of the Indian Contract Act, 1872, the communication of An Acceptance   is complete as 

against the Acceptor when it comes to the knowledge of the proposer. 

2. The communication of an acceptance is complete, as against the proposer, when it is put in a 

course of transmission to him so as to be out of the power of the acceptor;  

3. The communication of a revocation is complete, as against the person who makes it, when it is put 

into a course of transmission to the person to whom it is made, so as to be out of the power of the 

person who makes it; & as against the person to whom it is made, when it comes to his knowledge. 

Facts of Case: 
In given case Ramaswami wants to sell his house to Ramanathan and Ramananthan also sent his 
acceptance by post. But afterwards the next day Ramananthan changed his mind and sends a 
telegram for withdrawing his acceptance. 
Answer:  
a. Yes, the revocation of acceptance by Ramanathan (the acceptor) is valid. 

b. If Ramaswami opens the telegram first (and this would be normally so in case of a rational person) 

and reads it, the acceptance stands revoked. If he opens the letter first and reads it, revocation of 

acceptance is not possible as the contract has already been concluded. 

 

“An  anticipatory  breach  of  contract  is  a  breach  of  contract  occurring  before  the  time  fixed  
for performance has arrived”. Discuss stating also the effect of anticipatory breach on contracts.  

Provision: [Section 4 of Indian Contract Act, 1872]  
1. An anticipatory breach of contract is a breach of contract occurring before the time fixed for 

performance has arrived. When the promisor refuses altogether to perform his promise and 

signifies his unwillingness even before the time for performance has arrived, it is called 

Anticipatory Breach. 

2. Section 39 of the Indian Contract Act, 1872 deals with anticipatory breach of contract and provides 

that,  "When  a  party  to  a  contract  has  refused  to  perform  or  disable  himself  from  

performing,  his promise in its entirety, the promisee may put an end to the contract, unless he has 

signified, but words or conduct, his acquiescence in its continuance." 
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3. Effect of anticipatory breach: The promisee is excused from performance or   from further 

performance. Further he gets an option: 

a) To either treat the contract as “rescinded and sue the other party for damages from breach of 
contract immediately without waiting until the due date of performance; or 

b) He may elect not to rescind but to treat the contract as still operative, and wait for the time of 
performance and then hold the other party responsible for the consequences of non-
performance.  

c) In this case, he will keep the contract alive for the benefit of the other party as well as his own, 
and the guilty party, if he so decides on re-consideration, may still perform his part of the 
contract and can take advantage of any supervening impossibility, which may have the effect of 
discharging the contract. 

 

Mr.  Balwant,  an  old  man,  by  a  registered  deed  of  gift,  granted  certain  landed  property  to   
Ms. Reema, his daughter. By the  terms  of the deed, it was  stipulated that an annuity of  Rs 20, 000 
should be paid every year to Mr. Sawant, who was the brother of Mr. Balwant. On the same day 
Ms. Reema made a promise to Mr. Sawant  and executed in his favour an agreement to give effect 
to the stipulation. Ms. Reema failed to pay the stipulated sum. In an action against her by Mr. 
Sawant, she contended  that  since  Mr.  Sawant  had  not  furnished  any  consideration,  he  has  no  
right  of  action. Examining the provisions of the Indian Contract Act, 1872,  decide, whether the 
contention of Ms. Reema is valid? 
Provision: [Section 2(d) of Indian Contract Act, 1872] 
1. The  definition  of  consideration  as  given  in  section  2(d)  makes  that  proposition  clear. 

According to the definition, when at the desire of the promisor, the promisee or any other person 

does something such an act is consideration.  

2. Consideration can be offered by the promisee or a third-party only at the request or desire of the 

promisor. If an action is initiated at the desire of the third-party, it is not a consideration 

3. If you look at the definition of consideration according to section 2 (d) of the Indian Contract Act. 

1872, it explicitly states the phrase ‘promisee or any other person…’ This essentially means that in 

India, consideration may move from the promise to any other person. However, it is important to 

note that there can be a stranger to consideration but not a stranger to the contract. 

Facts of Case: 
1. In the given problem, Mr. Balwant has entered into a contract with Ms. Reema, but Mr. Sawant has 

not given any consideration to Ms. Reema but the consideration did flow from Mr. Balwant to Ms. 

Reema and such consideration from third party is sufficient to the enforce the promise of Ms. 

Reema, the daughter, to pay an annuity to Mr. Sawant. 

2.  Further, the deed of gift and the promise made by Ms. Reema to Mr. Sawant to pay the annuity 

were executed simultaneously, therefore they should be regarded as one transaction, and there 

was sufficient consideration for it. 

Answer:  
Thus, a stranger to the contract cannot enforce the contract but a stranger to the consideration may 
enforce it. Hence, the contention of Ms. Reema is not valid. 
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A coolie in uniform picks up the luggage of R to be carried out of the railway station without being 
asked by R And R Allows him to do so. Examine whether the coolie is entitled to receive money 
from R under the Indian Contact Act, 1872?  
Provision: [Indian Contract Act, 1872] 
Implied  contracts  come  into  existence  by  implication.  Most  often  the implication is by law and or 
by action. Section 9 of the Indian Contract Act, 1872 contemplates such implied contracts when it lays 
down that in so far as such proposal or acceptance is made otherwise than in words, the promise is 
said to be implied. 
Going by the definition we can say that a contract in which the terms of the agreement are not 
expressed in written or oral form is an implied contract. 
Facts of Case: 
In given case a coolie without being asked picks up the luggage of R to be carried out of the railway 
station and R allows him to do so.  
Answer:  
In the present case, it is an implied contract and R must pay for the services of the coolie. 
 

Point out with reason whether the following agreements are valid or void: 
a. Kamala promises Ramesh to lend Rs 500,000 in lieu of consideration that Ramesh gets Kamala’s 

marriage dissolved and he himself marries her 

b. Sohan Agrees with Mohan to sell his black horse. Unknown to both the parties, the horse was 

dead at the time of Agreement. 

c. Ram sells the goodwill of his shop to Shyam for Rs 4, 00,000 and promises not to carry on such 

business forever And Anywhere in India. 

d. In An Agreement between Prakash and Girish, there is A Condition that they will not institute 

legal proceedings against each other without consent. 

e. Ramamurthy, who is A Citizen of India, enters into An Agreement with An Alien friend. 

Provision: [Indian Contract Act, 1872] 
1. Valid Contract: A valid contract is enforceable by law and if a contract is not valid it may lead to 

obstruction of businesses and unlawful and insincere dealings. 

2. Void Agreement: An agreement not enforceable by law is said to be void.  

3. Voidable contract: An agreement, which is enforceable by law at the option of one or more of the 

parties thereto, but not at the option of the others, is a voidable contract. 

4. Void Contract: A contract, which ceases to be enforceable by law, becomes void when it ceases to 

be enforceable.  

5. Illegal Contract: An agreement that leads to one or all the parties breaking a law or not conforming 

to the norms of the society is deemed illegal by the court. A contract opposed to public policy is 

also illegal.  

Answer:  
a. Void Agreement: As per Section 23 of the Indian Contract Act, 1872, an agreement is void if the 

object or consideration is against the public policy. 
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b. Void Agreement: As per Section 20 of the Indian Contract Act, 1872 the contracts caused by 
mistake of fact are void. There is mistake of fact as to the existence of subject matter. 

c. Void Agreement: As per Section 27 of the Indian Contract Act, 1872 an agreement in restraint of 
trade is void. However, a buyer can put such a condition on the seller of good will, not to carry on 
same business. However, the conditions must be reasonable regarding the duration and the place 
of the business. 

d. Void Agreement: An agreement in restraint of legal proceedings is void as per Section 28 of the 
Indian Contract Act, 1872. 

e. Valid Agreement: An agreement with alien friend is valid, but an agreement with alien enemy is 
void. 

 

Ajay, Vijay and Sanjay are partners of software business and jointly promises to pay Rs 6, 00, 000 to 
Kartik. Over a period, Vijay became insolvent, but his assets are sufficient to pay one-fourth of his 
debts.  Sanjay is compelled to pay the whole. Decide whether Sanjay is required to pay whole 
amount himself to Kartik in discharging joint promise under the Indian Contract Act, 1872.  
Provision: [Section 43 Indian Contract Act, 1872] 
1. When two or more persons make a joint promise, the promisee may, in the absence of express 

agreement to the contrary, compel any 1[one or more] of such joint promisors to perform the 

whole of the promise. 

2. Each of two or more joint promisors may compel every other joint promisor to contribute equally 

with himself to the performance of the promise, unless a contrary intention appears from the 

contract 

3. If any one of two or more joint promisors makes default in such contribution, the remaining joint 

promisors must bear the loss arising from such default in equal shares. 

Facts of Case: 
1. Ajay, Vijay, and Sanjay were partners of a software business. They jointly promises to pay 6, 00,000 

to Kartik.  

2. Afterwards Vijay became insolvent and can only pay one-fourth of his debts and due to which 

Sanjay is compelled to pay the whole amount to Kartik.    

Answer:  
Therefore, by considering the above provisions and facts of the case here Sanjay paid the whole 
amount 6, 00,000 to Kartik. He will receive 50,000 from Vijay ( 1/4th of 2,00,000) and 2,75,000 from 
Ajay ( 2,00,000 of his part of debt and 75,000 of the debt of 1,50,000 from Vijay’s part which shall be 
paid by Sanjay & Ajay due to insolvency of Vijay.)  
 

X, Y and Z are partners in a firm. They jointly promised to pay Rs 3, 00,000 to D. Y become insolvent 
and his private assets are sufficient to pay 1/5 of his share of debts. X is compelled to pay the whole 
amount to D. Examining the provisions of the Indian Contract Act, 1872, decide the extent to which 
X can recover the amount from Z. 

Provision: [Section 43 Indian Contract Act, 1872] 



Chapter  Indian Contract Act,1872   
 
 

1.5 
 
 

© CA Darshan D. Khare 

1.5 

1. When two or more persons make a joint promise, the promisee may, in the absence of express 

agreement to the contrary, compel any 1[one or more] of such joint promisors to perform the 

whole of the promise. 

2. Each of two or more joint promisors may compel every other joint promisor to contribute equally 

with himself to the performance of the promise, unless a contrary intention appears from the 

contract 

3. If any one of two or more joint promisors makes default in such contribution, the remaining joint 

promisors must bear the loss arising from such default in equal shares. 

Facts of Case: 
In the instant case, X, Y and Z jointly promised to pay   Rs 3, 00,000. Y   become insolvent and his 
private assets are sufficient to pay 1/5 of   his share of   debts. X is   compelled to   pay the whole 
amount 
Answer:  
Therefore, by considering the above provisions and facts of the case here X paid the whole amount 3, 
00,000 to D. He will receive 20,000 from Y ( 1/5th of 1,00,000) and 1,40,000 from Z ( 1,00,000 of his 
part of debt and 40,000 of the debt of 80,000 from Vijay’s part which shall be paid by Sanjay & Ajay 
due to insolvency of Vijay.)  
 

M Ltd., contract with Shanti Traders to make and deliver certain machinery to them by 30.6.2017 
for Rs 11.50 lakhs. Due to labour strike, M Ltd. could not manufacture and deliver the machinery to 
Shanti Traders. Later, Shanti Traders procured the machinery   from another manufacturer for Rs 
12.75 lakhs. Due to this Shanti Traders was also prevented from   performing a contract, which it 
had made with Zenith Traders at the time of their contract with M Ltd. and were compelled to pay 
compensation for breach of contract. Advise Shanti Traders the amount of compensation, which it 
can claim from M Ltd., referring to the legal provisions of the Indian Contract Act, 1872. 

Provision: [Section 73 Indian Contract Act, 1872] 
1. When a contract has been broken, the party who suffers by such breach is entitled to receive, from 

the party who has broken the contract, compensation for any loss or damage caused to him 

thereby, which naturally arose in the usual course of things from such breach, or which the parties 

knew, when they made the contract, to be likely to result from the breach of it. 

2. Such compensation is not to be given for any remote and indirect loss or damage sustained 

because of the breach. 

3. When an obligation resembling those created by contract has been incurred and has not been 

discharged, any person injured by the failure to discharge it is entitled to receive the same 

compensation from the party in default, as if such person had contracted to discharge it and had 

broken his contract. 

4. It is further provided in the explanation to the section that in estimating the loss or damage from a 

breach of contract, the means which existed of remedying the inconvenience caused by the non - 

performance of the contract must be taken into account. 

Facts of Case: 



Chapter  Indian Contract Act,1872   
 
 

1.6 
 
 

© CA Darshan D. Khare 

1.6 

1. In given case M ltd contracted to make & deliver certain machinery for Rs. 11.50 lakhs to Shanti 

Traders but due to labour strike, M ltd could not manufacture the machinery.  

2. Later Shanti Traders procured the machinery from another manufacture for Rs. 12.75 lakhs  

3. Due to failure to provide machinery by M ltd, Shanti Traders were unable to perform contract, 

which it had made with Zenith Traders and were compelled to pay compensation for breach of 

contract.  

Answer:  
1. Applying the above principle of law to the given case, M Ltd. is obliged to compensate for the loss 

of Rs. 1.25 lakh (i.e. Rs 12.75 minus Rs 11.50 = Rs 1.25 lakh) which  had naturally  arisen due to 

default in performing the contract by the specified date. 

2. Regarding  the  amount  of  compensation  which  Shanti  Traders  were  compelled  to  make  to  

Zenith Traders, it depends upon the fact whether M Ltd., knew about  the  contract of  Shanti 

Traders for supply  of  the  contracted  machinery  to  Zenith  Traders  on  the  specified  date.  If  

so,  M  Ltd  is  also obliged to   reimburse   the  compensation  which Shanti Traders   had to  pay to  

Zenith Traders for breach of contract. Otherwise M Ltd is not liable. 

 

X agreed to become an assistant for 2 years to 'Y' who was practicing Chartered Accountant at 
Jodhpur. It was also agreed that during the term of agreement 'X' will not practice as a Chartered 
Accountant on his own account within 20 kms of the office of 'Y' at Jodhpur. At the end of one year, 
'X' left the assistantship of 'Y' and started practice on his own account within the said area of 20 
kms. Referring to the provisions of the Indian Contract Act, 1872, decide whether 'X' could be 
restrained from doing so? 

Provision: [Section 27 Indian Contract Act, 1872] 
1. Section 27 of the Indian Contract Act, 1872 deals with agreements in restraint of trade. According 

to the said section, every agreement by which any person is restrained from exercising a lawful 

profession, trade or business of any kind, is to that extent void.  

2. However, in the case of the service agreements restraint of trade is valid. In an agreement of 

service by which a person binds himself during the term of agreement not to take service with 

anyone else directly or indirectly to promote any business in direct competition with that of his 

employer is not in restraint of trade, so it is a valid contract. 

Facts of Case: 
1. An agreement made between X & Y in which X will work as assistant to Y who is Chartered 

Accountant at Jodhpur for 2 years and agreed not to work / practice as a chartered accountant on 

his own account within 20 kms of the office of Y at jodhpur.  

2. At the end of one year X left the assistantship and started practice on his own account within the 

said area of 20 kms   

Answer:  
Therefore, referring to above provisions and facts in the instant case, agreement entered by ‘X’ with 
‘Y’ is reasonable, and do not amount to restraint of trade and hence enforceable.  
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Therefore, ‘X’ can be restrained by an injunction from practicing on his own account in within the said 
area of 20 Kms for another one year. 
 

PM Ltd., contracts with Gupta Traders to make and deliver certain machinery to them by 30 June 
2017 for Rs 21.50 Lakhs. Due to labour strike, PM Ltd. could not manufacture and deliver the 
machinery to Gupta Traders. Later Gupta Traders procured the machinery from another 
manufacturer for Rs 22.75 lakhs. Gupta Traders was also prevented from performing a contract, 
which it had made with Zenith Traders at the time of their contract with PM Ltd. and were 
compelled to pay compensation for breach of contract. Calculate the amount of compensation, 
which Gupta Traders can claim from PM Ltd., referring to the legal provisions of the Indian Contract 
Act, 1872. 

Provision: [Section 73 Indian Contract Act, 1872] 
1. When a contract has been broken, the party who suffers by such breach is entitled to receive, from 

the party who has broken the contract, compensation for any loss or damage caused to him 

thereby, which naturally arose in the usual course of things from such breach, or which the parties 

knew, when they made the contract, to be likely to result from the breach of it. 

2. Such compensation is not to be given for any remote and indirect loss or damage sustained 

because of the breach. 

3. When an obligation resembling those created by contract has been incurred and has not been 

discharged, any person injured by the failure to discharge it is entitled to receive the same 

compensation from the party in default, as if such person had contracted to discharge it and had 

broken his contract. 

4. It is further provided in the explanation to the section that in estimating the loss or damage from a 

breach of contract, the means which existed of remedying the inconvenience caused by the non - 

performance of the contract must be taken into account. 

Facts of Case: 
1. In given case PM ltd contracted to make & deliver certain machinery for Rs. 21.50 lakhs to Gupta 

Traders but due to labour strike, PM ltd could not manufacture the machinery.  

2. Later Gupta Traders procured the machinery from another manufacture for Rs. 22.75 lakhs  

3. Due to failure to provide machinery by PM ltd, Gupta Traders were unable to perform contract, 

which it had made with Zenith Traders and were compelled to pay compensation for breach of 

contract.  

Answer:  
Applying the above principle of law to the given case, PM Ltd. is obliged to compensate for the loss of 
Rs 1.25 lakhs (i.e. Rs   22.75 lakhs – Rs   21.50 lakhs) which had naturally arisen due to default in 
performing the contract by the specified date. 
Regarding the  amount  of  compensation  which Gupta  Traders  were  compelled to  make  to  Zenith 
Traders, it depends upon the fact whether PM Ltd. knew about the contract of Gupta Traders for 
supply of the contracted machinery to Zenith Traders on the specified date. If so, PM Ltd. is also 
Obliged to reimburse the compensation, which Gupta Traders had to pay to Zenith Traders for breach 
of contract. Otherwise PM Ltd. is not liable for that. 
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A student was induced by his teacher to sell his brand new car to the latter at less than the 
purchase price to secure more marks in the examination. Accordingly, the car was sold. However, 
the father of the student persuaded him to sue his teacher. State on what ground the student can 
sue the teacher? 

Provision: [Indian Contract Act, 1872] 
1. A contract is said to be induced by ‘undue influence’ where the relations subsisting between the 

parties are such that one of the parties is in a position to dominate the will of the other and uses 

that position to obtain an unfair advantage over the other. 

2.  In particular and without prejudice to the generality of the foregoing principle, a person is deemed 

to be in a position to dominate the will of another— 

a. Where he holds a real or apparent authority over the other, or where he stands in a fiduciary 

relation to the other; or 

b. Where he makes a contract with a person whose mental capacity is temporarily or permanently 

affected because of age, illness, or mental or bodily distress. 

Answer:  
Yes, the student can sue his teacher on the ground of undue influence under the provisions of Indian 
Contract Act, 1872. A contract brought because of coercion, undue influence, fraud or 
misrepresentation would be voidable at the option of the person whose consent was caused. 
 

Though  a  minor  is  not  competent  to  contract,  nothing  in  the  Contract  Act  prevents  him  
from making the other party bound to the minor”. Discuss. 

Provision: [Indian Contract Act, 1872] 
Though a minor is not competent to contract, nothing in the Contract Act prevents him from making 
the other party bound to the minor. Thus, a promissory note duly executed in favour of a minor is not 
void and can be sued upon by him. A minor cannot become a partner in a partnership firm. However, 
he may, with the consent of all partners, be admitted to the benefits of partnership. 
For example: A promissory note duly executed in favour of a minor is not void and can be sued upon 
by him, because he though incompetent to contract, may yet accept a benefit. 

A received certain goods from B promising to pay Rs 1, 00,000. Later on, A expressed his inability to 
make payment. C, who is known to A, pays Rs 60,000 to B on behalf of A. However, A was not 
aware of the payment. Now B is intending to sue A for Rs 1, 00,000. Discuss whether the contention 
of B is right? 

Provision: [Indian Contract Act, 1872] 
As per Section 41 of the Indian Contract Act, 1872, when a promisee accepts performance of the 
promise from a third person, he cannot afterwards enforce it against the promisor. That is, 
performance  by  a  stranger,  accepted  by  the  promise  e,  produces  the  result  of  discharging  the 
promisor,  although  the  latter  has  neither  authorized  nor  ratified  the  act    of  the  third    party 
Facts of Case: 
In given case A received certain goods from B promising to pay Rs. 1,00,000. Afterwards A is unable to 
make the payment ton B. C who is known to A make payment of Rs. 60,000 to B on A’s behalf. A was 
not aware of the transaction between B & C.   
Answer:  
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As C made the payment of Rs. 60,000 to B on behalf of A, now B can sue A only for the balance 
amount i.e. Rs. 40,000.  
 

Decide with reasons whether the following Agreements Are Valid or void under the provisions of 
the Indian Contract Act, 1872: 
a. Vijay Agrees with Saini to sell his black horse for Rs 3,00,000. Unknown to both the Parties, the 

horse was dead at the time of the Agreement. 
b. Sarvesh sells the goodwill of his shop to Vikas for Rs 10, 00,000 and promises not to carry on 

such business forever and Anywhere in India. 
c. Mr. X Agrees to write A book with A publisher. After few days, X dies in An Accident. 

Provision: [Indian Contract Act, 1872] 
1. Where both the parties to an agreement are under a mistake as to a matter of fact essential to the 

agreement the agreement is void. 

2. Section 27 of the Indian Contract Act, 1872 deals with agreements in restraint of trade. According 

to the said section, every agreement by which any person is restrained from exercising a lawful 

profession, trade or business of any kind, is to that extent void. However, in the case of the service 

agreements restraint of trade is valid.   

3. As per section 2(j) of the Contract Act, “A contract which ceases to be enforceable by law becomes 

void when it ceases to be enforceable”. 

Answer:  
1. In this case, there is mistake of fact as to the existence of the subject - matter, i.e., with respect to 

the selling of horse which was dead at the time of the agreement. It is unknown to both the 

parties. Therefore, it is a void agreement. 

2. Since in the given case, restraint to carry on business was forever and anywhere in India, so the 

agreement in question is void. 

3. In the present case, Mr. X Agrees to write A book with A publisher. After few days, X dies in An 

Accident. Here the contract becomes void due to the impossibility of performance of the contract. 

Ishaan, aged 16 years, was studying in an engineering college. On 1st  March, 2016 he took a loan  
of Rs 2 lakhs from Vishal for the payment of his college fee and agreed to pay by 30th May, 2017. 
Ishaan possesses assets worth Rs 15 lakhs. On due date Ishaan fails to pay back the loan to Vishal. 
Vishal now wants to recover the loan from Ishaan out of his assets. Decide whether Vishal would 
succeed referring to the provisions of the Indian Contract Act, 1872 

Provision: [Indian Contract Act, 1872] 
1. According to Section 11 of the Indian Contract Act, 1872,   every person is competent to contract    

who is of the age of majority according to the law to which he is subject, and who is of sound mind 

and is not disqualified from contracting by any law to which he is subject. 

2. A person who has completed the age of 18 years is a major and otherwise he will be treated as 

minor. Thus, Ishaan who is a minor is incompetent to contract and any agreement with him is void 

[Mohori Bibi Vs Dharmo Das Ghose 1903]. 
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3. Section  68  of  the  Indian  Contract  Act, 1872  however,  prescribes  the  liability  of  a  minor for  

the supply of the things which are the necessaries of life to him. It says that though minor is not 

personally liable to pay the price of necessaries supplied to him or money lent for the purpose, the 

supplier or lender will be entitled to claim the money/price of goods or services which are 

necessaries suited to his condition of life provided that the minor has a property. 

4. The liability of minor is only to the extent of the minor’s property. 

Facts of Case: 
1. Ishaan aged 16 years was studying in an engineering college took loan from Vishal of Rs. 2 lakhs for 

payment of his college fee and agreed to pay the same  by 30th may, 2017. 

2. Ishaan possesses assets value of which is worth Rs. 15 lakhs. 

3. On due date ishaan fails to pay the sum to Vishal. Now Vishal wants to recover the amount of loan 

from Ishaan out of his assets. 

Answer:  
Thus, according to the above provision, Vishal will be entitled to recover the amount of loan given to 
Ishaan for payment of the college fees from the property of the minor. 

X’ entered into a contract with ‘Y’ to supply him 1,000 water bottles @  Rs 5.00 per water bottle, to 
be delivered at a specified time. Thereafter, ‘X’ contracts with ‘Z’ for the purchase of 1,000 water 
bottles @ Rs 4.50 per water bottle, and at the same time told ‘Z’ that he did so for the purpose of 
performing his contract entered into with ‘Y’. ‘Z’ failed to perform his contract in due course and 
market price of each water bottle on that day was Rs 5.25 per water bottle. Consequently, ‘X’ could 
not procure any water bottle and ‘Y’ rescinded the contract. Calculate the amount of damages 
which ‘X’ could claim from ‘Z’ in the circumstances? What would be your answer if ‘Z’ had not 
informed about the ‘Y’s contract? Explain with reference to the provisions of the Indian Contract 
Act, 1872 

Provision: [Indian Contract Act, 1872] 
1. When a contract has been broken, the party who suffers by such breach is entitled to receive, from 

the party who has broken the contract, compensation for any loss or damage caused to him 

thereby, which naturally arose in the usual course of things from such breach, or which the parties 

knew, when they made the contract, to be likely to result from the breach of it. 

2. Such compensation is not to be given for any remote and indirect loss or damage sustained 

because of the breach. 

3. When an obligation resembling those created by contract has been incurred and has not been 

discharged, any person injured by the failure to discharge it is entitled to receive the same 

compensation from the party in default, as if such person had contracted to discharge it and had 

broken his contract. 

4. It is further provided in the explanation to the section that in estimating the loss or damage from a 

breach of contract, the means which existed of remedying the inconvenience caused by the non - 

performance of the contract must be taken into account. 

Facts of Case: 
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The problem asked in this question is based on the provisions of Section 73 of the Indian Contract Act, 
1872. In the instant case ‘X’ had intimated to ‘Z’ that he was purchasing water bottles from him for 
performing his contract with ‘Y’.  Thus, ‘Z’ had the knowledge of the special circumstances. 
Answer:  
1. Therefore, ‘X’ is entitled to claim from ‘Z’ Rs 500/- At the rate of 0.50 paise i.e. 1000 Water bottles  

x 0.50  paise (difference  between  the procuring price  of  water bottles  And  contracted selling 

price to ‘Y’) being the Amount of profit ‘X’ would have made by the performance of his contract 

with ‘Y’. 

2. If  ‘X’  had  not  informed  ‘Z’  of  ‘Y’s  contract,  then  the  Amount  of  damages  would  have  been  

the difference between the contract price And the market price on the day of default. In other 

words, the Amount of damages would be Rs 750/- (i.e. 1000 Water bottles x 0.75 paise). 

 

Liquidated damage is a genuine pre-estimate of compensation of damages for certain anticipated 
breach of contract whereas Penalty on the other hand is an extravagant amount stipulated and is 
clearly unconscionable and has no comparison to the loss suffered by the parties”. Explain. 

Provision: [Indian Contract Act, 1872] 
1. Liquidated  damage  is  a  genuine  pre-estimate  of  compensation  of  damages  for  certain 

anticipated breach of contract. This estimate is agreed to between parties to avoid at a later date 

detailed calculations and the necessity to convince outside parties. 

2. Penalty on the other hand is an extravagant amount stipulated and is clearly unconscionable and 

has no comparison to the loss suffered by the parties. 

3. In  terms  of  Section 74  of  the Act  “where a  contract  has  been  broken,  if  a  sum  is  named  in  

the contract  as  the  amount  to  be  paid  in  case  of  such  breach,  or  if  the  contract  contains  

any  other stipulation by way of penalty, the party complaining of the breach is entitled, whether 

or not actual damages  or  loss  is  proved  to  have  been  caused  thereby,  to  receive  from  the  

other  party  who  has broken the contract, a reasonable compensation not exceeding the amount 

so named, or as the case may be the penalty stipulated for. 

4. Explanation to Section 74: 

A stipulation for increased interest from the date of default may be a stipulation by way of penalty. 
In terms of Section 74, courts are empowered to reduce the sum payable on breach whether it is 
‘penalty’ or “liquidated damages” provided the sum appears to be unreasonably high. 

5. Sri ChunniLal vs. Mehta & Sons Ltd (Supreme Court): Supreme Court laid down the ratio that the 

aggrieved party should not be allowed to claim a sum greater than what is specific in the written 

agreement. But even then the court has powers to reduce the amount if it considers it reasonable 

to reduce. 

 

Explain the meaning of ‘Contingent Contracts’ and state the rules relating to such contracts 

Provision: [Indian Contract Act, 1872] 
1. Essential characteristics of a contingent contract: A contract may be absolute or contingent. A 

contract is said to be absolute when the promisor undertakes to perform the contract in all events.  
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2. A contingent contract, on the other hand “is a contract to do or not to do something, if some 

event, collateral to such contract does or does not happening (Section 31). It is a contract in which 

the performance becomes due only upon the happening of some event which may or may not 

happen. For example, A contracts to pay B Rs10, 000 if he is elected President of a particular 

association. This is a contingent contract. 

3.  The essential characteristics of a contingent contract may be listed as follows: 

a) There must be a contract to do or not to do something, 
b) The performance of the contract must depend upon the happening or non-happening of some 

event. 
c) The happening of the event is uncertain. 
d) The even on which the performance is made to depend upon is an event collateral to the 

contract. i.e. it does not form part of the reciprocal promises which constitute the contract. The 
even should neither be a performance promised, nor the consideration for the promise. 

e) The contingent even should not be the mere will of the promisor. However, where the event is 
within the promisor’s will, but not merely his will, it may be a contingent contract. 

4. The rules regarding the contingent contract are as follows” 

a) Contingent contract dependent on the happening of an uncertain future cannot be enforced 
until the even has happened. If the even becomes impossible, such contracts become void. 
(Sec.32). 

b) Where a contingent contract is to be performed if a particular event does not happening 
performance can be enforced only when happening of that even becomes impossible (Sec. 33). 

c) If a contract is contingent upon, how a person will act at an unspecified time the even shall be 
considered to become impossible; when such person does anything which renders it impossible 
that he should so act within any definite time or otherwise than under further contingencies. 
(Section 34,35). 

d) The contingent contracts to do or not to do anything if an impossible event happens, are void 
whether or not the fact is known to the parties (Section 36). 

Explain the-term ‘Quasi Contracts’ and state their characteristics. 

Provision: [Indian Contract Act, 1872] 
1. Under certain  special  circumstances obligation  resembling those  created  by  a  contract  are 

imposed by law although the parties have never entered into a contract. Such obligations imposed 

by law are referred to as ‘Quasi-contracts’.  

2. Such a contract resembles with a contract so far as result or effect is concerned but it has little or 

no affinity with a contract in respect of mode of creation. These contracts are based on the 

doctrine that a person shall not be allowed to enrich himself unjustly at the expense of another.  

3. The salient features of a quasi-contract are : 

a) It does not arise from any agreement of the parties concerned but is imposed by law. 
b) Duty and not promise is the basis of such contract. 
c) The right under it is always a right to money and generally though not always to a liquidated 

sum of money. 
d) Such a right is available against specific person(s) and not against the whole world. 
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e) A suit for its breach may be filed in the same way as in case of a complete contract 
 

Distinction between Void and Illegal Agreements. 

Provision: [Indian Contract Act, 1872] 
1. Void and Illegal Agreements: According to Section 2(g) of the Indian Contract Act, an agreement 

not enforceable by law is void. The Act has specified various factors due to which an agreement 

may be considered as void agreement.  

2. One of these factors is unlawfulness of object and consideration of the contract i.e. illegality of the 

contract which makes it void.  

3. Despite the similarity between an illegal and a void agreement that in either case the agreement is 

void and cannot be enforced by law, the two differ from each other in the following respects: 

a) Scope: An illegal agreement is always void while a void agreement may not be illegal being void 
due to some other factors e.g. an agreement the terms of which are uncertain is void but not 
illegal. 

b) Effect on collateral transaction: If an agreement is merely void and not illegal, the collateral 
transactions to the agreement may be enforced for execution but collateral transaction to an 
illegal agreement also becomes illegal and hence cannot be enforced. 

c) Punishment: Unlike illegal agreements, there is no punishment to the parties to a void 
agreement. 

d) Void ab-initio: Illegal agreements are void from the very beginning but sometimes-valid 
contracts may subsequently become void. 

 

Explain the type of contracts in the following agreements under the Indian Contract Act, 1872: 
(i) A coolie in uniform picks up the luggage of A to be carried out of the railway station without 

being asked by A and A allows him to do so. 
(ii) Obligation of finder of lost goods to return them to the true owner 
(iii) A contracts with B (owner of the factory) for the supply of 10 tons  of  sugar, but  before the 

supply is effected, the fire caught in the factory and everything was destroyed. 

Answer: [Indian Contract Act, 1872] 
(i) It is an implied contract and A must pay for the services of the coolie. 

Implied Contracts: Implied contracts come into  existence  by  implication.  Most often the 
implication is by law and or by action. Section 9 of the Indian Contract Act, 1872 contemplates such 
implied contracts when it lays down that in so far as such proposal or acceptance is made 
otherwise than in words, the promise is said to be implied. 

(ii) Obligation of finder of lost goods to return them to the true owner cannot be said to arise out of a 

contract even in its remotest sense, as there is neither offer and acceptance nor consent. These are 

said to be quasi-contracts. 

Quasi-Contract: A quasi-contract is not an actual contract but it resembles a contract. It is created 
by law under certain circumstances. The law creates and enforces legal rights and obligations when 
no real contract exists. Such obligations  are known as quasi-contracts. In other words, it is a 
contract in which there is no intention on part of either party to make a contract but law imposes a 
contract upon the parties. 
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(iii) The above contract is a void contract. 

Void Contract:  Section 2 (j) of the Act  states as follows: “A contract which ceases   to be 
enforceable by law becomes void when it ceases to be enforceable”. Thus, a void contract is one 
which cannot be enforced by a court of law. 

 

“Only a person who is party to a contract can sue on it”. Explain this statement and describe its 
exceptions, if any. 

Provision: [Indian Contract Act, 1872] 
1. Though under the Indian Contract Act, 1872, the consideration for an agreement may proceed 

from a third party, the third party cannot sue on contract. Only a person who is party to a contract 

can sue on it. 

2. Thus, the concept of stranger to consideration is valid and is different from stranger to a contract. 

3. The previously mentioned rule, that stranger to a contract cannot sue is known as a “doctrine of 

privity of contract”, is however, subject to certain exceptions. In other words, even a stranger to a 

contract may enforce a claim in the following cases: 

a) In the case of trust, a beneficiary can enforce his right under the trust, though he was not a 
party to the contract between the settler and the trustee. 

b) In the case of a family settlement, if the terms of the settlement are reduced into writing, the 
members of family who originally had not been parties to the settlement may enforce the 
agreement. 

c) In the case of certain marriage contracts, a female member can enforce a provision for 
marriage expenses made on the partition of the Hindu Undivided Family. 

d) In the case of assignment of a contract, when the benefit under a contract has been assigned, 
the assignee can enforce the contract. 

e) Acknowledgement or estoppel – where the promisor  by  his  conduct  acknowledges himself as 
an agent of the third party, it would result into a binding obligation towards third party. 

f) In the case of covenant running with the land,  the person who purchases land  with notice that 
the owner of land is bound by certain duties affecting land, the covenant affecting the land may 
be enforced by the successor of the seller. 

g) Contracts entered into through an agent: The principal can enforce the contracts entered by his 
agent where the agent has acted within  the scope  of  his  authority and in the name of the 
principal. 

Answer: 
Therefore even though stranger to a contract cannot sue but in some cases it can do the same which 
are known to be the exception to the Doctrine of privity of contract as mentioned above.  
 

Explain the circumstances in which the person is deemed to be in a position to dominate the will of 
the other person under the Indian Contract Act, 1872. 

Provision: [Indian Contract Act, 1872] 
A person is deemed to be in such  position  in  the  following circumstances: 
1. Real and apparent authority: Where a person holds a real authority over the other as in the case 

of master and servant, doctor and patient and etc. 
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2. Fiduciary relationship: where relation of trust and confidence exists between the parties to a 
contract. Such type of relationship exists between father and  son,  solicitor and client, husband 
and wife, creditor and debtor, etc. 

3. Mental distress: An undue influence can be used against a person to get  his  consent on a contract 
where the mental capacity of the person is temporarily or permanently affected by the reason of 
mental or  bodily distress, illness or  of  old  age. 

4. Unconscionable bargains: Where one of the parties to a contract is in a position to dominate the 
will of the other and the contract is apparently unconscionable i.e., unfair, it is presumed by law 
that consent must have been obtained by undue influence. Unconscionable bargains are witnessed 
mostly in money-lending transactions and in gifts. 

Answer: 
Above are circumstances in which person is deemed to be in position to dominate will of the other 
person under the Indian Contract Act, 1872. 

What is a wagering agreement? Describe the transactions which resembles  with  wagering 
transactions but are not void. 

Provision: [Section 30 of Indian Contract Act, 1872] 
1. An agreement by way of a wager is void. It is an agreement involving payment of a sum of money 

upon the determination of an uncertain event. The essence of a wager is that each side should 

stand to win or lose, depending on the way an uncertain event takes place in reference to which 

the chance is taken and in the occurrence of which neither of the parties has legitimate interest. 

For example, A agrees to pay ` 50,000 to B if it rains, and B promises to pay a like  amount to A if it 
does not rain, the agreement will be by way of wager. But if one of the parties has control over the 
event, agreement is not a wager. 

2. Transactions resembling with wagering transaction but are not void 

a) Chit fund: Chit fund does not come within the scope of wager (Section 30).  In case  of a chit 
fund, a certain number of persons decide to contribute a fixed sum for a specified period and at 
the end of a month, the amount so contributed is paid to the lucky winner of the lucky draw. 

b) Commercial transactions or share market transactions: In these transactions in which delivery 
of goods or shares is intended to be given or taken, do not amount to wagers. 

c) Games of skill and Athletic Competition: Crossword  puzzles,  picture  competitions and athletic 
competitions where prizes  are awarded on  the basis  of  skill and intelligence are the games of 
skill and hence such competition are valid. According to the Prize Competition Act, 1955 prize 
competition in games of skill are not wagers provided the prize money does not exceed ` 1,000. 

d) A contract of insurance: A contract of insurance is a type of  contingent contract and is valid 
under law and these contracts are different from wagering agreements 

 

“The basic rule is that the promisor must perform exactly what he has promised to perform.” 
Explain stating the obligation of parties to contracts. 

Provision: [Section 37 of Indian Contract Act, 1872] 
1. The parties to a contract must either perform, or offer to  perform,  their  respective promises 

unless such performance is dispensed with or excused under the provisions of the Contract Act or 

of any other law. 
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2. Promises bind the representatives of the promisor in case of death of such promisor   before 

performance, unless a contrary intention appears from the contract. 

Example 1: A promises to deliver goods to B on a certain day on payment of  ` 1,00,000. A dies 
before that day. A’s representatives are bound to deliver the goods to B, and B is bound to pay ` 
1,00,000 to A’s representatives. 
Example 2 
A promises to paint a picture for B by a certain day, at a certain price. A dies before the  day. The 
contract cannot be enforced either by A’s representatives or by B because it involves use of 
personal skill. 

3. Analysis of Section 37 

a) A contract being an agreement enforceable by law, creates a legal obligation, which subsists 

until discharged. Performance of the promise or promises remaining to be performed is the 

principal and most usual mode of discharge. 

b) The basic rule is that the promisor must perform exactly what he has  promised  to  perform. 

The obligation to perform is absolute. Thus, it may be noted that it is necessary  for a party who 

wants to enforce the promise made to him, to perform his promise for himself or offer to 

perform his promise.  

c) Only after that he can ask the other party to carry out his promise. This is the principle which is 

enshrined in Section 37. Thus, it is the primary duty of each party to a contract to either perform 

or offer to perform his promise.   

d) He is absolved from such a responsibility only when under a provision of law or an act of  the 

other party to the contract, the performance can be dispensed with or excused. 

Answer: 
Thus, from above it can be drawn that performance may be actual or offer to perform. 

What do you mean by Quantum Meruit and state the cases where the claim for Quantum Meruit 
arises? 

Provision: [Indian Contract Act, 1872] 
1. Where one person has rendered service to another in circumstances which indicate an 

understanding between them that it is to be paid for although no  particular remuneration has 

been fixed, the law will infer a promise to  pay.  Quantum Meruit i.e. as much as the party doing 

the service has deserved.  

2. It covers a case  where  the party injured by the breach had at time of breach done part but not all 

of  the work  which he is bound to do under the contract and seeks to be compensated for the 

value of the work done.  

3. For the application of this doctrine, two conditions must be fulfill ed: 

a) It is only available if the original contract has been discharged. 
b) The claim must be brought by a party not in default. 

4. The object of allowing a claim on quantum meruit is to recompensate the party or person  for value 

of work which he has done. Damages are compensatory  in  nature  while  quantum meruit is 
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restitutory. It is  but reasonable compensation awarded on implication    of a contract to 

remunerate. 

5. The claim for quantum meruit arises in the following cases: 

a) when an agreement is discovered to be void or when a contract becomes void. 
b) When something is done without any intention to do so gratuitously. 
c) Where there is an express or implied contract to render services but there is no agreement as to 

remuneration. 
d) When one party abandons or refuses to perform the contract. 
e) Where a contract is divisible and the party not in default has enjoyed the benefit of part 

performance. 
f) When an indivisible contract for a lump sum is completely performed but badly the person who 

has performed the contract can claim the lump sum, but the other party can make a deduction 
for bad work. 

What Explain the meaning of ‘Contingent Contracts’ and state the rules relating to such contracts. 

Provision: [Indian Contract Act, 1872] 
1. A contract may be absolute or contingent. A contract is said to be  absolute when the promisor 

undertakes  to  perform  the contract in all events. A contingent contract, on the other hand "is a 

contract to do or not to do something, if some event, collateral to such contract does  or  does  not 

happening (Section 31).  

2. It is a contract in which the performance becomes due only upon the happening of some event 

which may or may not happen. 

For example, A contracts to pay B ` 10,000 if he is elected President of a particular association. This 

is a contingent contract.  

3. The essential characteristics of a contingent contract may be listed as follows: 

a) There must be a contract to do or not to do something, 
b) The performance of the contract must depend upon the happening or  non- happening of some 

event. 
c) The happening of the event is uncertain. 
d) The event on which the performance is  made to depend upon is  an event collateral to the 

contract i.e. it does not form part of the reciprocal promises which constitute  the contract. The 
event should neither be a performance promised, nor the consideration for the promise. 

e) The contingent event should not be the mere will of the promisor. However, where  the event is 
within the promisor’s will, but not merely his will, it may be a contingent contract. 

4. The rules regarding the contingent contract are as follows: 

a) Contingent contract dependent on the happening of an uncertain future cannot be enforced 
until the event has happened. If the event becomes impossible, such contracts become void. 
(Section 32). 

b) Where a contingent contract is to be performed if a particular event does not happening 
performance can be enforced only when happening of that event becomes impossible (Section 
33). 
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c) If a contract is contingent upon, how a person will act at an unspecified time, the  event shall be 
considered to become impossible; when such person does anything which renders it impossible 
that he should so act within any definite  time  or  otherwise than under further contingencies. 
(Section 34 and 35). 

d) The contingent contracts to do or not to do anything if an impossible event happens, are void 
whether the fact is known to the parties (Section 36). 

Explain the concept of ‘misrepresentation’ in matters of contract. Sohan induced Suraj to buy his 
motorcycle saying that it was in a very good condition.  After  taking  the  motorcycle, Suraj 
complained that there were many defects in the motorcycle. Sohan proposed to get it repaired and 
promised to pay 40% cost of repairs After a few days, the motorcycle did not work at all. Now Suraj 
wants to rescind the contract. Decide giving reasons whether Suraj can rescind the contract? 

Provision: [Section 18 & 19 Indian Contract Act, 1872] 
1. According to Section 18 of the Indian Contract Act, 1872, misrepresentation is: 

a) When a person positively asserts that a fact is true when his information does not warrant it to 

be so, though he believes it to be true. 

b) When there is any breach of duty by a person, which brings an advantage to the person 

committing it by misleading another to his prejudice. 

c) When a party causes, however, innocently, the other party to the agreement to make a mistake 

as to the substance of the thing, which is the subject of the agreement. 

2. The aggrieved party, in case of misrepresentation by the other party, can avoid or rescind the 

contract. The aggrieved party  loses the right to rescind the contract if he, after becoming aware of 

the misrepresentation, takes a benefit under the contract or in some way affirms it. 

Answer: 
Accordingly, in the given case Suraj could not rescind the contract, as  his  acceptance to the offer of 
Sohan to bear 40% of the cost  of  repairs  impliedly  amount to final acceptance of the sale. 

X,  a  minor  was  studying in  M.Com.   in  a  college.   On  1st July, 2019 he  took a  loan of` 1,00,000 
from B for payment of his college fees and to purchase books and agreed to repay by 31st 
December, 2019. X possesses assets worth  ` 9  lakhs.  On due date, X  fails to pay back the loan to 
B. B now wants to recover the loan from X out of his (X’s) assets. Referring to the provisions of 
Indian Contract Act, 1872 decide whether B would succeed. 

Provision: [Indian Contract Act, 1872] 
1. According to Section 11 of the Indian Contract Act, 1872,   every person is competent to contract    

who is of the age of majority according to the law to which he is subject, and who is of sound mind 

and is not disqualified from contracting by any law to which he is subject. 

2. A person who has completed the age of 18 years is a major and otherwise he will be treated as 

minor. Thus, Ishaan who is a minor is incompetent to contract and any agreement with him is void 

[Mohori Bibi Vs Dharmo Das Ghose 1903]. 

3. Section  68  of  the  Indian  Contract  Act, 1872  however,  prescribes  the  liability  of  a  minor for  

the supply of the things which are the necessaries of life to him. It says that though minor is not 

personally liable to pay the price of necessaries supplied to him or money lent for the purpose, the 
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supplier or lender will be entitled to claim the money/price of goods or services which are 

necessaries suited to his condition of life provided that the minor has a property. 

4. The liability of minor is only to the extent of the minor’s property. 

Facts of case: 
In given question X,  a  minor  was  studying in  M.Com.   in  a college.   he  took a  loan of` 1,00,000 
from B for payment of his college fees and to purchase books and agreed to repay by 31st December, 
2019. X possesses assets worth  ` 9  lakhs.  On due date, X  fails to pay back the loan to B. B now wants 
to recover the loan from X out of his (X’s) assets. 
Answer: 
Yes, B can proceed against the assets of X. According to section 68 of Indian Contract  Act, 1872, if a 
person, incapable of entering into a contract, or  any one whom  he  is  legally bound to support, is 
supplied by another person with necessaries suited to his  condition in life, the person who has 
furnished such supplies is entitled to be reimbursed from the property of such incapable person. Since 
the loan given to X is for the necessaries suited to  the conditions in  life of the  minor, his assets can 
be sued to reimburse B. 

P sells by auction to  Q  a horse which P knows to  be unsound. The horse appears to   be sound but 
P knows about the  unsoundness  of the  horse. Is this contract valid in the following circumstances: 
a) If P says nothing about the unsoundness of the horse to Q. 
b) If P says nothing about it to Q who is P’s daughter who has just come of age. 
c) If Q says to P “If you do not deny it, I shall assume that the horse is sound.” P says nothing. 

Provision: [Indian Contract Act, 1872] 
According to section 17  of the  Indian  Contract Act,  1872, mere  silence  as  to  facts likely to affect 
the willingness of a person to  enter into a contract is not fraud, unless  the  circumstances  of the 
case are such that, regard being had to  them, it is the duty  of the person keeping  silence  to  speak,  
or unless  his  silence is, in itself, equivalent to speech.  
Answer: 
Hence, in the instant case, 
a) This  contract is valid since as per section 17 mere silence as to  the facts likely  to affect the  

willingness  of a  person  to  enter  into  a  contract is not fraud. Here, it is not the duty of the seller 
to disclose defects. 

b) This contract is not valid since as per section 17 it becomes P’s duty to tell Q about the 
unsoundness of the horse because a fiduciary relationship exists between P and his daughter Q. 
Here, P’s silence is equivalent to speech and hence amounts to fraud. 

c) This contract is not valid since as per section 17, P’s silence is equivalent to speech and hence 
amounts to fraud. 

P Comment on the following statements: 
a) Acceptance must be absolute and unqualified. 
b) Acceptance must be in the prescribed mode. 

Answer: [Indian Contract Act, 1872] 
a) Acceptance must be  absolute  and  unqualified:  As  per  section  7  of  the Indian Contract Act, 

1872 acceptance is valid only when it is absolute and unqualified and is also expressed in  some  

usual  and  reasonable  manner unless the proposal prescribes the manner in which it must be 
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accepted. If the proposal prescribes the manner in which it must be accepted, then it must be 

accepted accordingly. 

Example: ‘A’ enquires from ‘B’, “Will you purchase my car for ` 2 lakhs?” If ‘B’ replies “I shall 
purchase your car for ` 2 lakhs, if you buy my motorcycle for ` 50000/-, here ‘B’ cannot be  
considered  to  have  accepted  the  proposal. If  on the other hand ‘B’ agrees to purchase the car 
from ‘A’  as  per  his  proposal subject to availability of valid Registration  Certificate  /  book  for  
the  car,  then the acceptance is in place though the offer contained no mention of R.C. book. This 
is because expecting  a  valid title for the car is not a condition. Therefore, the acceptance in this 
case is unconditional. 

b) Acceptance must be  in  the  prescribed  mode:Where  the  mode of acceptance is prescribed in 

the proposal,  it  must be accepted in that manner. But if the proposer does not insist on the 

proposal being  accepted  in  the  manner prescribed after it has been accepted otherwise, i.e., not 

in  the prescribed manner, the proposer is presumed to have consented to the acceptance. 

Example: If the offeror prescribes acceptance through messenger and offeree sends acceptance by 
email, there is no acceptance of the offer if the offeror informs the offeree that the acceptance is 
not according  to  the  mode prescribed. But if the offeror fails to do so, it will be presumed that he  
has accepted the acceptance and a valid contract will arise. 

Explain the concept of ‘misrepresentation’ in matters of contract.  & Sohan induced Suraj to buy his 
motorcycle saying that it was in a very good condition. After taking the motorcycle, Suraj 
complained that there were many defects in the motorcycle. Sohan proposed  to  get it repaired  
and  promised  to pay 40% cost of repairs. After a few  days,  the  motorcycle  did  not work at all. 
Now Suraj wants to rescind the contract. Decide giving reasons. 

Provision: [Section 18 of Indian Contract Act, 1872] 
According to Section 18 of the Indian Contract Act, 1872, misrepresentation means and includes- 
a) the positive assertion, in a manner not warranted by the information of the person making it, of 

that which is  not true, though  he  believes  it to  be  true; 
b) any breach of duty which, without an  intent  to  deceive,  gains  an advantage to the person 

committing it, or any one claiming under him; by misleading another to his prejudice or to the 
prejudice of any one claiming under him; 

c) causing, however, innocently, a party to  an agreement to  make a mistake as to the substance of 
the thing which is the subject of the agreement. 

Facts of case: 
In given case sohan induced suraj to buy his motorcycle by saying that it is in very good condition but 
afterwards suraj complained that there were many defects in motorcycle.  
Sohan promised to pay 40 % cost of repairs. After some days the motorcycle did not work well and 
now suraj wants to rescind the contract.  
Answer: 
In the instant case, the  aggrieved  party,  in  case  of  misrepresentation  by the other party, can avoid 
or rescind the contract. The aggrieved party loses the right to rescind the contract if he, after 
becoming aware of the misrepresentation, takes a  benefit under the  contract or in some way affirms 
it. Accordingly, in the  given  case, Suraj  could not rescind  the contract, as his acceptance to the offer 
of Sohan to bear 40% of the cost of repairs impliedly amount to final acceptance of the sale. 
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No consideration, no contract” Comment. 
                                                           Or  
State the exceptions to the rule "An agreement without consideration is void". 

Provision: [Indian Contract Act, 1872] 
1. Every agreement,  to  be  enforceable  by law  must be supported by valid  consideration.  An  

agreement  made  without any consideration is void. A gratuitous promise may form a subject of a 

moral obligation and may be binding in honour but it does not cause a legal responsibility.  

2. No consideration, no contract is a general rule. However, Section 25 of the Indian Contract Act,  

1872 provides some exceptions to this rule,  where  an  agreement  without  consideration will be 

valid and binding. These exceptions are as follows: 

a) Agreement made on account of natural love and affection : Section 25 (1) provides that if an 
agreement is (i) in writing (ii) registered under the law and made on account of natural love and 
affection (iv) between the parties standing in a near relation to each other, it will be  
enforceable  at law  even  if there is no consideration. Thus, where A,  for  natural  love  and  
affection, promises to give his son, B, ` 10,000 in writing and registers it. This is a valid contract. 

b) Compensation for services voluntarily rendered: Section  25(2)  provides that something which 
the promisor was legally compelled to do; (iii) and the promisor was in existence at the time 
when the act was done whether he was competent to contract or not (iv) the  promisor  must 
agree now to  compensate  the promise. Thus when A finds  B's  purse  and  gives  it to  him  and 
B promises to give A ` 50, this is a valid contract. 

c) Promise to pay time-barred debts [Section 25 (3)]: Where there is an agreement, made in 
writing and signed by the debtor or by his agent, to  pay  wholly or in part a time barred debt, 
the agreement is valid and binding even though there is no consideration. If  A owes B  ` 1,000  
but the  debt is lapsed  due to time-bar and A further makes a written promise to  pay ` 500 on 
account  of this debt, it constitutes a valid contract. 

d) Contract of agency (Section 185):  No  consideration  is  necessary  to  create an agency. 
e) Completed gift (Explanation 1 to Section 25): A completed gift needs no consideration. Thus, if 

a person transfers some property by a duly written and registered deed as a gift he  cannot  
claim  back  the  properly subsequently on the ground of lack of consideration. 

Explain the meaning of ‘Contingent Contracts’ and state the rules relating to such contracts. 

Provision: [Indian Contract Act, 1872] 
1. A contract may be absolute or contingent. A contract is said to be absolute when  the  promisor  

undertakes  to  perform the contract in all events. A contingent contract, on the other hand "is  a 

contract to do or not to  do something, if some event, collateral  to  such contract does  or does 

not happened (Section 31). It is a contract in which  the  performance  becomes due only upon the 

happening of some event which may  or  may  not  happen. For example, A contracts to pay B 

`10,000 if he is elected President of a particular association.  This is  a  contingent contract.  

2. The essential  characteristics  of a contingent contract may be listed as follows: 

a) There must be a contract to do or not to do something, 
b) The performance of the contract must depend upon the happening or non- happening of some 

event. 
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c) The happening of the event is uncertain. 
d) The event on which the performance is made to depend upon is an event collateral to the 

contract i.e. it does not form part of the  reciproc al  promises which constitute the contract. 
The event should neither be a performance promised, nor the consideration for the promise. 

e) The contingent event should not be the mere will of  the  promisor. However, where the event 
is within the promisor’s will, but not merely his will, it may be a contingent contract. 

3. The rules regarding the contingent contract are as follows: 

a) Contingent contract dependent  on the happening of an uncertain future cannot be enforced 
until the event has happened. If the  event  becomes  impossible, such contracts become void. 
(Section 32). 

b) Where a contingent contract is to be performed if a particular event does not happening 
performance can be enforced only when happening of that event becomes impossible (Section 
33). 

c) If a contract is contingent upon, how a  person  will  act at an  unspecified  time  the event shall 
be considered to become impossible; when such person does anything which renders it 
impossible that he should  so  act within  any definite time or otherwise than under further 
contingencies. (Section 34, 35). 

d) The contingent contracts to do or not to do anything if an impossible event happens, are void 
whether or not the fact is known to the parties (Section 36). 

Define an offer. Explain the essentials of a valid offer. How an offer is different from an invitation to 
offer? 

Provision: [Indian Contract Act, 1872] 
1. The word Proposal and offer are used interchangeably and it is defined under Section 2(a) of the 

Indian Contract Act, 1872 as when one person signifies to another his willingness to do or to 

abstain from doing anything with a view to obtaining the assent of that other to such act or 

abstinence, he is said to make a proposal. 

2. The following are important essentials of an offer: - 

a) Must be capable of creating legal relation. 
b) Must be certain, definite and not vague. 
c) Must be communicated. 
d) Must be made with a view to obtaining the assent of the other party 
e) May be conditional 
f) Offer should not contain a term the non-compliance of which would amount to acceptance 
g) May be general or specific 
h) May be expressed or implied 
i) A statement of price is not an offer 

3. Offer and an Invitation to an  offer:  

a) In  terms of Section  2(a) of the  Act, an  offer is the final expression of willingness by the offer or 

to be  bound  by the  offer should  the  other  party chooses to accept it.   

b) On the other hand, offers made with the intention to negotiate or offers to receive offers are 

known as invitation to offer. Thus, where a party without expressing his final willingness 

proposes certain terms on  which he  is willing to  negotiate he does not make an offer, but only 
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invites the other  party to  make  an  offer  on  those terms. Hence, the only thing that is 

required is the willingness of the offeree to abide by the terms of offer. 

 

A sends an offer to B  to  sell  his second-car for ` 1,40,000 with a condition that if B does not reply 
within a week, he (A) shall treat the offer as accepted. Is A correct in his proposition? What shall be 
the position if B communicates  his  acceptance  after  one week? 

Provision: [Indian Contract Act, 1872] 
Acceptance to  an  offer cannot be implied merely from  the silence of the offeree, even  if it  is 
expressly stated in the offer itself.  
The acceptance must be made within the time limit prescribed by the offer. The acceptance of an 
offer after the  time  prescribed  by the  offer or has elapsed  will  not avail  to turn the offer into a 
contract. 
Answer: 
Unless the offeree has by his previous  conduct indicated that his silence amount to  acceptance, it 
cannot be taken as valid acceptance.  So in the given problem, if B remains silent, it does not amount 
to acceptance. 
 

X, Y and Z jointly borrowed ` 50,000 from A. The whole amount was repaid  to  A by Y. Decide in the 
light of the Indian Contract Act, 1872 whether: 
(i) Y can recover the contribution from X and Z, 
(ii) Legal representatives of X are liable in case of death of X, 
(iii) Y can recover the contribution from the assets, in case Z becomes insolvent. 

Provision: [Indian Contract Act, 1872] 
1. Section 42 of the Indian Contract Act, 1872 requires that when two or more persons have made a 

joint promise, then, unless a contrary intention appears from the contract, all such persons jointly 

must fulfill the promise.  

2. In the event of the death of any of them, his representative jointly with the survivors and in case of 

the death of all promisors, the representatives of all jointly must fulfill the promise. 

3. Section 43 allows the promisee to seek performance from any of the joint promisors. The liability 

of the joint promisors has thus been made not only joint but "joint and several".  

4. Section 43 provides that in the absence of express agreement to the contrary, the promisee may 

compel any one or more of the joint promisors to perform the whole of the promise. 

5. Section 43 deals with the contribution  among  joint  promisors.  The  promisors,  may compel 

every joint promisor to contribute equally  to  the  performance  of  the  promise (unless a contrary 

intention appears from the contract). If any one of the joint promisors makes default in such 

contribution the remaining joint  promisors  must  bear  the  loss arising from such default in equal 

shares. 

Answer: 
As per the provisions of above sections, 
(i) Y can recover the contribution from X and Z because X,Y and Z are joint promisors. 
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(ii) Legal representative of X are liable to pay the contribution to Y. However, a legal representative is 
liable only to the extent of property of  the  deceased  received  by him. 

(iii) Y also can recover the contribution from Z's assets. 
 

Explain the meaning of ‘Quasi-Contracts’. State the circumstances which are identified as quasi 
contracts by the Indian Contract Act, 1872. 

Provision: [Indian Contract Act, 1872] 
1. Even in the absence  of  a  contract,  certain  social  relationships  give rise to certain specific 

obligations  to  be  performed  by certain  persons. These are  known as “quasi-contracts” as they 

create some obligations as in the case of regular contracts.  

2. Quasi-contracts are based on the principles of equity, justice and good conscience. 

3. The salient features of quasi-contracts are: 

a) such a right is always a right to money and generally, though not always, to  a  liquidated sum of 
money; 

b) does not arise from any agreement between  the  parties  concerned  but  the obligation is 
imposed by law and; 

c) The rights available are not against all the world but against a particular person or persons only, 
so in this respect it resembles to a contractual right. 

4. Circumstances Identified as Quasi-Contracts: 

a) Claim for necessaries supplied to persons incapable of contracting:  Any person supplying 
necessaries of life to persons who are incapable of contracting is entitled to claim the price from 
the other person’s property. Similarly, where money is paid to such persons for purchase of 
necessaries, reimbursement can be claimed. 

b) Payment by an interested person: A person who has paid a sum of money, which another 
person is obliged to pay, is entitled to be reimbursed by that other person if the payment has 
been made by him to protect his own interest. 

c) Obligation of person enjoying benefits of non-gratuitous act: Where a person lawfully does  
anything  for another person, or delivers anything  to  him  not intending  to do so gratuitously 
and such other person enjoys the benefit thereof, the latter is bound to pay compensation to 
the former in respect of, or  to  restore, the  thing  so done or delivered. 

d) Responsibility of finder of goods: A person who  finds  goods  belonging  to  another person and  
takes  them  into  his  custody is subject to  same responsibility as if he were a Bailee. 

e) Liability for money paid or thing delivered by mistake  or  by  coercion :  A person to whom 
money has been paid or anything delivered by mistake or under coercion, must repay or return 
it. 

5. In all the above cases contractual liability arises without any agreement between the parties. 

 

What is the law relating to determination of compensation, on breach of contract, contained in 
section 73 of the Indian Contract Act, 1872? 

Provision: [Indian Contract Act, 1872] 
1. Section 73 of the Indian Contract Act, 1872 provides that when a contract has been broken, the 

party who suffers by such breach is entitled to receive from the party who has broken the contract, 
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compensation for any loss or damage caused to him thereby which naturally arose in the usual 

course of things from such breach or which the parties knew when they made the contract, to be 

likely to result from the breach of it.   

2. Such compensation is not given for any remote and indirect loss or damage sustained because of 

the breach.  

3. The explanation to the section further provides that in estimating the loss or damage from a 

breach of contract, the means, which existed of remedying the inconvenience caused by the non-

performance of the contract, must be taken into account. 

 

X found a wallet in a restaurant. He enquired of all the customers present there but the true owner 
could not be found. He handed over the same to the manager of the restaurant to keep until the 
true owner is found. After a week, he went back to the restaurant to enquire about the wallet. The 
manager refused to return it back to X, saying that it did not belong to him. In the light of the Indian 
Contract Act, 1872, can X recover it from the Manager? 

Provision: [Indian Contract Act, 1872] 
1. Finder may claim compensation for the trouble and expenses incurred by him to preserve the 

goods and to find out the true owner.  

2. If the owner refuses to pay compensation then may retain the goods until he receives it. However, 

he cannot make a suit for this. 

3. If any reward has been announced by the owner he has a right to claim such reward. He can even 

sue for the reward. 

4. Normally he cannot sale the goods but when real owner is not found out with reasonable 

diligence, or if owner refuses to pay lawful charges then he can sale in the market if it normally 

sold in the market. 

5. He can sale goods when the article is in danger of being perished or losing the greater part of its 

value. He can sale goods when the lawful charges of the finder amounts to two-thirds or more of 

the value of the article found. 

Answer: 
In the light of the above provisions, the manager must return the wallet to X, since X is entitled to 
retain the wallet found against everybody except the true owner. 
 

Define consideration. What are the legal rules regarding consideration under the Indian Contract 
Act, 1872? 

Provision: [Indian Contract Act, 1872] 
Consideration [Section 2(d) of the Indian Contract Act, 1872]: When at the desire of  the promisor, 
the promisee or any other person has done or  abstained  from  doing,  or does or abstains from doing 
or promises to do or  abstain from doing something, such an act or abstinence or promise is called 
consideration for the promise. 
Legal Rules Regarding Consideration 
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a) Consideration must move at the desire of the promisor: Consideration must be offered by the 
promisee or the third party at the desire or request of the promisor.  This implies “return” element 
of consideration. 

b) Consideration may move from promisee or any other person: In India, consideration may proceed 
from the promisee or any other person who is not a party to the contract. In other words, there 
can be a stranger to a consideration but not stranger to a contract. 

c) Executed and executory consideration: A consideration which consists in the performance of an 
act is said to  be  executed. When it consists in a promise, it is said to be executory. The promise by 
one party may be the consideration for an act by some other party, and vice versa. 

d) Consideration may be past, present or future: It is a general principle that consideration is given 
and accepted in exchange for the promise.  The consideration, if past, may be the motive but 
cannot be the real consideration of a subsequent promise. But in the event of the services being 
rendered in the past at   the request or the desire of the promisor, the subsequent promise is 
regarded as an admission that the past consideration was not gratuitous. 

e) Consideration need not be adequate: Consideration need not to be of any particular value. It need 
not be approximately of equal value with the promise for which it is exchanged but it must be 
something which the law would  regard  as having some value. 

f) Performance of what one is  legally bound to  perform: The performance of  an  act by a person 
who is legally bound to perform  the same cannot be  consideration for a contract. Hence, a 
promise to pay money to a witness is void, for it is without consideration. Hence such a contract is 
void for want of consideration. 
However, where a person promises to do more that he is legally bound to do, such a promise 
provided it is not opposed to public policy, is a good consideration.  It should not be vague or 
uncertain. 

g) Consideration must be  real and not illusory: Consideration must be  real and  must not be 
illusory. It must be something to which the law attaches some value. If it is legally or physically 
impossible it is not considered valid consideration. 

h) Consideration must not be unlawful, immoral, or opposed to public policy. Only presence of 
consideration is not sufficient it must be lawful. Anything, which is immoral or opposed to public 
policy, also cannot be valued as valid consideration. 

 

Mr. Sonumal a wealthy individual provided a loan of ` 80,000 to Mr. Datumal on 26.02.2019.  The  
borrower  Mr.  Datumal  asked   for  a   further  loan   of   `  1,50,000.  Mr. Sonumal agreed but 
provided the loan in parts at different dates. He provided` 1,00,000 on 28.02.2019 and remaining ` 
50,000 on 03.03.2019. 
On 10.03.2019 Mr. Datumal while paying off part ` 75,000 to Mr. Sonumal insisted that   the lender 
should adjusted ` 50,000 towards the loan  taken on·03.03.2019 and balance as against the loan on 
26.02.2019. 
Mr. Sonumal objected to this arrangement and asked the borrower to  adjust in  the order of date 
of borrowal of funds. 
Now you decide: 
(i) Whether the contention of Mr. Datumal correct or otherwise as per the provisions of the Indian 

Contract Act, 1872? 
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(ii) What would be the answer in case the borrower does not insist on such order of adjustment of 
repayment? 

(iii) What would the mode of adjustment/appropriation of such part payment in case neither Mr. 
Sonumal nor Mr. Datumal insist any order of adjustment on their part? 

Provision: [Indian Contract Act, 1872] 
1. In case where a debtor owes several debts to the same creditor and makes payment which is not 

sufficient to discharge all the  debts,  the  payment shall be appropriated (i.e. adjusted against the 

debts) as per the provisions of Section 59 to 61 of the Indian Contract Act, 1872. 

2. As per the provisions of 59  of  the Act, where a  debtor owing several  distinct debts to one 

person, makes a payment to him either with express intimation or under circumstances implying 

that the payment is to be applied to the discharge of some particular debt, the payment, if 

accepted, must be applied accordingly. 

3. As per the provisions of 60 of the Act, where the debtor has omitted to intimate and there are no 

other circumstances indicating to which debt the payment is to be applied, the creditor may apply 

it at his discretion to any lawful  debt  actually  due and payable to him from the debtor, where its 

recovery is or is  not barred by the law in force for the time being as to the limitation of suits. 

4. As per the provisions of 61 of the Act, where neither party makes any appropriation, the payment 

shall be applied in discharge of the debts in order of time, whether they are or are not barred by 

the law in force for the time being  as  to  the limitation of suits.  

5. If the debts are of equal standing, the payments shall be applied in discharge   of each 

proportionately. 

Answer: 
(i) Therefore, the contention of Mr. Datumal is  correct and he  can specify the manner   of 

appropriation of repayment of debt. 

(ii) Hence in case where Mr. Datumal fails to specify the manner of  appropriation  of  debt on part 

repayment, Mr. Sonumal the creditor, can appropriate  the payment as per his choice. 

(iii) Hence in case where neither Mr. Datumal nor Mr. Sonumal specifies the manner of appropriation 

of debt on part repayment, the appropriation  can  be  made  in proportion of debts. 

 

Explain the term 'Coercion" and what  are the effects of coercion under Indian Contract  Act, 1872. 

Provision: [Indian Contract Act, 1872] 
1. Coercion’ is  the committing,  or threatening to commit, any act forbidden by the Indian Penal 

Code or the unlawful  detaining, or threatening to detain any property, to the prejudice of any 

person whatever, with the intention of causing any person to enter into an agreement.” 

2. Effects of coercion under section 19 of Indian Contract Act, 1872: 

a) Contract induced by coercion is voidable at the option of the party whose consent was so 
obtained. 

b) As  to the consequences of the rescission of voidable contract, the party rescinding    a void 
contract should, if he has received any benefit, thereunder from the other   party to the 
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contract, restore such benefit so far as may be applicable, to the person from whom it was 
received. 

c) A person to whom money has been paid or anything delivered under coercion must repay or 
return it. 

 

Mr.  Ramesh promised to  pay ` 50,000 to  his wife  Mrs.  Lali so that  she can spend the sum on her 
30th birthday. Mrs. Lali insisted her husband to make a written agreement if he really loved her. 
Mr. Ramesh made a written agreement and the agreement was registered under the law. Mr. 
Ramesh failed to pay the specified amount to his wife Mrs. Lali. Mrs. Lali wants to file a suit against 
Mr. Ramesh and recover the promised amount. Referring to the  applicable  provisions  of  the 
Contract Act, 1872, advise  whether  Mrs. Lali will succeed. 

Provision: [Indian Contract Act, 1872] 
1. Intention to create legal relations is part of elements in contract. Intention to create legal relations 

is defined as an intention to enter a legally binding agreement or contract. Intention to create legal 

relations is one of the necessary elements in formation of a contract. 

2. In addition, with no intention to create legal relations, it will make any contract to become a mere 

promise. Mere promises simply like a simple promise arise when there is no intention to create 

legal relation 

3. There must be an intention  on the part of the parties to create legal relationship between them. 

Social or domestic type of agreements are not enforceable in court of law  and  hence they  do  not 

result into contracts. 

4. Domestic and social agreements of intention to create legal relations can be broken down into 

three groups, which are firstly commercial, or business relations, secondly social friend’s relations 

and thirdly family or domestic relations. 

Facts of case: 
In above case Mr. Ramesh promised his wife to pay Rs.50,000. So Mrs.Lali can spend this on her 
birthday. Mrs. Lali insisted her husband to make a written agreement if he really loved her. Mr. 
Ramesh did same and written agreement was registered under law but he fails to pay specified 
amount and Mrs. Lali wants to file a suit against Mr. Ramesh. 
Answer: 
Here, in the given circumstance wife will not be able to recover the amount as it was a social 
agreement and the parties did not intend to create any legal relations. 
 

A  shop-keeper  displayed  a  pair  of  dress  in  the  show-room   and  a  price  tag of` 2,000 was 
attached to the dress. Ms. Lovely looked to the tag and rushed to the cash counter. Then she asked 
the shop-keeper to receive  the payment  and pack up the dress. The shop-keeper refused to hand-
over the dress to Ms. Lovely in consideration of the price stated in the price tag attached to the Ms. 
Lovely seeks your advice whether she can sue the shop-keeper for the above cause under the Indian 
Contract Act, 1872. 

Provision: [Indian Contract Act, 1872] 
1. The offer should be distinguished from  an  invitation  to  offer.  An  offer  is definite and capable of 

converting an intention in to  a contract.   
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2. Whereas  an  invitation  to an offer is only a circulation of an offer, it is an attempt to induce offers 

and precedes a definite offer.  

3. Where a party, without expressing his final willingness, proposes certain terms on which he is 

willing to negotiate, he does not make an offer, but invites only the other party to make an offer 

on those terms. This is the basic distinction between offer and invitation to offer. 

Facts of case: 
In above case Ms. Lovely looked at a price tag of 2000 for a pair of dress after a shop. She rushed to 
shop-keeper for purchase the same but the shop-keeper refused to hand over the dress to Ms. Lovely  
Answer: 
The display of articles with a price in it in a self-service shop is merely an invitation to offer. It is in no 
sense an offer for sale, the acceptance of which constitutes a contract.  
In this case, Ms. Lovely by selecting the dress and approaching the shopkeeper for payment simply 
made an offer to buy the dress  selected by her. If the shopkeeper does not accept the price, the 
interested buyer cannot compel him to sell. 
 

Explain the modes of revocation of an offer as per the Indian Contract Act, 1872. 

Provision: [Indian Contract Act, 1872] 
Modes of revocation of Offer can be explained as follow: 
1. By notice of revocation 
2. By lapse of time: The time for acceptance can lapse if the acceptance is not given within the 

specified time and where no time is specified, then within a reasonable time. 
3. By non-fulfillment of condition precedent: Where the acceptor fails to fulfill a condition precedent 

to acceptance the proposal gets revoked. 
4. By death or insanity: Death or insanity of the proposer would result in automatic revocation of the 

proposal but only if the fact of death or insanity comes to the knowledge of the acceptor. 
5. By counter offer 
6. By the non- acceptance of the offer according to the prescribed or usual mode 
7. By subsequent illegality 

Distinguish between wagering agreement and contract of insurance. 

Provision: [Indian Contract Act, 1872] 

 Basis Wagering Agreement Contracts of Insurance 

1. Meaning It is a promise to pay money or 
money’s worth on the happening 
or non happening of an uncertain 

event. 

It is a contract to indemnify the loss. 

2. Consideration There is no consideration between the 
two parties. There is just gambling for 

money. 

The crux of insurance contract is the 
mutual consideration (premium an 

compensation amount). 
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3. Insurable 

Interest 

There is no property in case of 
wagering agreement. 

There is betting on other’s 
life and properties. 

Insured party has  insurable interest in 
the  life or property sought to be 

insured. 

4. Contract 

of Indemnity 

Loser has to pay the fixed amount on 
the happening of uncertain event. 

Except life insurance, the contract of 
insurance indemnifies the insured 

person against loss 

5. Enforceability It is void and unenforceable 
agreement. 

It is valid and enforceable 

6. Premium No such logical calculations are 
required  in case of wagering 

agreement. 

Calculation of premium is based on 
scientific and actuarial calculation of 

risks. 

7. Public Welfare They have been regarded as against 
the public welfare. 

They are beneficial to the society. 

 

Define Fraud. Whether "mere silence will amount to fraud" as per the Indian Contract Act, 1872? 

Provision: [Indian Contract Act, 1872] 
Definition of Fraud under Section 17: 'Fraud' means and includes  any  of  the  following acts 
committed by a party to a contract, or with his connivance, or by his agent, with an intent to deceive 
another party thereto or his agent, or to induce him to enter into  the contract: 
a) the suggestion, as a fact, of that which is not true, by one who does not believe it to  be true; 
b) the active concealment of a fact by one having knowledge or belief of the fact; 
c) a promise made without any intention of performing it; 
d) any other act fitted to deceive; 
e) any such act or omission as the law specially declares to be fraudulent. 
Mere silence will amount to fraud: This statement is incorrect as per  the  Indian  Contract Act, 1872. 
A party to the contract is under no obligation to  disclose the whole  truth to the other party. ‘Caveat 
Emptor’ i.e. let the purchaser beware is  the  rule  applicable to contracts. There is no duty to speak in 
such cases and silence does not amount to fraud. Similarly, there is no duty to disclose facts which are 
within  the  knowledge of both the parties. 
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Mr. Sohanlal sold 10 acres of his  agricultural  land  to  Mr.  Mohanlal  on  25th  September 2018 for 
` 25 Lakhs.  The  Property papers mentioned a condition, amongst other details,  that whosoever 
purchases the land is free to use 9 acres as per his choice  but  the  remaining 1 acre has to be 
allowed to be used by Mr. Chotelal,  son  of  the  seller  for  carrying out farming or other activity  of 
his  choice. On  12th  October, 2018, Mr.  Sohanlal died leaving behind his son and life.  On 15th  
October,  2018  purchaser  started construction of an auditorium on the whole 10 acres of land  and  
denied  any land  to  the son. 
Now Mr. Chotelal wants to file a  case  against  the  purchaser  and  get  a  suitable redressed. 
Discuss the above in light of provisions  of  Indian  Contract  Act,  1872  and decide upon Mr. 
Chotelal's  plan of action? 

Provision: [Indian Contract Act, 1872] 
1. Problem as asked in the question is based on the  provisions of the  Indian  Contract Act, 1872 as 

contained in section 2(d) and on the principle ‘privity  of  consideration’. Consideration is one of 

the essential elements to make a  contract valid  and  it can flow from the promisee or any other 

person.  

2. In view of the clear language used in definition of ‘consideration’ in Section 2(d),  it  is  not  

necessary that consideration should be furnished  by the promisee only.  

3. A promise is enforceable if there is some consideration for it and it is quite immaterial whether it 

moves from the promisee or any other person.  

4. The leading authority in the decision of the Chinnaya Vs. Ramayya, held that the consideration can 

legitimately move from a third party and it is an accepted principle of law in India. 

Facts of  case: 
1. In the given problem, Mr. Sohanlal has entered into a contract with Mr. Mohanlal, but Mr. Chotelal 

has not given any consideration to Mr. Mohanlal but the  consideration  did  flow from Mr. 

Sohanlal to Mr. Mohanlal on the behalf  of  Mr. Chotelal and such consideration from third party is 

sufficient  to  enforce  the  promise  of Mr. Mohanlal to  allow Mr. Chotelal to use 1  acre of land.  

2. Further the deed of sale and the promise made by Mr. Mohanlal to  Mr. Chotelal to allow the use 

of 1 acre of land  were  executed  simultaneously  and  therefore they should be regarded as one 

transaction and  there  was  sufficient  consideration for it. 

3. Moreover, it is provided in the law that “in case covenant running with the land, where a person 

purchases land with notice that the owner of the land is bound by certain duties affecting land, the 

covenant affecting the land may be enforced by the successor of the seller.” 

Answer:  
In such a case, third party to a contract can file the suit although it has not moved the consideration. 
Hence, Mr. Chotelal is entitled to file a petition against Mr. Mohanlal for execution of contract. 

 "Mere silence is not fraud" but there  are  some  circumstances  where  the  "silence  is  fraud". 
Explain the circumstances as per the provision of Indian Contract Act, 1872? 

Provision: [Indian Contract Act, 1872] 
1. Mere silence as  to  facts likely to  affect the willingness of a person to  enter into a contract  is not 

fraud, unless the circumstances of the case  are  such  that,  regard being had to  them, it is the 
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duty of  the  person  keeping  silence to  speak, or unless his silence is, in  itself, equivalent to 

speech. 

2. It is a rule of law that mere silence  does  not amount to  fraud. A contracting  party is  not duty 

bound to disclose the whole truth to the other party or to  give  him  the  whole  information in his 

possession affecting the subject matter of the contract. 

3. The rule is contained in explanation to Section 17 of the Indian Contract Act which clearly states 

the position that  mere  silence as to  facts likely to  affect the  willingness of a  person to enter into 

a contract is not fraud. 

4. Under the following circumstances silence is treated as fraud they are as follow: 

a) Duty of person to speak:  Where  the circumstances of the case are such that it is the duty of 
the person observing silence to speak. Following contracts come within this category: 
i. Fiduciary Relationship: Here, the person in whom confidence is reposed is under a duty to 

act with utmost good faith and make full  disclosure  of  all  material facts concerning the 
agreement, known to him. 

ii. Contracts of Insurance:  In  contracts  of  marine, fire  and  life insurance, there is an implied 
condition that full disclosure of material facts shall be made, otherwise the insurer is entitled 
to avoid the contract. 

iii. Contracts of marriage: Every material  fact must be  disclosed  by the  parties to a contract of 
marriage. 

iv. Contracts of family settlement:  These  contracts  also  require  full  disclosure of material 
facts within the knowledge of the parties. 

v. Share Allotment contracts: Persons issuing ‘Prospectus’ at the time of public issue of 
shares/debentures by a joint stock company  have  to  disclose  all material facts within their 
knowledge. 

b) Where the silence itself is equivalent to speech:  For example, A says to B “If you do not deny 
it, I shall assume that the horse is sound.” A says nothing. His silence amounts to speech. 

Discuss the essentials of Undue Influence as per the Indian Contract Act, 1872. 

Provision: [Section 16 of Indian Contract Act, 1872] 
The essentials of Undue Influence as per the Indian Contract Act, 1872 are the following: 
1. Relation between the parties: A person can be  influenced  by the  other  when  a near relation 

between the two exists. 
2. Position to dominate the will: Relation between the parties exist in such a manner that one of 

them is in a position to dominate the will  of  the  other.  A  person  is deemed to be in such 
position in the following circumstances: 
a) Real and apparent authority: Where a person holds a real authority over the other as in the 

case of master and servant, doctor and patient and etc. 
b) Fiduciary relationship: Where relation of trust and confidence exists between the parties to a 

contract. Such type  of  relationship  exists between  father and  son, solicitor and client, 
husband and wife, creditor and debtor, etc. 

c) Mental distress: An undue influence can be used against a person to get his consent on a 
contract where  the  mental  capacity of the  person  is  temporarily or permanently affected by 
the reason of  mental  or bodily distress, illness or of old age. 
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d) Unconscionable bargains: Where one of the parties to a contract is in  a position to dominate 
the will of the other and the contract is apparently unconscionable i.e., unfair, it is presumed by 
law that consent must have been obtained by undue influence. Unconscionable bargains are 
witnessed mostly in money lending transactions and in gifts. 

3. The object must  be  to  take  undue advantage: Where the person is in a position  to influence the 
will of the other in getting consent, must have the object to take advantage of the other. 

4. Burden of proof: The burden of proving the absence of the use of the dominant position to obtain 
the unfair advantage will lie on the party who is in a position to dominate the will of the other. 
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The Sale of Goods Act, 1930 
 

What are the consequences of “destruction of goods” under the Sale of Goods Act, 1930, where the 
goods have been destroyed after the agreement to sell but before the sale is affected 

Provision: [The Sale of Goods Act, 1930]  
1. In accordance with the provisions of the Sale of Goods Act, 1930 as contained in Section 7, a 

contract for the sale of specific goods is void if at the time when the contract was made; the goods 
without the knowledge of the seller, perished or become so damaged as no longer to answer to 
their description in the contract, then the contract is void ab initio.  

2. This section is based on the rule that where both the parties to a contract are under a mistake as to 
a matter of fact essential to a contract, the contract is void. 

3. In a similar way Section 8 provides that an agreement to sell specific goods becomes void if 
subsequently the goods, without any fault on the part of the seller or buyer, perish or become so 
damaged as no longer to answer to their description in agreement before the risk passes to the 
buyer. This rule is also based on the ground of impossibility of performance as stated above. 

4. It  may,  however,  be  noted  that  section  7  &  8  apply  only  to  specific  goods  and  not  to 
unascertained goods. If the agreement is to sell a certain quantity of unascertained goods, the 
perishing of even the whole quantity of such goods in the possession of the seller will not relieve 
him of his obligation to deliver the goods. 

 

What do you understand by Caveat Emptor under the Sale of Goods Act 1930? What are the 
exceptions to this rule? 
Provision: [The Sale of Goods Act, 1930]  
1. Caveat emptor’ means “let the buyer beware”, i.e. in sale of goods the seller is under no duty  to  

reveal  unflattering  truths  about  the  goods  sold.  Therefore,  when  a  person  buys  some goods, 

he must examine them thoroughly.  

2. If the goods turn out to be defective or do not suit his purpose, or if he depends upon his skill and 

judgment and makes a bad selection, he cannot blame any body excepting himself. 

3. The rule is enunciated in the opening words of section 16 of the Sale of Goods Act, 1930 which 

runs thus: “Subject to the provisions of this Act and of any other law for the time being in force, 

there is no implied warranty or condition as to the quality or fitness for any particular purpose of 

goods supplied under a contract of sale” 

4. The rule of caveat emptor does not apply in the following cases: 

a) Fitness for buyer’s purpose: Where the buyer, expressly or by implication, makes know to the 
seller the particular purpose for which he requires the goods and relies on the seller’s skill or 
judgment and the goods are of a description which it is in the course of the seller’s business to 
supply, the seller must supply the goods which shall be fit for the buyer’s purpose. 
(Section16(1). 

b) Sale under a patent or trade name: In the case of a contract for the sale of a specified article 
under its patent or other trade name, there is no implied condition that the goods shall be 
reasonably fit for any particular purpose (Section 16(1). 

c) Merchantable quality: Where goods are bought by description from a seller who deals in goods 
of that description (whether he is in the manufacturer or producer or not), there is an implied 
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condition that the goods shall be of merchantable quality. But if the buyer has examined the 
goods, there is no implied condition as regards defects which such examination ought to have 
revealed. (Section 16(2). 

d) Usage of trade: An implied warranty or condition as to qualify or fitness for a particular purpose 
may be annexed by the usage of trade. (Section 16(3). 

e) Consent by fraud: Where the consent of the buyer, in a contract of sale, is obtained by the 
seller by fraud or where the seller knowingly conceals a defect which could not be discovered 
on a reasonable examination, the doctrine of caveat emptor does not apply. 

 

What are the implied conditions in a contract of ‘Sale by sample’ under the Sale of Goods Act, 
1930? State also the implied warranties operatives under the said Act 
Provision: [The Sale of Goods Act, 1930]  
1. The following are implied conditions in a contract of sale by sample in accordance with Section 17 

of the Sale of Goods Act, 1930 

a) that the bulk shall correspond with the sample in quality 
b) that the buyer shall have a reasonable opportunity of comparing the bulk with the sample. 
c) that the goods shall be free from any defect, rendering them merchantable, which would not be 

apparent on a reasonable examination of the sample [Section 17(2)]. 
2. Implied Warrants under The Sale of Goods Act,1930 are as follows:  

a) Warranty of quiet possession [Section 14(b)]: In a contract of sale, unless there is a contrary 
intention, there is an implied warranty that the buyer shall have and enjoy quiet possession of 
the goods. If the buyer is in any way distributed in the enjoyment of the goods in consequence 
of the seller’s defective title to sell, he can claim damages from the seller. 

b) Warranty of freedom from encumbrances [Section 14(c)]: The buyer is entitled to a further 
warranty that the goods are not subject to any charge or encumbrance in favour of a third 
party. If his possession is in any way disturbed by reason of the existence of any charge or 
encumbrances on the goods in favour of any third party, he shall have a right to claim damages 
for breach of this warranty. 

c) Warranty as to quality or fitness by usage of trade [Section 16(3)]. An implied warranty as to 
quality or fitness for a particular purpose may be annexed by the usage of trade. 

d) Warranty to disclose dangerous nature of goods: Where a person sells goods, knowing that the 
goods are inherently dangerous or they are likely to be dangerous to the buyer and that the 
buyer is ignorant of the danger, he must warn the buyer of the probable danger, otherwise he 
will be liable in damages. 

 
 

Distinguish between a ‘Condition’ and a ‘Warranty’ in a contract of sale. When shall a ‘breach of 
condition’ be treated as ‘breach of warranty’ under the provisions of the Sale of Goods Act, 1930? 
Explain. 
Provision: [The Sale of Goods Act, 1930]  
1. Difference between Condition and Warranty 

a) A condition is a stipulation essential to the main purpose of the contract whereas a warranty is a 
stipulation collateral to the main purpose of the contract. 

b) Breach of condition gives rise to a right to treat the contract as repudiated whereas in case of 
breach of warranty, the aggrieved party can claim damage only. 

c) Breach of condition may be treated as breach of warranty whereas a breach of warranty cannot 
be treated as breach of condition. 
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2. According to Section 13 of the Sale of Goods Act, 1930 a breach of condition may be treated as 

breach of warranty in following circumstances: 
a) Where a contract of sale is subject to any condition to be fulfilled by the seller, the buyer may 

waive the condition. 
b) Where the buyer elects to treat the breach of condition as breach of a warranty. 
c) Where the contract of sale is non-severable and the buyer has accepted the whole goods or any 

part thereof. 
d) Where the fulfilment of any condition or warranty is excused by law due to impossibility or 

otherwise. 
 

Nemo Dat Quod Non Habet”–“None can give or transfer goods what he does not himself own.” 
Explain the rule and state the cases in which the rule does not apply under the provisions of the 
Sale of Goods Act, 1930. 
Provision: [The Sale of Goods Act, 1930]  
The term means, “None can give or transfer goods what he does not himself own”. Exceptions to the 
rule and the cases in which the Rule does not apply under the provisions of the Sale of Goods Act, 
1930 are enumerated below: 
1. Sale by a Mercantile Agent: A sale made by a mercantile agent of the goods or document of title 

to goods would pass a good title to the buyer in the following circumstances, namely 
a) if he was in possession of the goods or documents with the consent of the owner 
b) if the sale was made by him when acting in the ordinary course of business as a mercantile 

agent and 
c) if the buyer had acted in good faith and has at the time of the contract of sale, no notice of the 

fact that the seller had no authority to sell. (Proviso to Section 27). 
2. Sale by one of the joint owners: If one of the several joint owners of goods has the sole possession 

of them with the permission of the others the property in the goods may be transferred to any 
person who buys them from such a joint owner in good faith and does not at the time of the 
contract of sale have notice that the seller has no authority to sell. (Section 28) 

3. Sale by a person in possession under voidable contract: A buyer would acquire a good title to the 
goods sold to him by seller who had obtained possession of the goods under a contract voidable on 
the ground of coercion, fraud, misrepresentation or undue influence provided that the contract 
had not been rescinded until the time of the sale (Section 29). 

4. Sale by one who has already sold the goods but continues in possession thereof: If a person has 
sold goods but continues to be in possession of them or of the documents of title to them, he may 
sell them to a third person, and if such person obtains the delivery thereof in good faith without 
notice of the previous sale, he would have good title to them, although the property in the goods 
had passed to the first buyer earlier. A pledge or other deposition of the goods or documents of 
title by the seller in possession are equally valid. [Section 30(1)] 

5. Sale by buyer obtaining possession before the property in the goods has vested in him: Where a 
buyer with the consent of seller obtains possession of the goods before the property in them  has 
passed to him, he may sell, pledge or otherwise dispose of the goods to a third person, and if such 
person obtains delivery of the goods in good faith and without notice of the lien or other right of 
the original seller in respect of the goods in good faith and without notice of the lien or other right 
of the original seller in respect of the goods, he would get a good title to them. [Section 30(2)]. 
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6. Sale by an unpaid seller: Where on unpaid seller who had exercised his right of lien or stoppage in 
transit resells the goods, the buyer acquires a good title to the goods as against the original buyer 
[Section 54(3)]. 

7. Sale under the provisions of other Acts: 
a) Sale by an official Receiver or liquidator of the company will give the purchaser a valid title. 
b) Purchase of goods from a finder of goods will get a valid title under circumstances. 
c) Sale by a pawnee under default of pawnor will give valid title to the purchaser. 

 

Ram consults Shyam, a motorcar dealer for a car suitable for touring purposes to promote the sale 
of his product. Shyam suggests ‘Maruti’ and Ram accordingly buys it from Shyam. The car turns out 
to be unfit for touring purposes. What remedy Ram is having now under the Sale of Goods Act, 
1930? 
Provision: [The Sale of Goods Act, 1930]  
1. A stipulation in a contract of sale with reference to goods, which are the subject thereof, may be a 

condition or a warranty. 

2. A condition is a stipulation essential to the main purpose of the contract, the breach of which gives 

rise to a right to treat the contract as repudiated. 

3. A warranty is a stipulation collateral to the main purpose of the contract, the breach of which gives 

rise to a claim for damages but not to a right to reject the goods and treat the contract as 

repudiated. 

4. Whether a stipulation in a contract of sale is a condition or a warranty depends in each case on the 

construction of the contract. A stipulation may be a condition, though called a warranty in the 

contract. 

Facts of Case: 
In the instant case, the term that the ‘car should be suitable for touring purposes’ is a condition of the 
contract.  It  is  so  vital  that  its  non-fulfilment  defeats  the  very  purpose  for  which  Ram 
purchases the car. 
Answer: 
Ram is therefore entitled to reject the car and have refund of the price. 
 

Referring to the provisions of the Sale of Goods Act, 1930, state the circumstances under which 
when  goods  are  delivered  to  the  buyer  “on  approval” or  “on  sale  or  return”  or  other  similar 
terms, the property therein passes to the buyer. 
Ms. Preeti owned a motor car, which she handed over to Mr. Joshi on sale or return basis. After a 
week, Mr. Joshi pledged the motor car to Mr. Ganesh. Ms. Preeti now claims back the motor car 
from Mr. Ganesh. Will she succeed? Referring to the provisions of the Sale of Goods Act, 1930 
decide and examine what recourse is available to Ms. Preeti. 

Provision: [The Sale of Goods Act, 1930]  
As per the provisions of section 24 of the Sale of Goods Act, 1930, when goods are delivered to the 
buyer on approval or “on sale or return" or other similar terms, the property therein passes to the 
buyer- 
a) when the buyer signifies his approval or acceptance to the seller or does any other act adopting 

the transaction 
b) if he does not signify his approval or acceptance to the seller but retains the goods without giving 

notice of rejection, then, if a time has been fixed for the return of the goods, on the expiration of 
such time, and, if no time has been fixed, on the expiration of a reasonable time or 
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c) He does something to the good, which is equivalent to accepting the goods, e.g. he pledges or sells 
the goods. 

Facts of Case: 
Since, Mr. Joshi, who had taken delivery of the Motor car on Sale or Return basis and pledged the 
motor car to Mr. Ganesh, has attracted the third condition that he has done something to the good 
which is equivalent to accepting the goods e.g. he pledges or sells the goods. Therefore, the property 
therein (Motor car) passes to Mr. Joshi. 
Answer: 
Now in this situation, Ms. Preeti cannot claim back her Motor Car from Mr. Ganesh, but she can claim 
the price of the motor car from Mr. Joshi only. 
 

Explain the provisions of law relating to unpaid seller’s ‘right of lien’ and distinguish it from the 
“right of stoppage the goods in transit”. 

Provision: [The Sale of Goods Act, 1930]  
The legal provisions regarding the right of lien of an unpaid seller has been stated from Sections 47 to 
49 of the Sale of Goods Act, 1930 which may be enumerated as follows: 
1. According to Section 47, the unpaid seller of the goods who is in possession of them is entitled to 

retain possession of them until payment or tender of the price in the following cases namely: 
a) where the goods have been sold without any stipulation as to credit. 
b) where the goods have been sold on credit, but the term of credit has expired; or 
c) where the buyer becomes insolvent. 

2. The seller may exercise his right of lien not withstanding that he is in possession of the goods as 
agent or bailee for the buyer. 

3. Section 48 states that where an unpaid seller has made part delivery of the goods, he may exercise 
his right of lien on the remainder, unless such part delivery has been made under such 
circumstances as to show an agreement to waive the lien. 

4. According to Section 49 the unpaid seller loses his lien on goods: 
a) when he delivers the goods to a carrier or other bailee for the purpose of transmission to the 

buyer without reserving the right of disposal of the goods. 
b) when the buyer or his agent lawfully obtains possession of the goods 
c) by waiver thereof. 

5. The unpaid seller of the goods, having a lien thereon, does not lose his lien by reason only that he 
has obtained a decree to the price of the goods. 

6. Right of lien and Right to stoppage the goods in transit- Distinction: 
a) The essence of a right of lien is to retain possession whereas the right of stoppage in transit is 

right to regain possession. 
b) Seller should be in possession of goods under lien while in stoppage in transit 

i. Seller should have parted with the possession 
ii. possession should be with a carrier and 

iii. Buyer has not acquired the possession. 
c) Right of lien can be exercised even when the buyer is not insolvent, but it is not the case with 

right of stoppage in transit. 
d) Right of stoppage in transit begins when the right of lien ends. Thus, the end of the right of lien 

is the starting point of the right of stoppage the goods in transit. 
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There is no implied warranty or condition as to quality or fitness for any particular purpose of goods 
supplied under a contract of sale.” Discuss the significance and State exceptions, if any. 

Provision: [The Sale of Goods Act, 1930]  
The statement given in the question is the fundamental principle of law of sale of goods, sometime 
expressed by the maxim ‘Caveat Emptor’ meaning thereby ‘Let the buyer be aware’.  
In other words, it is no part of the seller’s duty in a contract of sale of goods to give the buyer an 
article suitable for a particular purpose, or of particular quality, unless the quality or fitness is made 
an express terms of the contract.  
The person who buys goods must keep his eyes open, his mind active and should be cautious while 
buying the goods. If he makes a bad choice, he must suffer the consequences of lack of skill and 
judgement in the absence of any misrepresentation or guarantee by the seller. 
There are, however, certain exceptions to the rule which are stated as under: 
1. Fitness as to quality or use: Where the buyer makes known to the seller the particular purpose for 

which the goods are required, so as to show that he relies on the seller’s skill or judgment and the 
goods are of a description which is in the course of seller’s business to supply, it is the duty of the 
seller to supply such goods as are reasonably fit for that purpose. 

2. Goods purchased under patent or brand name: In case where the goods are purchased under its 
patent name or brand name, there is no implied condition that the goods shall be fit for any 
particular purpose. 

3. Goods sold by description: Where the goods are sold by description there is an implied condition 
that the goods shall correspond with the description. If it is not so then seller is responsible. 

4. Goods of Merchantable Quality: Where the goods are bought by description from a seller who 
deals in goods of that description there is an implied condition that the goods shall be of 
merchantable quality. The rule of Caveat Emptor is not applicable. But where the buyer has 
examined the goods this rule shall apply if the defects were such which ought to have not been 
revealed by ordinary examination. 

5. Sale by sample: Where the goods are bought by sample, this rule of Caveat Emptor does not apply 
if the bulk does not correspond with the sample. 

6. Goods by sample as well as description: Where the goods are bought by sample as well as 
description, the rule of Caveat Emptor is not applicable in case the goods do not correspond with 
both the sample and description or either of the condition. 

7. Trade Usage: An implied warranty or condition as to quality or fitness for a particular purpose may 
be annexed by the usage of trade and if the seller deviates from that, this rule of Caveat Emptor is 
not applicable. 

8. Seller actively conceals a defect or is guilty of fraud: Where the seller sells the goods by making 
some misrepresentation or fraud and the buyer relies on it or when the seller actively conceals 
some defect in the goods so that the same could not be discovered by the buyer on a reasonable 
examination, then the rule of Caveat Emptor will not apply. In such a case, the buyer has a right to 
avoid the contract and claim damages. 

 

Describe the consequences of “destruction of goods” under the Sale of Goods Act, 1930, where the 
goods have been destroyed after the agreement to sell but before the sale is affected. 

Provision: [The Sale of Goods Act, 1930]  
1. In accordance with the provisions of the Sale of Goods Act, 1930 as contained in Section 7, a 

contract for the sale of specific goods is void if at the time when the contract was made; the goods 

without the knowledge of the seller, perished or become so damaged as no longer to answer to 

their description in the contract, then the contract is void ab initio. 
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2. This section is based on the rule that where both the parties to a contract are under a mistake as to   

a matter of fact essential to a contract, the contract is void. 

3. In  a  similar  way  Section  8  provides  that  an  agreement  to  sell  specific  goods  becomes  void  

if subsequently the goods, without any fault on the part of the seller or buyer,  perish or become so 

damaged as no longer to answer to their description in agreement before the risk passes to the 

buyer. This rule is also based on the ground of impossibility of performance as stated above. 

4. It  may,  however,  be  noted  that  section  7  and  8  apply  only  to  specific  goods  and  not      to 

unascertained  goods.  If the agreement  is to sell a certain  quantity of unascertained  goods, the 

perishing of even the whole quantity of such goods in the possession of  the seller will not relieve 

him of his obligation to deliver the goods. 

 

Describe the term "unpaid seller" under the Sale of Goods Act, 1930? When can an unpaid seller 
exercise the right of stoppage of goods in transit? 

Provision: [The Sale of Goods Act, 1930]  
1. According to Section 45 of the Sale of Goods Act, 1930 the seller of goods is deemed to be an 

‘Unpaid Seller’ when- 

a) The whole of the price has not been paid or tendered. 
b) A bill of exchange or other negotiable instrument has been received as conditional payment, 

and it has been dishonoured. 
2. Right of stoppage of goods in transit: When the unpaid seller has parted with the goods to a carrier 

and the buyer has become insolvent, he can exercise this right by asking the carrier to return the 

goods back, or not to deliver the goods to the buyer. 

3. However,  the  right  of  stoppage  in  transit  is  exercised  only  when  the  following  conditions  

are fulfilled: 

a) The seller must be unpaid. 
b) The seller must have parted with the possession of goods. 
c) The goods must be in the course of transit. 
d) The buyer must have become insolvent. 
e) The right is subject to provisions of the Act. 

Explain the “condition as to Merchantability” and “condition as to wholesomeness” under the Sale 
of Goods Act, 1930. 

Provision: [The Sale of Goods Act, 1930]  
1. Condition as to Merchantability [Section 16(2) of the Sale of Goods Act, 1930]: Where goods are 

bought by description from a seller who deals in goods of that description (whether he is the 

manufacturer or producer or not), there is an implied condition that the goods shall be of 

merchantable quality. 

2. Provided that, if the buyer has examined the goods, there shall be no implied condition as regards 

defects which such examination ought to have revealed . 

3. The expression “merchantable quality”, though not defined, nevertheless connotes goods of such a 

quality and in such a condition a man of ordinary prudence would accept them as goods of that 

description. It does not imply any legal right or legal title to sell. 
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Example: If a person orders motor horns from a manufacturer of horns, and the horns supplied are   
scratched  and   damaged   owing  to   bad   packing,  he   is   entitled  to   reject  them  as 
unmerchantable. 

4. Condition as to wholesomeness: In the case of eatables and provisions, in addition to the implied 

condition  as  to  merchantability,  there  is  another  implied  condition  that  the  goods  shall  be 

wholesome. 

Example: A supplied F with milk. The milk contained typhoid germs. F’s wife consumed the milk 
and was infected and died. Held, there was a breach of condition as to fitness and A was liable to 
pay damages. 

J the owner of a Fiat car wants to sell his car.  For this purpose he hand over the car to P, a 
mercantile agent for sale at a price not less than Rs 50, 000.  The agent sells the car for Rs 40, 000 to 
A, who buys the car in good faith and without notice of any fraud. P misappropriated the money 
also. J sues A to recover the Car. Decide given reasons whether J would succeed. 

Provision: [The Sale of Goods Act, 1930]  
1. The  problem  in  this  case  is  based  on  the  provisions  of  the  Sale  of  Goods  Act,  1930 

contained in the proviso to Section 27. The proviso provides that a mercantile agent is one who in 

the customary course of his business, has, as such agent, authority either to sell goods, or to 

consign goods, for the purpose of sale, or to buy goods, or to raise money on the security of goods 

[Section 2(9)].   

2. The  buyer  of  goods  from  a  mercantile  agent,  who  has  no  authority  from  the principal to sell, 

gets a good title to the goods if the following conditions are satisfied: 

a) The agent should be in possession of the goods or documents of title to the goods with the 
consent of the owner. 

b) The agent should sell the goods while acting in the ordinary course of business of a mercantile 
agent. 

c) The buyer should act in good faith. 
d) The buyer should not have at the time of the contract of sale notice that the agent has no 

authority to sell. 
Facts of Case: 
In the given case J was the owner of Fiat Car, which he wants to sell for this he appointed P and 
mercantile agent putting one condition that price should not be less then Rs.50, 000. However, p sells 
the car for Rs. 40, 000 to A who buys the car in good faith without having any knowledge of fraud. P 
misappropriated the money received from sell of that car.  
Answer: 
In  the  instant  case,  P, the  agent,  was  in  the  possession  of  the  car with  J’s  consent  for  the 
purpose of sale.  A, the buyer, therefore obtained a good title to the car.   Hence, J in this case, cannot 
recover the car from A. 

Mr. Samuel agreed to purchase 100 bales of cotton from Mr. Varun, out of his large stock and sent  
his men to take delivery of the goods. They could pack only 60 bales. Later on, there was an 
accidental fire and the entire stock was destroyed including 60 bales that were already packed. 
Referring to the provisions of the Sale of Goods Act, 1930 explain as to who will bear the loss and to 
what extent? 

Provision: [The Sale of Goods Act, 1930]  
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1. Section 26 of the Sale of Goods Act, 1930 provides that unless otherwise agreed, the goods remain 

at the seller’s risk until the property therein is transferred to the buyer, but when the property 

therein is transferred to the buyer, the goods are at buyer’s risk whether delivery has been made 

or not.  

2. Further Section 18 read with Section 23 of the Act provides that in a contract for the sale of 

unascertained goods, no property in the goods is transferred to the buyer, unless  and  until  the  

goods  are  ascertained  and  where  there  is  contract  for  the  sale  of unascertained or future 

goods by description, and goods of that description and in a deliverable state are  unconditionally 

appropriated to the contract, either by the seller with the assent of the buyer or by  the buyer with 

the assent of the seller, the property in the goods thereupon passes to the buyer.   

3. Such assent may be express or implied. Applying the aforesaid law to the facts of the case in hand, 

it is clear that Mr. Samuel has the right to select the good out of the bulk and he has sent his men 

for same purpose. 

Facts of Case: 
1. Mr. Samuel agreed to purchase 100 bales from Mr. Varun and sent his men to take delivery of the 

same. Mr. Varun were able to pack only 60 bales.   

2. Later on, there was accidental fire in Varun’s place, due to which all the stock including those 60 

bales to be delivered to Mr. Samuel was destroyed.   

Answer: 
Hence the problem can be answered based on the following two assumptions and the answer will 
vary accordingly. 
a) Where the bales have been selected with the consent of the buyer’s representatives: In this case, 

the property in the 60 bales has been transferred to the buyer and goods have been appropriated 
to the contract. Thus, loss arising due to fire in case of 60 bales would be borne by Mr. Samuel. As 
regards 40 bales, the loss would be borne by Mr. Varun, since the goods have not been identified 
and appropriated. 

b) Where the bales have not been selected with the consent of buyer’s representatives. In this case 
the property in the goods has not been transferred at all and hence the loss of 100 bales would be 
borne by Mr. Varun completely. 

What is appropriation of goods under the Sale of Goods Act, 1930? State the essentials regarding 
appropriation of unascertained goods 

Provision: [The Sale of Goods Act, 1930] 
1. Appropriation  of  goods:  Appropriation  of  goods  involves  selection  of  goods  with  the 

intention of using them in performance of the contract and with the mutual consent of the seller 

and the buyer. 

2. The essentials regarding appropriation of unascertained goods are: 

a) There is a contract for the sale of unascertained or future goods. 
b) The goods should conform to the description and quality stated in the contract. 
c) The goods must be in a deliverable state. 
d) The goods must be unconditionally (as distinguished from an intention to appropriate) 

appropriated to the contract either by delivery to the buyer or his agent or the carrier. 
e) The appropriation must be made by 

i. the seller with the assent of the buyer; or 
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ii. the buyer with the assent of the seller. 
f) The assent may be express or implied. 
g) The assent may be given either before or after appropriation. 

 

Mr. D sold some goods to Mr. E for Rs 5,00,000 on 15 days credit. Mr. D delivered the  goods. On 
due date Mr. E refused to pay for it. State the position and rights of  Mr.  D as  per the Sale of Goods  
Act, 1930 

Answer: [The Sale of Goods Act, 1930] 
Position of Mr. D: Mr. D sold some   goods to   Mr. E   for   Rs 5,00,000 on   15   days credit.  Mr. D 
delivered the goods. On due date Mr. E refused to pay for it. So, Mr. D is an unpaid seller as according 
to section 45(1) of the Sale of Goods Act,1930 the seller of goods is deemed to be an ‘Unpaid Seller’ 
when the whole of the price has not been paid or tendered and the seller had an immediate right of 
action for the price. 
Rights of Mr. D: As the goods have parted away from Mr. D, therefore, Mr. D cannot exercise the right 
against the goods, he can only exercise his rights against the buyer i.e. Mr. E which are as under: 
a) Suit for price (Section 55) In the mentioned contract of sale, the price is payable after 15 days and 

Mr. E refuses to pay such price, Mr. D may sue Mr. E for the price. 
b) Suit for damages for non-acceptance (Section 56): Mr. D may sue Mr. E for damages for non-

acceptance if Mr. E wrongfully neglects or refuses to accept and pay for the goods. As regards 
measure of damages, Section 73 of the Indian Contract Act, 1872 applies. 

c) Suit for interest [Section 61]: If there is no specific agreement between the Mr. D and Mr. E as to 
interest on the price of the goods from the date on which payment becomes due, Mr. D may 
charge interest on the price when it becomes due from such day as he may notify to  Mr. E. 

 

What are the rights of an unpaid seller against goods under the  Sale  of  Goods  Act, 1930? 

Provision: [The Sale of Goods Act, 1930] 
1. As per the provisions of Section 46 of   the Sale of Goods Act, 1930, notwithstanding that the 

property in the goods may have  passed to the buyer, the unpaid seller of goods, as such, has by 

implication of law- 

a) a lien on the goods for the price while he is in possession of them; 
b) in case of the insolvency of the buyer, a  right of  stopping the goods in transit after  he has 

parted with the possession of them; 
c) a right of re-sale as limited by this Act. [Sub-section (1)] 

2. Where the property in goods has not passed to the buyer, the unpaid  seller has, in addition to his 

other remedies, a right of withholding delivery similar to and co-extensive with his rights of lien 

and stoppage in transit where the property has passed to the buyer. [Sub-section (2)] 

3. These rights can be exercised by the unpaid seller in the following circumstances: 

a) Right of lien (Section 47): According to sub-section (1), the unpaid seller of goods who is  in 
possession of them is entitled to retain possession of them until payment    or tender of the 
price in the following cases, namely:- 
i. where the goods have been sold without any stipulation as to credit; 

ii. where the goods have been sold on credit, but the term of credit has expired; 
iii. where the buyer becomes insolvent. 

b) Right of stoppage in transit (Section 50): When the buyer of goods becomes insolvent, the 
unpaid seller who has parted with  the possession of  the goods  has  the right of stopping them 
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in transit, that is to say, he may resume possession of the goods as long as they are in the 
course of transit, and may retain them until paid or tendered price of the goods. 

c) Right to re-sell the goods (Section 54): The unpaid seller can exercise the right to re-sell the 
goods under the following conditions: 
i. Where the goods are of a perishable nature 

ii. Where he gives notice to the buyer of his intention to re-sell the goods 
iii. Where an unpaid seller who has exercised his right of lien  or  stoppage  in transit resells the 

goods 
iv. A re-sale by the seller where a right of re-sale is expressly reserved in  a contract of sale 
v. Where the property in goods has not passed to the buyer 

State briefly the essential element of a contract of sale under the Sale  of  Goods Act,  1930. 
Provision: [The Sale of Goods Act, 1930] 
The following elements must co-exist so as to constitute a contract  of  sale of  goods  under the Sale 
of Goods Act, 1930. 
1. There must be at least two parties 
2. The subject matter of the contract must necessarily be goods 
3. A price in money (not in kind) should be paid or promised. 
4. A transfer of property in goods from seller to the buyer must take place. 
5. A contract of sale must be absolute or conditional [section 4(2)]. 
6. All other essential elements of a valid contract must be  present in the contract of  sale 
Answer: 
Above given are the essential elements that must be present in contract of sale. 
 

What are the rights of buyer against the seller, if the seller commits a breach of contract under the 
Sale of Goods Act, 1930? 

Provision: [The Sale of Goods Act, 1930] 
If the seller commits a breach of contract, the buyer gets the following rights against the seller: 
1. Damages for non-delivery [Section 57]: Where the seller wrongfully neglects or refuses to deliver 

the goods to the buyer, the buyer may sue the seller for damages  for non-delivery. 
2. Suit for specific performance (Section 58): Where the  seller  commits  of  breach of the contract 

of sale, the buyer can appeal to the court for specific performance. The court can order for specific 
performance  only  when  the goods are ascertained  or specific. 

3. Suit for breach of warranty (section 59): Where there is breach of warranty on the part of the 
seller, or where the buyer elects to treat breach of condition as breach of warranty, the buyer is 
not entitled to reject the goods only on  the basis of such breach of warranty. But he may – 
a) set up against the seller the breach of warranty in diminution or extinction of the price; or 
b) sue the seller for damages for breach of warranty. 

4. Repudiation of contract before due date (Section 60): Where either party to a contract of sale 
repudiates the contract before the date of delivery, the other may either treat the contract as 
subsisting and wait till the date of delivery, or  he  may  treat the contract as rescinded and sue for 
damages for the breach. 

5. Suit for interest: Nothing in this Act shall  affect the right  of  the  seller or  the buyer to recover 
interest or special damages, in any case where by law interest or special damages may be 
recoverable, or to recover the  money  paid  where  the consideration for the payment of it has 
failed. 
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In the absence of a contract to the contrary, the court may award interest at  such rate as it thinks 
fit on the amount of the price to the buyer in a suit by him for the refund of the price in a case of a 
breach of the contract on the part of the seller from the date on which the payment was made. 

 

Mr. Amit was shopping in a self-service Super market.  He  picked up  a  bottle of  cold  drink from a 
shelf. While he was examining the bottle, it exploded in his hand and injured him. He files a suit for 
damages against the owner of the market on the ground of breach of  condition. Decide under the 
Sale of Goods Act, 1930, whether Mr. Amit would  succeed in his claim? 

Provision: [The Sale of Goods Act, 1930] 
Essentials of Sale: The problem as  given in the question is based on  Section 16(2) of  the Sale of 
Goods Act, 1930, which states that where  goods are bought by  description from a seller who deals in 
goods of that description (whether he is the manufacturer or producer or not), there is an implied 
condition that the goods shall be of merchantable quality. Though the term ‘merchantable quality’ is 
not defined in the Act, it means that in  the present case, the bottle must be properly sealed. In other 
words, if the goods are purchased for self-use, they should be reasonably fit for the purpose for which 
it is being used. 
Answer: 
In the instant case, on an examination of the bottle of cold drink, it  exploded and injured  the buyer. 
Applying the provision of Section 16(2), Mr. Amit would succeed in claim for damages from the owner 
of the shop. 

 

For the purpose of making uniform for the employees, Mr. Yadav bought dark blue coloured cloth 
from Vivek, but did not disclose to the seller the purpose of  said purchase. When uniforms were 
prepared and used by the employees, the cloth was found unfit. However, there was evidence that 
the cloth was fit for caps, boots and carriage lining. Advise Mr. Yadav whether he  is  entitled  to  
have  any remedy under the sale of Goods Act, 1930? 

Provision: [The Sale of Goods Act, 1930] 
As per  the  provision  of Section  16(1)  of the  Sale  of Goods Act, 1930, an implied condition in a 
contract of sale that an article is fit for a particular purpose only arises  when  the purpose for which 
the goods are supplied is known to  the seller, the buyer relied on the seller’s skills or judgement and 
seller deals in the goods in his usual course of business. In this case, the cloth supplied is capable of 
being applied to a variety of purposes, the buyer should have  told  the  seller  the specific purpose for 
which he  required  the  goods. But he did not do so.   
Answer: 
Therefore, the implied condition as to the fitness for the  purpose  does not apply.  Hence, the buyer 
will not succeed in getting any remedy from the  seller  under  the  Sale  of  Goods Act, 1930. 
 

What are the rules related to Acceptance of Delivery of Goods? 
Provision: [The Sale of Goods Act, 1930] 
1. Acceptance  is  deemed to take place when the buyer- 

a) intimates to the seller that he had accepted the goods; or 
b) does any act to the goods, which is inconsistent with the ownership of the seller; or 
c) Retains the goods after the lapse of a reasonable time, without intimating to the seller that he 

has rejected them (Section 42). 
2. Ordinarily, a seller cannot compel the buyer to return the rejected goods; but the seller is entitled 

to a notice of the rejection.  



 

Chapter The Sale of Goods Act, 1930 

 

 
 © CA Darshan D. Khare 

2.13 

3. Where the  seller is ready and  willing to  deliver the  goods and requests the buyer to take  

delivery,  and  the  buyer  does  not  take  delivery  within a reasonable time,  he  is  liable  to  the 

seller for any loss occasioned by the neglect or refusal to take delivery, and also reasonable charge 

for the  care  and  custody of the goods. 

 

Classify the following transactions according to the types of goods they are: 
a) A wholesaler of cotton has 100 bales in his godown. He agrees to sell 50 bales and these bales 

were selected and set aside. 
b) A agrees to sell  to  B one packet of salt out of the lot of one hundred packets lying in  his shop. 
c) T agrees to sell to S all the oranges which will be produced in his garden this year. 

Answer: [The Sale of Goods Act, 1930] 
a) A wholesaler of cotton has 100 bales  in his godown. He agrees to  sell  50 bales and  these bales 

were selected and set aside. On selection the goods becomes ascertained. In this case, the contract 

is for the sale of ascertained goods, as the  cotton bales to be sold are identified and agreed after 

the formation of the contract. 

b) If A agrees  to  sell  to  B  one packet of salt out of the lot of one hundred packets lying  in his shop, 

it is a  sale  of unascertained  goods because it is not known which packet is to be delivered. 

c) T agrees to sell to S all the oranges, which will be produced in his garden this year.  It is contract of 

sale of future goods, amounting to 'an agreement to sell 

 

Suraj sold his car to Sohan for ` 75,000. After inspection and satisfaction, Sohan paid` 25,000 and 
took possession of the car and promised to  pay  the  remaining  amount within a month.  Later on 
Sohan refuses to  give  the remaining amount on the ground that  the car was not in a good 
condition. Advise Suraj as to what remedy is available to him against Sohan. 

Provision: [The Sale of Goods Act, 1930] 
As per the section 55 of the Sale of Goods Act, 1930 an unpaid  seller  has  a  right  to institute a suit 
for price against the buyer personally. The said Section lays down that 
a) Where under a contract of sale the property in  the  goods has passed  to  buyer  and the buyer 

wrongfully neglects or refuses to  pay  for  the  goods,  the  seller  may sue him for the price of the 
goods [Section 55(1)]. 

b) Where under a contract of sale the price is payable on a certain day irrespective of delivery and the 
buyer wrongfully neglects or refuses  to  pay such  price, the  seller may sue him for the price. It  
makes  no  difference even  if the property in the goods has not passed and the goods have not 
been appropriated to the contract [Section 55(2)]. 

Facts of Case: 
In given case Suraj sold his car to Sohan for 75,000. Sohan paid 25,000 and took possession of the car 
and promised to pay the remaining amount within month but later on Sohan refuses to give 
remaining amount on thr ground that car is notin good condition. 
Answer:  
This problem is based on above provisions. Hence, Suraj will succeed against Sohan for recovery of 
the remaining amount. Apart from this Suraj is also entitled to:- 
a) Interest on the remaining amount 
b) Interest during the pendency of the suit. 
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J the owner of a car wants to sell his car. For this purpose, he hand over the car to P, a mercantile 
agent for sale at a price not less than ` 50,000. The agent sells the car for` 40, 000 to A, who buys 
the car in good faith and without notice of any fraud. P misappropriated the money also. J sues A to 
recover the Car. Decide  given  reasons whether J would succeed. 

Provision: [The Sale of Goods Act, 1930] 
1. The problem in this case is based on the provisions of the Sale of Goods Act,  1930 contained in the 

proviso to Section  27. The proviso  provides  that a  mercantile  agent is  one who in the customary 

course of his  business, has, as  such agent, authority either to  sell goods, or to consign goods, for 

the purpose of sale, or  to  buy  goods,  or  to  raise money on the security of goods [Section 2(9)]. 

2. The buyer  of goods  form  a  mercantile agent, who has no authority from the principal to sell, gets 

a good title to the goods if the following conditions are satisfied: 

a) The agent should be in possession of the goods  or documents of title to the goods  with the 
consent of the owner. 

b) The agent should sell the goods while acting in the ordinary course of business of a mercantile 
agent. 

c) The buyer should act in good faith. 
d) The buyer should not have at the time  of the  contract of sale  notice  that the agent  has no 

authority to sell. 
Facts of Case: 
In given case J handover his car to P a mercantile agent for sell at a price not less than 50,000. But 
agent sells the same for 40,000 to A who buys the same in good faith . P also misappropriated the 
money. J sues A to recover the car. 
Answer:  
In the instant case, P, the agent, was in the possession of the car with J’s consent for the purpose of 
sale. A, the buyer, therefore obtained a good title to  the car.  Hence, J in this case, cannot recover the 
car from A. 

Mr. G sold some goods to Mr. H for certain price by issue of an invoice, but payment in respect of 
the same was not received on that day. The goods were packed and lying in  the godown of Mr. G. 
The goods were inspected by H's agent and were found to be in order. Later on, the dues of the 
goods were  settled  in cash. Just after  receiving cash,  Mr. G asked Mr. H that goods should be 
taken away from his godown to enable him to store other goods purchased by him. After one day, 
since Mr. H did not take delivery of  the goods, Mr. G kept the goods out of the godown in an open 
space. Due to rain, some goods were damaged. 
Referring to the provisions of the Sale of Goods Act, 1930, analyse the above situation and decide 
who will be held responsible for the above damage. Will your answer be different, if the dues were  
not settled in  cash  and are still pending? 

Provision: [The Sale of Goods Act, 1930] 
1. According to  section 44  of the  Sales of Goods Act,  1932, when the  seller is ready and willing to 

deliver the goods and requests the buyer to take delivery,  and the buyer does not within a 

reasonable time after such request take delivery of the goods, he is liable to the  seller  for  any loss  

occasioned by his neglect or  refusal to take delivery and also for a reasonable charge for the care 

and custody of the goods. 

2. The property in the goods or beneficial right in the goods passes to the buyer at appoint of time 

depending upon ascertainment, appropriation  and  delivery  of goods.  
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3. Risk of loss of goods prima facie follows the passing of property in goods. Goods remain at the 

seller's risk unless the property there in is transferred to the buyer, but after transfer of property 

therein to the buyer the  goods  are  at  the buyer's risk whether delivery has been made or not. 

Facts of case: 
In given question Mr. G sold some goods to Mr. H but payment of the same was not received that 
day. Goods were packed & lying in godown of Mr. G. agent of Mr. H inspected the goods and later on 
payment was made in cash. Just after receiving cash. Mr. G  asked Mr. H to take away goods so he can 
store his other goods at such place but Mr. H did not take delivery. Mr. G kept the goods out of the 
godown in an open place and due to rain some of the goods were damaged.  
Answer: 
1. In the given case, since Mr. G has already intimated Mr. H, that he wanted to store some other 

goods and thus Mr. H should take the delivery of goods kept in the godown of Mr. G, the loss of 

goods damaged should be borne by Mr. H. 

2. If the price of the goods would not have settled in cash and some amount would have been 

pending then Mr. G will be treated as an unpaid seller and he can  enforce the following rights 

against the goods as well as against the buyer personally: 

a) Where under a contract of sale the property in the goods has passed to the buyer and the buyer 

wrongfully neglects or refuses to pay for the goods according to the terms of the contract, the 

seller may sue him for the price of the goods. [Section 55(1) of the Sales of Goods Act, 1930] 

b) Where under a contract of sale the price is payable on a day certain irrespective of delivery and 

the buyer wrongfully neglects or refuses to  pay such price, the seller may sue him for the price 

although the property in the goods has not passed and the goods have not been appropriated 

to the contract. [Section 55(2) of the Sales of Goods Act, 1930]. 

Mr. D sold some goods to Mr. E for ` 5,00,000 on 15 days credit. Mr. D delivered the  goods. On due 
date Mr. E refused to pay  for it. State the position and rights of Mr.  D as  per the Sale of Goods  
Act, 1930. 

Provision: [The Sale of Goods Act, 1930] 
1. Position of Mr. D: Mr. D sold some goods  to  Mr. E  for  ` 5,00,000 on  15  days credit. Mr. D 

delivered the goods. On due date Mr. E refused to pay for it. So, Mr. D is an unpaid seller as 

according to section 45(1) of the Sale of Goods Act,1930 the seller of goods is deemed to be an 

‘Unpaid Seller’ when the whole of the price has not been  paid  or tendered and the seller had an 

immediate right of action for the price. 

2. Rights of Mr. D: As the goods have parted away from Mr. D, therefore, Mr. D cannot exercise the 

right against the goods, he can only exercise his rights against the buyer i.e. Mr. E which are as 

under: 

a) Suit for price (Section 55): In the mentioned contract of sale, the price is payable after 15 days 
and  Mr.  E refuses to pay such price, Mr. D may sue Mr. E for the price. 

b) Suit for damages for non-acceptance (Section 56): Mr. D may sue Mr. E for damages for non-
acceptance if Mr. E wrongfully neglects or refuses to accept and  pay for the goods. As regards 
measure of damages, Section 73 of the  Indian  Contract Act, 1872 applies. 
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c) Suit for interest [Section 61]: If there is no specific agreement between the Mr. D and Mr. E as 
to interest on the price of the goods from the date on which payment becomes due, Mr. D may 
charge interest on  the price when it becomes due from  such day as he may notify to Mr. E. 

“A non-owner can convey better title to the bonafide  purchaser  of  goods  for  value.” Discuss the 
cases when a person other than the  owner  can  transfer  title in goods as per the provisions of the  
Sales  of Goods Act, 1930 

Provision: [The Sale of Goods Act, 1930] 
In the following cases, a non-owner can convey better title to the bona fide purchaser of goods for 
value: 
1. Sale by a Mercantile Agent: A sale made by a mercantile agent of the goods for document of title 

to goods would pass a good title to the buyer in the following circumstances; namely; 
a) If he was in possession of the goods or documents with the  consent of  the owner; 
b) If  the  sale  was  made by  him  when  acting  in  the  ordinary  course  of business as a 

mercantile agent; and 
c) If the buyer had acted in good faith and has at the time of the contract of sale, no notice of the 

fact that the  seller  had  no  authority to  sell  (Proviso  to  Section 27 of the Sale of Goods Act, 
1930). 

2. Sale by one of the joint owners (Section 28): If  one  of several  joint owners  of goods has the sole 
possession of  them  by  permission  of  the  co-owners,  the property in the goods is transferred to 
any person  who  buys  them  of  such  joint  owner in good faith and has not at the time of the  
contract of sale  notice  that the  seller has no authority to sell. 

3. Sale by a person  in  possession under voidable contract: A buyer would acquire a good title to the 
goods sold to him by a seller who had obtained possession of the goods under a contract voidable 
on the  ground  of coercion, fraud, misrepresentation or undue influence provided  that  the  
contract  had  not been rescinded until the time of the sale (Section 29). 

4. Sale by one who has already sold the goods but continues in possession thereof: If a person has 
sold goods but continues to be in possession of them or of the documents of title to them, he may 
sell them to a third person, and if such person obtains the delivery thereof in good faith and 
without notice of the previous sale, he would have good title to them, although the property in the 
goods had passed to  the  first buyer earlier. [Section 30(1)] 

5. Sale by buyer obtaining possession before the property in the goods has vested in him: Where a 
buyer  with  the  consent of  the seller obtains possession of the goods before the property in them 
has passed to him, he may sell, pledge or otherwise dispose of the goods to a  third  person,  and  if  
such  person  obtains delivery of the goods in good faith and without notice of the lien or other 
right of the original seller in respect of the goods, he would get a good  title  to  them  [Section 
30(2)]. 

6. Effect of Estoppel: Where the owner is estopped by the conduct from denying the seller’s 
authority to sell, the transferee will get  a  good  title  as  against  the  true  owner. But before a 
good title by estoppel  can be  made, it must be shown that the  true owner had actively suffered 
or held out the other person in question as the true owner or as a person authorized to sell the 
goods. 

7. Sale by an unpaid seller: Where an  unpaid  seller  who  had  exercised his right of lien or stoppage 
in transit resells the goods, the buyer acquires a good title  to  the goods as against the original 
buyer [Section 54 (3)]. 

8. Sale under the provisions of other Acts: 
a) Sale by an Official Receiver or Liquidator of  the  Company  will  give  the purchaser a valid title. 
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b) Purchase of goods from a finder of goods will get a valid  title  under circumstances [Section 169 
of the Indian Contract Act, 1872] 

c) A sale by pawnee can convey a good title to the  buyer  [Section  176  of  the Indian Contract Act, 1872] 

M/s Woodworth & Associates, a firm dealing with the wholesale  and  retail  buying  and selling of 
various kinds of wooden logs, customized as per the requirement  of  the  customers. They dealt 
with Rose wood, Mango wood, Teak wood, Burma wood etc. 
Mr. Das, a customer came to the shop and asked for wooden logs measuring 4 inches broad  and  8   
feet   long   as   required   by  the  carpenter.  Mr.  Das  specifically  mentioned that he required the 
wood  which  would  be  best  suited  for  the  purpose  of  making  wooden doors and window 
frames. The Shop owner agreed and arranged  the  wooden pieces cut into as per the buyers 
requirements. 
The carpenter visited Mr. Das's house next day, and he found that the seller has supplied   Mango   
Tree   wood    which   would   most   unsuitable   for    the   purpose.   The carpenter asked Mr. Das 
to return the wooden logs  as  it  would  not  meet  his requirements. 
The Shop owner refused to return the wooden logs on the plea that  logs  were  cut  to specific 
requirements of Mr. Das and hence could not be resold. 
(i) Explain the duty of the buyer as well as the seller according to the doctrine of 
“Caveat Emptor”. 
(ii) Whether Mr. Das would be able to get the money back or the right kind of wood as required  

serving his purpose? 

Provision: [The Sale of Goods Act, 1930] 
1. Duty of the buyer according to the doctrine of “Caveat Emptor”: In case of sale of goods, the 

doctrine ‘Caveat Emptor’ means ‘let the buyer beware’. When sellers display their goods in the 

open market, it is for the buyers to make a proper selection or choice of the goods. If the goods 

turn out to be defective he cannothold the seller liable. The seller is in no way responsible for the 

bad selection of the buyer. The seller is not bound to disclose the defects in the goods which he is 

selling. 

2. Duty of the seller according to the doctrine of “Caveat Emptor”: The following exceptions to the 

Caveat Emptor are the duties of the seller: 

a) Fitness as to quality or use 
b) Goods purchased under patent or brand name 
c) Goods sold by description 
d) Goods of Merchantable Quality 
e) Sale by sample 
f) Goods by sample as well as description 
g) Trade usage 
h) Seller actively conceals a defect or is guilty of fraud 

Answer: 
As Mr. Das has specifically mentioned  that he  required  the  wood  which would  be  best suited for 
the purpose of making wooden doors  and  window  frames  but  the seller supplied  Mango  tree  
wood  which  is most unsuitable for the purpose. Mr. Das is entitled to get the money back or the 
right kind of wood as required serving his purpose. It is the duty of the seller to supply such goods as 
are reasonably fit for the purpose mentioned by buyer. [Section 16(1) of the Sale of Goods Act, 1930] 
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CH. 2: SALES OF GOODS ACT, 1930 

UNIT 1: Formation of Contract of Sale 

Question 1 

whaf are the consequences of "destruction of goods" under the Sale of Goods Act, 1930 

wnere the goods have been destroyed after the agreement to sell buf before fhe sale is 
affected 

Answer: 

Provision: [The Sale of Goods Act, 1930] 

. In accordance with the provisions of the Sale of Goods Act, 1930 as contained in 

Section 7, a contract for the sale of specific goods is void if at the time when the 

contract was made; the goods without the knowledge of the seller, perished or become 

So damaged as no longer to answer to their description in the contract, then the 

contract is void ab initio. 

2. This section is based on the rule that where both the parties to a contract are under 

a mistake as to a matter of fact essential to a contract, the contract is void. 

3. In a similar way Section 8 provides that an agreement to sell specific goods becomes 

void if subsequently the goods, without any fault on the part of the seller or buyer 

perish or become so damaged as no longer to answer to their description in agreement 

before the risk passes to the buyer. This rule is also based on the ground of 

impossibility of performance as stated above. 

4. It may. however, be noted that section 7 & 8 apply only to specific goods and not to 

unascertained goods. If the agreement is to sell a certain quantity of unascertained 

goods, the perishing of even the whole quantity of such goods in the possession of the 

seller will not relieve him of his obligation to deliver the goods. 

Question 22 

State briefly the essential element of a contract of sale under the Sale of Goods Act. 1930 
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Answer: -

Provisionz (The. 

The 
following 

elements must 

the Sale of Goods Act, 1930 

(The Sale of Goods Act, 1930] 

ents must co-exist so as to constitute o controc of sole of ods unde 

1There must be af least fwo partiegs 

The $ubject matter of the contract must necessarily be goods 
price in money (not in kind) should be paid or promised. 3. 

A transfer of property in goods from seller to the buyer must toke ploce 
4 
s A COntract of sale must be absolute or conditional (section 4(2)) 

Allother essential elements of a valid contract must be present in the controct of nie 

Above given are the essential elements that must be present in contract of sale. 

Question 3 

Classify the following transactions according to the types of goods they are 

)A wholesaler of cotton has 100 bales in his godown. He agrees to sell 50 bales and these 

bales were selected and set aside. 

b) A agrees to sell to B one packet of salt out of the lot of one hundred packets lying in his 

shop. 

c) Tagrees to sell to S all the oranges which will be produced in his garden this year 

Answer: 

Provision: [The Sale of Goods Act, 1930] 

a) A wholesaler of cotton has 100 bales in his godown. He agrees to sell 50 bales and these 

bales were selected and set aside. On selection the goods becomes ascertained. In this 

case, the contract is for the sale of ascertained goods, as the cotton bales to be sold are 

identified and agreed after the formation of the contract. 

b) If A agrees to sell to B one packet of salt out of the lot of one hundred packets lying in 

his shop, it is a sale of unascertained goods because it is not known which 
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packet is to be delivered 
) Tagrees to sell to S all the oranges, which will be Droduced in his garden fhis year, 

s contract of sale of future goods, amounting to 'an agreemenT rO >"* 

-
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UNIT 2: Conditions & Warranties 

Question 1 

Whot 
do you understand oy Cavear Empfor under the Sale of Goods Act 19307 What are ne 

xceptions 
fo This rule? 

AnSwer 

Provision [The Sale of Goods Act, 1930 

1 Caveat empfor means let the buyer beware", i.e. in sale of goods the seller is under no 

duty to reveal unflaffering truths about the goods sold. Therefore, when a person buys 

some goods, he must examine them thoroughly. 

2. If the goods furn out fo be defective or do not suit his purpose, or if he depends upon 

his skill and judgment and makes a bad selection, he cannot blame any body excepting 

himself. 

3. The rule is enunciated in the opening words of section 16 of the Sale of Goods Act, 1930 

which runs thus: "Subject to the provisions of this Act and of any other law for the time 

being in force, there is no implied warranty or condition as to the quality or fitness for 

ary particular purpose of goods supplied under a contract of sale" 

4. The rule of caveat emptor does not apply in the following cases 

o) Fitness for buyer's purpose: Where the buyer, expressly or by implication, makes 

know to the seller the particular purpose for which he requires the goods and relies 

on the seller's skill or judgment and the goods are of a description which it is in 

the course of the seller's business to supply, the seller must supply the goods which 

shall be fit for the buyer's purpose. (Sectionl6{1). 

b) Sale under a patent or trade name: In the case of a contract for the sale of a 

specified article under its patent or other trade name, there is no implied condition 

that the goods shall be reasonably fif for any particular purpose (Section 16(1) 

c) Merchantable quality: Where goods are bought by description from a seller who 

deals in goods of that deseription (whether he is in the manufacturer or 
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O. There is an implied condition that the goods shall be or merchantable qualis But if the buyer has examined the goods, there is no implied condition as regord. aefects which such examination ought to have revealed. (Section 16(2). a)Usage of trade: An implied warranty or condition as fo qualify or fitness for parricular purpose may be annexed by the usage of trade. (Section 16(3) e) Consent by fraud: Where the consent of the buyer, in a confract of saleis obtained by the seller by fraud or where the seller knowingly conceals a defect which could not be discovered on a reasonable examination, the doctrine of 

cavea" emptor does not apply. 

Question 2 
What are the implied conditions in a contract of 'Sale by sample' under the Sale of Goods Act 1930 
State also the implied warranties operatives under the said Act. 
Answer: -

Provision: The Sale of Goods Act, 1930] 
The following are implied conditions in a contract of sale by sample in accordance with 
Section 17 of the Sale of Goods Act, 1930 a) that the bulk shall correspond with the sample in quality b) that the buyer shall have a reasonable opportunity of comparing the bulk with the 

sample. 
c) that the goods shall be free from any defect, rendering them merchantable, which 

would not be apparent on a reasonable examination of the sample [Section 17(2)] 2. Implied Warrants under The Sale of Goods Act,1930 are as follows: a) Warranty of quiet possession [Section 14(b)} In a contract of sale, unless there is a contrary intention, there is an implied 
warranty that the buyer shall have and enjoy quiet possession of the goods. Tf the 
buyer is in any way distributed in the enjoyment of the goods in consequence o 
the seller's defective title to sell, he can claim damages from the seller. b)Warranty of freedom from encumbrances [Section 14(c)} 
The buyer is entitled to a further warranty that the goods are not subject 
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way disturt 

goods in favour 

of this warranty. 

o any charge or ehcumbrance in favour of a third party. If his possession is 
rurbed by reason of the existence of any charge 

any 
avour of any third party, he shall have a rig 

or encumbrances on the 

right to claim damages for bre 

c)Warranfy as fo quality or fitness by usage of trade [(Section 16(3)). An imple warranty as to quality or fitness for a particular purpose may be annexed oy he usage of trade. 

d) Warranty fo disclose dangerous nature of goods: Where a person sells goo knowing that the goods are inherently dangerous or they are likely to be dangerous to the buyer and that the buyer is ignorant of the danger, he must warn the buye of the probable danger, otherwise he will be liable in damages. 

Question 3 

Distinguish between a Condition' and a "Warranty' in a contract of sale. When shalla "breach of condition' be treated as breach of warranty' under the provisions of the Sale of Goods Act, 1930? Explain. 

Answer: 

Provision:The Sale of Goods Act, 1930] 

1. Difference between Condition and Warranty 
a) A condition is a stipulation essential to the main purpose of the contract whereas 

a warranty is a stipulation collateral to the main purpose of the contract. 
b) Breach of condition gives rise to a right to treat the contract as repudiated 

whereas in case of breach of warranty, the aggrieved party can claim damage only. 
c)Breach of condition may be treated as breach of warranty whereas a breach of 

warranty cannot be treated as breach of condition. 

.According to Section 13 of the Sale of Goods Act, 1930 a breach of condition may be 

Treated as breach of warranty in following circumstances: 

Where a contract of sale is subject to any condition to be fulfilled by the seller 

the buyer may waive the condition. 

6) Where the buyer elects to treat the breach of condition as breach of a warranty. 
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yer has accepted th 
where the contract of sale is non-severable and Tne Duyer has accens 

whole goods or any part thereof. 
Where the fulfilment of any condition or warranty 15 exCUsed by law. 

mpossibility or otherwise. 
due to 

Question 4 

Ram consults Shyam, a notorcar dealer for a car suitable for fouring purposes to p 
the sale of his product. Shyam suggests Maruti' and Ram accordingly buys it from s 

promote 
shyom he car turns out to be unfit for touring purposes. What remedy Ram is having now under 

the Sale of Goods Act, 1930? 

Answer: 

Provision: [The Sale of Goods Act, 1930) 

.A stipulation in a contract of sale with reference to goods, which are the subject thereof 
may be a condition ora warranty. 

. A condition is a stipulation essential to the main purpose of the contract, the breach of 
which gives rise to a right to treat the contract as repudiated. 

3. A warranty is a stipulation collateral to the main purpose of the contract, the breach of 
which gives rise to a claim for damages but not to a right to reject the goods and treat 
the contract as repudiated. 

4. Whether a stipulation in a contract of sale is a condition or a warranty depends in each 
case on the construction of the contract. A stipulation may be a condition, though called 
a warranty in the contract. 

Facts of Case 
In the instant case, the term that the "car should be suitable for touring purposes' is a 

condition of the contract. It is so vital that its non-fulfilment defeats the very purpose for 
which Ram purchases the car. 

Conclusion 
Ram is therefore entitled to reject the car and have refund of the price. 
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stion 5 

mplied warrunty or condition as to quili ty or fitness for any particular purpose 
of goods 

a contrict Or Nie. DisCuSs the significance and State exceptions, " 
spyr unNer 

ASNer: 

icion: (The Sale of éoods Act, 1930) 

he 
stotement given in the question is the fundamental principle of law of sale of goou 

some time time expressed by The maxim Caveat Emptor' meaning thereby Let the buyer be awale 

Tn other her words, It is no part of the seller's duty in a contract of sale of go0ds to give e 

buyer 
er on article suifable for a particular purpose, or of particular quality, unless the quanty 

fitness is made an express terms of the contract. 

erson who buys gooas must keep his eyes open, his mind active and should be cautiou 
The 

hile buying the gooas. iT he makes a bad choice, he must suffer the consequences of lack 

skill and judgement in The absence of any misrepresentation or guarantee by the seller. 

There are, however, certain exceptions to the rule which are stated as under: 

1. Fitness.as o. quality.or_use 
Where the buyer makes known to the seller the particular purpose for which the goods 
are required, so as to show that he relies on the seller's skill or judgment and the goods 

are of a description which is in the course of seller's business to supply, it is the duty of 

the seller to supply such goods as are reasonably fit for that purpose. 

| 2. Ssoods purchesed.under.patent.or.brand name: 

In case where the goods are purchased under its patent name or brand name, there is no 

implied condition that the goods shall be fit for any particular purpose 

3. 6aads seld.by.deserigtion 
Where the goods are sold by description there is an implied condition that the goods shall 

correspond with the description. If it is not so then seller is responsible. 

|4. Soeds ot Merchantable. Qualit 
Where the goods are bought by description from a seller who deals in goods of that 

description there is an implied condition that the goods shall be of merchantable quality. 

ne rule of Caveat Emptor is not applicable. But where the buyer has examined the goods 

nS Fule shall apply if the defects were such which ought to 
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nOve not been revealed by ordinary examination. 

Sale by sample: 
d of Coveat Emptor does not apply it 

Where the goods are bought by sample, this rule of Caveat Emptor does not 

bulk does not correspond with the sample. 
C. Goods by sample as well as description 

Where the goods are bought by sample as well as descripfion, the rule of Covens 

is not applicoble in case the goods do not correspond with both the sample and da. 

or either of the condition. 

Em 
sample and descript 

3. Trade Usage 

An implied warranty or condition as to quality or fitness for a particular purpoSe 

annexed by the usage of trade and if the seller deviates from that, this rule of C 
Emptor is not applicable. 

Seller actively conceals a defect or is guilty of fraud: 

Where the seller sells the goods by making some misrepresentation or froud and 
buyer relies on it or when the seller actively conceals some defect in the goods so t 
the same could not be discovered by the buyer on a reasonable examination, then the rve 

se maye 

Coue 

of Caveat Emptor will not apply. In such a case, the buyer has a righf to avoid the contrec 
and claim damages. 

Question 6 

Explain the "condition as to Merchantability' and condition as to wholesomeness" under the 

Sale of Goods Act, 1930. 

Answer: 

Provision [The Sale of Goods Act, 1930] 

1. Condition as to Merchantability [Section 16(2) of the Sale of Goods Act, 1930 
Where goods are bought by description from a seller who deals in goods of the" 
description (whether he is the manufacturer or producer or not), there is an imple 

condition that the goods shall be of merchantable quality. 
2. Provided thaf, if the buyer has examined the goods, there shall be no implied con 

as regards defects which such examination ought to have revealed 

3. The expression "merchantable quality", though not defined, nevertheless connotes g 

of such a quality and in sucha condition a man of ordinary prudence would accept Tns 
goods of that Description. It does not imply any legal right or lega 
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ifle To se 

mple: If aperson orders motor horns f 

cra 

Scratched and dmaged owing to bad packing, he is entitled to reje 

d manutacturer of horns, and the horns supple 

are 

unmerchantable. 

Condition 
as To wnolesomeness: 

he 
case of eaTabies and provisions, in addition to the implied condiTo 

n 

merd 
nerchantability. There is another implied condition that the goods shall be wholesome. 

Example: A Suppliedr win milk, The milk contained typhoid germs. Fs wife consumed Tre u 

and was infecred and died. Held, fhere was a breach of condition as to fitness and A was iaoE 

to pay damages. 

Question 7 

Me Amit was shopping ina self-service Super market. He picked up a bottle of cold drink 

rom a shelf. While he was examining the bottle, it exploded in his hand and injured him. He 

from 

files a suit for damages against the owner of the market on the ground of breach of 

ondition. Decide under the Sale of Goods Act, 1930, whether Mr. Amit would succeed in his 

cond 

claim? 

Answer: 

Provision:[The Sale of Goods Act, 1930] 

ssentials.of. Sgle: 

The problem as given in the question is based on Section 16(2) of the Sale of Goods Act, 

1930, which states that where goods are bought by description from a seller who deals in 

goods of that description (whether he is the manufacturer or producer or not)., there is an 

implied condition that the goods shall be of merchantable quality. Though the term present 

case, the bottle must be properly sealed. In other words, if the goods are purchased for 

Self-use, they should be reasonably fit for the purpose 
for which it is being used. 

COnsusion 

n The instant case, on an 
examination of the bottle of cold drink, it exploded and injured 

E Duyer, Applying the provision of Section 16(2), Mr. Amit would succeed in claim for 
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damage s from the owner of the shop. 

Question 8 

For the purpose of making uniform for the employees, 
Mr. Yadav bought dark 

cloth from Vivek, but did not disclose to the seller the purpose of said Dure 

unforms were prepared and used by the employees, the cloth was found unfi. e 

there was evidence that the cloth was fit for caps, boofs and carriage linina A 

dark blue coloure 

Advise Ar 
19307 

Yodav whether he is entitled to have any remedy under the sale of Goods Act, 19 

Answer: -

Provision IThe Sale of Goods Act, 1930] 

As per the provision of Section 16(1) of the Sale of Goods ACt, 1930, an implied condition a 

a controct of sale that an article is fit fora particular purpose only arises when the purpose 
for which the goods are supplied is known to the seller, the buyer relied on the seller's skile 

or judgement and seller deals in the goods in his usual course of business. In this case, the 

cloth supplied is capable of being applied to a variety of purposes, the buyer should have toic 

the seller the specific purpose for which he required the goods. But he did not do so. 

Conclusion: 

Therefore, the implied condition as to the fitness for the purpose does not apply. Hence 

the buyer will not succeed in getting any remedy from the seller under the Sale of Goods 

Act, 1930. 

Question 9 

30 Whot are the consequences of "destruction of goods" under the Sale of Goods Act, 195 
where the g00ds have been destroyed after the agreement to sell but before the sale s 
offected. 

Answer: 

Provision [The Sale of Goods Act, 1930] 

1. In accordance with the provisions of the Sale of Goods Act, 1930 as contained 
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Section, d contract 7, a Contract Tor tne sale of specific goods is void if at the time wnen 

was made, the goods ithout the knowledge of the seller, perished or Deton 

he 

ntract 

ed as no longer To answer to their description in the contract,1 then the contract 
so damage 

2 
This 

section is 

2 ea to a matter of fact essential to a contract, the contract is vold 

is 
void ab initio. 

based on the rule that where both the parties to Contract are under a 

fng similar way Section B provides that an agreement to sell specific goods becomes veid 

# Subsequently the goods, without any foult on the part of the seller or buyer., perish or 
fs 

hecome so damaged as no longer fo answer to their description in agreement before Tne 

passes to fhe buyer. his rule is also based on the ground of inpossibility of 
risk p 

erformance as stated above. 

It nay, however, be noted that section 7 & 8 apply only to specific goods and not to 

unascertained goods. If the agreement is to sell a certain quantity of unascertained 

goods, the perishing of even the whole quontity of such goods in the possession of the 

seller will not relieve him of his obligation to deliver the goods. 

Question 10 

What are the implied conditions in a contract of 'Sale by sample' under the Sale of Goods 

Act, 1930? State also the implied warrant ies operatives under the said Act. 

Answer: 

Provisior: [The Sale of Goods Act, 1930] 

The fllowing are implied conditions in a contract of sale by sample in accordance with 

Section 17 of the Sale of Goods Act, 1930 

a) that the bulk shall correspond with the sample in quality 

b) that the buyer shall have a reasonable opportunity of comparing the bulk with the 

Sample. 
c)that the goods shall be free from any defect, rendering them merchantable, which 

Would not be apparent on a reasonable examinafion of the sample [Section 17(2)] 

Anplied Warrants under The Sale of Goods Act,1930 are as follows: 

0) Warranty of quiet possession [Section 14(6)} 
n a contract of sale, unless there is a contrary intenfion, there is an implied 

warranty that the buyer shall have and enjoy quief possession of the goods 
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a) Warranty of freedom from 

encumbrances 
(section 14(c)]; 

The buyer is entitled to a further warranty that the goods 

CA-FOUNDATION LAW QUESTION 
BANK 

ods are not 

subject to session 
disturbed by reason of the existence of any charge or encumbrone."'S in 

favour of any third party, he shall have a righf fo claim damagee 

warranty. 

charge or encumbrance in favour or a Thnird party. If his possee 

nces on the 
goods in 

ay , or e 
nes tor breach of thi 

b) Warranty as to quality or fitness by usage of frade [Section 16(3)1: 
An implied warranty as to quality or fitness for a parficular purpose 

by the usage of trade. 

C) Warranty to disclose dangerous nature of goods: 

Where a person sells goods, knowing that the goods are inherently danoe 

are likely to be dangerous to the buyer and that the buyer is ignorant of. 
he must warn the buyer of the probable danger, ofherwise he will be liable 

or they 

donger he will be liable in damages 

Question 11 

Nemo Dat Quod Non Habet"-"None can give or transfer goods what he does not himself u. Explain the rule and state the cases in which the rule does nof apply under the provisions e the Sale of Goods Act, 1930. 

Answer: -

Provision: [The Sale of Goods Act, 1930] The term means, "None can give or transfer goods what he does not himself own". Exceptions to the rule and the cases in which the Rule does not apply under the provisions of the Sale of Goods Act, 1930 are enumerated below: 1. Sale.by.a Mercantile. Agent: 
A sale made by a mercantile agent of the goods or document of title to goods would poss a good title to the buyer in the following circumstances, namely a) if he was in possession of the goods or documents with the consent of the owe b) if the sale was made by him when acting in the ordinary course of busines> mercantile agent and 

of Sale, 

c) if the buyer had acted in good faith and has at the time of the contra no notice of the fact that the seller had no authority to sel. (Proviso 27) 
act 

Section 

BY CA INDRESH GANDHI 



DATION LAVw QUESTION BANK SALES OF GOODS ACT, 1930 UNIT-2 
A-FOUNDATION LA 

sa f the several joinf owners of goods has the sole possession of them with the 

If on of the others the property in the goods may be transt sferred to any person 
wno 

hem from such a joint owner in good faith and does not at the time of the contrac 

bUYhave notice that the seller has no authority to sell. (Section 28) 

e 
bY.ODe.et 

Ine Joint owne 

rmission c 

of sale 
have 

notice that th 

3. Sale. 
hy aPerson 

inp0ssessio under. voidable contract 

buyer 
would acquire a good fitle to the goods sold to him by seller who had obtained 

on of the goods undera contract voidable on the 

eeoresentation or undue influence provided that the contract had not been rescindo 

ntil the time of the sale (Section 29). 

ground of coercion, fraud, 

One who has.already sold.the.goods.but.continues.in possessign.thereer: 

Tfa person has sold go0ds buf continues to be in possession of them or of the documents 

title to them, he may sell them to a third person, and if such person obtains thee 

of 1 

very thereof in good faith without notice of the previous sale, he would have good 
delivery 

title to them, aithough the property in the goods had passed to the first buyer earlier. 

A pledge or ofher deposiTion of the goods or documents of title by the seller in possession 

are equally valid. [Section 30(1)1 

5. Sale.bybuyer.ooroinng. possessien .before.the property in the goodshas vested in hin: 
Where a buyer with the consent of seller obtains possession of the goods before the 

property in them has passed fo him, he may sell, pledge or otherwise dispose of the goods 

to a third person, and if such person obtains delivery of the goods in good faith and 

without notice of the lien or other right of the original seller in respect of the goods in 

good faith and without notice of the lien or other right of the original seller in respect 

of the goods, he would get a good title to them. [Section 30(2)]. 

Sale.by.an unpaid seller: 
Where on unpaid seller who had exercised his right of lien or stoppage in transit resells 

the goods, the buyer acquires a good title to the goods as against the original buyer 

[Section 54(3)]. 

Sale.under.the.pcovisigns.of.other.Actsi 
a) Sale by an official Receiver or liquidator of the company will give the purchaser a 

valid title. 

b) Purchase of goods from a finder of goods will get a valid title under circumstances. 

c) Sale by a pawnee under default of pawnor will give valid title to the purchaser 
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Question 12 

fitness for any particular of goods supplied under a contract of sale." Discuss the significance and 

if any. ure state exceptrs 
There is no implied warranty or condition as to quality or fitness for any par 

Answer: 

Provision: tThe Sale of Goods Act, 1930) 

sale of 
The statement given in the question is the fundamenfal principle of law of sale 

thereby Let the buyer be 
Gwr 

sometime expressed by the maxim 'Caveat Emptor' meaning thereby 'Let the bia 9 
In other words. it is no part of the seller's dufy in a contract of sale of goods to buyer an article suitable for a particular purpose, or of particular quality, unlesc + e or fitness is made an express terms of the contract. the quality 

The person who buys goods must keep his eyes open, his mind active and should be 

s of lock 

while buying the goods. If he makes a bad choice, he must suffer the consequencoe cautios 

seller 

of skill and judgement in the absence of any misrepresenfation or guarantee by the s There are, however, certain exceptions to the rule which are stateed as under: 
1. Fitness as to quality or use: 

Where the buyer makes known to the seller the particular purpose for which the goode 
are required, so as to show that he relies on fhe seller's skill or judgment and the goods are of a description which is in the course of sellers business to supphly. it ig 
the duty of the seller to supply such goods as are reasonably fit for that purpose 2. Goods purchased under patent or brand narme: 
In case where the goods are purchased under its patent name or brand name, there s no implied condition that the goods shall be fit for any particular purpose. 3. Goods sold by description: 

gods 

s 

Where the goods are sold by description there is an implied condition that the goocs shall correspond with the description. If it is not so then seller is responsible. 4. Goods of Merchantable Quality 
Where the goods are bought by description from a seller who deals in goods of tht description there is an implied condition that the goods shall be of merchantabie quality. The rule of Caveat Emptor is not applicable. 5. Sale by sample 
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he goods are bought by sample, this rule of Caveat Emptor does nor op 
Where 

The goods are bou 

bulk does not correspond with the sample. 

De b sample as. well gs.description 
the goods are bought by sample as well as description, the rule of Cavest Emptor 

applicable in case The 900ds do not correspond with both the sample and cription 

or 
either oft the condition. 

2. Trade.Uso9e: 

An i 
mplied warranty or condifion as to quality or fitness for a particular purpose maf * 

d by the usage of trade and if the seller deviates from that, this rule of Covn 
Emptor is not applicable. 

eller actively conceals.a.defect.or.is auilty of.fraud: 3. 
Where the seller sells The goods by making some misrepresentation or fraud and the 

buyer 
yer relies on if or when the seller actively conceals some defect in the goods trar 

the same could nof be dIscovered by the buyer on a reasonable examination, then the rue 

of Caveat Empfor will not apply. In such a case, the buyer has a right to avoid the contract 

and claim damages. 

Question 12 

Explain the "condition as fo Merchantability" and "condition as to wholesomeness" under the 

Sale of Goods Act, 1930. 

Answer: -

Provision: [The Sale of Goods Act, 1930 

Condition .as. to.Merchantability [Section 16(2) of the Sale of Goods Act, 1930] 
Where goads are bought by description from a seller who deals in goods af that 

description (whether he is the manufacturer or producer or not). there is an implied 

condition that the goods shall be of merchantable quality. 

2. Provided that, if the buyer has examined the goods, there shall be no implied condition 

as regards defects which such examination ought to have revealed . 

.The expression "merchantable quality", though not defined, nevertheless connctes goods 

of Such a quality and in such a condition a man of ordinarY prudence would accept them as 

goods of that description. It does not imply any legal right or legal title to sel 

Example: If a person orders motor horns from a manufacturer of horns, and the 
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horns supplied are scratched and damaged owing to bad packing. ne is ented to reject the as unmerchanfable 

CA-FOUNDATION LAW QUESTION BANK 

4. Conditigen.as. to_wholesomeness 

In the case of eatables and provisions, in addition fo the implied condition merchantability, there is another implied condition thaf the goods shall be wholesome. 
s to Example: A supplied F with milk. The milk contained typhoid germs. Fs wife consumed. 

milk and was infected and died. Held, there was a breach of condifion as to fitness an 

was liable to pay damages. t he 
and A Question 14 

J the owner of a Fiat car wants to sell his car. For this purpose he hand over the car to P 

mercantile agent for sale at a price not less than Rs 50, 000. 1he agent sells the car for Re 

40, 000 to A, who buys the car in good faith and without nofice of any fraud 

misappropriated the money also. J sues A to recover the car. Decide given reasons whethe 

P,a 
or 

raud 

would succeed. 

Answer 
Provision [The Sale of Goods Act, 1930) The problem in this case is based on the provisions of the Sale of Goods Act, 1930 

contained in the proviso to Section 27. The proviso provides that a mercantile agent i 

one who in the customary course of his business, has, as such agent, authority either to 

sell goods, or to consign goods, for the purpose of sale, or to buy goods, or to raise money 

on the security of goods [Section 2(9)1. The buyer of goods from a mercantile agent, who has no authority from the principal to 

sell, gets a good title to the goods if the following conditions are satisfied: 

a) The agent should be in possession of the goods or documents of title to the goods 

with the consent of the owner. 
) he agent should sell the goods while acting in the ordinary course of business of 

a mercantile agent. 

c) The buyer should act in good faith. 
o) ne Duyer should not have at the time of the contract of sale notice TnaT The agent 

has no authority to sell. Facts of Case: 
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gven c 
case J was the owner of Fiat Car, which he wants to sell for this he oppoinie 

n ntile agent put1mg one condition that price should not be less then Rs u, 

on ells the car for Rs. 40, 000 to A who buys the car in good faith without havg 

ony knowleadge of HOledge of fraud. P misappropriated the money received from sell of that to0r 

Gecusien 

Tn the 
instant case, P, the agent, was in the possession of the car with J's consent for E 

purpose d of sale. A, the buyer, Therefore obtained a good title to the car. Hence, J in this 

case, 
cannot 

recover fhe car from A, 

Guestion 15 

nuel agreed fo purchase 100 bales of cotton from Mr. Varun, out of his large stoCK 

aond sent d sent his men to fake delivery of The g0ods. They could pack only 60 bales. Later on, there 

n accidental fire and The enfire stock was destroyed including 60 bales that were 

aready po packed. Referring to the provisions of the Sale of Goods Act, 1930 explain as to who 

will bear the loss and fo what extent? 

Answer:-

Provision: [The Sale of Goods Act, 1930] 

1. Section 26 of the Sale of Goods Act, 1930 provides that unless otherwise agreed, the 

goods remain at the seller's risk until the property therein is transferred to the buyer 

but when the property 
therein is transferred to the buyer, the goods are at buyer's risk 

whether delivery has been made or not. 

2. Further Section 18 read with Section 23 of the Act provides that in a contract for the 

saole of unascertained goods, no property in the goods is transferred to the buyer, unless 

and until the goods are 
ascertained 

and where there is contract for the sale of 

unascertained or future goods by description, 
and goods of that description 

and in a 

0eliverable state are 
unconditionally 

appropriated fo the contract, 
either by the seller 

with the assent of the buyer or by the buyer with the assent of the seller, the property 

in the goods thereupon passes 
to the buyer. 

Such a Ssent may be express 
or implied. 

Applying 
the 

aforesaid 
law to the facts of the 

Se in hand, it is clear that Mr. Samuel has the right fo select the good out of the bulk 

ond he has sent his men for same purpose. 
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Facts of Case 
1. Mr. Samuel agreed to purchase 100 bales from Mr. varun and sent his men to toe 

delivery of the same. Mr. Varun were able to pack only 60 bales. 

2. Later on, there was accidental fire in Varun's place, due to which all the stock includng 
those 60 bales to be delivered to Mr. Samuel was destroyed. 

Conciusion 

Hence the problem can be answered based on the following two assumpfions and the answer 
will vary accordingly. 

a) Where the bales have been selected with the consent of the buyer's represenra In this case, the property in the 60 bales has been transferred to the buyer and g00 have been appropriated to the contract. Thus, loss arising due to fire in case or 

bales would be borne by Mr. Samuel. As regards 40 bales, the loss would be bone Mr. Varun, Since the goods have not been identified and appropriafea. D) Where the bales have not been selected with the consent of buyer's represe In this case the property in the goods has not been transferred at all and n loss of 100 bales would be borne by Mr. Varun completely. 

th 

Question 16 

Distinguish between a Condition' and a 'Warranty' in a contract of sale. wne 
of condition be treated as 'breach of warranty under the provisions o 
Act, 1930? Explain. 

shall a breac 
f Gooas 

Answer: 

Provision: IThe Sale of Goods Act, 1930) 
1. Difference between Condition and Warranty a) A condition is a stipulation essential to the main po 

of 
contn" 

ne 

wnereds a warranty is a stipulation collateral to the mu 

ose 

purpose 

D) Breach of condition gives rise to a right to treat The 

an clai 

contract. 

ontract asS 
party can 

wherea 
pu 

s in case of breach of warranty. the aggrievea P 
only. 
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Breach of condiTIon may be treated as breach of warranty whereas a breach 

of warranty cannot be treated as breach of condition. 

According to Section 13 of the sale of Goods Act, 1930 a breach of condition may be 

treated as breach of warranty in following circumstances 

a)Where a contract of sale is subject to any condition to be fulfilled by the seller 

the buyer may waive the condition. 

b) Where the buyer elects to treat the breach of condition as breach of a 

WarrantyY 

c)Where the contract of sale is non-severable and the buyer has accepted the 

whole goods or any part thereof. 

d) Where the fulfilment of any condition or warranty is excused by law due to 

impossibility or otherwise. 

















































































































































DATION LAW QUESTION BANK THE LIMITED LIABILITY PARTNERSHIP 

-------------- -----
CH. 4: THE UMITED LIABILITY PARTNERSHIP ,_________________ ~ 

-------

Question 1 

Explain the Meaning of LLP. State its Characteristics;> of LLP. 

Answer: -

Pro_vision: [The LLP Act,2008] 

Meaning of LLP 

1. A LLP is a new form of legal business entity with limited liability. 

2. It is an alt ernative corporate business vehicle that not only gives the benef rts of 

limited liability at low compliance cost but allows its partners the ex,bif,ty of 

organizing their internal structure as a traditional partnership. 

3. The LLP is a separate legal entity and, while the LLP itself will be liable for -rhe full 

extent of its assets, the liability of the partners will be limited. 

4. Since LLP contains elements of both 'a corporate structure' as well as ·a partnership 

f irm structure' LLP is called a hybrid between a company and a partnership. 

Essentials of LLP 

1. LLP is a body corp.9r9J~: 

LLP is a body corporate formed and incorporated under this Act and is a fegal ent,ty 

separate from that of its partners. 

2. P~rp_e_t_u_aJ_~ys:s:~~~.iQ!:': . ; 

LLP can continue its existence irrespective of changes in partner£ Oeofll. nsan,ty, 

. t r ,·nsolvency of partners hos no Impact on the cxlm"" of LLP rt as 

ret,remen o . 

f t r ing into contracts and holding property In ,ts own name 

capable o en e 

3· .$J},2g,:gt~J&99l~!'Jl!'x'.I: tity is Hable to the full extent of Its osnt• but liablHty of 

, rate lego en • 
LLP rs a sepa . . . ed to their agreed contribution In th• LJ.P. 

the partners ,s t,m,t 
y· ___ ...,. ... or~ ect 

4. MY!YQL,t'_g'P.}~ ~ 1 liable on account of th• Ind.,--·· • 

Further, no partner s rtner• will b• th• 09•nt1 of tM U.,~ 

of other partners. All Po 



CA-FOUNDATION lAW QUE'-llON 1:\,-\NK 

b hi.5 u,t:­ton b,nd the other p,1rt11cr ' 

TH( LIMIHO ll.\Blll 

5 LLP A_greem~nt: LU' re n<"\'Crntd - ·--- --- -- . d f the purtnrrs i\lthtn o u ::,• Mutual rights ano ut,cs l' • fl. l' r- Act iOOS pro\'1dcs c.'-bil h" n..1 ·tr\(l'' I 11( l-S • , 1 11)' t by on agreement ~t\h:~n t • r-' . . - I tht: ubse.ncc of nny SU h o ~ . ·r their ch->'--e. n c oSl"tt:n. - 'ritr to devise the ogr<cmcnt 05 P'- L h =visions of th .. LlP t/\t '"· 11 1..~ vcrned ['\ t c P• v .. At• 2nn" 'it mutual rights and dut,c!S shu = 90 •• ~ 
6 Art1f 1c1ol Lenn I Person: ·--- ------c=~-~---- . t it ;s created by a legal p~cess A LLP 1s on ort•f1c1ol ego pt:rsof\ bcccus _ Ond tS <lotfitd with all rights of on individual It can do evcryth'"9 1

' hich any naturol Ptrsan CQr\ do 
b nt to JOII cannot toke an oath cannot except of course that. 1t coMOt e st 

' molly or 
d. ·t t · 

0 1,,arned profession like CA or Medicine. 9tt 1vorce nor con I prcc ice '" 
7 Common Seal. 

A LLP being on ort1f 1ciol person can act through its partners 0nd des,gnoted Portntrs lJj) 
may hove o common seal if it decides to hove one. Thus ,t is not mandatory for ''" . a-~ hove a common seal 

8 1,.jmjted Liobilftyj 
Every partner of O LLP is, for the purpose of the business of LLP the ogtnt of tht UP 
but not of other partners (Section. 26). The liability of the partners will be limittd t; 
their agreed contribution in the LLP 

9. Management of Business: 
The partners in the LLP ore entitled to manage the business of LlP But only the 
designated partners are responsible for legal compliances. 

10. Minimum and Maximum number of Partners: 
Every LLP shall hove least two partners and shall also hove at least 2 individuals as 
designated partners, of whom at least one shall be resident in India. There 1s no mox,mum 
limit on the partners in LLP. 

Question 2 

State rhe essentials required for incorporation of the LLP. 

Answer: -

Provision: [The LLP Act,2008) 

Under the LLP Act, 2008, the following elements ore very essential to form a LLP in Ind'0: 
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e and submit incorporation document in the form prescribed with the 
electronically I ~('Or ~e91:o• 

hove at least two partners for incorporation of LLP [Individual or body corporate] z. fo 

hove registered off ice in India to which all communications will be made and received 

:· ~: appoint mi~im~m tw~ indi~iduals as designated partners who will be responsible for 
number of duties including doing of all acts, matters and things as are required to be done 
by the LLP. Atleast one of them should be resident in Indio 

A person or nominee of body corporate intending to be appointed as designated partner 5. 
of LLP should hold a Designated Partner Identification Number (DPIN) allotted by MCA 

b. To execute a partnership agreement between the partners inter se or between the LLP 

and its partners. In the absence of any agreement the provisions as set out in First 
schedule of LLP Act, 2008 will be applied 

7. LLP Name. The LLP cannot have the same name with any other LLP, Partnership Firm or 
Company 

8. To create a LLP proper formation documents must be led with the registrar along with 
the necessary filing fees. 

9. Steps to Incorporate LLP 

a) Nome Reservatip,n 

i. The first step to incorporate Limited Liability Partnership is reservation of 

name of LLP. 
. h t file e-Form 1, for ascertaining availability and reservation ii. Apphcant as O • 

of the name of a LLP business. 

b) !,m:_p_rp_o_r_q_t_~!-.kP. . 0 name, user hos to file e- Form 2 for incorporating a 
0 After reserving . 

. ·t d Liability Partnership 
new Ltmi e . s the details of LLP proposed to be incorporated 

F 2~~n . 
0 e- orm . ted partners' details and consent of the '/ des1gna 

partners . ted partners to act as partners/ designated partners 
partners/ des,gno 

LLP A_gr..~~11'-eJlt . f LLP Agreement is mandatory as per Section 23 of the c) _____ . Execution o 

I. Act. t ·s required to be filed with the registrar in e-Form 
L.lP Agreemen 

I 
f . corporation of LLP 

ii. 30 days o in / 
3 within / 



l
r------------­
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Question 3 
t/on of LtJ' 

Explain the process of Re91stra 

Answer: -

Prov,sion: [The LLP Act,2008] 

1. Deciding Partners and Designated partfn·ecra:ion Number (OP!N) & Drg 
40 

s·5r~ •• 
Identr r ~.: 

2. Obtorn Designated Partners 
Certificates (DSC) . the availability of Name (up · o 6 'ic._...,es) 

3. Apply for reservation of Nome by checking 

4. Drafting of LLP Agreement* w,th requisite fees 
5. Electronic Filing of some Documents along ·th , r PIN (Ll.P Identification l\\im~e .. ) 

f n along W1 l-'-

6. Issuing Certificate of Incorporo 10 

Question 4 

State the Contents of LLP Agreement ? 

Answer: -

Provision: [The LLP Act.20081 

Following are the contents of LLP Agreement 

1. Name of LLP 

2. Name & address of Partners & Designated Partners 

3. Form of contribution & interest on contribution 

4. Profit sharing ratio 

5. Remuneration of Partners 

6. Rights & Duties of Partners 

7. Proposed Business 

8. Ru/es for governing LLP. 
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Ull ll lll\1111 

-au,estiOff 5 

. If I 1111• l 
,t,ot is the procedure for changing the 1111"'c of l d 
~ '' o Act, 2008? '""'f' 1 rnlt1hty l'ortm:16h11, (I l P) I 
~~ ~f 

, .. r:wer: -Provision: [Section 17 of the LLP A ,.,.., ct .2CX>tt J 

Notwithstanding anything contained in sections 15 d 16 
therwise, a limited liability partnersh. f 

0
'
1 

• If 
I 
h, ough lnodv rtrn t ,r 

o 1P, 011 its irst rc91str'<lfl t111 or 011 It 
"'Y

O 
new body corporate, its register d ·" reg ttr(llr fl 

v e name, ►tmrnc rs rt91llftr cl l! 
identical with or too nearly resembles to ' ~ Y n 

11
omr wl11 II rt 

(a) that of any other limited liability portnl'rr;h1p or a company or 
(b) a registered trade ma k f . . r o o proprietor undr·r thr. Trodr Mnrkll Ar:t 1999 a 

1s lrkely to be mistaken f •t h . or 1 ' t en on °11 oppl,cut,on of such l1m11c:d liobll 1y 

partnership or propriet f . or re erred to in clauses (a) Md (b) rtsprc t1vrly or a 
company the Central G · ' . overnment may direct that such hmrtcd l1obrl,ty 
partnership to change its . . name or new name w1th1n o pc,•1od of three month" 
from the date of issue of such direction. ;; 

Provided that an application of the proprietor of the registered trode marks shall be 

maintainable within a period of three years from the date of 1ncorporot,on or• rc91strat,on 
or change of name of the limited liability partnership under this Act 

2. Where a limited liability partnership changes its name or obtains a new mime under sub 

section (1), it shall within a period of fifteen days from the date of such change. 91vc 

notice of the change to Registrar along with the order of the Central Government. who 

shall carry out necessary changes in the certificate of incorporation and within thirty 

days of such change in the certificate of incorporation, such limited liabrhty partnership 

shall change its name in the limited liability partnership agreement 

3. If the limited liability partnership is in default in complying with any direction given under 

sub-section (1), the Central Government shall allot a new name to the limited liability 

partnership in such manner as may be prescribed and the Registrar shall enter the new 

name in the register of limited liability partnerships in place of the old name and issue_a 

fresh certificate of incorporation with new name, which the limited liability partnership 

h II h f P 
.d d that nothing contained in this sub section shall prevent a 

s a use t erea ter: rov, e . ti h nging its name in accordance with the 
limited liability partnership from subsequen Y c a 

provisions of section 16. 
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b Tribunal under the LLP A t 
Question 6 be wound up Y c 1 

. which LLP n,oy 
Explain the circumstances '" 

2008. 

Answer: -
. LLP Act,2008] 

Provision: [Section 64 of the 

b th Tribunal: 
A LLP may be wound up y e T 'bunal . 

b the r1 ' 
·f h LLP d 'des that LLP be wound up Y ber of partners of the LLP is reduced 

1. , t e ec1 . thS the num 
f than six mon , 2. if, for a period o more 

below two: 
3. if the LLP is unable to pay its debts; f the sovereignty and integrity of India, the 

. th interests 0 
4. if the LLP has acted agatnSt e 

security of the State or public 0rder: . h Registrar the Statement of Account and 
1 • flng with t e 

5. if the LLP has made a defau t '" 1 
'. t·ve financial years; or 

I f any five consecu i 
Solvency or annua return or . . . t and e uitable that the LLP be wound up. 

6. if the Tribunal is of the opinion that it is JUS q 

Question 7 

h 
. d' 'd 

I 
h' h shall not be: capable of becoming a partner of a Limited Who are t e ,n 1v1 ua s w 1c 

Liability Partnership? 

Answer: -

Provision: (Section 5 of the LLP Act,2008) 

Any individual or body corporate may be a partner in a LLP. However, an individual shall not 
be capable of becoming a partner of a LLP, if-

1. he has been found to be of unsound mind by a Court of competent jurisdiction and the 
finding is in force; 

2. he is an undischarged insolvent; or 

3. he has applied to be adjudicated as an insolvent and h' 1· . . . 
is opp 1cat1on ,s pending 

li_~!IN_DR~SH GANO~ 



\\'1,llt are the effects of registration of LLP? 

Answer: -

~: (Section 14 of the LLP Act,20081 

THt LIMIHO llAlutnv PARJN(l{SUIP 

""re.gistrotion a LLP shall, by its name. b 
v" . e capable of-
o) suing and being sued; 

b) acquiring, owning, holding and developin d 
g or isposing of prope t h h 

immovable. tangible or intangible; r Y, w et er movable or 

') having a common seal, if it decides to have one; and 
d) doing and suffering such other acts and th· b . 

ff 
ings as od,es corporate may lawfully do and 

su er 

QUestion 9 

What do you mean by Designated Partner? Whether it is mandatory to appoint Des,gnoted 

partner in a LLP? 

Answer: -

Every limited liability partnership shall have at least two designated partners who ore 

individuals and at least one of them shall be a resident in Indio: Provided that in case of 

a limited liability partnership in which all the partners are bodies corpo~ote or in which 

one or more partners are individuals and bodies corporate, at least two ind1v1duols who 

are partners of SJch limited liability partnership or nominees of such bodies corporate 

shall act as designated partners. Explanation. For the purposes of this section the term 

resident in India means a person who has stayed in India for a period of not less than one 

hundred and twenty days during the financial year. 

2. Subject to the provisions of sub-section (1), 

A) if the incorporation document 

) 
. . h t b designated partners such persons shall be designated 

a specif ,es w o are o e · 

partners on incorporation: or 
f time to time of limited liability partnership 

b) states that each of the partners rom h II b designated partner 
I"\/ partner s a e a 

is to be designated partner, eve.' 

.aletGANDHI ] 
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ted partner Y . 
1

11\tt t(f 
c) Any oortner may t,ecorne a de.S1gno y cease t o be a designated P<lrtn · nd 

O 
partner mo er 

11 

liobilitv partnush1p a~r·eement 
O 

• ement 
accordance with limited liability partnership ogre 

. d partner in any limit ed liability portnersh 
3. An indi\ iduol sho11 not become 0 de.Signote h t o the limit ed ltability partne h ip 

u-,less he hos given his prior consent to act as sue rs 

1

P 

1

11 
·b d 

such for.,, and manner os may be prescri e · 
. . . . h. holl file with the Registrar the particulars of every 

4. Every hm1ted hab1hty partners 1P s individual who has given his consent to act as designated partner in such form and manner 
as may be prescribed w,th,n thirty days of his appointment. 

5. An individual eligible t o be a designated partner shall satisfy such conditions and 

.-e.quirements as may be prescribed. 
6. Every designated partner of o limited liability partnership shall obtain a Designated 

Partners Identif ication Number (DPIN) from the Central Governme nt and the provisions 
of sections 153 to 159 (both ,nclusive) of the Companies Act. 2013 shall apply mutat

1
s 

mutandis for the said purpose. 

Question 10 
·LLP 1s on alternative corporate business form that gives the benef ,ts of limit ed liability of 
a company and the flexibility of a partnership". Explain. 

Answer : -

'" s orm t at gives the benefits of limit ed liability of UJ> 1s on alternative corporate bus· es f h · 
a company and the flexibility of a partnership. 

1. ~11:m!~f!J.Lct~ULty_: 
Every partner of a LLP is for th but not of other partners.(S t · e p

2
urpose of t he business of LLP. the agent of the LLP 

ec ,on 6 of the LLP A will be limited to their ogre d . . . ct• 2008). The liabil ity of the partners e contr1but1on m th LLP h' . I for the full extent of ·ts e , w tie the LLP it self will be hab e 
1 assets. 

2. fl~ l'2tlitx.!>Lt1..l!Qct1J~r~b!lt 
The LLP allows its members the fl ·b ·i· ex, 1 1 ty of or · · partnership based on a mutual! . ganizmg their internal struct ure OS 

0 

y arrived agreem t Th professionals and enterprises . . en · e LLP form enables entrepreneurs, . . . prov1d1ng servic f . . . d technrcal d1sc1phnes to form . es O any kmd or engaged m scient1f ,c an 
commercrallv 
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ef f1c1ent vehicles suited to th • . e1r requirement Ow . . . 
operation, the LlP 1s a suitable h 

I 
s mg to flex1b1hty in its structure ond 

ve ic e for s II capital. mo enterprises ond for investment by venture 

~ion 11 

What 1s the procedure for mamtena f 

I 
Limited Liability Partne sh d nee o books of account, other records and audit of 

r 1P un er LLP Act 2008? 

Answer: -

Maintenance of books of account, other records and audit etc. (Section 34 of UP Act 

2008): ' ' 

1. The LLP shall maintain such proper books of account as rr.ay be prescribed relating to ts 

affairs for each year of ,ts existence on cash basis or accroa, basis ond according to 

double entry system of accounting and shall maintain the some at ts registered office 

for such period as may be prescribed 

2. Every LLP shall, within a period of six months from the end of each finonc10 year prepare 

a Statement of Account and Solvency for the said financial year as at the last d<fi of rhe 

said financial year ,n such form as may be prescribed and such statement shall be signed 

by the designated partners of the UP. 

3 Every LLP shall file within the prescribed time. the Statement of- Account and Solvency 

prepared with the Registrar every yetJr in such form ond manner and accompanied by such 

fees as may be prescribed 

4. The accounts of LLP shall be audited in accordance with such rules as rr.ay be prescr•oed. 

Question 12 

Explain • Small limited liability partnership. 

Answer: -
"Small limited liability partnership [Section 

2
(taH 

It means a limited liability partnership· 

= L 
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=CA~:·=F:O;U;N;O:A::T;IO;N-=LA=:W~:Q;_U:_-:_~::.~:::: ty five lakh rupees or ,eed twell • such I: 
ootS not ex be prescribed; and ' Q• 

(,) 1he contr1Wt1on of wh ch. r,.,pees, as rr,t1'( 
d f 1vt. ,rort d Ql!IOunt. not vccee 1"'9 ent of Accounts an Solvency f 

the statem I kh Or lf-.t 
f 

which OS per t exceed forty O rupees or such L 
(11) the rumovu O ' •. 1 r dotS no . "'9htr . . ly d ,,,, f 1not1Cllll ~ • ,..,.,y be prescribed: or 

1mmed1ate prece 1
•7 ,-uptt-5, oS ""' 

ding frf:Y crort amount. not excee _,.,.., be prescribed, and fulfils such • 
, jrtll1t.llfS as """1 •trJris 

(111) which ,neeTS such otnU reqlJ • d' 
Olld conditions as rr,ay be prescribe ' 

Question No. J 3 
-..w.rship firm? 

Di'fuen·iare betwe.£11° uP Cllld O 
I""··-

AnsMr-Prov,sion: {The uP Act,ZOOBJ 
. ---....--:~--;-:-;::---- Umiud Uibility PartnefShip 

Partnership Firm 
Basis for 
Co~rison The Indian Partnership Acr 

The L,m,ted Liability Regulatmg 
partnership Ac1. 2008. 

1932. 
Act 

1 It is not a body corporate. 
Body It is o body corporate. -, corporate_ It is a group of persons with no 
Separate It is o legal entity separate 

legal from ,ts memberS. 
separate legal entity 

entrry ~ 

Creation It is created by a le.gal process It is created by on agreement 

called registration under the between the partners. 

l Registration 

L!.P Act, 2008. 1 I Registration is mandatory. LI.P Registration is voluntary. Only 
CG/l sue and be sued in its the registered partnership firm 

own name. can sue l I 
the third parties. 

Perpetual The death, insanity, retirement The death. insanity retirement 
success,on or insolvency of the portner(s) or insolvency of the portner(s) 

does not affect ,ts existence of may affect its existence. It hos 
UJ>. Members may join or leave no perpetual succession 
bu1 ,ts 
existence continues forever. 

Name Nome of the UP to contain the No guidelines. The partners can 
word limited liability have arry name as per their 
partners (UP) as suffix. choice. 

[fl l'.A - 61111 1 
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Liability of each r . partner 
im ted to the extent t Liability of each part,;-r is 

con-rribution except in o agreed unlfm1ted It can be extended up 

-
~~;:--~Ecas~e~o~f~w~i;llf;u~1;f~r~au~d::;7.::-::--;--:-=- 1t~o~t~h;e personal assets of the 
~~ut!Ml Each portner can b. ·d rtners. 

I 
. in the LLP E -- -

ogencY by his own acts but not the ach partner con bind the firm 

D~;,;~-;;i")ollt~h~e~r~;rt:n:e~rts=:-=--:--:----Los~ well as other partners by h s 
{)eSigna'ted At least two designated own a_c_ts ____ _ 
part.ners partners and at least f There 1s no provision for such 

one o t 

I 
them shoJ; be resident in par ners under the Indian 
India. partnership Ad. 1932. 

QueStion No. 14 

Answer:-

!![ovision: [The UP Act,2008) 

Limited Liability Partnership 
. n 

Act The LLP Act, 2008. 
Members/Partners The persons who contribute to 

LLP are known as partners of 

Internal governance 
structure 

Number of members 

/partners 

I 
the LLP. 

The internal governance 
structure of a LLP is governed 
by agreement between the 

rtners. 
Name of the LlP to contain the 

word ·umited Liability 
partnership" or •UP" as suffix. 

Minimum _ 2 members Maximum 
- No such limit on the members 

I in the Act The members of the 
LLP can be individuals/or b~dy 

t throLJgh the nominees. 
corpora e 

Limited Liability Compo.ny 

The Com anies Act. 2013. 
The persons who invest +he 
money in the shares ore knowr 
as members of the company. 

1 The internal governance 
structure of a company is 
regulated by statute (i .e 
Com nies Act. 2013). 
Name of the public company to 
contain the word ·1imited and 
Private company to contain the 
word ·private limited" as suff 1x. 
Private company: Minimum - 2 
members Maximum - 200 
members Public company: 
Minimum - 7 members Maximum 
- No such limit Members can be 
organizations trusts. another 

business form or 
individuals. 

___ _L--=::::,:::::::::::::::::::::==::::= 

&ANDHG 



CA-FOUNDATION LAW QUESTION BANK THE LIMITED LIABILITY PARTNE 

~~~~;;;;iii;~;i;i;i~;;;;;;~~~~~~~ss2~~~;;;;;~:;i Rs~,~ 

Liability of members 
/ Partners 

Management 

I M ' mimum number of 
directors/ designated 

rtners 

- - -

Liability of O partners is limited 

to the extent of agreed 
contribution except in case of 

willful fraud. 
The business of the company 
managed by the partners 
including the designated 
partners authorized in the 
a reement. 
Minimum 2 designated partners. 

- -- -- --- --- -

Liability of a member- · --..;:1, IS It!\. -.......;: 
to the amount unpaid 

1
ted 

shares held by on tne 

them. 
The affairs of the corn 
managed by board of d~any are 

I d 
,rectors 

e ecte by the shareh Id o ers. 

Private Co. - 2 d irectors Publ' 
Co. - 3 directors ic 

- - - ------
























































































