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by law i.e. the intention to create legal relations, is regarded as a contract. An
agreement is the pre-requisite for the creation of a contract.

Every promise & every.set of promises forming consideration for each other
is an agreement. Thus when an offer made by a person is accepted by another,
an agreement is said to be created. However an agreement is a wider term ,
in comparison to contract. It includes even those agreements which are not
enforceable since they were not created with an intention of forming legal
relations, such as domestic, political or social agreements: R

Thus agreement is the genus of which contract is the species & only those
agreements grow into contracts which create legal relations. - ‘

[ R e

&mmm

Ans. Section 10 provides “all agreements are contracts if they are made by the
free consent of parties competent to contract for a lawful consideration and

with a lawful object, and are not hereby expressly declared to be void”.

Offer and acceptance S ' G

There must be a “lawful offer” and a “lawful acceptance” of the offer, thus
resulting in an agreement. ‘ ‘

Intention to create legal relations B "

There must be an intention among the parties that the agreements should be
attended by legal consequences and create legal obligations. Agreements of a
social or domestic nature do not contemplate a contract. :
Lawful consideration '

Consideration means “something in return”. An agreement is enforceable when
each of the parties to it gives something and gets something in return. The
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eration. Butitmay also consist of
to do something. Consideration

12 UNIT
ney is acommon form x:jf cg:liigl
1 forbearance, and 2 promise to dO

?nnuzfl;c real, valuable and lawful.
Capacity of parties
i m
The parties toan agree
forced by a court ©
(;k) f:l: the age of majority, (b) of soun
contracting by any law.
Free consent
. . .
The consent of the parties must
oluntarily and free will. Section 14
‘;U”d by (a) coercion, (b) undue influence,
or (e) mistake. ]

Lawful object ' ’ .
The object of the agreement should be lawful. It should be authorised or

sanctioned by law. The object of an agreement is un]ayvful i-f it is forbidden by
law or is fraudulent or is immoral or opposed to public policy.

Agreement not expressly declared void
The Indian Contract Act, 1872, has expressly declared certa_in agreements to be
not enforceable at law, e.g. agreements in restraint of marriage, agreements in
restraint of trade, wagering agreements etc. The parties to the agreement should
ensure that their agreement do not fall in the category of these void agreements.

tent to contract; otherwise it cannot
n is competent to contract who is

ent must be compe
) is not disqualified from

erso
f law. Every s ind and (¢

be free i.e. the parties should enter into contract -
14 lays down that consent is not free if it is
(¢) fraud, (d) misrepresentation

Certainty i
The terms of the contract should be certain and definite and not vague. Section
29 states that “Agreements, the meaning of which is not certain or capable of
being made certain are void.” : .
Possibility of performance
Yet another essential feature of a valid contract is that it must be capable of
Perfo_rmance. Section 56 lays downthat “An agreement to do an actimpossible in
itselfis void.” If the act is impossible in itself, physically or legally, the agreement
cannot be enforced at law.
Writing and registration
According to .the Indian Contract Act, a contract may be oral or in writing. An
oral contract is as much enforceable as a written contract. However, if there is
fh il;:)vll}s\;mfl inany law prescribing that contracts should be in writing/registered
» this formality of writing and registration should be followed.

Q.3 “The law of contracts § R = - .
whole Jaw of obligatic:::"ls -n(():tothmme ‘:1111:‘ " o semEa e nor o fithe

Ans, Obligati . - .
with suchg?elg[;?sorl;ll?y arlse &‘.)m,d’ffer entsources. The law of contract deals only
gations which arise from agreements. Obligations which

are 1 S
For example, obligation to obsery,

of the Contract Act.

. (b) Voidable & Void"(‘,(')'ntrgcts

Ans. (a)
S.No.| Void Agr nts

.13. No restitution of benefits is allowed.
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(a
[June 2023, 5 Marks]
[June 2023, 5 Marks]

) Void Agreements & I]legai Agreements

_~ TVoid Contrauss ]
1. An agreement not enforceable by law | A contract which ceases to be enforce-
) is said to be void. able by law becomes void when :\
. ceases to be enforceable
2. It is void right from the beginning|It becomes void subsequently. On ac-
te., ab initio, since one or more of |count of change is law, change in cir-
the essentials of a valid contract are | cumstances or on an accounbl of sub-
sequent impossibility of performance.
Restitution may be granted when the
«| contract is discovered to be void or
becomes void.
(b) |Void contracts 5 | Voidable contracts
1. A contract which ceases to. be|A contract which is enforceable by

enforceable by law becomes void when | law at the option of one or more of
it ceases to be enforceable. the parties thereto, but not at the
option of the other or others. Thus

it is enforceable at the option of the
— aggrieved party.
It is valid at the time of formation & |It may be voidable right from the

remains valid till an event takes place | beginning or voidable .subsequently.

which results in the contract ceasing|It remains valid if the aggrieved party
does not elect to avoid it within a

missing.

to be enforceable.
reasonable time.
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¢ is voidable right from the
A oont” ,l; consent is  caused by
= ° undue influence, fraud or
- epresentation. A contract becomes
m‘s'i danlﬂ subsequendy on ?ooount
v?brcadl of contract or failure to
° the contract at the time fixed,
is of essence of the contract,
- partymncla_i.m damages
ined by him, if any.

hmll:

for loss
Ilegal agreements

agreemen i id agreement.
is narrower in scope than a vol :
ts are votuxis but all void agreements are not necessarily
nent with a minor is void, but not illegal.

isi ther agreements
Whﬂnanagreementlsﬂleg?l,o T agr .
teral to it are also tainted with illegality,
Ilateral to a void agreement are not

b. Collateral Transactions :
which are incidental or collai
hence void. However agreements
necessarily void. . T : -

¢. Restitution: In the case of illegal agreement, no right/remedy is available

to either party. Hence money paid under an i]lega! agreement cannot
be recovered, Under section 65 if an agreement is discovered to be void

compensation for it. ! .
d. Punishment: In case of an illegal agreement the parties may be punished

there is no such punishment. : )

0y

‘Ans. (a) Unenforceable Contract. An unn:eabl contract is one, which
su!ﬁ:rs from some technical defect. It is valid in itself, but is not capable of
bemg.:nfomed in a court of law because of non-observance of some technical
formalities such as insufficiency of stamp, want of registration, attestation
etc. Iz:;.'mf:rwses suchthooguf-:zts tfmn be enforced if their technical defects are

remor example, the defect of under stampi ) i
the rght vatoe f » @ er ping can be removed by affixing
ggm:;i- Quasi Contract is acontract in which there is no intention
5 Pparty to make a contract but law imposes a contract upon

parties. These

created by law m‘m”‘““‘ i corracts but they resemble a contract which is

obligations when there i no real contracy. por e CreLes legal rights and
£800ds to return them or ljabﬂ;»nu.ac" For example; obligation of finder of

e to repay it back:

any person who has received advantage/benefit must restore it or make

under the criminal law, in case of a void agreement (which is not illegal)
.

ty of person whom money is paid by mistake
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CH.1:
! : NATURE oF CONTRACT

In case of a unilateral contract, onl
:])d the other party.has performed hymone

15

their promise ; o | > /
Bombay. Such contracts arealso called as cong of carrying him from Nagpur to
or one—'side‘_i contracts,

|

isa dorpestic agreement [no intention to create legal

relations]. .

coolie i uniform carried s Taggags From the vaiiwey Siaifors

( i without being asked by Y to do so. Y does not make any attempt.

| tostop X from carrying the luggage. Is Y bound to make payment to X?|
Ans. Hint: Yes [implied contract : implied offer & implied acceptance (silence

as manifestation of acceptance)]. :

68 Arun has two cars - one of
He offers to sell one of the
i =

Ans. Hint: Implied contract - a contract that can be understood from the conduct

of the parties - Mr. W is bound to pay the fare for availing the transportation
services. .




UNITI: INDIAN CONTRACT ACT, 1872

a yor=

d be certain

reated - the terms of contract shoul

- ; id conct isc
Ans. Hint: (i) A vali i
or capable of being made certalr <ibility of performance - void ab initio.
. _i 1 1
(i) No contract 1 created - impoS ents are mere agreements and

i !
(éi) No contract is created - domestic agre : ‘
not contracts. .
(#v) No contract is created - political agreements are mere agreements and not
iv) No e :
enforceable.

[Indian Contract Act, 1872.

() A coolie in uniform picks up the I

. the railway station without

-'3" de so.
" (i) Obligation of finder of lost goods to return
(i) A contracts with B (owner of the factory) for the
* of sugar, but before the supply is effected,
 factory and everything was destroyed. .. .
Ans. Hint: (i) Implied contract. The contract.can be inferred from
of the parties. .
(i) Quasi contract. In case of quasi contracts, without the existence of an
agreement, the law imposes’obligations on parties, similar to those arising
under contracts.. N ;
(iii) Void contract. A contract which is valid at the time of formation, but
becomes void or ceasés to be enforceable subsequently, due to change in law
or change in circumstances.

B

10.12 Explain the type of contracts in the

X promise to sell his scooter to Y for 71
3 nfx,lfns en procured by Y at a gun point. o
(i) Abought goodsfrom B in 2015. But no payment was made till 2019.

E (ﬂi) ,4 o give tuitions to 'H; a pre-engineering students, from the
3! and Hin conmdemﬁo? promises to pay G %5,000 per
o SRR S g [RTP May 2021]

Ans. Hint: () Voidabler; he Begitiniag o
b, voidablgx)-j ‘glgidfragllzel lt';lgeh[t)ﬁ'cim the beginning. Contracts created by coercion
X, the aggrieved p eginning. The contract is voidable at the option of
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;i) The contract becomes void subsequent]
debt be
recover
(i)
contract,
minon

17

comes time barred on expj y & ceases to be enforceat
the debt from B. PIry of 3 yrs. under law of unﬁtatif;i Aecaasnnd:)et

The contract is executory in nature 4
performance of parties is dye, 'Ho\:
then the contract shall be void ap i,; tio

Te at tl'le time of formation of
ever if in the given case H is a

B i ? : of the t] o B 1
em for loss incurred in the o Ae : ‘“'e:s ﬁ"ent‘l!lse, wanted to
e Indian Contract Act, 1872 patty ’ dvise as per providesy
uld your answer differ if the said party had been a . Sk |
car celebration Party” organized by Ra dhal;a Contributory 2023

; o [June 2023, 4 Marks]
Ans. According to the provisions of the Indian Contract Act, 1872, all agree-
ments are not contracts. Domestic, social & political agreements a.re not con-
tracts as they are not backed by the intention to create legal relations and hence
are not enforceable by law.

In the given case, Radha invited her friends to her birthday party; in a hotel,
‘for which she deposited non-refundable security, but few of her friends did not
turn up for the party and she wishes to sue them.

Applying the above stated provisions it is evident that the given case is of a
social agreement which was made without the intention of creating legal rela-
tions and as merely an agreement and not a contract. Thus Radha cannot sue
her friends for the loss, resulting from their.not attending her birthday party,
despite having accepted the invitation.

The answer would still remain the same if the party had been a contributory
New Year celebration party, since it would still remain a social agreement not
intended to be made with the intent of creating legal relations and would not
be enforceable by law.

B




OFFER & ACCEPTANCE |
'LONG ANSWER QUESTIONS: (AR (| SN 1 TR

0.1 What is an offer? List the essentials of a valid offer. [RTP Nov. 2019]
Ans. Section 2(a) of the Indian Contract Act defines a proposal as:
“When one person signifies to another his willingness to do or to abstain from

doing anything, with a view to obtaining the assent of that other to such act or
abstinence he is said to make a proposal”.

The person who makes the offer is called the ‘offeror’ or 'pram.isor’ and the
person to whom the offer is made is called the 'off_eree‘ or ‘promisee’:
1. An offer may be express or implied.
2. An offer may be specific or general.
3. An offer must be made with a view to create legal relationship.
4. Offer must be distinguished from an invitation to offer.
5. An offer must be communicated to the offeree. ;
6. The terms of offer must be certain & may include an act or an abstinence
7. An offer may be conditional and all special terms & conditions must be.
‘communicated along with the offer. : )
8. An offer must not be “negative” in terms. An offer should not contain a term
the non-compliance of which would amount to acceptance.
9. An intention to make an offér in the future does not result in an offer.

als of a valid acceptance? |
! N oy = = _ [Jan. 2021, 7 Marks]
Ans. Section 2(b) states that "A p when accepted becomes a promise”
a.nd deﬁns ‘acceptance’ as “When the person to whom the proposal is made
n@xﬁshisamntbflﬂo.dwmposalissaidtobeaccepted."
1. Aaxptmuznumbeabmlaleandun_qudiﬁed

2, Ammmbegivenonbrbythepasantowhomtheoﬂ'erbmade.
3. :’Wmmbfapressedinmrds,spokenormnenormaybegiven

18
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CH. 21 OFFER ¢ ACCEPTANCE,
4, Acceptance must be exp
ome usual ang
8, Acceptance must be Communicated

" 6. Acceptance must be given wigpy,. ,
lapses and or is revoked,
7. Acceptance must succeed the offer.
8. Rejected oﬂ'grs can be accepted only, if retewed
9. Generally accepiance cannot e Presumed from silence

[0 e e mesles o revocatlon of & oiTer s per he Tian Camset

Act, 227 h P 3 : [Nov. 2018, 5 Marks]
Ans. As per the provisions of the Indian Contract Act, 1872, the follond

the modes of revocation of an offer :- ' ’ ollowing are

(i) By notice: An offer may be revoked by commun

offeree by the offeror before the
pleted as against him,

(i) By .Lapse af time: A prop(.)sal stands revoked by the lapse of time pre:
scribed for its acceptance if communication of acceptance is not made.

(iii) By fa?lure to ftflﬁl condition precedent: Sometimes the offermay impose
certain conditions, such as executing a certain document or depositing
certain sum of money (earnest mo

ney), which are required to be -
plied with prior to acceptance. If th a ton

e acceptor fails to fulfil the conditions
precedent to acceptance, the offer is treated as revoked,

(v) By death or insanity of offeror: An offer stands revoked if the offeror
dies or becomes of unsound mind before acceptance and the fact of his
death or insanity comes to the knowledge of the offeree.

(v) By counter offer: When acceptance is given by the offeree on terms &
conditions different from the ériginal offer then the offer stands revoked.

.(vi) By death or insanity of the offeree: If the offer is specific the offer stands
revoked when the offeree dies or becomes of unsound mind, before the
acceptance of the offer.

(vii) By destruction of subject matter: When the subject matter of offer is
destroyed prior to acceptance, then the offer stands revoked.

(viii) By change in law: When the offer becomes impossible due to change in
law prior to acceptance, thereby making it unlawful then the offer stands
revoked.

(ix) By non-acceptance of the offer as per the prescribed mode: W}'len e
offeree sends acceptance in a mode other than the mode prescribed by
offeror, the offer may be treated as revoked.

19
ressed in the

preseribed
manner or when n
reasonable manyy, othing

by the acceptor,

reasonable time qnq before the offer

ication of notice to the

communication of acceptance is com-
»
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r & Asid

P ake identical offers to each other,
Ans. (a) Cross &ﬁﬂl ‘gh: 21’2\;}!:;:}::;; rc;-lffer, then such offers are known as
Mthoultif:;wﬁeseo;f:rsg are independent & identical and do not constitute a
cc;fatt unu.l acceptance is given to any one of the.m. - &y

(b) Counter Offer: When offer is accepted on terms Or conditions f:;:hfferent than
 those set out in the original offer then it amounts to c_ounter offer. A counter
offer results in rejection of the original offer and creation of a new offer. Once

a counter offer is made by the original offeree, he cannot s.ubseql'lcntly accept

the original offer; since the original offer stands revpked. Itis only ‘1f acceptance

is given to the new offer that a contract shall be created. -, ,

(c) Invitation to offer or invitation to treat: It means supply of information ‘

so, that the negotiations can start and the other person can bc? moved to make
an offer. It is an indication that the inviter is willing to enter into negotiations
but is not yet prepared to be bound. A response to invitation to treat does not
lead to an agreement. In fact it generates an offer. »

An invitation to offer is a statement made by a person with a view to elicit

response and negotiate a deal, without expressing final willingness to contract.

An invitation to offer, when responded generates an offer. :
The following are few examples of invitation to make an offer;
¢ Catalogue of goods is not offer, but only an invitation for offer.
.# Display of goods with price tags in 4 self-service shop is merely an invi-
tation to offer. ) 4 .
# A tender notice does not amount to an offer; it is merely an invitation to
contractors for making offers. e TR PR
* A prospectus issued by a company to purchase its shares or debentures
is an invitation to offer. P G . W
iy ¢ Amenucard in a hotel is an invitation to offer, etc.
us an offer is an expression of final willingness to do or not to-do something,

::lﬂti,'l ;1 ‘élii\;ltto tgbtain assent of Fhe other person. Whereas invitation to an offer
b generatiof:sofmad terms fgr Degotiating business and while an offer-results
acceptance in its response, an invitation to an offer results in

generation of offers in its response. '
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CH. 2 : OFFRR & ACCEPTANCE

21

be regarded as acceptance of the offer.

: L “ ’e%" o Lr 020}
Ans. The communication of offer completes when the offer comes to the
knowledge of the offeree. (RN
The communication of acceptance completes at different times for the offeror
& the offeree, as under: :
i) As qgaimt- the .oﬁ‘eror: The communication of acceptance completes as
_against the offéror, when the letter of acceptance is put into a course of
transmission by the offeree to the, offeror, so as to be beyond the reach
& power of the offeree. After such communication, the offeror is bound
by the acceptance.
(i) As against the offeree: The communication of acceptance is complete as
against the offeree. When it comes to the knowledge of the offeror. After
such communication, the offeror has a right to bind the offeree by his

acceptance.

Ans. Hint: No, there is no sale because the display of the article at the shop
window is only an invitation to offer and not an offer [invitation to an offer does
not result in generation of acceptance, instead gives rise to an offer]. ’
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UNIT 11 : INDIAN CONTRACT ACT, 187.

g:hjs ﬂd“: mﬁ?ﬁ?:ﬂﬂi' Comment on whether he is bound
::lymtb;ec-s'm terms.
?gi:ﬁ:::nl:;fgiltl)ndi!ions
same shall be binding on offeree]

Q.9 State when the communication will be complete in the following
cases:-
(i) Dproposes, byaletter,
(ii) E accepts D’s proposal.
(iii) D revokes his proposal by a telegram.
(iv) E revokes his acceptance by telegram
Ans. Hint:-
(i) When E receives the letter - : ' . .
(i7) Against D, where E posts letter; Against E, when the letter is received by
D

read them or not [if

h:
be bound by them whether he has th the offer, then the

are communicated alongwi

to sell his printing machine to E for T 50,000.

(i7i) Against D, when he sends the telegram; Against D, when he received the
telegram
(iv) Against E, when he sends the telegram; Against D, when he receives the
telegram. .
0.10 “Good Girl” Soap Co. advertised that it would give a reward of
T 1,000 who developed skin di: after using, “Good Girl” soap of the -
company for a certain period according to the printed directions. Miss
Rakhipurchased the advertised “Good Girl” and developed skin disease in
spite of using this soap according to the printed instructions. She claimed
reward of ¥ 1,000. The company refused the reward on the ground that
offer was not made to her and that in any case she had not communicated
her acceptance of the offer. Decide whether Miss Rakhi can claim the
reward or not. Refer the relevant case law, if any. o :

{lmz l':int: Miss Rakhi can claim the reward, since the advertisement here is
in the form of a general offer [Carlill v. Carbolic Smoke Ball Co.]

2:.: mac:C:MjmmsedMuﬂ hishouse to Ramanathan. Ramanathan
ptance by post. Next day, Ramanathan sends a telegram

withdrawing his : A
the lightof the folloyiner winge. e the validity of the acceptance in

(i) The telegram of .
R befoml‘:‘:’:?:ﬂon of acceptance was received by

A

e
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CH.2: OFFER & ACCEPTANCE
i) The telegram of revocation anq
@ e ; letter of P both reached
Anss Hint: (i) Revocation is valid g

s, nd there j - N
pefore the letter of acceptance. €15 no contract as it has reached

(i) Revocation is valid and there s no

; ontract i .
telegram about revocation first and reads f Ramaswami opens the

t.

vocation is not valid and the contract s f, -i i

ﬁ:ter of acceptance first and reads it. et Reomiomemt opeoa T

Q1zA shop-keeper displayed a pair of

't;g'of % 2,000 was attached to the dre.

rushed to the cash counter. Then she
ayment and pack up the dress.

dress in the show-room and aprice
$s. Ms. Lovely, looked at the tag and
asked the shop-keeper to receive the

h The shop-keeper refused to hand-over
the dress to Ms. Lovely in consideration of the price stated in the price

tag attached to the dress. Ms. Lovely seeks your advice whether she can
sue the shop-keeper for the above cause under the Indian Contract Act,

1872. i [Nov. 18, 3 Marks]
Ans. An offer must be distinguished from an invitation to make an offer. An offer
is the final expression of willingness by the offeror to be bound by the offer if the
offeree chooses to accept it. On the other hand an invitation to make an offer
is made with the intention to negotiate business on the terms specified broadly
in the invitation, with any person who comes forward with an offer. Thus the
offer is made with the intention of procuring acceptance whereas invitation to
make an offer is made to procure offers. The acceptance of an invitation to an
offer does not result in the formation of contract and only an offer emerges in

, the process of negotiation. A price tag attached to an article displayed for sale

does not constitute an offer. It is merely an invitation to offer.

In the given case the dress displayed in the show-room with the price-tag:
constitutes an invitation to make an offer. The act of Ms. Lovely of picking up the
dress and producing at cash counter for payment at the price mentioned in the
price tag amounts to an offer. The shop-keeper is not bound to accept the offer.

Thus the shopkeeper is not bound to sell the dress as no contract exists between
to sell the dress as no contract exists between Ms. Lovely and the shop-keeper
and hence she cannot sue the shop-keeper.

0.13 Shambhu Dayal started “Self service” system in his shop. Smt.
Prakash entered the shop, took a basket and after !aw of her
choice into the basket reached the cashier for paym cashier
refuses to accept the price. Can Shambhu Dayal be con_lpelled to sell Ehe
said articles to Smt. Prakash? Decide as per the provisions of the Indian
Contract Act, 1872. [MTP May 2019, MTP July 2021]




[NDIAN CONTRACT ACT, 1872

24 : i the form of an
ice shop is 1
i oods in a self service s form of

Ans. Hint: The djspll”;izf,ifgoods & producing them fg:; lszy;u:: tiocash ::;
invitation to oﬁer.selfc the customer to purchase the g e T i oy e
risgerrAaimeie tsl;.hg, price being offered and agrees to :
the cashier accep!
created. . R

i Shambhu Dayal cannot .
- lhchﬂhsfnh?ize he has rejected her offer to buy the sai

t.

:;n contract is created between them.

clegram to K asking - "Will you

oh the lowest cash price.” K rep €8

: dtiamnmmmﬂPmkfmm”

telegram. “We agree to buy Bum?‘u'ﬂnﬂ Pm:lt:e

d by you. Send the ﬁdedeeds.; ‘Comment on the V:
o

Ans. Hint: A quotation price is merely an in 0 I

replied to H' 'sqquery by sending a price quotation. Agreeing to or accgptmg the

price quotation does not amount to acceptance. Thus no contract 1s created
between H & K and K is not bound to sell Bumper Hall Penn.

{0115 X purchased a steamer ticket for

UNITI:

pelled to sell the articles to
d articles & therefore

<

vitation to an offer; thus K has merely

n. Terms & conditions were printed
e of the conditions prescribed that the shipping co)
lbe liable in the event of loss, injury or delay to the passe:
uggage. X did not see the back of the ticket and there was1
the face of the ticket to see the back for the terms & condi
journey X’s luggage is lost due to negligence of the staff o
%ﬁm from the shipping company which denies its i
‘B that the company has expressly excluded its liabi
'offormation of contract comment whether the shipping cor :
Is tenable in the context of provisions of the Indian Contract Act, 1872,
Ans. Ess_entials of a valid offer; the special terms & conditions must also be
commumcatec} alongwith the offer so as to bind the offeree. If the special
terms & conditions are not communicated the same shall not be binding
on the offeree. Further the party prescribing such special terms must make

reasonable efforts to bring such speci
f pecial terms to the knowledge of th
party at the time of formation of contract. et other

Th : - "3 '
us in this case X shall be entitled to compensation for his loss from the

hippi . .
Shipping company, despite the special term exempting the company from

its liability since th indicati
afiemtion g b Te Was no indication on the face of the ticket to draw X’s
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if

__(RTP Nov. 2019)

of]
or res; R " :
that his silence implies acceptance,

Further under the provisions of the Indian Contract Act, 1872, an offer shall
be regarded as invalid if it binds the other party to reply or if it contains any
terms, the non-compliance of which may be assumed to amount to acceptance.

Thus t he offer is invalid & A proposition is incorrect & B's silence would not
amount to acceptance. .

e Corfjunicates ac‘.:eli_’ta“ce after 1 week then also no contract shall be
created since the offer is invalid. » !

'0.17 B sent a draft agreement relating to supply of coal and coke to,
‘Manager of a Railwa; mpany for his acceptance, The Manager wrote
“approved” on the same and put the draft in his table drawer, intending
ent it to the company’s solicitors for a formal contract to be drawn up.
By oversight, the draft agreement remained in the drawer. Comment on
the validity of the contract in the light of the Indian Contract Act, 1872..
Ans. A contract is created the moment an offer, made with the intention of
creating legal relations, is accepted. However acceptance to be valid and binding
must be.communicated. Thus efforts must be made to bring the acceptance
into the knowledge of the offeror, i.e. acceptance must be put into a course of
transmission to the offeror by offeree. -

In case of written communication metely writing the word ‘accépted’ or
‘approved’ on a draft agreement would not amount to acceptance for the purpose
of creation of contract unless efforts are taken to bring such acceptance into

" knowledge of the offeror.

Thus in the given case ng contract comes into existence even when the
manager writes ‘approved’ on the draft agreement since no steps were taken
to communicate the same.

Q.18 Mr. B makes a proposal to Mr. S by post to sell his house for 2 10
lakhs and posted the letter on 10th April 2020 and the letter reaches to Mr,
S on 12th April 2020. He reads the letter on 13th April 2020. Mr. S sends
his letter of acceptance on 16th April 2020 and the letter reaches Mr. B
'on 20th April 2020. On 17th April Mr. § changed his mind and sen:‘;;
telegram withdrawing his acceptance. Telegram reaches to Mr. Bon &
April 2020, Examine with reference to the Indian Contract Act, 1872 i—
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I CH.2: OFFER & ACCEPTANCE -

1 this reason that revocation is made b
a telezn: v:-. mombl:k:ly 10 be read {)eafof::(;:;;\::::;f:co:\r:\unicmSon
C .
ﬁ“;“Mh:_"Bc togclhcrl, lhe:\ l_‘:’m‘"’fmceptnnce and tele; ‘; voc
reach tion of shall most Yikely read the tojeares o
t in revocation of acceptance for him a5 ye)) ® Ielegram which wi

ovt : ) dian Contract Act, 1872, the
1o the provisions of the Ini ;
wund from the offerorto the offeree takes place
cationof offer 500 case of communication i

ledge of the offeree. In
to the know! ::8:‘ communication shall take place when

Ans. () According
completipn of comm!
when the oﬂ'crcome; et
f offer by post, such a con
Szeolen'er of offer is received and read by the offeree.
In the giveri case, the letter of offer is posted by Mr. B on 10th April, which is
" received by Mr. S on 12th April and is read by him on 13th April.
i jcation of offer
Thus applying the above provisions it is clear that lhe commun
sent by M{‘; - the offeror, completes on 13th April, i.e. when it comes to the

knowledge of offeree - Mr. S. . ;
munication of offer an
!

(#) According to the rules for completion of com
the Indian Contract Act, 1872, acceptance completes at

acceptance under

different times for the offeror and the offeree. Acceptance completes as
against the offeror, the moment the letter of acceptance is put into a course of
transmission 1o the offeror by the offeree so as to be beyond the reach of the
offerce, Thus in case of acceptance by post, the liability of the offeror under
the contract is created the moment the letter of acceptance is posted by the

offeree and is out of his reach. :
Further accep pletes as against the offeree when it comes to the
knowledge of the offeror. in case of acceptance by post, the liability of
tbec';tferec under the contract shall be created when the letter of acceptance is
rro'clwdnndmdbyd:eoﬂm If the offeree desires to revoke his acceptance
validly, he must do so before his liability under the contract is created i.e.
hﬁm&cwm to the knowledge of the offeror.
In the given case, Mr. S, the offeree sends his
Fhe gi , Mr. S, acceptance by post on 16th
UA:ﬂlu“n:lr‘c:fm@f!:‘ Mr. !:‘rd; offeror, by 20th April. Howcvcr after posting
— l7thm", - S revokes the same by sending a telegram for
z lpﬂmhﬂ:;:;vemudprwmmnkeﬁdcm that since the revocation
of‘wq’""“ made by Mr. S before the completion of communica
pm—— o, etion, ication
be enf omed.l““ W. standsyalidly revoked and cannot
(i) According 16 the provisio, :
dbﬂhdtle.acroh ﬁgm‘:fc‘m“‘“_fm.wﬁ,in the event
logether, whichever is read first js treated as eﬁ'orc"m:am-"°“l'¢l¢:hingthcofferor
ve, However it is because




s S e
/LONGANSWER QUESTIONS SR
Q.1 What i the law relating to minor’s a7
e Lt i e 3%, %
ST T T g
Vi =l B Fod
Explain the minor's position in an agre : —
Ans. The law regarding minor's agreements may be summed up as under:
1. An agreement with a minor is void ab initio: An agreement with a minor
is absolutely void and inoperative. ] :

2. No restitution : Restitution means ‘restoring’ (z..
thing to its proper owner. A minor cannot be directed to return benefit
obtained under a void agreement (because sections 64 & _65 which deal
with restitution do not apply to a minor). However, accord.;{lg to the fio'c_-
trine of equitable restitution, the goods and property which are still in

,

e. giﬁng back) of some-

condition that it does not involve any personal liability of the minor.
3. Minor can.be a beneficiary : The Court protects thé Tights of minors.
Accordingly, any contract, which is of some benefit to the minor and un-.
der which he is required to bear no obligation, is valid. In other words, a
minor can be a beneficiary e.g., a payee, an endorsee or a promisee under
| a contract. Thus, money advanced by a minor can be recovered by him
/ . by a suit because he can take benefit under a contract., .
4. No ratiﬁcz‘ztion': A minor’s agreement being a nullity and void ab initio
;Lan.:i r:i)n exxt;tence in -the;ey? of law. It cannot be rat?'ﬁed by the minor on
g the age of majority, for, an agreement void ab initio cannot be
made valid by subsequent ratification.
5. grﬁemrz;lfezgnm;ﬁl iz;iso :111;; (z;ply :‘io aminor : i.e., aminoris not estopped
entefed into an agreement » ftler 1er to avoid a contract, even if he has
Inother words, where an migora €'y representing that he was of full age.
heis of age majority ang thereh T?P;esents fraudulently or otherwise that
with him, then in Y Induces another to enter into a contract

an action foy oo
estopped from setting ypy minorirtl;rjed on the contract, the minor is not

28

S

possession of minor can be recovered from him, if so required with the
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CH.3: ‘
CAPACITY TO conTRACT -

Minor's liability for necessaries - A minor is ’not personally li

i i j y liable for the
gfl:::s:;:z srxppheé to him but his Property is liable for payment to the
Necessaries would iinclu(}e such it_ems as food, clothing, accommoda-

- tion, EXPEnses on education, medical treatment, etc. and not items of

comfort orluxury. It would depend on socio-cultural status of the minor.

Specific perff)rmance S _Since' an agreement by a minor is absolutely void,

the court will never direct ‘specific performance’ of such an agreement

by him. .

8. MinorPartner: Aminorbeingincompetent to contract cannotbea partner

" ina partnership firm, but under section 30 of the Indian Partnership Act,
he can be admitted to the ‘benefits of partnership’ by an agreement exe-

"1 cuted by his guardian on his behalf, with the consent of all the partners.

9. Minor Agent :-A minor can be an agent (Sec. 184). He shall bind the prin-
cipal by his acts done in the course of such an agency, but he cannot be
held personally liable for negligence or breach of duty. -

10: Minor and insolvency : A minor cannot be adjudicated an insolvent, as he
is incapable of contracting debts. Even for necessaries supplied to him,
he is not personally liable, only his property is liable (Sec. 68).

11. Minor as a shareholder : A minor can become a shareholder of fully
paid of shares through transfer, if he applies for registration of transfer
through his guardian. However, if a minor makes application for shares,
the company will refuse to allot him shares because being incompetent,

. he will have no liability to pay the amounts due on the shares.

12. No liability of parents or guardians: The parents or guardians of the mi-
nor are not liable for the contracts entered into by the minor. However,

+  in certain cases the parents or guardians of the minor may enter into

“ contracts on behalf of the minor for his benefit. In such cases the parents
or guardians shall be liable to the contracting party. .
13. Liability for torts: A minor is liable for a tort (civil wrong), provided the

tort is independent of a contract.

poln}

[SHORT QUESTIONS:

Ans. (i) According to the provisions of Secti
1872, in the event of necessaries of life sup

plied to an incompetent person




UNIT I ; INDIAN CONTRACT ACT, 1872 :

‘
by another person, that other person is entitled to claim
y an X

: erson, if any.
ies of the incompetent Perse
the properties on to a minor, then person

ied by a pers ;

oo of ufrzﬁiugx];bmsyement for his expenses f’."."‘ the
providing the same can r:::n Minor shall not incur any personal lmpxlxty for
properties of the mx::r. i oty.be held personally liable.
the expenses, since inor shall be held liable for the necessan‘::s supplied,

urther the estate of the minor shall to the minor shouldq
Portaet d services supplied by the person :
provided $e g?ods an oo’ te. reasonably required to support his standard of
as ‘necessari . y . .
m the minor must not already be in adequaté POSSTSS’WI: of the same,
; . L : ject to the law of our country,
i tract with an alien friend is valid subject ; {
}(;:))w,‘e::rnwr:en an alien friend is declared as an alien enemy, due to declaration
of war between his country 1
entering info contract with any national of In
declaration continues. - :
Any contract with an alien enemy is not only void ab initio on account of the
incompetence of the contracting party, but it also.treated as illegal.
Further any contract formed prior to declaration of war in respect of which
performance is still outstanding becomes void subsequently due to change in
circumstances. . i &
(iti) Foreign sovereigns and ambassadors : One has to be cautious while
entering into contracts with foreign sovereigns and ambassadors, because
whereas they can sue others to enforce the contracts, they cannot be sued in
the Indian Courts, except in the following two cases : e
. (@) Where they voluntarily submit themselves to the Court. |
(b) Where the person intending to sue them obtains the approval of the
Central Government. .
Thus they are in privileged position and are ordinarily considered i
10 Contreat. : ? p rdm@y considered incompetent
iv) Joint-. P\ -
(iv) stock company. “ and corporatwn‘ mc'mporated under a Special Act
- A company/Corporation is an artificial person created by

30

or to his dependent
reimbursement from
Thus in case necessari

may be. Again, being an artificial '
. g r Pperson (and not a na i
enter into contracts of strictly personal nature e.g, marrnil;;]: PegR) it camnot

" flany to contract must have a ‘sound mind’ i
i aiet mind’? Sect : -
mmd b follw, Hald fzcuoi; 12 of the Contract Act defines the term ‘s d
min OWs. “A person is said 15 be of sound ming for the purpose 1;;1 50];1' "
‘ : making

and Republic of India, then he is disgualified from |
dia so long as the war or the

pr——— -
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CH. 3; CAPACITY T,
0 CONTRA
'0 CONTRACT 31

o ntract, if, at .the tir:ne when he makes if, hg i e
a orming a rational judgment as tq jts effects up

ing to this Section, therefore, the Person entering i

) c Ting into the cont, t
erson who understands what he i doing and is abe to form rac;&n\:lzl
ent as;to what he is about to do, is to hig interest or not RE

n 12 further states that:—

apable of understanding it and
on his interest.”

Accord
be a P
judgm

sectio
@

“A person Whok is usually of unsound mind, puy occasionally of sound
mind, may Wia ea c}zlmfractAwhen he is of sound mind.” Thus a patient in
alunatic asylum, Who is at intervals of sound mind, m i

! , ma t
ol N : y contract during

=

A T h’.

Though minor is not competent to
the othe

] eyén!ﬁ ,hi‘,?‘ from making g in the Contract

ct pr1 party bound to the minor”..
Tl i _ [RTP May 2018]

Ans. According to the provisions of section 11 of the Indian Contract Act, 1872, a
minor is incompetent to contract and any contract made with a minor is void ab
initio. A minor can never bé held personally liable for the contracts entered into
by him. Thus no person can enforce any contract against 2 minor and can nor

* claim any restoration of benefits or compensation against the minor. However
the courts, with an intention to protect the interest and the rights of the minor,
allow minors to enforce contracts where he is a party as a beneficiary and no
personal obligation is to be borne by him. Thus in respect of contracts where
the minor is entitled to benefits, rights and interest (without any subsisting legal
obligations), the énforcement of such contracts shall be permitted to the minor.
Therefore in cases where minor is a payee, endorsee or promise to a contract
‘or a negotiable instrument, he can seek its enforcement in the court of law.

0.5 Ishaan, aged 16 years was studying in an engineering college. On
{Ist March, 2016 he took a loan of % 2 lakhs from Vishal for the payment
of his fees and agreed to pay by 30th May, 2017. Ishaan possesses
assets worth ? 15 lakhs. On due date, Ishaan fails to pay back the loan
tto Vishal. Vishal now wants to recover the loan from Ishaan out of his
assets. Decide whether Vishal will succeed referring to the provisions
of the Indian Contract Act, 187 G TR |

[MTP May 2018]

Ans. Hint: Claim for necessaries of life supplied to a minor can bé made fro_m
the properties of the minor if any; education expenses amount to necessaries
of life; Vishal can recover the amount of loan of % 2 lakhs from the properties

of the minor Ishaan.




onal

[ r frai
. Hint: Contracts Wi
;.‘::oc rule of estoppel does nat appl_y

deed is voi  initio i
- hlsgl;i eft;nset-k;lgl :g:lii;ttgfhg: minor. [Mohori Bibi vs. Dharmo Das Ghose]
no right of acl

e |
pers

R o 00
+ or are void ab initio;
th minor inst a minor an

[0.7A executes a promissory
The note is later o
oI %
o of 2 . : e
::s.t;n':::nm“éannot ratify the contracts mafie_ b:y th fiurlfnt%1 Lussu ;E;:o:ty;
the contract made during minority shall bquid abinitio ].Ilspltf oecove_r bs: qs zm
approval given on the attainment of n‘lajo.nty; Mr. X_ cannot It y sum
even on the second note since ratification is not po§sxbl&

SReT s

.8 Mr. R. a French ambassador, deputed in New Delhi, contracts to ]’“t
fn expensive perfume worth 760,000 from Mr. M, a perfume de?ler. Mr. M.
agrees to supply the same without taking any ad payment assuming
that he will be surely paid. After delivery of perfume, Mr. R, refuses to
pay. Advise Mr: M about the remedies that can be sought by uijdtf.’r“;
the Indian Contract Act ? e : «
Ans. According to the provisions of the Indian Contract Act, 1872, forejgn
sovereigns & Diplomats are expressly declared as disqualified by law to enter
into contracts. Since they enjoy immunity & cannot be generally sued in Indian
Courts, they are ordinarily considered as incompetent to contract. They can be
sued only if they voluntarily submit themselves to the court or if the approval
of Central Government is obtained.

In the given case Mr. M, has entered into a contract with Mr. R; a French

ambassador and has supplied goods worth ¥ 60,000 after which the diplomat
refuses td pay. . i

09X orTO : 50,000 for rsona
X ;sed bzx::::d aloan of 7 30,000 for his personal purpos-
e At major and could not pay back the
o o te. The lender wants to file 5 suit against X.
[Examine By s ntractasp?rﬂlelqdian ' Act, 1872.
| [Dec.2021; 3 Marks]

liability of the
d he can plead minority
id ab initio and the money lender has .

—

—
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CH.3: CApA
CITY TO CONTRACT 33

The contract isnotvalid. Accordin,

id. .
2 to the provisions of the Indi

: 4 3 | an Contract

A 1872,any contract made witha minor is yo;g initio & any con:-act made
A minor during minority cannot be ratifieq byhim ev

the given case, X, a minor, borrows a loan

/ oo due date on attaining majority. The Jeng,

4 the lender cannot sue X for the loan, s

Th and even on attainment of majo

\

€N on attaining majority.

0f%50,000 & fails to pay the same
€r wants to sue X.

ince the loan was borrowed during

- minority; Tity the same cannot be ratified.

into an agree-
of SP Laptops,

year, when Srishti was asked to
st she refused to pay the Amount
d'pow hetcan',t recover a single

ill be adult on 1st January, 2024, only after that agreement can be
ed. Explain by which of the following way Mr. Gupta will succeed
ecovering the outstanding amount with reference to the Indian
niract Act, 1872. o

) By filing a case against Srishti, aminor for recovery of outstanding
‘amount with interest? i e

ii) By filing a case against Mr. Ram, father of Srishti for recovery of

outstanding amount? o ’

iii) By filing a case against Srishti, 2 minor for recovery of outstanding
- -amount after she attains maturity? [June 2022, 6 Marks]

Ans. (i) According to the provisions of the Indian Contract Act, 1872, an

agreement made with a minor is void ab initio and cannot be enforced.

Further a minor can never be held personally liable on any agreement entered
into by him.

Thus, applying the above stated provisions to thegiven case, it can be conclu-
ded that Mr. Gupta cannot file a suit against Srishti, a minor, for the recovery
of outstanding amount along with interest.

(if) According to the provisions of the Indian Contract Act, 1872, the parents
(guardians) of a minor cannot be held liable for the agreements made by their
minor ward. Thus, the contracts/agreements entered into bya minor cannot be
enforced against their parents by the third parties.

Thus, applying the above stated provisions to the given case, it can be concluded

that My, Ram, the father of Srishti, a minor cannot be held liable by Mr. Gupta
for the outstanding amount.
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1872
UNITIT: INDIAN CONTRACT ACT 872, an agreeme
: Act, 1 nt
34 In ntract io and as such canngy
) According to the provisions o th:,f Jaw is void abcl)’;mof the basic rules of
(it ;

rity.
a minor being 2 DU ::nattamm' ent of M) o of valid acts. Thus  minory

. respect O 5.8 Iir
be ratified lgthaz ncanbe%%ne&ei’e‘;nmﬁg ber:uﬁ:dds):t sgsh?ﬂy
tification i ‘ ; %
ral whichis W: nf:ove stated provisxons, tis a;[v;r atmmng S o
2 ifo ount €
o ymsed for the outstan! C
mmorczt;:tuon is not possible- . |
since ral L
ANSWER QUES
con )
Ans. ety Z(d) of the Contract Act define con51deranon as follows:—
| | (a) “When, at,the desire of the promisor,
| V .

(b) the promisee or any other person,

(c) has done or abstained from doing, or does or abstains from doing, or prom-
5 ises to do or to abstain from doing, something,

" (d) such act or abstinence or promise is called a consideration for the pro-
mise.”

1. Consideration must move at the desire of the promisor

The act or abstinence must be done at the desire of the promisor. If it is

“done at the instance of a third party or without the desire of the promisor,
5 - it is no consideration.

' However, consideration need not be to the benefit of the pi'omisor.
2. Consideration may move from the promisee or any other person
Consideration may be supplied by the promisee or any other person.
3. Constderatzon may be an act or abstinence
- A person may promise to do something or not to do something for a
promise. To do or not to do something in return is consideration.
Consideration may be past, present or future
When the consideration of one party was given before the date of the
‘' promise, it is said to be past. Past consideration means the consideration
for a promise given by a party before the promise is made. Such a con-
! ‘ sideration given by a party must be at the desire of the promisor.
Consideration which moves simultaneously with the promlse is called
present or executed consideration.
When the consideration is to move at a future date, it is ca.lled future or
€xecutory consideration.

35




% UNIT 11 INDIAN CONTE ACT 1572
ot A |
. Consideration must be ,-;T:r ‘:fd;;’em the eyes of law. It shoulq |
e T
7. Consi must be ust be lawful one. Consideration

nsideration gi for an agreement 01 v ne
= mbtelql?lf;lmimmoral or opposed to pub'bc x.bohcy J : |
e ’ tbeaproe.ﬂb'ﬁngobllgatwﬂm’ uty. i

8, Consideration must 1o . which a person is already bounq |
he soxacthiog bligation is no consideration, L

i jon must not o
Consideratiol ischarging of pre-existing O

by law to do. D

Ayl

[t i Loy A OR 5
What are the empﬁona to the rule “No mldmﬂon no con
ek : OR- 3
“Ne ‘ ract”, Discuss [MTP May 2018]
‘No °f’"!it'ieraUDn No con ‘ et Gl

t without consideration is void,

ughmadewithout consideration

tract Act, 1872, .
[Jan. 2021, 5 Marks]

§ Y !
'The general rule is that an agreemen
'Discuss the cases where the agreement thoi
‘will be valid and enforceable as per Indian Con
B or - /
“The general rule is that an agreement made without consideration is

¥
[void.” State the exceptions of this general rule as per the Indian Contract

" Act, 1872, [June 2022, 7 Marks, Dec. 2022, 7 Marks]
Ans. The general rule is “an agreement made without consideration is void”.
However, Sec. 25 also mentions some exceptions to the geéneral rule. These
exceptions are given below:— ¥ 3y

* 1. Agreement made on account of natural love and affection [Sec. 25(1)]
An agreement made wiﬂlout consideratioh is enforceable if it is:— .

fi) made on account of natural love and affection,

("') between parties standing in a near relation to each other,
(iif) expressed in writing, and : '
() registered under the law. '

- som® Jlable to do. The following two sj
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CH. 4 : CoNSIDERATION
TR 37

thing for the promisor, or done someth; 3
mpe tuations Tich the promisor was legally
" luntary Services: When there i "1S are covered by this section:—
A) 'Voausubsequent pr.omise 3 1S a voluntary act by one party and there
-’ ; > Pay compensation ¢
B e B pomins o g i L Tt £ A T
Legally Comp ella'bl_e Duty: Another situation covered by th, Ay
where' the promisee has done someth; g for the pro:};r N efcelg"l-?n "
promisor was lt?gally compellable to do”, A subserns isor, “whicl the
for such an act is enforceable, ) quent promise to pay
3. Agreement t0 pay a time-barred debt [Sec. 25(3)] )
Where there’is an agreement;,— .
(a) made-in writing and )
®) signed by the debtor;, or by his authorised agent,
(c) topay whol_ly or in part a debt barred by—the law of limitati _
ment is valid even though it is not supported by any cons;g:r';gz :gree
4. Completed Gift = ‘
Gift is transfer of property without consideration. In order to be valid a gift
does not require ‘consideration. :

(B

Promise for a dopatior} is not a gift. As such a promise for a donation is invalid
for want of consideration. (=T ‘ :

5. Contract of Agency
Sec. 185 of the Contract Act lays down that no consideration is necessary to
create an agency. ! . i

6. Bailment

Sec. 148 of the Contract Act lays down that no consideration is necessary in
case of a gratuitous bailment. ) ’

7. Remission
Sec. 63 of the Contract Act lays down that where a person agrees to receive

less than what is due to him, such an agreement is said to be an agreement of °

remission. No consideration is required for a contract of remission.

8. Guarantee :

Sec. 127_ of the Contract Act lays down that under the contract of guarantee,

;0 ilo_l(ljSlderatlon is received by the surety, even then the contract of guarantee

valid,

9. Charity

1t the. promise undertakes the liability on the promise of the person to
‘ cont'nbute to charity, there the contract shall be valid as held in Kedarnath v.

Mohammad.

#



sue. However ince :
TP May 2018, RTP May 2020] f
@ % \‘

contract cannot

to
A stranger even enforce a claim. EXP

contract may .
OR : a2 |
a contract cannot file a suit in case
explain the exceptions to this rule
1872 st |
[June 2023, 7 Marks] ' |
2 — ; i the doctrine of privit
ine of Privity of Contract: According to C Ly
;"j,;,ﬂ',’:ﬁ?;?ﬂep;w to a contract is entitled to enforce 2 right cr eated.by i
the contract. No one is entitled to or bound by the terms of a contract to which
he is not an original party. A thir d party (stranger l? contract) has no {ocus i
standi in a contract, he is debarred from interfering with the contractual rights
or obligations of the parties. Only a person who is a party to 2 contract can |
sue on it. The doctrine of privity of contract prevent imposition of contractua] |
obligations upon a person without his consent. i k
Exceptions - There are certain exceptions to the rule that a stranger to the |
contract cannot sue upon it. They are as foHows;-—- L
1. Beneficiaries in the case of trust |
An agreement to create atrust can be enforced by the beneficiary’even |
though he was not a party to the conttact between the settlor and the !
trustee, -
2. Farnily settlement o ; : |
When family disputes are settled by mutual agreement and the terms of "
settlement are written down in a document it is called a Family Settle- |
ment. Such agreements can be enforced by members of the family who }
were not originally parties to the settlement. ‘ :
3. Assignee of contract i
In case of assi |
has b :asassisxgn;nznt of acontract, when the benefit under a contract |
. ee gned, : € assignee.can enforce the contract. J
" A‘ U "h"’-‘w” for marriage or miaintenance 5
t the time of partition of . ? ; :
may agree that a certain pl;(;tp'er_ty ofa jofnt family, the male mémbers F
the benefit of, f, gor, of
p » for example, some elderly pers, .
martiage of a female child, Sych b, fi e or the education and
eneliciaries may not be party to the |

arrangement, Buyt, { .
for their benegy. hey have been held entitled to enforce the agreement

rule, “Stranger to
» Comment and
£ the Indian Contract Act,

As per the general
of breach of contract
as per the provisions o

L
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CH. 4: CONSIDE
RATI(
: oy 39

5 “contracts entere_d into through qp, agent

The principal can enforce the contracys

. the agent acts within the scope’of hjg

priﬂcipal‘ ' 4 B

6. Acknowledge}:'wgf . ,
erson who becomes a; i i

g&eeguﬁse, can be sued by Slrll:}? f}r:itrgf;:l!‘:}('i e o eckmowledgemment or

Al 3 . If the promi kn
is liability to the third person, th, o sor acknoylcdges
?elcover ok en such a third person can file a suit to

. Covenants attached with the land

In case of covenant running with the land, the
land with the notice that the owner of the land is ffﬁiznb‘;?:nr;?ﬁﬁ:

entered into by his agent provided
authority and in the name of the

affecting the land, the covenant affectin
the successor of the seller. g the land may be enforced by,

Ans. According to the doctrine of privity of contract, a contract is a private
matter only between the contracting parties and therefore only the parties to
contract cansue each other to enforce their respective rights under the contract.
Thus generally only contracting parties can sue & enforce the contract & a;
stranger to contract cannot sue.

Under the Law of Contracts, consideration can be furnished by the promisee
or any other person, provided it is at the desire of the promisor. Thus a person
who has not furnished consideration himself, under a contract, can also sue on
the contract & enforce his rights provided he is a party to conn:act Therefore a
stranger to consideration can sue provided he is a contracting pax.-ty. '

For Example : A contract between P & Q canriot be enforced by R, who is
a stranger to contract. On the other hand where for a contract between P &
l()), I; 2%:}?%_ tg pays money to Q for delivering goods to P, can be enforced
X g’ ) o ougl he did not pay any part of the consideration. Thus stranger

consideration can sue to enforce it provided he is a party to the contract.

t n must be adequate.” Com-
— MTP No RTP Nov. 2020 & RTP July 2021]
One' :fCtC}:)rdmg to the provisipns of section 10 of the Indian Contract Act, 1872.
 oncider e_essenu‘als of a valid contract is that it must be supported by lawful
"ecessar?ltlon' Thus for a contract to be valid, presence of consideration is
Promis 1ly required. Further-consideration must be as per the desire of the
or futs or & lawful. It may be an act or an abstinence & may be past, present
Ay re. IF may even move from the promisee or any other person. It must be
4 not illusory & must have some monetary value but it may or may not
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NIT I : INDIAN CONTRACT ACT,
t concerned
jon i ¢, the law is no as
as consideration is presen e e, The Shoamed

e mone . o
rovided It b E e the time of formation of contrag,
es 1o

40 U

adequate. So long
?:gnrjghs ndcqum:{j p " :
. .
zonslldz),::}?encjf)g whgn it is sought to be enforce
no .

sent but it neeg
tary value must be pre .
i of some monel ise. However sometime,
Thus while Consldel'ﬂﬂ()f; o the value of the promise. tion to determy s,
not necessarily be equivalen ¢ the inadequacy of considerai ne
un

whether the conse! Sor Wi iven freely or not
hether thy nsent of the promi as gl y
hel

|CASE STUDIES: :

gift. The gift deeq
his daughter M by way to ,
[0.6 X transferred his house to ay a sum of 2 5,000
MO ted by X, contained a direction that M shall pay 7o &

| ister of the e tant). Col »
wm;;:::t‘fn(;:::u; of N agreeing to pay the‘ said sum., Afterwards,
an h;"md to pay the sum to N saying that she is not liable to N be“'ause/
%Touﬂderation had moved from her. Decide with reasons under the
:;ruvlsionS'of the Indian Contract Act, 1872 whether M is hable_to pay
the said sum to N. . : :

i i iderati ideration may be
Ans. Hint: Yes, There can be stranger to consnderfmon, consi ¢
supplied by the promisee or any other person [Chinnaya v. Rammayal].

.

.7 S bought tyres from Dunlop Rubber Co. Ltd. and s:)ld. then3 toD,a
sub-dealer, who agreed not to sell them below Dunlop’s list price & to
pay the Dunlop Co. $5 as damages on every tyre D undersold. D sold two
tyres at less than the list price and thereupon Dunlop Co. Ltd. sued him

for the breach. =

Ans. Hint: Stranger to contract cannot sue. Dunlop Co. is-not entitled to sue

and therefore cannot claim any damages frorn D, the sub-dealer, since it is not
a party to contract between S & D.

0.8 Mr. X was in need of mon
26000. Z refused to bu
reduced the
Before the

ey & offered to sell his casio to Z for
y the same at the stated price. X gradually

ql'wted price until¥ 2000 was reached, which Z accepted.
casio was delivered, X received an offer from Mr. A for the

Ans. Hint: Consideratjon may or may not be adequate. Thus

consideration has no effect on idi
the validi
the contract to Me 7 ty of the .contracl. M

Jinadequacy of the
r. X is liable under
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unt of 2 1,00,000.
i whethes the RTP May 2018]
. Hint: Consideration can even proceed fro,

glzspromisee for consideration receives & acce;r)rtlsat}sxgz:ri: from a thord yaren
;. a person other thap the promisor, then it shal] discharge
His obligation to, furnish the consideration irrespective of the fact whether the
promisor has authoqzed or ratified the act of the third party or not. Thus A
is discharged from his obligation to pay 7 60,000 and is now liable to B only
for ¥ 40,000. A shall however be bound to

compensate C for hi: t volunt:;
payment which was the legal obligation of A. > pastoluntary

ife Mrs. Lali so that she
eng the st i insisted her husband
to make a written agreement if er. Mr. Ramesh made a
written agreement and the agreem as registered under the law, Mr.
Fémes.h failed to pay the specified amount to his wife Mrs. Lali, Mrs. Lali
‘wants to file a suit against Mr. Ram - recover the promised amount.
Referring to the applicable provisions of the Indian Contract Act, 1872,
advise whether Mrs. Lali will succeed. - [Now. 2018, 3 Marks}
Ans. Generally an agreement made without consideration is void. A contract is
enforceable only when consideration is present. However, the Indian Contract
Act, 1872 provides for certain exceptiorts to this rule. One of the exceptional
contract/agreement though made without consideration is valid
ble, is when an agreement is made out of natural love affection.
© act expressly provides that an agreement without consideration shall be
legally enforceable provided the following conditions are duly complied :—

(@) The agreement must be made on grounds of natural love and affection.
(ii) Parties must be standing in near relation to each other.
(i_ii) It must in writing &
(@) It must be registered under the Law.

cases where a
and enforceal
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d on natural love al}d affectiq,
(eg- husband & wife) to each,
deration.

executed and registered by Mr. Ramegj,
the wife. Since all the abovemenl.mned
nt is legally enforceable even withoy,

42

tered agreement base
ar relation

Thus a written and regis
hout consi

i ing in ne
between the parties standing in .
other, shall be enforceable even V
casea writien agreement s
our of Mrs. Lali,
lied, the agreeme

In the give
the husband, in fav
conditions are comp.
consideration-

Thus Mrs. Lali can s

- ultural land to Mr. Mohanl,]
sold 10 acres of his agric papers mentioneq

Q.12 Mr. a2

8 for 25 Lakhs. The prope
i 25“‘1 Se Pt:ﬁx;sio;the:rdemﬂs, that whosoever pu'rchases the lang,
= SORmETs 9 acres as per his choice but the remaining 1 acre has to
i w:ilste be used by Mr. Chotelal, son of the seller for carrying out
D o or of On 12th Oct. 2018, Mr. Sohanla]

farmin tivity of his choice.
sied lefx:i;(g)ﬂt:ll;iancd hz son and wife. On 15th Oct. 2018 purchaser

i uditorium on the whole 10 acres of land and
:‘:3:: :;;s ]:::lc:::’rhzfs:l;.aNdon M= Chotelal wants to file a case against
the purchaser and get a suitable redressal. Discuss the above in light of
provision of Indian Contract Act, 1872 and decide upon Mr. Chotelal's
plan of action? ; ~_IMay 2019, 4 Marks]
Ans. According to the Doctrine of Privity of Contract under the provisions
of the Indian Contract Act, 1872, a contract is a private matter between the
contracting parties and can be enforced only by them against each other,
However in certain exceptional cases, the law permits enforcement of a
contract even by a stranger. )
Where a contract creates a trust or charge on a specific property in favour of
a beneficiary, then the same can be enforced by him under the contract even
though he is not a party to contract. However the beneficiary must be clearly
mentioned in the agreement and the charge must be created on a specific
property in his favour.
In the given case Sohanlal sold his agricultural land to Mohanlal under a
contract, which specified that 1 acre of the land was to be left out of the total
area of 10 acre for the purpose if commercial activity by Chotelal, son of the
seller. Mohanlal subsequently denies the right to any land to the son, after
the death of Sohanlal.

lb'h.us apgiying the above stated provisions, it can be concluded that Chotelal
¢ing a beneficiary under the contract can sue M is ri
o O ohanlal for his right to use

ccessfully enforce the said agreement against My
u
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M. Y given loan to Mr. G of INR 39
% z ,00,000. Mr. G defaulted the loan

; o agreed o et ) amou:tl':‘:dn;l:f;er the time barred debt,
o l-a - Whether acceptance of
w? [Nov. 2020, 2 Marks]

o Sucha promise is made by the debtor i Writing

In respect of a debt which has bec, i
. I g ome time barred by law of limitations
+ The promise is signed by the debtor or his authorized agent

jven case Mr. G agrees to settle the :
;“S_‘};,%o,ooo, ouwed by him to Mr. v, amount of the time barred debt of

.~ the above stated provisions it b i
Applying t S1ons it can be concluded that if th i
pay the time barred debt by Mr.'G, is not in writing and is not lsign:é) l‘;r;::: :—

his duly authorized agent, the same cannot be enforced by Mr. Y.




i i jan Contract Act, 1872, Fraud méap,
Ans. According to Section 17 of the Indian ! S
and includes aiy of the following acts, committed by a party to contract, o
with his connivance or by his agent, with intent to deceive another party or hjg
agent; to induce him to enter into the contract:—

(/) the suggestion, as a fact, of that which is not true, by one who does not
believe it to be true;

(ii) the active concealment of a fact by one having knowledge or belief of tHe

fact;
(fii) a promise made without the intention of performing it;
(iv) any other act fitted to deceive; S ; : '
(v) any such act or omission as the law specifically declares to be fraudulent,
The following are the essential elements of the fraud: D
(1) There must be a representation or assertion and it must be false. Active
concealment may also'amount to fraud. , ' .
(2) The representation must be regarding a material fact of a contract.
(3) The representation must be made before the conclusion of the contract.
' (4) The representation or assertion or coﬂcealment must be done with the

positive knowledge of falsehood or recklessly not caring whether it is

true or false. /
A )
(5) The misrepresentation or concealment of fact must be done with the

intention to deceive the other party and to cause him to enter intoa |

contract. ' X

(6) The other party must have relied on the misrepfeseritation or assertion.

(7) The other party relying on the misrepresentation must have suffered loss
consequently. \ : ’

Page 18 of 73

- \ per the
May 2018, 5 Marks]

However he mustrefrain
contract. Thus mere silence is no fraug

There are however 2 statutory exceptions to the aboye rule:—
(1 Whenthepaﬂyisunderadutyms . ’ 3
i ofthe ca‘sie are such _that it is the oblig:t"i‘éﬁ (XVhthet:ec ;J;;:g;umstancis)
& 351 d%"? }fllﬂ] disclosure irrespective of whether or not itgh;:.\rgeen
demanded by t fe other party. Examples of such contracts are:—
(@) In case of contracts made betw L D .
with each other the pai cen parties in fiduciary relation
. of utmost good faith p

rties are under a duty to speak on account
resent between them

(izj) In case of cor{tracts of insurance, the insured is under an obligation
to give fall disclosure of all material facts to the insurer

In case of contracts of marriage the parties are under a duty to

speak and give disclosure of all the material facts

(iv) In case of contracts of family settlements also full disclosure is

required to. be made by the parties at/the time of formation of
contract

(iii)

(%

N2

In case of contract of partnership, since the relation is founded on
mutual trust the partners are under a duty to speak
(vi) In case of contract of guarantee, the creditor is under a duty to
disclose all the material facts which are likely to affect the deci-
sion of the surety to extend guarantee
(vii) Incase of change in material facts after the formation of contracts

but before the conclusion of contract, the party is under a duty to
speak '

(viii) In case of any latent defect present in the goods being offered for
sale, the seller in under a duty to speak A :

In case of allotment of shares by a company, its officers are undera

duty to disclose all the material facts within in th.eir. kno.wlec._ige_, bz'l
way of statements in prospectus, when the public is being invite:

to subscribe to the shares of the company.

(ix

=

':ﬂ!ﬁ;r!“
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UNIT I : INDIAN CO : erty to the prejudi
y in, any Prop! prejudice of an
* is equivalent t0 speech: For °’;,°mp ‘Es“s'li'ﬁd"ai?sﬁf‘}i P F'oa:sin'g any person to enter into an agégf:;ﬁ?)"‘?a‘e"en with the intention
i orse . .
@ mﬂ’;‘;’:’; deny it I'will assuhr?sest;:;ct::hau amount to speech ang f;hc following are the elemerits of coercion; .
ing. Here . e | .
hase.” A says nothing. B€r ! . committing or threatening to commyi s
Il:mx it shall amount to fraud. . @ penal Code . m_m“ any act forbidden by the Indian
- e ; st wful Deténtion of an . Frat s o
Discuss the law re . der mistake ! (i) grr:;a ) ¥ Property or threatening to detain any prop-
) - said to be created under i misimpression as t ; he ab. . By
Ans. A contract is said € jef, misconception or ° i) Any of the above acts are done with the j i i
contract are under an erroneous bel ial, to the contract. g {0 enter into an agreement ' - intention of causing that person
the laws applicable or the Bicts e i

. The mistake can either be:— i ‘fake‘ of Law of th
7 tract is created under a mis e
(i) Mistake of A i;ﬁl};c ;;i;i as 3a]id and enforceable since igno-

Land, ;;xl: ﬁ,"é’ftfvﬁ;i ountry cannot be excusable toany party (ignorantia

juris non excusat).

gz:“:sv;:ﬂi gl;eﬁzd as excusable and the agreement shall be treated as
void. :
(if) Mistake of fact: It can be of two types:—

(a) Bilateral Mistake : When both the contracting parties are under a -

mistake as to the facts essential to the contract such’ as regarding

the quality, existence, quantity, price, etc. of the subject matter or

regarding the possibility of performance of the' contract, then the
agreement is said to be void due to bilateral mistake.

(b) Unilateral Mistake: When only one of the contracting parties. is

under a mistake as to the facts of a contract, the contract is said

take relates to the law bfra foreign country, then the

P

(iv) Coercion may proceed either from the party or from a stranger
) Coercion may be._dlrt.ec.t!ed against a party or stranger to contract
wi) Threat to commit suicide may also amount to coercion

(vid) The place of coercion is immatérial

(b) Effects of coercion are as follows:—

@) A contract created By coercion is void:
party. ) : ‘ ,
(i) When t'he aggrieved party exercises its option to rescind the contract,
- restitution of the benefits shall be done by the party who has received
|7 any benefit under the contract to the party who had provided the same.
(iii) Further in the ‘event of any damage having been sustained by the
aggrieved party, he shall be entitled to claim compensation from the

. defaulting party.

able at the option of the aggrieved

ot izl |
Ans. In the following instances a contract created by fraud is not treated ‘as
.+ voidable:— ' |
(i) 1f the aggrieved party had means available of discovering the truth, with
ordinary diligence, then the contract shall not be voidable at his option.
. (i) A fraud, which does not cause the consent of the party to enter into con-
~ tract, does not render the contract voidable. )
(ii)) When the aggrieved party after becoming aware of the fraud, affirms or
' ratifies the contract, then he loses his right to subsequently rescind or
avoid the contract. : :
. (iv) The right of rescission can be claimed by the aggrieved party within a
‘reasonable time of discovery of fraud. Thus on the lapse of reasonable
time after the discovery of fraud the contract shall not be treated as
voidable. : ’

to be created under unilateral mistake. Generally a contract cre-
“ated under unilateral mistake is said to be valid. However, if the
unilateral mistake is regarding the:—
(?) identity of the contracting party
(if) the nature of contract \ :
(iii) thedqua.[ity of promise, then the same shall be regarded as
void. - : : .

e e e e e

3

Ans. (2) According o section 15 of the Indiom, (o pe s p o ~ () The right of rescission of contract is lost, when a third party acquires
the commiting or Lh":fn’n?:; 'i(::iﬂle ot Act, 1872, *Coercion is .8 I'ightl;l ign thoe sl:ts)jcéz?r(r)xr;t(t)ercof the co}'ntract created by fraud, in good faith
forbidden by the mmitting or threatening to commit any act |- . and for value, provided such acquisition of rights by the third party takes

Indian Penal Code, or unlawful detention o

r threatening t0 the contract created by fraud.

place before the aggrieved pa_ny.re’scinds
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48 UNIT 11 : IND! : | §
3 e red the same position in
i jes cannot be resto
(vi) When the oonu-a;:f:;ip;r: f:asnnaﬁon of conltrac;t, then the contract ?r&
. s : :
;:]dcgythfgu‘;,eshaﬂ not be ireated as voidable

AT

o 16(2) pmdes that a person is deemed

ther where. . .
m‘“"::‘;;:n:mal or apphrent authority over the other (For
e no.

rvant, ITO & Assessee) , . '
ex-master & Seds in a fiduciary relationship to the other. Fiduciary
2 h}ii slliannéans a relationship of mutual trust and confidence. Such
rel:i‘ﬂ‘{ns }l:, is supposed to exist in the following cases - fadler and son;
gaur:r:.tila(;nsang ward; solicitor and client; doctor and patient; preceptor

& oot ]
to be in a position to

Ans. Secti
dominate
1. Where h

and disciple; trustee and beneficiary etc.

3. Where a party makes acol

temporarily or permanen
or bodily distress. -

ntract with a personwhose mental capacity is
tly affected by reason of age, illness, or mental

Ans. The following are the essential elements of under influence, under section
16 of the Indian Contract Act, 1872:— i A

(i) The relation between the parties - Undue influence can be exerted only

where a prior relation is subsisting between the parties at the time of
formation of contract. . "

(i) Position of dominate the will - The relation subsisting between the par-
ties must be such that one of the parties is in a superior pgsition i.e. in a
position to dominate the will of the other party. A party is deemed to be
in a dominant position where:— i i

# he holds real/apparent authority or .

# he stands in a fiduciary relation with the other party or

¢ hemakesa contract with a person whose mental capacity is affected
by reason of age or mental/bodily stress. .

(iii) Use of dominant position to obtain unfair advantage - Consent is said
to be cahsefi by undue influence only when dominant party uses his
position to mf'luence the free will of the weaker party, with a view to

g aobtaman v:mfafradvanfage over theother (weaker party) in the contract.

contract is said to be induced by Undie Influence where the relations

subsi i
Sisting between the parties are such that one of the parties is in a position

e

« ordin; .
Acc presentation means and includes;

* intent to deceive. ‘
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e >
Misrepresentation:

ing to the provisions of section 1g ;
of the Indian ¢,
ontract Act, 1872,

. 'positive assertion. of such fag;
warranted by the information
believes it to be true;

any breach of duty, which withoy, inte :
on ol any intent to deceive, gains an

advantage to the person ¢ Mmitting it,

; 2 . 510 Oorany one claimi him
by rm‘sleadmg an.other to his prejudice or to the r'f“;}g under ,
claiming under him; Prejudice of anyone

N causing, however innocently, a party to.an
as to the substance of the thing which is ﬂ?

» Which is oy

o th true, in a manner not
.

€ Person making it, though he

greement to make a mistake
e subject of the agreement.

Thus misTepresentation is an innocent and unintentional false/wrong state-
ment made without the positive knowledge of falsehood by a person who

es such representations without any

himself believes it to be true and mak

. lon | Undue influence. . |+ |
1. Type of force: Coercion involves use of | Undue influence involves use of mental
physical force. - pressure. :

2. Relationship: In case of coercion, there | Whereas in case of undue inﬂuenc;\

is no relationship between the parties to |some sort of relationship generally exists
the contract. between the two parties.

3. Third Party: Coercion may be employed | Undue influence is exercised against a
either against the party to the contract or | person who is a party to the contract. No
against any third person who is not a party | third party is involved in creating undue
to the contract. ) influence.

4. Presumption: The Court cannot draw the | The Court may draw the presumption of
presumption of coercion. undue-influence if the circumstances so
warrant it.

The contract is either voidable or the Court
may enforce it in a modified form.

5. l{oidable: The contract is voidable at the
option of one of the parties of the contract.

)

Difference

L. Different Inten-
tion

In misrepresentation there is
no intention to deceive.
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rty making the false

isre- | The pa A
misce t believes that it jg

king
The person Mo e it to be|statemen
presentatio not true.
true. - f fraud the aggrieved
In case O

jsrepresentation .
In cas? :efmn;:'ly iIs’ rescission. | party can ""‘SC'“‘: th; contract,
ll;le onl)’can bé no suit for|Hecan also sue for damages,
There
damages.
The aggrieved P

3. Different Rights

But in case of fraud exceptin,
a'rtl}; }c]:n::dt fraud by silence, the comracg,
the truth |is voidable even though the
party defrauded had the means
of discovering the truth with

- | ordinary diligence.
is defined under section Misreprese:ntation is dEﬁned
fnl;dlxl:i‘ij; Contract Act, under section 18 of Indian
1872. Contract Act, 1872.
CASE STUDIES:

Q.10 In Shrikrishan v. Kurukshetra University, Shrikrishan, a candidate
for the LL.B. Part I exam, who was short of attendance, did not mention
that fact himself in the admission form for the examination. Neither the
Head of the Law Department nor the university authorities made proper
scrutiny to discover the truth. It was held by the Supreme Court that:

(a) There was fraud by the candidate -

(b) There was no fraud by the candidate

(¢) There was misrepresentation by the candidate

(d) There was mistake on the part of the candidate

Ans. Hint: There was no fraud, since the head of the department failed to
conduct reasonable scrutiny. Thus since means were available for discovering
t!lc truth, the contract cannot be treated as voidable on the grounds of fraud,
since it is a case of fraudulent silence.

Q.11 'A' is in dire need of ¥ 1,00,000 but was unable to

get any loan
mmul:e had to security to offer. ‘A’ approached his friend ‘B’
- g .zn yle hﬁ:pleu position of ‘A’ lent money at a very high rate
A ng that he had himself borrowed money from ‘C’. The

(a) Vitlated d o
his clmelz_l:n“d.“ﬁ;nﬂuence that ‘B’ had exercised over ‘A’ due to

(b) Void as.
the rate of interes belng very high was unconscionable

L
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|
L ( valid as a friend could ;
influence only because
| interest
S.

AnS:,
om1! X
SO atract at terms of high rates of interest,

teache

Ans. Hint: The contract can be avoided by the aggrieved party i.e. the student,
on the grounds of undue influence, since the teacher stood in a dominant
position and used the same to obtain an unfair advantage over the student in
2 contract; teacher stands in a fiduciary relation with the student and is in a
position to influence him.

cide if they did not agree
s wife and son agreed
son filed a suit to set

Ans. Hint: The contract is voidable by the wife and son on the grounds of
coercion; threat to suicide amounts to coercion.

10.14 Coffers to sell a painting to D, which C knows is a master copy of the
loriginal painting. I thinking that the painting is the original, immediately
iaccepts the offer. Comment on the validity of the contract. ' ‘
Ans. Hint: The contract is valid even though it is created under a unilateral
mistake of fact. D has the erroneous belief that the painting is an original one;
Cis under no duty to speak.

A, advances money to his son B during his minority. Upon B's coming

of age, A obtains by p influence, a bond from his son B for an

amor tmwmmmdﬂ‘ﬁmﬂmmonqﬁvimd-!ln
ound by the bond? o ool

Ans, Hint: The contract is voidable on the grounds of undue
therefore B is not bound by the bond.

|

influence and
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UNrrn:lNDiANC

= Tn Switzerland agreed
s made in Switzerland,

- 7 Ve of misre] resentation, sinc,
e unds P!

ct is oidable on the gro 1 ince

made by A, in honest lg]lOla“ce of its falsehood and

dy available to Bis to rescind the contract; no damages
Y

m L la.
Ans. Hint: The contra
untrue statement was

*therefore the tg:{l]}’ reme
all be 8
::,wmﬂ Kknew that the watch W:Js a:,t;tludzlllj)l' en:lt
fraud and the contract sha.ll benoto B y
shall also be awarded‘to him for his loss. .
5-*—-"*‘:5‘”','“- o T h Both A and B believed that the rice is old
h':::ﬂ e ::d m;:l:ﬂ t:cl:s m;db:qﬂml% itis discovered that?
. rice is new one. Can B get back his price? Will your aqsvvtie; be Qiffergnt
}fB;lomﬁmphuedtheﬂcethian:ﬁmb&oldbasmn_ Rl o
Ans. Hint: The contract is void on the grounds qf bi!ateral rmsta.l?e as to the
quality of subject matter; B is entitled to get back his price. How_ever ifB is alone
mistaken as to the quality of subject matter, it amounts to unilateral mistake,
and the contract shall be treated as valid and enforceable.

de in India, it will amount to
he option of B but damages

10.18 Shyam induced Ram to buy his motorcycle saying that it was in a
very good condition. After taking the motorcycle, Ram complained that
jthere were many defects in the motorcycle. Shyam proposed to get it
Fe‘pdmd and promised to pay 45% cost of repairs. After a few Qays. the
motorcycle did not work at all. Now Ram wants to rescind the contract.
Decide giving reasons. ... [RTP May 2020, MTP July 2021]
Ans, Hint: When the aggrieved party, on discovery of fraud, affirms or ratifies
the same (either by accepting benefits or damages), then ke loses his right to
subsequently rescind the contract. )

In the given case, on discovery of fraud, instead of rescinding the contract,
Ram, the aggrieved party agrees to accept 45% of cost of repairs as promised by
Shyam, the defaulting party. By accepting the cost of repairs, Ram has ratified
the fraud and now he loses his right to subsequently rescind the contract.

Q.19 Mr. Shyam owned 2 motor car, He approach Haris}
r car, H ed M d
(:hﬁ::;lt:’o sell l}is mot?rcar for %3,00,000. Mr.apsphyam told h;r Harisl;l ;:lt
T €ar is running at the rate of 20 Kms per litre of petrol. Both

{
|

e
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1at the claim made by M hyam
the le by Mr.
and therefore th::'e was a case’
M,?rovislons of the Indian Contract
: Harism ll:xcan rescind the contract

-~ oV, 2020, RTP July 2021]
B e o o et vdaleath
optgog caused, had the means available of eopgrieved party whose consent

discoveri i i
was 1 d ering the truth with ordinary
ut fails to do so, then the
b > contract shal] not be treated as voidable.

ntract. y
Cbz misrepresentations.

Thus applying the above stated provision, it is evident that Harish cannot
rescind the contract on the grounds of misrepresentation.

020 > sells by ﬂc“/?’ﬁ"’?ﬁ"ﬁ? Q ahorse ‘which P know
horse appears to be sound now
lhorse. Is the contract vali
Indian Contract Act, 1872.
,(ia)‘ IfP says nothing’ abou ,’/,tyhe' ﬁnsound;leSS’of the horée to Q. !
~ (b) If P says nothing about it to Q who is P’s daughter who has just
' come of age. g

If Q says to P “If you do not deny it, I shall assume that the horse
is sound.” P says nothing, =~ . [MTP July, 2021]
Ans. Hint: Generally silence is not fraud however incase where silence is
equivalent to speech or the person keeping silent is under a duty to speak, then
silence shall be treated as fraudulent.

P knows about the unsoundness of the
the ircums ces under the

vs to be unsound. The

(a)Contract is valid. A mere silence as to the facts likely to affect the willingness
of a person to enter into contract is not fraud generally. Thus P is not under a
duty to speak and disclose the defects to Q.

(b) The contract is voidable. Silence will be treated as fraudulent in this case
as P is under a duty to speak to Q who is his daughter & a fiduciary relation
exists between them.

(¢) The contract is voidable silence will be treated as fraud as here silence is
equivalent to speech. ‘

Q.21 Mr. A, the employer induced his employee Mr. B to sell his one room
t to him at less than the market value to secure promotion Mr. B sold
the flat to Mr. A. Later on Mr. B changed his mind and decided to sue Mr.

A Examine the validity of the contract as per the provisions of the Inmdian
¢Contra¢t Act, 1872. [June 2023,2 M ]
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UN]TII:INi)IAN CONTRACT ACT, 1872

e Act, 1872, a contry, ]
isi £ the Indian Contract ACL - tragy
o pmwéw;:eplnﬂuence, ‘where the. relat.lo.n‘_s SUbSlStmg g
r arties is in a position to domj;.
to obtain an unfair ad"antage

54

Ans. According t: yo.
is said to be indu y
l;etivaleem the parties are such that one of the p
nate the will of the other and uses that position
over the other in a contract.
induces
In the given case, Mr. A the employer in
flat at 18;55 than the market value to secure ppm
his mind and decides to sue Mr A. §
lying the above provisions it is evident that Mr. A, the ef{lPIOygn by b
Thus apfp hyjlsn iemg in a dominant position is able to .wrongfully inducé the
F oee Mz B, to enter into a contract for the sale of his house at less- than the
memmkp oyct rice and getan \unfair advantage. Therefore the contractis voidable op
undspon undue influence. Mr. B can sue Mr. A and rescind the contract anq
51: claim damages, if any, provided the contract has not yet been concluded,

e D X
LEGALITY oF o)gcy ¢
. CONSIDERATION

i
his employee Mr. B to sell him, hjg
otion. Later on Mr. B Changes

i % id ’ 72, when is the

i LS B " 24 Wﬁft e

e provisions of Section 23 of the Indian Co, i

E y . Do ntract Act, 1872, i

i the following instances, the object or consideration of an is sai

P the Hla o agreement is said

i P . . .
! ) LNh:: t}llae Sbojscsttgxfenzlderznon of the contractis such that it is forbidden

4 . byany: 1 T under any rule or regulation made thereunder,

which is for the time being in force in India.

\(ii) When the contract. is .made for such an object or consideration, the
consequence of .v\{h1ch is to defeat the provisions of law i.e. to intend to
violate the provisions of any other law in force in the country.

(iii) .‘When the cons.idc_:rgtion or object under the contract is of such a nature
so as to result in injury to the person or property of another.

’ (iv) Where the object is fraudulent ice. it is of such a nature that is promotes

£ fraud. : .

(v) Where the object is or consideration is such that it is regarded as immaral
by court. . :

(vi) When the object or consideration under the contract is such that it is
opposed to public policy i.e. it is against the principle of public welfare.

An;- Under th

n
to

- object is
Ans, Agreements unlawful in part .
Where consideration or object of an agreement is partially unlawful, the
follqwing rules will apply.
L. Several objects with one consideration
-agreement with a single consideration, the
 Objects is unlawful. [Sec. 24]. :

_ Where there are several of an
agreement is void if any of the

R —

55




UNIT IT: INDIAN CONTRACTACT. 1872 |
| i I one ob;,
_ Where there is only obje,
nsiderations . e )
2. Single olr.lT)"t ‘;,d;shsz::;lacl:::si erations, the agreement is V Y ofthe
ment but '
gé:sg;::mﬁom is unlawful. [Se]c. 12’4]1“lt S, i SUb-heads:v\
isions can simply b¢ ol

g P:vof‘:lsm" can be separated from the ;HM;::I; :’ra rt- ﬁ-o; p&n
1. Where h ﬁg?l:r the object which is unla e i la fois) . |
o thclcownff.llld‘eI:'t the court will enforce that part W wiul s
other la part,

arated - Where the lawfyy

lawful arts cannot be sep ;

> ;Wl nlaenWﬁﬂhwgdﬂ!aangf Co:sideral:ion or object cannot be separated, ‘the Whole | !
and unlaw

is voi . 24]. ; ; 4 - |

agreement is void. [Sec ; e other s illegal

rocal promise to do things legal an her things ill -
iy o,y o o g it
ified circumstances, : )

o ?ﬁi’;ﬁaﬁ;“ﬁ’lﬂfﬁf g;fr:)nﬁses is a contract but the second is a voig
agreement. [Sec. 57].

4. Alternative promise, .

promise one branch of which is 1

can be enforced.’[Sec. 58].

ISHORT QUESTIONS: 1" I e

7

56

h being illegal - In the case of an alternatiye
one bran';gal ang the other illegal, the branch alope

-

te a note on the fol

Ans. (a) & (b) Agr s of maintenance & champerty : Maintenance &
Champerty are British terms and can be described as the promotion of litigation
in which one has no self interest. b N :

When a person helps (financial or ?therwise) another in litigation in which he
is not himself interested and does ot share in the proceeds of the action, it is
called MAINTENANCE. f . .

When a person helps another in litigation in exchange of @ promise to hand
over a portion of the fruits of the litigation, if any, it is called CHAMPERTY.

5&; g]ec: ; 0suit against Q for the recovery of a claim of 7 | lakh. X promises to
ppek, ,POO to P for Ehe <':osr.s. of the litigation and P promises to give to X
y e1s successfulin his suit. This is an agreement by way of Champerty.

Had P i
been liable to return to X only the amount taken by him, then it would

Il;ave l?ecn 2 mere maintenance agreement.
B tin:;ﬁx ;&g;eement to ﬁna}nce litigation in ret
is valid provzded'the litigation was instituted with a bona fide

1 eeks to Pre
o adis void:

" consideration, or induce a public officer to act corruptly and other agreements
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: . 57
;tigation was inspired by a maljg;

e litigat® 2 7 aliclous motj e .
g;a gambling character, or is againg; public p::ll?c(;r :}?eu;;‘eg:‘e ht[lga:)io(rix oris

eements for stiflin ; g ment is bad.
(c) Ag"* s df he gﬁltygpﬁ;ifnressmg) Prosecution: When an offence has
een comY vent the pYEunY ‘fJSt be prosecuteq and any agreement which
‘ 1 Ot such a persop jg opposed to public policy

cement for sale of Public ce & ic ti .
-th the object of trgfﬁcking. ie. sal(e)gﬁndep ke titles: An 2ereement made
with reSI.JeC‘_: to public offices ?nd public titles i against public policy, illegal and
VoL . :
Pa dam Vil

of such type are opposed to public policy, illegal and void ab initio.

7

to reclaim from A T 5,00,000 paid to him, oeed;
Ans. Hint: The agreement is opposed to public policy since it creates A's interest
opposed to his duty. The agreement is illegal and void ab initio. G cannot recover
the amount paid.

0.5 A enter into a contrac

bling,

ey further agree that if B uses he hor the rent shall
 char : 250, er the house is used for
residential purpose then the 1 : the rate of ¥
per month. Is the contract valid? . el

Ans. Hint: Where a contract contains reciprocal alternative promises, one
part of which is legal and the other part being illegal, then if the legal branch
is pursued, the contract is valid and enforceable, whereas if the illegal branch
is pursued, the contract shall be treated as void ab initio. The contract for rent
is valid if the house is used for residential purposes whereas if it is used for
gambling then the same shall be treated as void ab initio.

W appoints K to supervise his businesses of cloth manufacturing and
eding in drugs for  salary of 100,000 p. Can K recover bisselary?
Ans. Hint: Where a contract is made.for several objects bl{t s.ir_xglc.e consideration
then the contract shall be treated as illegal and void ab initio, lftﬁvilxll a:ll o
Object is illegal. Thus since the legal part cannot l_’e.s.evered]? o}:n ]fa‘,:,g,o r?;nm
the contract shall be treated as illegal an void ab initio wed ks

to recover his salary from W.




CONTRACT ACT, 1872

0

— em ing with parental rights are opposed to public
: Agreemen
void ab initio.

Ans. Hint
id ab initio & F has a right to revoke his authorjty

policy, illegal &
Thus the above contract is voi
& get back his children.

Ans. Hint: Agreements resulting the creation of monop oly.‘_S}l(}h agreements
are treated as opposed to public policy, illegal, and void ab initio. Thus in the
given case the contract between X & Y is opposed to public p ?hc)f & illegal, |
since it results in the creation of monopoly. The suit is not maintainable.

0.9 Mx: S aged 58 years was employed i A
to retire after two years. Mr. D made a proposal t

for voluntary retirement from his post so that Mr. D can
in his place. Mr. D offered a sum of 7 10 Lakhs as consid
in order to induce him to retire. Mr. S refused at first ins
}he evaluated the amount offered as consideration is just

' cumulative remuneration to be received during the tenure
Eof,employment, he agreed to receive the consideration and
above agreement to receive money to retire from his office
ine_tb'er the above agreement is valid ? Explain with

* [provision of Indian Contract Act, 1872. -~

Ans. According to the provisions of section 23 of the Indian Contract Act,
1872, an agreement of trafficking

secure the appointment

is in the nature of
2 public policy, illegal and

trafficking
void ab initio, 3
In the given case Mr D

Government Department, jrakes an agreement with Mr. S, wor king in a

to pay him (Mr. §) consideration amounting to twice
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CH. 6 : LEG
ALITY OF OBJECT & CONSmERATlON

’ uneration so that he can vo}
his ::;inted in his place insteaq.
be

hus appIying the above stated proyigi,

59
Untari]; i
Y Tetire from hig job and Mr. D can

(i) In the given case, the contract between X & Y is for killing Z for consideration

of 21 lakh. Thus the contract is being made for an object which is forbidden by
Jaw and shall therefore be regarded as illegal and void ab initio. Further capital/
severe punishment shall also be attracted in this case on both the contracting
parties. : R . )

(i7) In the given case, X enters into a contract with W to borrow money.to
finance his contract with Y. (made for killing Z) & W is also aware of the pur-
pose of the loan. Thus it is evident that the contract between X & W is collateral
to the contract made between X & Y, since it was made merely by reason of
X's having entered into a contract with Y. Therefore applying the above stated
provisions, it can be concluded that the contract between X & W shall also
be deemed-as illegal & void ab initio & the parties can be subjected to severe
punishment as well.




y eements in restraint of trade (sec. 27) . * i
. . L by which any one is-
Agreements traint of trade: “Every agreement Dy V !
rsum‘nefin&o: ex;(e:rcising a lawful profession, trade or business of any kind,
is to that extent void.” - [Sec. 27] o : : i .]
Lt ) ! 7 k for himself and
“Public policy requires that every man shall be at Izbert_y 1o work fo q
shall not be at liberty to deprive himself of the fruit of his labour skill or talent, by
any contract that he enters into”, The Constitution of India guarantees Freedom
of Trade. i b :
“To that extent” - It means that only that portion of agreement is void which is
restrictive. . o @
Agreement in restraint of trade is valid in the following cases:
(a) Sale of goodwill (Sec. 27) : The seller of the goodwill of a business can
be restrained from carrying on: :
(1) a similar business
(2) within specified local limits .
; ' N :
(3) solongas the buyer or his successorin interest carries on a similar
business provided .
-(4) the restraint is reasonable in point of time and place.
() Par ters’ Agreements (Exceptions given in the Partnership Act) : ‘
@ ;0“’ iners competing l{us{ness “Apartner of a firm may be restrained
™ carying on a similar business, so long as he remains a part-
ner - [sec. 11(2), Partnership Act]. )

(i) Rights of outgoin : ;
g partrer : A partner ma i i
thaton Geasing to be a partn y agree with his partners

. ce er he will not carry on a similar busi-
ness within a specified perj ithi i i
Poly. s?zip A:t].penod or within specified local limits - [sec.

60"

e T—

r‘w';n-» i

B\

T

“is valid. But an agreement of service which seeks to restrict the freedom
1k of occupation for some period, after the termination of service is void.

A3 (e) Sole Selling Agent’s Agreement : An agreement between a manufac-
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(i) {Jartrleris similar business g
:.Iljlit‘r::):hglfl t::t Slssohm‘)n of the firm a;ezngxe‘?aril‘a s antic-f
ArTY on Sim; ) a
ithi o -ar business within a spec;)f:ecslo;:ic?d

" dissolution .

. (iv) Anagreement betweer, any party,

(c) Trade Combinations : An agreement, the primary object of which is to
. regulate business and not to restrain i, is valid. Thus, an agreement in
the nature of a bu_smess combination between traders 'or mafx::facturers
¢.g.,nOt to sell their goods below a certain price, to pool profits or output

. and to divide the same in an agr ) .

: . . n e(?d Pproportion does not amount to a
| restrain of trade and is perfectly valid. If an agreement attempts to create
/' .2 monopoly, it would be void. :

b (d) Negative stipulatior}s in service agreements : An agreement of service
" by which a person binds himself during the term of the agreement, not
to take service with any else, is not in restrain of lawful profession and

turer & sole selling agent in which the sole selling agent agrees not to
deal with the goods of any other manufacturer, such a restraint in trade
is binding. - .

Ans. Agreements by way of wager (sec. 30) .
Definition: A wager is an agreement by which’ money is payable by one person
to another on the happening or non-happening of future uncertain event.
Characteristics of wagering agreements: O '

1. The consideration for the promise under a wagering agreement is to pay

or get money. )

. The money is payable on the happening or the non-happening of an event.
. The agreement depends on a future and uncertain event.
. The essence of wagering is that one party wins and the other loses.
. In wagering agreement no party has control over the evc.:nt. .
. Parties have no interest in the contract other than winning or losing.

vl B W N




UNITII: INDIAN CONTRACT ACT. 1872

62

ot wagers

oTe

s o
.Ithasbeenheldtha

: ket transac

(i) Shares : Share mar  hare. : . |

Gagmm:ns ; ta:t'elld~eh P:,'Aezxz,s and competitions which are games of Skl.!l, eg.

@ o thletic competitions etc. An agreement to enter into 5

mespicmﬂinpguiif:;: in which the winner was to be rewarded by the whole

f the saleiarocee’ds of tickets and the party failing to appear.on that day
- uld have to forfeit ¥ 500 was held not to be a wagering agreement.

i i 5 exception : An agreement to contribute to the payment of 5

(iif) A :tamt"’ye value of Z 500 or upwards to the winners of a horse race, is

ction 30 of the Contract

o -
t the following transactions are n e %
tions in which there is clear intention o

i th
faIL'de f1)‘21'5 is statutory exception laid down in se
Act. !
(iv) Contract of Insurance : A contract of insuran
ment. : :
(v) An agreement to purchase a lottery authorised by Govemr.n_ent‘ is valid:
Lottery is an agreement for the distribution of chance of prizes in money
among persons purchasing tickets. The dominant motive of the partici-
pants need not be gambling. Where a wagering transaction amounts to
Iottery, itis illegal as per section 294A of the Indian Penal Code. However,
section 294A itself states that this rule will not apply on lotteries run or
authorized by a State. Y . ;

(vi) Speculative transactions : Thoughwagering transactions are void, specula-
tive transactions are generally valid. It is, however, sometimes difficult to
distinguish between a speculative transaction anda wagering transaction.
A speculative transaction-essentially, must have two elements, namely,

(1) mutual intention of the contracting parties to acquire or deliver,
as the case may be, the commodities; and ¢ S

(2) the undertaking of risk arising from movement in prices. A wager,
on the other hand, postulates only the incurring of risk.

ce is not a wagering agree.

2% Expl Liih 2
Ans. Agreements in restraint of legal proceedings (sec. 28):

Section 28 declares void 3 ryne: :
types of agreements which restraint i
€ contract to take recourse to legal proceedings — ut the parties to

@) Agreements which oust iupicd:.: ,
1 Jurisdiction of courts in trvj t .
& absolutely restrict a party from enforcing his I:gallnzg-jgﬁzegal digpute
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- hich curtai] th, i
. Agreements W the period of limirars
(i) Peg:'iod than that prescribed by lav(:, thm“a.m’“ and prescribe a shorter
i) Agreements which provide for
(it Jegal right itself, if no action js
by the agreement.
-Cert;'iin exceptions to the above rule may 1, noted: -
* 'y A contract by which the parties t i
@ in respect of any subject shal] gl;ee i 1o mspute between thern A

" s € referred to arbitratj,
the amount awarded in such arbitration shall be recoxlraal?l?: ;:Zt \?ﬁ?ﬂl

contract (agreement to refer preseng disputes to arbitration). -

p i tract or an a i i - .
i) A clayse in a con N agreement imposing part; s
( the right to legal proceedings would be valiq g, eifirc e:-‘l) lr:smcnon on

forfe; i
co:fxllte‘;re/\gaxyer{exﬁnguishment of the
ced within the period stipulated

The crux of insurance contract| There is no consideration be-
is the mutual consideration |tween the two parties. There is
| (premium and compensation just gambling for money.
amount). .

Consideration

id

3. |Insurable In-|Insured, party has insurable|There is no property in case of
terest interest in the life or property wagering agreement.

sought to be insured.
o © fhstire There is betting on other’s life

and properties.

4. |Contract of Except life insurance, the con- | Loserhastopaythe fixedamount

Indemnity tract of, insurance indemnifies | on the happening of uncertain
the insured person against loss. | event.
5. | Enforceability |t is valid and enforceable It is void and unenfqmeable(

agreement.

Calculation of premiumis based | No such lqgical calculations are
onscientific and actuarial calcu- | required in case of wagering
lation of risks. agreement.

icial tothe society. | They. have been regarded as
Theyarebenefcialto > against the public welfare.

6. | Premium

: J Public Welfare




within 20 1- p.‘cﬂceonhiso‘_?'!!m“t
yeac, X e the asistantship of Y and MSEETPTTT | ey May 2015)
‘within the said area ta;ned in service agreements, whereby the

prer .geam muicmtionyn mthe similar service on his own or f.or any one
employee ng:dt;f his e,::]oymem is valid and not treated as in restraint
dsemdc ﬂzhemp_en to agreements in restraint of trade); the restriction onX
:(o( to ca.f'ly on hisno:n practice during the period of his employment with Y

is valid and enforceable.
7 S T pouail o W S o 710,00,000 2nd
sells the of bis shop to Vikas for ¥ 10,00,000 and
:Lﬁsiot'wmymsuchhnbéqhﬂerandanywhemm,mdn
R iy Ly et | . [RTP May 2018]

L | e e &

Ans. Hint: The buyer can impose restriction of the seller of goodwill, not to
carry. on similar business, provided the restrictions are reasonal'.?le as regards
to the duration and place of such business; (exception to restraint on trade);
the restraint on carrying on similar trade placed on Sarvesh, is not valid and
hence is void to that extent.

e ; .
Ans. Hint: Generally any restriction imposed by service agreements on
the employee is valid and not in restraint so far as relates to the period of

employment. Any restriction on the employee whereby, after the termination )

of his service, he is prohibited fram carrying on similar work on his own or

for another employer, is treated as in restraint of trade and therefore void to

that extent. However where such a restraint pertaining to the period after

:’efrfhﬂnati:)l; of services is essential to protect the trade secrets and interest

r&stri‘:: ;:::Ipsoyen si.m:i:;e the employee has knowledge of the same, then such
f » - Lo

i pehaﬂrioda]soofﬁ .eated as valid and enforceable prov1fied it is for a-

The agreement betw, is vali :
of As business secre, ::n A&Bis valid and enforceable since B has khowledge
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<. but at the end of the Litigati
or Mr. X can recover the amount Dromised
jons of the Indian Contract Act, 1872,
fint : Restraints imposed under service A, :
An'r:)'rcezznble provided they are reasonable. A clausger?fxn;e::via:ee valé(elmaenr:il
by an employee is pro%ublted. from accepting any other eagr ermnent
g his employment is valid and is not regarded as in remmns?g trade
. Mrs. Seth has enlisted (hired) th ; .
the given case r ed) the services of Mr. X a legal expert
[\arllho agreesnotto tak.e up Fhe brief of Mr. Raman during the course of ]jtig:tgzn.
Thus the agreement s valid & enforceable since the restriction imposed on Mr.
X does not amount to restraint of trade. Mr. X can recover the amount from
Mz Seth.

10,10 Mr: X lends % 10,000 to Mr. Y, in order to enable him to bet with,

Mr. C as to the resul > race. Can Mr. X recover the amount

" Ans. Hint: Wagering agreements are generally void and their collateral
agreements are treated as valid and enforceable. However in case where
the wagering agreement is regarded as illegal, agreements collateral to such
agreements shall also be regarded as illegal and void ab initio; Mr. X can
recover his loan from Mr. Y since the loan given by him is in the form of an _
agreement collateral to the wagering agreement (betting on horse race is void)
and js therefore valid and enforceable.

1d B agree to share the proceeds of a robbery committed by
lends % 500 to B to buy implements required for the robbery. Can
r from B the money lent by him (A). Give reasons.

Ans. Hint : No the agreement is illegal and hence collateral transactions will
also be void.

t with reason whether the foﬂowiixg agreements are valid

i d Sawh :t'd lend !‘ 3,00,000 in lieu of consideradqp
narth gets Riya's marriage dissolved and he hlmselfma.rries

es w1th Matﬂeﬁ to sell his bla‘ck horse. Unknown to both
the horse was dead at the time of agreezm:x:). e
- g0 of his shop to Shyam for % 4,00,000
the goodwill of ?131 husln oo s sy
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e ; ave . !
r ?‘ b N \ 9 l;] proceedjngs is valid.
T s et . S g ‘nt which d ’ .
sent. dian Contract Act, 1873, .1_ An agreement which does not h . A .
oLl ent - As Der Section 23 of .theiif;A gainst public policy. Th, (it) Vot (racting parties do not agree to th: ‘sli L:Omeﬁsus'ad—}dem. i.e. in which
Ans. (i) Void Agreer” duifuth ¢ object of consnder}::;l;nime rferes with marital righy e Cor}dere 3 mayold, - : the thing and in the same sense,
an entisvol ¥ - i of thenature WIICh L . ey, illegal and v js cons! . )
agreement in the &1 ;e :nilafse :}snerefore opposed to public PO o @ Valid - An)é:estramtlgnposled b{la SEIvice agreerent, whereby the employee
jes of a perso! A ined from working elsewhere or fr, . K Y
' :1:‘:::’? J 20 of the Indian Contract Act, 1872, 2y [ s rﬁiﬁ:omly during the period of his e:;llgyr:l:;:txn‘ii:\}:s t;);wn Pf?feSSm.n
(ii) Void Agreement - As per Sjcsf";ﬂat eral Mistake of faf:t is rega.rded as voig, slmsi dered as valid and not in restraint. Thus in the given casee >§"c‘apn°vy:ﬁ'di§
ment made on the grou! s the existence of subject matter at the time con in his assistant Y from practising as a surgeon & a physici durine th
The mistake of fact is with respect to restr?ﬁ ¢ his employment of 2 years 2 physician during the
“ ¢ jod O . .
of formation of contract. 7 of the Indian Contract Act, 1872, 43 perio
ection d as void. However a buyer -

ii) Void Agreement - As per S is treate
':gn)eemej?t which is 1t m:ﬁa;ﬁ:;sgig:mlj; restrictions on seller of goodwi]],
fgoodullce excepth: bu};iness provided such restrictions are reaso_néble
not to carr}}'l or:i the ﬁszgl& place of business. The restrictions imposed in ‘the
g\ia:dlc:ita:e :rfraeasonable and therefore the agreement is in restraint of
f |
trade & void. . '
(iv) Void Agreement - As per Section 28 of the In'dian .Cont.:”iac; I;Kc}t, 1872, an
agreement which is in restraint of legal proceedings is void. € agreement ,
bsolute restriction on the rights of the parties to

in the given case, imposes al
institute legal proceedings & is

therefore regarded as void.

Where two courts have jurisdictio
~ tween the parties that the suit should be filed in
| . aloneandnotintheother. .~ =

[ (#ii) X offers to sell his Maruti carto Y, Y believes |
. onR car but agrees to buy it. i
“#v) X, a physician and surgeon, employs Y as an

- of 775,000 per month for a term of two years an
“.‘Bmcﬁce as a surgeon and physician during the

—

Marks

:ké:;x(;x)z ‘t/;,cdc-v::ty afg;eemem/COHMCt which provides that no action shall be
of legal pwngom m"‘h ‘f’f contract, shall be considered to be in restraint
an absolute restriction onex; e vo“_i to that extent. Thus any clause whereby
- void to that extent. e right (o seek legal action/remedy is imposed i

L3 o
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7 3 \V ,"4". Nov. 2 S Kb o A
.Accord.ing to the provisions of section 31 of the Indian Contract Act, 1872,
a contingent contract is a contract to do or not to do something if some event

s

collateral to such contract does or does not happen. Thus for a contract to be |

classified as a contingent contract it needs to have the following essentials:—

¢ The performance of the contract depends upon a contingency, i.e. the k

happening or non-happening of a future, uncertain event.

& The event must be collateral, i.e. it does not form a part of consideration }

or reciprocal promises under the contract.
& The event should not be the mere will of the promisor.

One of the examples of a contingent contract is a contract of indemnity whereby
the indeminifier promises to indemnify the other party (the indemnified) for the
- loss sustained by him on the happening of a specific future uncertain event.
Further the event, on which the performance of promise to indemnify depends,
is collateral in nature as it does not form a part of the reciprocal promise or
consideration under the contract. A e

ESSENTIALS OF CONTINGENT CONTRACTS:

(a) The performance of such contracts depends on a contingency i.e., on the
happening or non-happening of the future event.
(b) The event must be collaterali.e., incidental to the contract. Thus the event |
must not be a part of reciprocal promises forming the contract. -
(c) Theevent must be uncertain. If the event is bound to happen the contract
is due to be performed in any case then it is not a contingent contract.
(d). The contingent event should not be the mere will of the promisor.

1

co

 jmpossib

' ec. 35(1). Contracts depend

68

. void should such third party refuse to do theact or
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Sections 32 to 36 of the Conty:

act Aq
AnS: ) Ct co;
tingent contract, they are summarised belgy,

32. Contracts dependent on the

ion : Agrees to'pay B a sum of % .
[ustration Ol money if rtain ship returns. Th
gonmct can be enforced only where the shipy ret?u(;\es ?}nﬂ? ph‘ inks, the
cont2) o smilvoid. . . e ship sinks, the

. 33. Comtracts dependent on the ”on"'apﬁening of an uncertain future

" gvent: Contracts contingent upon the non-happening of an uncertain future

event, can'be enforced when the

o s before happemng of that event becomes impossible
and no s,

fllustration : Aagrees to pay B a sum of money if a certain ship does not ret .

The ship is sunk. The contract can be enforced when the ship sinks. If the sh.i;;
returns the contract becomes void. '

s t on the happening of an event within a fixed
time: Contracts contingent upon the happening of an event within a fixed time

become void if, at the expiration of the fixed time, such event has not happened
or if, before the time fixed, such event becomes impossible. '

[llustration : A promises to pay B a sum of money if a certain ship return within
ayear. The contract may be enforced if the ship return within a year, and becomes
void if the ship is burnt within a year (since the event becomes impossible).
Sec. 35(2). Contracts dependent on the non-happening of an event within a
fixed time: Contracts contingent upon the non-happening of an event within
a fixed time may be enforced by law when the time fixed has expired and such
event has not happened, or before the time fixed has expired, if it becomes

. certain that such event will not happen. - ¥

Illustration : A promises to pay B a sum of money if a certain ship does not
return within a year. The contract may be enforced if the ship does not return

" within the year, or is burnt within a year.

Sec. 34 Contracts dependent on the future conduct of a person jccting, ina
particular way : If a contract is contingent upon how a person will act at an

* unspecified time, the event shall be considered to become impossible when such

person does anything which renders it jmpossible that he should so act within
any definite time, or otherwise than under further contingencies. )

i , it will becom
In other words, if a promise depends on the act of aitfhllxredixl::;)yacitates himself

% ol
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UNIT - tions : The following are the conditig,

70 : the price aft,
mises to P2y er ¢
o S slls goods 0 Band BRIOTISES O P rcemer con e payment made should be borg g, ,

from doing it. Fore.g- the price or if he dies t e o t should forthe protection of one's
has fixed it. If C refusesto fixthe P’ . 5. The payment should not be a voluntary ope of one's interest.
becomes void. * of money if B marries C. C marries D, The | 3, The payment must be such as the other Dar;’y . .

tration : Aagrees toPay Basum o, ed impossible although it is possibl, | Lligation of a person enjoying benefits was bound by law to pay.

O of B to C must now be CO"S'a rde s marry B- 3.0 \ of non-gratuitous act (Section
marriage of = ddmtcmayaﬁerw . . nta 70): . ) \ ;
that D may die a0 impossible event: Contingent agreemen; re a person lawfully does anything for anogh, .
Sec. 36. Contracts tton an I event happens, are void, Whethe, Whe'® ¢ intending 10 do so gratuitously, and such e 0" delivers anything to
10 do or not to do anything 1tf:;n kzg&n ot to the parties to the agreemen; | hl":;; f, the latter is bound to make cor’npensill;ico;qott her person enjoys the benefit
the impossjbi;:ity‘(:fismx;:;:n ' : ;Ze " ostore, the thing so.done or delivered”. 0 the former in respect of, or

P en i X ; . :

at the time W Jt thus follows that for a suit to succeed, the plaintiff must prove:

o that he had done the act or had delive i
‘ (53 that he did not do so gratuitously, a_ndred e ﬁu?g fawkully, )
i (i) that the other person enjoyed the\beneﬁt,
Fia, Responsibil.ity of a finder of goods (Section 71):
i on who finds goods belonging to another and takes them into his custody,

. “Aperst o9 /2
' js subject 10 the same responsibility as a bailee”.

Ans. A quas]
legal obligations.
on any agreement
but not in fact.

niract. Just like a contract it also creates
ns created by quasi-contract do not rest

i-contract is similar to a col
therefore, contractual in law,

But the legal obligatio t
but are imposed by law. It is

It is an obligation which the law createsin the.absence of any agreement, when
the acts of fhae parties or others have placed in the possession Of_ one person,
money or its equivalent, under such circumstances that in 'eqL.utyf and good
conscience he’ought not retain it, and which ex ageugo borno (in justice and
fairness) belongs to another. . “ .
Qurasi-contracts are based on principles of equity.
They aim at prevention of “unjust enrichment” i.e.
to enrich himself at the cost of another.
Types of Quasi-Contracts:— . i
Sections 68 to 72 of the Contract Act deals with five different types of quasi-
contracts, In each of these cases there is no real contract between the parties,
but due to peculiar circumstances in which they are placed, the law imposes
in each of these cases a contractual liability:—

1. Claim for necessaries supplied to persons inca
(section 68): X s

justice and good conscience.
no man shall be allowed

pable of contracting

“If aperson, incapable ofehteririg intoa contract, or any one whom he is legally L

bound to support, is supplied by another i i i

d to support, person with necessaries suited to his

m in life, the person who has furnished such supplies is entitled to be

i rsed from the property of such incapable person.”

A. ngl:: ;ohorehtzver' money paid for another person (Section 69):

topbe:sfeimbursed Zyﬂld Iuau sum of money which another is obliged to pay, is entitled
that other person provided the payment has been made by

him to protect his own interest,

E, Conditions:

" 1. A person who finds goods and takes possession of it is responsible as a
bailee. .
2.  That is, he is liable —
¢ to try and find out the true owner and
@ to take due care of the property (section 151).
. Finder is entitled to a lien until paid comperisation, but cannot file a suit
to recover such compensation.
4. Finder is entitled to possession against all éxcept the true owner.
When owner declares reward, finder can sue for reward. :
. Right of re-sale: If the owner is not found or if he refuses to pay lawful
charges, the finder may sell— :
‘& When the thing is in danger of
“of its value.
& When the lawful charges amount to two-thirds of its value. -
5. Liability for money paid or thing delivered by mistake or under coercion
(Section 72): '
“A person to whom money has been paid, or anything delivered by mistake or

under coercion must repay or return it (Sec. 72)".

o n

perishing or losing the greater part
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T I INDIAN CONTRACT ACT: Ly
UNITIT: ;

| continge ;
12 u'ngent COIIU'BCI may n(_)t contaj
promises. aln

> - t either
a conﬂngenf contrac. P
have interest in the subject matter of » If yes, how:
t. “rint: Yes, out OF. the property of the lunatic
n Aflﬁfe supplied to an incompetent person or hig
0 3 .

contingent contract the future eveng

, if any. [Claj .
o lateral and incidental: y. [ .laxm‘for necessaries

4.Ina
dependent.]

event
agreement the future is ool

nining factor

: Quasi-contracts 52 [ 20]
obligation‘s similar to those arising under 5
the parties although the parties neve'r intendeq
e s
i i . They are impose e
:x‘:‘:c‘;;:?::? etgfl:rtjo mﬁltmmﬁt:he salll‘(ent features of Qlla.Si—Contracts;\
# They do not originate from agr nt between the parties but are im.
posed by law to prevent unjust enrichment of one party at the expense '
of the other. .
# Duty of a legal nature and not promise (agreement) is the basis of such
contract. ) P
¢ Quasi-contract creates aright against a specific person i.e.jusinpersonam
and not a right against the entire world. - .
¢ Theright underitis alwéys a right to money and generally to a liquidated
sum of money. ! S )
@ Asuit for its breach may be instituted in the same manner as a suit for

= Hmt If the ship is destroyed or sunk.

: , since the contr: o/ s
::;.happerlin gofa specific future unce actis contingent upon

rtain event [i.e. non-returning of ship].

Ans. In some circumstances,
contract, are imposed by law on
{o enter into a contract. Such obl

 sale and the cor termination of his own lease, pays
ernment, the sum due from X. Referring to the provisions of the
Contract Act, 187% decide whether X liable to make good to Y,

"

Ans. Hint: X is liable to pay to Y the amount paid by Y to the Govemmeﬁ;
[Right of an interested party.]

X found a wallet in a restaurant. He enquired of all the customers
there but the true owner could not be found. He handed over
e to the manager of the restaurant to keep till the true owner is

breach of contract. Haorgts b ok
R o ‘After a week he went back to the res Lt
mm-wh T |

The manager refused to return it back to X, saying that it did not
to him. : s s R RN v
comment whether X can
. [Now. 2019, 4 Marks]

6 ; tht of the Indian Cont
er it from the Manager?

bai to W for a rent of 210,000
tax payable by Z to the Municipal

ract Act, 1872

o iil:m a“ll::"ﬁ;k::l ;o:os::zi(ll,);egf iAns According to the provisions of section 71 of the Indian Contract Act,

Hwﬁ B e ot Croronct et | U872 afinder of lost goods is entrusted with same responsibil.iues as a bailee.

k tled to éﬁ'g&é’lﬁmbursemem et the a.i(i - Under the provisions of Quasi-contract, a finder of lost goods is bound to take
RO oLy RPN W ey o The P2 | 3 much case of the goods found, as a man of ordinary prudence would under-
Ans. Hint: Quasi-Contract; right to —— e 43 ! ;lmﬂar circumstances take of his own goods of the same bulk, quality & va.lu'e.
o reimbursement from Z since he i vermoney paid foranother; Wisentitled | e must also take all reasonable measures to locate its true owner. However till
. : €15 an interested party. the owner is found the finder is entitled to retain the goods as his own against

the whole world (except the owner). Thus the finder of lost goods is not only
' the position of a bailee but is also regarded as the next best owner at law.

T il
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CH. 8 : CONTINGENT .
CONTRACT ACT. 1872 & QUASLCONTRACg
UNIT 1 INDIAN se Mr. Y h 75
L fforts to locat the given ca: » Y has his parep o
nt & makes efforts ¢ e the i » £ ¢ 4 lakhs. Th nts’ fewelle, L
In the given case X found a wallet in lﬂﬁ:ﬁ owner X entrusts the mang, g,ﬂb]e V’l:eﬂfm Mr M can ::c:‘ilzlyins the aboye ,z::h 3 maximum real-
wnet. As a part of the efforts 10 lof?:-a week X enquires about the wallet fron, co“‘:l"de ment for he necessaries o; ua- maximum "mounfmfvls o oan be
:f"h' restaurant with to¢ w‘l}'ex:f'l‘ls:: to return the same 10 X om0 h goods and service: 1fe SuPPlied to My y an:l’ h:: ;r;al;hs :: )
S supplied ndmother.
the managet, but the manage it can be concluded that X being | Jif) Al 8UC 2 by a person ¢
Bt oo st rodrs S SRS sty | 0 s dardnt sl o 8 m omsntyren
int he wallet [rom the mmmg nece! ¢ support hj ) | , they
finderof lost foodsis d X can recover U er, are his adequate possessi 1S standard of livj
the whole weorl — in sion: Items of " ving & are not
so found as 4§ “mental balance after the death of hiy ‘:ﬁ Cal expenses etc. are all regarded o5 neieﬁ::' clothing and expenses on
dmother aged 85 yeayy m Sitis evident.that experises incurreq on med'es of life.
u! ho is dependent on Mr. Y sha)j also be ;‘::a;?:;?:x: of the .grandé
ecessaries an.

~  his
72 A Y aged 21 years, lost with his gran :
Mh:l- mlﬁnxmm‘dmﬁnt upon him. Me:;.l::hﬂ:l: :l: ighbthoun ther, W
o and other oth of mo ir};burscmem for the same can be cJaj
- - and his gm.“ppmﬂd;”?h:: ft:;?ﬁnmd‘h. holr ;sbi::::n‘:i ?:: in::renpetent person, if any. med only from the property of the
also provided grandmo aries t v . .
After supplying necessaries to Mr. y
o acy medical mm:hefonnﬂ", king him to payback ¥ 15 ‘
hmmmuwm‘:‘“ for the medical freatment of u]e. I
¥ pleaded that he has got his parent’s jewellery |
Iady (grandmother). Mr. P:f“' Lakhs, which may be adjusted againgt
10 sell to a maximum value Mr. Y of legal suit to be brought |
the dues. Mr: M refused and threatened t
Now, you are to decide upon based on the provisions of the Indian Con. -
tract Act, 1872: : . <2,
| (9 Will M M succeed in filing the suit to recover money? ‘Elaborate
i the related provisions? : 2
(i) What is the maximum amount of money that can be recovered by

I
P oMem? , ek ‘
/e act also apply to the medical

| (iii) Shall the provisions of the ak ‘
L’,- treatinent given to the grandmother? = [Dec. 2022, 6 Marks] |
Ans. According to the provisions of the Indian Contract Act, 1872, a person ‘

of unsound mind is incompetent to contract and cannot be held personally
liable. Further according to the provisions of section 68, if an incompetent ]
person, or anyone whom he is legally bound to support, is supplied by another |
person with necessaries suited to his condition in life, then the person who has |
furnished such necessaries is entitled to be reimbursed from the properties of |
such incompetent person, if any. ) ]
In the glven case Mr. M has supplied necessaries of life to Mr. Y, a person of
u@md mind and also to his dependent grandmother.
@) API:IYIDS the above stated provisions to the given case, it is evident Mr. M ‘
smnupploy osf“[‘: Mry, a person of unsound mind, for the reimbursement for the |
the money m‘::f life to him & his grandmother. Mr. M can only recover |
: essaries from the property of Mr. Y. l




n Perf : i rs to perform his
nce or Tender : When the promisor OLETS U :
::I?é:gz: ﬂﬁiﬁfzmma, but is unable to do so because the promisee does

accep it i Y rformance” or “tender”.
! formance, it is called “attempted pe! o > d
Th durt formance but is only an “offer to perform” the

Thus, “tender” is not actual pel t f
voblli:aﬁon under the contract. A valid tender of performance is equivalent to

performance. . b
ESSENTIALS OF A VALID TENDER : A valid tender or offer of performance
must fulfil the following conditions: (Sec. 38) 4 ‘
IIt must be unconditional (a tender is conditional where it is not in
accordance with the term of the contract).
2. It must be made at proper time and place.
3. It must be of the whole obligation contracted for and not only of the part.
4. If the offer/tender relates to delivery of goods, it must give a reasonable
*opportunity to the promisee for inspection of goods so that he may be
sure that the goods tendered are of contract description.
5. It must be made by a person who isin a position and is willing to perform
the promise. . “
6. It must be made to the proper person i.e., the promisee or his duly
authorised agent. Tender made to a stranger is invalid.
7. :f tl;ere are several joint promisees, an offer to any one of them is a valid
ender. ;

- In case of tender of money, exact amount should be tendered in the lega]
tender money,

t.

ool
ﬂfectr ?sec. 38) : Where the promisor ks

3+
oD’

ains

of the
other

. The phrase “time as tAhe essence of the contract” means that pe;formance ’
- ithin time is the most vital condition of the contract. If time is the essence
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: CH. 9 PERFORMANCE o CONTRACT
. 71
refusal to accept a Properly N .
made anec,rff“f Performance or
€N accepted, they, er of performance to

isee, and the offer has not be,
omisor's obligations under
se. He need not perform his part of contrx:cexm an end but his rights
+ the promisee for breach of contracy, Ut may initjate action

sion : If a debtor has properly offercq

the °°ntract co

contract then the other party can avoid the contract and if it is not. the °
party cannot avoid the contract. - '

When is the time the essencé of the contract?

1.

2.

3.

Whether time is of the essence of the contract, depends upon: '
. (i) The intention of the parties;
(ii) Nature of the transaction; N
(iif) The terms of the contract i.e. if the parties to-the contract have

expressly agreed that performance within a limited time was nec-
essary;

It is well settled that unless a different intention appears from the terms

of the contract, ordinarily in commercial contracts the time of delivery

of goods is of‘the essence of the contract but not the time of payment of

the price; e

In contracts for the purchase of land, usually time is not of the essence

of the contract because land values do not frequently fluctuate.

Effects of failure to perform a contract within the stipulated time. Sec. 55

5t

4 "Yhe,r e “time is not of the essence of the contract

rdeals with the subject and lays down the following rules:

Where “time is of the essence of thé contract” and there is failure to per-
form within the fixed time, the contract (or so much of i.t as remains
unperformed) becomes voidable at the option of the promisee. He may
rescind the contract and sue for the breach. )
‘ ‘ » failure to perform Wilhl.n
the specified time does not make the contract voidable. It ;ni;“xllls }:23; ltl(';
such a case the promisee cannot rescind the contract ?tllldc'l tz N oo,
265ept the delayed performance. But he would FEEL Ty s
“ bensation from the promisor for any loss caused toh )'Is’or e mot
Tule is, however, subject to the condition that the promi
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8 i ise the ¢
7 e beyond 2 reasonable tlmf:,eoetherw s Ontrag
bl i misee.
:lv:l}.la }l;elh;rﬁzr\f/zidab]e at the option of the pro’
e to :
ntract voidable on account within a reasonable time
3. Incase of acon ithin the agreed time or reasonable time,
form his promise w:jjf the promisee, instead of resc dingthie<a ey
od rwa m
the case ma)ébli' ed performance, he cannot aﬁ:t the time of acce I:‘en"
accepts the delay’ caused by the delay, unless, o e o o P
sation for :n Y rlfos:mance he gives notice to the promisor ntentio!
the delayed perfo! : .

to do so.

—h nts? What are the rules f
0.3 What is meant by app:: ;ﬁtﬁ;fsp:ﬁ:ﬁheﬂehﬁﬂ a0 3
appropriation of paymen ltiple distinct debts to 2 creditor and makes ,
Ans. When a debtor owes m npdfs‘:h arge all the debts, then the manner j,
payment which is insufficient t0 T harge a particular debt amounts g

which the payment has to be applied to &is jan Contract Act, 1872

i §0n of payments. Sections 59.61 of the Indian Contr )  lays

o the rules regarding the appropriation of paymenf—‘h"‘e’};:: are Iafs }f:ﬂ?m;

5 i ion of t tor: If the debt.
1. Appropriation as p=r et 'mm'tttor atf the time of making thte
or, owing multiple debts to the same i ) " o
payment, gives express instructions as to the appropria d]'onl:) Payment,
then the payment must be appropriated towards the discharge of the
particular debt as instructed by the debtor. ]
2. Appropriation as per implied cir t d Sc':met;m_es a d'ebtor
owing multiple debts makes a payment to the credlto.r which is insuf-
ficient to discharge all his debts, without any express instruction as to
the appropriation of the payment. In such a case, the appropriation
must be done towards the debt, which the debtor intended to do so
under the implying circumstances.

3. Appropriation of payment where there is no express instruction,
nor implying circumstances: When the neither the debtor sends the
payment with any express instructions, nor do the circumstances imply
as to which debt the debtor intends the payment to be applied, then the
appropriation may be done by the creditor at his own discretion. The
creditor may apply the payment towards the discharge of any lawful
debt, as per his discretion and intimate the same to the debtor. Once the
manner of appropriation is communicated by the creditor to the debtor,
the same shall not be changed.

Further the creditor can even appropriate the payment to a time barred
debtorto the interest due to him and then to the principal sum. However
:‘il: batppmpnat.ion must be made by the creditor to an unlawful or disputed

4 . s . . .
m?nz;: cti_lronologwal order: Where the debtor does not give
itor appropriat ;mm as to appropriation of payments, nor the cred:
Priates the payments as per his discretion, then the payment

I
I

 the promisor’s failure to |
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ust be appropriated to discharge e
e debts are of equal standing {ie. of

79

d .
ebts due ip, order of time. When

N . 1 th
shall be appropriated in discharge of,eace}xs:\rlnceh(illfb?am)‘ the payments
_ - Proportionately.
‘ cuss and explain t_l'!e law rela 1
ofilljii:buiﬁes of the joint Pmmisorst.ing © the devolution of Joint rights
an

pevolution of joint liabilities & joint rights

@

(it)

(iif)

(v)

)

(secs. 42 to 45);

pevolution of joint liabilities (Section 42)

ore persons h; e
when two or m ave made 3 iq .
contrary intentionappears by the contractJ int promise, then, unless a
joint lives, and, after the death of any of
with the survivor or survivors and, aft

er d :
representatives of all jointly, must ful cath of the last survivor, the

es ! fil the promise.

Any one of joint promisors may be compelled to perform (Section
43)

When two or more persons make a joint promise, tB
the absence of express agreement to the contrary,
more) of such joint pramisors to perform the whol
Each promisor may compel contribution—
promisors may compel every other joint pro
with himself to the performance of the
intention appears from the contract.
Sharing of loss by default in contribution— 1f any one of two or more
joint promisors makes default in such contribution, the remaining joint
promisors must bear fhe loss arising from such default in equal shares.
Effect of release of one joint promisor (Section 44)

Where two or more persons have made a joint promise, a release of one
of such joint promisors by the promisee does not discharge the other joint
promisor or joint promisors; neither does it free the joint promisor so
released from responsibility to the other joint promisor or joint promisors.
This section gives to the promisee a right to release any one or more of
the joint promisor from the liability under the joint promise. Once the
release is granted, the promisee will not be able to file a suit against the
released joint promisor. But, the liability of the other joint promisor shall
continue unchanged. Similarly, the liability of the released joint promisor
towards other joint promisors for contribution shall also continue.
Devolution of joint rights (Section 45)

When a person has made a promise to two Or more persons joimly. (hgn,
unless a contrary intention appears from the contract, the rxght‘to clalr_n
Performance rests, as between him and them with them during t}_1e\r
joint lives, and, after the death of any of them, with the representatives
of such deceased person jointly with the survivor or sumvor.s,‘and after
the death of the last survivor, with the representatives of all jointly.

e promisee may, in
compel any (one or
e of the promise.

Each of two or more joint
misor to contribute equally
promise, unless a contrary




UNIT I : INDIAN cdmAcr.Act 1872

: SR - 2!
of performance is prescriby
et as prescribed. IF therg

the time place and ma
ﬁc contract, then the Pemmm“c':;’:us

no such agreement is made pe rfon-nan

following rules: lication is required to },
;pecifi and no app e
(i) Where time is not fhe ,;:nﬂance must be renderec! by the promigg,
mﬁ Insuch n: ;‘i’::ime pvf{hat shall be the reasonable time shall depepg
within a reaso! . A o
. i ces of each case.
on the mdmcumsisms;leciﬁed & no application is required to be made ,
(ii) Where erformance is to given on a prescribed day & the Promisgy
When the pel it without application by the promisee, the
has undertaken to perform D L busi b ‘
isor may perform it at any time during the usual business hours g,
przhm;:ce & on such day at which the promise ought to be performeq,
su © X
(iii) Application for performance on a certain day has to be made: Whep
the promise to be performed on a certain day and the promisor has not
undzrtaken to perform it without the application by the promisee, it js
the duty of the promisee to apply. for performance at the proper place
- and within the usual hours of business.

(iv) Where no application is to be made and no place fmt performance .
has been fixed: In such a case it is the duty of the promisor to apply to
the promisee to appoint a reasonable place for the performance of the

promise and to perform it at such a place. y

x r performance of reciprocal promises?
Ans. Reciprocal Promises (Secs. 51 to 54 and 57)

According to section 2(f) promises which form the consideration or part
of the consideration for each other, are called reciprocal promises. Such
promises are mutual promises, i.e. a promise for a promise. When one party
gives a promise.in consideration for the other’s promise, both the promises
are called reciprocal promises. For example, in a transaction of sale, there
are two reciprocal promises: {5

Kinds of reciprocal promises: -

¢ Mutual and independent promises : Where one party has to perform his
E;t:hmlse tJllndepeudently without waiting for the performance or willingness
ek Aeo er party, the promises are mutual and independent. For exam-
B s tsheu‘ the car and deliver the same to B on 1-1-2009 while
R Mutualaglmmdpay € price on 15-1-2009. The promises are independent.
— dependsdepm‘imtu m : Where the performance of the promise by oné
pon the prior performance of the promisor or by the

other i it '
party, the promises are conditional and deperident. For example, X

+ be made in accordance with the «

L e e

, .
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;rees to construct a house fo;
a . rY. Y a .
the house. The promises are condit.iog;:l%a:,o SUPPly cement for building
A Mutual and concurrent : Wy, the tw pendent.
simultaneously, they are said to be [romises are to

mutua]
regarding performance of reciproca] proanmdj:onf:ment-,
When reciprocal promises have 1o pe 5es : [Secs. 51 10 54

81

be performed
Rules

Y ,romisor is not bound to perform, umzls‘:ut:‘taneousl_y performed the
. willing to perform his promise. (Sec. 51) © Promisee is ready and

he reciprocal promises must be i
2 Eontrac L. (Sec. 52) Performed in the order fixed by the
'3, If one party prevents the other p, N X
3 romise, the contract become voidablef::\r:il tlljnilfonmng o redproaal
claim’compensation. (Sec. 53) pm S0 prevented can
4. Where the nature of reciprocal pro

] mises i
formed unless the other party p ' such that one cannot be per-

erfi

‘hen ifthe latter fails to perform hefmns his promise in the first place,

other, but must make compensatio
o54)

" ’5. Reciprocal promise to do things le.

" acontract, but the latter is a void

cannot claim performance from the
N to the first party for his loss. (Sec.

gal and also things illegal - The first is
agreement. (Sec. 57)

Ans. Sections 62 to 67 of the Contract Act are listed under ﬂxé heading “Contracts
which need not be performed”. The relevant provisions are as follows:

.1. If the parties to the contract agree to substitute a new contract for it

"I or to rescind or alter it, the original contract need not be performed.

(Sec..62).
Where the parties to a contract agree to substitute the existing contract
for a new contract, that is called novation. In the well-known case of
Scarfv. Jardine (1882) 7 App Cas-345 it was stated that novation is of two
kinds, (i) involving change of parties; or (ii) involving substitution of a
new contract in place of the old (see next chapter for more details).

2. If the promisee dispenses with or remits wholly or in part, the perfor-
mance of promise made to him or extends the time for such performance
or accepts in satisfaction for it, the contract need not be performed.
(Sec. 63)

- 3. When a voidable contract is rescinded, the other party need not perform
» - his promise. (Sec. 64): :

“If the promisee neglects or refuses to afford
facilities for the performance of his promise,

h the promisor reasonable

the promisor is excused
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v'rornisor' in the event of his deat pt.'ic;r

CONTRACT ACT, 1872 5
k th:efm. > n appears from the contract,
in N

Um‘[[I:INDIAN

82 d th "
_erformance caused thereby
<al as to any non-pe : ’
by su(;l;)neglea or refu ‘ [lll‘s"raﬁon = \
(Sec. 67). h o i lel: ACh prolx"n;ses t(;1 deliver goods to 5 o )
P s mn eoy s < :000. A dies before that day, A5 o Sertain day on pa f
: isandli abilities of a p 1’00, - Tepresentati payment o
Ans. : Assi w;gleaﬁir certalf in cixcnufnhstances. Assignment may :,,ods 1o B, and B is bound to pay % 1,00,009 ¢, Asv ::1:::5;):::? 10 ety e
ignm o . 3 : : A promises to paint ; ves.
s be assigned. e on of law. ‘ ! ple 2 a picture for B .
(i) by act of parties O (u.) by opel'«if ot ors winmarissd below: A En“c o, A dies before the day. The contract Cannlgf 1’: certain day, at a certain
Rules: The rules regarding assignment 01 © : 3 5 presentatives or by B because it involves use of DEISeOIT:lf cs’l?ﬂ?d cither by K2
ct of the parties: 5 - ‘ ; ‘
.A. Assignment by a vl skill, ability, credit, or other personal qualif;.

1. Contracts involving perso  mples:a contract to marry, a contract tq

cations, cannot be assi oL
paint a picture, 2 contract of personal service-etc. . s
2. The obligations un ¢., the burden and the liabilities unde,

the contract cannot
3. A contract may be performed through the agency of a competent person, if
the contract does not contemplate performance by the promisor personally,
- Sec. 40. But in this case the original party remains'lresponmble for the
proper performance of the obligations under the contract.

4 The rights and benefits under a contrac

volition) can be assigned. i N
igned but only by a written document: Notice

5. Actionable claims can be ass
must be given to the debtor. An actionable claim is a claim to any debt

_or to any beneficial interest. :
B. Assignment by operation of law: =

der a contract, i-

be transferred.

t (not involving personal skill or

"'p

ntea

P djné /o té provisi f - o
s. -Accor ons of section 39, of the Indian
, Ci
1872, when a par ty to contract has refused to perform or disalg’lzga}fi;l‘:‘;;
{rom performing his promise in its entirety, the promisee may put an end to

| the contract unless he has signified by words or conduct his acquiescence in

its continuance. :
performance under a contract is deemed to be validly completed only when the

romise is performed as contracted and in its entirety, Thus if thz romisor

refuses or disables himself from performing his promise, the cont(r‘,act shall
become voidable at the option of promisee who is aggrievéd. However in case
the promisee decides to continue the contract, he would not be entitled to put
anend to the contract on this ground subsequently. In either case, the promisee
would be able to claim damages that he sustains asa result of b;-each.

Assignment by operation of law occurs in cases of death or insolvency. Upon
. the death of a party his rights and liabilities under a contract devolve upon his
heirs and legal representatives (except in the case of contract involving personal
qualifications). In case of insolvency, the rights and labilities of the person |
concexped pass to the Official Assignee or the Official Receiver. Assignment by
operation of law occurring upon the death of a party is known as succession.

enae
e

f . ons o |
y 1 o ]
[ Aus Accordingtothe o S RTR May 2020 o5 T Rderfiion
A ; g to the provisions of sectio 5 1 eri the promisor offers to deliver|When the promisor offers to pay the
T the parties to contract must either perforrﬁ zz ggfihet Ind1:fn Contra'ct Act, 18.72 the goods or services in a valid manner, | amount due under the contract, to
'giiExto perform thedr respocth but the promisee refuses to accept the | the promisee validly, but the promisee
ses to accept the same, then such

promises unl I is di
Bromise un f}f: d_,susf,g ngeegforrtxl:lance is dispensed with or excused under the
e, Wwith orexcused under the provisions of the contract
o anm ot T 'pi‘mml.sq‘r must perform exactly what he had promised
to either perform or ocff' Thus it is the primary duty of each party to a contract
gy .exi’ to perform his promise. The most common way ©
chargin 1s by way of performance whether actual or by making

avalid offer to perfo,
rm. Further the promises bind the legal representatives of

delivery, then such an offer amounts to | refu

Tender of Goods. an offer amounts to Tender of Money.
On the rejection of a valid tender of|On the rejection of a valid tender of
goods, the promisor stands discharged | money, the pron}isor is not discharged
from his liability to deliver goods. from his obligation to pay the debt.

p

m
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84 _ of ’F‘W Tl L, 2
ﬂ y - shall be discharged from hig
P;Yifgﬂ:i‘:m 10 pay interest from the date
) of rejection of valid tender of money by,
the promisee.

1} &

sferofrightsbya pers()n/

tran:

(b) Succession &

The

‘ 3 e

eaning fer of rights 5

1. Meani E:bei]jg::;:d personto | to fmother person is called a5
}:is legal nepresemative is called assignment.

as succession.

ccessi lace on the
juuth o;‘;n :ﬁ. i the lifetime of a person.

Succession is not a Voluntary Assignment is a Voluntary Act
Act. It takes place automatically | of the parties.

by operation of law.
‘Succession may take place even :
without any written document. of an assignment deed.
‘All the rights and liabilities ofa|Only rights can be assigned |
person are transferred by way of liabilities, under a contract,
succession. | .. |cannot be assigned unless there
- is novation.

|
(No notice of succession is|Notice of assignment must be

)
‘Assignment takes place during

. |
Assignment requires execution

required to be given to any given to the creditor.

’6. Notice

[7. Consideration

person. .

No consideration is necessary | Consideration between assig-

for succession.” . nor and assignee is a must for
assignment. - ’

Ejromise.es, the rights and liabilities shall vest with the surviving joint promisees

ﬂl?:fa:mh trf;g legal representatives of the deceased joint promisees. Thus in

4 s¢ performance shall be demanded by Z, the surviving joint promisee
ongwith the legal Trepresentatives of X & Y.

e ;to B is :
¥ 500 against the debt of 7 150¢ o ;
. -0f X 1500 and the ea;
ﬁmebmdmnmbewcj he ear
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t: Rules for appropriation of pa 85

8 instructions for aj . Payments;
A% epress PPropriation ang - "¢ the debtor has not given

. 1 indicate the intenti noj Py

:;'{ Wgh“:l"ag;,drop'riation shalll?:; O‘i;i‘le debtor g t[(‘)tg,p‘;:pl}eq":ircumsmnces
. N a € A riat]

(et ' may at his discretion appmpr;:t the discretion %f ﬂ:gn of (iz:glr_ngrr;‘t

cre . €

jto! . 4 (o
aredi] bt or interest outstanding or eyen a::i dmount received, against any
Ja v idly apPropnath 500 against the time bnst a tim,
‘1113'55 not sustainable. A
1

e barred debt. Thus B
rred debt of 1000, The plea of

= Hl-ﬂt Tender of money; Rejection °f’V£'\l'ld
?el:ilt in discharge of B from his obligation to play
r he shall stand discharged from his oblig

tender of money shall not
the amount of money due;

i 5 . :
howev ation to pay interest on the

oo ount of debt.

of hls dglits. Zis oompeiled to pay the
d to pay whole amount himself to A

Ans. Hint: According t_o_Section 43 of Indian Contrdct Act, 1872 when two or
more persons make a joint promise, the promisee may, in absence of express
agreement to the contrary, compel any one or more of such joint prornisers
to perform the whole of the promise. Further, if any one of two or more joint
promisors makes default in such contribution, the remaining joint promisors
must bear the loss arising from such default in equal shares. Therefore, in this -
case, Z is entitled to receive 2,500 from Y’s assets and 13,750 from X. '

0.16 A agreed to sell 10 tons of wheat to B. No time of delivery has been
fixed. At 11 P.M. A takes a truck of wheat to B at his house. Is it a valid

tender?

Ans Hint: Tender for performance to be valid must be given at a proper place
& time; here the tender'is not valid, thus B can rightfully refuse to accept the
tender of performance.

Q, Krish, Kamya and Ketan are partnersina firm. Theyjointly promised

fopay? 6,00,000 to Dia. Kamya become insolvent and her private assets

are sufficient to pay 1/5 of her share of debs. Krish is compelled to pay

,Zhe whole amount to Dia. Examining the provisions of the Indian Contract
ct, 187 : '

decid, : @3 o which Krish can recover the amount from
o trhe' ex't?,pt e Wi\nc 4 Marks, MTP May 2019}

[May 2018,
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. : s o 20 &Sever?lt.hThenI:;‘::smlsee Can n the event of X's death, his legal repl:es .
s of joint promis! rmance of the entire promjs - -bution to Y. However his liabjli. entative shall be Jiable to pay
s Tl}et::!?g;z ;"J’mi5°’s e dflihic;f :’mise shall be ‘ennﬂ?d to Claiy, f  con i:}‘:erited by him. 1ty shall be limited to the value of eszne
En or:)mjsjor o .mancc ?so Rt t'he ‘*_Veﬂt}(::ﬁnl:glvency of X an recover contribution from Z's -
Sucm]c{n;pﬁom o ];mmd"‘e v e bome (i) 4 Cs due to non-contribution an accaSSets in ‘,he event of his insolvency.
wnmwfﬂ&e o th:uoss Thean]ltl)S by Y & X in such a case. ount of 7’s insolvency will be borne
§§ azzey gdlcrjoint promisors e;zu ):;Iajm the entire amount frﬂzm }If:iSh' Singe T ally >
' . B - ) ! s
Thus in this case D"‘,:?:;egn}: ? 45,000 is only recoverable estate \
become 1 )

:(;u;lga O(?Oa :s recoverable from ketan.
> dates. He

103-03-2019,

od his h .
740,000 to Y on behalf of , 000. Can Y g,
Now Y is intending to st€ [RTP May 2019}

: ise from a thj

i i ts performance of a promise rd
Ans. Hint : %ena;pm :,ff?;i it:geainst the promisor. Thu§ performance
ot 1 8 o8 +, if accepted by the promisee, results jp

n the latter has neither authorised noy

e borrower to

of a promise by a stranger to contrac
discharge of promisor to that extent, evel
ratified the act of the third party. : i Yuballt
. . . of T 4 om Z, Y shall be noy,

th case by accepting payment of 40, 2
::213;1 to;iv;nonly fo: the balance amount of ¥ 20,000. X shall be discharged

nal correct or otherwise as per
tAct, 18722

borrower does not insist on

such order of adjns,'tmenitﬂ

upto the extent of ¥ 40,000. Whét would the ,mogf;, xit‘l_ mp iatian obsuch part
sl e T T \yment in case neither or Mr. Datumal insist any
RERAE ol 2 jointly bortowsil b R : der of adjustment a [Nov. 2019, 6 Marks}
" Ans. According to the provisions of the Indian Contract Act, 1872, as per the

m s repaid to A by Y. Decide in the

‘(l) 'Y can recover the contribution fromX and Z,
(%), legal representatives of X are lia
(#i) 'Y can recover the contribution ’ .
_ ¢ imsolvent, . = - (" [RTPNow 2019, MTP Nov. 2020]
Ans. According to the provisions of the Indian Contract Act, 1872, joint
promisors shall be jointly & severally liable to a promisee and in the event of
the death of any of them, his representative jointly with the survivors and in
;lhdeﬁ?‘:;m of death of all joint promisors, the representatives of all must jointly
S i further a promisee is entitled to claim performance from any ,
subesomnt promisors & in such a case the joint promisor who is held liable

rules for appropriation of payments, when as debtor owing multiple debts to a
creditor, makes a payment which is insufficient to discharge all the debts, then
the payment must be appropriated as per the express instructions of the debtor.
However, where the debtor has not given any express instructions.

- Regarding appropriation then the appropriation must be done according to
implied circumstances. In case no express instructions by debtor have been
communicated and also no implied circumstances exist, then the appropriation
shall be done at the discretion of the creditor and he shall intimate the same
to debtor.

Further if the creditor also does not wish to appropriate the payment on
the basis of his discretion, then the payment shall be appropriate in the

* can subse i ibuti |
e am:q-uen::ly clzx;vn contribution from the other joint promisors. ‘ chronological sequence of debts.
) Y can :;i‘ £ @hove piovisions—y | Applying the above stated provisions to the given case it can be concluded:
amount to pro, n:lx s’::";l‘ zoélmpunon l:’rom X & Z after repaying the entire j () Mr. Datumal, the debtor had given express instructions for the appropriation
" ‘ Awﬂ.l contribute ¥ 50,000 each, of payments as per the rules of appropriation under the Act, the creditor,

L Sonumal cannot object to the same and is bound to appropriate the
Payment as instructed.
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89
ing the above provision in the 4
88 . applying - lidl ly o oven case, it
insist on any particular order o 1hus 2 isee - L, can validly and legally cqp, ' of g D¢ concluded that,
(i) In case the debtor/borrower do;s;:,te;‘?:-.suuclions, then the paymeng, - the P ¢ entire amount of loan of 7 90,000.?31 oneof the joint promisors - Y

justment of payments by giving A & tances, such proximity of t, 10 i isi
:.du“s'ns b appropriated as per ImPlying CEOTRNC jg rc. Only if implying (i) According to the provisions of the

Indian Cony
$s rac
due date, similarity of ;moun: (:}f] ;l_lel:}:e% o an make appropriation ore persons have made a joint pro

t Act, 1872, when two

u mise, then, yple . .
; also do not exis s ‘in the ter:]:; ?faconn;ac}tl, all such persong dsjr::: r:;‘:::y.".“e"l‘i“’“
s decretion. Sonumal the lender not Mr. Datumal insig, BPd after the death ol any of them, his legal joint lives
ther Mr. Sonum

. . : representati joi i
" . an ; romisor/promisors a ves jointly with
(iii) In the event that nelf ent, then the payment shall be appropriated i the Sul'V“n:lhgeplegal representatives n;if afltler the death of the last surviving
any order of adjustment of payme ’ the earlier debts will be settled in priority omisor ise to th > Ot all the deceased promisors jointl

the chronological order of debts i.e. the €21 P ust fulfil the promiseto the promisee. ) Y,
over subsequent ones. m lying the above stated provisions to t

ot L cannot compel only Y's legal represe;

he g_iven Case it can be concluded
ntative to pay the entire amount

H}:Shndux:kmdeconm@qt‘wf, ein N

i the joint i
manufacture machine to Mr. R and | of 190,000 sglcbe'atl}l:at L Should mitits e, deceased. The correct course of
n the delivery date, Mr. R didn’t pay th | | jction should be C Intiate legal proceeding against all the legal
o Ry A oede rel:u,l,,sentatives of X, Y and Z jointly and hold them liable for performance.

B : . 5
Ans. According to the provisions of section 51 of the IndlanACOmIact Act, 1872,
in case of a contract consisting of reciprocal promises w]:uch are mutual and
dependent, the performance of both the promises is required snrnultam_mus]y
Thus in case of reciprocal promises, the promisor rieed not perform his part

of the promise unless the promisee is ready and willing to perform his part of

(i) According to the provisions of the Indian Contract Act, 1872, where two or
more persons have madea Joint promise, arelease of one of such joint promisors
by the promisee, does not discharge the other joint Ppromisor/promisors from
their liability to the promisee. Further such a release also does not discharge the

released joint promisor from his liability to contribute to other joint promisors.

i S rormi i : lying the above stated provisions it is evident that if L releases X from
the reciprocal promise. Hence Datumal can appropriate the amount as per his Thus app’ : 2 o
discretign sincg no express instruction nor infgﬁying circumstances exist. his liability then Y and Z “.fll.lAHO.t .be released from their liability towards L.
In the given case, Mr. S & Mr. R by way of reciprocal promises, contracted to Also the release of X.fro_rlr.] his liability by L, the promisee, shall not result in his
deliver paper cup manufacturing machine and pay on delivery respectively, discharge from his liability towards Y-and Z for contribution.

However on date of delivery Mr. R refuses to pay the agreed price.

Thus applying the above stated provision it can be concluded that since Mr. R
has refused to perform his part of the reciprocal promise, the promisor, Mr. |
S is also thereby discharged from giving his performance under the contract.

, C and D are the four partners in a firm. They jointly promised
6,00,000 to F. B and C have become insolvent. B was unable to
any amountiand C could pay only % 50,000. A is compelled to pay the
- amount to F. Decide the extent to which A can recover the amount
m D with reference to the provisions of the Indian Contract Act,

1022 X, Y and Z jointly borrowed ? 90,000 from L. Decide each of the

following in the light of the Indian Contract Act, 1572 i 1872, . [Dec. zozl,uah arks]
~ (i) Whether L can ¢ only Y to » pay the entire loan o o Ans, According to the provisions of the Indian Contract Act, 1872, when two
: E (i) Whether L izl::;: RIS t:: 5 "‘hg & 1 i ,qtj?f?0,00Q. ; or more persons jointly promise to render performance to a promisee, then
_; e e o zcango 006,12 X Yin i Zhgaldiéd:?PIeS/ entatives of Y to pay . the promisee can, in the absence of any agreement to the C?I:Emy' compelsan{l
- s A, Xa 2 5 S o . % N \! e promise. Suc!
t _(lﬁ! Whether Y and Z are released from their liability to L and X is re- one or more of the joint promisors to perform the whole of p

a joint promisor can after the performance of the promise claim conmbgn_c)n

from the other promisors. Further, in the event of any one or more of the joint
) Promisors’ failure to contribute, the other joint promisors shall bear the loss

Marks] arising due to such non-contribution, equally. |

i the given case, A, B, C & D are partners, who.have jointly ;:Sor;uggdo 88

Pay % 6,00,000 to F. Subsequently, B & C become msolven}t1 & omye am(,mm

:S ?COVerable from C. Thereafter A is compelled to pay the en

oF, ‘ 1 ‘

from his liability to Y and Z for contribution, if L releases X




P

NTRACT ACT, 1872
nt that A, B, C & D ap

; ted provisi i by the promi: N
Thus aPPl)f";gmd:;: b;:;egﬁaeld}}oinﬂy é-!o Se‘xrﬁ’éi‘eﬁ; K can f:’laim ZZT,:i
. S . . :
.J}?lc:;ﬁz:;ll); vecover the entire amount T 2 /5765 50 Ponly € 50,000
contribution from other pmehave become insolvent andugts};o A Oog is
in the given c% al loss due to non-contribution ar’.’ﬁ be borne o 00
recoverable from C, tota’ i 1,00,000). This loss will qually
,50,000 & C’s share -1,00, tribution. Thus D shaj]

B'’s share — v : ive shares in con 7
[(,y A & D in addition to t}:}e;; ;e;];e(‘):(t)l(;’eiz 7 1,50,000 on account of his share
tion 112 20

be liable for contriby g with T 1 25 000 on account of his share in the

i um promised, alon 1 5 2
llgssth:r;ing gue to non-contribution. (A’s share
share — 50,000 & D’s share — 2,75,000).

UNIT I : INDIAN CO

90 .
ons it is evide

2,75,000, B's share - 0, C'g

o] ISt oA I T“M\ﬁfl e
[0-24 M« S promises Mr. M to p
{assures to complete his assignmen
fﬂnsdiedinamadaccidenton‘ . 4
' | mains undone, Can Mr. M bind the T sel
| made by Mr. S? Suppose Mr. S had p
| photographs to Mr. M on 15 March, 2023
|but he dies before that day. Will his represe
!the photographs in this situation
'Dedde as pe:kthe provisions 9£the‘ln i Tac a0
Ans. According to the provisions of the Indian Contract Act, 187%, the parties
to contract must either perform or offer to perform their respective promises
unless such performance is dispensed with or excused under t_he provisions of
the Act or any other law. Moreover the promises bind the legal representatives
" of the promisor, in the event of his death prior to performance, provided the
contract does not require personal performance of the promisor or a contrary
intention does not appear from the contract. {
Further, where the contract is of such a nature that it requires personal skill or
performance of the promisor, then the death of the promisor or his incapacity
S]’lz'lﬂ result in discharge of the contract. In the given case Mr: S promises to
paint a family picture of Mr. M, but dies before performance. Thus applying
the above provllsion's it can be concluded that since personal performance of
dhr:sr, § was required in the performance of the contract, his.death will result in
charge of contract and Mr. M cannot sue legal representative of Mr. S for
the performance, )
However if i i . .
from Ms § alzdﬂtlli zilsrbc:;se the contract required delivery of photographs
efore performance of his promise, then the liabili
fOTPeIfonnance ofth : k P 1se, then the liability
: € promise, that is delivery of photographs, shall devolve
on the legal representaiv, £ M graphs, shall devolv
d - € 0L Mr. S and Mr. M can sue him' s t
oes not require personal ski . m, since the contrac
S : skl or service of the promisor, (Mr: S).

Ans.
may b
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vith the consent of both the pa
pischarge by mytud agreement : By agreement of all parties, a contract
e cancelled or its terms altered or a new agreement substituted for it.
f these things happen, the old contract is terminated. “If the

Whenever any o

! parties to @ contract agree to substitute a new contract for it, or to rescind or alter

i, the original contract need not be performed.” Sec. 62.
Termination by mutual agreement may occur in any one of the following ways:

o NOVATION : Novation occurs when a new contract is substituted for an
existing contract either between the same parties or between different
parties. The consideration for the new contract is the discharge of the
old contract: )

m To effect a novation, there must be a valid enforceable new sub-
stituted contract. y )
m Consent of all parties is necessary for novation.
m Novation should take place before the breach or expiry of old
contract. 1
¢ ALTERATION : Alteration of a contract means change in one or more of
the terms of a contract. Alteration is valid if it is done with the cqnsent
.of all the parties to the contract. .
In alteration there is change in the terms of the contract bu.t no change
of the parties to it. In novation there may be change of parties.
¢ REMISSION : Remission means acceptance of lesser. amount, or lesser
degree of performance than what was contracted for in full discharge of
the contract.

91
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i y:
According to sec- 63 a party l:na )
(a) Dispense with or remit perform:nii whol
i rmance; ;
' () Briend T e shrw d of performance.
(c) Accept any

tisfaction instea 2 -
other sal . i eed for consideration or ney,
F ch a release or promise there is no N

o1 SU ‘
agreemen

.:owes B 5,000. Apays toB and B a(;ceptfi in full satisfaction

E:u d':gl\‘vimle debt ¥ 2,000. The old debt is discharged. o
" 1o sive concession to the promisor in one or the
other i ;hed}:;zn;,s:: :fo u%l?thout consideration. In Gopala v. Venkata, i
form is bin mission has been communicated to the promisor

" Secepted by him, the promisee cannot claim the remitted (sacrificed)
an ) ‘

y or in part; or-

& RESCISSION : Rescission occurs when the Pi_ﬂ"iies to a contract agree
to dissolve the contract. In the case of rescission. qnly,the old contract
is cancelled and no new contract comes to exist in its place. The parties
come out of the contract by mutual agreement.

& WAIVER : Waiver means the abandonment of a right. A party to a con-
tract may relinquish (waive) his rights under the contract. Thereupon
the other party is released from his obligations. For éxample, waiver of
farmers bank loan by the Government. In such a case the banks gives up
its claim on the loan. ¢

& MERGER :'When an existing inferior right of a party, in respect of a
subject matter merges into a newly acquired superior right of the same
person, in respect of the same subject matter, then the previous contract
conferring the inferior right stands discharged by way of merger.

102 What are the instances for - by
A'ns: Discharge by operation of law : A contract terminates by operation of
law in case of death insolvency, and merger:

(a) Death : In contracts involving personal skill or ability, death terminates
the contract. In other cases, the rights and liabilities pass on to the legal
representatives of the dead man. : ‘

) :H.;!olgerwy :then aperson is adjudged insolvent, he is discharged from

" a[‘ia 1ll).mes incurred priorto hisadjudication. Upon insolvency, the rights

;nan fﬁllmes of the msolv@nt are, with' certain exceptions, transferred

Fi officer of the (.:ourt, known as the Official Assignee/Receiver.

ini»rf:ra;l y&tns coinciding and meeting of inferior and superior right

1 n same person. In such a case, inferior right available to a
party under the contract will automatically vanish,

(d) Lapseoftime : Contracts may be terminated e oft i
the oblioatin actsmayt nated by lapse of time. In civil suits
gations and liabilities in contracts are b, imitati
arred by limitation. The

ity N i

superV
FrLlS‘Ta

depri
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contract, which at the time was entered into, was capal:le of'being

A :
';::for ned may subsequently become impossible to perform or unlawful.

uch cases the contract becomes void. This is known as the doctrine of
5 ening Impossibility. It is also known as the Doctrine of Frustration.
tion occurs where it is established that due to subsequent change in
tances, the contract has become im g

eums - possible to pe; z
uved of its commercial purpose. p rform or it has been

d supervening impossibility may occur in many ways, some of which are

explain€ e
) Destruction of the subject matter of contract:

d below: ~ :

On the destruction of the subject matter, a contract is disc] ed and 06
party is liable to perform. ' . g

(i) Change of Law: , .
The performalnce of a contract may become unlawful by a subsequent
' change of law. In such cases, the original contract becomes void.
(iii) Non-concurrence of circumstances :
When a contract is entered into on the basis of the continued existence of
a certain state of things, the contract is discharged if the state of things
change: ] )
o Tllustration: A & B contract to marry each other. Before the time
fixed for the marriage, A goes mad. The contract becomes void.
(i) Death or incapacity for personal services : - . .
Where the personal qualification of a party is the basis of the contract
the contract is discharged in cases of death or personal incapacity.
Failure of ultimate purpose of contracts : .
Where the circumstances surrounding a contract change. Such that they
result in a failure of defeat of the ultimate purpose of contract, for which
it had been performed, then the contract stands discharged.
Outbreak of war : DTt
A contract entered into during war with an alien enemy is void .“!’ mztlo.f
A contract entered into before the war commenced, between citizens O

countries subsequently at war, generally becomes void.

v

=

(vi)
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Ans. Grounds for discharge of con_mc‘:: llowing Ways=—

: be discharged by any of the FOTOWH 2 =\ reed by A

A contract can . A contract may be dischargee by Actual
", Discharge by Performance : mance. Actual Performance is said tq
v when each of the contracting parties has done what he

misor offers to giy,
ntract. When the pro e
had agreed to do under the co} + but the promisee refuses to accepy

i ce under the contrac!
e pelfon:lh:l:] it amounts to discharge by attempted p.erfoxmanCe_
the same, e contracting parties may mutually

: Thi
| gé%ﬁﬁ%ﬁ%ﬂhﬂ by any of the following ways.
(f) Rescission
(if) Alteration
(iii) Novation -
(iv) Remission
(v) Waiver -
(vi) Merger

\

" operation of law in the event of any of the following :—
" (i) Death or incapacity of promisor in case of personal services.
(if) Insolvency. - ; o
(iii) Rights and Liabilities vest with the same person [Merger of Rights
& Liabilities]. ;
(iv) Unauthorised Material Alteration.
(v) Loss of sole evidence of contract. . . -
4. Discharge by Lapse of Time : Where a contract is required to be per-
formed within a specific period of time prescribed, the failure of the party
time, f 7
5. Disc_harge by Supervening Impossibility : A contract which was valid at
. gl;e n;]: n(;f zf:";r;itiﬁn Lll;nay 1.’subsequer'.lt]y become impossible or unlawf}.‘l.l
diie 15 supervenin i ;;:d)}; ]shtand discharged. A contract becomes void
i i ty in any of the following instances :—
(©) Destruction of subject matter. o iief
(i7) Change of Law, BT
A s
incapacity for personal services.
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e kV) Outbreak of war. - g
(v Failure of the WlMAte purpose of e conypycy
Di ‘harg:,:ey oBrrggfibl.exh\i:rlaéchtraCﬁng party reh;Ses or fails to give,
e;‘ffol‘m:n e of the contrack iempoc:srilb%i“:g performance or makes the
ctis said to be discharged by by € by his conduct, then the con-

o reach. A ¢ .
Breach or by Anticipatory Breach, Wﬁ:r?;?;:r:yb:odr:\ﬂgg:é\‘;{t

. . to Actual breach, whereas
he default is committed before the ; i
1o Antic¥ory RusdPh, due date of performance, it
e

I

Actual

o the due date of performance, it amounts

when t
' amounts

7

possibility d
o ine of frustration or su; ing i ibili .

 The doctrine of fru pervening impossibility does not apply in
@ following cases i.e. in these cases the contract is not discharged:—

1. Difficulty of performance:

3. Discharge by Operation of Law : A contract shall stand discharged by .

to perform the same results in discharge of contract on account lapse of -

_ Sornetimes the performance of a contract becomes difficult on account
‘of some unanticipated events such as disruption of transport services

©etc. Such difficulty makes the performance hard but does not result in
the discharge of contract.

3. Commercial Impossibility: ‘

b Commercial Hardships make the performance of the contract \mpréﬁt»

"/ able or economically unviable. Thus commercial hardship on account

k of increase in price of inputs (raw materials) or overhead costs shall not

result in discharge of contract.

3. Strikes, lock-outs, civil disturbances and riots:

. These events do not terminate contracts unless there is a clause in the
‘contract providing that in such cases the contract is not be performed
or that the time of performance is to be extended.

‘4, Failure of one of the objects:

When there are several purposes for which a contract is entered into,

failure of one of the objects does not terminate the contract.
5. Impossibility due to failure of third party: ‘

Where the performance of a contract by a party depends on the pe}'for—
. manceofathird party, the contract shall not be discharged by the failure
S ‘or default of the third party.

- . 6. Self-induced impossibility:
A contract is not discharged on acc
either of the party.

oun"c of self-induced impossibility by




upn-anticipatory breach of €o!
before the time fixed for

of contract occurs

s, Anticipatory breach
Ans. Anticipal Lheﬁmeforperﬁ’

rmance is due announces that he

hen a party by his own act disables himself from performing the con.
¢ when .

When ::;z,-pam,y breach occurs, the aggrieved party can take the followmg
steps: ¥
(A) May treat the contract as discharged—
(/) He can treat the contract as discharge!
any obligations under the contract; & ; :
(i) He car immediately adopt the legal remedies :.ava.llab]e to him for br each
of contract, viz., file a suit for damages or specific performance or injunc-
tion.
(B) May not treat the contract as discharged—
Ann:cipatoxy breach, by itself, does not discharge the contract. The contract
is-discharged, when the aggrieved party chooses to treat it as discharged. The
aggrieved party may decide not to rescind the contract but to treat the contract
as alive and operative and wait for the time of performance. In such a case the
consequences are as follows: \ @ k
(i) The contract will be operative for the benefit of both the parties. The
contract will continue to exist and may even be performed by the other
party. s :
(ii) Ifthe contract is not rescinded and subsequently an event happens which
discharges the contract legally (e,g. a supervening impossibility) the
aggrieved party loses his right to sue for damages. .

d, so that he is no longer-bound by

merger:
A. Death
In contracts involvi q o
ving personal
contract. In other caseq therighsm or ab

ability, death terminates the
Tepresentatives of the dead man. % and liakiliries pass on to the legal .

.

1 it P 7
i, £ M .fu

& C. When the rights & liabilities under contract

Ans. There are cases where the damage or loss suffered cannot be meas
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lia urt, known as th : Ceptions, t!:ansferred toan
# e cer of the court, as the Official Aggj X
Oﬂ::ger of Rights & Liabilities SiEnec/Receiver

thenno further performance under the comrac‘t,?: ;:ll\i}ilr;}(‘lesis::z?tie;‘:lz
discharged- S ) .
se of time i

3 Contracts may .b.e te.rminated by lapse of ti
tionsand liabilities in contractsare barred

of law are stated in the Limitation Act.

‘B U,,authdrised material alteration
i If the terms of a contract.is materiall

me. In civil suits the obliga-
by limitation. The provisions

y altered by a party to the contract

without the consent of the other parties, the contract is discharged and
‘cannot be enforced any more: .

F Loss of Evidence of contract

In case of loss sole evidence as to existence of contract the contract stands
discharged due to operation of law.

]

which specifi all ,
! ed in
terms of money. The court, may, in such cases where the ordinary remedy by
aclaim for damages is not adequate compensation, direct the defaulting party
to perform the contract specifically. (Under Section12 of the Specific Relief Act,
1963). Specific performance is an order of the Court directing the defendant to
fulfil his obligations under the contract. Specific performance is a discretionary
remedy and is only available where damages are not an adequate remedy.

Some of the cases where specific performance is ordered by the court are:

(a) Where the act itself is such that monetary relief for its non-performance
is not adequate. )

(b) Whereno standard is available to ascertain the value of the actual damage
caused by non-performance. .

. (€) Where it is not probable that the compensation money will be available.
Examples: The specific performance is granted in contracts connected with
!‘“}d. buildings, rare articles and unique goods having special value etc. because
jured party will not be able to get an exact substitute in the market.

Specific performance is not allowed in the following cases!

-# Where monetary compensation is an adequate relief.
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eg a contract to m.
o Where the contract is of personal naturé, g arry or

i icture, or

tract to paint a picturé, e erformane

* merc itis :ot possible for the court to supervise the p e of h,
contract e.g- 2 building contract.

& Whereoneof the parties to the con

/0.9 What is meant by Suit for Quantum Meruit? What a;re ﬂxeMil;;t;geex ‘
in which quantum meruit is granted? ‘ o RdI'P 20)
i Y its’or" asdeserves orearyg
{ means ‘as much as nerits' Or ‘as mucr s ce st
Anls. Oluif:;“;th:lg;s ‘paymentin proportiontothe work donf: -In otherwor, ds.
ﬂaﬁz; meruit means that a person can recover compensation in proportio,

to the work done or service rendered by him. Itis 2 quasi-contractual remedy,

tract is not competent to contract ]ike

The claim on quantum meruit arises in the following cases:—

1. Where there is breach of the contract:
Where a party performs a part of the contract, but the olher party breaks
it in between, then the injured party can claim compensation f_or the work
done or the service rendered. . .
2. When an agreement is discovered to be void:
Where some work has been done and accepted under a contract which i
subsequently discovered to be void, then the person who has performed
the part of the contract is entitled to recover the amount for the work
done. (Sec: 65)
3. When something has been done non-gratuitously:

When something has been done non-gratuitously: de., has been done with |

the intention of getting payment. (Sec. 70)
4. Where work has been done by the person guilty of breaking the |
contract: .
Insucha case defaulting party would be liable for consequences of breach,
but for the work done by him he may be entitled to get payment in the
following circumstances:
(a) Where the work to be done was divisible: A contract is divisible and
a party pezforms. a part of it and refuses to perform the remaining
part, the defaulting party can claim reasonable compensation for
the part performed, on the basis of quantum meruit. Thus two
conditions should exist :
(a) If the contract is divisible, and
b .
®) ;(f) ;h: mp;zcler.ry not at fault has enjoyed the benefit of part per- |
On the other hand
perf

e han c, if ;hle contract s not divisible, i.e., it requires complete
b o ondition for payment, the partyin default cannot claim
or work done, on the basis of quantum meruit

'Ifalu
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the indivisible contract is performed

! B substanti t
mp sum is to be pl:nd for the completion of m"eﬂ.:’.lftdly. -
the work has been completed in fu]], though badly, the pe;zz: \‘:;IOE;IHES

ormed the contract can claim the Jum .
glesx: i a deduction for bad work. P sum; but the other party can

What are the types of damages that can be

3 |
010 0 sder section 73 of the Indian Co
preach

awarded as a remedy for
mtract Act, 18722

e cording 10 Section 73 of the Indian Contract Act, 187
wtary compensation allowed by a Court of Law to the
orlloss /injury sustained by him on account of breach of ¢

2, damages are the
aggrieved party for
ontract by the other

", Damages are 'compensatoty In nature and are granted in accordance with
R following rules :—

| Ordinary Damages are recoverable: The damages which are the natural

and probable consequence of breachi.e. which naturally arise in the usu-
al course of things from such breach can be recovered by the aggrieved
party from the defaulting party. '

. Special Damages are recoverable only if the parties knew about them:

These are those damages which are recoverable, in respect of losses that
arise on account of existence of some special or unusual circumstances
provided the existence of the said circumstances was brought to the
knowledge of the defaulting party at the time of formation of contract.
Thus these damages cannot be claimed as a matter of right by the plaintiff.
They are not recoverable unless the special circumstances were brought
to the knowledge of the defendant so that the possibility of the special
loss was in the contemplation of the parties.

. Remote or indirect damages are not recoverable since these damages are

not reasonably foreseeable and are not sustained by reason of breach.

. Nominal Damages for no loss sustained : Where the injured party has

not in fact suffered any loss by reason of the breach of a contract, the
damages recoverable by him are nominal. These damages are granted by |
the court to merely acknowledge that the plaintiff has proved his case &
won.

. Vindictive or exemplary damages allowed only in specific instances :

Usually damages are awarded to compensate the aggrieved party apd
not with a view to punish. However in case of (a) Breach of a promise
to marry & (b) Dishonour of a cheque by a banker wrongfully, the court
may award exemplary damages.

- The aggrieved party can also be granted damages for inconvenience,

discomfort, mental agony etc. Further cost of suit may also be allowed
as damages by the Court,
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= En T o & penalty.
Q.11 Differentiat by q e 2021]

OR
o is a pre-estimate of compensation
“J iquidat

&

ici f contract whereas Peng]
-' i ticipated breach o

damages for certain an

on the other hand is an extravagant amount stipulated and is clea 1
0! no comparison to the loss suffe y
unci nscionable and has red by th

] < liquida
» f t by differentiating between ligq teg
parties”. E",i’,;he':a;’.'; “;'3: f:;"::enc)e' to provisions of the Indian Contrag

damages an June 2022, 5 Mal‘ks]

Act, 1872.

" Penalty
. i i ine pre-estimate of
iqui damages are the fair & Penalty is not a genui »

L‘:gﬂil::';fe.e:zr‘nunsle of the probable |damages. I‘nstead it is an amount which

gamages that are likely to arise as a|is highly disproportionate to the actua]

consequence of breach. Joss that is likely to arise in the event of
9 breach.

2. |1t is estimated and stipulated in the|Itis fixed and stiPuJated in the contract
contract, with a view to ascertain the with a.&de to discourage a party from
damages to avoid the uncertainty | committing a breach of contract and
of amount and to avoid expenses of | secure due performance of contract.
proving damages in the court.

/3. /Liquidateddamagesareawardedbyway Penalty is imposed by way-of a punish-

of compensation. ment on the defaulting party.

Q.12 Differentiate between Novation and Alteration as per the Indian

tract

Parties .

Terms and Conditions

Substitution of new con.

Contract Act, 1872. [Dec. 2022, 5 Marks]
Ans. : :

Basis of Difference J Novation . Alteration
Meaning When the parties give their | When the parties to cont-

consent tosubstitute theold | ract mutually agree to mod-
contract with the new one, | ify or revise the terms and
it amounts to discharge of | conditions of the contract,
the old contract by way of | it amounts to discharge
Novation. the contract by way of Al-
teration.

Parties may be the same or
different.

There may or may not be
any changes in the terms
of contract.

Parties always remain the
same. -

Changes in the terms of
contract are always present.

New contract is created in

]
It does i ubsti-
place of the old contract. not involve s

tution of old contract.
| tution of old contract. |
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 Ramaswamy of Chennaj placed
g.lsel:jd;bad for supply of urad dal on 10-11-;302:3? with Mr. Shah of
! r ke The order was for the supply of 19 tonn:om‘rafled price of
140 P; .., before 09-1i 2-201(:6. On 04-12-2006 My, Sha]s] ‘,A,.,"::tm a ;’nonths
f; elumaswamc)l’ }Sl‘at ngl:i at tﬂl;e Pll;llce of urad dal was sky :ozk:::" !to
- 1 Kg. and he would not be able to sypp} Ky g to
750 P:i::e of urad dal rose toX 53 on 09_12‘21:)‘:)2'.":(‘1:::&0;51!!:11 contract.
s o A

int: Increase in price of urad dal do,
AnS: sibility (Sec. 56). Mr. Shah committed bre:
impossis 50.12.2006 - Mr. Shah shall be
wi 'stam)" The amount of damages shall

a " ce between the contract price and price as on 09.12.2006 e %1 .
ggf:,‘:ver. if some supervening impossibility arises before (39.12.20(‘)10'(?:(.);,
;mposition of ba‘n on trading in urad dal by the Government), the contract
lhall become void, and conseque'mly, Mr. Shah shall not be liable to pay any
(S:lamages. If Ramaswamy repudiates the contract on 04.12.2006 Mr. Shah
shall be Jiable to pay damages to Mr. Ramaswamy. The amount of damages
shall be 10 tons @3 10 per kg (i.e., difference between the contract price and
price as on 04.12.2006), i.e., ¥ 1,00,000.

€S not amount to supervening
aph of contract. If Ramaswamy
liable to pay damages to Mr.
be 10 tons @ 7 13 per kg (i.e.,

Q.14 A contracted with B to supply him (B) 500 tons of iron-steel @

75,000 per ton, to be delivered at a specified time. Thereafter, A contracts

with C for the purchase of 500 tons of iron-steel @ % 4,800 per ton, and

at the same time told C that he did so far the purpose of performing his

contract entered into with B. C failed to perform his contract in due
course, consequently, A could not procure any iron-steel and B rescinded
the contract. What would be the amount of damages which A could claim
from C in the circumstances? Explain with reference to the provisions of
the Indian Contract Act, 1872.

Ans. Hint: A can recover ¥ 1 lakh as special damages from’C as it was
within C's'knowledge that breach of coptract by him(C) would result in non-
performance of contract between A and B resulting in loss of 2 1 lakh (ie.,

Ehe difference between % 5;000 per ton and 4,800 per ton for 500 tons) to A
Sec. 73). '

0.15 M Ltd. contracts with Shanti Traders to make and deliver certain
machinery to them by 30-6-2004 for ¥ 11.50 lakhs. Due to labour strike
Ltd. could not manufacture and deliver the m_achinery to Sha]:lm
[Iraders, Later, Shanti Traders procured the machinery from 3‘(;0& eL
Manufacturer for Z 12.75 lakhs. Shanti Traders was also P""-“’e“‘teh ﬁ(::
orming a contract which it had made with Zenith Traders at th

ftheir contract with M Ltd, and were compelled to pay compensation for
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102 - I ek TR e iy
of con! 1 . ¥ to ;
mumd-hﬁnﬂ;!.’f:. 4 7 .MTPNov.zolgl
Indian i~ S to supervening impossibj;
strike does 1ot amounl;y f\d Ltd. results in a breachl;f

Ans. Hint: Labour
. 56). Hence, non very
Ewoscncn"lsq)by M Ltd. M I;;d is lmc:;l;zn laog:n;lf)e? e lakhs (i:e., the‘ differen%
Taders. & 0 p:gho nlgﬁl.so lakhs) (Sec. 73)- M Ltd. is not liable to pa
between ¥ 12.75 I fo: ;:;ss caused to Shanti Traders duf: to .non-perfc,,-ma]_‘Ce
any oompensau'-'ﬂ'::l into with Zenith Traders; since special circumstances, Vig,
of co"u;a;::;:l:sﬁ;nu Traders and Zenith Traders were not brought to th,
contrac! ‘

knowledge of M Ltd. i ’

S a theatre, to sin,
singer, contracts with M, the manager of a ! gat
gm. thea't:eo?or two evenlnés in every we,ek during ‘the next twg
months. M engages to pay her ¥ 300 for each evening’s performance,
On the seventh evening, S wilfully absents herself from theatre. M, i,
consequence, wants to rescind the contract and claim compensatiog
for the loss suffered by him through the non-fulfilment of the contracy
Ans. Hint: M shall be entitled to rescind contract and claim compensation
from S because of breach of contract on the part of S.(Sec. 75 of the Indian

Contract Act).

_delivery of macblnel‘ynsal te the loss incurred by Shami

.17 X borrows ? 1,000 from Y and agrees to x\,ei;(ﬁyt:llﬂe“iimount with -

interest at 12% at the end of six months. The contract further provides
{thatin case of default in repayment, the interest will be payable at the
?m of 70% from the date of default. What is the nature of this stipulation,
and what is the right of Y. iz, ey R i
Ans. Hint: This stipulation is the nature of penalty. Y is entitled only to recover
such compensation as the Court considers reasonable (but not exceeding 70%
of interest). . '

b.ﬂﬁ“mdhbon&-@_dﬁa cheque of ¥ 1,000 belonging to
3 Seth (a Millionaire). He says that his credit has come down to
] of Mofat L apg_enmhav!ng only a few thousand rupees) as his

50 o i

iArﬂnposs;I:nllose contracts void wl'_1ich become

! J‘dﬁsch arged on grounds of Impossibility
s n0

Tentered into a contract with 'Y’ 1o
020 e bottle, to be delivered Supply him 1,000 water bottles

)

:"! ;oonz::s with ‘Z’ for the purchase of |
iwi:érfdi-'ming his contract entered into with ‘y’, ‘7’

pottl

I

which
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_ into a contract with B
\ enmo nths. A fails to make ““Mﬂlll
: But he admitted the 4y,

B2 - ort.

W’p:i_pﬂoe. Can A take the pleg of g %f iron

2 hl, 8 sons: ; bility of performance?

e i

d Difficulty of Performance should pe distingui
56 of the Indian o Euished from

t: No.
n ty of performance. Section
Contract Act only

tht Impossible of

executi
of performance, on. Thus &

water atas

000 water botties
r 08 Water @37450
that he did so for the —

: ] ¢ failed to perform his

it in due course and market price of each water bottle on that da;

e 5.25 per water bottle. Consequently, X’ could not Procure any water
ey rescinded the contract. Calculate the acnaged

rl;f&tﬂe' and at the same time told ‘7’

1 X’ could claim from ‘Z’ in the circumstances? Wha id |
ur answer if ‘Z' had not informed about the ‘Y’s contract? E:c:lam wxl:eh

,y:feréncek to the provisions of the Indian Contract Act, 1872.
RS [MTP May 2018, MTP Nov. 2018, RTP Nov. 2020]

ims_ BREACH OF CONTRA?T— DAMAGES: Section 73 of the Indian Contract
Act, 1872]ays down that when a contract has been broken, the party who suffers
by such breach'is entitled to receive from the party who has broken the contract
compensation for any loss or damage caused to him thereby which naturally
arose in the usual course of things from such breach or which the parties knew
when they made the contract to be likely to result from the breach of it.

The leading case on this point is “Hadley v. Baxendale” in which it was decided
bythe Court that the special circumstances under which the contract wasactually
made were communicated by the plaintiff to the defendant, and thus known to
both the parties to the contract, the damages resulting from the breach of such
contract which they would reasonably contemplate, would be the amount of
injury which would ordinarily follow from the breach of contract under these
special circumstances so known and communicated.

The problem asked in this question is based on the provisions of Section 73 of

the Indian Contract Act, 1872. In the instant case X’ had intimated to Z’ that
he was purchasing water bottles from him for the purpose of performing his
tontract with ‘Y’. Thus, ‘Z’ had the knowledge of the special circumstances.
erefore, X’ is entitled to claim from Z' ¥ 500 at the rate of 0.50 paise i.e.
1000 water bottles x 0.50 paise (difference between the procuring price O,f water
Ottles and contracted selling price to 'Y’) being the amount of profit X’ would
Ve made by the performance of his contract with Y.

. ¢ i.e., one thousand has been dishonoured wrongfully
g:’- Hint: Dhanna Seth can claim exemplary damages from the bank
djsh:mwu,-ed dishonour of cheque. The smaller the amount of the cheque

noured the greater shall be the value of damages in this case.

=
0%
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104 en the amount of dam

f 1y’ contract, th o

tract price and the Mmarj,

, . d ‘'Z' o
If ‘X’ had not informe 1 of damages woylq bee(

the con
difference betweer un
wquld h?;i g;t\’fnort' Tefa:xh, In other “{Ol'(;sv the amo
(Pr;;g ﬁne 1000 water bottles x 0.75 paise
redintoan agreement with Mregg:‘: ff'ﬁi’?:i“ s
.21 Mr. JHUTH ente for ¥ 5,00,000/- within a p JHUTH to M. Sn =
(M. SUCH’s) motor Rca;ﬂ 00/ was also paid bfy thM:ee ionthis of ot liiCH
0 ; Jetion o €rin,
in torms of the agreement. After COmP 0 U UTH to p hre, hase the
into the agreemen’ cement. Even after lapse of»anoﬂlzl" t o e mong,
G in telsn o{]'i‘hlf:egil;her responded to Mr. SUCH, nor to ::S l:nt one caljs,
period, MrJHUY © e eriod of six months. Mr. JHU TH contacted
After lapse of another pe also demanded back the

) rchase the motor car. He A oK
SUC}!:;H a‘ji:ieun;:‘:; g gO 00(;1/.-59— from Mr. SUCH. Referring to the provisiop
securi ’

f the Indian Contract Act, 1872, state whether Mr. SUCH is required ¢,
of the "

i o Mr. JHUTH.
pefimd the securty fm'munt ' : de by Mr. JHUTH, if the motor ¢
Also examine the validity of the claim mace {h three month’s agreem ot
B destroyed by an accident within the [MTP Nov. 2015]
Ans. Hint : Breach of contract, the aggrieved party has a right to rescind the
contract & claim restitution & damages if any. Further where any security
deposit has been made under the contract, the same shall stand forfeited i
case of breach of contract. .
Thus in the given case Mr. JHUTH is responsible for breach of contract. My,
SUCH, the aggrieved party can claim damages if any sustained by him. However
Mr. JHUTH is not entitled to refund of Z 20,000/~ since the same was given as
a security deposit which shall now stand forfeited on account of his failure to
fulfil the contract.
However, if the car had been destroyed by anaccidentwithin 3 months agreement
period, then the contract would have beendischarged by supervening impossibility
due to destruction of subject matter and in such a case JHUTH would have
been entitled to refund of security amount, (since the security amount can be
forfeited only when contract is not fulfilled on account of breach by a party.)

0.22 Mr. X and Mr. Y entered into a contract on 1st August, 2018, by
which Mr X had to .supply 50 tons of sugar to Mr. Y at a certain price
strictly within a period of 10 days of the contract. Mr. Y also paid an
advailzce as per the terms of the above
portation available between their places

road i

mmwﬁ?mymﬁr p)l(ac:fs was damaged and could not be repaired
di;l n(;t offered to supply sugar on 20th August, 2018

agree. On 1st September, 2018, Mr. X claimed
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of 710,000 from My. y §
p‘nsaﬁ‘;:h was not there within tl'::r reualng to Sccept the supply

ﬁ;ﬂ:‘ oo v:'ill Mr. Y claimed for refund ofg“sl;iew of the contract. On the

000, which he had id
terms of the contract. Analyse the ahove £ ¢ had paid as
ce Situation

ons of the Indian Contractém, 1872 and decide on \)': ‘cz:l::::‘i;l::
formance of a cont [‘ : " 2018, 4 Marks, MTP July 20248
en the pertor - @ contract is required withip 5 specified period
Ll ‘gl nd the same becomesgmp“s‘ble by occurrence of an unexpecteg event
of "mhange of circumstances beyond the contemplation of parties, the contract
orac ? s void & the contracting parties stand discharged from their obligation

peco form the contract.
e

whenan agreement is di_scovered tobe void or when a contract becomes
" any person who has _regewed any advantage under such agreement or
wid . is bound to restore it, or to make compensation for it o the person
“"mhom he received it.
:;he givencase the contract betwe-ejn Mr. Xgnd Mr. Y becomesvoid subsequently
ndAug, 2018, when it becomes impossible to perform it within the stipulated
z"me period due to floods. As a consequence both the parties are discharged.
Thus, applying the above stated Provisiqns_ i.t can be concluded that the contract
) di scharged due to subsequ_em 1rf1posmb1ht_y and Mr. X cannot claim damages
from Mr. Y. However, Mr. Y is entlt}ed to claim a refund of % 50,000 which was
paid as an advance. Thus only restitution of benefits to Mr. Y shall be granted.

urther

023Mr. Rich aspired to get a self portrait made by an artist. He went to the
workshop of M. C, an artist and asked whether he could sketch the former’s
portrait on oil painting canvass. Mr. C agreed to the offer and asked for
% 50,000 as full advance payment for the above creative work. Mr. C
clarified that the painting shall be completed in 10 sittings and shall
take 3 months.
Onreaching the workshop for the 6th sitting, Mr. Rich was informed that
Mr. C became paralyzed and would not be able to paint for near future.
Mr. € had a son Mr. K who was still pursuing his studies and had not
taken up his father’s profession yei?
Discuss in light of Indian Contract Act, 1872?
(i) Can Mr. Rich ask Mr. K to complete the artistic work in lieu of his
father?
(ii) Could Mr. Rich ask Mr. K for refund of money paid in advance to
his father? [May 2019, 6 Marks]
SA“S- ACC(_)rding to the provisions of section 56 of the Indian Contract Act, 1872
rupe}”vemng impossibility results in the discharge of a contract. When the aYt
\:_qun-ed tobe performed under the contract, becomes impossible szseguentl"y
ithoyt any fault of the contracting party, then the contract becomes void & the
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106 |
d discharged from their obligations- Contracts of a personal
ies stan
whicl.f require exercise of person:
on déathor incapacity of the person. “
state of things which was naturally co!

in discharge of contract.

templated for performance,; shalj

the grounds of supervening impossibility becomeSv .

Lor ability of a party, stand dischy 't
al sl;_” milarly non-concurrence of a pal‘ticufd
ap

resy,

Acontract dischafgega%';e. Furtherrestitution shall be granted by the Con“‘dct?ld

& ceases to be enforc
who has received s &
back to the other party. Compensation s
Thus applying the above stated provisions
that— - .
i) Si i , ng exercise of skj
Since the contract is of a personal nature requiri xerci skill
(i) 1'o/ll_rn g, it shall stand discharged on grounds of supervening 1mp°SSibilj?
on account of Mr. C’s incapacity. Fur!‘.her Mr. Rich cannot 2_lsk Mr. Ky
complete the artistic work in lieu of his father Mr.C since itis a Contrag
of personal nature & hence cannot be performed by his legal reprege,,
tative.
(ii) MrRich canclaim therefund of money paid inadvance, since the remeq
of restitution is granted in the event contract becoming void & disch argeq
on account of supervening impossibility.

all not be granted in such a cage,

0.24 On 20th September X agreed to sell t %,
chemical to be manufactured in his factory @ % 8,000
delivered on 20th October. Cal .
be recovered by Y from X in each of alternative cas
Case (a): The chemical could not be manufactured because of strike by
the workers and X failed to supply the said chemical to Y on 20th October
when the price of that chemical was ¥ 12,000 per to! , Ftiaian
Case (b): On 1st October, X informed Y that‘he was not going to supply
the goods since the price of that chemical rose to ¥ 10,000 per ton on lst
October. The price of that chemical, further rose to ¥ 12,000 per ton on
20th October. Y decided to rescind the contract on 1 October. =~
Case (c): On Ist October, X informed Y that he was not going to supply
the goods since the price of that chemical rose to ¥ 10,000 per ton on lst
;’:::g '{"h;e price of that chemical, further rose to ¥ 12,000 per ton ot
£ u'l]to r. Y decided not to rescind the contract on 1st October andto
t till 20th October. On 19th October, the entire chemical in the factory
was destroyed by fire without the fault of either party. i
Ans. According to the provisions of Section 56 of The Indian Contract Act, 187%

acontact stands di P
formation of the cicx:]arged on account of supervening impossibility if after the

which renders the u:ct but before its performance some event takes plact |
performance of the contract impossible. In such a case both

m their respective obligations and the contra?

the parties stand dischargy
) ed fr
becomes void subsequently. °

any benefits & he shall be bound to restore the g, ng

g

to the given case it can be conclyg,, ’
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certain instances, 107

: such
er in . as tho;
Howe‘/ od and is treated as subsistin, A

.iisch it shall amount to breach:

0™ ysually failure to perform on

o (a): USLE . T account of strj

Casount 0 dlSCharlge bydsupewemng lmlbossibilitynkes 1 workers, does not

o is expressly made. » unless a contract to the

con sinthe given case when X fails to gy

Th‘lls( s, the contract is not discharged on

worke !

The fal]
und to PaY

Follow;
g and if (e "8

the contract i
the partios is not

fail to perform the

Pply chemical R
accountofer on account of strike by

e to supply the chemical amoun
damages of ¥ 40,000 (12,000-8,000= 4,000 x 10) to Y.
. Further, commercial hardships also do o, i dic o

Co2 0 rounds o supersening impossibily e g paatsr o
on the ounds that the contract has become less profitable or uj og ab?
» to changes in the prices, shall not amount to discharge b snpro table
'LmPosSibﬂitY- Instead fzu.lure to perform in such.a case amount}s, tzlﬁ*?: I;\mgf
contract and the defau!tmg party shall be bound to compensate the y qd
party for the loss sustained by him. aggrieve

in the given case when X informs Y about his faj
Th‘:fnds of increase in price of cherhical it am(:u}:lltiffsl E::;:hp:g 'i“ }(::nt}}:e
pound to Pay % 20,000 (10,000-8,000=2,000 x 10) as damages to Y. ) ¢
Case (©): When a contrac.ting party, before the due date of performa'nce refuses
toperform the contract, it amounts to anticipatory breach of contract Insucha
case the contract is voidable at the option of the aggrieved party. The .aggrieved
party has the option to rescind the contract immediately without waiting for
the due date of performance and sue for damages. Conversely the aggrieved
party can choose to continue with the contract and wait for the performance
up to the due date and inform of his intention of doing so the defaulting party.
In such a case the contract shall be treated as subsisting between them. Now
if any event takes place during the waiting time period which renders the
perfonn_ance impossible then the contract stands discharged on the grounds
of supervening impossibility. ’

Thus in the given case when Y decides to wait for the performance up to 20th
October and the entire chemical in the factory is destroyed on 19th October,
thenthe contract stands discharged on the grounds of supervening impossibility
and Y now loses his right to claim any damages from X.

urt for
ﬁ“s- According to the provisions of the Indian Contract Act, 1872, intheeve
reach of a contract, where the amount of damages sustained by the aggrieved

event of
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8 mages are not ade,
10 -mined or where the amounf ;frs;cdfror iy Anq;:f“EI
party canno! be :e.::vard specific perfz;lrrrcklarflzc“eI [E:;ng o il brsach i .
e court may spec fatns oy
then th o ml?hes that ulated terms: One of the instances e
h the stip d as remedy, at the discretioy
are in nature,

accordance wit t
d for are unique or I

r

ontract is awd

s mance of a ¢

5pec|ﬁc perfo oods contracte! i 3

the court, is when the g o B which is not availay),

y ique item t
In the given cas¢ A refused to supply a umd
n the
in alternatively

in the market.
Lt
ing the above provisions 1
:; plﬁ:ily compensated for the breach, th s the
br::ch to B, order A for specific performanc

the contract.
the promisor in following cases ? Explajy,

Q.26 What will be rights with

with reasons : " .
. bring back Mr. Y to life again.
(a) Mr. X promised to g . The loaded truck left for de.

11 50 kgs of apple to B-
(2] ‘?v:?;:: lt ;,ﬂs]e March but due toriots in between reached B on 19t

March.
(c) An artist promised to p: f
remuneration but met with an accids

can be concluded that since B cannoy
us the court may as a remedy g,
ordance with the termg of

ent and lost his both hands,

(d) Abhishek entered into contract of import of toys from China. But :

due to disturbance in the relation of both the countrie§, the imports
from China were banned. [RTP July, 2021]

Ans. Hint: (a) The contract is void ab initio an account of initial impossibility
of performance. No rights of either X or Y arise in this case.

(b) Generally, difficulty in performance due to civil disturbances riots etc,,
does not result in discharge of contract. However, if time is of essence, failure
to perform the contract within the time specified shall discharge the contract.
Time of essence or not is determined by the terms of contract, circumstances
of the case, nature of goods ete. thus in the given case, if time is of essence

then failure to perform within the specified time shall discharge the contract

between A & B.

(c) A contract becomes void due to change in circumstances, which render |

performlance subsequently impossible. In the given case, the contract is of 2
personal nature and shall stand discharged since

. ; , ome
physically impossible. g e
(d) Change in [aw after formation of contract whic
contract impossible, shall result in disch:
contract is discharge by supervening im
on import of goods. It has become leg:

h renders performance of the
arge of contract. In the given case the
pqssibility arising due to ban impos¢

ally impossible to perform the contract

aint on the fixed date for a fixed amount of 1
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ontracts to take in cargo forK at

717 <} declares war against the country in which 1.

‘n‘r;wh:ﬁ:"re the contract could not be Al I b :

and }. Examine the validity of the Contract as . nts to file a suit
ainst )] Per Indian Contract Act,

Dec. 2021

72 : - - L , 3 Marks]
2 The contract hats ll-,)ccol:nef de{) According 0 the provisions of the Indian
Ans: cthct, 1872, outbreak obwar between the countries of contracting parties

i formation of contract, results in disch;

-~ 4 ! arge of contra i
Jfter l:fbilil’)’ and the contract is void subsequently. oLy supervening
. 1n0S!

en case war breaks out after the formation of contract between

In the onsequence of which K fails to give performance

juKasa @ o id & stands d
tands discharged .
e contract becomes vOIQ &S ged on account of supervenin
T p(S):hSibility due to outbreak of war & therefore K cannot sue J ’ y
i )

- lassical dancer. She entered i i
3 Sheena was ac : Ted into an agreement with
0.2 1ol Vidya Mandir for 60 dance performances. As per the contract, she
= supposed to perform every weekend and she will be paid T 10,000 per
W “formance. However, after a month, she was absent without informing,
l:ue to her personal reasons. Answer the following questions as per the
Indian Contract Act, 1872.
(i) Whether the management of Shital Vidya Mandir has right to ter-
minate the contract?
(i) If the management of Shital Vidya Mandir informed Sheena about
its continuance, can the management still rescind the contract after
a month on this ground subsequently?
(i) Can the Shital Vidya Mandir claim damages that it has suffered
because of this breach in any of the above cases?
[June 2022, 4 Marks]

Ans. According to the provisions of the Indian Contract Act, 1872,when a party
to contract has refused to perform or disabled himself from performing his
promise in entirety, the promisee may put an end to the contract, unless he has
signified, by words or conduct, his acquiescence inits continuance. Furtherifany
party has performed a part of the contract and then refuses or fails to perform
the remaining part of the contract, then it amounts to actual breach of contract
during the course of performance of contract. In such a case the aggrieved
party can sue for rescission of contract as well as for damages sustained by
hlm onaccount of breach. However, if the aggrieved party chooses to continue
with the performance of contract, then intimation to that effect must be sent
:0 the other party of his intention to do so. Once the aggrieved party chooses
lo continue with the performance of the contract, then he shall lose his right
IO subsequently rescind the contract. '
::}L‘: given case, Sheena has contracted with Shital Vidya ?Aand}:l_‘ [I-?sg}gewﬁﬂ
performances, a dance performance every weekend, for whic
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110 owever, after 2 month she abstai b p

. Hi
be paid T 10,000 per performance
giving performance due to

{he given case it is evident
£ contract by failure to perfq,

Sheena has committ der the gontract, has 3 ﬁgh{

. un
Shital Vidya Mandis the aggrieved party
to rescind the contract- becomes voidable subsequent]
i jven case, beco y q
(ii) Sincethe w"":?" fh‘e"éf,fm of performance, the management Of Shy
wartie l'Jm'ach man option to rescind or t0 continue.w! the conrag,
Vidya Ma“.d’redasmy P Shital Vidya Mandir, wishes o continue v,
If the Elgg‘ﬂfvit ngust mfo'rm the other party &€ sbeen.a of ItS intenjg,
the Com?;o'wever once the aggrieved party exercxse?J its option to gy,
o le;) : rform;;ncé of such a contract, it cannot su sequently rescin
tt.;lr:eu:on;apcet Thus, in this case the m'anagemefnl OfﬁSh““Zal V:}cllya Mandj, ] ne nifie;

* ’ ontinuin, € C ey . N & 2]
cannot rescind the contract after 1 month of ¢ 1ng Ontrag, oS A contract, b)éWhldf‘ 0}?@ party promises to save the other from loss caused
with Sheena. i . . " by the conduct of the promisor himself or by the condi

(iif) In the event of breach of contract, th(ei :gg}?evelt‘ihiasng'hljst:ln\zg;: ;Z ﬁl;:_ to :;11 . i}sl'c lled a contract of indemnity [Sec.124] y the conduct of any other
: the loss sustained by him. d vlandj pet= s . A s
suit ft::tr1 ;‘ﬁﬂafﬁifﬁﬁa; a"ges from Sheena. : s contract of indemnity is a type of contingent contract where the performance
is en ] - ofthe indemnifieris dependent on the happening ofloss to the indemnity-holder.
It covers only the loss. caused due to human acts only. It does not cover the
contracts t0 indemnify the loss caused by non-human agency.
Rights of Indemnity-holder: According to the provisions of section 125 of
the Act, the indemnity-holder may recover from the indemnifier (promisor),
he following amounts, provided that he acts within the scope of his authority:
(i) Heis entitled to recover all damages which he may be compelled to pay,
in any suit in respect of any matter to which the promise to indemnify
applied. ,
(ii) Heis entitled to recover from the indemnifier all costs which he had paid
in bringing or defending any suit in respect of contract of indemnity.
* (iii) He is entitled to recover from the indemnifier, all the amounts which he
had paid under the terms of the compromise of such suit.
To exercise these rights, it is essential that the indemnity-holder has not
contravened the orders of the indemnifier and he must have acted in the
same way as a prudent man would have acted under similar circumstances
in his own case. :
(%) Further, if the indemnity holder has incurred an absolute liability, he
becomes entitled to call upon the indemnifier to indemnify.
Rights of Indemmnifier:

@ Rights of subrogati ' indemnifier makes the payment of
. gation: Once the inde I t

* indemnity, he is subrogated to all therights of the indemnity hcglc}e‘;. Thus,
) if the promise of indemnity relates to the loss caused by a third party,

 INDEMNITY AND GUARANTEE

indemnifie t are the rights of the

|

11
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the indemnifier shall be entitled to file 2 §u1t ot rec.m;eermdamn i Ages fir of DI ” X s
i after payment of indemnity to the in t}'~holde,-rn + to sue the 3 Yy
defaulting party, If the event resulting in loss falls o . Righ party ownname, the thirdd:e in his | The
(if) Rights to refuse indel?nim :tv, the indemnifier has the right to isig party whohas caused], faulting debamﬁwg“sue(he principal
the scope of contract of indemnity, Tefyg, indemnity holder, gy 2the | accoun tln his own name, on
the indemnity. . will accrue only in t;chen-ighl existin ofanimplied contract
an assi ! the event of g between them
— - gnment bein, -
by the indemnity-holge <o
/’ favor of the indem; ni;elfer in
| {/Purpose of | The contract of i ——
5! ct of In y_ - . obje‘;o,m—act . | executed by 3\ emigzmm Y is | The contract of
‘A contract, by which one party A contract of guarantee jg with the object of emnifier | executed swith (oo e is
pmmisstosavethcomcrﬁ'om contract whereby one pery a ing/reimbursin, }fof_npensa(. providin ‘:r}llth the object of
Joss caused to him by the con- | undertakes to perform tﬁﬂ ty-holder for\hgll e indemni- Cfeditorgf e security to the
duct of the promisor himself | promise or discharge the i - by him elosssustained | of deby oor the repayment
or by the conduct of any other bility of a third person in 12-| . \ ) promise r performance of
O s called a conract of | of his default case 00 L _———T Ao made by the principal
indemnity. : Competence 10 the parties in a contract of .
] t i i of | In th
Number of parties | Only two parties are present It is a tripartite contract cop, contljac Ilgieomn?x.lzlmuﬂ be competent guarait;: s?_h: fc: 0;:“‘}\:&
_ the indemnifier, who makes | sisting of three parties- 3 g be g ntract s|
the promise to indemnify and principal debtor, the Crzd}he the;er%:“,ie:l as valid even if
the indemnity-holder, who | and the surety. : Hor provi de:‘lp debtorisaminor,
receives the promise for in- cont i:?n:f;“mu to the
) demnification. trary e.
Nature of Liability | The liability of indemnifier is The liabili ' ~ ' 10573 What are the rights the #
of Parties primary antzl’ absolute. w de;tolra i ]g ;f:::.yp ?,22‘121 ?1)3 The p 'riﬁ’éip;l deto oizth o el
whereastheliabilityof the sure- ! - L - AL ties, and (3) Creditor .
tyissecondaryand condition Ans. Rights against the Principal Debtor: - -
Time of Liabili ——— " - al. P tor:
ty Tl}e babxhtyofthcmdemmﬁ. er | Theliability of the surety arises 1. Right of subrogation (Sec. 140). In ¢ he
omfﬂ; only on the happening onlyin the event of non-perfor- anteed debt, on its becoming due c.>r h ase the surety has paid the guar-
of du‘; c;:us:fenc,fv,ﬂw:vhxch falls | manceof the principal debtor’s on the default of the principal debt ashpe~rf0med the guaranteed duty,
ofindemaity | deb misegrnon-paymentof the with)all the rights which the ¢ ditor had subrogated 10 (Le. investéd
Number of con- Tl;creism-d'v = jpt to the creditor the surety pays the guaranteedrfi: bmrhad against the debtor. Thus, if
tracts byt ly a single contract | The arrangement between securities, if any held by th df’ t, then he will be subrogated to the
nity present. the principal debtor, creditor 2. Right to be ind " by the cre itor, against the principal debtor.
and the surety, results in the r indemnified (Sec.141). The surety has the right to recov
creation of three contracts - om the principal debtor all the amounts which he has rightfull i
the primary one between the under the contract of guarantee t6 the creditor. Th e wey
debtor & the creditor, the sec- recover from the debtor not only the ac:f::'a\ll ;)r:\o E‘S}lllre}:y Can:c;n fai\t'
ondary contract between the creditor, but § unt he has pal to the
suretyand the creditorand the what he hasa;z? mltlel‘est.thereon. The surety can neither claim more than
implied contract between the paid by him w ua )f/ paid to the crec‘iltor nor can he claim the amount
Time to Act The indermnd surety and the principal debtor . claim reimb rongfully or due to his own negligence. Further he can
¢ at ;1:] mznmﬁe; :;fed not act | The surety, acts at the request not thlmhl“;ement i b i hisbeen made by B 30 I
uest of the indemni- | of o R re he has merely executed a promissory note g
ty- holder. of the principal debtor. Rights agaj P ry note.
. ) ghts against Co-sureties ;

1. Ri ;
:}:\ght of contribution: Where a debt has been guaranteed by more than
€ person, these guarantors are called as co-sureties. Section 146 pro-

KT = :
al,’%,j' S _
id W i s it
- 2l s %
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114 them. When asurety hag .

) bution between tPET. . passed againg(}-d
for a right of contrl decree has been - St hj
vides ‘< share of the debt 0: 3n_ aht of contribution from. the othe
for more than his share, he has -1, him. Unless otherwise agy,

th e
ybound 0PV L cqually for the debupary

each of the co-

the debt unpal
Further, if one of t!ie sul
shall have to comnbut'e‘
According to the provisio
gumﬂteeddiﬁercnt sums,
the limit fixed by their guarantee,
undertaken. i )
Creditor : .

Rights a'ga]nst the securities: On payment of the debt to the creditor, th
1. Right to claim entitled to claim the securities which the creditor hyg
surety blehwmn-ensci al debtor. Further, in the event of loss of securities by
tahe cret(il't:,;pthe sﬁmty <hall stand discharged to the extent of the valy,

urities lost. e
of sec itled to claim such set-off or a counter

fF: The surety is ent 2 5 n
2. giaﬂl;:;ie:;n from theamount of debt, which the principal debtor mighy

. itor in respect of the same transaction. Suref
poss st el b e st e crdi
7Q.4 1 what Gases is a surety discharged from his liability?
Ans. The liability of a surety, comes to an end under any one of the following
circumstances: .

1. By notice of revocation (Sec. 130): The Indian Contract Act, 1872 pro-
vides that a continuing guarantee may be revoked in respect of future
transactions, at any time by the surety, by serving a notice to the creditor.
However, the surety shall continue to be liable for the past transactions.

2. By death of surety (Sec.131): The death of the surety operates, in the

absence of any contract, as a revocation of a continuing guarantee, with
regard to future transactions. Theestate will be liable for past transactions
provided contract to the contrary is not made. .

3. By variance in terms of contract (Sec.133): If any variance is made in
th.e terms of the contract between the principal debtor and the creditor
;‘;h':;lst the surety’s consent, it results in discharge of the surety, in respect

actions subsequent to the variance. < e

‘X release or discharge of principal debtor (Sec.134). The surety i
bymrgwhich thby any contract between the creditor and the principal debtor
coediton th clpl;rlmpal debtor is released, or byany act or omission of the
debron” ¢ ‘egal consequence of which is the discharge of the pr‘inCiPa]

the debtor. . . O .
d by reties becomes insolvent, the solvent co SUretjog

ually.
the whole amount €qua’ .
ns of section 147, where the co-sureties gy,
theyare bound to contributeequally, subject(
y and not proportionately to the liabﬂily

"‘l,:"l"‘,!' ™
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Notes: .
& Death afl Izzgtc‘;pt;ly debtor shail oy discharge g 5 )
principd T O.perauon of law will oy g “Zfly- (Discharge of
o Insolvency of the Principal debyoy shall not diii,;zelz surﬂy,i,

e surety.

the period of limitation does not dzs;;;::: 53’;2?1:1 debtor within
ety.

o Release of one of the co-sureties g : .
their liability under guarantee, 0es not discharge the others from
compounding with, or giving tim ‘t )

5. B,’-,incipal debtor (Sections 135, 136, 127057, t:;;)greemg not 1o sue,

o A contract between the creditor and the 4 i
itor makes a composition with “the d, eb ebtm: 2y whichthe cred.

! o ebtor, without the assent of
the s.urety, will restllt in discharge of the surety, since composition
inevitably results in the vax:iation of the original contract.

& Acontract benyeeq thecreditdrand the debtor, whereby the creditor
promises to give time to the debtor for the payment of the guar-
ax.1teed debt, without the'cons'ent of the surety, shall result in the
discharge of the surety, since it is one of the duties of the creditor
towards the surety not to allow more time for payment to the debtor.
However, when the contract to give time fo the principal debtor’
is made by the creditor with a third person and not the principal
debtor, then the surety is not discharged.

o A contract between the créditor and debtor, whereby the creditor
promises not to sue the debtor, without the consent of the surety,
shall result in the discharge of the surety, since the surety in entitled
to require the creditor to call upon the debtor to pay off the debt
when it is due.

However, a mere forbearance on the part of the creditor to sue the
debtor shall not result in the discharge of the surety.

6. By Creditor’s act or omission impairing surety’s eventual remedy

(Sec.139). If the creditor does any act which is inconsistent with the

right of the surety, or omits to do any act. which his duty to the surety

requires him to do, and the eventual remedy to surety himself against
the principal debtor is thereby impaired, the surety is discharged.

7. Loss of security (Sec.141). If the creditor loses or parts with any security
given to him by the principal debtor at the time the contract of guaran-
tee was made, the surety is discharged to the extent of the value. of the
security, unless the surety consented to the release of such security.

SWER QUESTIONS:

contract of indemmity is a contingent contract? Comment.

5 o . : + The statement 1S
:nsf A contract of indemnity is a contingert c.ontn;ctt’ which one party
OrTect in the sense that a contract of indemnity is one b




CT, 1872
16 UNIT I1: INDIAN €O e d
1 1 by the conduct of
save the other from the loss ca}lll 5: sellg:l'llr& c())’ntingem contr; actlhi:
i e .
promises ll:ijmself or by the conduct ofanyot e event collateral to such contra

romisor ing if som S .
sconuact todoornot to do some(eh;bive descriptions it can be seen that both

does or does not happen. From cts. Their pe ormance, depends upon SOmg

itional contra
tracts are conditio ;
o ich is uncertain-

contingency Wh : -
: 1 are different types of guar.
— qua.ralIwCT What 3
7Q.6 What is contract © . :

‘mw-;r;zc-t of guarantee is defined under sec.126 as a contract to perfory,
Ans. A con

. ischarge the liability of 2 third person in case of his defauy,
the promise of SC! « guarantee i

s called the ‘Surety’; the person for whom,
The person who gIves p called the ‘P:incipal Debtor’ and the person to whom,
called the ‘Creditor’.

e e
' .
gi?:?:;j;ctif guarantee is 2 tripartite agreen:;;lt l;;e()txc:;r;gh:a principa]
debto'r, creditor and the surety: There are, in effez.:t . ee ¢ .
& Aprimary/principal contract betweenthe principal debtoran the creditor.
o A secondary contract between the creditor and th? su-rety and
¢ An implied contract between the surety and the principal debtor, ‘where.
by the principal debtor is bound to compensate the surety, provided he
fulfills his obligation to the creditor under the contract of guarantee.

Guarantees may be of two types:

1. Specific guarantee: A guarantee given in respect of a single/specific trans-
action is called specific guarantee. It is irrevocable.

2. Continuing Guarantee: A guarantee which extends over a series of trans-
actions is known as continuing guarantee. It continues until it is revoked.
Fidelity guarantee, given for the conduct of a person is also in the nature
of continuing guarantee.

Q.7 What is the consideration for contract of guarantee?
Ans. A contract of guarantee must also be supported by lawful consideration.
Secﬁf?n 127 of the Indian Contract Act, 1872 states that, “anything done, or any
promise made for the benefit of the principal debtor may be a sufficient consid-
eration to the surety for giving the guarantee.” However, it is not necessary that
something must have been done for the benefit of the guarantor. Anything done

for the benefit of the principal debtor is a suffici i i
the promise of the o cient consideration to support

3 \
Al :l-.kaalﬂydilchmgedbymommm of continuing guarantee?
p continuing guarantee may be revoked in two ways:
; .
m R:;yo:i:on (Sett'. 130). A continuing guarantee may be revoked,
surety, in respect of the future transactions, by service

.
™ .
%" / ki, 5 T akh g e
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jce to-this effect to the cred;
fanotice o reditor. How
fo be lif’t;lesfor iyll :};e Pai‘3‘r;nsacti0m. €V the surety shall continue
+h of Sure ec, 131). The ¢
@ P f a contract to the contraealh g e sure

absence © ty operates, in the

he prmc]pal debtor prior to the deat
the contrary was made.

5 What 1S the nature and extent of liability of the surety? :
10 section 128 of the Indian Contract Act, 187 ’
5 )

y : ~ontr 2, provides th:

1 herwise, the liability of p es that unless the

act provides otherwise, 1 1ty of the surety is co-extensive wi

z‘;:}:e pﬁnapal d‘ebt.or. lltd "the's t{fat the surety will be liable fo:aslllvteh‘g;tehsxll};:;

for which the principal de bor is liable. Thus, the surety will be liable for not
y the principal amount but also interest due thereon as well as cost of suit

0! ry of the amount, etc. Co-extensiveness also means that the creditt;r

r recovery ¢ : ; .

fo e a suit against the surety without suing the principal debtor. Further.
where the creditor holds securities from the principal debtor for his debt the
creditor’ need not exhaust his remedies against the securities before suing the
surety unless the contract specifically so provides.

010 “The liability of two debtors is not affected by mutual arrang
nents.” Comment. ’ e

Ans. According to tl.le provisions of section 132 of the Contract Act, where
2 persons contract with a third person to undertake a liability and also contract

with each other that one of them shall be liable only on default of the other, 3rd

person not being a party to such a contract, the liability of such 2 persons to
the 3rd under the first contract remains unaffected even though the 3rd person
has a knowledge of the 2 contract.

70.11 Under what circumstances a guarantee may be treated invalid?

Ans. Under what circumstances a guarantee is invalid: Sections 142,143
and 144 prescribe the conditions under which a guarantee is void which are
explained as under:

1. When the guarantee has been obtained by means of misrepresentation
made directly or by the creditor or made with his knowledge and assent
concerning a material part of the transaction. (Section 142).

. Where the creditor has obtained any guarantee by means of keeping
silence as to material circumstances (Section 143).

- When a contract of guarantee is entered into on the condition that. the
creditors will not act upon it until another person has joined in it as
co-surety and that other party fails fo join as such (Section 144).
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. sen case, Manoj the surety, revokeg i
the & vthe creditor, for goods supplj es his contingy;
a, : Pplied to Rapi,n (1 P8 Euarantee gi
gha!” 740,000 had already been supplieq, jan (the debtor), V:}feil\g\():ic;

wo . above provisions, liabili {

r the 20 » "1abIiity of Mangj, th,
P all subsequent credit supplie ), the surety, is disch: .
ion 10 2 e, H e made by Spacrss dscharged with
s cation O BT e et vl shall be lsble forms 10 Ranian, after
beca 101 was already entereq in&ag:f\em of% 40,000

ore revocation

.Mwlzﬁ’““’“ M_:'t a,:an's wnduciafnggomngzﬁ‘:;“
of to Mr. Chetan because op

Igave & surety In reSPEt LR oy € 50,000, >

‘company ot in tion to pay . ¥ 3 a

| financial somstraints N etan agreed for a lower ”my g 30’000 from o :uh:rﬂnantee.

fiie compeny: onths afterwards i, ¢

g a,mmunicated to Mr. Pawan. Three m vards i ’

'nhm:md that Chetan had been doing ﬁm;ﬁ:;ﬁ ﬂ;ivt]ilmle, of TSy e

’ ent, What is the liability g Pawai;} enf? it 2. dure dit. Afterwards

‘ﬂpnﬁo:ﬁandslncetheﬁmeofchemfappo tments L oo X, ‘W and 'S

s - aits for ready money
ting debts between

ce in terms of contract:
ontract Act, 1872,

t Act, 1872, where there is any variance

ontract between the principal debtor and creditor without sure.

in the discharge of the surety, in respect of all the future pischarge of Surety by variance in terms of contract: Accordi

ent to such variance. However the surety sha]) section 133 of the Indian Contract Act, 1872, where there is an ?Cord;}—,g to

prior to variance. terms of contract between th.e principal debtor and credho‘.y ‘{:}ll‘la:}ce in th,e
it would result in discharge of surety in respect of v:.il t::;ssa\gzynss

Ans. Discba'rge of surety by varian!
tion133 of the Indian Contrac

As per sec
in the terms of ¢
ty's consent, it results
transactions taking place subsequ

continue to be liable for past transactions
. . : t,
In the given situation, Mr. Pawan has given fidelity guarantee for the conduct of coqsen :
Mr. Chetan, to ABC Constructions Co. Ltd., which is in the nature of continuing tzlf;lng Place_as:ct’:fg‘e‘:ziéo S:}fthana\"lce, However, in respect of transactions,
guarantee. Subsequently the terms of appointment with regard to salary of Mr, prior to varl : e sw ty shall continue to be liable. :
Chetan are varied without the consent of Mr. Pawan, the surety. In the given situation, M’, the creditor and ‘S’ the debtor, agreed to th
N . . N » vary €
Thus applying the above stated provisions, variation in the terms of the contract terms of k;om; agt in fl”e}slPeCt of S}JPply of fruits on credit to supply on cash
(asto ﬂ[lg) reduction of salary) without consent of Mr. Pawan, will discharge Mr, without knowledge of the Surety ‘A. -
Pawan from all the liabilities in respect of the acts of the Mr. Chetan subse; X Thus in this case ‘A, the surety shall : .
matth ! g quent § Mhind ty s not be liable on his
. tosuchvariation. However, Mr. Pawan, will be liable as a surety for the acts of Mr. fruits supplied to ‘S’ the debtor by ‘M’ the creditor, after the %ﬁ:&iﬁ; o
Chetan before the variation in the terms of the contract i.e., the first six months. of contract. However, ‘A’ shall continue to be liable for the transactions rms
to such variation. prior

Mz CB was invited to give guarantee for an employee Mr. BD
who was previously dismissed for dishonesty by the same em-
ployer. This fact was not told to Mr. CB, Later on, the employee
mbezzled funds. Whether CB is liable for the financial loss as
surety under provisions of the Indian Contract Act, 18722
M,r-' X agreed to give a loan to Mr. Y on the security of four prop-
erties. Mr. A gave guarantee against the loan. Actually Mr. X gave
a loan of smaller amount on the security of three properties.

Ans. D]'scharge of Sure S
; by Revocation: . , ‘
Indian Contract Act, 1 3722 b Oyn m:v?cahon. According to sect Whether Mr. A is liable as surety in case Mr. Y failed to repay
e swhe‘y as to future ;;ransacﬁgrlll;gby noti ot mt;y, at any time, be revoked _theloan? T :
remains li, 4 otice t i i .

able for all the past transactions enteredointe Cre-dltor, but the‘surety Ans, (i) Invalid Guarantee:

© prior to revocation- According to section 143 of the Indian Contract Act, 1872, any

. ion of the Indian Contract Act, ,
st:nCredx‘to,- has obtained by means of keeping silence as to ma
Ces, is invalid.

]

.13 Manoj gives guarantee for Ranjan, a reta le merchant, for an'
B t of ¥ 1,00,000, for which Sharma, the supplier may from time to
time supply goods on credit basis to Ranjan during the next 3 months.’
[After 1 month, Manoj revokes the guarantee, when Sharma had supplied
"Conwm:: ;rcd:t for 2 40,000, Referring to the provisions of the Indian
Btnc se, 1872, decide whether Manoj is discharged from all the
Cmmﬂfﬁ 2 inlmrma.:ase szrn any subsequent credit supply, What would be
the RDSWE jan makes default in paying back Sharma for

8oods already supplied on credit i.e.Z 40,0007 - i

ion 130 of the

guarantee which
terial circum-
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i mplo
invi jve guarantee 0 bloyee
Mr. CB was invited to g g'lesed e o lovee lrl

; i dismi d
er wh:c: gmnzloéﬁybefol‘e obtaining the guaranteg.

¢ as to previous dism,

In the given situation,

loy
BD to the same emp! '
as not COﬂ]nlUmCﬂle

This fact Wi . . ing silenct i
isions, keeping s ial £ Ssq)

.o the above stated provisio Iment of a material fact, My,
Applying ty amounts to conced ¢B will not be held liab]e for.

of Mr. BD for dishones
mbezzled the funds ¢
:;t:ll;neancial Joss as surety since such a con i
ischarge of s e in terms of CO : ,
(ii) Discharg tion 133 of the Indian Contract Act, 1872, any "a"}f\nce: mag,
Hint: As per SeC[ 'Z consent, in the terms of the contract between tbe Principg
;wlt)hout d;et;l::rzdimr discharges the surety as to transactions subsequeny
ebtor an A

_ the variance. )
7 s ianc

in the given case as the vari *

Thus s is not liable as a surety in C:

out As consent, Mr A i
- 7016 Rahul is the owner of electronics shop. mymmmedmtge shop
to purchase an air conditioner hose compressor wdi 1 should be of
copper: As Priyanka wanted to purchase the air conditioner on c“‘edit,
Rahul demands a guarantor for such transaction. Mr. Arvind (a frieng
of Priyanka) came forward and gave the guarantee for payment of ajr
conditioner: Rahul sold the air conditioner of a particular lzrand, misrep.
resenting that it is made of copper while it is made of ahlxmmum Neither
Priyanka nor Mr. Arvind had the knowledge of fact ‘that it is made of
aluminum. On being aware of the facts, Priyanka denied for payment of
price. Rahul filed the suit against Mr. Arvind.
Explain with reference to the Indian Contract Act, 1872, whether Mr,
Arvind is liable to pay the price of air conditioner?

r, Mr. )
ds of the employetract of guarantee entered is iny, alig

urety by varianc

e in terms of contract has been made th.
ase Y failed to repay the loan

Ans. According to Sec. 134 of the Indian Contract Act, 1872, the surety js
discharged by any contract between the creditor and the principal debtor, by
which the principal debtor released or by any by act omission of the creditor,
the legal consequence of which is the discharge of the principal debtor. Further
as per section 142 of the Indian Contract Act, 1872, where the guarantee has
been obtained by means of misrepresentation made by the creditor concerning
amaterial part of transaction, the surety will be discharged.

Inthe given case, Priyanka wants to purchase air conditioner whose com pressor
should be of copper, on credit from Rahul. Mr: Arvind has given the guarantee
nﬁ:sTe prae};xegrtl o{h pn'f:e: Rahul sold the air.conditioner of a particular brand
both }En an‘;m g da“tlsme.ideofcopperwhﬂeilis made of aluminum of which

yanka and Mr. Arvind were unaware. After being aware of the facts,

Priyanka denied ) : :
for paymen?:;f pﬁzzlpaymem of price. Rahul filed the suit against Mr. Arvind

I

 Thut
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ing the above stated provigig, 121

P : . ns to f;
Th:flla:S the Se”elr :?;}t:g;g:lscl%e the facy ACts of the case, it is ¢
A inste I as € aj oo
gfgnlumg:nT l11711,u-ther the guarant::(;:l::g:ﬂ\ce of wl?ilcr}fm:%‘::]:\g .
paYT Jm Mr Arvind. Therefore i1 o evid yankais not liable
[i;lwl“’.n fi: r:s guarantee was Obl(:j-:\ “;ci\n e concluded ghas
selipe Jiable 85 50 ch €d by Rahy] by oo P2 ME Arvind will
t Arvind will be discharged from llabilny. y Misrepresentation of the

[a,;ts‘

47
oslaﬂ

vident that

: ntracted to sell gra; -
A Farmer €O grains to the
d.§ guarantees performance by farmer, Tm:l:xl::h}: to be grown on
he stream of water necessary for irrigatjor, of farm r,c ant later diverts
t could not be grown. Is S liable fo, ety land. As a result
? 5

¢ croP : guarant,
i Accordi“g to section 134 of the Indian Cq p

wh
the £ Si liable f
. i not liable for the
s in this case S is guarantee as the omissj
chant from his duty towards the farmer results in the diSCharg:r.;fbtyh‘hfe mer-
andasa consequence the surety, S, also stands discharged e farmer

= Anand recommends and guarantees the LT
18 Anand recommends and guarantees the appo;

aos an employee with Sadanand. Day;. dis er‘{mtn)\zztaof Diyan:nng
Anand agrees to stand as surety only if Sadanand sees Dayanand make
up cash, once a month. However Sadanand omits to check cash every
month and Dayanand embezzles. Comment on the liability of Anand as
a surety in this case. i

Ans. According to section 139 of the Indian Contract Act, 1872, if the creditor
does any act which is inconsistent with the right of the surety, or omits to do
anyact which his duty to the surety requires him to do, and the eventual remedy
to surety himself against the principal debtor is thereby impaired, the surety
is discharged.

In the given case the employer, Sadanand was under a duty (under the fidelity

guarantee) towards the surety, Anand,to see Dayanand, the employee, make
up cash every month. However, Sadanand omits to perform his duty towards
the surety, Anand, as a consequence of which Dayanand embezzles and this in
turn impairs Anand’s (surety’s) eventual remedy against Dayanand (principal
debtor/employee),

Thus applying the above stated provisions it is evident that Anand shall stand
discharged from his liability as a surety. :

Q.19 Aman, Baman and Chaman give guarantee to Raman for the loan
of % 70,000 given to Daman. However the sureties agree to guarantee

Individually different sums which are as follows:
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- of the Indian Contract g,
N ed, eac OS;C L;::r::c:“:s:eties is {i:tt;:e to COHtijuth
1872 unless otherwise ag;:he'debt unpaid by the debtor. Further, accor ding .
equally for the debt/part ©147, where the co-sureties have gu.a:a.n:;:d difforgs
the provisions of secg?:: contribute equally, subject to the limit fixed by the;,
Emmsuam” 1?;?'::; zltlgmporﬁonmely to the liability undertaken. .
Thus appl;ing the above stated pn_)visioné of tht? given case the following can

be concluded: _

An& According to the provisions of

: ﬁnl/h n of a.\hn t: A = tial ments of Bailment?
£ default of ¥ 30,000 by D: , all the three co-sureties shal] finition of B ent: According to provisions of section 148 e
(i) In case of del ,

5 . . .
Ass: ¢ Act, 1872, bailment is defined :

. R e pers ’ ed as the delivery of goods b

liable to contribute equally- i.e. Aman, Baman an an shall eacly mé:;gther person for some Purpose upon a contract that t}:zy sh%ﬂ](” “S’he};ﬂ?‘z

contribute ¥ 10,000. ' . is accomplished, be returned or otherwise dispo d of i
., . Daman, all the three co-sureties shyj . urpose 1. turn posed of according to
(@ii) In case of defaul‘lbof € 6%%0 sbgb,-;ﬂo the individual limit guarameig [ fhe directions of thf: pzrsin delivering them. The person delivering the gends
I?elt;:ble h'll‘)hoosnf;.;ln;‘ntes;n“alﬂ co);ltn'bute 710,000, Baman - ¥ 20,000 and s called the ‘bailor’ and the person to whom the goods are delivered is called
em. Thu 10,000, X alled
Cﬁaman shall be bound to contribute ¥ 30,000. the bailee.

F,ssenﬁals of Bailment:-

1. Presence of Contract: Bailment arises out of a co

may be express, implied or quasi contract.

2. ‘Goods: Bailment can be effected only in respect of goods. Goods means
as defined under the Sale of Goods Act, 1930 i.e. movable property other
than money and actionable claims. Thus bailment can never be effected ; | i
in respect of immovable properties.

. Delivery of Goods: For creation of rights under bailment, delivery of
goods by one person to another is essentially required. The delivery of
goods does not merely imply the transfer of physical custody but rather
means the transfer of right of possession and control of goods. Thus when
goods are transferred so as to confer the transferee with the possession
and the right to exercise control over the goods but not the ownership, 1 \
then delivery is said to have taken place. Delivery may be either actual, i \1
symbolic or constructive. ~ \

[ " 4. Purpose: Under the contract of bailment good are usually delivered for

the accomplishment of a specific purpose. The purpose may either be
safe custody, transportation, exercise of skill or use etc.

5. Return of goods: Bailee is under a duty to return the very specific goods

delivered to him under bailment, when the purpose is acco_mphshefl.
However, if the bailment was done for the purpose of exercise of skill

ntract. The contract

w

123
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e s < shall be returned in the altered

cring its form then the goods sha o

ending of the bailox: m

according to the instructions

T Dallect ot

[Q.2 What are the duties of
Ans. Duties of & Bailee:

1. Duty to take care of the goods bailed (Sec.151 = 152):- The baile, "

undera duty to take as much care of the goods bi\llel z\sfz; manof ordingy
rudence would, under similar circumstances, m_kc of his own goods of
the same bulk, quality and value as the goods bailed.
bailee has taken the said care, then he shall not be responsibl,
for the loss, or deterioration of the bailed gogds. However if by viry,
of a contract to the contrary, the bailee is required to take exlm(,rdjnmy
care of the goods bailed, then he shall be b‘oupd to take suchi extraorg.
nary care and he cannot be absolved of his liability only by obscwi“g
minimunm/ordinary care. The duty of the bailee to observe the minimupy,
standard of care imposed by law Ws 151 cannot be reduced by a contragt
e the loss has been caused due to the ac of

to that effect. Further, wher . ' toth
the bailee’s servant, he would be liable if the servant’s act is within the

scope of his employment.

2. Duty not to make unauthorized/inconsistentuse of goods (Sec.154):.

1t is the duty of the bailee not to make any unauthorised use of goodsi.,

not to use them in a way which is not in accordance with the conditions

of the contract of bailment. If he does so, then he is liable to make com-

pensation to the bailor for any damage arising to the bailed goods from
or during such unauthorized/unwarranted use.

3. Duty not to mix the bailed goods with his own (Sec.155-157):- If the
bailee, without the consent of the bailor, mixes the bailed goods with his
own goods, and the goods can be separated or divided, then the bailee
shall be bound to bear the expenses of separation or division, along with
any damages arising from such mixture.
In case the goods are mixed in such a manner that it is impossible to
separate the bailed goods from the other goods and deliver them back,
then bailor is entitled to claim compensation from the bailee for the loss
of goods. .

However, if the bailee mixes the bailed goods with his own goods with
the consent of the bailor then both the bailor and the bailee shall have an
interest in the mixture of goods, in proportion to their respective share

of goods in the resulting mixture.

4. Duty to retun the bailed goods (Sec.160 -161). I s the duty of the
- without' gzme iv der, accqrdmg to the bailor's directions, the goods
hailed'has heen an l" ::;15 soon as the purpose for which they weré
bailed b oot m(;:c;)mp ished oras soon as the time for which they were
expired. In the event of failure on the part of the bailee to do

0

In case,
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due to such default/delay in the reyyy of ?}‘\‘m\—, for

€ bailg
5. uty t0 rtEturn any u:\cmﬁon 10 the baileq ed g
absence of &Y 201 8 ct to the contrary, e bi?lodsf(sec-lﬁ):— In the
o the bailor, oraccording to his directions any ce is bound to deliver
may have accrued from the goods bajle ¥ ny increase or profit which

 puty not to set up any adverse title. 15
the goods on ?‘el‘éallf{d the bailor so long a‘-sh ?h(i“gl(’f the bailee to hold
e on the goods.

Ans: puties of 2 Bailor:

uty to disclose faults in the goods(S | .
{,)aiglnem it is. the duty of the bailor to 3‘30152(2“1}1 f:; of {E‘l'dct‘\nlous
faults in the bailed goods, of which the bailor is aware a;:ie u ht': hefectsl
rially interfere with the use of them or expose the bailee to e?m:)rg:le-
risks.Ifhe does not make such disclosure, heis responsible \(; com n;l;y

the bailee for the loss arising directly from such defects/faults pensae

1f the goods are bailed non-gratuitously, the bailor is responsible for the

damage caused to the bailee due to the defécts/faults in goods, whether

he was or was not aware of the existenice of such faults in goo;is bailed.
‘2. Duty to indemnify the bailee for loss due to defective title of bailed
goods (Sec. 164): The bailor is under a duty to indemnify the bailee for
any loss which the bailee may sustain by reason that the bailor was not
entitled to make the bailment, or to receive back the goods or to give
direction in respect of them.

3. Duty to bear expenses: Incase of gratuitous bailment, where the bailed
goods are held by the bailee for safe custody or for exercise of skill with-
out consideration, it is the duty of the bailor to repay to the bailee all
necessary expenses (whether ordinary or extraordinary) incurred by him

for the purpose of bailment.

In the case of non-gratuitous bailments, the bailor is under a duty to
bear only extraordinary expenses paid by the bailee for the purpose of
bailment. However, the ordinary expenses shall be borne by the bailee.

4. Duty to compensate the bailee on premature termination of gratu-
itous bailment: A gratuitous bailment may be ‘e“f““a_'ed at :“?;h:rml
by the bailor. However, if such a premature termmamf)!ndc'E ‘vzd ﬁ_zfr’n
causes any loss/damage to the bailee, exceeding the bene ]‘Ja;“  such
the bailment, the bailor is under a duty to indemnify the bailee
excess of loss.

5. Duty to receive back the goods
plishment of purpose of bailment:
back the goods from the bailee, when he e

the expiry of time X accom-
aﬂlfli-s the duty of the bailor to receive

(urns the same, upon the ex-
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iry of the time period of b:
ﬁuyumﬁse of bailment. In the evel
liable to compensate the bailee e e
safe custody until the actual return

Itisbailment forgood

consideration of remu

tion.

Itis forthe benefit o

or the bailee.

3.Bailor’s duty to In Cas:ﬂ of gmnﬂ:ic;:s:?iix:lye?;
ilor is un

bear expenses the bailo e

for the purposeof bailment and

repay the same t0 the bailee if

he has incurred the same-

fthe bailor

Indﬂscaseitisthedut_vofthe
baﬂortoonlydisclosemeknow
defects in bailed goods and he
shall be liable to compensate
the bailee for the loss arising
due to non - disclosure of such
known defects only.

5.Termination of | Gratuitous bailment can be

bailment terminated at any time by the
bailor even before the accom-
plishment of the purpose or
before the expiry of time period
of bailment.

ilment or upon
nt of bailors r€
for the nece

T Non-Gratuitous Bailmeng

| borne by the bailee.

NARACT ACT. 1872

the accomplishment of th
fusal to do so, he wi] be
ssary expenses incurred f‘;

goods.

“Gratuitous’ Bailment,

1t is bailment of goods fo
considemu'on/reward, R

-
It is for the benefit of both t,
bailor and the bailee. s

jparor = — — —— |
In case of nmon-gratuitoyg
bailment the bailor is under 5
duty only to bear the extraor.
dinary expenses necessary for
the purpose of the bailmen;
and only repay the same, if
incurred by the bailee. The
ordinary expenses are to be

In case of non-gratuitous
bailment it is bailor’s absolute
liability to compensate the
bailee for any loss arising due
to non-disclosure of defects
in bailed goods whether the
defects were know or un-
known to the bailor

Non-gratuitous bailment can-
not be terminated at any time
at the mere wish of the bailor
If he does so, it shall amount
to breach of contract and he
shall be liable to compensate
the bailee.

6. !Etfect of death of | Gratuitous bailment is termi-
bailor/bailee nated on the death of the bailor
or the bailee.

Death of the bailor or the bailee
shall not result in termination
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e time or upon accomplishme;
. . . n
i pecific stipulation in the ctg(:f the
o indemnity for loss due to ©

f the joj
Joint ownerg
upon the expi
tP\ll'pose of bailment uxrglers};
to the contrary,

cu?\hsence of title to goods

delivery,

the absence OF
ioht to claim compensation in ¢ .

4 Eia se of gratuitous bailment , the \?:iﬁezfi;i eerfx:-c ?Ve goo«_ls (Sec. 150):
tion from the bailor for any loss sustained by l:;:ddto claim compensa-
the part of the nglor to disclose any known defects/‘;;:ﬁ the f:ﬂure‘ on
goodS- However, lf_ the bailment is for consideration, i s in the b'zuled .
the bailor will be liable to the bailee for any loss sust,a:; ?t‘)‘.fia“”‘ous,
the defect in bailed goods irrespective of whether the l:a:l e
or not aware of the existence of such defects in bailed goo?i‘; was aware

‘4. Right to claim expenses (Sec.158): In g
the bailee shall have the right to clair)n frorcnaf}e\eol:a%lrs:‘:ﬁot‘}l\se ::aﬂmem,
expenses (including extraordinary expenses) incurred by hime Cfis:?;}é
purpose of the bailment. However, in case of non-gratuitous bailment
the bailee only has the right to claim from the ‘bailor, the extraordin:
expenses incurred by him, for the purpose of bailme;n. o

. Right to apply to Court to decide the title to the goods (Sec. 167):
If the bailed goods are claimed by any person other than the bailor, the
bailee may apply to the court to stop its delivery and to decide the title
to the goods. .

. Right of lien (Sec. 170-171): Bailee has a right of lien in respect of the
bailed goods for the recovery of his lawful.charges or consideration under:
contract of bailment. Lien is a right in one person to retain that which
is in his possession, belonging to another, until some debt or claim is
paid. Bailee’s lien usually in the nature of particular lien but may also

be general lien in some cases.

of non-gratuitous bailment.

0.5 What are the rights of a Bailee?

Ans. Rights of a bailee are as follows:

0.6 What is a pledge? What are the essentials of a valid pledge?

Ans. As per section 172, the bailment of goods as a security for paymem_of a
debt or performance of a promise is called ‘Pledge’. The person who delivers
the goods as security is called the ‘pledgor’ and the person to whom the goods
are 5o delivered is called the ‘pledgee’

1. Illlllgcl;: to ?el)li\"er the goods to any one of the joint bailors (Sec- 165)
e of bailment by several joint owners, the bailee has a right t0
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Essentials of Pledge: e nToEbaliment or
: Si is a special kind © ent, of goo,

1. Bailment of goods: Smccare];dog:l;swhen the goods are delivered by l}C,]:

re: his behalf with the i“‘emign

as security, a pledge is € o
e lender or to someone )
borroue o et gainst the advance. Delivery of 200q,

of their being treated as security a

; ever, be actual or constructive. . ) ,
g0 he borrowers (pledgor’s) possg,
Where the goods .

) eld by himasa ‘bailee’ on behal_f of th_e pledge
St bl B S el
therefore a valid pledge. Thus a constructive p l.edgehcoﬂ;‘e)zlnto CXistence
as soon as the pledgor without actually dchvenng the gd S, Promises o,
deliver them unconditionally to the pledgee on demanc. )

2. Security: In case of pledge, the goods ar® del wefrel:j 25 A oecunty for
payment of debt or for performance of a prom/s o elie bailmen
where the only purpose of bailment is that the goods are }eld as security,

3. Goods: Only goods (existing) can be pledged. Goods include shares,
documents or valuable things. But money (currency notes, etc.) cannof
be pledged.

4. Delivery of goods under a ¢
as a security under a contract.
creation of valid pledge.

5. Transfer of interest: In a contract of pledge absolute ownership/prop.
erty in goods is not transferred. An interest of a special nature (qualified
interest), in the goods pledged, is transferred to the pledgee and is not
lost with the mere loss of custody of pledged goods.

6. Priority of Claim: The purpose of pledge is to secure the payment of
debt or performance of a promise. Thus the pledgee is in the position of
a secured creditor and enjoys a priority of ¢laim of such a nature which
is not lost even with the loss of possession of goods.

continue to remain int

ontract: Pledge involves delivery of goods
Thus presence of contract is essential for

Q.7 What are the exceptional cases when a valid pledge can be made by
a non-owner ? v

Ans.

(i) Pled_ge by mercantile agent (Sec.178): A mercantile agent may make
a valid pledge of the goods provided:
¢ heis i{1 possession of the goods or documents of title to goods
belonging to his principal; : vt
. h(f has such possession of the goods or documents of title to goods
}‘lwlh the consent of the owner/principal;
N y ’
dien T;k:‘:udmplcc;g; ol'" the said goods/documents of title in the or-
o e at;' :i usiness of agency as a mercantile agent; and
plodger 1 o nf:cgood tjz'mh and without any knowledge that the
, rcantile agent, has no authority to pledge.
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the pledg
of title: . 9
 pledzeby person havinglimited inte,
(i) s ot the owner of goods but has limi

Trest (Sec,

Junt for which the goods have been g
a?;dges for a larger amount, the origina%lgfer:‘
Eis 200 ds on paying the amount for which he
. ledge by c'o_owner in possession: When
(iv) :ole possession of the goods with the consef\
then the pledge of such goods created by him shall be val i
pledgee has acted ingood fall'h _(bcna fide manner) wileh‘;z!t(;nprmde\d (llhe '
that the pledgor (one of.the joint owners in possession of oyod )\}\: ?‘.\ no
authority to pledge. e
pledgebya buyer in possession before sale orbyasellerin i
after sale: wben a buy;r whois in possession of goods befogg :iess:r“;
“seller who is in possession of goods after sale, pledges the goods \\;'ith a
third person, then the pledge so created will be treated asa valid pledge
provided the pledgee has acted in good faith and has no knowledge that
the pledgor (buyer or seller, as the case may be) had no actual authority
to pledge.

to him as a securi

T ty. If he
ger will still be entitled to
himself pledged the goods.
ne of the joint owners is in
t of the other joint owners,

()

0.8 What are the rights of a Pledgee/Pawnee?
Ans. Rights of a Pledgee:
Apledgee has the following rights:

1. Right to retain the pledged goods (Sec. 173):A pledgee has the right
to retain the goods pledged not only for payment of the debt or the
performance of the promise, but for the interest on the debt, and all
necessary expenses incurred by him in respect of the possession or for
the preservation of the goods pledged.

2. Right to retain the pledged goods for subsequent advances (Sec.
174): In the absence of a contract to the contrary the pledgee cannot
retain the pledged goods, for any debt or promise other than the debt or
promise for which they are delivered under contract of pledge. However,
in the case the contract expressly provides then, the pledgee has a right
to retain goods pledged earlier, in regard to subsequent advances made
by him to the pledger.
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es incurred (Sec- 175): The pledge,. .
cx:]c;:isger, any extraordinary expenses inclgl?:eﬁ
by him for the preservation of the goods pledged. )

Sec. 176): In
. Jledger makes default (Sec case
4. Pledgee s;il:sd:fgﬁjrf; 'ie::yment of his debt or in ll’frformance }:f
ple‘_:lgcr_or: i the stip ulated time, the p}edgee has the right to:
obligati ainst the pledger for the recovery of debt or perg,

. ita . ‘
(a) ;Z:gc: j? ;;m%ru‘se and has a right to retain the possession of Y
pledged goods as 2 collateral security; oF

(b) he may sell the pledged goods, on giving the pledger, a reasongp,
notice of sale. o \ ully meet the amount obthed
edged goods, do no e de]
11; ;ndz:]i;‘:s f Lergfomglance of promise, pledgee can proceed to sue tI}’IZ
pledgerforthe balance. If, on the other hand, thereisany surplus resulting
from such sale, then the same has to be accounted for to the pledger.
5. Right to receive damages due to non-disclosure of defects in googs,
It is the duty of the pledger t0 disclose any !cnown defects or faults in th,
goods pledged. In case the pledger fails to inform such faults or defectg
then he shall be bound to compensate the pledgee for any damage thy
may result because of such non-disclosure.
Similarly, a pledgee hasa right to claim damages suffered by him because

. ofany defect in the title to the pledged goods of the pledgor.

. Right in case of wrongful deprivation of goods by a third party: I
the event of wrongful deprivation of the pledged goods or injury to the
pledged goods, caused by a third party, the pledgee would have all such
remedies that the owner (pledger) of the goods would have had against
such a third party. However, the amount recovered by the pledgee over

and above his interest must be held by him in trust for the pledgor.

SHORT ANSWER QUESTIONS:

3. Right to extraordin
entitled to recover from the

=

Q.9. Write a short note on “Kinds of Bailment.” !
Ans. Bailments may be classified on the basis of (a) benefit, and (b) reward.
(a) On the basis of benefit, the classification may be:
(i) Bailment which is made for the exclusive benefit of bailor;
(i) Bailment for the exclusive benefit of bailee only; or
(iii) Bailment for the mutual benefit of bailor as well as bailee.
(b) On the basis of reward: '

(i) Gratuitous bailment: It is a type of bailment where neither the

bqllor nor th.e bailee get any remuneration ie. it is a bailment
without consideration.

ii) Non-gratuitous bai i ‘
(ii) (l:—otl}ll grbat.unous bailment: It is a type of bailment where the bailor
e bailee get remuneration/consideration.
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is of the Bailor: T

p5 L ptto terminate the bailment (S,
5 ll!;é ble at the option of the bailor, if d‘\el ii)l A contract of bailment is
Vol " pailed goods which is inconsistent \Aritlheehdoes any act in respect

2f the bailment. the terms and conditions

. 1t 10 demal?d back the goods (Sec, .
l: :11:“ Lo he ball(_)r p d.eman 4 back th:g:::g). In case of gratuitous
D expiry of the time period of bailment or befv:;\-t a‘k:y et betore
pu rpose of bz?xlm_ent. I;Icl))w.ever, if the bailee ssée:sa:;orlnplis}(;mem
premature termination of bailment, which exceeds the by Ogs' ue to
o him from the use of the bailed goods, the bail P
e pailee for such excess of loss suffered.
) the bailee: The bailor h i
nghttosue' > baile or has a right 1 i
enforcing all his liabilities and duties under lh% cor?t:a\éf ;?i::rlrln:tbr
jght to compepsatlon: Bailor has right to sue the bailee for any cam—
ensation resulting from any damage caused to the hailed goods on
account of unauthorized use of the goods or unauthorized mixing of the
goéds.

w

or has to compensate

w

=

jos1 Distinguish between General and Particular Lien.

{. General Lien: It is the right to retain goods not only for demands arising
out of the goods retained but for a general balance of account in favour
of certain persons (in the absence of contract to the contrary). As per the
provisions of section 171 certain categories of bailees - bankers, factors,
wharfingers, attorneys of law and policy brokers, are empowered to exer-
cise general lien. These bailees can retain all goods of the bailor so long
as anything is due to them, unless there is a contract to the contrary.

2. Particular Lien: Particular lien means the right to retain only the par-
ticular goods in respect of which the claim is due. A bailee is granted a
right to exercise particular lien under the provisions of section 170. The
section states that where the bailee has, in accordance with the purpose
of the bailment, rendered any service involving the exercise of labour or
skill in respect of the goods bailed, he has, in the absence of a contract
to the contrary, a right to retain such goods until he receives due remu-
neration for the service he has rendered in respect in respect of them.

Q.12 What is the right of the bailor and bailee against third party on
ed goods?

wrongful deprivation of or injury to bail

Ans, Right of bailor and bailee against the third party on ‘”'““E\f“(ll
depreviation of or injury to bailed goods (Sections 180:181): l}f\a t 13 !
Person wrongfully deprives the bailee of the use or possession of the goo

J’!'.W,gf:fl‘#ﬁ ity
. "?;’. &W it ![67
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R o o 1se such remes

« them any Injury, the pailee is entitled to ll' e 'Lmuhu\“

ises Lthem an) lin the like case if no bailment had been mag, %
usec

. P ‘ . » A,
bailee may bring a suit against 8 third person for \uc](l
) \
180) . . X ¢
d by way of relief or compensation in any ¢
- e, be dealt with according ch
rand the bailee, be @ B 10 [y,

bailed, or cau
the owner might have
either the bailor or Ihv.
deprivation or injury (Sec.

Further, whatever is obtaine
suit shall, as between the bailo
interests (Sec, 181).

ir

respective

ton of Tondl, "

for ter
at are the instances for € . .
vy s in the following circumstances;

Ans. A contract of bailment terminatc

1. On the expiry of the stipulated period
time period, it comes o an end on the

: Where bailment is for Speci

expiry of such stipulateq 'i":z

period.

2. Onthe accomplishment of spe i
for a specific purpose, it shall terminate
specified purpose,

3. By Notige: o )
(@) Where the bailee acts in a manner which is inconsistent with the
terms & conditions of bailment, the bailor can always terming

the contract of bailment by giving a notice to the bailce.

() A gratuitous bailment can be terminated by lhg bailor at any time
by giving a notice to the bailee. However, il such lerminagjo,
causes loss to the bailee in excess of the benefit derived by hip,
from bailment, the bailor is bound compensate the bailee for such
aloss,

4. Bydeath: Deathof the bailor or bailee results intermination of gratuitoyg
bailment.

5. Destruction of the bailed goods; If the subject matter of the bailmen
L.e. bailed goods are destroyed or there is a change in the nature of bailed
goods such that it makes it impossible for the goods to be used for he
purpose of bailment, then the bailment stands terminated.

cified purpose: In case bailment is

. ade
on the accomplishmen( of

the

0.14 What is the position of the finder of lost goods under the ﬁrovlnlons
of the Indian Contract Act?

Ans. A finder of lost goods is treated as the bailée of the goods found by him
and is therefore, not only charged with the duties of a bailec, but also has the
duty to exercise reasonable efforts in finding the real owner of those goods. The
lollowing are the duties of the finder of lost goods:

1. Duty to find the truc owner: It is the duty of the finder of lost goods 0
exercise reasonable efforts in finding the true owner of the poods found

Py him. Whatis reasonable shall be determined by the facts and circunr
stances ol the case, '
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o1 quasi contract) i 081 g, .
% huilcc (“hd;:‘n of Ul‘cliLr;:;l)' i l‘.} hlsdul :l::f\ S repardeq
s a5 3 < Prudence Ae reasonable o
guudﬂ '« of his own goods, of sar) 11C¢ Would g m\rl..mbllg care of such
"‘HITL]L:() be under a duty not L;) meallzu‘k' Quality apg \‘/L cr s|Pilar circum-
will alse = . Y Cany y, ' Value, Further finde
o mix the goods and 10 return e Same P']‘_z:uhnmud use of ghods ‘;‘\:;
is found. . ' MPUy once the yrye owner
following are the rights of a finder of 1 good
e * st
Ll Right t© l'cl'_“l““hc g:)l?ds (Sec.168); o find
. orci :n i.e. retai y N ) :
reise lie n ) (¥1L 200ds untj] he receives (f as a right i
for the am(l)u‘n \ 0“’?’ spent by him jp Preservi h,l ¢ compensation
in finding the truc owner. A finder; howeyer, s o5 ¢ 200ds and/or
ownier forsuchcompensation. But, if the % HEDL L0 sue the
o ward for the return of lost goods, the finde
and may retain the goods until he recei
Right to sell the goods (Sec. 169):
the subject of sale is lost, if the owner
pe found or if he refuses, upon dema
finder, the finder may sell it:
(a) When the thing is in danger of
part of its value or
(b) When the lawful charges of the finder i
amount to 2/3 of its value.

atlaw ag o

i

r of lost gaods ha

true

ves the same,

When a thing which is
cannot, with reasonab)
nd, to pay the lawful ch

»

commonly
e diligence, ;
arges of the

perishing or of losing the greater

nrespect of the thing found,

0.15 Distinguish between ‘Bailment’ and ‘Pledge’.

Ans. .
1. Pledge is defined as per section 172, and is a special kind of bailment
under which goods are delivered as a security for payment of debt or
performance of a promise. Bailment is defined under

1 ; clion 148 and is
evidently a broader expression than pledge.

2. In the event of default, pledgee has a right to not only exercise lien over
the pledged goods and sue for his dues, but he also has a right to effect
the sale of goods afler giving a reasonable notice of sale to the pledger.
Bailee has no right to effect the sale of bailed goods for recovery of his
dues. Bailee can only exercise his right of lien in respect of the bailed
goods and may file suit for recovery of his dues.

3. Apledgee has a right to make a further pledge of the pledged goods upto
the value of his interest therein. Baile¢ does not have a right to pledge
the bailed goods.

4 Apledgee has no right to make use of the goods pledged. However, in case
of bailment, where it has been made for the purpose of use of goods by

the bailee i.c. for the benefit of the bailee, then he may use it as per the

terms of contract of bailment.
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134 . baﬂed 50 ké- of high q“mty e
. Jeration. However ?saxln?ent may be b ar romising to give  200/at the gar to Srijith,
5. Pledgeisalways made for COPSJdem;z-gratimous i.e. with consxderauuu' 104 p’s employee, unaware o;h © time of b:c‘llo Svmed. o
itous i.e. without consideration orn n, jithAmar with the sugar in ﬂ:m’v mMixed the 50 thefhmled
e. S g ) to the shop an, . of suged
2 - away. This came to 3 Packaged
.16 What ars therights of  PICE2 1% e had bailed with Srijith, a g oo hen P b
3 : A oo ce of th, x
Ans. the goods: The pledgor hasa right to recelvle back the go, i fof'h;r had trebled, what is the remedy available 1o A:;p;ciﬁc quality
1. To ge!:y‘::]:m :fgdoebt c;,- performance of promise. He also has a duty , oS8 - ofa Bailee:
on rep:

nses before claiming back the goo ds, o putie
To redeem the goods: In case the pledgor makes a default in Payiy,
2. To re : 1

i i g
. ise at the stipulated time, he may .
the debt or performing A bsequent time before their sale lx]sl

y . f the Indian Contract A, .
ay interest and necessary expe tion 157 of &1 L, 1872, if the baj i
pay 4 P% fch the bailor, mixes the goods of the bajlor with hies g‘a,lmlee'o“g;h?m the
Vc"“ser;er that it is impossible to separate the goods bajleq from tﬁeth'e;ng:fd};

dged at any st an’ he bailor is entitled t
redeem the goods lz}lli gﬁes and lawful charges. ﬂ"; Jeliver back, the 0 be compensateq by the bailee for the
effected, by p]aﬁﬂg to take care of pledged goods: Pledgor has a righe ﬂﬂss of the goods. -
€ . 3 . )
e req‘il:esz’eeplgggee to take all reasonable steps for enforcing Prope, 1o ihe given question, g;tuflgr :atlfmlrf:loyee mixed high quality sugar bailed by
(t::rl:g.zd preservation of goods pledged. . 3 arand then package e: ¢ sugars when mixed cannot be separated.
4. Toreceive back the increase in goods: The pledgor hasaright to recejy, ¢ as Srijith’s employee has mixed the two kinds of sugar, he (Srijith) must

back any increase or increment (accretion) in the goods pledged. Thu
5. To exercise the rights of a debtor: The pledgor is en§1tl?d 1o exercige comp
" all the rights of a debtor as allowed under the Law of Limitations.

.nsate Amar for the loss of his sugar.

tobe
However,

’ blue sapphire to a jewell
d. The jeweller carried out the job accordingly, Ho,

CASESTUDY: T 0

. The jeweller denies the delivery of goods without payment.
Examine vhether the jeweller can hold blue sapphire. Give your answer
ot the provisions of the Indian Contract Act, 1872.

Q.17 Mrs. A delivered her old silver jewellery to Mr ng,:Goldsm‘ith for, sapphi
the purpose of making a new silver bowl out of it. Every evenin :
used to receive the unfinished good (silver bowl) to put it into box kept - : -
at Mr. Y's Shops. She kept the key of the box with herself. One night, the' | ns. Right of particular lien for payment of services:

silver bowl was stolen from that box. Was there a contract of bailment? s per section 170 of the Indian Contract Act, 1872, where the bailee has, in
Whether the possession of the goods (actual or constructive) delivered, accordance with the purpose of the bailment, rendered any service involving
constitute contract of bailment or not? g : the exercise of labour or skill in the respect of the goods bailed, he has , in
Ans. Contract of Bailment: the absence of a contract to the contract to the contrary, a right to retain such
Section 148 of the Indian Contract Act, 1872, defines ‘Bailment’ as the delivery | £0ds ‘until he receives due remuneration for the services he has rendered in
of goods by one person to another for some purpose, upon a contract that they | respect of them. ‘
shall, when the purpose is accomplished, be returned or otherwise disposed of Thus, in accordance with the purpose of bailment if the bailee by his skill or
according to the direction of the person delivering them. ' labour improves the goods bailed, he is entitled for remuneration for such
As per section 149 of the Indian Contract Act, 1 872, the delivery to the bailee §enn'ces. Towards such remuneration, the bailee can retain the g‘oods bailed
may be made by doing anything which has the effect of putting the goods in if tlhe bailor refuses to pay the remuneration. Such a right to retain the goods
fhe possession of the intended bailee or of any person authorised to hold them bailed is the right of particular lien. He however does not have the right to sue.
on his behalf. Thus, delivery is necessary to constitute bailment. Where the bailee delivers the goods without receiving his remuneratiqn, he has
;Il.lhul:; mere keeping of the b?x at ‘Y's shop, when Mrs. A herself took away ﬂrig.ht to sue the bailor. In such a case the particular lien may be l"("*“f’;g Tt:z
© key cannot amount to delivery. Therefore, in this case there is no contract | Paticular lien is also lost if the bailee does not complete the work within

of bailment as Mrs. A did not deliver th i m
, ] e complet, ] d b v #giced
keeping the keys with her self, “apeis possession of the goot

Thus, the jeweller is entitled to retain the stone till he is paid for the services
©has rendered.
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136
borrowed a sum of So.wot which contains a clau

eshyam
Q.20 l;‘d:‘d on 1.07.2021 under an amecl:;’l‘_ Jien on the gold ple aSe
O bank shall have a right of parti dloan of T 20,000 focd
that the b esshyam thereafter took an cm; 30.09.2021 he r, ™
with it. Radheshyaii /100 | for three months. On 3% Sfet ™ 0 repaj
B ire vo lmm:: ;man' of € 50,000 and requested ‘heﬁ_nue the lienease of
tire sec oan ' ided to con €N on
en ‘Z'c'f,'r it. The bank decid! by fh,dhesl:grzfm. Decigy
i i rovisions :
ﬁ:tl:‘;t‘t]hteh;elz::ion of the Bank is valid within the pi S of the
dian t Act, 18722 .

In r Contras tion 171 of the Indian Contract Act, 1872, baﬁkErs, factors'
Ans. Hint: As }:[er:efvs of a High Court and policy brokers mayl, Lr;l[he abseng,
“;harﬁn%:alz; ?o (:he contrary, retain, as a security for a general balance gogqg
of a con d
bailed to them.
Section 171 empowle)r? o
to retain the goods belonging

provided no express contract to the contrary : e
i i anker underan agreement hasaright of particyl,,
ﬁiﬁﬂ&;@ﬁﬁzzz‘fﬁil}t ag:inst the first secured loan of ¥ 50,000, whic}:
has already been fully repaid by Radheshyam. chord]ngly, Bank's decxsi-c)n to,
til the unsecured loan of ¥ 20,000 (which j

continue the lien on the gold un o c
the second loan) is not valid, since the contract contained an express clause

providing only for exercise of particular lien.

. . i hereby itis entj
) withrightof generallienw YiLisentitley
the banke:nother party, until al the dues are dischargeq
is made.

21 Ragini gives hercalcplator to Manjulika, to be used for 4 days during.
l?er CA Iilzglnedjat‘e Exmcu:?naﬁons. Manjulika keeps the calculator for;
| 14 days. While going to Ragini’s house to return the calculator, Manjulika:
accidently slips and the calculator is badly. damagedWho shall bear the

| loss and why? 1 lead NS T
Ans. It is the duty of the bailee to return, or deliver, according to the bailor's
directions, the goods bailed, without demand, as soon as the purpose for which
they were bailed, has been accomplished or as soon as the time for which they
were bailed has expired. In the event of failure on the part of the bailee to do
50, he shall be liable to compensate the bailor for any damages arising due to

such default/delay in the return of the bailed goods.

In the given case, Manjulika (the bailee) has retained the bailed goods i.e. the
calculator, well beyond the time stipulated for accomplishment of the purpose
of bailment, which amounts to breach of her duty to return the goods to Ragini
(the bailor), promptly without demand.

Thus, applyx:ng the above stated provision to the given case it can be concluded
that Man;}xhka shall be liable to compensate Ragini for the loss, destruction or
deterioration of the bailed goods i.e. the calculator, arising during the period of

such delay n xetuuung th
€ gOOdS, notw1thslandm the e: rcise of reasona
2 2() }

WY ""‘%ﬁ‘&-ﬂw&?f:ﬂ r#ll(’ b
Y b

5 il il

/
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"D PLEDGE

Tgent 2 consignment of ‘“Naps'-wo
P00 railvay Fecelbl therefor. ey pe,d ©90000 i Peter ang
biET 000 FrO™ = 0 ity The consty € railway ror oo 2 loan of

50, as a s Hles MSighment of lapte Y Teceipt in favoyr

‘ Staﬂ:xlBe of the e:ﬁrsmt against the \l\)l:‘s Tor yually lost
the V! utitl Tt re COnSignmeny, The o :ir‘s for a claim of
) bank is ent led to claun_ only 2 5,50 500 th: “Ways contended
only. Examining the Provisions of the g éo is the amount of
oan ether the contention of the Tailways js vali‘:l“‘act Act, 1872,
0! -ding to the provisions of the Indian p

, AccO deprivation of the pledged go,

1o suE ount recovered by the pledgee over and above his ;
e, 1 k?:fll in trust for the pledger. Further delivery :fe
held DY ledge and such a delivery can even be effected s
i tzorsement of documents of title such as a railw
en

ihe edES® lid pledge has b
- valid pledge has been created by p i
¢ given case a Y Peter by endorsing 1!
m't‘l;ay» receipt in favour of Stark Bank, the pledgee. Later the pledgecllnggoo}:iz
Jost in transit, and the bank files a suit against the railways, the third part
ffﬂ': the recovery of the entire value of goods. ’
©

Thus, applying the a.bov_e stated prO\{isionS to the given case it is evident that
stark Bank has a valid right to sue railways as their default has resulted in loss
of the pledged goods and the right of the bank shall not be restricted to the
‘banks interest but it can rather sue the railways for the entire value and retain
the amount recovered over and above it’s interest in trust for the pledger - Peter.

goo@s is essential to
ymbolically by delivery
ays receipt in favour of




y et A - ; act for another, or to repre, -
Ans. An agent is a Pe‘fsomploﬁg;: :}-;:I;rson for whom such act is ;z:é
another in dealings with t! e :,;rinCiPa] under the contract of agency. Whe,
or who is so represented is e e, it isa presumptl'ofl.lhat the acts of a
f the principal himself and hence he 1:] hab(lleé:)r such acts,

;}gg: at}i: ta};isaz;srfxe agent are binding upon the princiP and they will hae
. i have b

;ihs::rt‘i-‘:l:ftf)efc;:se;f;inhe essentials of contract of Ager.xcy are as fOll.ows:

3 is of th ment: The essential characteristic of the relan.om,hil’

(@ Basis o e t can bind the principal and make the principal

of agency is that the 8% Thus, an agent is a person employed to d

answerable (08 (hird P ' nother in dealings with third person

any act for another or to represent ano e or dealings it

He either represents his principal in some transac ‘1oa1 gs With

a third person, or performs some act fo‘r the principal. "

(if). Consideration not ; ry: Accord_mg to section 18.;, unlike m}l)er

forms of contract, agency does not require the presence o cons_lderanon

for its validity. Thus, a contract of agency censututes an exception to the

general rule “no consideration no contract .

(iii) Capacity to employ an agent: As per section 183 any person, who ha;

contractual capacity, can lawfully employ an agent. Any person who's

of the age of majority and who-is of sound mind may employ an agent

(iv) Capacity to be employed as an agent: As per section 184, as betweed

the principal and the third person, any person can become an agen,

irrespective of whether he has contractual capacity or not. Buta perso.

who is incompetent i.e. he is not of the age of majority / of sound mind

cannot be agent so as to be responsible to his principal. Thus an incom

petent person on being appointed as an agent can bind the principé] 10

the third parties by his acts, but cannot be held liable by the prin?
for his acts.

e¢n done by the principal himself.

138
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various modes
ntract of agency may be of the following two
poo: A0 lied agency: ypes: (1) Express agency
o ( Agency [Sec.187]: When inci .
. 1. Express : either by word of s incipal appoints a certain person
his agent, mouth or by writing i ©
a? express agency- g it results in creation
o
s;ed agency [Sec.187): Implied agencyi
pmplied 2 Agency is created when th i
2. yfapersonas anagent of another (Principal) is inferred fr:m ;\: ‘:::)k:zlmyt
¢ the parties, circumstances of the case or the course of deal; h
%" lied agency, therefi i e of dealings of the
es. Impli gency, fore, includes agency by estoppel, agen
P mecessity, agency by operation of law and-agency by mtiﬁcat{ot% Cy
(a) Agency by eSt?PPel [Sec.237}: When a person has, by his conduct
or statem_ents, induced others to believe that a certain personis his
agent, he is estopped from subsequently denyingit. Thus agency by
estoppel is c.reated when a principal through an express or implied
representation, or through his affirmative conduct leads another
person to beheye that a certain person is his agent whereas he has
no real authority as such and that other person contracts on the
faith of such representation/ conduct of the principal.
Agency of necessity [Sec.189]: Agency of necessity arises in the
following cases: '

(b)

(i) Apersonisnotappointed asan agent: Agency of necessity
arises when there is no express or implied appointment of
a person as agent for another, but he acts as such (takes up
responsibility as an agent) to'save the Principal from loss
in some emergent circumstance. '
Agent who exceeds- authority in ‘emergency:Agency of
necessity also extends to cases where an agent exceeds his
authority provided:
(@) It was not reasonably possible to get the principal’s
instructions;
(b) There existed an actual commercial necessity for the
agent to act promptly;
(c) The agent had taken all reasonable and necessary
steps to protect the interest of the principal; and
(d) The agent acted bona fide in the interest of the prin-
cipal.
Agency by ratification [Sec.196] _
Whenever an agent does anact for his pﬁnCiPB! but without kno}‘:l I-
edge of authority or where he exceeds the. given authontsy";ctﬁz!;
the principal is not bound by the transaction. However, ction
196 of the Indian Contract Act provides that in case 3% ange::ess o
on behalf of the principal either without authority or in €x

(i)

(c

~




UNIT I INDIAN CONTRACT ACT, 1872

i i tify/appro
. inci al,xfhesodeSlmS,Caﬂra. . Vet
e e pni s L v
:g:c?as if the act was origi ; i o1 Othe,
words, the agency i
moment the agent
ratification. l;:lt.lﬁca
of the principa legal presumption:
f law or by legal P ption: g,
(d) Agency by operation oma“’d when law treats one persop N

cy is deemed to be < hi
:xgie:gzm of the other. Such as in case of partnership, where o0

ther partners.
partner i treated as an agent of the 0 B
mula:lls in case of husband and wife who are cohabm;?g’ Wife
Si be .-z'garded as the agent of the husband and has an implieq
moﬁty to pledgeherhusband'scred.itinrespect of the necessarieg
of life purchased by her except where: )
o the husband has expressly forbidden the wife from buyiy,
goods on credit ' )
o the goods bought do not constitute necessaries of life
o husband has given to the wife sufficient cash to buy goodg
and the said fact is in'the seller's knowledge
o the creditor had been expressly forbidden by the husbang
not to give credit to the wife. :
Further where the wife lives apart from husband without her fault,
she shall have an implied authority to pledge the _husband's credit
provided the husband has not provided any maintenance to the
wife. -

140

tion may be express orimplied by the cop, due

0.3 What is Agency by Ratification? What are the requisites of a valid
Ratification? - ok | o
Ans. Whenever an agent does an act for his principal but without knowledge of
authority orwhere he exceeds the given authority, then the principal is not bound
by the transaction. However, section 196 of the Indian Contract Act provides
that in case an agent acts on behalf of the principal either without authority or
in excess of authority then the principal if he so desires can ratify/approve the
acts of the agent. In case, the principal so elects, it will have the effect as if the
act was originally done with his authority. In other words, the agency is deemed
to have come into existence from the moment the agent first acted and not from
the date of principal’s ratification. Ratification may be express or implied by
the conduct of the principal.

Requisites of a valid ratification

Ratification must fulfill the following conditions to be regarde& as valid:

" :m;isagml must contract as agent. A person cannot enter into a contract
in his own personal capacity and later shift it on to another. Thus, only
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{ransactions can be ratifieq

141
':h(:; on behalf of the principal,

Which have bee entered :
ipal must have been in exj red into by the
he princiP must havebeen in existence 5 the s
T _This condition is significant jp . € time the Sgentoriad
acte tion contracts entered into by 3se of companjeq Fie ginally
ra i ing i € prom re-incor-
gg companies after being Incorporated They QIC:;S rannot be ratified
ﬂdOP‘efi' -l must also have only be novated or
he prmap 'VE€ Contractual cy, aci .
T sact as well as at the time of ratification. Tc;ltlys at the time of the
ofa minor, who cannot ratxfy t.he contracts made, o is ?elevam in case
inority, after attaining majority. nade, on his behalf during
: i alid must be made with; .
rification t0 be v: made within a 1, \
Lcasonable time depends on the facts and cir, CU;“:;:Z‘:I: Otfxme.}\lNhat is
Theact which is sought to be ratified must be a lawf e each case.
ofan illegal act or act which is void ab initio, can be done oratification
The pr'mcipal .S}"OUId have f.ull kI.‘OWICdge of the facts of the Eansact.
sought to be ratified. No va_hd ratlf{caﬁon canbe madebya person Wh\on
knowledge of the fact of the case is materially defective ose
5 i t be of the act of th ) .
 Ratification must be ot t € agent as a whole. The princi
1 cannot reject the liabilities and accept only the benefits ansu‘:;ﬁi‘tp zlf
the transaction. .

g. Ratification of acts which are not within the ﬁrincipal’s authority, is
ineffective. For instance, in the case of companies, the acts of directors
which are ultra vires the company, cannot be ratified by the company. '

. Ratification which results in injury of interests/rights of a third party

shall not be effective. Ratification cannot be made 5o as to subject a third
party to damages or terminate any right or interest of the third person.

»

»

>

ReN

o

-

[04 Who is a sub-agent? When can a sub-agent be appointed and what
\are the effects of appointing a sub-agent? = .

-

Ans. Sub-Agent [Sec. 191]: Generally, an agent cannot delegate and he should
execute his duties personally in the business of agency. However, according to-
section 191 of the Indian Contract Act, 1872 a sub-agent is a person employed by
and acting under the control of the original agent in the business of the agency.
The relation of the sub-agent to the original agent as between themselves is
that of the agent and principal. Since a sub-agent is appointed by the agent to
act under the control of the agent, there is no privity of contract between the
Sflbjagem and the principal. Therefore, sub-agent cannot sue the principal and
similarly, the principal cannot sue the sub-agent for any amount due fron"n him.
Each of them can proceed only against his immediate contracting party, i.e. the
“ent. However, in case of fraud, the principal has a right to proceed against
e agent and the sub-agent simultaneously.

oy Wialise gt rip
@ e
F7, - B
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CT, 1872 ) ith reasonabl 143
. ]_ANCONTRACTA o to act Wi € care ap,
142 UNIT I : IND e e e o puder a2 duty to conduct the businesg \m‘(:hsr,n (Sec. 212); p, agent is
-t sub-agent properly in the € Stanceg, |+ % uade" L bossessed by persons engaged in syl 204 diligence that is
An agent may 3pPOIRtASEY L e principal in tERTY of contracy wig B 267 - ncipal knows that the agent is wan, fnoiar business, except where
1. Where expressly PeTTE 0 . principal s aware of e " of lor proper acCounts (Sec. 213); po 1ol (Se. 212)
the original agent © ¢ but does not obJec! > . re unts to his principal * 1 3gent is bound ty
agent to appoint 2 SUb’ag::of the trade permits delegation of authq,, & prol’,er ;ZC: principal’s behz«xlfpsu}::c:i emand and to pay cver‘;l‘l‘esr\‘ﬁ-z
5. Wit the am :;:rtlz . . ty cel::ation P expenses Mrre dEly hirt:: }a{;ﬁ}iawﬁﬂ deductions for re-
: - " om| i i : i
3 \lzhaefzrgx;zameofagencyissuchf-hamcannm e Ed“mh("“ "1;2 not mean showing the accounts but ‘h:l;é‘cgoﬁtzu: ts,how;v;r.
. ! b-agent. : J . ' : upporte
the appointment of 2 S‘; aincy an unforeseen eMETEENCy arises g, vouchers to communicate with ; ’
4. Where in the course 0 e t',e necessary- & Agent’s duty 3 e with the prin ipal (Sec. 214): It
appointment of sub-agent may 4 f an agent, in case of difficulty, b LS the

; 3 L ¥ o ! N ohE to use all reas, ble dili 5
o is properly appointed: duty @ . atingwith his pri i ; onable diligence in
4 Iﬂh: S:b s.:lf-e:g!el:f wio is properly apﬁlnﬁ! can, represent g, 4 wﬁ:gg?,::;%ency holzver\t(e::p:}ll‘ea:;e!:tsce:nh:gg?loimnms instructions.
sub- - N i to the third parties; in respect of : n 9 i £ 1doall that a reasonabl,
principal and bind him °lly appointed by the principgﬁ_lus . dwould, under similar circumstances, do with regard to his o\:n ;:;13:

acts, as if he were origin: ; comes an agent by necessity.
- ¢ Intheeventofany joss caused by the sub-agent to the Prin. e b

cipal in course of business of agency, the principal can hog 5, puty not to Sl ‘:wn account (Sec. 215): An agent should not

the original agent liable. : t0 de?l on his owhril accoun ; ag ﬁagent}s permitted to put himself in the

o The principal ot hold the sub-agent liable, except iy position where sllﬂteresh contlicts with his duty.If an agent deals on

case of fraud committed by him.. R his own account without the consent of the principal, the principal may

o Further the sub-agent has 2 right of action only againstth, | = repudiate the contract or can claim from the agent any benefit which he

original agent for the recovery of his remuneration. - might have obtained. Fl.'n‘ther, In case an agent deals on his own account,

@) Ifthe sub#agg ent is improperly appointed: 3 he shall cease to be emlfled to his remuneration.
o Where the original agent without having the authority to do  Further, if.an ager}t desires to deal on his own account, he must make
50, apgoiats agmb_agem then such a sub-agent is improperly a full and frank disclosure of all the material circumstances within his
appointed. ; knowledge and obtain the consent of the principal.

# The Principal is not représz’ent‘ed by nor bound by the acts | 4, Duty not to make any secret profits (Sec. 216): Agent is under a duty
of suchan impmpgrly appf)lnted sub-agent and is therefore not to make any secret profits in the business of agency. Since the re-
not liable to the third parties. : ~ lationship of principal and agent is based on mutual confidence agent

& The original agent shall be liable to the principal as well as should not make any secret profits. .
the third parties for the acts of the sub-agent. 7. Duty not to disclose confidential informatiom: An agent should not

¢ The sub-agent shall have a right of action only against the disclose any confidential information supplied authorised to him by the
original agent for the recovery of his remuneration. principal. ;

‘ 8. Duty to exercise his authority personally: An agent must not delegate
his duty unless he is expressly or impliedly to delegate or he delegates
Ans. Duties of an agent: ; under section 190 of the Indian Contract Act.

1. Duty to conduct the business of agency according to the principal’s
'instruc?lons (Sec. 211): The agent-is under a duty to comply with the
llix:sﬂt;l'uuctlons olf t‘};e ptxl']incipal. The instructions of the principal must be , G

terally complied with, i.e., the agent is not supposed to deviate fromthe | Ans, The f i i ' isions of the Indian
dlrecuonsqu the principal even for the principal’s benefit. Further, in the C‘mhaci :clio\fg;liare the rights of an agent under the provisions ot the
of instructions from the principal, the agent should follow the L v Al )

- the provisions of the Indian .

Custmtnh of the business at the place where it is conducted. When the agent (@) Right to retain out of sums received on principal’s account (se:;
agen(: :}llvnse’ any loss occasioned thereby shall have to be borne by th® 217): The agent hasaright toretain the following sums out of theproces’s
» Whereas, any surplus must be accounted for to the principal. Teceived by him on account of the principal in the business of the agency:

"'Q{" i g g
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1o himself in respect of advances made;
(o]

due )
(a) all moneys ¢! penses P roperly in€

(b) in r:sg;ecn osfs'ex . .
such business: ble-to im for acting as ,,
(c) such rcmunel:dﬂor‘sis r;;;);;CT}::)':gent is usually entitled fo"iz t,
(i) Rightto rc_muner-mon_ !()edci}l ‘\he contract of agency. In the a_bSencech
remuneration the terms of remuneration, heis entig,,
© 1 usually payable as per'lhe customg q
s i However, in the event of misconduct bya“}‘]d
LT i B, e oy e
ation' in rg;e :! of that part of the business in which lie has committey
; ion 220)-
(iii) L";ZZ".T;TZL f::e::rincipal’s property (Sec: 221): In the absence of g,
the contrary, an agent Is enm.!Ed to retain the goods, papey
aczsﬁ;;()pmpeny of the principal, received by him, until the amay,
due to himself for ommission, disbursement and services in respect of
the same has been paid or accounted for him. .
This right of agent’s lien on the principal’s property shall be operatiy,
provided, L
o the agent is lawfully entitled to receive from the anClpal such
sum of money in the proper execution of the business of agency,
and
o the property over which the lien is to be exercised belongs to the
principal and the same has been received by the agent as such
and during the ordinary course of business of agency. If the agent
obtains possession of the property by unlawful means, he cannot
exercise particular lien.
Further, the agent’s right to lien is lostin the following cases:
(a) When the possession of the property is lost.
(b) When the agent waives his right of lien expressly or impliedly.
(iv) Righttoindemnity: The principalis bound toindemnify the agent against
all consequences of lawful acts done in exercise of his authority (Sec. 222)
Further,where the agent acts in good faith on the instruction of principal,
he is entitled for indemnification for any loss or damage sustained as2
consequence thereof, from the principal (Sec. 223).However, the agent
cannot 'c]aim any indemnification for any loss arising out of acts done
by him in contravention of any laws of the country. Moreover, where one
person employs an agent to do an act which is criminal, the employer

is not liable to indemnify him agai .
(Sec. 224). fy gainst the consequences of that ac

) :!Sifztz zt; .mmpeqsat'ion for injury caused by principal’s neglect
respect og. Thtz Pnnclpa] is under a duty to compensate his agent in
any injury caused to him due to principal’s neglect or want of

arred by him in Co“ducun
R
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inci 145
. us, every prlnc1pa] owes to hi
. Th 2nd not to expose him to u S agent the g

nreasonable ra:‘?s,O[ care and due

2 , an agent cannot personally
- GEL‘:}I:‘:I? of the principal, nor can heybeenlf;:i;:;;mﬂs entered into by
ﬂ“ onthere s a contract to the contrary (Sec.230). y held liable for them,
- following exceptional cases an agent i i
o nl;with the principal: gent is personally liable to a third
nal liability by agreement. In

1. ! erso’ 1y unde r1akes personal liability C;‘;{’- the agent, expressly or
impliet ¥ be held y Whi'e contracting with a third
party, then .he .can e held personally liable for any breach of contract.

2, F oreign Prfmc“:i:,lé Where th; co:\tra.c; ismade by an agent for the sale or

- rchase of goods fora merchant resident abroad, th s
t: be personally liable. e agent is presumed

3. UndisClosed pri_ncipal. Wherz? the agent does not disclose the identity of
his principal. he is personally liable, if the undisclosed principal remains
undisclosed.

4. Where the agent acts for a principal who cannot be sued. Where the
principal, though disclosed, cannotbesued, i.e., isincompetent, the agent

- js personally liable to the third party. For instance, where principal is a
minor/of unsound mind.

5. Where the agent exceeds his authority. Where an agent acts either
without any authority or exceeds his authority, he will be held personally
liable if his acts are not ratified by his principal.

6. Agency coupled with interest. When the agency created between the
principal and the agent is coupled with or accompanied by some right
or interest in favour of the agent under a pre-existing contract (interest
existed prior to creation of agency). An agent with a special interest or
with a beneficial interest can sue and be sued personally by third parties.
Further agency coupled with interest is irrevocable.

7. Fraud or misrepresentation. When an agent is guilty of fraud or mis-
representation in matters which fall outside his scope of authority iq the
business of agency then he shall be personally liable for the loss sustained
by the third parties.

8. Trade usage or Custom. Where custom/practice of business is to make
an agent personally liable then he shall be held personally liable.

9. Pretended Agent. When a person pretends to be an agent of an allli!g;ei
principal whereas he is actually not and if such allcg_ed pﬂn_C‘P‘lhm .
not ratify the act of such pretended a_gem. and rather disowns 1, {l
agent shall be personally liable to the third party.




ting an P
ts in the termination of the ageny,
ination of agents authority by the

and the agent an res
€ 2

€ for the term!

on of the principal and the agent is genera))

¢ and may be terminated at any time by mup,, al

rincipal may, by eXpress notice,
of the agent at any time before
bind the principal. Where re.
riod, is done premature]y

i) Agreement: The relati
o f?)yunded on mutual consen
agreement between them. -

(if) Revocation by the principal: Th:h pri
by implied conduct, revoke the au _onty
the authority has been exercised sO as .to
vocation of agency, whichis for fixed time Pe

without sufficient cause: principalsh:
(Sec. 205). ? .
Further; before revoking the authority of
be given of such revocation to theagent.
the principal will be liable to compensate
damages to the agent (Sec. 206). f
The agency is, however, irrevocable in the following cases:|
‘(1) Where the authority of the agent is one coupled with interest,
ie., the agent has an interest in the subject matter of the contract’
(Sec. 202). !
The principal cannot revoke the authority given to his agent after
the authority has been partly exercised so far as regards such acts
and obligations as arise from acts already done in the agency
(Sec. 208). ; : :
(3). Where an agent, in exercise of his authority, has incurred personal
liability. F A
(iii) l?cnunciation by the agent: An agent may, after giving reasonable no-
tice to the principal, renounce the business of agency. However, where,
an tim.‘gency is f?r a fixed period and the agency is renounced prematurely
'r'"he ;J:et nstuifsﬁae;t caﬁsue, the agent is liable to meemate the principal. |
the meindi under a duty to serve a reasonable notice of renunciation to
e principal. - )
w, i 1 . .
@) ‘I:Pr?fzar;o:;;;::;m of business: Where an agent is appointed
 the performance of that u‘ansaccttl'on, the st ppotuates 10 0
impossible. action or when the performance becomes
(V) On expi of ti . s
*it teﬂmfaﬁ?;;ghczﬂ he ?ﬁenc}' 15 for a fixed period of time, then
(vi) Death /Insani cally on the expiry of that specified time-
: ty of principal or agent: An - . .
minated on the death/insanity of gent: An agency.-is automatically ter
sanity o ’PTIHClpal or the agent.Winding up ©

theagent, rea_sonable notice must
If reasonable notice is not given,
the agent for consequenti al

L@

al] be liable to compensate theagent
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dissolution of partnersh;
¢ company partnership has .
incipal and cons.equently the authority oﬁﬁ :geu similar to death of
an end- R P&, Y irector/partners comes
lvency of the principal. An agency is also termj '
;on of the principal as an insolvent: erminated by the adju-
ction of the subject-matter. In the event of d i
. ctmatter in respect of ‘which the agency w; estruction of the
s d'terminated. : as created, the agency
. 1ation of Agency Takes Effect: : .

the principal and the agent, terminati .

o o the knqwlgdge of the agem.uo‘\ﬁzvzizg:‘f‘:ry a‘: fﬁfeiﬁivf only
5 _whe conCemedj termination of agency takes effect when it cor e third par-
“"’swle&ﬂ& Thus, if the principal r'evc_>kes the authority of the a; en?‘te}sx v
Jno¥ % anend 25 between the princjpal and the agent when thge o e agency
of revocation: After the receipt of notice of revocation, the agen‘t, reua‘ves

but he still binds the principal towards third party, if ﬂ%: r:h_?é“ or
aware of the fact of termination of agency. =~ party

vent of the death/ insanity/ of the principal, the a-gent’s authority

- gurther, in the ® :
-l continue as long as the fact of death/insanity of the principal is not known

o the 'agent.
-puty of Agent
| Asper section 209, when agency is terminated by the principal dying or becom-
ing of unsound 1 ind, agent 1s bound to take, on behalf of the representatives
. ofhislate princ1pal, 211 reasonable steps for the protection and preservation of
‘the interests entrusted to him.

B e
psbEE comes tO

on Termination of Agency by Principal’s Death or Insanity:

Ans. Special Agent and General Agent:-

(1) A special agent is appointed to perform a
principal in some particular transaction, while the general agent is the
one who is appointed to do all acts connected with 2 particular trade,
business or employment.
(2) A special agent has limited authority and he cannot bind the principal
in any matter other than that for which he is employed. A general agent
has authority to bind his principal by all acts connected with the trade,

business or employment. '
1 (3) Theauthority of the special agent comes to an end as so0n as the act f(n%
which he is appointed to perform is completed, while the authority O

the general agent is continued until it is put to an end.

special act or represent the

1

108 The authority of an agent to bind the principal is dis




I,

. CT ACT, 1872
11 INDIAN CONTRA
148 i)

. An agent’s authority Wh;
.1 Circumstances (Sec 188): d
(i) Under No ed or implied, deper o pgnntt}z:f t%astlll]z; Zf'lt::t a::]:ll ¥ ll;

ress T . jncide: , ’ t]
:;’:));inted to do, the things v;}u"nchh;r:v}an an agent is employed to he

parti Ca

i de. e

usual Pm‘f“&?rfu?iiess he has authority 1o doall such acts as are 2
C] y 4

g:s:‘y or incidental to such business: e

i f presence of authgy;
third i t on the assumption © e o oriy,
:}flﬂ"'_h :::;lajs ;sc I:::::; b; the acts of the agent, donte within the s¢,
en the pri I ¢
ible authority, b 2 -
. of the O_SQen;] emergency (Sec 189): The Indian _Cotrn;élac;l lAct, 187,
(i) Auufo"tz,h t an agent has authority in an emergem‘:jy o ];) such gy,
sk zi‘; his principal from loss as wqulfi be done by a person
for protec mcgjence in his own case under similar circumstances. Hy,
:vfﬂzrycoz:sﬁmte a valid agency in emergency the following condj tiong
hould be complied with:. L |
s (‘;) It was not reasonably possible to get the principal’s instructions,
(b) There existed an actual commercial necessity for the agent to a
promply;
(c) The agént had taken all Wnable and necessary Steps t0 protec
the interest of the principal; and

(d) The agent acted bona fide in the interest of the principal,

[Q.11 Who is a Substituted agent? :

" Ans. Where an agent holding express or implied authority to name another

person to act for the principal, in the business of agency, has named another

person accordingly, such person is not a sub-agent but an agent of the principal

for such part of the-agency as is entrusted to him.Thus a privity of contract
exists between the Principal and the Substituted agent.  «

Therefore, a substituted agent:

® is appointed by/ named by the agent under the control of the Principal
¢ heis responsible to the Principal i.e. he can be held liable by the Principal '
# original.agent is not liable for the conduct of the substituted agent if the
original agent has taken'due care in his appointment
¢ he can hold the Principal liable for remuneration

Q.12 Who is an Undisclosed principal? What aré the 1 '
 Undiscl ! are the mutual rights and
;:blll]lﬁu of the principal, agent and third parties in such a case?
'beha.lf:fdkdano ltl)lsed p:(ncipal: Where an agent, having authority to contract on
o Ll pﬁ:zimal l:zsttzie contract in his own name, concealing not only the
caled i pal but also the fact that there is a principal, his principal i

sed principal. In such cases:

¢ neither the exi .
existence nor the name (identity) of the principal is disclosed:

bR agent
L4 the

orovided the third party acted in good fai), h

Ans;l’rhe‘ principal’s liability to the third parties for the acts of the agent done
by him in the course of his employment as an agent is as follows:

Page 70 of 73

CH. 13, AGENCY

tracts in his o 149
contrac 1S OWN name anq g; .
as if he himself is the contmctingg‘ ;:;:n;":;}’;“e:;im‘; to the third
on behalf of anothey, |+ E P2

‘_i . e er“
ghts and liabilities of the principal, agent

p";t_hority in fact and is contracting
a

- a case, the mutual
‘ In

such
B d the third party are as under:

5

Since-the agent has contracted {n b - .

. Jiable to the third party. 'S own name, he is personally

; If the third party comes toknowab tetens -

2 before obtaining judgment agair\:’:l :}tx}:!e: x;';ﬂ{:‘—eohhepm{npa]
the pr‘incipal or the agent or both. gent, he may sue either -

3. The third party is entitled to be placed in the same situat; i
the agent had been the contracting party. Thus t}?est;:;:: :2::; :i

" not put to any disadvantage by principal’s intervention.

4. I the principal discloses himself before the contract is completed,

the third party may refuse to'fulfill the contract, if he can shov;

that had he knew the true position, he would not have entered into
the contract. (Where Principal’s identity is material)

f the Principal’s liability for the acts of the

(@) Principal’s liability for the Acts of the Agent [Sec. 226]: Principal is
Jiable for all the acts of agent which are performed by him within the
- scope of his authority, in the business of agency.

(i) Principal’s liability when agent exceeds authority [Sec. 227-228]:
When an agent exceeds his authority and the part of what he does as is
within his authority, can be separated from the part which s beyond his
authority, then so much only of what he does as is within his authority,
shall be binding as between him and his principal and the principal shall
be bound by only such part of his acts to the third party (Sec 227).When
anagent does more than he is authorised to do, and what he d(l)es_be'yond
the scope of his authority cannot be separated from what is within it, the

*principal is not bound by the transaction (Sec.228).

(i) Liability of principal inducing belief that agent’s unauthorized ;cts
were authorized [Sec. 237]: When an agent has, without aut}\om}h ,.0‘:
acts or incurred obligations to third persons on behalf of h\§f;;:r;‘cgb§
the principal is bound by such acts/obligations of the agent, 1 et such
his words, or conduct induced such third persons to bshe‘:;ho:ity e
acts and obligations were within the scope of the agenls a
“' ostensible authority). 7' i ice ivento
) Commapueneen o etce gvn o sgentSsc B AT 1O U
*orinformation obtained by the agent, given or 002
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UNIT I : INDIAN €O o ‘
3 iate from the directiong
e it . o it 70 B e o m
wven f incipal’s benefit: ] 1
principal even for the an;;}’tai }510 " 1d follow the cuswn.lsgf;:e lbusmesS at ’L:
from the principal, the ;:a When the agent acts otherwise, any ross occasiq
lace where it is conducted- o the agent, whereas, any surplus misst b s

&ereby shall have to be borne
X tof Excellent Ltd., §el]s £00ds on ¢y .
agel:_h : implied instructions/customs OfeE »
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counted for to the principal.
In the given case Mr. Pikachu, the
to Supreme Ltd. which is contrary t0

Ltd. A - -
cellent o stated provisions, it is evident that Mr. Pikachy sha)

Thus, a lyiné the abov :
be liablg I.I.?o compensate Excellent Ltd. for its loss.

/18 Mrs, Singhania purchased sarees on credi tbﬁyhe@-husbﬁndﬁ_o“ '
loyiis 2 Jater demanded the amount from hey

'hu 'mﬁnﬁb“nzﬂgmﬁﬁdtowymen s"me‘“uegimz_thauh
|lothes were bought for the wife's use Laltiyam Sarees filed a suit againg

r. Singhania for the said amount. Decide in the light of provisions gf.
fg: ndian Contract Act, 1872, whether Lalityam Sarees would succeeq,

oo
Ans. Hint: In case of husband and wife who are cohabiting, wife can be re.

garded as the agent of the husband and has an implied authority to pledge he,
husband’s credit in respect of the necessaries of life purchased by her provideg.
o the husband has not expressly forbidden the wife from buying goods
on credit ‘ ‘ .
# the goods bought do not constitute necessaries of life
¢ husband has given to the wife sufficient cash to buy goods & the said fact
is in the seller’s knowledge e
¢ the creditor had been expressly forbidden by the husband not to give
credit to the wife. :
In the given case since none of the above conditions is being met, Mrs. Singhania
has the right to pledge her husband’s credit for the purchases made by her and
therefore Lalityam Sarees can rightfully recover the amount from Mr. Singhania

1Q.19 Balu of Delhi sends his servant Dutta to bu ] i
Dell : ' y certain goods for him,
‘on credit from Jadhav, Later he pays for the goods. On another occasion

Pl Lt to buy goods and gives him sufficient amount

g;:‘l':::ﬁ. b:;ﬁdm g2 buys goods on credit instead and runs
e A to pay for the goods to Jadhav? Decide giving the

Ans. Wh, per/s -
that a Ce:‘?“ pelsrcln}: 3:515, }l;y o Condua. orstatements, induced others to believe
it. Thus, agency by est 51 agent, he is estopped from subsequently denying
implied mpmsem;io;gpe lh;s) created when a principal through an express oF
to believe that a certain r ug_hh{s affirmative conduct leads another person
person is his agent whereas he has no real authority

R (. oon of repute to conduct the auction. Therefore,
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that other person contracts on
£ the principal.

ter. On another occasion he sends
ays 1.2 buys the same on credit and absco::ils,
.o the above provisions to the of it
apPlY g ) gl\{en case it is evi
Thus his pz.:lSt aﬂirmatg; conduct of Paying for the credit urch:
et on his behalf, led Jadhav to believe that Dutta is hisg oy pande
by by est oppel has been created and therefore Baly shall beg T'mb?nd henee
taﬁe‘;ayment =dag. 4 iable to make

e

dent that Balu, has

f,t;ﬂie provisions of the Indian Contrs ’ =
;xns Where an agent holding express or implied authority to name another
person to act for the principal, in the business of agency, has named another
person accordingly, such personisnota sub-agent but an agent of the principal
for such part of the agency as is entrusted to him. Thus, a privity of contract

exists between the Principal and the Substituted agent.

Therefore, a substituted agent:
# is appointed by/ named by the agent under the control of the principal
¢ heisresponsible to the principal i.e. he can be held liable by the Principal
¢ original agent is not liable for the conduct of the substituted agent if the
original agent has taken due care in his appointment
¢ he can hold the principal liable for remuneration
Further incase where a person holding certain expertise is appointed or named
by the original agent to act for the principal in the business of agency then such

aperson is generally appointed in the capacity of a substituted agent.
In the given case the original agent Dharma appoints Nishank, an auct.ioneer
for Anuj, his principal. Nis!

- of repute to conduct sale of goods by auction han
feceives the proceeds of auction sale but becomes insolvent before remitting

Ihe same, )

Th“si applying the above stated provisions it is evident that Ni;ha{\lg::ls;‘-;

aPpointed in capacity of a substituted agent am! Dharma ﬂ}:: g:sg]appoimed
exercised due care and diligence in his appw:nntrne[x)\}tl ::m N o el

fable by Anuj. Anuj can only sue Nishank for the proceeds. .
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150 1 CO! ACT, 187 ] .
ol ‘ag Y, S etwe inclp! and third partj
the business f enc. hall, as between the prt a.l ‘1 .
ave co.nsequence as if it had been nggn to or 0]‘ e,

h the same Iegal . 2 It

by the Principal', L nt’s fraud or misrepresentation [s,
(v) Principal’s l-iabﬂ:;y:;;g)izﬁraud by agent,while acrmhg in the coy r;
238): Any n‘u;repenc shall have the same effect as if. such misreprege,,
bpars . dalgmd l):een made, or-committed, by the PﬂﬂClpafl himsey
oy ﬁ?u ipal i liability for the same. to the third p
and the prinCip? : fraud by the agent, in matters Whic[i
Howevel;a:nt}}l,e scope ity, shall not affect the principal ang
Sliual‘lg l::tl make the principal Jiable to the thl}rd party. “

T e bt g

e

Ans. Agent’s authority inan emergency (Section 189 of the Ix}dian Contrgct Act,
1872): Anagent has authority, inan emergency, todo all such acts for the purpose
of protecting his principal from Joss as would be done by a person of ordinary
prudence, in his own case, under similar circumstances and such acts shall
be binding on the principal provided following conditions are complied with:
(a) Tt was not reasonably possible to get the principal’s instructions;
(b) Thereexistedanactual commeicial necessity fortheagentto act promptly;
(c) The agent had taken all reasonable and necessary steps to protect the
interest of the principal; and ) :
(d) The agent acted bona fide in the interest of the principal.
In the given case, Arun, the agent, was transporting apples — perishable goods
for his principal, Santosh. Due to heavy rains, he was stranded for more than
5 days which created a commercial necessity for him to act promptly, with the
intention of protecting Santosh from losses.
Thus, applying the above stated provisions, it is evident that Arun acts in an
emergency as a man of ordinary prudence, in a bona fide manner to protect
Santosh from loss which results in creation of agency by necessity and hence
f;::h will not succeed against him for recovering the loss provided all the
conditions are complied with.

0.15 Mr U e

4 rmcipal,
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" the’ consent of‘the pripc_:ipal, the principal
ou claim from the agent! any benefit which he
F"”éase an agent deals on his own account, he

118 . J i s
! muner ation. Further, if an agent desires to deal on his own account, he must

rem s full and frank disclosure.of all the material circumstances within his

.ﬁo ‘f}]edge and obtain thg consent of the pn'.nc_ipal.

siven case the agent Mr. Sharma, instead of buyi i
In the'g! Mr. Malhotra, buys:the same in the name zlfnﬁisth;ﬁg;l(;\;;o;:ﬁ

me‘gy repudiate the contract
might have obtained. Fun.h::
shall cease to be entitled to lu;

P his own account and earns a profit of 10 crores.

ThilI:S' applying the above stated provisions to the giveri case, it can be concluded

. that Mr: Sharma, the agent, ha}s violated his duty and dealt on his own account.
Mr. Malhotra can choose to either repudiate the contract or claim damages of
710 crores from Mr. Sharma. )

Rt M

‘Ans. Hint:According to the provisions of section184 of the Indian Contract Act,
1872, as between the principal and a third person, any person, evena minor may
become an agent. But no person who is not of the age of majority and of sound
- mind can become an agent, so as to be responsible to his principal. Thus, an
incompetent person on being appointed as an agent canbind the principal tothe
third parties by his acts, but cannot be held liable by the principal for his acts.

Thus, in the given case, Sonu gets a good title to the goods. Monu is not liable
to Anand for his negligence in the performance of his duties. ’

Act, 1872, whether Excellent Ltd. wil L e
Ansi . Duty to conduct the business of agency m:cmrdmglmwi ﬂe1 tl.)hé -
i ctibus [Sec, 21 1): The agent is undera duty to comps): be literally com-
tions of the principal. The instructions of the principal mu




