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Income Tax
CHAPTER-1

INTRODUCTION- BASIC CONCEPTS OF INCOME TAX

TAXES - AN INTRODUCTION:

Article 366(28) of the Constitution of India defines the term “Taxation” as follows —

“Taxation includes the imposition of any tax or impost, whether general or local or special, and tax shall
be construed accordingly."

Tax is a Compulsory payment which every person has to make to the government. Taxes are considered
to be the “cost of living in a society”. The government collects tax in order to meet public expenditure
like health, education, infrastructure, Public security etc.

A tax is imposed by law. So tax is compulsory payment to the governments from its citizens. Tax is duty
from every citizen to bear his share for supporting the government. The tax is compulsory payment,
refusal or objection for paying tax due leads to punishment or is an offence in the court of law.
Government imposes tax when somebody buys commaodities, or when uses services or earns income or
any other condition for compulsion is found. The government practices its sovereign when levying the tax
on its citizens.
The reason for levy of taxes is that they constitute the basic source of revenue to the Government.
Revenue so raised is utilized for meeting the expenses of Government like defence, provision of
education, health-care, infrastructure facilities like roads, dams etc.
There are two types of taxes-

» Direct taxes

» Indirect Taxes

Direct Tax:

Direct tax is levied directly on the income or wealth of a person. Direct tax is the one where impact and
incidence is on the same person. Impact is burden of suffering tax whereas Incidence is the liability to pay
tax. It is levied on persons. The person who pays the tax to the Government cannot recover it from
somebody else i.e. the burden of a direct tax cannot be shifted.

It is difficult to collect since there is psychological resistance among the tax payers to pay the tax.

Income tax is one of the forms of Direct Taxes.

Indirect tax:

Indirect tax is levied on price of the goods or services. Indirect tax is the one where impact and incidence
is on different persons. In case of indirect taxes, the person paying the tax passes on the incidence to
another person.

It is easy to collect as a particular good or service cannot be obtained unless tax is paid.

Examples of Indirect taxes are GST or Customs Duty.
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Income Tax
Differences between Direct and Indirect taxes:

Basis Direct Tax Indirect Tax
Incidence & Impact | The impact and incidence is on the | The impact and incidence is on different
same person persons
Viability of payment | Direct taxes are lesser burden than Indirect taxes are borne by the

Indirect taxes to people as direct taxes | consumers of commaodities and services
are based on Income earning ability of | irrespective of financial ability as the

people. MRP Includes all taxes.
Administrative The administrative cost of collecting Cost of collecting Indirect taxes is very
viability direct taxes is more and improper less as indirect taxes are wrapped up in
administration may result in tax prices of goods and services and cannot
evasion. be evaded.
Tax Liability It is levied on the assesse i.e on the It is levied on supplier of Goods &
person who has earned income. Services.

TAX STRUCTURE IN INDIA:

Constitution of India:

The roots of every law in India lies in the Constitution, therefore understanding the provisions of
Constitution is foremost to have clear understanding of any law. The authority to levy a tax is hence
derived from the Constitution of India. Let us first understand what it talks about tax:
» Article 265: No tax shall be levied or collected except by the Authority of Law.
> Article 246: Distributes legislative powers including taxation, between the Parliament of India
and the State Legislature.
Schedule VI1: Enumerates powers under three lists-
a) Union List - Parliament has the exclusive power to make laws on the matters contained in
Union List.
b) Legislative List- The Legislatures of any State has the exclusive power to make laws on the
matters contained in the State List.
c) Concurrent List- Both Parliament and State Legislatures have the power to make laws on
the matters contained in the Concurrent list. In case of conflict; law made by Union
Government prevails

Income-tax is the most significant direct tax. Entry 82 of the Union List i.e., List | in the Seventh
Schedule to Article 246 of the Constitution of India has given the power to the Parliament to make laws
on taxes on income other than agricultural income.

COMPONENTS OF INCOME TAX LAW:

The income-tax law in India consists of the following components —
» Income tax Act, 1961
» Relevant Finance Act
> Income Tax Rules, 1962
» Notifications & Circulars
» Judicial pronouncements (Legal Decisions)
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Income Tax
Income Tax Act, 1961:

The present law of income tax in India is governed by the Income Tax Act, 1961 which is amended from
time to time by the annual finance Act and other legislations pertaining to direct tax. The act which came
into force on April 1, 1962, replaced the Indian income tax Act, 1922, which had remained in operation
for 40 years. It extends to the whole of India. Furthermore, a set of rules known as Income Tax Rules,
1962 have been framed for implementing the various provisions of the Act.

Income Tax act contains sections 1 to 298 and X1V schedules.

1) A section may have sub-sections or clauses and sub-clauses.
When each part of the section is independent of each other and one is not related with other, such
parts are called a “Clause”.
“Sub section”, on the other hand refers to such parts of a section where each part is related with
other and all sub sections taken together completes the concept propounded in that section.

For example:

a) the clauses of section 2 define the meaning of terms used in the Income-tax Act, 1961.

Clause (1A) defines “agricultural income”, clause (1B) defines “amalgamation” and so on. Each
one of them is independent of other clause of the same section.

b) Likewise, the clauses of section 10 contain the exemptions in respect of certain income, like
clause (1) provides for exemption of agricultural income and clause (2) provides for exemption of
share income of a member of a hindu undivided family and so on.

c) Section 5 defining the scope of total income has two sub- sections (1) and (2). Sub-section (1)
defines the scope of total income of a resident and sub-section (2) defines the scope of total
income of a non-resident. Each sub section is related with the other in the sense that only when
one reads them all, one gets the complete idea related with scope of total income.

2) A section may also have Provisos and Explanations.
The Proviso(s) to a section/sub-section/clause spells out the exception(s)/condition(s) to the
provision contained in the respective section/sub-section/clause, i.e., the proviso spells out the
cases where the provision contained in the respective section/sub- section/clause would not apply
or where the provision would apply with certain modification.
The Explanation to a section/sub-section/clause gives a clarification relating to the provision
contained in the respective section/sub-section/clause.

For example:

» Sections 80GGB and 80GGC provides for deduction from gross total income in respect of
contributions made to political parties or an electoral trust.

» The proviso to sections 80GGB and 80GGC provide that no deduction shall be allowed under
those sections in respect of any sum contributed by cash to political parties or an electoral trust.
Thus, the provisos to these sections spell out the circumstance when deduction would not be
available thereunder in respect of contributions made.

» The Explanation below section 80GGC provides that for the purposes of sections 80GGB and
80GGC, “Political party” means a political party registered under section 29A of the
Representation of the People Act, 1951.
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Income Tax
Thus, the Explanation clarifies that the political party has to be a registered political party.

The Income-tax Act, 1961 undergoes change every year with additions and deletions brought out by the
Annual Finance Act passed by Parliament. Sometime, Government brings Taxation Law Amendment Act
also for amending the provisions of the Act.

Finance Act:

Every year a Budget is presented before the parliament by the Union Finance Minister. One of the
important components of the Budget is the Finance Bill. The Bill contains various amendments such as
the rates of income tax and other taxes. When the Finance Bill is approved by both the houses of
parliament and receives the assent of President, it becomes the Finance Act. Amendments are made every
year to the Income-tax Act, 1961 and other tax laws by the Finance Act.

The First Schedule to the Finance Act contains four parts which specify the rates of tax -

» Part | of the First Schedule to the Finance Act specifies the rates of tax applicable for the current
Assessment Year. Accordingly, Part | of the First Schedule to the Finance Act, 2023 specifies the
rates of tax for A.Y. 2023-24.

> Part Il specifies the rates at which tax is deductible at source for the current Financial Year.
Accordingly, Part 11 of the First Schedule to the Finance Act, 2023 specifies the rates at which tax
is deductible at source for F.Y. 2023-24

> Part Il gives the rates for calculating income-tax for deducting tax from income chargeable under
the head “Salaries” and computation of advance tax for F.Y. 2023-24 where the assessee
exercises the option to shift out of the default tax regime provided under section 115BAC(1A).

» Part IV gives the rules for computing net agricultural income.

Note: Finance Act, 2023 are effective from 1st April, 2023, hence same is applicable for May’24 and
November’24 exams.

Income Tax Rules:

The administration of direct taxes is looked after by the Central Board of Direct Taxes (CBDT). The
CBDT is empowered to make rules for carrying out the purposes of the Act. For the proper administration
of the Income-tax Act, 1961, the CBDT frames rules from time to time. These rules may be called the
Income-tax Rules, 1962. It shall come into force on the 1st day of April, 1962. Rules also have sub-rules,
provisos and Explanations.

It is important to keep in mind that along with the Income-tax Act, 1961, these rules should also be
studied.

Notifications:

Notifications are issued by the Central Government to give effect to the provisions of the Act. The CBDT
is also empowered to make and amend rules for the purposes of the Act by issue of notifications. Any
notifications issued by CBDT and Central Government are binding on everyone i.e both department and
assessees.
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Circulars:

Circulars are issued by the CBDT to clarify the doubts regarding the scope and meaning of the provisions
of the law and provide guidance to the Income Tax officers and assessees. These circulars are binding on
the department, not on the assessee but assessee can take benefit of these circulars.

Judicial Decisions or Legal decisions of Courts:

Case Laws refer to decision given by courts. It is not possible for Parliament to conceive and provide for
all possible issues that may arise in the implementation of any Act. Hence the judiciary will hear the
disputes between the assessees and the department and give decisions on various issues.

Decisions pronounced by Supreme Court (apex court) become Judicial Precedent and are binding on all
the courts, Appellate Tribunal, Income Tax Authorities and on assessees.

Further, High Court decisions are binding on assesses and Income Tax Authorities which come under its
jurisdiction unless it is overruled by a higher authority. The decision of a High Court cannot bind other
High Court.

Note: Case laws are dealt with at the Final level.

ADMINISTRATION:

The Central Board of Revenue or Department of Revenue is the apex body charged with the
administration of taxes. It is a part of Ministry of Finance which came into existence as a result of the
Central Board of Revenue Act, 1924.

Initially the Board was in charge of both direct and indirect taxes. However, when the administration of
taxes became too unwieldy for one Board to handle, the Board was split up into two, namely the Central
Board of Direct Taxes (CBDT) and Central Board of Excise and Customs (CBEC) with effect from 1
January 1964.

Ministry of Finance

Department of Revenue

A 4 A 4
Direct Tax: Indirect Tax:
CBDT CBIC
Income Tax Department GST Council

CA Inter Page 5




Income Tax
BASIC CONCEPTS OF INCOME TAX:

Income-tax is one of the major sources of revenue for the Government. The responsibility for collection
of income-tax vests with the Central Government. This tax is levied and collected under Income-tax Act,
1961 (hereinafter referred to as the Act).
The Income tax Act contains the provisions for determination of taxable income, determination of tax
liability, procedure for assessment, appeal, penalties and prosecutions. It also lays down the powers and
duties of various income tax authorities.

To levy income tax, one must have an understanding of the various concepts related to the charge of tax
like Previous year, Assessment year, Income, Total income, Person etc.
Computation of Tax Liability include following steps:

1) Determine the category of person.

2) Determine the residential status of the person as per section 6.

3) Calculate the Total income as per the provisions of Income tax Act.

4) Calculate the tax on income.

BASIS OF CHARGE:

Chargeability means incomes taxable under this act. There are two charging section, one is Section 4
which is general charging section which is applicable to entire act.
Specific charging Section- First section under each head of income is charging Section.
As per Section 4 “Total Income of a Person for the Previous Year is charged to tax in the next following
Assessment Year.”

Total Income

l

Person

l

Previous Year

Assessment Year
Incomes which are chargeable to tax under the Income tax act is defined by Section 2(24).

INCOME [Section 2(24)]:

The definition of income as per the Income-tax Act, 1961 begins with the words “Income includes”.
Therefore, it is an inclusive definition and not an exhaustive one. Such a definition does not confine the
scope of income but leaves room for more inclusions within the ambit of the term.
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Income Tax

Income Includes-

Vi.

Vii.

viii.

Xi.
Xii.

Xiil.

Xiv.

XV.
XVi.

XVii.

XViii.

XiX.

XX.

XXi.

Profits & Gains of business or profession

Dividends

Voluntary Contributions received by Charitable or Religious Trust or Institutions or Associations
or University or Hospitals or Electoral Trusts.

Value of any perquisite or profit in lieu of salary taxable u/s 17

Any special allowance or benefit specifically granted to the assessee to meet expenses wholly,
necessarily and exclusively for the performance of the duties of an office or employment of
profit.

Any allowance granted to the assessee to meet his personal expenses at the place where the duties
of his office or employment of profit are ordinarily performed by him or at a place where he
ordinarily resides or to compensate him for the increased cost of living.

Benefit or Perquisite to a Director: The value of any benefit or perquisite, whether convertible
into money or not, obtained from a company by (a) a director, or (b) a person having substantial
interest in the company, or (c) a relative of the director or of the person having substantial
interest, and any sum paid by any such company in respect of any obligation which, but for such
payment, would have been payable by the director or other person aforesaid.

Any Benefit or perquisite to a Representative Assessee: The value of any benefit or perquisite
(whether convertible into money or not) obtained by any representative assessee under Section
160(1) or beneficiary.

Any sum chargeable under section 28, 41 and 59

Any capital gains chargeable under section 45.

Export Incentives

Any interest, Salary, Bonus, Commission or Remuneration earned by a partner of a firm from
such Partnership firm.

Employees Contribution towards Provident Fund : Any sum received by the assessee from his
employees as contributions to any provident fund or superannuation fund or any fund set-up
under the provisions of the Employees State Insurance Act, 1948 or any other fund for the
welfare of such employees.

Any sum received under key man insurance policy including sum allocated by way of bonus on
such policy.

Amount received for not carrying out any activity in relation to any business or profession.

Fair market value of inventory which is converted into, or treated as a capital asset [Section
28(iva)].

Winnings from lotteries, Crossword puzzles, races including Horse races, Card games & other
games from gambling or betting of any form or nature.

Any sum of money received as advance, if such sum is forfeited consequent to failure of
negotiation for transfer of a capital asset [Section 56(2)(ix)].

Any sum of money or value of property received without consideration or for inadequate
consideration by any person [Section 56(2)(x)].

Any consideration received for issue of shares exceeding the fair market value of shares referred
u/s 56(2)(viib).

Any compensation or payment in connection with termination of employment or the modification
of the term and conditions relating thereto as referred u/s Section 56(2)(xi).
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XXil.

XXiii.

Income Tax
Assistance in the form of a subsidy or grant or cash incentive or duty drawback or waiver or
concession or reimbursement (by whatever name called) by the Central Government or a State
Government or any authority or body or agency in cash or kind to the assessee other than the
subsidy or grant or reimbursement which is taken into account for determination of the actual cost
of the asset in accordance with the provisions of Explanation 10 to clause (1) of section 43.

Sum received, including the amount allocated by way of bonus, under a LIP other than under a
ULIP and keyman insurance policy, which is not exempt u/s 10(10D), to the extent the same
exceeds the aggregate of the premium paid during the term of the policy, and not claimed as
deduction under any other provision of the Act [Section 56(2)(xiii)];

Concept of Income under the Income-Tax Act, 1961:

>

Regular receipt vis-a-vis Casual receipt: Income, in general, means a periodic monetary return
which accrues or is expected to accrue regularly from definite sources. However, under the
Income-tax Act, 1961, even certain casual receipts which do not arise regularly are treated as
income for tax purposes. Exp: Winnings from lotteries, crossword puzzles.

Revenue receipt vis-a-vis Capital receipt: Income normally refers to revenue receipts. Capital
receipts are generally not included within the scope of income in general parlance.

However, the Income-tax Act, 1961 has specifically included certain capital receipts within the
definition of income. Exp: Capital gains i.e., gains on sale of a capital assets like land.

Net receipt vis-a-vis Gross receipt: Income means net receipts and not gross receipts. Net
receipts are arrived at after deducting the expenditure incurred in connection with earning such
receipts. The expenditure which can be deducted while computing income under each head is
prescribed under the Income-tax Act, 1961.

Due basis vis-a-vis Receipt basis: Income is taxable either on due basis or receipt basis. For
computing income under the heads "Profits and gains of business or profession™ and "Income from
other sources"”, the method of accounting regularly employed by the assessee should be
considered, which can be either cash system or mercantile system.

Some receipts are taxable only on receipt basis, like, income by way of interest received on
compensation or enhanced compensation.

Income may be-

a)
b)
c)
d)
e)
f)
9)

In Cash or Kind

On Receipt or Accrual basis
Legal or Illegal

Temporary or Permanent
Lump sum or Installments
Gifts

Revenue or Capital receipt
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Income Tax
CAPITAL VS REVENUE:

A receipt is taxable if it is of the nature of income. But receipts which are of capital nature are generally
not taxable. The basic scheme of income-tax is to tax income not capital, and similarly to allow revenue
expenditure. But this general rule is subject to certain exceptions.

The Act contemplates a levy of tax on income and not on capital and hence it is very essential to
distinguish between capital and revenue receipts. Capital receipts cannot be taxed, unless they fall within
the scope of the definition of “income” and so the distinction between capital and revenue receipts is
material for tax purposes.

Certain capital receipts which have been specifically included in the definition of income are
compensation for modification or termination of services, income by way of capital gains etc.

An amount referable to fixed capital is a capital receipt whereas a receipt referable to circulating capital
would be a revenue receipt. While the latter is chargeable to tax, the former is not subject to income-tax
unless otherwise expressly provided.

Fixed capital Circulating Capital

Fixed capital is that which is not involved | Circulating capital is that part of the capital which
directly in the process of business but remains | is turned over in the business and which ultimately

unaffected by the process. results in profit or loss.

Example: Sale proceeds of building, machinery | Example: Proceeds of sale of stock-in-trade is a
or plant will be capital receipt. revenue receipt.

Fixed capital is a capital receipt and hence not | Circulating capital is a revenue receipt and hence
taxable taxable

The Income-tax Act does not define the term “Capital receipt” & “Revenue receipt”. Also, it has not laid
down the criterion for differentiating the capital and revenue receipt.

Income from transfer of capital asset or trading asset: Profits arising from the sale of a capital asset
are chargeable to tax as capital gains under section 45 whereas profits arising from the sale of a trading
asset being of revenue nature are taxable as income from business under section 28 provided that the sale
is in the regular course of assessee’s business or the transaction constitutes an adventure in the nature of
trade.

Revenue Receipts:

Profits and gains arising from the various transactions which are entered into in the ordinary course of the
business of the tax payers or those which are incidental to or closely associated with his business would
be revenue receipts chargeable to tax.

Revenue receipts are normally taxable unless specifically exempt.

For Example: Interest on fixed deposits, Rent received, Sale of goods, profits on purchase and sale of
shares by a share broker on his own account, profits arising from dealings in foreign exchange by a
banker or other financial institutions etc..

Examples for Revenue Receipts which are exempt from tax are- Specific Interest Income u/s 10(35),
Agriculture Income u/s 10(1) etc..

Capital Receipts:
It is normally not taxable unless specifically included in the act.
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For Example: Issue of shares, Loan from Bank/Friends etc..
Although the general principle of law is to tax only revenue receipts as income, there are exceptions to
this rule under which capital receipts are also taxable as income-

» Compensation received on premature termination of employment is taxable as Salary Income

though it is a Capital Receipt since it is specifically included in Section 17(3).
» Any compensation received for termination of Agency Contract.
> Income by way of Capital Gains.

The Income Tax Act, 1961 has defined five heads of income:
1) Income from Salaries
2) Income from House property
3) Profits & Gains of business or profession.
4) Capital Gains
5) Income from other sources

TOTAL INCOME [Section 2(45)]:

Total income is computed under the 5 heads of income. Income computed under each head of income is
aggregated and the aggregate income is called as the Gross Total Income, certain deductions are allowed
under Chapter VIA and the balance income taxable after deductions is called as Total Income.

PERSON [Section 2(31)]:

Person includes-
i.  AnIndividual
ii. A Hindu Undivided Family
iii. A Company
iv. ~AFirm
v.  An Association of persons or Body of individuals, whether incorporated or not.
vi. A Local Authority and
vii.  Every artificial juridical person, not falling within any of the preceding sub-classes.

ASSESSEE [Section 2(7)]:

Assessee means a person by whom any tax or any other sum of money is payable under this act and
it includes —
(i) Every person in respect of whom any proceeding has been initiated under the Act for the
assessment of-
» his income or
» the income of any other person in respect of which he is assessable or
» the loss sustained by him or by such other person or
» the amount of refund due to him or to such other person.
(i) Every person who is deemed to be an Assessee under any provisions of the Act.
(iii)Every person who is deemed to be an Assessee in default under any provisions of the Act.
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Every Assessee is a Person, but every Person need not be Assessee under Income Tax.

ASSESSMENT [Section 2(8)]:

This is the procedure by which the income of an assessee is determined. It may be by way of a normal
assessment or by way of reassessment of an income previously assessed.
Assessment Procedure will be dealt with in detail at the Final level.

ASSESSMENT YEAR [Section 2(9)]:

Assessment year means the period of 12 months commencing on 1st April every year and ending on
31%*March of the next year.

The year in which income is earned is the previous year and such income is taxable in the immediately
following year which is the assessment year.

Income earned in the previous year 2023-24 is taxable in the assessment year 2024-25.

PREVIOUS YEAR [Section 3]:

Previous year means the financial year immediately preceding the Assessment Year.

Income tax is payable on the income which is earned during the Previous Year and it is assessed in the
immediately succeeding financial year which is called an Assessment Year.

Previous year applicable for May’24 & November’24 exams is 2023-24.

All assessees are required to follow a uniform previous year i.e. The Financial Year (1st April to 31st
March) as their previous year. Although assessee may maintain books of accounts on calendar year basis
(1st January to 31st December) but his previous year for income tax purposes shall be the Financial year.

In the following two circumstances previous year can be less than 12 months:
a) In case of newly set up business or profession or a source of income newly coming into existence
in the middle of the previous year.
b) In case of discontinued business.
However Assessment year can never be less than 12 months.

General rule is that Income earned in the previous year is taxable in the Assessment year.

Exception to the General Rule:
However in the following cases the Income of the Assessee is taxable in the previous year itself-
a) Shipping business of Non-Resident [Section 172]:
In the case of a non-resident shipping company, which has no representative in India, any income
derived from carrying passengers, livestock, mail or goods shipped at a port in India, will be
taxed in the year of its earnings. 7.5% of the amount paid or payable on account of such carriage
will be deemed to be the income. Such ship will be allowed to leave the port if the tax on such
income has been paid or alternative arrangements to pay tax are made.
Income = 7.5% x Freight charges for carrying passengers, livestock, mail or goods from India.
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b)

d)

Income Tax
Persons leaving India permanently [Section 174]:

When it appears to the Assessing Officer that any individual may leave India during the current
assessment year or shortly after its expiry and that he has no intention of returning to India, the
total income of such individual for the period from the expiry of the previous year upto the
probable date of departure from India shall be chargeable to tax in that assessment year.
Example: Mr. X is leaving India for USA on 10.6.2023 and it appears to the Assessing Officer
that he has no intention to return. Before leaving India, Mr. X may be asked to pay income-tax on
the income earned during the P.Y. 2022-23 as well as on the total income earned during the
period 1.4.2023 to 10.06.2023.

Association of persons or body of individuals or artificial juridical person formed for a
particular event or purpose [Section 174A]:

Where an Association of Persons/ Body of Individuals is formed for a particular purpose and such
purpose is likely to be achieved in the previous year itself, then Income of such Association/Body
of Individuals shall be assessed in the previous year only.

Transfer of property to avoid tax [Section 175]:

If it appears to the Assessing Officer that during any current assessment year any person is likely
to charge, sell, transfer, dispose of or otherwise part with any of his assets with a view to avoiding
payment of any liability under Income-tax Act, the total income of such person for the period
from the expiry of the previous year for that assessment year to the date when the Assessing
Officer commences proceedings under this section shall be chargeable to tax in that assessment
year.

Discontinued business [Section 176]:

Where any business is discontinued in any assessment year, the income of the period from the
expiry of the previous year for that assessment year upto the date of such discontinuance may, at
the discretion of Assessing Officer be charged to tax in that assessment year.

Discontinuance denotes the cessation of the business or profession. There can be no
discontinuance when a business or profession is sold to another.

In the above four exceptions it is mandatory for the assessing officer to charge the tax on the
income in the same previous year. But in exception fifth he has the discretionary power to charge
tax in the same previous year or he may wait till the assessment year.
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Previous year for Undisclosed sources of Income:

Normally, income earned in a previous year gets taxed in its assessment year.

However, in certain cases, where income is not disclosed by the taxpayer but is detected by the Income
Tax department and the source for which is not satisfactorily explained by the assessee to the Assessing
Officer, it is deemed to be the income of the year in which it is so detected.

Following are such cases -

a)

b)

d)

€)

f)

Cash Credits [Section 68]:

Where any sum is found credited in the books of the assessee and the assessee offers no explanation
about the nature and source or the explanation offered is not satisfactory in the opinion of the
Assessing Officer, the sum so credited may be charged as income of the assessee of that previous
year.

Unexplained Investments [Section 69]:

Where in any financial year, the assessee has made investments which are not recorded in the books
of account and the assessee offers no explanation about the nature and the source of investments or
the explanation offered is not satisfactory in the opinion of the Assessing Officer, the value of the
investments are taxed as deemed income of the assessee of such financial year.

Unexplained money etc. [Section 69A]:

Where in any financial year the assessee is found to be the owner of any money, bullion, jewellery
or other valuable article and the same is not recorded in the books of account and the assessee offers
no explanation about the nature and source of acquisition of such money, bullion etc. or the
explanation offered is not satisfactory in the opinion of the Assessing Officer, the money and the
value of bullion etc. may be deemed to be the income of the assessee for such financial year.
Amount of investments etc., not fully disclosed in the books of account [Section 69B]:

Where in any financial year the assessee has made investments or is found to be the owner of any
bullion, jewellery or other valuable article and the Assessing Officer finds that the amount spent on
making such investments or in acquiring such articles exceeds the amount recorded in the books of
account maintained by the assessee and he offers no explanation for the difference or the
explanation offered is unsatisfactory in the opinion of the Assessing Officer, such excess may be
deemed to be the income of the assessee for such financial year.

Unexplained expenditure [Section 69C]:

Where in any financial year an assessee has incurred any expenditure and he offers no explanation
about the source of such expenditure or the explanation is unsatisfactory in the opinion of the
Assessing Officer, Assessing Officer can treat such unexplained expenditure as the income of the
assessee for such financial year. Such unexplained expenditure which is deemed to be the income of
the assessee shall not be allowed as deduction under any head of income.

Amount borrowed or repaid on hundi [Section 69D]:

Where any amount is borrowed on a hundi or any amount due thereon is repaid other than through
an account-payee cheque drawn on a bank, the amount so borrowed or repaid shall be deemed to be
the income of the person borrowing or repaying for the previous year in which the amount was
borrowed or repaid, as the case may be.

However, where any amount borrowed on a hundi has been deemed to be the income of any person,
he will not be again liable to be assessed in respect of such amount on repayment of such amount.
The amount repaid shall include interest paid on the amount borrowed.
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The above undisclosed incomes are chargeable to tax @78% [i.e., 60% plus surcharge @25% plus cess
@4%)] as specified under section 115BBE.

INDIA [Section 2(25A)]:

The term *India’ means —
(i) the territory of India as per Article 1 of the Constitution,
(i) its territorial waters, seabed and subsoil underlying such waters,
(iii) continental shelf,
(iv) exclusive economic zone or
(v) any other specified maritime zone and the air space above its territory and territorial waters.

Specified maritime zone means the maritime zone as referred to in the Territorial Waters, Continental
Shelf, Exclusive Economic Zone and other Maritime Zones Act, 1976.

AGRICULTURE INCOME [Section 2(1A)]:

Agriculture Income means-

a) Any rent or revenue derived from land which is situated in India and used for agricultural
purpose.

b) Any income derived from such land by agriculture or by the process employed to render the
produce fit for market or by sale of such agricultural produce by the cultivator or receiver of rent
in kind.

c) Any income derived from farm building, provided the following conditions are satisfied-

i.  The building is on or in the immediate vicinity of the agricultural land.
ii.  Itis occupied by the cultivator or receiver of rent or revenue.
iii.  Itisused as a dwelling house or store house or out house.
iv.  The land is assessed to land revenue in India or be subject to a local rate assessed and
collected by the officers of the Government OR it is not situated within the Specified area.

This definition is very wide and covers the income of not only the cultivators but also the land holders
who might have rented out the lands. The amount received in money or in kind, by one person from
another for right to use land is termed as Rent. The rent can either be received by the owner of the land or
by the original tenant from the sub-tenant. It implies that ownership of land is not necessary.

Agricultural income may be received in cash or in kind.

Specified area means an area which satisfies the following condition-

Population according to the last preceding census | Shortest aerial distance from the
of which the relevant figures have been published | local limits of a municipality or
before the first day of the previous year cantonment board

> 10,000 < 1,00,000 Upto 2 kilometers

> 1,00,000 < 10,00,000 Upto 6 kilometers

> 10,00,000 Upto 8 kilometers
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Section 10(1): Agricultural Income is exempt from tax provided such land is situated in India and used
for agriculture purpose.

Examples of Agricultural Income:
a) Income from sale of nursery plants, Seedlings & Saplings
b) Income from Sale of flowers and creepers.
c) Rentreceived from land used for grazing of cattle required for agricultural activities.
d) Income from growing of bamboo.

Examples of Non-Agricultural Income:
a) Sale of spontaneous growth of trees.
b) Dairy farming, butter and cheese making, fishing, Cattle breeding, bee-hiving, poultry farming,
breeding of livestock.
c) Dividends from a company which is carrying on agricultural business.

Computation of Agricultural Income in Certain Specified Cases:

In case where assessee is growing and manufacturing rubber, coffee and tea in India, income derived
there from shall be partly agricultural income and partly income from business and it is computed as
below:

Rule Nature of Income Agricultural Income | Business Income
TA Income from growing and 65% 35%
manufacturing of rubber
7B(1) Income derived from sale of coffee 75% 25%
Grown and manufactured (cured) in
India.
7B(1A) Income derived from sale of coffee 60% 40%
grown, cured, roasted and grounded
in India
8 Income from sale of tea grown and 60% 40%
manufactured in India.

Rule 7: Where in any other case the income is partially agricultural income and partially business
income, the market value of any agricultural produce so raised by the assessee, which has been further
utilised/processed in such business, will be considered as agricultural income and the same shall be
allowed as a deduction while calculating business income.
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PROBLEMS:
1) From the following transactions, identify whether it is a capital or revenue item-
Sl. No. Particulars Capital/Revenue
1) Money received on issue of shares
2) Money received on sale of land
3) Compensation received for the loss of a capital asset
4) Compensation received for damage to or loss of a
stock/trading asset.
5) Money received on sale of goods
6) Payment of Rs.50,000 as compensation for cancellation of a

2)

3)

4)

5)

contract for the purchase of machinery with a view to avoid
an unnecessary expenditure.

7) AB & Co. received Rs.2,00,000 as compensation from CD &
Co. for premature termination of contract of agency

8) GST collected from the buyer of goods.

9) PQ Company Ltd. instead of receiving royalty year by year,
received it in advance in lump sum.

10) Sale of shares by a share broker

11) Purchase of furniture by a furniture dealer

Y sets up a new business on May 15, 2023. What is the previous year for the assessment year
2024-25?

A joins an Indian company on February 17, 2023. Prior to joining this Indian company he was not
in employment nor does he have any other source of income.
Determine the previous year of A for the assessment years 2023-24 and 2024-25.

Mr.R has estates in Rubber, Tea and coffee in Kerala. He derives Income from them. He also has
a nursery wherein he grows plants and sells. For the previous year ending 31-3-2024, he furnishes
the following particulars of his sources of income from estates and sale of plants.

You are required to compute his business and agricultural income for the A.Y 2024-25.

Particulars Amount
Manufacture of Rubber 6,00,000
Manufacture of Coffee grown and cured 3,50,000
Manufacture and growing of tea 8,00,000
Sale of plants grown in nursery 2,00,000

Tata Tea Itd., is in the business of growing and manufacturing of tea in India. The total income
derived from the activities for the year ending 31-3-2024 is Rs.50crores
a) Compute the taxable Income of the assessee for the A.Y 2024-25.

b) Will your answer be different if the assessee is carrying on only the manufacturing of tea
in India?
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6) Nikhil manufactures latex from rubber plants grown by him in India. These are subsequently sold
in the market at INR 50,00,000. The costs incurred are as under:
» Manufacturing Latex: INR 12,00,000
» Growing Rubber Plants: INR 18,00,000

You are required to compute his business and agricultural income for the A.Y 2024-25.

7) Kundan Lal grows sugarcane and uses the same for the purpose of manufacturing sugar in his
factory.
40% of the sugarcane produce is sold for INR 15,00,000 and the cost of cultivation of this part is
INR 8,00,000.
60% of the sugarcane produce is further subjected to manufacturing sugar and the Market Value
(MV) of the same was INR 33,00,000 and the cost of cultivation of this part was INR 21,00,000.
Post incurring INR 3,00,000 in the manufacturing process for sugar, that the sugarcane was
subjected to, the sugar was sold for INR 40,00,000.
You are required to compute his Agricultural and Business Income.

“In life nobody and nothing will help you until you start
helping yourself”

Join my Telegram Channel- https://t.me/cavikasgowda
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CHAPTER-2

SCOPE OF TOTAL INCOME AND RESIDENTIAL STATUS

Section 4 of the Act implies that the total income of the previous year of every person shall be charged to
Income-tax at the rates prescribed in the Finance act as applicable to the relevant Assessment Year. The
meaning and scope of the expression of total income is contained in Section 5. The total income of an
assessee cannot be determined unless we know the residential status in India during the previous year.
The scope of total income and consequently the liability to income-tax also depends upon the
following facts:

(a) whether the income accrues or is received in India or outside,

(b) the exact place and point of time at which the accrual or receipt of income takes place, and

(c) the residential status of the assessee.

RESIDENTIAL STATUS [Section 6]:

The Incidence of tax of a person depends on residential status under Income tax act. An assessee’s
residential status must be determined with reference to the previous year in respect of which the income is
sought to be taxed. Provisions in connection with residential status are given u/s 6 of this act.

An Individual is said to be resident in India in any previous year if he fulfills any one of the
following two basic conditions u/s 6(1):
1) He/She isin India, in the previous year for a total period of 182 days or more
(OR)
2) He/She is in India for a total period of 60 days or more during the previous year & 365 days or
more during 4 years preceding the previous year.
If an Individual fails to fulfill both the above condition, then He/She is treated as Non-Resident.

Exception to the basic condition:
Normally if an Individual satisfies any of the conditions given u/s 6(1) he would become resident.
In case of the following individual, second condition is not applicable-
a) Indian citizen, who leaves India during the relevant previous year as a member of the crew
of an Indian ship or for purposes of employment outside India, or
b) Indian citizen or person of Indian origin engaged outside India in an employment or a
business or profession or in any other vocation, who comes on a visit to India during the
relevant previous year and his total income other than the income from foreign sources, is
upto Rs.15 lakh in the previous year.
Person of Indian origin: If either the assessee (or) any of his parents (or) any of his
grandparents were born in undivided India. (present India, Bangladesh & Pakistan). It may
be noted that grandparents include both maternal and paternal grandparents.

Explanation: “Income from foreign sources” means income which accrues or arises outside India
(except income derived from a business controlled in India or a profession set up in India).
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However, for the purpose of clause (b) as mentioned above, in case of Indian citizen or person of
Indian origin having total income, other than the income from foreign sources, exceeding Rs.15
lakh during the previous year, then second condition is applicable and for the words “60 days”,
“120 days” had been substituted. [Amendment vide Finance Act, 2020].

Note: Notwithstanding anything contained in section 6(1), an individual, being a citizen of India,
having total income, other than the income from foreign sources, exceeding Rs.15 lakh during the
previous year shall be deemed to be resident in India in that previous year, if he is not liable to tax
in any other country or territory by reason of his domicile or residence or any other criteria of
similar nature. [Section 6(1A) Amendment vide Finance Act, 2020]. [Deemed Resident]
Explanation: For the removal of doubts, it is hereby declared that section 6(1A) shall not apply
in case of an individual who is said to be resident in India as per section 6(1).

According to Rule 126, for the purposes of section 6(1), an individual, being a citizen of India and a
member of the crew of a ship, the period of stay in India in respect of an eligible voyage shall not include
the period beginning from the date of joining till the date of signing off as mentioned in the Continuous
Discharge Certificate under the Merchant Shipping Act, 1958.
Note: Eligible voyage means a voyage undertaken by a ship engaged in the carriage of passengers or
freight in international traffic where —
» for the voyage having originated from any port in India, has as its destination any port outside
India; and
» for the voyage having originated from any port outside India, has as its destination any port in
India.

Resident and Ordinarily Resident [Section 6(6)]:

Once the individual becomes the resident we have to check whether he is ordinarily resident (or) Not-
ordinarily resident.
He would become ordinary resident if he satisfies both of the following conditions u/s 6(6):
1) He is resident in India for a period of atleast 2 years out of 10 previous years immediately
preceding the relevant previous year, AND
2) He has been in India for 730 days or more during the 7 years immediately preceding the relevant
previous year.
If an individual satisfies one (or) none of the conditions mentioned above, he shall become Not-
Ordinary Resident.

An individual is not ordinarily resident in any previous year if —

a) he has been a non-resident in India in 9 out of the 10 previous years preceding that year, or

b) he has during the 7 previous years preceding that year been in India for a period of 729 days or
less.

c) a citizen of India, or a person of Indian origin, having total income, other than the income from
foreign sources, exceeding Rs.15 lakh during the previous year, who has been in India for a total
period of 120 days or more but less than 182 days; or

d) an individual, being a citizen of India, having total income, other than the income from foreign
sources, exceeding Rs.15 lakh during the previous year shall be deemed to be resident in India in
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that previous year, if he is not liable to tax in any other country or territory by reason of his
domicile or residence or any other criteria of similar nature.

Notes:
1. The fact that an assessee is resident in India in respect of one year does not automatically mean that

he would be resident in the preceding or succeeding years as well. Consequently, the residential
status of the assessee should be determined for each previous year separately.

2. The residential status has got nothing to do with citizenship, nationality and place of birth or
domicile. Hence a person can be a resident in more than one country.

3. For all practical purposes date of departure & date of arrival is taken to be in India.

4. Stay in India need not be continuous or active nor is it essential that the stay should be at the usual
place of residence, business or employment of the individual. Purpose of stay is immaterial in
determining the residential status.

5. The term "stay in India" includes stay in the territorial waters of India (i.e. 12 nautical miles into the
sea from the Indian coastline). Even the stay in a ship or boat moored in the territorial waters of
India would be sufficient to make the individual resident in India.

Residential Status of Hindu Undivided Family, AOP, Firms [Section 6(2)], BOIl, AJP and
Local authorities [Section 6(4)]:

The following persons are said to be Resident in India if the Control & Management of the affairs of the
assessee concerned is wholly or partly situated in India during the relevant previous year.

However if the control & management is situated wholly outside India, then they are considered as Non-
Resident.

HUF, Firm, AOP, BOI,
AJP & Local authorities

' N -
| |
Resident: Non-Resident:
If during that previous If the control and

year the control and management of its affair is

management of its affair is situated wholly outside
situated wholly or partly India during the previous

in India year

The expression control and management refers to the functions of decision-making and issuing directions
but not the places from where the business is carried on.

In other words, the Control and Management means taking policy decisions relating to business. Policy
decisions are concerning finance, marketing, production, advertising, personnel etc. It does not mean day
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to day operations of the concern/assessee. The control and management is situated at that place where
policy decisions are taken.

A Resident HUF would become Ordinarily Resident if Karta of such resident HUF satisfy or fulfill both
the conditions mentioned u/s 6(6) (as applicable in case of Individual).

If Karta fails to satisfy any of the conditions specified u/s 6(6), then the HUF would become Not-
Ordinarily Resident in the relevant previous year.

Notes:

1. It is immaterial whether Karta is Resident or Non-Resident during relevant previous year, for the
purpose of determining whether HUF is ROR or RNOR. If Karta satisfies both the additional
conditions, then HUF will be ROR, otherwise RNOR,

2. Firms, association of persons, local authorities and other artificial juridical persons can be either
resident (ordinarily resident) or non-resident in India but they cannot be not ordinarily resident in
India.

3. It is entirely irrelevant where the business is done and where the income has been earned. What is
relevant and material is from which place that business has been controlled and managed

4. The mere fact that all the partners are resident in India does not necessarily lead to the conclusion
that the firm is resident in India because there may be cases where even though the partners are
resident in India, control and management of the affairs of the firm is exercised from outside India.

5. A Hindu Undivided Family would generally be presumed to be resident in India unless the assessee
proves to the tax authorities that the control and management of its affairs is situated wholly outside
India during the relevant accounting year.

Residential Status of Companies [Section 6(3)]:

A Company is said to be resident in India, if in any previous year:
a) Itisan Indian company; and
b) In case of other companies (i.e foreign company), where its place of effective management
[POEM] in that year, is in India.

In any other case the Company shall be considered as Non-Resident. There is no question of Ordinary &
Not-Ordinary Resident in case of Companies.
Notes:
a) Indian company is always a resident company irrespective of where its POEM functions. The
concept of POEM is relevant only in case of Foreign Company.
b) From Assessment Year 2017-18 a foreign company will be resident in India if its Place of Effective
Management (POEM) during the previous year is in India.
For this purpose, the Place of Effective Management means a place where Key management and
commercial decisions that are necessary for the conduct of the business of an entity as a whole are,
in substance made.
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Point to remember:

It must be noted that only an Individual or a HUF can be ordinary resident, not ordinarily resident or non-
resident in India. All other assessee’s can be either resident or non-resident in India but cannot be not-
ordinarily resident in the matter of their residential status for all purposes of income tax.

Section 6(5):

One residential status for all sources of income in an assessment year i.e residential status of assessee will
not change for different sources of income and residential status of any assessee will be checked for every
assessment year separately.

Company [Section 2(17)]:
Company means-
a) Any Indian company (or)
b) Any Body Corporate incorporated outside India or Under the laws of a Foreign Country (or)
c) Any Institution, Association or Body whether incorporated or not and whether Indian or Non-
Indian which is declared by general or special order of the CBDT to be a Company.

Domestic Company [Section 2(22A)]:
Domestic Company means-
a) An Indian company (or)
b) Any other Company in respect of its Income liable to income tax has made the prescribed
arrangements for the declaration and payment of dividends (including dividends on preference
shares) within India, payable out of such income.

Foreign Company [Section 2(23A)]:
Foreign Company means a Company which is not a Domestic Company.
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Indian Company [Section 2(26)]:
It means a Company formed and registered under Companies Act and the registered office or the principal
office of the company should be in India.
The expression ‘Indian Company’ also includes the following provided their registered or principal office
isin India:
a) A Company formed and registered under any law relating to the companies formerly in force in
any part of India.
b) A Corporation established by or under a Central, State or Provincial Act (like Financial
Corporation or a State Road Transport Corporation);
c) Any Institution, Association or Body which is declared by the Board to be a Company u/s 2(17).
d) A Company formed and registered under any law for time being in force in the state of Jammu &
Kashmir.
e) A Company formed and registered under any law for time being in force in the Union Territories
of Dadra & Nagar Haveli, Daman & Diu, Pondicherry and State of Goa.

Closely held company:
A Company in which the public is not substantially interested is known as a closely held company.
Note: Certain restriction has been imposed on closely held company in Income Tax.
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SCOPE OF TOTAL INCOME [Section 51:

Resident & Resident & Not-

Particulars Ordinarily Ordinarily Non-Resident
Resident Resident Section 5(2)
Section 5(1) Section 5(1)
Income received in India or deemed to be Taxable Taxable Taxable

received in India(section 7), irrespective of
where it is earned

Income which accrues or arises in India or Taxable Taxable Taxable
deemed to accrue or arise in India(section
9), irrespective of where it is received

Income which accrues or arises outside
India during the previous year if it is
derived from-
» Business controlled from India or
Profession set up in India Taxable Taxable Not Taxable
» Any other source. Taxable Not Taxable Not Taxable

Explanation 1: Income accruing or arising outside India shall not be deemed to be received in India
within the meaning of this section by reason only of the fact that it is taken into account in a balance sheet
prepared in India.

Explanation 2: For the removal of doubts, it is hereby declared that income which has been included in
the total income of a person on the basis that it has accrued or arisen or is deemed to have accrued or
arisen to him shall not again be so included on the basis that it is received or deemed to be received by
him in India.

Notes:

1. Income is to be included in the total income of the assessee immediately on its actual or deemed
receipt. The receipt of income refers to only the first occasion when the recipient gets the money
under his control. Therefore, when once an amount is received as income, remittance or
transmission of that amount from one place or person to another does not constitute receipt of
income in the hands of the subsequent recipient or at the place of subsequent receipt.

2. Any past untaxed foreign income, if brought into India is not taxable in the hands of any assessee.

3. Any exempt income will be excluded from the total income of every assessee.

Points to remember:
a) In case of Resident & Ordinarily Resident, global income is taxable i.e income earned and
received anywhere in the world.
b) In case of Non-Resident, only income earned or received in India is taxable.
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Incomes deemed to be received in India [Section 7]:

In addition to the income actually received by the assessee or on his behalf, certain other incomes not
actually received by the assessee and/or not received during the relevant previous year, are also included
in his total income for income tax purposes. Such incomes are known as income deemed to be received.
Some of the examples of such income are:
a) Annual accretion to Recognised Provident Fund (RPF) to the extent taxable i.e Contribution in
excess of 12% of salary to RPF or interest credited in excess of 9.5% p.a.
b) Transferred balance from Unrecognised Provident Fund (URPF) to RPF to the extent taxable.
c) Contribution by the Central Government or any other employer in the P.Y. under a pension scheme
referred u/s 80CCD.

Income deemed to Accrue or Arise in India [Section 9]:

Accrue refers to the right to receive income, whereas due refers to the right to enforce payment of the
same. For e.g. salary for work done in December will accrue throughout the month, day to day, but will
become due on the salary bill being passed on 31st December or 1st January.

Similarly, on Government securities, interest payable on specified dates arise during the period of
holding, day to day, but will become due for payment on the specified dates.

Certain types of income are deemed to accrue or arise in India even though they may actually accrue or
arise outside India.

The following Income shall be deemed to accrue or arise in India-

(i) Any income accruing or arising to an assessee in any place outside India whether directly or

indirectly-
i.  through or from business connection in India
ii.  through or from Property in India
iii.  through or from any asset or source of Income in India
iv.  through the transfer of Capital asset situated in India [Section 9(1)(i)].

(ii) Income, which falls under the head "Salaries", if it is earned in India. Salary payable for service
rendered in India would be treated as earned in India. Further, any income under the head
"Salaries" payable for rest period or leave period which is preceded and succeeded by services
rendered in India, and forms part of the service contract of employment, shall be regarded as
income earned in India [Section 9(1)(ii)].

(iii) Income from Salaries which is payable by the Government to a citizen of India for services
rendered outside India (However, allowances and perquisites paid outside India by the
Government is exempt) [Section 9(1)(iii)].

(iv) Dividend paid by Indian Company outside India would be taxable in the hands of shareholders at
normal rates in India [Section 9(1)(iv)].

(V) Interest [Section 9(1)(V)]

(vi) Royalty [Section 9(1)(vi)]

(vii) Fees for technical services [Section 9(1)(vii)]

(viii) Any sum of money paid by a resident Indian to a non-corporate non- resident or foreign

company [Section 9(1)(viii)]: Income arising outside India, being any sum of money paid, without
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consideration, by a Indian resident person to a non-corporate non-resident or foreign company would
be deemed to accrue or arise in India if the same is chargeable to tax under section 56(2)(x) i.e., if the
aggregate of such sums received by a non- corporate non-resident or foreign company exceeds
Rs.50,000.

BUSINESS CONNECTION:

Business connection is defined to include any business activity carried out by any Non-Resident in India
through Agent.
If agent performs any of the following 3 activities, business connection is established for Non-
resident-
a) He has habitually exercised in India, an authority to conclude Contracts.
b) Where he has no such authority, he habitually maintains a stock of goods or merchandise in India
& from which he regularly delivers goods & merchandise on behalf of the non-resident, a business
connection is established.
c) He habitually secures orders from India mainly or wholly for the Non-Resident or various Non-
Residents.

Further, there may be situations when the person acting on behalf of the non- resident secure order for
other non-residents. In such situation, business connection for other non-residents is established if,

a) such other non-resident controls the non-resident or

b) such other non-resident is controlled by the non-resident or

c) such other non-resident is subject to same control as that of non- resident.

In all the three situations, business connection is established, where a person habitually secures orders in
India, mainly or wholly for such non-residents.

Mr. A acting on behalf of Mr. X, non-resident secures orders for-

\4 \4
Mr. X, non-resident Mr. Y, non-resident
\4 \ 4
Business connection Business Connection established, if-

directly established

(i) Mr.X is controlled by Mr.Y ; or

(ii) Mr.Y is controlled by Mr.X ; or

(iii) Commonly controlled by Mr. Z, being the
person who controls Mr. X as well as Mr. Y.
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Agents having independent status are not included in Business Connection: Business connection,
however, shall not be established, where the non-resident carries on business activity through a broker,
general commission agent or any other agent having an independent status, if such a person is acting in
the ordinary course of his business.

A broker, general commission agent or any other agent shall be deemed to have an independent status
where he does not work mainly or wholly for the non- resident.

He will, however, not be considered to have an independent status in the three situations explained above,
where he works mainly or wholly on behalf of such a non-resident.

Exceptions:
In the case of a non-resident, the following shall not, however, be treated as business connection in
India [Explanation 1 to Section 9(1)(i)]:

a) In the case of a business of which all the operations are not carried out in India, the income of the
business deemed to accrue or arise in India shall be only such part of income as is reasonably
attributable to the operations carried out in India. Therefore, it follows that such part of income
which cannot be reasonably attributed to the operations in India, is not deemed to accrue or arise
in India.

Income attributable to the operations carried out in India includes:
» Income from advertisement targeting customers residing in India or accessing
advertisement through IPA located in India
» Income from sale of data collected from persons residing in India or using IPA located in
India
» Income from sale of goods and services using data collected from persons residing in
India or using IPA located in India.

b) No Income of a Non-Resident shall be deemed to accrue or arise in India by mere purchase of
goods in India for the purpose of export.

c) If the Non-Resident is running a news agency or publish of newspapers, magazines or journals, no
income shall be deemed to accrue or arise in India from mere collection of news/views in India
and transmitting it out of India.

d) No Income shall be deemed to accrue or arise in India, through or from Operations confined to the
shooting of cinematograph film in India by Non-Resident-

» Individual who is not citizen of India or
> Firm not having any partner who is citizen of India or resident in India or
» Company not having any share holder who is citizen or resident in India.

e) In the case of a foreign company engaged in the business of mining of diamonds, no income shall
be deemed to accrue or arise in India to it through or from the activities which are confined to
display of uncut and unassorted diamonds in any special zone notified by the Central Government
in the Official Gazette in this behalf.
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Income through transfer of a Capital asset situated in India:

Capital gains arising through the transfer of a capital asset situated in India would be deemed to accrue or
arise in India in all cases irrespective of the fact whether-

» the capital asset is movable or immovable, tangible or intangible;

» the place of registration of the document of transfer etc., is in India or outside; and

> the place of payment of the consideration for the transfer is within India or outside.

Further, an asset or a capital asset being any share or interest in a company or entity registered or
incorporated outside India shall be deemed to be and shall always be deemed to have been situated in
India, if the share or interest derives, directly or indirectly, its value substantially from the assets located
in India. [Explanation 5 to section 9(1)(i)].

However dividends declared and paid by a foreign company outside India in respect of shares which
derive their value substantially from assets situated in India would NOT be deemed to be income accruing
or arising in India by virtue of the provisions of section 9(1)(i).

Interest, Royalty and Fees for Technical Services:

Interest [Section 9(1)(v)], Royalty [Section 9(1)(vi)] & Fees for technical services [Section 9(1)(vii)]
is deemed to accrue or arise in India for the recipient (non-resident) if it is payable by -

Person Resident in India Government Non-Resident
A 4 A 4 A 4
Generally taxable in the hands of Always Taxable in the hands of the recipient
receiver. only-
Exceptions: » If money is borrowed and used
» If the money borrowed and used or for the purpose of business or
technical services or royalty profession carried on in India.
services are utilised for the purpose » If technical services or royalty
of business or profession carried on services are utilised for the
outside India. purpose of business or
» If the money borrowed and used or profession carried on in India
technical services or royalty or making income from any
services are utilised for making source in India.
income from any source outside
India.

Income deemed to accrue or arise in India to a non-resident by way of interest, royalty and fees for
technical services to be taxed irrespective of territorial nexus (Explanation to section 9).
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Income by way of interest, royalty or fees for technical services which is deemed to accrue or arise in

India by virtue of clauses (v), (vi) and (vii) of section 9(1), shall be included in the total income of the
non-resident, whether or not —

a) the non-resident has a residence or place of business or business connection in India; or

b) the non-resident has rendered services in India.

In effect, the income by way of fees for technical services, interest or royalty, from services utilized in
India would be deemed to accrue or arise in India in case of a non-resident and be included in his total
income, whether or not such services were rendered in India.
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PROBLEMS:

1) Mr. Rishi, a British national, comes to India for the first time during 2019-20. During the
previous years 2019-20, 2020-21, 2021-22, 2022-23 and 2023-24 he stayed in India for 55days,
60days, 80days, 160days and 70days respectively.

Determine his residential status for A.Y 2024-25
Solution:
Applicable Provision:
As per section 6(1), an Individual is said to be resident in India in any previous year if he fulfills
any one of the following two basic conditions-

1) He/She is in India, in the previous year for a total period of 182 days or more

(OR)
2) He/She is in India for a total period of 60 days or more during the previous year & 365 days
or more during 4 years preceding the previous year.

If an Individual fails to fulfill both the above condition then He/She is treated as Non-Resident.

Facts and Analysis of the case:

In the given case, Mr. Rishi has stayed for 70days in India during the previous year 2023-24 and
for 355 days [55 + 60 + 80 + 160] during 4 years preceding the previous year.

So Mr. Rishi fails to fulfill both the conditions given u/s 6(1) for the previous year 2023-24.

Conclusion:
Therefore, Mr. Rishi is non-resident in India for assessment year 2024-25.

2) Mr. Ram, an Indian Citizen, is living in Delhi since 1960, he left for Japan on July 1, 2018 and
comes back on August 7, 2023 for a visit.
Determine his residential status for the assessment year 2024-25.

Solution:
An Individual is said to be resident in India in any previous year if he fulfills any one of the

following two basic conditions u/s 6(1):
1) He/She isin India, in the previous year for a total period of 182 days or more
(OR)
2) He/She is in India for a total period of 60 days or more during the previous year & 365 days

or mare during 4 years preceding the previous year.
If an Individual fails to fulfill both the above condition then He/She is treated as Non-Resident.

However if an Indian citizen engaged outside India in an employment or a business or profession
has come to India on a visit during the relevant previous year, then second condition u/s 6(1) is not
applicable for him to determine his residential status.

In the given case, Mr. Ram, an Indian Citizen, who was living in Delhi since 1960, had left for
Japan on July 1, 2018 and comes back to India for visit on August 7, 2023 i.e during the previous

year.
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Mr. Ram is covered in the exception category for whom second condition u/s 6(1) is not
applicable. So he has to satisfy first condition given u/s 6(1) to be a resident in India for the
previous year 2023-24.

Mr. Ram has stayed for 238 days in India during the previous year 2023-24.

Hence Mr. Ram is resident in India for the assessment year 2024-25.

Mr. Ram would become ordinary resident if he satisfies both the following conditions u/s 6(6):
1. Heis resident in India for a period of atleast 2 years out of 10 previous years immediately
preceding the relevant previous year, AND
2. He has been in India for 730 days or more during the 7 years immediately preceding the
relevant previous year.
As Mr. Ram left India on July 1, 2018, it is assumed that prior to that he was staying completely
in India.
So it is understood that Mr. Ram satisfy both the conditions given u/s 6(6).

Therefore, Mr. Ram is Ordinary resident in India for assessment year 2024-25.

Brett Lee, an Australian cricket player visits India for 100 days in every financial year. This has
been his practice for the past 10 financial years.
a) Find out his residential status for the assessment year 2024-25.
b) Would your answer change if the above facts relate to Srinath, an Indian citizen who resides
in Australia and represents the Australian cricket team?
c) What would be your answer if Srinath had visited India for 120 days instead of 100 days
every year, including P.Y.2023-24?

Dr. Shetty, an Indian Citizen and a Professor in 1IM, Lucknow, left India on September 15, 2023
for USA to take up Professor’s job in MIT, USA.
Determine his residential status for the assessment year 2024-25.

Mr. Anand is an Indian citizen and a member of the crew of a Singapore bound Indian ship
engaged in carriage of passengers in international traffic departing from Chennai port on 6th
June, 2023. From the following details for the P.Y. 2023-24, determine the residential status of
Mr. Anand for A.Y. 2024-25, assuming that his stay in India in the last 4 previous years
(preceding P.Y. 2023-24) is 400 days and last seven previous years (preceding P.Y. 2023-24) is
750 days:

Particulars Date
Date entered into the Continuous Discharge Certificate in respect of joining | 6th June, 2023
the ship by Mr. Anand
Date entered into the Continuous Discharge Certificate in respect of signing | 9th December,
off the ship by Mr. Anand 2023
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Solution:
Applicable Provision:

As per section 6(1), Indian citizen who leaves India during the relevant previous year as a
member of the crew of an Indian ship is said to be resident in India only if he is in India during
the previous year for 182 days or more.

According to Rule 126, an individual, being a citizen of India and a member of the crew of a ship,
the period of stay in India in respect of an eligible voyage shall not include the period beginning
from the date of joining till the date of signing off as mentioned in the Continuous Discharge
Certificate.

Facts and Analysis of the case:

In the given case, the voyage is undertaken by an Indian ship engaged in the carriage of
passengers in international traffic, originating from a port in India (i.e. Chennai port) and having
its destination at a port outside India (i.e. Singapore port). Hence, the voyage is an eligible voyage
for the purposes of section 6(1).

Therefore, the period beginning from 6th June, 2023 and ending on 9th December, 2023, being
the dates entered into the Continuous Discharge Certificate in respect of joining the ship and
signing off from the ship by Mr. Anand, an Indian citizen who is a member of the crew of the
ship, has to be excluded for computing the period of his stay in India.

Accordingly, 187 days [25+31+31+30+31+30+9] have to be excluded from the period of his stay
in India. Consequently, Mr. Anand’s period of stay in India during the P.Y. 2023-24 would be
179 days [i.e., 366 days — 187 days].

Conclusion:
Mr. Anand is a Non-Resident for A.Y. 2024-25 since his period of stay in India during the P.Y.
2023-24 is less than 182 days.

Mr.Rocky is a Indian citizen, working in USA with Microsoft Inc. During the P.Y 22-23 and 23-
24 he visited India for 179 days and 155 days respectively. His stay in India for P.Y 19-20, 20-21,
21-22 is 120 days, 100 days and 155 days respectively.

His income for P.Y 23-24 is as follows:

Income from Salary, Rent & Interest earned in USA Rs.25,00,000

Income from Business in USA (Controlled from USA) Rs.21,00,000

Income from Business in UK (Controlled from India) Rs.8,00,000

Interest on bank FD in SBI bank at Mumbai Rs.10,00,000

LIC Premium paid in India Rs.1,40,000

Determine his residential status for A.Y 24-25.

Solution:

Residential status for A.Y 24-25:

As per section 6(1), In case of Indian citizen or person of Indian origin engaged outside India in
an employment, who comes on a visit to India during the relevant previous year and having total
income, other than the income from foreign sources, exceeding Rs.15 lakh during the previous
year, is said to be resident in India if he is in India for a total period of 120 days or more during
the previous year and 365 days or more during 4 years preceding the previous year.
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Mr. Rocky stayed in India for 155 days in the P.Y 23-24 and for 554 days during 4 years
preceding the previous year. And also his total income, other than the income from foreign
sources is Rs.16,60,000 [8,00,000 + 10,00,000 — 1,40,000 (80C)].

Therefore, Mr. Rocky is Resident but not ordinary resident in India for assessment year 2024-25
as he has satisfied second condition u/s 6(1).

Would it make any difference Mr. Rocky is a US citizen but his grandfather was born in a village
near Peshawar in 1945?

Solution:

No, the answer would remain same as the above provision is applicable for Indian citizen as well
as person of Indian origin. Mr. Rocky is a person of Indian origin as his grandfather was born in a
village near Peshawar in 1945.

Suppose in question 6, Mr. Rocky’s Bank Interest is Rs.8,20,000 instead of Rs.10,00,000. What
will be your answer?

Solution:

As per section 6(1), In case of Indian citizen or person of Indian origin engaged outside India in
an employment, who comes on a visit to India during the relevant previous year and his total
income other than the income from foreign sources, is upto Rs.15 lakh in the previous year is said
to be resident in India if he is in India during the previous year for 182 days or more.

Second condition u/s 6(1) is not applicable for him as he is covered under exception category.

Mr. Rocky stayed in India for 155 days in the P.Y 23-24 and his total income, other than the
income from foreign sources is Rs.14,80,000 [8,00,000 + 8,20,000 — 1,40,000 (80C)].
Therefore, Mr. Rocky is Non-Resident in India for assessment year 2024-25.

Mr. Pushpa is an Indian Citizen. Currently he is in employment with an entity in Japan. During
the P.Y he visited India for 58 days. During P.Y 23-24 he is not taxable in Japan or any other
country by reason his domicile or residence.
Determine his residential status for A.Y 24-25, if his total income other than foreign source
income is-
a) Rs.22,00,000
b) Rs.14,50,000
Solution:
a) Total income other than foreign source income is Rs.22,00,000(> Rs.15,00,000):
As per Section 6(1A), an Indian citizen having total income, other than the income from
foreign sources, exceeding Rs.15 lakh during the P.Y shall be deemed to be resident in India
in that P.Y, if he is not liable to tax in any other country.
Mr. Pushpa is deemed to be Resident but not-ordinary resident in India for A.Y 24-25 as he
is covered under the above provision.
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b) Total income other than foreign source income is Rs.14,50,000(< Rs.15,00,000):
Mr. Pushpa is Non-Resident in India for A.Y 24-25 as his total income, other than the
income from foreign sources, is less than Rs.15 lakh during the P.Y and hence he fails to
satisfy the first condition given u/s 6(1A).

10) ABC HUF’s whole affairs of business are completely controlled from India.
Determine its Residential status for A.Y 2024-25-
a) If Karta is Ordinary Resident in India for that year
b) If Karta is Non-Resident in India but he satisfies both the additional conditions
¢) If Karta is Not Ordinary Resident in India.
Solution:
HUF would be Resident in India as Control and Management is wholly situated in India.
Determination of whether HUF is ROR or RNOR:
a) HUF is ROR in India as Karta would be satisfying both the additional conditions (because
he is ROR).
b) HUF is ROR in India as Karta is satisfying both the additional conditions. Karta’s
Residential status during relevant previous year is irrelevant.
¢) HUF is RNOR as Karta does not satisfy both the additional conditions.

11) Hindu Undivided Family is being managed partly from Mumbai and partly from Japan. The Karta
of HUF is a foreign citizen and comes to visit in India every year since 1980 in the month of
April for 105 days.

Determine residential status of HUF for AY 2024-25.

Solution:

Since the control and management of the affairs of HUF is partly managed from Mumbai, HUF is
resident in India.

Further, the Karta of HUF is also satisfying both of additional conditions of section 6(6) and
hence HUF is resident and ordinarily resident in India during the A.Y 2024-25.

12) XY & Co. is a partnership firm whose operations are carried out in India. However, all meetings
of partners take place outside India as all the partners are settled abroad.
Determine Residential status of firm for AY 2024-25.
Solution:
AB & Co. is Non-Resident in India during previous year 2023-24 as Control and Management
(place where meetings are held) is wholly situated outside India.

13) The business of a HUF is transacted from Australia and all the policy decisions are taken there.
Mr. E, the Karta of the HUF, who was born in Kolkata, visits India during the P.Y. 2023-24 after
15 years. He comes to India on 1.4.2023 and leaves for Australia on 1.12.2023.
Determine the residential status of Mr. E and the HUF for A.Y. 2024-25.
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14) State whether the following Incomes is taxable in the hands of assessee if he is (i) resident and

ordinarily resident in India, (ii) resident and not ordinarily resident in India, and (iii) non-resident

in India during the previous year

Particulars

Resident or

Resident &

Ordinarily
Resident

Resident but
not
Ordinarily
Resident

Non-
Resident

Income received in India (Whether accrued in or
outside India)

Income deemed to be received in India (Whether
accrued in or outside India)

Income accruing or arising in India (Whether
received in India or outside India)

Income deemed to accrue or arise in India
(Whether received in India or outside India)

Income received and accrued outside India from a
business controlled or a profession set up in India

Income received and accrued outside India from a
business controlled from outside India or a
profession set up outside India

Past untaxed foreign profits

Agricultural Income in India [Exempt u/s 10(1)]

Gifts from relatives or on marriage or under will
etc. (or gifts from others upto Rs.50,000 in a

year)
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15) A had the following income during the previous year ended 31st March, 2024:

a) Salary Received in India for three Months — Rs.9,000

b) Income from house property in India- Rs.13,470

c) Interest on Saving Bank Deposit in State Bank of India- Rs.1,000
d) Amount brought into India out of the past untaxed profits earned in Germany- Rs.20,000
e) Income from agriculture in Indonesia being invested there-Rs.12,350

f) Income from business in Bangladesh, being controlled from India- Rs.10,150

Income Tax

g) Dividends received in Belgium from French companies, out of which Rs.2,500 were
remitted to India-Rs.23,000
You are required to compute his total income for the assessment year 2024-25 if he is: (i) a
resident; (ii) a not ordinarily resident, and (iii) a Non-resident.

Solution:

Computation of Total Income of Mr.A for the A.Y 2024-25:

SI.No.

Resident or Resident
& Ordinarily
Resident

Resident but not
Ordinarily Resident

Non- Resident

a)

b)

c)

d)

€)

f)

9)

Gross Total Income

Less: Deduction

Total Income
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18) Mr. X earns the following income during the previous year ended 31st March, 2024. Determine
the income liable to tax for the assessment year 2024-25 if Mr. A is (i) resident and ordinarily
resident in India, (ii) resident and not ordinarily resident in India, and (iii) non-resident in India
during the previous year ended 31st March, 2024.

a) Profits on sale of a building in India but received in Holland- Rs.20,000
b) Pension from former employer in India received in Holland- Rs.14,000
c) Interest on U.K. Development Bonds (1/4 being received in India) — Rs.20,000
d) Income from property in Australia and received in U.S.A. — Rs.15,000
e) Income earned from a business in USA which is controlled from UK (Rs.30,000 received
in India) — Rs.70,000
f) Profits not taxed previously brought into India- Rs.40,000
g) Profits from a business in Nagpur which is controlled from Holland- Rs.27,000
h) Pension for services rendered in India, but received in Pakistan- Rs.30,000
i) Profits earned from a business in Tamilnadu controlled from Pakistan — Rs.50,000
j) Profits earned from a business in U.K. controlled from Delhi- Rs.30,000.
k) Interest on moneys lent outside India Rs.5,00,000 to a non-resident for the purpose of
business within India say, at Mumbai.
I) Royalty of Rs.25,000 paid by a resident in respect of a business carried on outside India.
Solution:
SI.No. Resident or Resident & |  Resident but not Non- Resident
Ordinarily Ordinarily Resident
Resident
a)
b)
c)
d)
e)
f)
9)
h)
i)
)]
k)
)
Total
Income
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16) Miss Vivitha paid a sum of 5000 USD to Mr. Kulasekhara, a management consultant practising in

Colombo, specializing in project financing. The payment was made in Colombo. Mr. Kulasekhara
is a non-resident. The consultancy is related to a project in India with possible Ceylonese
collaboration.

Is this payment chargeable to tax in India in the hands of Mr. Kulasekhara, since the services
were used in India?

Solution:

A non-resident is chargeable to tax in respect of income received outside India only if such
income accrues or arises or is deemed to accrue or arise to him in India.

The income deemed to accrue or arise in India under section 9 comprises, inter alia, income by
way of fees for technical services, which includes any consideration for rendering of any
managerial, technical or consultancy services. Therefore, payment to a management consultant
relating to project financing is covered within the scope of “fees for technical services”.

The Explanation for section 9(2) clarifies that income by way of, inter alia, fees for technical
services, from services utilized in India would be deemed to accrue or arise in India in case of a
non-resident and be included in his total income, whether or not such services were rendered in
India or whether or not the non-resident has a residence or place of business or business
connection in India.

In the instant case, since the services were utilized in India, the payment received by Mr.
Kulasekhara, a non-resident, in Colombo is chargeable to tax in his hands in India, as it is deemed
to accrue or arise in India.

“Don’t ruin a good today by thinking about a bad yesterday.

Let it go”
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CHAPTER-2.1

TAX RATES for different types of Assessee’s for A.Y 2024-25

CHARGE OF INCOME TAX:
Section 4 of the Income-tax Act, 1961 is the charging section which provides that:
i.  Tax shall be charged at the rates prescribed for the year by the Annual Finance Act.
ii.  The charge is on every person specified under section 2(31);
iii.  Tax is chargeable on the total income earned during the previous year and not the assessment
year. (There are certain exceptions provided by sections 172, 174, 174A, 175 and 176);
iv.  Tax shall be levied in accordance with and subject to the various provisions contained in the
Act.

RATES OF TAX:
Income-tax is to be charged on every person at the rates prescribed for the year by the Annual Finance
Act or the Income-tax Act, 1961 or both.

Tax rate depends upon -

the category of person
Amount of income
Residential status of person
Age of individual

Type of Income

YV VV VY

TOTAL INCOME

\ 4

Special Income: Normal Income:
Tax rate is same for every Tax rate depends on the
person (Special rate) category of person (Flat or
Slab rate)
\ 4 A
Special rate is contained in Tax rate is given in Annual
the Income-tax Act Finance Act
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INCOME TAXABLE AT NORMAL RATES (GROSS/BASE RATE):

Individuals/HUF/AOPs/BOIs and Artificial Juridical Persons can pay tax at concessional rates under the
default tax regime under section 115BAC.
However, he/it has to forego certain exemptions and deductions under this regime.

Alternatively, they can exercise the option to shift out of the default tax regime and pay tax under the
optional tax regime as per the regular provisions of the Act at the tax rates prescribed by the Annual
Finance Act of that year.

Default tax regime under section 115BAC of the Income-tax Act, 1961:

l. Concessional tax rates:

Category of Person Income Tax Rates

Any Individual (resident

or non-resident), every Total Income from all Sources except Incomes Income Tax

HUF/AOP//BOI/Artificial Taxable at Specified Rates Rates

Juridical Person (Normal Income) (Slab Rates)
Upto Rs.3,00,000 (Basic Exemption Limit) NIL
Rs.3,00,001 to Rs.6,00,000 5%
Rs.6,00,001 to Rs. 6,00,000 10%
Rs. 9,00,001 to Rs.12,00,000 15%
Rs.12,00,001 to Rs. 15,00,000 20%
Above Rs.15,00,000 30%

I1. Conditions to be satisfied:

The following are the conditions to be satisfied:
1) Section 115BAC(2) provides that while computing total income, the following deductions/
exemptions would not be allowed:

a)
b)
c)
d)
€)
f)
9)
h)
D)
)
k)

Leave travel concession [Section 10(5)]

House rent allowance [Section 10(13A)]

Official and personal allowances (other than those as may be prescribed) [Section 10(14)]
Allowances to MPs/MLA’s [Section 10(17)]

Allowances for income of minor [Section 10(32)]

Deduction for units established in Special Economic Zones (SEZ) [Section 10AA];
Entertainment allowance [Section 16((ii)]

Professional tax [Section 16(iii)]

Interest on housing loan for self-occupied property [Section 24(b)]

Additional depreciation in respect of new plant and machinery [Section 32(1)(iia)];
Deduction for donation made to approved scientific research association, university
college or other institutes for doing scientific research which may or may not be related to
business [Section 35(1) (ii)];

Deduction for payment made to an Indian company for doing scientific research which
may or may not be related to business [Section 35(1)(iia)];
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m) Deduction for donation made to university, college, or other institution for doing research
in social science or statistical research [Section 35(1) (iii)];

n) Deduction for donation made for or expenditure on scientific research [Section 35(2AA)];

0) Deduction in respect of capital expenditure incurred in respect of certain specified
businesses, i.e., cold chain facility, warehousing facility, etc. [Section 35AD];

p) Deduction for expenditure on agriculture extension project [Section 35CCC];

q) Deductions under Chapter VI-A from section 80C to 80U other than specified under
Section 80CCD(2), 80CCH(2) and 80JIAA.

2) Certain losses not allowed to be set-off:
While computing total income, set-off of any loss -
» carried forward or depreciation from any earlier assessment year, if such loss or
depreciation is attributable to any of the deductions referred to in (1) above; or
» under the head house property with any other head of income;
would not be allowed.

Total income under default tax regime should be computed without set-off of any loss
brought forward or depreciation from any earlier assessment year, where such loss or
depreciation is attributable to any of the deductions listed in (1) above. Such loss and
depreciation would be deemed to have been already given effect to and no further
deduction for such loss or depreciation shall be allowed for any subsequent year.
3) Depreciation or additional depreciation:
Depreciation u/s 32 is to be determined in the prescribed manner. Depreciation in respect of
any block of assets entitled to more than 40%, would be restricted to 40% on the written down
value of such block of assets.
Additional depreciation u/s 32(1)(iia), however, cannot be claimed.
4) AMT liability not attracted:
Individual/HUF/AOP/BOI or Artificial Juridical person paying tax under default tax regime
under section 115BAC is not liable to alternate minimum tax u/s 115JC. Such person would not
be eligible to claim AMT credit also.
5) Exemption or deduction for allowances or perquisite:
While computing total income, any exemption or deduction for allowances or perquisite, by
whatever name called, provided under any other law for the time being force in India would not
be allowed.

I11.  Time limit for exercising the option to shift out of the default tax regime:
a) In case of an assessee having no income from business or profession:

Where an assessee is not having income from business or profession, it can exercise an option
to opt out of the default tax regime under this section and such option has to be exercised along
with the return of income to be furnished under section 139(1) for a previous year.
In effect, such person can choose whether or not to exercise the option of shifting out of the
default tax regime in each previous year. He may choose to pay tax under default tax regime
under section 115BAC in one year and exercise the option to shift out of default tax regime in
another year.
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In case of an assessee having income from business or profession:

Such person having income from business or profession has an option to shift out/ opt out of
the default tax regime under this section and the option has to be exercised on or before the due
date specified under section 139(1) for furnishing the return of income for such previous year
and once such option is exercised, it would apply to subsequent assessment years.

Such person who has exercised the above option of shifting out of the default tax regime for
any previous year shall be able to withdraw such option only once and pay tax under the
default tax regime under section 115BAC for a previous year other than the year in which it
was exercised.

Thereafter, such person shall never be eligible to exercise option under this section, except
where such person ceases to have any business income in which case, option under (a) above
would be available.

Note: It may be noted that in case of Individual/HUF/AOP/BOI or Artificial Juridical person
not having income from business or profession, the total income and tax liability may be
computed every year both in accordance with the regular provisions of the Income-tax Act,
1961 and in accordance with the provisions of section 115BAC, in order to determine which is
more beneficial and accordingly such person may decide whether to pay tax under default tax
regime under section 115BAC or exercise the option to shift out and pay tax under normal
provisions of the Act for that year.

Tax rates prescribed by the Annual Finance Act for optional tax reqgime:

The slab rates applicable to an Individual/HUF/AOP/BOI/ Artificial Juridical Person, which has
exercised the option of shifting out of the default tax regime, are as follows:
Category of Person Income Tax Rates
Any Individual (resident
or non-resident), every Total Income from all Sources except Incomes Income Tax
HUF/AOP//BOI/Artificial Taxable at Specified Rates Rates
Juridical Person (Normal Income) (Slab rates)
Upto Rs.2,50,000 (Basic Exemption Limit) NIL
Rs.2,50,001 to Rs.5,00,000 5%
Rs.5,00,001 to Rs.10,00,000 20%
Above Rs.10,00,000 30%
Resident Individual (who
is of 60 years or more but Upto Rs.3,00,000 (Basic Exemption Limit) NIL
less than 80 years at any 3,00,001 to 5,00,000 5%
time during the previous 5,00,001 to 10,00,000 20%
year)- Senior Citizen Above 10,00,000 30%
Resident Individual (who
is of 80 years or more at Upto 5,00,000 (Basic Exemption Limit) NIL
any time during the 5,00,001 to 10,00,000 20%
previous year)- Super Above 10,00,000 30%
Senior Citizen
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Note: CBDT has clarified that a person born on 1st April would be considered to have attained a
particular age on 31st March, the day preceding the anniversary of his birthday.

Therefore a resident individual, whose 60th / 80th birthday falls on 1st April, 2024 would be treated as
having attained the age of 60 years/80 years in the P.Y. 2023-24.

The tax rates applicable for other category of assessee, are as follows:

Category of Person

Income Tax Rates on Normal Income

Firms/LLP/Local
Authority

A firm/LLP/ Local Authority are taxable at the rate of 30% on Total
Income.

Companies:

Domestic Company:

Where it opted for Section 115BAA 22%

Where it opted for Section 115BAB 15%
[In case of a domestic manufacturing company set up and
registered on or after 1.10.2019 and commences
manufacture of article or thing6 before 31.3.2024.]

Note: Domestic company can opt for section 115BAA or section
115BAB, as the case may be, subject to certain conditions.

The total income of such companies would be computed without giving
effect to deductions under section 10AA, 33AB, 33ABA,
35(1)(ii)/(iia)/(iii), 35(2AA), 35(2AB), 35AD, 35CCC, 35CCD,
Chapter VI-A (except section 80JJAA or section 80M), additional
depreciation under section 32(1)(iia) etc. and without set-off of brought
forward loss and unabsorbed depreciation attributable to such
deductions.

These sections will be dealt with in detail at Final Level.

Where it has not opted for Section 115BAA and the total | 25%
turnover or Gross receipts of the company in the previous
year 2021-22 does not exceeds Rs.400 crore

Any other domestic company 30%

All Foreign Company 40%
Co-operative society Upto 10,000 10%
10,001 to 20,000 20%
Above 20,000 30%

Note: A manufacturing co-operative society, resident in India, can opt for
concessional rates of tax under section 115BAE and other co-operative
societies, resident in India, can opt for concessional rates of tax under
section 115BAD.

Tax rate in case of a manufacturing co-operative society, resident in India (set up and registered on or
after 1.4.2023 and commences manufacture of article or thing before 31.3.2024) opting for concessional
tax regime u/s 115BAE- 15% of income derived from or incidental to manufacturing or production of an

article or thing.

Tax rate in case of other resident co-operative society opting for concessional tax regime u/s 115BAD-

22% of total income

CA Inter

Page 43




Income Tax
Note: Co-operative society, resident in India, can opt for concessional rate of tax u/s 115BAD or
115BAE, as the case may be, subject to certain conditions.

The total income of such co-operative societies would be computed without giving effect to deduction
under section 10AA, 33AB, 33ABA, 35(1)(ii)/(iia)/(iii), 35(2AA), 35AD, 35CCC, additional depreciation
under section 32(1)(iia), deductions under Chapter VI-A (other than section 80JJAA) etc. and set off of
loss and depreciation brought forward from earlier years relating to the above deductions.

The provisions of alternate minimum tax under section 115JC would not be applicable to a co- operative
society opting for section 115BAD or 115BAE.

This section will be dealt with in detail at Final level.
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INCOME TAXABLE AT SPECIAL RATES (SPECIAL INCOME):
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For certain special Income (like Long Term Capital Gains, Lottery Income, Specified Short Term Capital
Gains etc.), above (slab/normal) rates are not applicable. These incomes are taxable at special rates for all
category of assessee. While slab/normal rates are given in Annual Finance Act, special rates are contained
in the Income-tax Act itself.

In respect of special income, as mentioned below, the Income-tax Act, 1961 has prescribed specific rates.
The special rates of tax have to be applied on the respective component of total income irrespective of the
tax regime and category of assessee.

Section
No.

Income

Tax Rate

112

Long term capital gains (other than LTCG taxable as per section 112A)

20%

112A

Long term capital gains on transfer of —

» Equity share in a company

» Unit of an Equity Oriented Fund

» Unit of Business Trust
Condition for availing the benefit of this concessional rate is Securities
Transaction tax should have been paid—

In case of (Capital Asset) Time of payment of STT
Equity shares in a company Both at the time of acquisition
and transfer
Unit of Equity Oriented Fund or | at the time of transfer
Unit of Business Trust
Note: LTCG exceeding Rs.1 lakh is taxable @10%.

10%

111A

Short term capital gains on transfer of —
» Equity share in a company
» Unit of an Equity Oriented Fund
> Unit of Business Trust
Condition for availing the benefit of this concessional rate are —
» the transaction of sale of such equity share or unit should be entered into
on or after 1.10.2004; and
» such transaction should be chargeable to securities transaction tax.
Note: All other Short term capital gains are taxable at normal rates applicable for
the assessee.

15%

115BB
(Casual
Income)

Winnings from-
» Lotteries;
» Crossword puzzles;
» Races including horse races;
» Card games and other games of any sort;
» Gambling or betting of any form or nature
(other than winning from any online game)

30%

115BBJ

Net winnings from online games

30%

115BBE

Unexplained money, investment, expenditure, etc. deemed as income under
section 68 or section 69 or section 69A or section 69B or section 69C or section
69D [Refer Note below]

60%
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Note:
Unexplained money, investments etc. to attract tax @ 60% [Section 115BBE]-

» In order to control laundering of unaccounted money, the unexplained money, investment,
expenditure, etc. deemed as income under section 68 or section 69 or section 69A or section 69B or
section 69C or section 69D would be taxed at the rate of 60% plus surcharge @ 25% of tax. Thus,
the effective rate of tax (including surcharge @25% of tax and cess @4% of tax and surcharge) is
78%.

» No basic exemption or allowance or expenditure shall be allowed to the assessee under any
provision of the Income-tax Act, 1961 in computing such deemed income.

» Further, no set off of any loss shall be allowable against income taxable u/s 115BBE.

Rebate from Income Tax to Resident Individual [Section 87Al:

In order to provide tax relief to the Individual tax payers, section 87A provides a rebate from the tax
payable by an assessee, being an Individual resident in India.

Rebate to resident individual paying tax under default tax regime u/s 115BAC:

If total income of such individual does not exceed Rs.7,00,000, the rebate shall be equal to the amount of
income-tax payable on his total income for any assessment year or an amount of Rs.25,000, whichever is
less.

If total income of such individual exceeds Rs.7,00,000 and income-tax payable on such total income
exceeds the amount by which the total income is in excess of Rs.7,00,000, the rebate would be as follows.
Step 1: Total income (-) Rs.7 lakhs (A)

Step 2: Compute income-tax liability on total income (B)

Step 3: If B > A, rebate under section 87A would be a B — A.

Rebate to a Resident Individual paying tax under optional tax regime (normal provisions of the
Act):

If total income of such individual does not exceed Rs.5,00,000, the rebate shall be equal to the amount of
income-tax payable on his total income for any assessment year or an amount of Rs.12,500, whichever is
less.

Notes (common for both):
a) The amount of rebate under section 87A shall not exceed the amount of income-tax (as computed
before allowing such rebate) on the total income of the assessee.
b) Rebate shall be computed before Health & Education cess.
c) Rebate under section 87A is, however, not available in respect of tax payable @10% on long-term
capital gains taxable under section 112A.
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SURCHARGE: (additional tax on Gross tax amount)

Income Tax

Surcharge is an additional tax payable over and above the income- tax. Surcharge is levied as a

percentage of income-tax.

Category of Person Particulars
Individual/HUF/AOP/
BOI and Artificial Where Rate of Surcharge
Juridical Person pays on income tax
tax under default tax Total income exceeds Rs.50 lakhs but does not exceed 10%
regime under section Rs.1 Crore (lllustration 1)
115BAC Total income exceeds Rs.1 Crore but does not exceed 15%
Rs.2 Crore (lllustration 2)
Total income exceeds Rs.2 Crore 25%
(excluding Capital gains taxable u/s 111A, 112 & 112A
and Dividend Income)
Income Taxable under section 111A, 112, 112A and 15%
Dividend Income (Illustration 3 and 5)
Total income exceeds Rs.2 Crore (including Capital 15%

gains taxable u/s 111A, 112 & 112A and Dividend
Income) but not covered in above case. (lllustration 4)

Individual/HUF/AOP
/BOI and Artificial
Juridical Person
exercises the option
to shift out of the
default tax regime

Where

Rate of Surcharge
on income tax

Total income exceeds Rs.50 lakhs but does not exceed 10%
Rs.1 Crore (lllustration 1)

Total income exceeds Rs.1 Crore but does not exceed 15%
Rs.2 Crore (Illustration 2)

Total income exceeds Rs.2 Crore but does not exceed 25%
Rs.5 Crore (excluding Capital gains taxable u/s 111A,

112 & 112A and Dividend Income)

Income Taxable under section 111A, 112, 112A and 15%
Dividend Income (Illustration 3)

Total income exceeds Rs.5 Crore (excluding Capital 37%
gains taxable u/s 111A, 112 & 112A and Dividend

Income)

Income Taxable under section 111A, 112, 112A and 15%
Dividend Income (lllustration 6)

Total income exceeds Rs.2 Crore (including Capital 15%

gains taxable u/s 111A, 112 & 112A and Dividend
Income) but not covered in above 2 cases. (Illustration 4)

Other Assessee’s

Total Income more
than Rs.1 Crore but

Type of Assessee

Total Income is
more than Rs.10

upto 10 Crore crore
Firms/ LLP/Local Authority 12%
Foreign Company 2% 5%
Domestic Company & Co- 7% 12%

Operative Society
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Note: The rate of surcharge in case of a domestic company opting for taxability
u/s 115BAA or 115BAB shall be 10% irrespective of amount of total income.
The rate of surcharge in case of a Co-operative society opting for taxability u/s
115BAD or 115BAE shall be 10% irrespective of amount of total income.
In case of AOP Where Rate of Surcharge
consisting of only on income tax
companies as Total income exceeds Rs.50 lakhs but does not exceed 10%
members Rs.1 Crore
(for both Default and | | Total income exceeds Rs.1 Crore 15%
Optional tax regime)
Hlustrations:
Sl Components of Total Income Applicable rate of Surcharge
No.
1 » STCG u/s 111A Rs.30 lakhs; Surcharge would be levied @ 10% on income-tax computed
> LTCG u/s 112A Rs.25 lakhs; and | on total income of Rs.95 lakhs.
» Other income Rs.40 lakhs
Total Income Rs.95 lakhs
2 > STCG u/s 111A Rs.60 lakhs; Surcharge would be levied @15% on income-tax computed
> LTCG u/s 112 Rs.65 lakhs; and on total income of Rs.1.75 crores.
» Other income Rs.50 lakhs
Total Income Rs.1.75 crores
3 » Dividend Income Rs.54 lakhs; Surcharge would be levied @15% on income-tax on:
» LTCG u/s 112A Rs.55 lakhs; and » Dividend Income of Rs.54 lakhs; and
» Other income Rs.3 crores » LTCG of Rs.55 lakhs taxable u/s 112A.

Total Income Rs.4.09 crores Surcharge @ 25% would be leviable on income-tax
computed on other income of Rs.3 crores included in total
income.

4 » STCG u/s 111A Rs.60 lakhs; Surcharge would be levied @15% on income-tax computed
» LTCG u/s 112A Rs.50 lakhs; on total income of Rs.2.25 crore.
» LTCG u/s 112 Rs.5 lakhs and
» Other income Rs.1.10 crores
Total Income Rs.2.25 crore
5 » STCG u/s 111A Rs.50 lakhs; Surcharge @15% would be levied on income-tax on:
» LTCG u/s 112 Rs.65 lakhs; and » STCG of Rs.50 lakhs taxable u/s 111A; and
» Other income Rs.6 crores » LTCG of Rs.65 lakhs taxable u/s 112.
» Total Income Rs.7.15 crores Surcharge @ 25% would be leviable on the income-tax
computed on other income of Rs.6 crores included in total
[Section 115BAC] income.
6 » STCG u/s 111A Rs.50 lakhs; Surcharge @15% would be levied on income-tax on:
» LTCG u/s 112 Rs.65 lakhs; and » STCG of Rs.50 lakhs taxable u/s 111A; and
» Other income Rs.6 crores » LTCG of Rs.65 lakhs taxable u/s 112.
» Total Income Rs.7.15 crores Surcharge @ 37% would be leviable on the income-tax
computed on other income of Rs.6 crores included in total
[Optional Scheme] income.
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HEALTH AND EDUCATION CESS:

Income Tax

The amount of income-tax as computed including surcharge thereon shall be increased by an-
a) Education Cess by 2% for the purpose of fulfilling the commitment of the Central Government to
provide and finance universalized basic education and
b) Secondary and Higher Education Cess shall also be charged @ 1%.
C) Health Cess at 1% to fulfill the commitment of the Government to provide and finance quality
health services.

Combinedly Health and Education Cess on income tax + surcharge is levied @ 4% in the case of all

aSSesses.

Rounding off Total Income [Section 288Al:

The amount of total income computed in accordance with the provisions of the act shall be rounded off to
the nearest multiple of ten rupees. For this purpose, Paise shall be ignored and five and above shall be

rounded off

to the next multiple of ten.

Rounding off of Tax Payable & Refund Due [Section 288B]:

Any amount of tax payable or refund due under the provisions of Income tax act shall be rounded off to
the nearest multiple of ten rupees.

FORMAT FOR COMPUTING THE TAX LIABILITY

Particulars Amount
Tax on Special Incomes @ specified tax rates XXXX
Add: Tax on Balance Income @ Slab Rate/Flat Rate (as applicable) XXXX
Gross Tax Liability XXXX
Less: Rebate u/s 87A (if applicable) (XXXX)
Tax Liability after rebate XXXX
Add: Surcharge (if applicable) on gross tax liability XXXX
Tax Liability after Surcharge XXXX
Add: Health & Education Cess on above @ 4% XXXX
Tax Liability XXXX
Add: Interest under Section 234A/234B/ 234C XXXX
Net Tax Liability XXXX
Less: Taxes paid by way of-
a) Tax deducted at source (TDS) (XXXX)
b) Advance tax (XXXX)
c) Self-Assessment Tax (XXXX)
d) Double Taxation Relief (XXXX)
Final Tax Payable/Refundable XXXX
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Average Rate of Income-tax:

As per section 2(10), "Average Rate of income-tax" means the rate arrived at by dividing the amount of
income-tax calculated on the total income, by such total income.

Income-tax on Total Income

Average rate of tax =
Total Income

PARTIAL INTEGRATION OF AGRICULTURAL INCOME WITH NON-AGRICULTURAL
INCOME:

As discussed in first chapter we have seen that agricultural income is exempt subject to conditions
mentioned in section 2(1A). This concept is known as partial integration of agricultural income with non-
agricultural income under which the tax computation is as follows:

SL No. Particulars Amount
A Agricultural Income XXX
B Non-Agricultural Income XXX
C Total of A+B XXX
D Tax on C (before Surcharge & Cess) XXX
E A+ Basic exemption limit as applicable XXX
F Tax payable on E (before Surcharge & Cess) XXX
G Net Tax payable (D - F) XXX

Less: Rebate (if Non-agriculture income is upto Rs.5 Lakhs) (XXX)
XXX
Add: Surcharge, if applicable XXX
XXX
Add: Health and Education Cess @ 4% XXX
Final Tax Payable XXX

Note: This concept applies only to those assessee’s being an Individual, HUF, AOP or BOI who
simultaneously have both -
» Net agricultural income exceeding Rs.5,000 and
» Taxable non-agricultural income exceeds the basic exemption limit of Rs.2,50,000 or Rs.3,00,000
or Rs.5,00,000 as the case may be.

It may be noted that aggregation provisions do not apply to Company, LLP, Firm, Co-operative society
and Local authority.

The object of aggregating the net agricultural income with non-agricultural income is to tax the non-
agricultural income at higher rates.
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MARGINAL RELIEF:

It is applicable in case of all the assessee where surcharge is applicable. Marginal relief has to be checked
only when total income is little bit more than Rs.50 Lakhs/1Crore/2Crore/5Crore/10Crore as the case may
be.

It is computed as follows:

Total Income XXXX
Tax on Total Income XXXX
Add: Surcharge as applicable XXXX
Total (A) XXXX
Tax on Rs.50 Lakhs/1Crore//2Crore/5Crore/ 10Crore XXXX
Add: Surcharge if Total income crosses second or higher limit XXXX
Total Income- Rs.50Lakhs/1Crore//2Crore/5Crore/ 10Crore