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FORMATION OF CONTRACT OF SALE

10.1 INTRODUCTION ;

- Sale ds Act, £, 1930, governs transfer of property in goods. It does not include transfer of
unmovﬁb e property which is governed by the Transfer of Property Act, 1882.
¢ Contract of Sale of Goods is a special contract. Originally, it was part of Indian Contract Act
itself in chapter VII (sections 76 to 123). Later these sections in Contract Act were deleted,
and separate Sale of Goods Act was passed in 1930.
& The Sale of Goods Act, 1930, contains 66 sections in VII Chapters. It came into force on the
Ist  of July 1930,‘35,, 1e Indian Sale of Goods Act, 1930 Later in 1963, the word “Indian” was

omitted and it became “The Sale of Goods Act, 1930 :
¢ The Sale of Goods Act extends to the whole of Indlaa@%eeﬂ ammu d Kashm1r

A contract of sale of goods hke any other contract results by an offer by one party and its ac-
ceptance by the other. The parties are free to decide the terms and conditions of performance of
their contract. Wherever the contract is silent, rules provided by the Sale of Goods Act apply to the
relevant issue.

Buyer means a person who buys or agrees to buy goods. m

Seller means a person who sells or agrees to sell goods.
Property means the general property in goods, %ot merely a special property. vroperty
means ownership. If A who owns goods pledges them for raising money to B, A has the general
property in the goods, while B (pledgee, person with whom goods are pledged) has a special property
or interest in them, e.g. pledgee has a right to retain the pledged goods until he is paid by A (pledgor)
the entire amount of his loan with interest.

"fmefuﬂkd (IZLCLO.Q o) ane % ongudd Wf’

o - paot & 3
Nt prspasly podt TR 1 - Aﬂgaﬂ %Wéf " ggu%w %}H e

aagm s\iﬁ‘rw M2

QMW xﬁ*w&aw%




i1 . f 1 "0 : )
TR 0 D o ' ey . "ﬂ"‘l"a
) J wouh U R a
{ s Y. 4 ~han b "U,A 0

108 UNIT 2 : SALE OF GOODS ACT, 1930

’ (,(mlraet of Sale

e POt s ,.M_L__—e, —
I Transfer ()f pmputy_] | Goods I [ Pnee
fittion I
Immediate transfer Ownershlp in goods
of ownership . not yet transferred
(Sale) (Agreement to sell)

Essential characteristics of a contract of sale
(i) Two parties - there must be two parties a buyer and a seller.

(i) Transfer of property - a transfer of property ie. ownership, in goods from the seller to the
buyer must take place (in the case of sale) or ownership should be agreed to be transferred
(in the case of agreement to sell)

(ii)) Goods - the subject matter of sale must be goods. S MONEY

(iv) Price - transfer of property must take place for some money consxderatl%m called price.
(v) It mcludes both a ‘sale’ and ‘an agreement to sell.

R ——. )

(vii) Itfmay be in wrztmg/oral ortmplzed. e

(viii) Essential elements of a valid contract must be present.

10.1B SALE & AGREEMENT TO SELL

A contract for the sale of goods may be either a sale or an agreement to sell.

Sale Chuu MWJDMW ,tm:u, @uﬁu “twu‘{!-L -“0(.1)

0 4(3). The transaction is a sale even though Q
be given in the future, provided the ownership
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the priceis payabl at a later date or delivery is to

of the goods is transferred from the seller to the buyer. Q

Example: S makes a contract with P for sale of his Nano Car for ¥ 80,000. P makes the payment
and takes the delivery of car. This is the transaction of sale where the ownership has passed from <
S to P for a price.

Agreement to sell y

<
Q
Example: S agrees to sell his Car to P for ¥ 2,00,000 after one month. P agrees to buy the car and

make payment after one month. This an agreement to sell and it will become a sale after one month &
when P make the payment and gets the ownershlp of car.

When an agreement to sell becomes a sale?

Thus, if goods are delivered to the buyer on approval ie. “on sale or return”, the transaction is an
agreement to sell, but it becomes a sale and the property in the goods passes to the buyer where
the buyer gives his approval or acceptance to the seller.
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1. Transfer of
Property

\
2. Nature of
Contract

\
3. Burden of
risk

'\.
4. Nature of
rights
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Ihe title to the goods passes to the buyer

immediately.
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___ AGREEMENTTOSELL |}
The title to the goods passes to the buyer
on future date or on fulfilment of some

condition.

It is an executed contract.,

It is an executory contract.

Risk of loss is that of buyer since risk follows
ownership.

Risk of loss is that of seller.

It creates jus in rem that is the buyer as a
owner gets the right to enjoy the goods against
the whole world. If the seller refuses to deliver
the goods the buyer may sue for recovery of
goods by specific performance.

It creates jus in personam that is the buyer
has only a personal remedy against the seller.
He can sue only for damages for breach and
not for recovery of goods.

5. Remedies
for breach

If the buyer fails to pay for the goods, the
seller may sue for the price (suit for price sec.
55) and also has other remedies available to
an unpaid seller.

If the buyer fails to accept and pay for the
goods, the seller can only sue for damages
and not for price. (Damages for non-
acceptance sec. 56)

6. Insolvency
of Buyer

If the buyer becomes insolvent before paying
the price, the seller shall have to deliver the
goods to the Official Receiver on his demand
because the ownership of the goods has passed
to the buyer.

Since the seller continues to be the owner,
he can refuse to deliver the goods to the
Official Receiver unless he is paid the price
because the seller continuous to be the
owner of the goods.

7. Insolvency
of Seller

If the seller becomes insolvent while the goods
are still in his possession, the buyer shall have
a right to claim the goods from the Official
Receiver because the ownership of goods has
passed to the buyer.

If the seller becames insolvent, the buyer
cannot claim the goods. If the buyer has paid

the estate of the insolvent seller.

Sale & Hire-Purchase M { mh Y p 19000 o0 te
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Hire purchase agreement is a contract for the hire of an asset, which contains a provision giving
the hirer an option to purchase. A hire purchase agreement has two elements:

(1) Element of bailment, since the possession of goods is given to the buyer _

(2) Element of sale, since it contemplates an eventual sale.

The hirer is given an option either to become the owner after the payment of the stipulated hire
charges/instalments or to return the goods and put an end to the hiring. The agreement niust give
the hirer an option to terminate the agreement and to refuse payment for further ins, ents, if he
S0 desires, If the hirer defaults in paying the instalments, the seller can terminate the agreement
and resume the possession of the goods.

If there is an immediate transfer of ownership
by instalments. =% :

of goods,
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it is a salg, even though, the price is
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the pricehe can claimratable dividend from i
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(1

In a contract of sale, the seller transfers or
agrees to transfer the property in goods to
the buyer for a price.

In hire purchase there is an agreement for the hire of an
asset conferring an option to purchase.

(2
(0

The ownershipin goods passes on making the
contract even if price is paid in instalments.
v

The ownership passes when the

exercised by the intending purchaser after complying
with the terms of agreement.

optiontopurchaseis finally

3)

T
The purchaser becomes owner of goods

iiow o] fartny)

In a hire-purchase the hirer is not the owner but only a
bailee of goods.
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the price of the goods. further instalments. g o0 ]
_ ‘:‘{ | |(5) | On default by the buyer the seller cannot | On default of any payment by the hirer, the owner of the
A £ claim back the goods. article has the right to terminate the agreement and to
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(4) | After a sale takes place the buyer cannot In a hire-purchase the hire purchaser can terminate
terminate the contract and refuse to pay | the contract at any time and he is not bound to pay any

regain the possession of the article.

Sale and contract for work and labour

A contract of sale involves transfer of property in goods for a price. A contract for work and labour
involves exercise of skill or labour. The main object is providing service by using skills, though goods
are also delivered under the contract. For example, where a goldsmith is given gold for making
ornaments or an artist is given paint and canvas to paint a picture, These are contracts of work
and labour.

¢ Nagpur Computer Services Ltd. has taken a comprehensive maintenance contract of com-
puters which covers not only the maintenance of computers but also the supply of spares.
This is a contract of work and labour.

¢ A lady gave a plain saree to Jariwala Brothers for embroidering with Jari, to be purchased
by Jariwala Brothers. It was held by the court that it was contract for work and labour and
not a sale.

: J | Jeshy, *)-aeedA JL Jramah
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In case of bailment possession of goods is transferred from the bailor to bailee for some purpose,
e.g, safe custody, repair, etc. The goods are to be returned on the fulfilment of purpose. In case of
' sale there is transfer of ownership, and the question of return of goods does not arise. The following
| are the points of distinction:

\ 0 \
SALE BAILMENT [Jome geedl cONRT 3T&l] )

(1) |In a contract of sale, the seller transfers or | In case of bailment posseésion of goods is transferred
agrees to transfer the property in goods to the | from the bailar to bailee for some purpose, e.g, safe

e buyer for a price. custody, repair, etc.

: 9@ (2) | The buyer can deal with the goods the way he | The bailee can use the-goods only for the intended
, ; ) likes. purpose of bailment

W'ﬂ (3) | The buyer gets ownership of the goods. The bailee only acquires possession.

“‘—“1 } (4) Generally, the goods are not returnable in a | The goods are returnable after a specified period or
5 % " | contract of sale. when the purpose for which they were delivered is
M achieved.

LdscligfhéS) | The consideration for asale s the price in terms | The consideration for bailment may be gratuitous or

| '&g(\‘/oac ’
A contrac

of money. non-gratuitous.

. f‘éfsale is formed by offer and acceptance. There is an offer to sell or buy goods for a price
and the acceptance of such an offer.

- The contract shall provide for delivery of goods. Delivery may be immediate, simultaneous
by instalments or in future. ‘ :

- The contract shall provide for payment of price. Payment of price may be immediate, simul-
taneous, by instalments or in future. :

Contract of Sale. - How it is Made?
(i) May be in writing
(i) May be by word of mouth

S w Y Y VY Y Y B S D P P V. 2a
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(i) May be partly in Writing

J
and partly oral

(iv) May be implied from the conduct of parties or by course of their business.

10.1D GOODS: SUBJECT MATTER OF CONTRACT OF SALE
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every kind of movable property

other than actionable clairhs and mone Y + 9empiolOy « I eue 4 [0 : ) L
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Actionable claim means a right to a debt or to any bcneffmal ipterest in mgvablc pro;—wn.y’ n(-)the
the possession of the claimant, which can be recovered by a suit or legal action. Money means

legal tender or currency of the country and It does not @Mlﬂ,gé’@smgg—m -
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3. Contingent Goods

1. Existing goods A ¢
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\j A. Specific goods kEs? Black daly =1 £ rc«f_,w —uﬁm‘ HR XX pnna Mp. gw) | '
3 The goods which are identified and q reed upon at the time w}}en the contract of salfa is
made, are called ‘specific goods’ W For example, a Videocon washing machine,
WP g a specified and finally decided car Or scooter etc.

2 P | - Tl clig
B. Ascertainedgoods A %%WM‘Z‘?‘&M 1p M% W

\l C. Unascertained goods L

’ ~) The goods which are notspecifically identified and agreed upon atl the time
Mﬂ 8 of sale is made, are called ‘unascertained goods’. For example, X is a wh

wheat. He agrees to se]] 50 bags of wheat to Y. This contract is for the sal
hed F P '
—T d.eéwq If T have 3 cars of the same kind and I offer to sel]

b“a certained till one particular car is appropriated towards the
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M goo - (ALt o, =3 Py el a S ;
— £o w {i c - :
s, ‘.them towards the contract, the ontract remains In respect

- a

S 5 etngat I A §$Trr31~,ummd~wd3oed¢
‘pﬁwma%m—fse ?gﬁﬁm@%\mm
"‘Sﬁ()mﬁnls qr D - L#w% ¥ JoodL

&-F&U‘thji




112 UNIT 2 : SALE OF GOODS ACT, 1930

N

Future goods : Be
sads which ace yet 1o bé. marifactired or produced or acquired by the seller after tfe
making of the contract of sale, are called ‘future goods'§S€&2(6). For ¢.g. A gives an a 'Y“’nh
of 2 2 lakhs for booking a Maruti car which is to be delivered after three rponths. Thls is the
contract for the sale of future goods. A contract for the sale of future goods is alws an agree:
ment to sell Tt is never actual sale because a man cannot transfer what is not in existence.

™~

& 3. Contingent goods ,) AT A eI 73)
4p  ASpeérsection 6
150q seller depe anay

} be noted that although the convtingeni goods are a type of future goods but they are different
L@t from future goods in the sense that the procurement of contingent goods is dependent upon
an uncertain event or uncertainty of occurrence, whereas the obtaining of future goods does
not depend upon any uncertainty of occurrence.

Example: A car dealer agrees to sell a yellow colour car to a customer provided it i§ available
with the manufacturer. This agreement is for a sale of contingent goods and it will become
void if the yellow colour car is not available with the manufacturer.

Quality of Goods includes their state or cot 2(12)]

A 2 S S

B. Effect of Destruction or Perishing of Good;s

The destruction or perishing of goods may take at any of the following stages:
a. Goods perishing before making the m 2ol F% ;

- Where specific goods had perished or become damaged 2904
- before the contract was made
- without the knowledge of the seller, the contract is void.

Thus, the contract of sale shall be void on the perishing of goods, if the following con-
ditions are satisfied:
(a) It must be a contract for sale of specific goods;
(b) The goods must have perished before making the contract; and
(¢) The seller must not be aware of thie perishing or damaging.
Example: A agrees to sell B a certain horse. It turns out, that the horse was dead at the time of
agreement, though neither party was aware of the fact. The agreement is void.
Goods perishing before sale but after agreement to sell [Section 8]
- Where specific goods had perished or became damaged
- without the fault of seller or buyer
- after the agreement to sell is made and before the risk passes to the buyer

the contract becomes void.

Thus, the agreement to sell become void in the following circumstances:
(a) The contract of sale must be an agreement to sale and an actual sale
(b) The agreement to sale must be for specific goods

(¢) The goods must perish or become damaged after agreement to sale but before
sale

(d) The goods get perished or damaged without any wrongful act or default on the
part of the seller or the huyer.

For example, an agreement to sell a car after a certain period becomes void, if the car is de-
stroyed or damaged in the intervening period.
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Note: (1) Perishing of goods means not only physical destruction of the goods but it also covers
, loss by theft or the loss in the commercial value of the goods (e.g where cement is spoiled by water
and becomes stone)

’ I 5) It should be noted that both the Sections 7 and 8 as mentioned above, apply only to ‘specifié”
Bgoods’. It is only perishing of specific and ascertained goods that affects a contract of sale. Where,
unascertained googs are perished the contract will remain valid and the seller is bound to supply
the goods. For example if X agrees to sell to Y 10 bags of wheat out of 100 bags lying in his godown
and the bags in the godown are totally destroyed by fire, the contract does not become void. X must

supply 10 bags of wheat or pay damages for the breach.

10.1E PRICE

»

>

>

>

@ _Friceis an essential condition of a contract of sale of goods Aceording {6 Section 2(10), price is the? |
\Money consideration foRSale of Boods. Money means legal tender money in circulation. Old and

®  rarecoins are not included in the definition of money.

b

)

>

>

>

>

)

>

J

How is the price of the goods ascertained?
Section 9 provides 4 modes of ascertainment of pricé. The price in a contract of sale may be—
() fixed by the contract ( fwim - 1Mt n BFr m/wple’}”v Be 2eacy {0 Y ot
(b) may be left to be fixed in an agreed manner (such as market price or fixation of price by a

third party). Q;U?QW‘ foo . N1 H RoM fou’ skl N\.ﬁmg,‘-mdiu%‘) — Thued. ‘[)}J’?’ LALOL LS ool

(¢) may be determined by the course of dealings between parties. (such as manufacturing cost,
market price)Cm,% ot J12e0 @, q coud A J 1500 3g) & % )
(d) areasonable price (if price cannot be fixed in accordance with the above provisions.
What is a gggﬁable price is a question of fact dependent on the circumstances of each particulars
Consequence of Non-Fixation of Price b Party [Section 10]
a. The parties may agree to sell and buy goods on the terms that the price is to be fixed by the

valuation of a third party. If such third party fails to make the valuation the contract becomes
void.

D b. However, if the buyer has received and appropriated the goods or any part thereof, he be-
' comes bound to pay reasonable price.

). c. If the third party is prevented from making the valuation by the fault of the seller or the
buyer, the innocent party may maintain suit for damages against the party in fault=y, Q:WJAJ
T e R R i $oU0 AT Buyew, N Thowd

In a contract of sale, stipulations as to time may be of two kinds:
- - Stipulations relating to time of payment, and
- Stipulations not relating to time of payment, for e.g. relating to time of delivery of goods

& Stipulations as to time for payment of price are not regarded as essence of contract, un-
less a different intention appears from the terms of the contract. Thus if the payment
is not made in time, the seller cannot avoid the contract but can claim damages. For
example A sells a laptop computer to B with a stipulation that payment should be made
within 3 days. B makes the payment after 7 days of the contract. Here A cannot avoid
the contract on the ground of breach of stipulation as to time of payment.

However, time of payment can be made essence of the contract, if there is an express
provision in the contract of sale. If there is no express provision in the contract of sale,
- with regard to time of payment, then time of payment is not deemed to be the essence
of contract.

5%




UNIT 2 : SALE OF GOODS ACT, 1930
33

of sale if an exp provision to

1 L (¢ fSuppose if time of delivery of goods is made the
A cordnod ' ale by providing express terms in this re.gal_'d - wha‘t will be
b the remedy for the buyer, if the seller does not make the delivery within the stipulated
angddsol  time? (The buyer can avoid the contract)

& It may be noted that in ordinary commercial contracts for sale of goods, time is prima
facie of the essence with respect to delivery.
]
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