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Preface

% Covers gll Study Material Questions along with Past Papers, RTP's
and MTP's.

@ Solutions are as per ICAl New Scheme of Education and Training
isswed on July 1,2023.

¢ Questions are bifurcated chapter-wise & Unit-wise.

< Each question has associated marks distribution.

% Applicable for Moy 2024 and Nov 24 exomination

Ih=clnimer
Mo part of this book shall be reproduced or copied In any form or by any means
[graphic, electranic or mechanical, including photocopying, recarding, faping, or
information retrieval system], or reproduced on any disk, tope, perforated media
or other information storage device, etc. without the written permission of the

authar. Breach of thiz conditian s lable for legal aoction.
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Chapter 1. Indian Regulatory Framework

Question 1 (Study Material)
What is Law?
Ans: Law Is a set of obligotions and duties imposed by the government for
securing welfare and providing justice to society. India's legal fromework reflects
the social, political, economic, ond cultural aspects of our vast and diversified
country.

What is the process of making Law?

Ans: When a law is proposed in parlioment it is colled a Bill. After discussion and
debate, the law is passed in Lok Sabha. Thereafter, it has to be possed in Rajyo
Sobha. It then has o obtain the assent of the President of India. Finally, the low
will be notified by the Government in the publication called the Officiol Gozette
of India. The law will become applicable from the dote mentioned in the
nofification as the effective date. Once it is notified and effective, it is called on
Act of Parlioment.

Question 3 (Study Material)
What are different types of Laws in Indian Legal System?
Ans: The laws in the Indian legal system could be broadly classified as
Follows:
{a) Criminal law iz concermed with laws pertaining to violations of the rule of law
or public wrongs and punishment of the same. Murder, rape, theft, fraud, cheating
aond assault are some examples of criminagl offences under the law.
(b} Civil Law Matters of disputes between individuals or orgonisations are dealt
with under Civil Law. Civil courts enforce the viclation of certain rights ond
chligations through the institution of a civil suit. Civil low primarily foouwses on
dispute resolution rather than punishment. Some exomples of civil offences are
breach of confract, non-delivery of goods.
(c) Common Law A judicial precedent or a cose law is common law. A judgment
delivered by the Supreme Court will be binding upon the courts within the territory
of India under Article 141 of the Indian Constitution.
{d} Principles of Natural Justice Matural justice, often known as Jus Matural deals
with certain fundamental principles of justice going beyond written low, Memo
judex in causa sua [Literally meaning “Mo one thould be made o judge in his own
couse, and it's a Rule agoinst Prejudice), oudi olterom partem [Literally meaning
“hear the other party or give the other party a fair hearing), and reasoned

by Cofly SAAQM. Supti
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decision are the rules of Matural Justice. A judgement con override or alter o
common law, byt it connot override or change the statute.

Question 4 (Study Material)
Explain Role of SEBI?
Ans: The Securities and Exchange Board of India (SEBI)
*is the regulatory body
* for securities and commodity market in India
= ynder the awnership of Ministry of Finonce within the Government of India.
* It was established on 12 April, 1988 o3 an execufive body ond was given
statutory powers on 30 lanvary, 1992 through the SEBI Act, 1992,

3 ion 5 (Study Material]
Explain functions of RBI?

Ans: Reserve Bank of India-

*is India’s Central Bonk and regulotory body respomsible for regulation of the
Iindion banking system.

=t is uncler the ownership of Ministry of Finonce, Government of India.

= It is responsible for the control, issue ond maintaining supply of the Indian rupee.

* |t also manages the country’s main payment systems and works to promaote s

economic development.

= Bhorative Reserve Bonk Mote Mudran (BREBMM) s o speciolised division of RBI
through which It prints ond mints Indian currency notes (IMR) in two of ifs currency
printing presses located in Mashik [Western India) and Dewas [Central Indba).
*RBl estoblished the MNationol Poyments Corporation of Indic aos one of fts
specialised divisions to regulote the poyment and settlement $ystems in India,
*Daposit Insurance and Credit Guarantee Corporation was established by BBl as
one of its spedialised divisions for the purpose of providing insurance of deposits
and guaranteeing of credit facilities to all Indion banks.

Q i 5 (Study M ial]
Explain in brief structure of Indian Judicial System?

Ang: When there is a dispule between citizens of bebween eitizens and the
Government, these disputes are resolved by the judiciary. The functions of
judiciary system of India are:

* Regulotion of the interpretation of the Acts and Codes,

* Dispute Resalution,

+ Promotion of foirness among the citizens of the lond.
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Chapter 2: The Indian Contract Act, 1872

Unit 1: Nature Of Contract

Question | (Study Material, Mip2 Nov 2021, Mip2 May 2022)
“All contracts are ogreements, but all agreements are nol contracts”.
Comment.
Ans: An ogreement comes into existence when one ' ks o nsal or offer
L‘a the other porty ond that COR :l'_np g FF A controct 5 an
agreament_enforceable by law. It means that to become a confract an g reament
mast give rise to o fe igotion i  prifore y lgw, If an agreement
is incopable of creating o duty_enforceable by law, it is not a contract. There can
be agreements which are not enforceable by law, such o3 social, moral or religious
agreaments. The agreement is a wider term than the
contract, All ogreements need nof necessorily become confracts but oll confracts shoil
aolways be ogreements.
All agreements are not contracts: When there is on agreement between the parties
and they do nat intend to create o legal relationship; it is nal o confroact,

Example: A invites B to see o football match and B ogrees. But A could not
manage to gel the tickets for the match, now B cannot enforce this promise againgt
A Le., no compensation can be claimed becouse this wos o secial agreement where
there was no intention to create a legol relationship.
All contracts are agreements: For a contract there must be two things;

(o) on agreement and

ib) enforceability by law.
Thus, existence of an agreement is o prerequisite existence of a contract.
Therefore, it is frue to say that all contracts are aogreements. Thus, we can say that
there can be on agreement without it becoming o contract, but we can't have o
confract without an agreemeant.

Question 2 (Study Material)
A sends an offer to B to sell his second-car for ¥1,40,000 with a condition that
if B does not reply within a week, he [(A) shall treat the offer as accepted. Is A
correct in his proposition?
Ans: Acceptance to an offer connot be implied merely from the silence of the
offeres, even if it is expressly stated in the offer itself. Unless the offeree has by
his previous conduct indicoted thot his silence omounts to acceptance, It connot be
taken as valid acceptence. So, in the given problem, if Br ins silent, it doe

s
i
o

n bank by Coy SHAJMN SlLLptl

H




Applecoble Tor May & Moy D074

gmount to goceptonce. The occceptance must be made within the time limit
prescribed by the offer. The acceptance of an offer after the time prescribed by
the offeror has elopsed will not avail fo turn the offer info o contract.

Question 3 (Study Material, Rtp May 2020, Mip] Moy 2021)
Explain the type of contracts in the following agreements under the Indian
Contract Act, 187 2:
{i} A coolie in uniform picks up the luggoge of A to be camied out of the railway
station
without being asked by A and A allows him to do so.
[ii) Obligation of Finder of lost goods to return them to the true awner.
{iii} A confract with B (owner of the factory) For the supply of 10 tons of sugar,
but before the supply is affected, the fire caught in the faclory and everything
was destroyed.
Ans: (i) It is an implied contract and A must poy for the services of the coclie
detailed by him. Implied Contracts: Implied controcts come into existence by
implication. Most often the implication is by law and or by action. 5ection 9 of the
Act contemplates such implied contracts when it loys down that in so far a3 such
proposal or aocceptance is maode otherwise thon in words, the promise is soid to
be implied.

i} Obligation of finder of lost goods to retun them to the true owner cannot be
said to arise out of o controct even in its remotest sense, as there is neither offer
ond occeptonce nor consent. These are soid to be guosi-controcts. Quagi-
Contract; & si-contract is nat an | cantr bBut it retembles a contract, I
is created by low under certain circumstances. The low creates ond enforges legal
ights ohligations when no contract exists, Such obligations are known as
gquasi-contracts. In other words, it is a contract in which there is no infention on part
of wither party to make o contract but law imposes o confroct upon the poarties.

(i} The above controct is a void contract, Veid Contract: Section 2 (j) states as

follows: “A contract which ceases to be enforceable by low becomes void when it

ceases to be enforceable”. Thus, a wai
by a court of low,

Question 4 (Study Material, Mip2 May 2021)
Shambhu Dayal started a “self-service™ system in his shop. 5mt. Prakash
enterad the shop, fook a bosket and affer taking articles of her choice into the
baskel reached the coshier For payments. The cashier refuses to accept the
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price. Can Shambhu Dayal be compelled to sell the soid articles to Smi.
Prakash? Decide as per the provisions of the Indian Contract Act,1872.
Ans: lovitetion 1o offer; The offer should be distinguished from an invitation to
offer. An offer is the final expression of willingness by the offeror 1o be bound by
his offer should the party choose to accept it. Where o party, without expressing
his final willingness, proposes certain terms on which he is willing fo negotiate, he
does not make on offer, but
invites only the other party to moke an offer on those terms. This is the basic
distinction between uH'er and invitation to offer. Thrr' disploy of grticles with o
rice in it in : i invi offer. It iz in no sense an
offer for sale, the occeplonce of which conshifules o confroct.

Conclusion: In this case, Smt. Prakash by selecting some articles and approaching
the cashier for poyment simply mode an offer to buy the articles selected by her.
If the cashier does not accept the price, an interested buyer cannot compel him to
sall,

Question 3 (Study Malterial)
State whether there is any contract in Following coses:
{a) A engages B fo do cerlain work and remuneration e be paid as fixed by
.
(b} A and B promise to pay for the studies of their maid's son
{c] A takes a seat in a public bus.
(d) A, a chartered accountant promises to help his friend to file his return.
Ans: (a] It is o valid express confract
(b] It is not o contract os it is o social ogreement
fc] It is an implied contract. A is bound to pay for the bus fore.
id] it iz o social agreement without any intention to create o legal relationship.

Question & (Study Material)
Miss Shokuntala puts in an application to be a teacher in the school. She was
appointed by the trust of the school. Her friend whe works in the same school
infarms her about her appointment informally. But later due to some internal
reasons her appoiniment was cancelled. Can Miss Shakuntala claim Ffor
damages?
Ans: Mo, Miss Shokyntalo connot claim domages. As per Section 4, communication
of acceptance is complete as against the proposer when it is put in the course of
trandmission to him.

Conclusion: In the present case, school authorities hove not put any offer letter in ~
-e

transmission. Her information from a third persan will not form part of the confract.
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Explain the type of contracts in the following agreements under the Indian
Contract Act, 1872

(i} X promise to sell his scooter to Y for ¥1 Loc. However, the consent of X has
been procured by Y at a gun point.

[ii} A bought goods fram B in 2015. But no payment was made till 2019.

fiii} G agrees to give tuitions to H, @ pre-engineering student, fram the next
maonth and H in consideration promises to pay G ¥5,000 per month.

Ans: (i) In the instant case, X is on aggrieved party and the contract is voidable
at his option but not at the option of Y. It means if X occepts the contract, the
contract becomes o valid contract then ¥ has ne option of rescinding the contract,
fii) B connot swe A for the payment in 2019 as it has crossed three years and
barred by Limitation Act. A good debt becomes unenforceable after the period
of three years as barred by Limitation Act,

(i) Where, G agrees to give fuitions to H, a pre-engineering student, from the
next month and H in consideration promises to pay G 15,000 per month, the
contract is executory becouse It is yet 1o be carried out,

Question B (Past Paper July 2021)
State with reason(s) whether the fellowing agreements are valid or void:
(i} A clavse in a contract provided thot no aclion should be brought upon in
case of breach.
{ii) Where two courts have jurisdiction to try a suit, an agreement between the
parties that the suit should be filed in one of those courts alone and not in the
other.
(it} X offers to sell his Maruti car to Y. ¥ believes that X has only Wagon R Car

bul agrees to buy it

{iv) X, a physician and surgeon, employs Y as an assistant on o salary of
#75,000 per month for o term of twe years and Y agrees not to practice as o
surgeon and physician during these two years.

Ans: (i) The given agresment is vaoid.

Reason: As per Section 28 of the Indion Contract Act, 1872, this dawse is in
restraint of legal proceedings becouse it restricts both the parties from enforcing
their legal righis.

Note: Alternatively, as per Section 23 of the Indion Contract Act, 1872, this clouse
in the agreement defeats the provision of low ond therefore, being unlawkul, is
treated as void.

{ii}) The given agreement is valid.
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Reason: An agreement in restraint of legal proceading is the one by which any
party thereto is restricted absolutely from enforcing his rights under o contract
through a Court. A confract of this nature is woid. However, in the given
statement, no absolute restriction is marked on parties on filing of sult. As per the
agreement suit may be filed in one of the courts having jurisdiction.

{iii) The said agreement is void.

Reason: This agreement is wold o3 the two parties are thinking about differant
subject matters so that there is no real consent and the agreement moy be treated
os vold becouse of mistake of fact as well as absence of consensus,

{iv) The said agreemaent is valid.

Reason: An aogreement by which any person is restrained from exercising a lowful
profession, trade or business of any kind, Is to thot extent vold. But, as an
exception, agreement of service by which an employee binds himself, during the
term of his agreement, not 1o compete with his employer is not in restraint of trade.

Question 9 (Rip Nov 2021, Rip May 2022)
Mr. Pratham applied for a job as principal of a school, The school management
decided to appoint him. One member of the school management commities
privately informed Mr. Pratham that he was oppointed but official
communication was not given from the school. Later, the manogement of the
school decided to oppoint someone else as o principal. Mr. Protham Ffiled o
swit against the school for cancellotion of his appeintment and claimed
damages for loss of salary. State with reasons, will Mr. Pratham be successful
in swit filed against school under the Indian Contract Act, 18727
Ans: Provision: As per the rules of occeprance, the accephtance should be
communicated to offeror by offeree himself or his outhorized aogent.
Communicotion of geceptonge by third person cannot be concluded in valid
goceptance.
Fact of the case: In the instont cose, Mr. Pratham applied for a job os principal
of a ichool ond one member of the school monogement committes privately
infarmed Mr. Pratham that he was ap pv:;in'hr_':-t{. Late I, the management af the schaal
appointed somecne else as a principal.

Oin the bosis of above provisions and focts, communicotion of appointment of Mr.
Pratham shouvld be made by school management committee or any authorised
agent. The communication by third person cannot be termed as communication of

ccepiance.
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Conclusion: Therefore, no valid controct was formed betwaen Mr. Prothom and
school and Mr. Prathom cannot file a suit against the school for cancellation of his
appointment.

Question 10 (Past Paper Jan 2021)
Mr. B makes a proposal to Mr. 5 by post to sell his house for F10 lakhs and
posted the letter on 10th April 2020 and the letter reaches to Mr. 5 on 12% April
2020. He reads the leter on 13th April 2020. Mr. 5 sends his letter of
acceplance on 16th April 2020 and the letter reaches Mr. B on 20th April 2020,
On 17th April Mr. 5 changed his mind and sends a telegram withdrawing his
acceplonce. Telegram reaches to Mr. B on 19th April 2020,
Examine with reference to the Indian Contract Act, 1872:
i} On which date, the offer made by Mr. B will complete?
{ii} Discuss the validity of acceptance.

{iti) What would be validity of acceplance if leHer of revocation and letter of
acceplance reached together?

Ans: (i) According to Section 4 of the Indlon Contract Act, 1872, “the
communication of offer is complete when it comes to the knowledge of the

person o whom it is mode”. When a proposal is mode by post, its communication
will be complete when the letter containing the proposol reaches the person to
whom it is mode. Further, mere receiving of the letter is not sufficient, he must
receive or read the messoge contained in the letter.

in the given question, Mr. B makes a proposal by post to Mr. 5 1o sell his house.
The letter was posted on T0*® April 2020 and the letter reaches to Mr. 5 on 12%
April 2020 but he reads the letter on 13% April 2020. Thus, the offer made by
M. B will complete on the day when Mr. 5 reads the leter, e, 13% April 2020,

{ii) When communication of acceptance is complete: Where o proposal is
occepted by a letter sent by the post, in terms of Seclion 4 of the Act, the
communication of acceptance will be complete as against the proposer when the
letter of acceptance is posted and as against the acceptor when the letter reaches
the proposer.

Revocation of Acceplance: The occeptor can revoke his cocceptance any fime
before the letter of occeptance reaches the offeror, if the revocation telegram
arrives before or af the same time with the letter of occeptance, the revocation is
absolute.

in the given gquestion, when Mr. 5 accepts Mr. B's proposal ond sends his
oeceptance by post on 16th April 2020, the communication of occeptonce as
against Mr. B is complete on 14th April 2020, when the letter is posted. As against
Mr. 5 pcceptance will be complete, when the letter reaches Mr. B ie., 20th April
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2020, Whereas, acceptor, will be bound by his acceptance only when the letter
of acceprance has reached the proposer.

The telegrom for revocation of occeptonce reached Mr. B on 1%th April 2020 Le.,
before the letter of acceptance of offer [20th April 2020). Hence, the revocation
is absolute. Therefore, ccceptance to an offer is invalid,

(iii) It will not moke any difference even if the telegrom of revocation and letter
of gcceptance would have reached on the some day, l.e,, the revocotion then also
would have been obsolute. As per low, acceptance con be revoked any-time
before the communication of acceplance is complete. Since revocation was made
before the communication of aoceplance was complete and communication can be
considerad as complete only when the letter of ccceptance reaches the proposer
i.e., Mr. B.

Question 11 (Mip] Ney 2021, Mig2 May 2022, Rip June 2023)

Rohan is running a grecery store in Delhi. He sells his grocery business,
including goodwill worth ¥1,00,000 to Rohit for a sum of ¥5,00,000. After the
sale of goodwill, Rohit mode an ogreement with Rohan. As per this
agreement, Rohan is not to open another grocery store [similar kind of
business) in the whole of India for next ten years. However, Rohan opens
ancther store in the same city two maonths loter. What are the rights available
with Rohit regarding the restriction imposed on Rohan with reference to Indian
Contract Act, 18727
Anst: Prevision: Section 27 of the Indion Controct Act, 1872 provides that any
agreamant that restraing o person from carrying on a lawful frode, profession or
business is vold ogresment. However, there are certain exceptions 1o this rule. One
of the statutery exceptions includes sale of Goodwill. The restraint as to sale of
goodwill would be a valid restraint provided-

(i} Where the restraint is to refrain from carrying on o similar business

(i} The restrain showld be within the specitied local limits

{iii) The restraint should be not to carry on the similar business after sale of

goodwill to the

buyer for o price.

(iv] The restriction should be reasonable. Reasonableness of restriction will

depend upon number of factors as considered by court.

Fact of the case: In the given case, Rohon has sold the goodwill and there is
restraint for not corrying on the some business of grocery store. However, the

restriction imposed on Bohan is unreasonable as he cannot carry similar business

in whole of India for next 10 years. The restriction on restraint to similar kind of l"
trade should be reasonoble to make it a valid agreement.




Applecoble Tor May & Moy D074

Conclusion: Therefore, Rohit connot toke any legal action ogainst Rohan as the
restriction is unreasonable as per Section 27 of Indion Contract Act, 1872, Hence,
the ogreement mode between Rohon ond Rohit in restraint of tfrode is void
ag regment,

Question 12 (Past Paper Jan 2021)
Define the term acceptance under the Indion Contract Act, 1872, Explain the
legal rules regarding o valid acceptance.
Ans: Definition of Acceptance: In terms of Section 2{b) of the Indion Confract
Act, 1872 the term acceptance is defined as “When the person to whom the
proposal is made signifies his assent thereto, proposal is soid to be cccepred. The
proposal, when accepted, becomes a promise™,
Legal Rules regarding a valid acceplance:
{1} Acceptonce can be given enly by the person te whem offer is mode, In case
of a specific offer, it con be occepted only by the persen to whom it s mode. In
case of o gengral offer, it con be accepted by any person who has the knowledge
of the offer.

{2} Acceptance must be absolute and unqualified: As per seclion 7 of the Act,

acceptance is valid anly when it is absolute and ungualified and i3 also expressed
in some wsual and reasonable maonner unless the proposol prescribes the manner
in which it must be accepted. If the proposal prescribes the manner in which it must
be accepted, then it must be accepted ococardingly.

(3) The acceptance must be communicated: To conclude a contract between the
parties, the goceplance must be communicated in some parceptible form, Further
when a proposal is accepled, the offeree must have the knowledge of the offer
made to him. If he does not hove the knowledge, there con be no acceptance. The
occeptance must relote specifically to the offer made. Then only it con materialize
into @ contract.

{4} Acceptance must be in the prescribed mode: Where the mode of acceptance
is prescribed in the proposal, it must be accepted in thot manner, But if the
proposer does not insist on the proposal belng accepted in the manner prescribed
after it hos been cccepted otherwite, Le, not in the prescribed manner, the
proposer |5 presvmed to hove consented to the aceptance.

(3) Time: Acceptance must be given within the specified time limit, if any, and if
no time s stipuloted, ccceptonce must be given within the recsonable fime ond

F]
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{&) Mere silence is not occeptance: The acceptaonce of an offer cannot be implied
from the silence of the offeree or his failure to amwer, unless the offeree has in
any previous conduct indicoted thor his silence is the evidence of acceptonce.

{7} Acceptance by conduct/ Implied Acceptance: Section B of the Act lays down
that the performance of the conditions of o proposal, or the coceptonce of any
consideration for a reciprocal promise which moy be offered with o proposal,
constitutes an acceptance of the proposal. This section provides the acceptance of
the proposal by conduct o3 against other modes of acceptance i.e., verbal or
3 AR e

Therefore, when a person performs the oct intended by the proposer as the
consideration for the promise offered by him, the performonce of the oot
constitubes accephance.

Questien 13 (Rip Deg 2022)

Mr. ¥ is o0 devoles and wants to donote an elephant to the temple as a core
part of ritual worship. He contacted Mr. X who wanted to sell his elephant. Mr.
X contracted wilth Mr. Y to sell his elephant for ¥20 Lakhs. Both were unoware
that the elephant was dead o day before the agreement. Referring to the
provisions of the Indian Contract Act, 1872, explain whether it is a void,

voidable or o valid contract.

Ans: Provision: As per Section 2{j) of the Indion Controct Act, 1872 o contract
which ceases to be enforceoble by low becomes void when it ceases to be
enforceable. The foct of impossibility may be known or unknown to the promisor
or promisee.

It moy be added by clarification here that the term “contract” shall be understood
as an “agreement”,

Thus, when the parties agree on deing something which is obviowly impossible in
itself the agreement would be void.

Fact of the case: In this case, Mr. X and Mr. ¥ were ignorant of the fact that the
elephant was deod and therefore the performance of the contract was impossible
from the very start [impossibility ab intial.

Conclusion: Hence, this contract is vold being not enforceable by law.

Question 14 (Mtpl June 2023)
Ashwin goes to the supermarket to buy an Air Conditioner. He selects o
branded Air Conditioner having a price tag of ¥40,000 after a discount of

¥3000. Ashwin reaches the cash counter to make the payment, but the cashier
says, “Somry sir, the discount was up o yesterday. There is no discount fram

today. Hence you have te pay ¥43,000." Ashwin got angry aend insisted for

v Colly SHAQN Slapta
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¥40,000. State with reasons whether under Indian Contract Act, 1872, Ashwin
can enforce the cashier to sell ot discounted price i.e., F40,000.

Ans: Provision: inwitati ffer is different from offer. Quotations, menu
cards, price tags, advertisements in newspapers for sale are not offered. These
aore merely invitations to the public to moke an offer. An Invitotion to offer Is an

oct precedent to maoking on offer. Acceptance of an invitation to an offer does

not result in the confract and only an offer emerges in the process of negotiation,

Fact of the case: In the instant case, Ashwin reaches the super morket and selects
an Air Conditioner with a discounted price tag of 40,000 but the cashier refuses
to sell ot discounted price by saying that the discount is closed from today and
requests to make full payment. But Ashwin insists on purchasing it ot a discounted
price. On the bosis of obove provisions and faocts, the price tag with Air
Conditioner was not offered. It is merely an invitation to offer. Hence, it is Ashwin
who is making the offer, not the supermarket. Coshier has the right to reject
Ashwin's offer.

Conclusion: Therefore, Ashwin cannot enforce coshier to sell ot discounted price.

Question 135 (Rip June 2023}
State which of the Following agreements are valid contracts under the Indion
Contract Act, 18727
(a) A, who owns two cars, is selling red cars to B. B thinks he is purchasing
the black car.
(b) A threatened to shoot B if he (B) did not lend him ¥2,00,000 and B agreed
to it.
(c) A agrees to sell his houvse to B for 100 kgs of cocaine (drugs).
(d) A asks B if he wants to buy his bike for ¥50,000. B agrees to buy a bike.
(&) Mr. X ogrees to write a book with o publisher. But offer a few days, X dies
in an accident.
Ans: (a) A, who cwns two cars, is selling red cars to B, B thinks he is purchasing the
black car. There is no contenius od idem and hence not a valid contract.
(b) A threatened to shoot B if he (B) did not lend him %2,00,000 and B agreed to
it. Here the ogreement is entered into under coercion ond hence not a valid
contract,
(c) A ogrees to sell his house to B for 100 kgs of cocaine [drugs). Such agreemant
is illegal as the consideration is unlawful.
(d) A asks B if he wants to buy his bike for 50,000. B agrees to buy a bike. It is
an agreement which is enforceable by law. Hence, it Is a valid confract.
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(&) Mr. X agrees to write a book with o publisher. But after o few days, X dies in

an accident. Here the contract becomes void due to the impossibility of
performance of the confract.
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Chapter 2: The Indian Contract Act, 1872

Unit 2: Consideration

Question 1 (Study Material, , Rip Nov 2020, Rip May 2021, Mip] Nov 2022)
To form a valid contract, consideration must be adequate”. Comment.

Ans: The low provides that o controct should be supported by consideration. 5o
long as comsideration existy, the Courts are not concerned to ity adeguacy,
provided it is of some value. The cdequacy of the consideration is for the parties
to consider at the fime of making the agreement, not for the Court when it s soughi
to be enforced [Bolton v. Modden).

Consideration must however, be somathing to which the low atfaches walve though
it needs not be eguivalent in value to the promite mode.

According to Explanotion 2 to Section 235 of the Indion Contract Act, 1872, an
gareement io which the consent of the promisor Is freely given s not void merely
because the comsideration is inodequate but the inadequacy of the consideration
may be taken into account by the Court in determining the question whether the
consent of the promisor was freely given.

Question 2 (Study Material, Mip May 2020)
Mr. Sehanlal seld 10 acres of his agricultural land te Mr. Mohanlal on 25th
September 2020 for ¥25 Lakhs. The Property papers mentioned a condition,
amongst other details, that whoseever purchases the land is free to use 9 ocres
as per his choice but the remaining 1 acre has to be allowed to be used by Mr.
Chotelal, son of the seller For carrying out farming or other aclivity of his
choice. On 12th October, 2020, Mr. Schanlal died leaving behind his son and
life. ©n 15th October, 2020 purchaser started construction of an avditorium
on the whole 10 ocres of lond and denied any land to the son. Now Mr.
Chotelal wants to file a case against the purchaser and get a svitable redressal.
Discuss the above in light of provisions of Indian Contract Act, 1872 and
decide upon Mr. Chotelal’s plan of action?
Ans: Provision of The Indian Conitract Act, 1872: Froblem as osked in the
guestion s based on the provisions of the Indion Contract Act, 1872 as contained
in section 2{d) and on the principle ‘privity of considerction’. Comsideration is one
of the eitential elements to make a contract valid and it can flow from the
promisee or any other person. In view of the clear language used in definition of
‘consicderation’ in Section {d), it s nol necessary tha! consideration should be
fumnished by the promisee only. A promise is enforceable if there is some
consideration for it and it is quite immaterial whether it moves from the promisee
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or any other person. The leading outhority in the decision of the Chinnoyo Vs
Romayya, held that the consideration can legitimately move from a third party
and it is on accepted principle of law in India.

Facts of the case: In the given problem, Mr. Schanlal has entered inte a contract
with Mr. Mohanlal, but Mr. Chotelal hos not given any comsideration to Mr.
Mohanlal but the consideration did flow from Mr. Sehanlal ta Mr. Mohanlal on the
behalt of Mr. Chotelal and such consideration from third party is sufficient 1o
enforce the promise of Mr. Mohanlal te allow Mr. Chotelal to vse 1 acre of land.
Further the deed of sale and the promise made by Mr. Mohonlal to Mr. Chotelal
to allow the vse of 1 acre of land were executed simultaneously and therefore
they should be regarded a3 one fronsaction and there wos sufficient consideration
for ir.

Margowver, it is prq:r-aidr:d in the law that “in cate covanant runninﬂ with the |1_'.|n|:.|ll
where a person purchases land with notice that the owner of the land is bound by
certain duties offecting land, the covenant affecting the lond may be enforced by
the successor of the seller,

Conclusion: In such a cose, third porty to o contract can file the suit although it
has not moved the consideration. Hence, Mr. Charelal is entitled to file o petition
against Mr. Mohanlol for execution of confract.

Question 3 (Mtp2 May 2021, Mip] June 2023)

Define considaration. Slobe the characieristics of a valid consideration.
Ans: Definition of Consideration-Section 2(d): “When at the desire of the

promisor, the promise or any other person hos done, or does or abstains from

doing of promises o do or abstain from doing something, such an oct ar abstinence
or promise i3 called consideration for the promise”

The gssentiol characteristics of a valid consideration ore os follows:
o, Consideration must move al the desire of the promisor,
b. It moy procead from the promisee or any other person on his behalf.
¢ It may be executed or executory, It may be post, present or future.
d. It must be real and hove some value in the eyes of low.
e. It must not be something which the promizor is already legally bound to
da,
f. It mast not be unlawful, immoral or opposed to public policy.
g. Inodequacy of consideration does nof invalidote the contract. Thus, it
nead not be proportionate to the volue of the promise of the other.
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h. It moy comprise of some benefit, profit, right or interest accruing to one
or some loss, detriment, obligation or responsibility vndertaken by the other.

Question 4 (Past Paper Jan 2021, Past Paper May 2022)
“Meo consideration, ne contract” Comment.
Ans: Mo consideration, no confrack: Every agreement, to be enforceable by low
marst be supported by valid consideration. An agreement mode without any
consideration is vold, A grotvitous promise maoy form a subject of a moral
ebligation and may be binding in honour byt it does not cowse a legal
riespeonsi bility.
Exomple: A promises to pay 100 to B. This promise connot be enforced by B
becouse he is not giving anything to A for this promise. No consideration; no
contract is a general rule. However, Seclion 25 of the Indion Controct Act
provides some exceptions to this rule, where gn ogreement without consideration
will be valid and binding.

These exceptions ore a3 follows:

{1} Natural Love & Affection [Section 25 (1)]: Where an agreement is expressed
in writing and registered under the low for the time being in force for the
registration of documents and Is mode on occount of natural love and affection
berween the parties standing in neor relation to each other, the agreement is
enfarceable, even though the comideration is absant.

{2) Compensation for post voluntary service [Section 25 (2)]: A promise to
compensate, wholly ar i part, a perton who hat already voluntarily done
something for the promisor, is enforceable even without consideration.

{3} Promise to pay time barred Debt [Section 25 [3)]: The agreement is valid
provided it is made In writing and s signed by the debtor or by his agent
outhorized in that behalf,

(4} Completed Gift = [Explonation 1 to Section 25]): As per explonation 1 fo
section 25, nothing in section 25 shall offect the validity as between donor ond
done, on any gift actually made. Thus, gifts do not require any consideration.

[5) Agency (Section 185): No consideration is necessary o create an ogency.

{&) Bailment (Section 148): Mo consideration is reguired fo offect the confract of
bailment.

{7} Charity: If o promise undertakes the liability on the promise of the person to
contribute to charity, there the contract shall be valid,

1f-]
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Question 5 (Past Paper Dec 2020, Rip May 2021)
In light of provisions of the Indian Contract Act, 1872 answer the following:
Mr. ¥ given loan to Mr. G of #30,00,000. Mr. G defaulted the loan on due date
and debt became time barred. After the time barred debt, Mr. G ogreed to settle
the full amount to Mr. Y. Whether acceptance of fime barred debl Contract is
enforceable in law?
Ans: Provision: Promise to pay time=barred debts = Section 25 (3): Where there
is an agreement, made in writing and signed by the debtor or by his ogent, 1o
pay wholly or in part a time barred debt, the agreement is valid and binding
even though there is no consideration,
Fact of the case: In the given case, the loan given by Mr. Y to Mr. & has become
time barred. Thereafter, Mr. G agreed to make payment of full amount to Mr. Y.
Conclusion: RBeferring to obove provisions of the Indion Contract Ace, 1872
contract entered between parties’ post time barred debt is valid so, Mr. G is
bound to pay the ogreed omount to Mr Y provided the above-mentioned
conditions of section 25 (3] are fulfilled.

Question & (Rip Nov 2021, Mip] Nev 2022, Rip June 2023)
Mr. Ram Lal Birla was a big businessman of city Pune having two sons and
one marricd daughter. He decided to gift his one house to his daughter. For
this purpose, he called his lawyer ot his house and made a written document
for such gift. The lowyer advised him to get the transfer document properly
registered. When they both were going for registration of document, they met
with an accident and both of them died. Later, his daughter found the
doecument and claimed the house on the basis of that doecument. Explain,
whether she can get the house as gift under the Indian Contract Act, 18727

OR

Mr. Shyam Mundra was a big businessman having one son and one married
daughter. He decided to give his house to his daughter. For this purpose, he
called his lawyer al his house and made a written document for such a gif.
The lawyer advised him to get the transfer document properly registered.
When they both were going for registration of documents, they met with an
accident and both died. Later, the daughter found the document and claimed
the house on the basis of that document. Explain whether she can get the
house as a gift under the Indian Contract Act, 18727
Ans: Provision: Section 25 of indion Controct Act, 1872 provides that an
ggreement mode without consideration is volid if it is expressad in writing and
registered under the low for the time being in force for the registration of

e
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documents and is mode on account of notural love and offection between parties
standing in @ near relation to each other.

Fact of the case: In the intant cose, the ramfer of houte made by Mr. Bam Lal
Birla on ooccount of natural love ond affection between the parties standing in
near rebation to each other is written but not registered,

Conclusion: Hence, this fronsfer is not enforceable ond hizs doughter connot get
the house as gift under the Indion Contract Act, 1872,

Question 7 (Rip May 2020)
“Only a person wheo is party to o contract con sue on it”. Explain this statement
and describe its exceplions, if any.
Ans: Though under the Indion Contract Act, 1872, the comnsideration for an
agreement may proceed from o third party, the third party cannot sue on contract,
Oinly o person who 5 party to o contract can sue on it Thas, the concept of stranger
to consideration is valid and is different from stranger to o contract.
The oforesaid rule, that stronger to o confract cannat sue is known as o “doctrine
of privity of contract™, is hawever, subject to certain exception.

In other words, even a siranger to a contract may enforce a claim in the
following cases:

(1) In the case of trust, a beneficiary can enforce his right under the trust, though
he was not a party 1o the confract betwean the settler and the trustes,

(2} In the case of a family settlement, if the terms of the settlement are reduced
into writing, the members of family who originally hod not been parties to the
settlement may enforce the agreement.

{3} In the case of certlain marrioge conlracts, expenses made on the partition of
the Hindu a female member can enforce a provision for marriage Undivided
Family.

{4} In the case of assignment of a contract, when the benefit vnder o contract

has been assigned, the assignee can enforce the confract.

{5} Acknowledgement or estoppel = where the promisor by his conduct
ocknowledges himself o3 an agent of the third party, it would resull inte a binding
chligotion towards third party.

(&) In the case of covenant running with the land, the person who purchoses
land with notice that the owner of land s bound by cerain duties affecting lond,
the covenant affecting the land moy be enforced by the successor of the seller.
{7} Contracts entered into through an agent: The principol con enforce the
contracts entered by his agent where the agent hos acted within the scope of his
authority and in the name of the principal.

g
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Question 8 (Past Paper Nov 2022)

Explain the following statements in the light of provisions of Indian Contract
Act, 187 2:
(i} "Agreemenis made out of love and affection are valid agreements.”
{ii}) "Promise to pay a time barred debl cannet be enforced.”
Ans: (i) Agreements made out of love and affection are valid agreements: A
written and registered agreement based on natural love ond offection between
the parties standing in near relotion {e.g., husband and wife] to eoch other is
enforcecble even without consideration.
The various conditions to be fulfilled as per Section 25(1) of the Indian Contract
Act, 1872:

(A) It must be made out of natural love and affection between the parties.

(B) Parties must stand in near relationship to eoch ather.

(C) It must be In writing.

(D] It must also be registered under the law.
Hence, the agreements made out of love and affection, without consideration, shall
be valid, if the above conditions are fulfilled.

{ii} Promise o pay a fime barred debt connot be enforced: According to Section
25(3) of the Indion Contract Act, 1872, where o promise in writing signed by the
person making it or by his authorised agent, is mode to pay o debt barred by
limitation is valid withouwt consideration. Hence, this statement i not correct.

Mote: The above statement can be correct also on the basis of the “"Discharge of

Contract by Lapse of time”™ os per Limitation Act, 1943, and occordingly it can be

mentioned that contract should be performed within a specified pericd as
prescribed by the Limitotion Act, 1953 and if no oction is token by the promisee
within the specified pericd of Emitation, he is deprived of remedy at low.
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Chapter 2: The Indian Contract Act, 1872

Unit 3: Other Essential Elements OFf A Contract

Question 1 (Study Material, Rtp Nov 2021)
“An agreement, the meaning of which is not certain, is void". Discuss.
Ans: Agreement-the meaning of which i3 uncertain (Seclion2?): An agreement,
the meaning of which is pot certgin, is void, but where the meaning thereof is
copable of being made certain, the agreement is volid. Example: A agrees to sell
B "o hundred tons of oil”, There is nothing whatever to show what kind of oil was
intended. The agreement is void for uncertainty. But the agreement would be valid
if A wos dealer only in coconut oll; becouse in such o case its meaning would be
capable of being mode certain

Question 2 (Study Material)
“Though @ miner is not competent to contract, nothing in the Contract Act
prevents him from making the other party bound to the miner”. Discuss.
Ans: Minor can be o beneficiary or can toke benefit out of a contract: Though o
minar is not compatent to confract, nothing in the Contract Act prevents him from
making the other party bound to the minor. Thus, o promissoery note duly executed
in favour of o minor s not void and can be sved vpon by him, becouse he though
incompetant to contract, may yet accept a benefir.
A _minor connot become partner in o parmership firm. However, he may with the
consent of gll the partnars, be gdmitted to the banefits of portnership (Section 30
of the Indion Parmership act, 15%32).
Example: A mortgage wos executed in foveur of a minor. Held, he con get a
decree for the enforcement of the mortgage.

Q ion 3 (Study M ial, Rip Dec 2022]
A student was induced by his teacher to sell his brand, new car to the later at
less than the purchase price to secure more marks in the examination.
Accordingly, the car was sold. Howewver, the Father of the student persvaded
him ta sue his teacher. State whether the stodent can suve the teacher?

Ans: Yes, A con sue his teacher on the ground of undue influence under the
provisions of Indion Contract Act, 1872,

According to section 16 of the Indion Controct Act, 1872, "A contract is said 1o
be induced by ‘undue influence” where the relations subsisting befween the parfies

are such that one of the parties is in o position 1o dominate the will of the other I""l
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and he uses thot position to obtain an unfair odvantage over the other”, A person
is deemed to be in position 1o dominate the will of onother:

(o) Where he holds a real or apparent authority over the other; or

(k] Where he stands in a fiduciary relationship to the other; or

] Where he makes a controct with @ person whose mental capacity is tempaorarily
or permonently affected by reason of age, illness or mental or bodily distress.
Example: an old illiterate person,

A contract brought a3 o result of coercion, undue influence Froud or
misrepresentation would be voidable at the option of the person whose consent
was coused,

rigl)
Explain the concept of ‘misrepresentation’ in mabers of contract. Schon
induced Suraj to buy his motorcycle saying that it was in o very good
condition. After taking the motarcycle, Suraj complained that there were many
defects in the motorcycle. Sohan proposed to get it repoired and promised fo
pay 40% cost of repairs. Afer few daoys, the motorcycle did not work at all.
MNow Suraj wants to rescind the contract, Decide giving reasons whether Suraj
can rescind the contract?

Ans: Misrepresentation: According to Section 18 of the Indion Controct Acy,

1872, misrepresantation Is:

1. When o person positively asserts that o foct i true when his information does
not warrant it to be so, though he believes it o be frue.

2. When there is any breadh of duty by a person, which brings on advantage to
the person committing it by misleoding onother to his prejudice.

3. When o party couses, however, innocently, the other party to the agreement to
make o mistake as to the substonce of the thing which is the subject of the
Qg Feament.

The aggrieved party, in case of misrepresentation by the other party, can avoid
or rescind the contract [Section 19, Indian Contract Act, 1872]. The aggrieved
party loses the right to rescind the contract if he, after becoming oware of the
misrepresentation, tokes o benefit under the contract or in some woy affirms i,

Accordingly, In the given case, Sura] could not rescind the contract, as his
occeptance to the offer of Schaon to beor 40°%% of the cost of repairs impliedly
amount to final acceptance of the sale.
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Question 3 (Study Material, Rtp May 2020, Mtp May 2020, Rip Nov 2020,
Rip May 2021)
Mr. SAMANT owned a motor car. He approached Mr. CHHOTU and offered fo
sell his moter car or ¥3,00,000. Mr. SAMANT told Mr. CHHOTU that the melor
car is running al the rate of 30 KMs per litre of petrol. Both the fuel meter and
the speed meter of the car were working perfectly. Mr. CHHOTU agreed with
the proposal of Mr. SAMAMNT and tock delivery of the car by paying
¥3,00,000/- to Mr. SAMANT. After 10 days, Mr. CHHOTU came back with the
car and stated that the claim made by Mr. SAMANT regarding fuel efficiency
was nol correct and therefore there was o cose of misrepresentation. Referring
to the provisions of the Indian Contract Act, 1872, decide and write whether
Mr. CHHOTU can rescind the contract in the above ground.
Ans: Misrepresentalion: According to Section 18 of the Indion Confroct Act,
1872, misrepresantation Is:
1. When a person positively asserts that a fact is tree when bis information
does not warrant it to be so, though he believes it 1o be true.
2. When there is ony breach of duty by a perion, which brings on
advantage to the person committing Bt by misleading onother to his
prejudice.
3. When o party couses, however, innocently, the other porty to the
ogreement to moke o mistake as to the substance of the thing which is the
subject of the agreement.

The aggrieved party, in cose of misrepresentation by the other party, can avoid
or rescind the contract [Section 19, Indian Contract Act, 1872]. The aggrieved
party lases the right 1o rescind the contract if he, after becoming oware of the
misrepresentation, tokes o benefit under the contract or in some way affirms it
Accordingly, in the given cose, Surcj could not rescind the controct, os his
occeptance to the offer of Schan to bear 4054 of the cost of repairs impliedly
amount to final acceptance of the sale.

Question & (Study Material, Mtp Nov 2020, Past Paper Dec 2021)
Ishaan, aged 16 years, was studying in on engineering college. On 15t March,

2018 he tock a loan of ¥2 lakhs from Yishal for the payment of his college
fee and agreed to pay by 30* May, 2019, Ishaan possesses assets worth ¥15
lakhs. On due date Ishaan fails to pay back the loan to Vishal. Vishal now
wants to recover the loan from Ishaon out of his assets. Decide whether Vishal
would succeed referring to the provisions of the Indian Contract Act, 18712,
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Ans: According to Section 11 of the Indian Contract Act, 1872, gvary person is
ompetent to contract who is of age of majority according to the law to which
he is subject, ond who is of sound mind ond is not disqualified from contracting by
any law to which he is subject. A person who has completed the age of 18 years
is @ mojor and otherwise he will be treated as minar. Thus, Ishoan who is o minor
is incompetent 1o confract and any agreement with him is void [Mohori Bibi Vs
Dharmo Das Ghose 1903].

Section &8 of the Indian Confract Act, 1872 however, prescribes the liability of o
minor for the supply of the things whi the necessaries of life to him. It says
that though minor is not personally liable 1o pay the price of necessaries supplied
to him or money lent for the purpose, the supplier or lender will be entifled to
claim the money/price of goods or services which are necessaries suited 1o his
condition of life provided that the minor hos o property.

The llability of minor is onl xtent of the ming « Thus, acoording
to the above provision, Vishal will be entitied to recover the omount of loan given
te Bhaan for payment of the college fees from the property of the minor.

Question 7 (Mip Moy 2020, Mipl May 2021)
F sells by auction te G a horse which P knows to be unsound. The horse
appears to be sound but P knows about the unsoundness of the horse. s this
cantract valid in the following circumstonces:
{a) If P says nothing about the unsoundness of the horse to Q.
{b) If P says nothing about it lo Q@ who is P's daughter who has just come of
age.
(c) If @ says to P “If you do not deny it, | shall assume that the horse is sound.™
P says nothing.
Ans: According to section 17 of the Indian Contract Act, 1872, mere silence as to
facts likely 1o affect the willingness of o person to enter into a contract is not froud,
unless the circumstances of the case are such that, regard being had to them, it is
the duty of the person keeping silence to speak, or unless his silence is, in itself,
equivalent to speech. Hence, in the instant case,

(@) This controct Is valid since os per section 17 mere silence as to the facts likely
to affect the willingness of o person to enter into o contract is not fraud. Here, it
is not the duty of the seller fo disclose defects.

(k) This contract is not valid since as per sechion 17 it becomes P's duty to tell &
obout the vniowmdnes: of the horse becouse o Fdudory relationship exisfs

between P and his daughter . Here, P's silence Is equivalent to speech and hence E-'i

amounts to frowd,
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fc) This controct is not valid since as per seclion 17, P's silence is equivalent 1o
speech ond hence amounts to fraud.

Question 8 (Rip Nov 2021)
*An agreament, the meaning of which is not cerfain, is veid". Discuss.

Ans: Agreement-the meaning of which is uncertain [Section29): An agreement,
the meaning of which s not ceraln, is voild, but where the meoning thereof is

capable of being made certain, the agreement is vglid. Example: A agrees to sell

B “o hundred tons of oil”. There is nothing whatever 1o show what kind of ol wis
intended. The agreement is void for uncertainty. But the agreement would be valid
if A was dealer only in coconut oil; because in such o case its meaning would be
capable of being mode certoin

Question 9 (Mip2 Nov 2022)

X aged 16 years borrowed a loan of ¥50,000 for his personal purposes. Few
moniths later he hod become major and could not pay back the amouni
borrowed, on due date. The lender wants to file a suit against X.
Ans: Provision: According to Section 11 of the Indion Contract Act, 1872, every
person is competent to contract who is of the age of majority according to the law
to which he is subject and therefore, 0 minor i not competent 1o controct and any

with or i i id_fr inning. A minor connot
ratify it on attaining the majority as the original agreement is void ab initig.
According to Section 68 of the Act, o claim for necessaries supplied to a minor is
enforceable by low.
Mecassaries mean those things that are essentially needed by a minor. They cannct
inchede luxuries or costly or unnecessary orficles.

Fact of the case: In the present cose, X, the borrower, was minor af the time of
taking the loan, therefore, the agreement was void ab initio. Attaining mojority
thereafter will not validate the confroct nor X con ratify i, The loan waos for
personal purposes and not for necessaries supplied to him.

Conclusion: Hence, the lender cannct file o sult against X for recovery of the loan
as it is not enforceable by low.

Question 10 (Mip] Mov 2021)
Explain the term "Coercion™ and what are the effects of coercion under Indian
Contract Act, 1872,

Ans: Coercien (Section 15 of the Indian Contract Act, 187 2): “Coercion’ is the ~

committing, or threatening fo commit, any oct forbidden by the Indian Penal Code
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or the unlawful detaining, or threatening to detain any property, to the prejudice
of any person whatever, with the intention of cousing any person 1o enter info an
agreament.”

Effects of coercion under section 19 of Indian Contract Act, 1872

il Contract induced by coercion is woidable ot the option of the party whose
consent was 5o obtained,

{ii) As to the consequences of the rescission of voidable comtroct, the porty
rescinding a void contract should, if he has received any benefit, thereunder from
the other party to the controct, restore such benefit 5o for oz may be applicable,
to the person from whom it was received,

fiii} A person to whom money hos been paid or anything delivered under coercion
must Fepay of return it

Question 11 _[(Rip May 2020]
Explain the circumstances in which the person is deemed fo be in a position to
dominate the will of the other person under the Indian Confract Act, 1872,
Ans: Position to dominate the will: A person is deemed to be in such position in
the following circumstonces:
{a) Real and apparent autharity: Where a person holds a real authority over the
other as in the cose of moster and servant, doctor and patient and etc,
(b} Fiduciary relationship: where relaticn of trust and confidence exists between
the parfies to a confract. Such type of relationship exists between father and son,
solicitor and client, husbond ond wife, creditor and dabtor, et
{c) Mental distress: An undue influence con be used against a persen fo get his
consent on a contract where the mental copaocity of the person is temporarily or
permonently affected by the reason of mental or bodily distress, iliness or of old
age.

{d} Unconscionable bargains: “Where one of the parties to a controct Is in o

position fo dominote the will of the other and the confract is apparently
unconscionable Le., uwnfair, it 5 presumed by law that consent must have been
chtained by vndue influence. Unconscicnable bargaoins are witnessed mostly in
money-lending transoctions and in gifs.

Question 12 (Rip May 2020]
What is o waogering agreement? Describe the transocdlions which resembles
with wagering fransactions but are not void.
Ans: Waogering agreement (Section 30 of the Indian Contract Act, 1872): An
ggreement by woy of 0 woger is void. It is an agreement invalving poyment of




Apphicobile for May & MNev 2074

sum of money upon the determination of on uncertain event. The essence of o
wager is that each side should stand to win or lose, depending on the way an
uncartain event takes place in reference fo which the chonce is taken and in the
occurrence of which neither of the parties has legitimate interest. Exomple: A
agrees to pay £50,000 to B if it rains, and B promises to pay a like amount to A
if it does not rain, the agreement will be by way of wager. But if one of the
parties has control over the event, agreement is not a wager.

{i} Chit fund: Chit fund does not come within the scope of wager (Section 30). In
cose of a chit fund, o certain number of persons decide to contribute a fixed sum
for o specified period and ot the end of o menth, the amount so contributed is
poid to the hecky winner of the lucky draw.

{ii) Commercial transaclions or share markel ransactions: In these fransactiong
in which delivery of goods or shares is infended to be given or token, do not
amount Ho wagers

(iii) Games of skill and Athletic Competition: Crossword puzzles, picture
competitions ond athletic competitions where prizes are awarded on the basis of
skill and intelligence are the gomes of skilband hence such competition are valid.
According to the Prize Competition Act, 1955 prize competition in games of skill
are not wagers provided the prize money does not exceed 21,000,

{iv] A contract of insurance: A confract of insurance is a type of contingent
contract and is valid under low ond these contracts are different from wagering
agreaments.

Question 13 (Fast Paper May 20232)

Srishti, @ minor, falsely representing her age, enters into an agreement with

an authorised Loptop dealer Mr. Gupta, owner of 5P Laptops, for purchose of
Laptop on credit amounting ¥&0,000/- for purchasing a laptep, on 1" Augus!
2021. She promised to pay back the outstanding amount with interest @ 16%
p-a. by 31% July 2022, She told him that in case she won't be able to pay the
oubstanding amount, her father Mr. Rom will pay bock on her behalf. ARer
One year, when Srishti was asked to pay the outstanding amount with interest
she refused to pay the amount and told the owner that she is miner and now
he can't recover a single penny from her.

She will be adult on 1% Januvary 2024, only after that agreement can be
ratified. Explain by which of the following way Mr. Gupla will succeed in
recovering the outstanding amount with reference to the Indian Contractk Act,
1872.

by Coily SAAQM. Supti
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(i) By filing o case against Srishh, o minor for recovery of outstanding amount
weith inberesi?

(if) By filing a case against Mr. Ram, father of Srishti for recovery of
ouistanding amount?

{iii) By filing a cose against Srishti, @ minor for recovery of oulstanding amouni
after she attains maturity?

Ans: A confract made with or by a minor is void ab-initie: Fursvant fo Section
11, o minor is not competent to contract and any agreement with or by o minor is
void from the very beginning.

[i] By following the above provision, Mr. Gupta will not succeed in recovering the
cutstanding amount by filing o cose against Srishti, a minor.

(i) Minor cannot bind parent or guardian: In the obsence of outhority, exprass
or implied, o minor is not capable of binding his parent or guardian, even for
necessaries. The parents will be held liable only when the child is octing as an
agent for parents.

In the instant case, Mr. Gupta will not succeed in recovering the cutstanding amount
by filing o cose against Mr. Ram, Father of Srishti.

{ifi} No ratification after attaining majority: A minor cannat ratify the agreement

on aftaining mojority as the original agreement is void ab initic ond o void
agreament can never be ratified,

Hence, in this case also, Mr. Gupta will not succeed in recovering the cutstanding
amount by filing o case against Srishti, after she attains majority.

Question 14 (Past Paper Dec 2020)
Mr. X a businessman has been fighting a long-drawn litigation with Mr. ¥ an
indusirialist. Te support his legal campaign, he enlists the services of Mr. Ca
Judicial officer stating that the amount of ¥10 lakhs would be paid to him if
he does not take up the brief of Mr. ¥. Mr. C agrees but, at the end of the
litigation Mr. X refuses to pay to Mr. C. Decide whether Mr. C can recover the
amount promised by Mr. X under the provisions of the Indian Controct Act,
18727
Ans: Provision: The problem os asked in the question is bosed on Section 10 of
the Indion Contract Act, 187 2. This Section says that all ogreements are confrocls
if they are made by the fres coment of the parties competent 1o contract, for
lowful consideration ond with a lowful object and are not expressly declared to
be void. Further, Section 23 also states thot gvery agregment of which the obigct
is unlerwful i woid.
Accordingly, one of the essential elements of o valid contract in the light of the
soid provision is that the agreement entered info must not be which the law
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dedares to be either illegal or void. An illegal ogreement is on ogreement

Fact of the case: The given instance is a cose of interference with the course of
justice and results os opposed to public policy. This con also be colled as an
agreement in restraint of legal proceedings. This ogreement restricts one's right
to enforce his legal rights. Such an agreement has been expressly declared to be
vold under section 2B of the Indian Confract Act, 1872,

Conclusion: Hence, Mr. C in the given cose cannot recover the amount of 210
lakh promised by Mr. X becouse it is o void agreement and cannot be enforced
by low.

Question 13 (Post Poper Dec 2020)

Define Misrepresentation and Fraud. Explain the difference betwean Fravd and
Misrepresentation as per the Indian Contract Act, 1872,
Ans: Definition of Froud under Section 17 of the Indian Contract Acl, 1872:
Frowd meons ond includes any of the following octs committed by o party to o
contract, or with his connivance, or by his agent, with an intent to deceive anather
party thereto or his agent, or to induce him to enter info the contract:

(1) the suggestion, as a fact, of that which i3 not true, by one who does not

belisve it to be true;

(2] the active concealment of o foct by one having knowledge or belief of

the fact;

{3) @ promise made without any intention of performing it;

(4) any other act fitted to decaive;

2] any such oct or omission a3 the low specially declares to be froudulent.

: Section 18 of the Indian C \et, 1872, mi i
and includes-

(1] the positive assertion, in @ monner not warranted by the information of the
person making it, of that which is not true, though he believes it to be frue;

(2) any breach of duty which, without an intent to deceive, gains an advantage to
the person committing it, or anyone claiming vnder him; by misleading ancther to
his prejudice or to the prejudice of anyone claiming under him;

(3] causing, however, innocently, a party 1o an agreement to make o mistake as
to the substance of the thing which is the subject of the agreement.

Distinction between Fraud and misrepresentation:




Basis of

difference

Intention

Enowledge
of truth

Rescission

of the

contrach
and claim

for

damages
Means to
discover
the truth

Fraud

hiding the truth.

The person making the suggestion
believes thot the statement as
untrge,

The injured party can repudiate the
contract and claim domages.

The party using the froudulent act
cannot secure or protect himself by
saying that the injured party had
reand to discover the fruth,
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Misrepresentation

There is no such intenfion 1o deceive
the ather party.

The person moking the statement
believes it to be true, although it is
not frue,

The injured party s entiled to
repudiote the controct or sue for
resfitution byt  connot the
damages,

claim

Party can always plecd that the |
injured pariy hod the means to
discover the truth.

Question 16 (Rip Moy 2021, Past Poper Jon 2021}

Mr. 5 oged 58 years was employed in a Government Depariment. He was
going to retire after hwo years. Mr. D made o propesal to Mr. 5 1o apply for
voluntary retirement from his post so that Mr. D can be appointed in his place.
Mr. D offered a sum of #F10 Lakhs as consideration to Mr. 5 in order o induce
him ta retine.

Mr. 5 refused at first instance but when he evaluated the amount offered as
consideration is just double of his cumulative remuneration te be received
during the tenure of two years of employment, he agreed to receive the
consideration and accepted the above agreement to receive money to refire
from his office.

Whether the above agreement is valid? Explain with reference to provision of
indian Controct Act, 187 2.

Ans: Provision: Seclion 10 of the Indian Contract Act, 1872 provides for the
legality of consideration ond objects thereto. Section 23 of the said Act also states
that every agreement of which the object or consideration is unlawful is void.

The given problem talks about entering into an agreement for traffic relating to
public office, which is opposed to public policy. Public policy reguires that there
should be no money consideration for the oppointment to an office in whidch the




Applcobls Tor Moy & Moy 2074

public is interested. Such consideration poid, being cpposed to public policy, s
e ful.

Fact of the case: In the given case, Mr. 5, who was going to be retired after two
years was proposed by Mr. D, to apply for voluntary retirement from his post, in
order that he con be oppointed in his place. In liew of thot Mr. D offered Mr. S5 @
sum of T10 lakh as consideration. Mr. 5 refused initiclly but later accepted the
said offer to receive money to retire from his

office,

Conclusion: Mr. 5's promise of sale for Mr. D, on employment in the public services
is the consideration for Mr. D's promise to pay %10 lakh. Therefore, in terms of
the obove provisions of the Indion Controct Act, the soid agreement is not valid.
It is void, as the consideration being cpposed to public policy, Is unlawful.

Quastion 17 (Mip2 May 2022}
Mr. Joy owns two flats in a building. He wanted to sell flat no. 101 to Mr. Roy.
Mr. Joy offered to sell his flat ne. 101 to Mr. Ray, but Mr. Roy thought that Mr.
Joy wanted to sell flat ne. 102 and said yes For the agreement. Considering
the provisions of Indion Controct Act, 1872, discuss the validity of such a
contrack.
Ans: Provision: Section 10 of Indian Controct Act, 1872 loid done the gitential
elements of o valid contract. One of the essential elements of valld contract is free

consent. Consent is on exprass willingness or giving voluntary permission or
agreeing to something. Section 13 further clarify’ i
to conggent when the

Fact of the case: In the present case, both the parfies have given o free consent
but they are not consenting for the same thing in the same sense. Mr. Joy wonts 1o
sell flat no. 101 and Mr. Roy hos agreed the contract thinking that it's flar no.
102.

Conclusion: Hence, the agreement would be invalidoted ot the inception
[beginning] stage itself becauvse both the parties did not agree about o thing [sale
of flat) in the some sente. Henoe, both the parties did not have mutual consent for
the contract; therefore, it is not a valid confract.

Question 18 (Past Paper Dec 2020)
Enumerate the differences between "Wogering Agreemenis’ and 'Contract of
Insurance’ with reference to provision of the Indian Contract Act, 1872.
Ans: Distinction between Wagering Agreement and Contract of Insurance

30
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Consideration

' Insurable
Interest

. Contract of

Indemnity
" Enforceability |

Fremivm

Public
Welfare

Wagering Agreement

It ks @ promise fo POy Money or
money's worth on the happening
or non-happening of on uncertalin
awant,

There is no consideration between
the i furst

two poarties. There

gaombling for money.

There is no property n cose of
wagering agreement. There s
life and

betting on other's

properties.

Loser haos to pay the fixed amount

on the happening of an uncertain
EvEnt,

It is void and unenforceable
agreasment.

Mo such logical cakculations are
required in cose of wagering
agreameant,

They hove been m-.gn.rded. as
against the public welfare.

\
}
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Contract of Insurance

It is o contract to indemnify the
loss.

The crux of the insuronce confract is
the mutual consideration [premivm
and compeansation amount],

Insured party hos an insurable
interest in the life or property
sought to be insured.

Except for life insurance, the
contract of Insurance indemnifies the
insred person against loss

It is valid and enforceable

Calculation of premivm is based on
scientific and actuarial caloulation of
risks.

They are beneficial fo the

sociely.

Question 19 (Rip May 2022)
A enters inte a contract with B that he [A) sells his house for ¥10,00,000 to B.
Further they both signed an ogreement that if B uses the house for gambling
purposes, then B shall pay A ¥50,000 for if. B agreed to this, however after a
vear of sale, B started gambling business in that house. Can A claim 50,000
from B? Discuss with reference to the provisions of Indian Confract Act, 1872,
Ans: Provision: According fo Section 24 of the Indion Controct Act, 1872, in an
agreement, where some part of the object is legal and the other part ks illegal,
the question arises about the validity and enforceability of such agreements.
Whare the | art con be severed ond divided, ond separated

ort of the object is void,

Fact of the case: In the given case, A sells the house to B, s a volid tronsaction as

the sale of house and consideration paid for the same ie., ¥10,00,000 is valid

and enforceable. However, the agreement to pey £50,000 for gembling done in I:-"h

the house is illegal ond thus void.
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Conclusion: Hence, in the instant cose, sale of house agreement is valid
agreement and gambling agreement is illegal ond not enforceable by law.

Question 20 (Rtp Moy 2022}
Chandan was suffering frem some disease and was in great pain. He went fo

Dr. Jhunjhunwala whese consuliation fee was ¥300. The doctor agreed to
treat him but on the condition that Chandan hod to sign o promissory note of

¥5000 payable to doctor. Chandan signed the promissory note and gave it to

doctor. On recovering from the disease, Chondan refused to honour the
promissory note. State with reasons, can doctor recover the amount of
promissory note under the provisions of the Indion Contract Act, 18727

Ans: Provision: Section 156 of Indion Contract Act, 1872 provides that a contract
is said to be induced by “undue influence” where the relations subsisting between
the parties are such that one of the porfies is in o position to dominate the will of
the other and uses that position to obtain an unfoir advantage over the other.
Furthar, o person is deemed to be in o position to dominate the will of onother—
la] where he helds a real or apparent authority over the other, or

ib] where he stands in o fiduciory relotion to the other; or

lc) where he mokes o contract with a person whose mental capacdity Is temporarily
or permonently affected by reason of age, illness, or mental or bodily distress.
Secltion 19A provides that when consent o on agreement i3 coused by undue
influence, the cgreement is o contract voidable at the option of the porty whose
consent was o cavsed. Any such contract may be set aside either absolutely or, if
the party who was entitled to aveid it has received any benefit thereunder, upon
such terms and conditions os to the Court moy seem just.

Facts of the cose: Chandan signed the promissory note under undue influence
opplied by doctor.

Conclusion: Hence, Dr. Jhunjhunwaola cannot recover the amownt of promissory
note but can daim his normal consultation fee from Chondan,

Question 21 (Mip2 May 2032, Rip Dac 20232)

Karan agreed to purchose wooden table For his study room from Mr. X. Table
wias in good condition and was examined by Koran before purchasing. He
found no defects in it and paid F20,000 for that table. Later on, it was found
that one leg of table is broken, and Mr. X has posted the wood and tried to
hide the defects in the table. Can Karan return the table and claim the amaunt
back? Discuss the same with reference to Indian Contract Act, 1872,

Ans: Provision: Az per Seclion 17 of Indion Contract Act, 1872, “A faolse
representation of materal focts when mode intenfionally to deceive the other
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party to induce him 1o enter into a contract is termed as o froud.” Section 17(2)
further states about aclive concealment. VWhen a party intentionally conceals or
hides some moterial focts from the other party ond makes sure thot the other
party s not able to know the truth, in foct makes the other part v believe something
which is false, then o froud is committed.

Fact of the case: In cose o froud is committed, the aggrieved party gets the right
to rescind the contract. [(Section 19). In the present cose, Karon hos examined the
study table before purchasing It from Mr. X and could not find any defect in the
table as it wos concealed by Mr, X,

Conclusion: On the bosis of above provisions and focts of the cose, Karan con
rescind the contract and cloim compensation for the loss suffered due to frouwd
done by Mr. X.

Question 22 (Mip] May 2022)
Kagil went te a departmental store ta purchase a steel pan. He asked the
salesman about the area in departmental store where steel pans are kept. The
salesman indicated him the area with instructions that with steel pans, other
metal's pans were also kept. Kapil wrongfully picked an aluminium pan in
place of steel pan. The salesman walched but said nothing to Kapil. Kapil
reached his house and found thal pan was not a steel pan but actually an
aluminium pan. Kapil filed a suit against departmental store for fraud.
Discuss, whether Kopil was eligible to file suit for fraud against departmental
store under Indian Contract Act, 18727
Ans: Section 17 of Indion Controct Act, 1 B7 2 defines 'Froud’. According to section,
“Froud” meons and includes any of the following acts committed by a party fo o
confract or by his agent with infent to deceive or to induce a person to enter nto
the controctk:
{i] the suggestion, as a fact, of that which is not true, by one who does not believe
it to be true;
{ii) the active concealment of a foct by one having knowledge or belief of the
fact.

Question 23 (Rtp Mov 2021)
Rahul, a miner, Falsely representing his age, enters inte an agreement with a
shophkeeper for o loan amount for purchasing a laptop. He gave his expensive

walch as a security and took a loan of ¥40,000. He was very happy to get
¥#40,000 and guickly went to the market and purchased a laptop worth
¥30,000. He happily spent the rest of the amount with his friends on a ~

L -
pleasure frip.
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Later on, Rahul realized thot his watch was an expensive walch and he should
not have given like this to the shopkeeper. 5o, he went back to the shopkeeper
and asked for his walch back. Also, he refused to repay the loan amount. The
shopkeeper disagrees to this and files a case ogainst minor for recovery of the
loan amount. Can the shopkeeper succeed in recovering the loan amount
under the Indian Contract Act, 18727

Anst As per Section 11 of Indian Contract Act, 1872, a minor s nol competent io
enter Into any controct. Any i is wigld -k -Enlt i
from the very beginning. When a person forms an ogreement with minor, such an
agreement is devoid of any legol comsequences for the person because minor
cannet be enforced by law to perform his part of performance in an agreement.
Howewer, if minor obtains any property by froudulently misrepresenting his age,
he can be orderad to restore the property or goods thus obtained. Although no
action can be taken against the minor, but if has any propery (of other party) in
his possession, court can crder him to return the same.

Hence, in the present case, Rahul is not liohle to repay T40,000 that he has
borrowed from the shopkeeper, but he con be ordered by the court to return the
laptop [which was in his possession] to the shopkeeper.

Question 24 (Mip2 Nov 2021, Rtp June 2023)
Mr. Shekhar wanis to sell his car. For this purpose, he appoints Mr. Nadan, a
minor as his agent. Mr. Shekhar instructs Mr. Nadan that car should not be
sold at price less than ¥1,00,000. Mr. Nadan ignores the instruction of Mr.
Shekhar and sells the car to Mr. Masum for ¥80,000. Explain the legal position
of contract under the Indian Contract Act, 1872 whether:
{i} Mr. Shekhar can recover the loss of Rs. 20,000 from Mr. Nadan?
[ii} Mr. Shekhar can recover his car from Mr. Masum?

OR

Mr. Mukund wants to sell his car. For this purpose, he appoints Mr. Parth, a
mingr, as his agent. Mr. Mukund instructs Mr. Parth that car should not be sold
at price less than ¥2,00,000. Mr. Parth ignores the instruction of Mr. Mukund

and sells the car to Mr. Naman for ¥1,50,000. Explain the legel position of
contract under lndian Conlract Acet, 1872 whether:

{a) Mr. Mukund can recover the loss of ¥50,000 from Mr. Parth?

(b) Mr. Mukund can recover his car from Mr. Naman?

Ans: Provision: According to the provisions of Section 11 of the Indion Contract

Act, 1872, a minor i3 disqualified from confracting. A contract with minor is void-
ab-nitic but minor can act as on agent. But he will pgt be lighle to his principal £

: ==
for his ocfs.
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Fact of the case: In the instant case, Mr. Shekhar appaoints Mr. Madan, o minor as
his agent to sale his car. Mr. Shekhar clearly instructed to Mr. Nadan that the
minimum sale price of the car should be Rs. 1,00,000 yet Mr. Madon sold the cor
to Mr. Mascom for Rs. 80,000,

Conclusion: (i) Considering the facts, although the contract befween Mr. Shekhar
and Mr. Modan is valid, Mr. Madan will not be liable 1o his principal for his acts.
Hence, Mr. Shekhar cannot recover the loss of Rs 20,000,

{ii) Further, Mr. Mosoom purchosed the cor from agent of Mr. Shekhar, he got
good title. Hence, Mr. Shekhar connot recover his car from Mr. Maosoom.

Question 25 (Mip2 June 2023)
Pradeep sells by auction to Rokesh a horse which Pradeep knows to be
unsound. The horse appears to be sound, bul Pradeep knows about the
unsoundness of the harse. Is this confract valid in the following circumstances:
(i) If Pradeep says nothing about the unsoundness of the horse to Rakash.
(i} If Pradeep says nothing about it to Rokesh who is Pradeep’s son.
(iii} If Rokesh says to Pradeep “If you do not deny it, | shall assume that the
herse is sound.” Pradeep soys nothing.
Ans: According to section 17 of the Indion Contract Act, 187 2, mere silence os o
facts lilkely to affect the willingnes - s | it ncat freavd
unless the circumstances of the case are such that, regard being had o them, i is

the duty of the person keeping silence to speak, or unless his silence is, in itself,

equivalent to speech. Hence, in the instant cose,

{i) This contract is valid since o3 per section 17, mere silence as 1o the focts likely
to affect the willingness of a person to enter inte o contract is not fraud. Here, it
is not the duty of the seller to disclose defects.

(i) This contract is not valid since a3 per section 17, it becomes Prodeep’s duty 1o
tell Rokesh about the unsoundness of the herse becouse o fiduciary relationship
exists between Pradeep and his son Rakesh. Here, Pradeep's silence is equivalemt
to speach and hence amounts to fraud,

(i) This controct is mot valid since as per section 17, Pradeep's silence is equivalent
ta speech and hence amounts to fraud.

Question 26 (Mip2 May 2023)
Rahul induced Neeraj to buy his motorcycle saying that it was in a very good
condition. Afer toking the molorcycle, Neera] complained that there wene
many defecls in the motoreycle. Rohul proposed to get it repaired and
promised to pay 45% of the cost of repairs. After o few days, the motorcycle
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did not work at all. Mow MNeeraj wants to rescind the contract, Decide giving
reasons under the provisions of Indian Contract Act, 1872.

Ans: In the instant case, the aggrieved party, in cose of misrepresentation by the
other party, con avold or rescind the confract [Section 19, Indian Contract Act,
1872). The i ¥ 5 ight to rescin if he, after
becoming oware of the misrepresentation, tokes a benefit under the contract or in
some way affirms it

Accordingly, in the given cose, Meeraj could not rescind the contract, as his
acceptance to the offer of Rahwl to bear 45% of the cost of repairs impliedly
amaunt to final ccceptance of the sale.

Question 27 (Past Paper Nov 2022)
X agrees to pay Y #1,00,000/-, if Y kills Z. Te pay ¥, X borrows ¥1,00,000/-
fram W, who is alse aware of the purpose of the loan. Y kills Z but X refuses
to pay. X also to repay the loan to W. Explain the validity of the coniract.
(i} Between X and Y.
(ii) Batween X and W
Ans: lllegal Agreement: It is an agreement which the low forbids 1o be made. As
on essential condition, the lowful consideration and object is must to moke the
agreement valid. (Secion 10). As per Section 23 of the Indion Contract Act, 1872,
an agreement is illegal ond wvoid, if the consideration and object is
unlawiul /contrary to law i.e., if forbidden by law. Such an agreement is void and
is not enforceable by law. Even the connected agreements or collateral
transactions to illegal agreements are also void. In the present cose,
|:i] X agrees to g'wc ? IJI:H::I,{:IW e Y ifY kills 7. '|"]'||,,|:|.J the agreemant betwean X
and ¥ is vold agreement being illegal in noture.

i) X borrows £1,00,000 from W and W is also aware of the purpose of the loan.

Thus, the ogresment between X and W is void as the comnected agresments of
an illegal ogreements are also void.
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Chapter 2: The Indian Contract Act, 1872

Unit 4: Performance OFf Contract

Question 1 (Study Material, Mip Nov 2020)
X, Y and I jointly borrewed F50,000 from A. The whole amount was repaid
to A by Y. Decide in the light of the Indion Contract Act, 1872 whether:
{1} Y can recovar the contribution from X and I,
{ii) Legal representatives of X are lioble in case of death of X,
(iii} ¥ can recover the contribution from the assets, in cose I becomes
insolvent.
Ans: Section 42 of the Indian Contract Act, 1872 regquires that when fwo or mone
persons have maode o [gint promise, then, wnless a contrary intention appears from
the contract, all such persons jointly must fulfil the promise. In the event of the
death of any of them, his representative jointly with the survivors ond in case of
the death of all promisors, the representatives of all jointly must fulfil the promise.

Seclion 43 allows the promisee to seek performaonce from any of the [oimt
promisors. The liobility of the jgint promisor beon made not

“loint and several”,

Section 43 provides that in the absence of express agreement fo the contrary, the
promise may compel any one or more of the joint promisers to perform the whole
of the promise,

Seclion 43 deals with the contribution among joint promisors. The promisors, may
compel every joint promisor to contribute equally to the performonce of the
promise (unless o contrary intention appears from the contract). If any one of the
joint promisors makes default in such contribution the remaining joint promisors
must bear the loss arising from such defaull in equal shares.

As per the provisions of above sections,

il ¥ con recover the contribution from X ond £ becouse X, ¥ and Z are joint
promisors.

fii} Legal representative of X is lioble fo pay the contribution to Y. However, @
legal representative is lable only o the extent of property of the deceased
received by him,

{iii} ¥ alse con recover the contribution from I's assets.
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Question 2 (Study Material)
Mr. Rich aspired to get a self-portrait made by an artist. He went to the
workshop of Mr. C on arfist and asked whether he could skeich the former's
portrait on oil painting canvass. Mr. C agreed fo the offer and asked for
250,000 as full advance payment for the above creative work. Mr. C clarified
that the painting shall be completed in 10 sitings and shall take 3 months.
On reaching to the workshop for the 6th sitting, Mr. Rich was informed that
Mr. C became paralyzed and would not be able o paint for near future, Mr. C
had a son Mr. K who was still pursuing his studies and had not taken up his
father's profession yel?
Discuss in light of the Indian Contract Act, 18727
(i} Can Mr. Rich ask Mr. K to complete the artistic work in lieu of his father?
{ii) Could Mr. Rich ask Mr. K for refund of money paid in advance to his father?
Ans: A controct which Involves the use of personal skill or is founded on personal
consideration comes to an end on the death of the promisor. As regards any other
-*rmu»l mmmmumm promisor gre bound 1o perform
irite ; [Section 3T of the Indian
Contract Act, 1872). But their liohility under a contract is limited to the valve of
the property they inherit from the deceased.
(i} In the instant case, since painting involves the use of personal skill and on
becoming Mr. C paralyzed, Mr. Bich connot ask Mr. K fo complete the artistic work
in ligw of his father Mr. C.
(i) According to section &5 of the Indlon Controct Act, 1872, when an agreement
iz discovered to be vold or when o confract becomes void, any person who has
raceived any odvantage under such agreement or confroct s bownd T- restore it,
or to make compentation for it to the perion from w b pesced
Hence, in the instant case, the agreement between Mr. Rich and Mr. C hos become
void because of poralysis to Mr. C. 5o, Mr. Rich con ask Mr. K for refund of money
poid in advance 1o his father, Mr. C.

Question 3 (Study Material)
Mr. JHUTH entered inte an agreement with Mr. SUCH to purchase his [Mr.
SUCH's) metor car for ¥5,00,000/- within a peried of three months. A security
amount of F20.000/- was also paid by Mr. JHUTH to Mr. SUCH in terms of the

agreement. After completion of three months of entering inte the agreement,
Mr. SUCH tried to contract Mr. JHUTH to purchaose the car in terms of the
agreement. Even after lapse of another three-month peried, Mr, JHUTH neither

responded to Mr. SUCH, nor to his phone calls. After lapse of another period =
-

of six months.




Applcobls Tor Moy & MNey 2074

Mr. JHUTH contracted Mr. SUCH and denied to purchase the motor car. He also
demanded back the security amount of £20,000/- from Mr. SUCH. Referring to
the provisions of the Indion Contract Act, 1872, state whether Mr. SUCH is
required to refund the security amount to Mr. JHUTH.

Alse examine the validity of the claim made by Mr. JHUTH, if the mofor car
would have destroyed by an accident within the three month's agreement
pariod.

Angt In terms of the provisions of Sectian 65 of the Indian Contract Act, 1872,
when an agreement i discovered to be vold or when a contract becomes vold,
ony person who has received ony odvontage vnder such agreement or controct is
bound to restore it, or to make compensation for it to the person from whom he
recaived i,

Referring to the above provision, we can analyse the situation as under:

The contract is not a void contract, Mr. SUCH is not responsible for Mr. JHUTH'S
negligence.

Therefore, Mr, SUCH can rescind the contract and refain the security amount since
the fecurity it not o benefit received under the contract, it is o security that the
purchaser would fulfil his contract and is ancillary to the contract for the sale of
the Mator Car,

Regarding the second sitwation given in the guestion, the agreement becomes
vold due to the destruction of the Motor cor, which is the subject matter of the
agreement here. Therefore, the security omount received by Mr. SUCH is required
to be refunded back to Mr. JHUTH.

Question 4 (Study Material, Mtp2 Nov 2021, Rip June 2023)
Mr. Murari ewes payment of 3 bills to Mr. Girdhari as on 313t March, 2020. (i)

#12,120 which was due in May 2016.
(i) #5,650 which was due in August 2018

{iii) ¥¢ 680 which was due in May 2019. Mr. Murari made payment on 13t
April 2020 as below without any notice of how to appropriate them:
(i) A cheque of ¥9,680
{ii) A cheque of ¥15,000
Advice under the provisions of the Indian Contract Act, 1872,
Ans: Provision: If the performonce consists of payment of money and there are

sevaral debts to be poid, the poyment shall be cpproprioted as per provisions

of Sections 59, 60 and 61. The gdebtor hay, of the time of poyment, the right of
gpproprigting the poyment, In defoult of debtor, the creditor has option of ~
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election and in default of either the low will allow oppropriotion of debts in order
of time.

Fact of the case: In the present case, Mr. Murari hoed made two payments by way
of two cheques. One cheque was exoctly the amount of the Lill drown. It would
be understood even though not specifically approprioted by Mr. Murari that §t

will be against the bill of exact amount. Hence cheque of 9,680 will be

oppropriated against the bill of 9,680 which was due In May 2019. Chegue of
%1 5000 can be appropriated against any lewful debt which is due even though
the same it time-barred.

Conclusion: Hence, Mr. Girdhari con appropriate the some ogainst the debt of
T12,120 which wos due in 2016 and balance against 5650 which was due in
August 2018,

Question 5 (Study Material, Rtp May 2021, Rip Dec 20232)
What will be rights with the promisor in following coses? Explain with
PEELOAS:
(a) Mr. X promised to bring back Mr. Y to life again.
[b) A agreed to sell 50 kgs of apple to B. The loaded truck left For delivery on
15th March but due to riots in between reached A on 1%th March.
{e) An artist promised to paint on the fixed dote For o fixed omowunt of
remuneration but met with an accident and lost his both hands.
{d} Abhishek entered into contract of import of toys from China. But due to
disturbance in the relation of both the countries, the imports from China were
banned.
Ans: (o] The contract is void becouse of its initial impesibility of performonce.
(k) Time is essence of this confract. As by the time apples reached B, they were
glready rotten. The contract s discharged due to destruction of subject matter of
contract.
f¢) Such contract is of personal noture and hence cannot be performed due to
occurrence of an event resulting in impossibility of performance of contract.
(d] Such contract is discharged without performonce becowse of subsequent
illegality nature of the contract.

Quastion & (Past Paper July 2021)
X, ¥ and I jointly borrowed ¥90,000 from L. Decide each of the following in
the light of the Indian Contract Act, 187 2:
(i} Whether L can compel enly ¥ to pay the entire loan of ¥90,0007
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[{ii}) Whether L can compel only the legal representatives of ¥ to pay the loon
of ¥90,000, if X, ¥ and Z died?

[iii) Whether ¥ and I are released from their liability to L and X is released
fram his liakility to ¥ and Z for contribution, if L releases X from his liability
and sues ¥ and I for payment?

Ans: (i) Yes, L con compel only ¥ to pay 390,000/- since as per Section 43 of
the Indion Contract Act, 1872, in the obsence of gxpress goresement to the
contrary, the promisee moy compel ony one or more of the joint promisors to
perform the whole of the promise.

(i) As per Section 42, when two or more persons hove maode a joint promise, then,
unless a contrary infention appears by the contract, all such persons, durlng their
joint lives ond after the deoth of ony of them, his representative jointly with the
survivar or survivers and after the death of last surviver, the representatives of all
[ointly must fulfil the promise,

In the instant case, if X, Y and Z died then the legal representatives of all i.e., X,
Y and I) shall be liable to pay the loon jointly. L connot compel anly the legal
representatives of Y to pay the loan of ¥90,000.

{iii] According to Sedion 44, where two or more persons hove mode a joint
promise, o relegse of ome of such joint promisors by the promisee does poi
dizcharge the other joint promisor or joint promisors, neither does it free the joint
promisors so released from responsibility to the other joint promisor o promisors.
In this case, the release of X does not discharge ¥ and 7 from their liability. Y and

Z remain lioble to pay the entire amount of 90,000 to L. And though X is not
liakle to pay to L, but he remains lioble fo pay to Y ond £ ie., he is liaoble to make
the contribution to the other joint promisors.

Question 10 (Mip1 May 2021)
X, Y and Z are partners in a firm. They jointly promised to pay Rs 3,00,000 to
D. Y become insalvent and his private assets are sufficient to pay 1/5 of his
share of debts. X is compelled to pay the whole amount to D. Examining the
provisions of the Indian Contract Act, 1872, decide the extent to which X can
recover the amount from I,
Ans: Provision: [Section 43 Indion Contract Act, 1872]
1. When two or morg pérsons moke o joint promise, the promisee may, in the
obsence of express agreement 1o the contrary, compel any 1[one or mare] of such
joint promisors 1o perform the whole of the promise.
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2. Each of two or more joint promisors may compel every other joint promisor to
contribute equally with himself 1o the performonce of the promise, unless o
contrary intention appears from the contract.

3. If any one of two or more joint promisors mokes default In such contribution, the
remaining joint promisors must bear the loss arising from such defoult in egual
shores,

Facts of Case: In the instant case, X, ¥ ond Z jointly promised to pay RBs 3, 00,000,
¥ become insolvent and his private assets are sufficient to pay 1/5 of his share
of debts. X is

compelled to pay the whole amount.

Conclusion: In the instant case, X, Y ond Z jointly promised to pay Rs.3,00,000. Y
become intolvent and his private assets are wificient to poay 1,5 of his shore of
debts. X is compelled to pay the whole amount. X ks entitled to receive ™ 20,000
from Y's estate, and Bs.1, 40,000 from Z.

Question 11 (Mip2 May 2021, Mipl June 2023}
Mr. X and Mr. ¥ entered into a contract on 15t August, 2018, by which. Mr. X
had to supply 50 tons of sugar te Mr. ¥ ot a certain price stricly within a period
of 10 days of the contract. Mr. ¥ also paid an amount of F50,000 towards
advance as per the terms of the above contract. The mode of transportation
available between their places is roadway only. Severe flood came on 2™
Avgust, 2018 and the only road connecting their places was damaged and
could not be repaired within fifleen days. Mr. X offered to supply sugar on
20" August, 2018 For which Mr. ¥ did not agree. On 15t September, 2018, Mr.

X claimed compensation of #10,000 from Mr. Y for refusing to accept the

supply of sugar, which was not there within the purview of the coniract. On
the other hand, Mr. ¥ claimed for refund of ¥50.000 which he had paid as
advance in terms of the contract. Analyse the above situation in terms of the
provisions of the Indian Contract Act, 1872 and decide on Y's contention.
OR

Mr. Gaurav and Mr. Vikas entered into o contract on 1st July, 2022, according
ta which Mr. Gaurav had to supply 100 tons of sugar to Mr. Vikas at a certain
price strictly within a period of 10 days of the contract. Mr. Vikas also poid an
amount of F70,000 towards advance as per the terms of the above contrach.
The meode of transportation available between their places is recadway only.
Severe flood came on Ind July, 2022 and the only road connecling their places
was damoged and could not be repaired within fifteen days. Mr. Gauray

offered to supply sugar on 20th July, 2022 for which Mr. Vikas did not agree. ~

On 1st Avgust, 2022, Mr. Gaurav claimed compensation of 20,000 from Mr.




Applecoble Tor May & Moy D074

Vikas for refusing to accept the supply of sugar, which was not there within
the purview of the contract. On the other hand, Mr. Vikas claimed a refund of
70,000, which he hod paid aos advance in terms of the contract. Analyse the
above situation in terms of the provisions of the Indian Contract Act, 1872 and
decide on Mr. Vikas contention.

Ans: Provision: Subsequent or Supervening impossibility (Becomes impossible
after entering inte contract): When performan f promise become impossible
gr lllegal by ccourrence of an ynexpected event or a g of cro £es
beyond the contemplation of parties, the controct becomes vold. Example: chonge
in low etc.

Also, occording to section 65 of the Indion Contract Act, 1872, when an
agreement is discovered to be void or when a contract becomes void, any person
who hos received ony advontoge vnder such agreement or contract is bownd to
restore it, or to make compensation for it to the persen from whom he received it
Fact of the case: In the given question, after Mr. X and Mr. ¥ have entered into
the contract to supply 50 tons of segar, the event of flood ocowrred which made
it impossible 1o deliver the sugaor within the stipulated time. Thus, the promise in
guestion became void. Further, Mr. X has to poy baock the amount of 50,000 that
he received from Mr. ¥ s an advance for the supply of sugar within the stipulated
fime,

Conclusion: Hence, the contention of 8. Y is correct,

Question 12 (Mip Moy 2020, Mipl May 2021)
State the grounds upen which o contract may be discharged wnder the
provisions of the Indian Contract Ack, 1872,
Ans: Discharge of a Contrach A Contract may be discharged either by an oct of
parties or by an operation of low which may be enumerated as follows:

(1) Discharge by performance which moy be actual performance or attempted
performance. Actval performonce is said 1o have oken ploce, when each of the
parties has done what he had agreed to do under the ocgresment. When the
promisor offers to perform his obligation, but the promisee refuses to occept the
performance, it amounts to aftempted performance or fender.

{2} Discharge by mulual agreement: Section 82 of the Indion Contract Act, 1872
provides that if the parties to o controct agree fo substitvte a new confract for it
or 1o refund or remit or alter it, the original contract need not 1o be performed.
Movation, Rescission, Alteration and FRemission are also the some ground of this
nature.




Applecodls Tor Moy & Moy 074

{3) Discharge by impossibility of perfformance: The impossibility moy exist from
ity initiation. Alernatively, it may be supervening impossibility which may roke
place owing to

la) unforeseen change in law

(b} The destruction of subject maiter

lc) The non-existence or non- occurrence of particular state of things

(d) the declaration of war.

{4) Discharge by lapse of time: A contract should be performed within o specific
periad as prescribed in the Law of Limitation Act, 19463, IF it i3 not performed the
party is deprived of remedy at low. Discharge by operation of law: it may occur
by death of the promisor, by insolvency efc.

[5) Discharge by breach of contract: Breach of controct may be acival breach of
contract or onticipatory breach of controct. If one party defaults in performing his
part of the contract on the duve date, he is said to hove committed breach thereof.
When on the other hand, a perion repudiotes o contract before the stipulated
time for its performance has arrived, he is deemed to have committed onticipatory
breach.

(&) A promise may dispense with or remit, whally or in part, the performance of
the promise made to him, or moy extend the time for such performonce or moy
occept instead of it any sofisfaction he thinks fit. In other words, a confract may
be discharged by remission.

{7} When o promisee neglects or refuses to offord the promisor recsonable
facilities for the performance of the promise, the promisor is excused by such

neglect or refusol.

Question 13 (Rip Moy 2020)
“The basic rule is that the promisor must perform exactly what he has
promised to perform.” Explain stating the obligation of parfies to confracts.
Ans: Obligations of parties to contracts [Section 37 of the Indian Contract Ach,
1872)
Anst The parties to a confroct must either perform, or offer to perform, their
respective promises unless such performonce Is dispensed with or excused wnder
the provisions of the Centract Act or of any other law.
Fromises bind the representatives of the promisor in case of death of such promisor
before performance, unless a contrary intention appears from the controct.
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Example: A promises to deliver goods to B on a certoin day on payment of
21,00,000. A dies before that day. A's representatives are bound to deliver the
goods to B, and B i bound to pay 1,00,000 to A's representatives.

Example: A promises to paint a picture for B by o certain day, ot o certain price.
A dies before the day. The contract connol be enforced either by A's
representatives or by B because it involves use of personal skill

Analysis of Section 37

A contract being an agreement enforceable by low, creates a legal obligafion,
which subsists until discharged. Performance of the promite or promises remaining
to be performed is the principal and most usual mede of discharge.

The basic rule is thot the promisor must perform exactly what he has promised to
perform. The obligotion to perform is absolute. Thus, it may be noted that it is
necessary for a party who wants to enforce the promise made to him, to perform
his promise for himself or offer to perform his promize. Only affer that he con aik
the ather party to carry out his promise.

This is the principle which is enshrined in Section 37. Thus, it is the primary duty of
each party 1o a contract to either perform or offer fo perform his promise. He s
obsolved from such o responsibility only when under a provision of low or an oct
of the other party to the controct, the performance con be dispensed with or
excused,

Thus, from above it con be drawn thot performance may be actual or offer 1o
perform.

Question 14 (Past Paper Dec 2021, Mip2 Nov 2022)
A, B, C and D are the four pariners in a Firm. They jointly promised o pay
¥6,00,000 to F. B and € have become insolvent. B was unable to pay any
amount and C could pay only F50,000. A is compelled to pay the whaole
amount to F. Decide the extent to which A can recover the amount from D with
reference to the provisions of the Indian Contract Act, 1872,
Ans: Provision: Jeint promisors (Section 42 of the Indian Controct Act, 1872)
When two or more persons have made a joint promise, then unless o contrary
intention appears by the contract, all such persons must jointly fulfil the promise.

Any one of jeint promisors may be compelled fo perform (Section 43)

As per Seclion 43 of the Indion Contract Act, 1872, when two or more persons
moke o [olnt promise, the promises moy, in the obsence of express agreement fo

the contrary, €5 | gn
of the promise.
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If any one of two or more joint promisors makes defoult in such contribution, the
remaining joint promisors must bear the
shares,

Fact of the cose: In the instant cose, A, B, C and D have jointly promised to pay
25,00,000 to F. B and C become Insolvent. B was unable to pay any amount and
C could pay only 50,000, A is compelled to pay the whole amount to F.

Hence, A is entitled to receive T50,000 from C and ¥2,75,000 from D, as worked
out below: From € £50,000= (C's Liability £1,50,000 Less: Amount he could not
pay £1,00,000).

From D €275000= (D's Liabiliy <1,50,0004+1,/2 of liobility of B [Loss)
(1,50,000%1/2) i.e., T75,000+1,/2 of C's liability {Loss) (1,00,000%1,/2) Le.,
250,000) In other words, equal proportion Le, 550,000 (e, 14,00,000 -
£50,000) / 2.

Conclusion: Thus, total amount A con receive from C and D comes to $3,25,000
(50,000+2,7 5,000).

Question 15 (Past Paper Dec 2021, Mip2 Nov 2022)

Explain any five circumstances under which confracts need not be performed

with the consent of both the parties.
Ans: | i i i
consent of both the parties

(i} Mowvalion: Where the parties to a confract substitute a new contract for the

cld, it is called novation, A contract in existence may be substituted by o new
contract aither between the some parfies or between different parties the
consideration mutually being the discharge of old contract. Movation con take
ploce only by mutual cgreement between the porties. On novation, the old
contract is discharged and consequently it need not be performed. (Section 62 of
the Indion Conftract Act, 187 2)

(i) Rescission: A controct is also dischorged by recission. When the porties fo o
contract agree to rescind it, the contract need not be performed. (Section 62

(iii) Alleration: Where the parties to o confract agree to alter i, the original
contract is rescinded, with the result that it need not be performed. In other words,
a contract is also discharged by olteration. (Section 62)

{i¥]} Remission: Every promisee may dispense with or remit, wholly or in part, the
performonce of the promise made fo him, or may extend the time for such

performance or may accept instead of it ony satisfoction which he thinks fit. In I:-'q

other words, a contract is discharged by remission, (Section &3)
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{v) Rescinds voidable contrack When a person of whose option a confract is
voidable rescinds it, the other party thereto need not perform ony promise therein
contained in which he is the promisor.

(vi) Meglect of promisee: If ony promisee neglects or refuses to offord the
promisor reasonable facilities for the performance of ks promise, the promisor is
excused by such neglect or refusal os to any non-performance cavsed thereby.
[Section &7).

Question 16 (Past Paper Dec 2021, Mip2 Moy 2022)
J contracts to take in cargo for K at a foreign port. J's government afterwards
declares war against the country in which the port is situated and therefare

thie contract could not be fulfilled. K wants to file o suit ogainst J.

Ans: Provision: As per Seclion 536 of the Indion Contract Act, 1872 the
. i ot wold. Supervening

impossibility may toke ploce owing to various circumstances os contemplated

under that section, one of which is the declaration of war subsequent to the

contract made.

Fact of the case: In the instant case the contract when made between J and K was

valid but afterwards I's government declares wor against the country in which the

port is sitvoted as a result of which the controct becomes void.

Conclusion: Hence, K connct file o suit against | for performonce of the contract.

Question 17 (Past Paper July 2021, Mip] May 2022, Mip2 Nov 2022, Mip2
Jyune 2023)

Explain what is meant by "Supervening Impessibility' as per the Indian
Contract Act, 1872 with the help of on example. What is the effect of such
impossibility?

Ans: According to Section 5& of the Indion Controct Act, 1872, the impossibiliry
of performance moy be of the two types, nomely [a) initial impossibility, and [b)
subsequent impossibility.

Subsequent impossibility is alse known as Supervening impossibility i.e.,
becomes impossible after entering into contract. When performance of promise
become impossible or illegal by occurrence of an unexpected event or a change
of circumstances beyond the contemplation of parties, the contract becomes void
.0, :h-tlngf: in law ate.

In other words, sometimes, the performance of o contract is quite possible when it
is made. But subsequently, some event hoppens which renders the performance

impossible or unlawful. Such impossibility is called the subsequent or I:"l

supervening. It is also called the post- contracival impossibility.

L SuinEQ
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Example: "A" and ‘B’ controcted to marry each other. Before the time fixed for
the marriage, ‘A" become mad. In this cose, the controct becomes vold duee 1o
subsequent impossibility, and thus discharged.

Effect of impossibility: The effect of such impossibility is that it makes the contract
void, ond the parties are discharged from further performonce of the controct.

Question 18 (Rtp May 2021, Past Paper Dec 2020}
In light of provisions of the Indian Contract Act, 1872 answer the following:
Mr. 5 and Mr. B mode contract wherein Mr. 5 ogreed to deliver poper cup
manufacture machine to Mr. R and to receive payment on delivery. On the
delivery date, Mr. R didn't pay the agreed price. Decide whether Mr. 5 is bound
to Fulfil his promise ot the fime of delivery?
Ans: Provision: Az per Section 51 of the Indion Confract Act, 1872, when o
controct consists of reciprocal promises to be simubtanecusly performed, no
promisor needs to perform his promise unless the promisee is ready and willing 1o
perform his reciprocal promise. Such promises constitute concurrent conditions and
the performaonce of one of the promises is conditional on the performance of the
other. If one of the promises is not performed, the other too need not be
performed.
Fact of the case: Referring to the above provisions, in the given case, Mr. 5 is not
bound to deliver goods 1o Mr. B since payment was not made by him of the time
of delivery of goods.
F Referring to the above provisions, in the given case, Mr. 3 i not bound to deliver
goods to Mr.

Conclusion: B since payment was not made by him at the time of delivery of

goods.

Question 19 (Rip May 2023)
Mr. Singhania entered into a coniract with Mr. Sonu to sing in his hotel for six
witeks on every Sofurdoy and Sunday. Mr. Singhanio promised fo pay
¥F20,000 for every performonce. Mr. Sonu performed For bwo weeks bul on
third week his health condition was very bad, so he did not come to sing. Mr.
Singhania terminated the contract. State in the light of provisions of the Indian
Contract Act, 1872: -
{a) Can Mr. Singhania terminate the contrack with Mr. Sonu?
(b} What would be your answer in case Mr. Sonu turns up in fourth week and
Mr. Singhania allows him to perform without saying anything?
(c) What would be your answer in case Mr. S5onu sends Mr. Mika on his place

in third week and Mr. Singhaonia allows him to perform without saying |='q

anything?
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Ans: Provision: According to Section 40 of the Indian Contract Act, 1872, if it
appears: from the nature of the case that it was the intention of the paries to any
contract that any promise contained in it should be performed by the promisor
himself, such promise must be performed by the promisor. Section 41 provides
that when a promisee ocoepts performonce of the promise from a third person,
he cannot ofterwards enforce it against the promisor.

In the instant case,

[a] Az Mr. Sonu could not perform o3 per the contract, Mr. Singhania can repudiate
the confroct.

(b] In the second situotion, as Mr. Singhanio allowed Mr. Sonw to perform in the
fourth week without soying anything, by conduct, Mr. Singhania haod given his
ossent 1o contfinue the controct. Mr. Singhonio connot terminote the contract
however he can cloim damages from Mr, Sony.

(<] In case Mr. Singhania allows Mr. Mika to perform in the third week without
saying anything, by conduct, Mr. Singhania had given his assent for performance
by third party. Mow Mr. Singhanio connot terminabe the confract nor con claim
any damages from Mr. Sonu.

Question 20 (Past Paper Nov 2022)
Differenfiate between Novation and Alteration as per the Indian Contract Act,

1872,

Ans: Novation and Alteration: The low pertoining to novation and alteration is
containgd in Sections 62 to &F of the Indion Contract Act, 1872, In both these
cases, the origingl contract need not be performed. 5till there is o difference
berween thewe twa.

1. Meaning: Movation means substitution of an existing contract with a new one.
But in cose of alteration the terms of the contract moy be ohered by mutual
agreement by the confrocting porties.

2. Change in terms and conditions and porfies: Movation moay be mode by
chonging in the terms of the contract or there may be a change in the contracting
parties. But in cote of alleration the terms of the contract moy be aliered by
mutual agreement by the controcting parties but the parties 1o the contract will
remain the some.

3. Substitution of new contrach: In cose of novation, there s altogether o

substitution of new contract in ploce of the old contract. But in case of alteration,
it is not essential to substitvte o new confract in ploce of the old contract. In
alteration, there may be a change in some of the terms and conditions of the

original agreement.
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Chapter 2: The Indian Contract Act, 1872

Unit 5: Breach Of Contract And lts Remedies

Question 1 (Study Material, Mtp Nov 2020, Mip July 2021, Mtp Nov 2021,
Mip2 May 2021, Rip May 2022, Mip] June 2023)

“An anticipatery breach of contract is a breach of contract eccurring before the
time fixed for perfformance hos amived”. Discuss staling also the effect of
anticipatory breach on contracts.
Ans: An anlicipatory breach of contract is o breoch of contract goourri for
the time fixed for performance has arrived. When the promisor refuses altogether
to perform his promise ond signifies his unwillingness even before the time for
performance has arrived, it Is colled Anticipotory Breach. The law in this regard
has very well summed up in Frost v. Knight and Hochster v. DelaTour
Section 39 of the Indion Contract Act deals with onticipotory breach of contract
and provides as follows: “When a party to a contract has refused 1o perform or
disable himself from performing, his promise in its entirety, the promisee moy put
an end to the controct, unless he hos signified, but words or conduct, his

ooquigscence in its confinuance.”

Effect of anticipatory breach: The promisee is excused from performance or from
further performance, Further he gets an opfion:
—+ To either treat the contract as “rescinded and sue the other party for domages
from breach of confract immediately without waiting until the due dote of
performance; or

+ He may elect mot to rescind bat to treat the contract as still operative, and wait
for the time of performance and then hold the other party responsible for the
consequences of non-performance. But in this cose, he will keep the confract alive
for the benefit of the other party as well as his own, and the guilty party, if he so
decides on re-consideration, may still perform his port of the, contract and con
also toke odvantage of any supervening impossibility which moy have the effect
of discharging the contract.

Question 2 (Study Material, Rtp May 2021, Past Paper May 2022)
“Liguidated doamage is a genuine pre-estimale of compensation of damages
for certain anlicipated breach of contract whereas Penalty on the other hand
is an extravagant Amount stipulated and is clearly unconscionable and has
no comparison to the loss secured by the parties”. Explain.
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Ans: Liquidated domage is a genvine pre-estimate of compensation of domages
for certain anticipated breach of contract. This estimate is agreed to between
parties to avoid at a later date detoiled coloulations and the necessity to convinoe
cutside parfies.

Penalty on the other hond s on extrovagont amount stipulated and ks clearly
unconscionable ond has no comparison to the loss secured by the parties.

In terms of Section 74 of the Act “where a controct has been broken, if a sum is
named in the contract as the omount 1o be paid in cote of such breach, or if the
confract contains any other stipulation by way of penalty, the party complaining
of the breach is entitled, whether or not actual domages or loss is proved 1o have
been caused thereby, to receive from the other party who has broken the contract,
o recsonable compensation not exceeding the omount 0 nomed, or a3 the cose
may be the penalty stipulated for.

Explanation ta Seclian 74:

A stipulation for increased interest from the dote of defoult moy be o stipulation
by way of penalty.

in terms of Section 74, courts are empowered to reduce the sum payable on
breach whether it is ‘penalty’ or "liguidated damages™ provided the sum appears
to be unreasonably high.

Sri Chunni Lal vs. Mehta & Sons Lid (Supreme Court) Supreme Court laid down
the ratlo that the oggrieved party should not be allowed to cloim a sum greater
than what is specific in the written agreement. But aven then, the court has powers
to reduce the amount if it considers it reasonable to reduce.

Question 3 (Study Malerial, Rip Nov 2020)
‘%' entered into a contract with *Y* to supply him 1,000 water bottles (@ ¥5.00
per waoler bottle, to be delivered ot o specified time. Thereafter, "X" contracts
with ‘Z' for the purchase of 1,000 water bottles (@ ¥4.50 per water bottle, and
al the same time fold ‘I' that he did so for the purpose of performing his
confract entered into with *Y". ‘Z" failed to perform his contract in due course
and market price of each water bottle on that day was ¥5.25 per water bottle.
Consequently, ‘X’ could not procure any water bottle and *Y* rescinded the
controct. Caleulate the amount of damaoges which 'X' could claim from "' in
the circumstances? What would be your answer if ‘Z" had not infermed about
the 'Y's confract?
Explain with reference to the provisions of the Indian Contract Act, 1872,

Ans: Breach of Contract-Damages: Section 73 of the Indian Confract Act, 1872 %
i

lays down that when a contract has been broken, the party who suffers by such
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breach is entiled to receive from the paorty who hos broken the controct
compensation for any loss or domage coused to him thereby which naturally arose
in the wswal course of things from such breadh or which the parties knew when they
made the contract to be likely to result from the breoch of if.

The leading cose on this point is “Hadley v. Baxendale™ in which It was decided
by the Court thot the special drcumstances under which the contract was octually
mode were communicated by the plaintiff 1o the defendant, and thus known to
both the parties to the confract, the domages resulfing from the breach of such
contract which they would reasonably contemplate, would be the omount of Injury
which would ordinarily follow from

the breach of contract under these special croumstonces so known ond
communicated.

The problem asked in this question i bosed on the provisions of Section 73 of the
Indion Contract Act, 1872, In the instant case X' had intimated o ‘2" that he was
purchasing water bottles from him for the purpote of performing his contract with
', Thus, ‘2" had the knowledge of the special circumstances. Therefore, ‘X' is
entitled to claim from ‘2" T500 /- ot the rate of 0.50 paise i.e., 1000 water bottles
x 0.50 paise (difference between the procuring price of water bottles ond
controcted selling price 10 *Y") being the amount of profit ‘X’ would hove made by
the performonce of his contract with *Y,

If *X' had not informed 2" of *Y's contract, then the number of domoges would
have been the difference between the controct price and the market price on the

day of default. In other words, the omounts of damages would be €750/- (Le.,
1000 woter bottles x 0.75 poise).

Question 4 (Rip Nev 2021)
Mr. X wos a Disk Jockey at o five-star hotel bar. As per the confract, he is
supposed to perform every weekend (i.e., twice a week). Mr. X will be paid
F1500 per day. Howewver, after a month, Mr. X will fully absent himself from
the perfarmance.
(i} Does the hotel have the right to end the controd?
[ii) If the hotel sends out a mail o X that they are interested to conlinue the
contract and X accepts, con the hotel rescind the contract after @ month on this
ground subsegquently?
{iii} In which of the cases = (termination of contract or continvance of contract)
can the hotel claim damages that it has suffered as a result of this breach?
Ans: By analysing Section 39 of the Indian Contract Act 1872, it is understood
that when o party o a controct has refused to perform or disobled himself from

H
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performing his promise entirely, the following two rights accruee to the oggrieved
party [promises)
(a) Te terminate the controct
(k) To indicate by words or by conduct that he is interested in its continuance.
In either of the two cases, the promizee would be able to cloim domoges
that he suffers.
In the given case,
{i] Yes, the hotel has the right to end the confract with Mr. X, the DJ.
fii) The hotel has the right fo continue the confract with X. But once this right is
exercised, they conno! swbsegquently rescind the controct on this  ground
subsequently.
fiii} In both the coses, the hotel [promisee] is entitled to cdaim domages that has
been suffered as o result of breach.

Question 5 (Rip May 2020)
M Ltd., contract with Shanti Troders fo make and deliver cerfain machinery to
them by 30.6.2017 for Rs 11.50 lakhs. Due to labour strike, M Lid. could not
manufaciure and deliver the machinery fo Shanti Traders. Later, Shanfi Troders
procured the machinery fram another manufacturer for Rs 12.75 lakhs. Due to
this Shanti Traders was alse prevented from performing a contract, which it
had made with Zenith Traders at the time of their contract with M Lid. and
werne compelled to poy compensation For breach of contract. Advise Shanti
Traders the amount of compensation, which it can claim from M Lid., referring
to the legal provisions of the Indian Contract Act, 1872,
Ans: Section 73 of the Indion Controct Act, 1872 provides for consequences of
breach of confroct. According to it, when a contract has been broken, the party
who suffers by such breach is entitled to receive from the party who has broken
the contract, compensation for any loss or domage coused to him thereby which
naterally arcse in the usvol course of things from such breach or which the parties
knew when they mode the controct, o be likely to result from the breach of it
Such compensation is not given for ony remote and indirect loss or damage
witained by reason of the breach. it is further provided in the explonation to the
section thot in estimoting the loss or domage from a breach of contract, the means
which existed of remedying the inconvenience caused by the non- performance of
the controct must be taken into ocoouwnt,
Applying the above principle of law to the given cose, M Ltd. is obliged to
compensabe For the loss of T1.25 lokh [Le, T12.75 minus T11.50 = 1,25 lakh)

which hod noturally arisen due to defoult in performing the contract by the ~

specified dote.

SAAAW. Supti
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Regarding the omount of compensation which Shanti Traders were compelled to
moke 1o Zenith Traders, it depends vpon the foct whether M Lid,, knew aobout the
contract of Shonti Traders for supply of the contracted mochinery to Zenith
Traders on the specified date. If so, M Lid s also obliged to reimburse the
compensation which Shonti Troders hod to pay to Zenith Traders for breach of
cantract. Otherwise, M Lid iz not liable,

Question & (Mip] May 2022)
Mr. Murfi was travelling to Manali with his wife by bus of Himalya Travels
Pvi. Lid. Due to some technical default in the bus, the driver has fo stop the
bus in a mid way in cold night. Driver advised the passenger to gef the shelter
in nearest hotel which was at a distance of only one kilometre from that place.
The wife of Mr. Murti caught cold and fell ill duve to being asked to get down
and she had to walk in cold night to reach hotel. Mr. Murti filed the suit against
Himalya Travels Pvi. Lid. for damages for the personal inconvenience, hotel
charges and medical treatment For his wife. Explain, whether Mr. Murti would
get compensation for which he filed the suit?
Ans: Provision: Section 73 of Indian Confract Act, 1872 provides that when o
contract has been broken, the party who sffers by such breach is enfitled to
receive, from the party who has broken the contract, compensation for any loss or
damage coused to him thereby, which naturally arose in the wsual course of things
from such breach, or which the parfies knew, when they made the contrac, fo be
likely to reswlt from the breach of it. But such compensation is not 1o be given for
aony remote and indirect loss or domage sustained by reason of the breach.
Fact of the case: In the instant case, Mr. Murti filed the suit against Himalya Travels
Pwt. Ltd. for damoges for the personal inconvenience, hotel charges and medical
tre-atrment for his wife.
Conclusion: On the basis of above provisions and facts of the cose, it con be said
that Mr. Murti con claim domaoges for the personal inconvenience and hotel
charges but not for medical treatment for his wife because it is o remote or indirect
loss.

Question 7 (Rip May 2020)
What do you mean by Quantum Meruit and state the cases where the claim
for Quantum Meruit arises? Explain the meaning of *Contingent Contracts” and
state the rules relating to such contracts.
Ans: Quantum Memuit: Where one person hos rendered service fo another in
circumstances which indicate an mderstonding between them that it is to be pold
for although no parficular remuneration has been fixed, the low will infer a

g
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promise to poy. Quantum Meruit i.e., os much os the porty doing the service has

deserved. It covers o cose where the party injured by the breach had ot time of

[
L e | a

ond seeks to be compensated for the value of the work done.,

For the application of this doctrine, two conditions must be Fulfilled:

(1] It is only available if the original contract has been discharged.

(2] The claim must be brought by o party not in default.

The object of allowing a doim on guontum meruit i3 10 recompensate the party or
person for value of work which he hos done. Domages are compensatory in nofure
while quontum merult is retributory. It s bot recsonable compensation awarded

on implication of a contract to remunerate.

The claim for quantum meruit arises in the fellowing coses:

{a] when on agreement is discovered to be void or when o contract becomes void.
{b] When something Is done without any intention to do 5o gratuitcusly.

(c] Where there s an express or implled contract to render services but there ks
ne agreement as to remuneration,

{d] When one party abondons or refuses to perform the controct,

(&) Where o contract is divisible and the party not in defoult has enjoyed the
benefit of part performance.

(] When an indivisible contract for o lump sum is completely performed but badly
the parson who has performed the contract can claim the lump sum, but the other
party can moke o deduction for bad work.

Question 8 (Past Paper May 2022)
Sheeno was o clossical dancer. She entered into an agreement with Shital
Vidya Mandir for 60 donce performances. As per the contrach, she was
supposed to perfform every weekend and she will be paid #10,000 per
perfarmance. However, after a month, she was absent without inferming, due
ta her personal reasons. Answer the following questions as per the Indian
Contract Act, 1872,
(i} Whether the management of Shital Vidya Mandir has right to terminate the
contract?
{ii} If the manogement of Shital Vidya Mandir informed Sheena about ifs
continuance, can the management still rescind the contract after @ month on
this ground subsequently?
(iii) Can the Shital Vidya Mandir claim damages that it has suffered because
of this breach in any of the above cases?

y Cotlp SHARM. SUPLA
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Ans: Section 39 provides that when o porty to a contract has refused to perform
or disabled himself from performing his promise in its entirety the promisee may
put an end to the contract unless he hod signified, by words or conduct his
acguiesce in its continuance. Further, in term of Section 40, the promisee shall be
required to perform personally, if there is such an apporent intention of the
parties,

Also, as per Section 75 of the Acr, a person who rightfully rescinds a contract is
entitled to compensotion for any domaoge which he hos sustained through non-
fulfilment of the contract,

Therefore, in the instant cose,

{i] Since, Sheeno could not perform o3 per the terms of contract, Shital Vidyao
Mandir can terminate the controct.

{if) In the second situation, the management of Shital Vidya Maondir informed
Sheena about the continvance of the contract. Hence, the management connot now
redcind the contract after a month oa this ground subseguently.

{ifi} As per Section 75, Shital Vidya Mandir con claim damages that it has suffered
becouse of this breach in part (i)

Question ¢ (Ritp May 2021, Post Poper Dec 2020

In light of provisions of the Indian Contract Act, 1872 answer the following:
A & B entered inte a contract to supply unique item, alternate of which is not
available in the market. A refused to supply the agreed unigue item to B. What
directions could be given by the court for breach of such contract?

Ans: Provision: Where there is o breach of contract for supply of a unigue item,
mere monetary domoges may not be an adequate remedy for the othar party.
Fact of the case: In such a case, the court may give order for specific performance
and direct the party in breach to carry out his promise according to the terms of
contract.

Conclusion: Here, in this case, the court may direct A to supply the item to B
becouse the refusal to swpply the agreed unigue ifem connot be compensated
through money,

Question 10 (Rip Dec 2022)
Given the circumstances as to when “Vindictive or Exemplary Damages” may
be awarded for breach of a contract.
Ans: Vindicative or Exemplary domages
These domoges may be awarded only in bwe cases:

{a)] for breach of promise to manry becouse it couses injury to his or her feelings;
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(k] for wrongful dishonour by o banker of his customer’s cheque because in this
case the injury due to wrongful dishonour to the drawer of chegue is 5o heavy that
it causes loss of credit and reputation to him.

A business man whose credit hos suffered will get exemplary domoges even if he
has sustained no pecamiary loss. But a non-trader conmat get heovy damages in
the like circumstances, unless the domages ore alleged ond proved as special
damages. (Gibbons v West Minister Bank).

Question 11 (Rig May 20272)
Seema was running o boufique in New Delhi. She has to deliver some cloth fo
her friend Kiran who was puth ng up an exhibition ot Mumbai. Seema

deliverad the sewing machine and some cloth to a railwaoy company to be
delivered ot a place where the exhibition was to be held. 5eema expeched 1o
warn an exceptional profit from the sales made af this exhibition however she
did not bring this fact to the notice of the railway's authorities. The goods were
delivered at the place after the conclusion of the exhibition. On account of
such breach of contract by railways outhorities, con Seema recover the loss of
profits under the Indian Contract Act, 18727

Ans: Provision: As per Section 73 to 75 of Indion Contract Act, 1872, Damoge
means a sum of money claimed or awarded in compensotion for a loss or an injury.
Whenever a party commits a breach, the aggrieved party conm claim the
compensation for the loss so suffered by him. General damages are those which
arise naturally in the vival course of things from the breach itself. [Hadley Vs
Baxendale). Therefore, when breach is committed by o party, the defendant shall
be held liable for all such losses that noturally arise in the usual course of business.
Such domages are colled ordinary domoges. However, special domaoges are
those which arise in unutual dreumstances affecting the aggrieved party and such
domages are recoverable only when the special circumstances were brought to
the knowledge of the defendant. If no special notice is given, then the oggrieved
party can only claim the ordinary domages.

Fact of the case: In the given cose, Seema was 1o earn an exceptional profit out
of the sales maode ot the exhibition, however she never informed about it to the
railway outhorities. Since the goods were delivered after the conclusion of the
exhibition, therefore Seema con recover only the losses arising in the ordinary
course of business.

Conclusion: Since no notice about special circumstaonces was given to railways
authorities, she could not recover the loss of profits.

by Oy SHARW SUPTR




Applecoble Tor May & Moy D004

Question 12 (Mtp2 June 2023)
Mr. Harish was travelling to Shimla with his wife by bus of Himalaya Travels
Pvi. Lid. Due to some technical default in the bus, the driver has fo stop the
bus on a cold night. The driver advised the passengers to get to the shelter in
the nearest hotel which waos ot o distance of only one kilometre from that
place. The wife of Mr. Harish caught a cold and fell ill due to being asked to
get dewn and she had to walk in the cold night to reach the hotel. Mr. Harish
fFiled the suit against Himalaya Travels Pvt. Lid. for damoges for the personal
inconvenience, hotel charges and medical freatment for his wife. Explain,
whether Mr. Harish would get compensation for which he filed the suit under
the Indian Contract Act, 18727
Ans: Provision: Section 73 of Indian Contract Act, 1872 provides that when o
contract hos been broken, the party who suffers by such breach is enfifled to
receive, from the party who has broken the contract, compensation for any loss or
damage couvied to him thereby, which naturally arose in the usual course of things
from such breach, or which the parties knew, when they made the contract, to be
likely to result from the breach of it. But such compensation is not 1o be given for
any remote and indirect loss or damoge sustained by reason of the breach.
Fact of the case: In the instant case, Mr. Harish filed the suit against Himalaya

Travels Pvt. Lid. for domages for the personol inconvenience, hotel charges and
medical treatment for his wife.

Conclusion:On the basiz of above provisions and focts of the cose, it con be sald
that Mr. Harish con cloim damages for the personal inconvenience and hotel
charges but not for medical reatment for his wife because it is o remote or indirect

lass,




Applcobls Tor Moy & MNey 2074

Chapter 2: The Indian Contract Act, 1872

Unit 6: Contingent And Quasi Contracts

Question 1 (Study Material, Rip Nov 2020, Mip2 Nov 2021, Past Paper Dec
2021, Mip2 May 2022)

Explain the-term "Quasi Contracts’ and state their characleristics.
Ans: Under certain special circumstonces obligation resembling those created by
a contract are imposed by low although the parties hove never entered into a
contract. Such obligation imposed by low are referred to as "Gluasi -confracts Such
a contract resembles with @ controct so far, a result or effect is concerned but it
has little or no affinity with a contract in respect of mode of creation. Theze
contracts are bosed on the doctrine that a person shall not be allewed to enrich
himself unjustly at the expense of anather, The salient fectures of o quasi-contrac
aré:
(1} It does not arise from any ogreement of the parties concerned but is imposed
|::|':|r levwe,
(2] Duty and not promise is the basis of such contract.
(3] The right under it is always a right to meney ond generally though not always
to a liguidate sum of money.,
(4] Such a right is ovailable against specific person(s) and not against the whole
world.
i3] A swit for its breach moy be filed in the some way a3 in case of a complete
conirach.

Question 2 [Sudy Material, Rtp May 2020]
X, a minor was studying in M.Com. in o college. On 1st July, 2019 he took a
loan of ¥1,00,000 from B for payment of his college fees and to purchase
books and agreed fo repay by 315t December, 2019. X possesses assets worth
¥#9 lakhs. On due date, X Fails to pay back the loan to B. B now wants to
recover the loan from X ouf of his (X's) assets. Referring fo the provisions of
Indian Contract Act, 1872 decide whether B would succeed.
Ans: Yes, B con proceed against the assets of X, According to section 68 of Indian
Contract Act, 1872, if o person, incapable of entering Into a contract, or any one
whom he is legally bound to support, is supplied by another person with
necessaries suited fo his condition in life, the person who has furnished such supplies
is enfitled to be reimbursed from the property of such incopable person.

g
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Since the loan given to X is for the necessaries suited 1o the conditions in life of the
miner, his assets can be wed 1o reimburse B.

Question 3 (Study Material, Rtp June 2023}
P left his carriage on D's premises. Landlord of D seired the carrioge against
the rent due fram D. P paid the rent and got his carriage released. Can P
recover the amount from D?
Ans: Yes, P con recover the amount from D. Section &9 states a person who s
interested in the payment of money which another person is bound by law to pay,
and who therefore pays it, is enfitled to get it reimbursed by the other.
In the present case, D was lawfully bound to pay rent. P was interested in moking
the poyment to D's londlord as his carrioge was seized by him.
Hence being on interested party P made the payment and can recover the same
from D.

Question 4 (Mip] Mov 2022)
What iz Quasi Contract? Elaborate the cases which are deemed as Quasi
Contract.
Ans: Quasi Coniracts: Under certain special drcumstances, abligation resembling
those created by a contract are imposed by law although the parties have never
entered into a contract. Such obligotions imposed by low are referred to as
‘Cyasi-contracts’. Such o controct resembles with o contract so for as result or
effect is concerned but it has liftle or no affinity with o contract in respect of mode
of creation. These controcts are based on the docirine that a person shall not be
allowed to enrich himself unjustly af the expense of another,

The following are the cases which are deemed as Quasi Contrach

{a) Claim for necessaries supplied to persons incapable of contracting [Section
568 of the Indian Contract Act, 1872): If o person, incopable of entering inte o
contract, or anyone whom he is legally bound 1o support, is supplied by ancther
perion with necessaries suited 1o his condifion in life, the person who has furnished
such supplies is entitled to be reimbursed from the property of such incapable
person,

To establish his claim, the supplier must prove not only thot the goods were
wpplied to the person who was minor or a wnatic but alio thot they were suitable
to his actual requirements at the time of the sale and delivery.

(b} Payment by an interested person (Section 69): A person who is interested in
the poyment of money which another s bound by low to pay, ond who therefore
pays it, is entitled to be reimbursed by the other.

g
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{¢) Obligation of person enjoying benefits of non-gratuitous act (Section 70}
In term of section 70 of the Act “where o person lawfully does anything for
anothaer person or delivers amything to him not intending to do so grotuitcusly and
swch other person enjoys the benefit thereof, the lotter Is bound to poy
compensation fo the former in respect of, or to restore, the thing so done or
delivered”.

(d) Responsibility of finder of goods (Section 71): “A person who finds goods
belonging to another aond tokes them into his custody is subject to some
responsbility as if he were a ballee'. Thus, a finder of lost goods haos:

{i] to toke proper care of the property as man of ordinary prudence would 1oke
{ii) no right to appropriate the goods and

(iii] to restore the goods if the owner i found.

{e) Meney paid by mistake or under coercion [Section F2): "A person to whom
money has been paid or anything delivered by mistoke or under coercion, must
repoy or returm it

Question 3 (Rtp May 2020, Mip Nov 2020]
What is Contingent Contract? Discuss the essentials of Contingent Contract as
per the Indian Contract Acl, 1872.
Ans: Provision: [Indian Contract Acl, 1872]: Essential chorocteristics of a
contingent contract: A contract may be absolute or contingent. A contract is said
ta be obsolute when the promisor undertakes to perform the contract in all events,
A contingent contract, on the other hand “is a contract to do or not to do something,
if some event, collateral 1o such contract does or does not happening (Section 31).
It is o confract in which the performance becomes due only upon the hoppening of

some event which may or may not happen. Example: M contracts to pay M 20,
Q00 it he is elected President of o particular association. This is a confingent
confract.

The essential characteristics of a contingent contract may be listed as follows:
a) There must be o contract to do or not 1o do something,

b) The performaonce of the contract must depend upon the happening or nan-
happening of some event.

c] The happening of the event is uncertain,

d) The even on which the performonce is made to depend upon is an event
colloteral to the contract, ie, it does not form part of the reciprocal promises
which constitute the contract, The even should neither be a performonce promised,
nor the consideration for the promise.

by Coily SAAQM. Supti




A pplicod o & Maw T4

&) The contingent even should not be the mere will of the promisor, However, where
the event is within the promisor’s will, but not merely his will, it may be o contingent
contract.

Question & (Mip Nov 2020, Rip May 2020, Past Paper July 2021, Mipl May
2023
Explain the meaning of "Contingent Contracts’ and state the rules relating to
such contracts.
Ans: Essential characteristics of a contingent contract A contract may be
obsolute or contingent. A confract is soid to be gbsolute when the promisor
undertakes to perform the contract in all events. A confingent contract, on the other
hand “js o contract to do or not to do something, if some event, collateral fo such
contract dg,, G d;g, ngt EEEE {hﬂf:ﬁn 3'”. It it a contract in which the

performance becomes due only upon the happening of some event which may or

may not happen. Exomple: A contracts to pay B 210,000 if he is elected President

of a porticular association. This is o confingent contract

The essential characteristics of a contingent contract moy be listed os follows:
(i} There must be a contract to do or not to do something the, performance of the
controct must depend wpon the hoppening or non- hoppening of some event.

{ii) The happening of the event is uncertain,

(i} The event on which the performance & maode to depend upon is an event
colloteral to the contract Le. it does not form part of the rediprocal promises which
constitute the confroct. The event should neither be o performonce promised, nor
the consideration for the promise.

{iv] The contingent event should not be the mere will of the promisor. However, the
event is within the promisor’s will, but not merely his will, it may be a confingent
confrack.

The rules regarding the contingent contrach are as Follows:

(1) Contingent contract dependent on the happening of an uncertain future cannot
be enforced until the event has happened. IF the event becomes impossible, such
contracts become void. (Section3Z).

(2] Where o confingent contract is to be performed if o porficular event does not
hoppen performance con be enforced only when hoppening of thot event
becomes impossible (Section 33).

(3] If a controct is contingent upon, how a person will act of an unspecified time
the event shall be comsidered fo become impossible; when such person does
anything which renders it impossible that he should so act within any definite fime
or otherwise than vnder further contingencies. (Section 34, 33).
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(4] The contingent contracts to do or not to do anything if an impossible event
hoppens, are void whether or not the foct is known to the parties [Section 36).

Question 7 (Rip Mov 2021)
PQR, a hospital in Delhi, recruits Dr. A, on contract basis For a period of 3
manths. The hospital management promises to pay Dr. A, a lumpsum amaunt
of ¥1,00,000 if Dr. A test positive for nodal corona virus (Covid 19) during the
contract period of 3 months. ldentify the type of contract and highlight the rule
of enforcement. Also, what will happen if Dr. A does not contract Covid 19.
Ans: Section 31 of the Indion Contract Act, 1872 provides that A contract to do
or not to do something, if some event, collateral to such confract, does or does not
happen” is o Contingent Confract.
Leclion 35 says thot Contingent contracts to do or not to do anything, if a specified
uncertain event happens within o fixed time, becomes void if, ot the expiration of
time fixed, such event has not happened, or if, before the time fixed, such event
becomes impossible.
In the instant case, the confract between PR hospital & Dr. A is o Confingent
Contract becouse the promisor, PR hospital need to perform his abligation of
paying Dr. A, the lumpsum amount of T1,00,000, anly if he contracts with Covid
19 within o spon of 3 months. In Case, if Dr. A does not contract Covid 19, then
the controct stands void outomatically.

Question 8 (Mtp2 June 2023)

Explain the term Contingent Contract with reference fo the Indian Contract Act,
1872 with the help of on exemple. Also discuss the rules relofing to
enfercement of a contingent contract.

Ans: Definition of ‘Confingent Contract’ [(Section 31 of the Indian Contract Act,
1872): A contract to do or not to do something, If some event, collateral to such
contract, does or does not happen,

Example: A contrects to pay B 1,000,000 if B's house is burnt. This is o confingent
contract,

Rules Relating to Enforcement The rules relating to enforcement of a confingent
contract are laid down in sections 32, 33, 34, 35 and 36 of the Act.
(i} Enforcement of contracts contingent on an event happening: Where o

contract identifies the happening of a future contingent event, the contract connet

be enforced until ond wnless the event ‘hoppens'. If the happening of the event

becomes impossible, then the contingent contract is void.
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(i) Enforcement of contracts conlingent on an event not happening: Where o
contingent contract is made contingent on non-happening of an event, it can be
enforced only when it's happening becomes impossible.

(iii} A contract would cease to be enforceable iF it is contingent upon the

conduct of a living persen when that living persen does something to make
the ‘event’ or ‘conduct’ as impossible as happening.

(iv} Contingent on happening of specified event within the fixed time: Seclion
335 says that Contingent contracts to do or not to do anything, if o specified
uncertain event happens within o fixed time, becomes void if, at the expiration of
time fixed, such event hos not happened, or if, before the time fixed, such event
becomes impossible.

[v) Contingent on specified event not happening within fized time: Section 35
alse says that “Contingent contracts to do or not to do anything, if a specified
uncertain gvent not_hoppen within o fized fime, moy be enforced by law
when the time fixed hos expired, and such event has not happened or before the
time fixed hos expired, if It becomes certain that such event will not hoppen”.

{vi} Confingent on an impoessible event (Section 3&): Contingent agreements 1o
do or not to do anything, if an impossible event hoppens are void, whether the

impossibility of the event is known or not to the parties to the agreement at the
firme when it is made.
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Chapter 2: The Indian Contract Act, 1872

Unit 7: Contract Of Indemnity And Guarantee

Question 1 (Study Material)
What are the righls of the indemnity-holder when sued?
Ans: Rights of Indemnity- holder when suved [Section 125): The promisee in o
contract of iIndemmnity, acting within the scope of his authority, is entitled fo recover
from the promisor—
(a) all domages which he may be compelled to pay in any suif
(k] all costs which he may hove been compelled to pay in bringing, defending
the sult and
[c) all sums which he may hove paid under the terms of any compromise of suit,
It may be understood that the rights contemplated under section 125 are mot
exhoustive. The indemnity holder/ indemnified hos other rights besides those
mentioned above. If he has incurred a licbility and that liability is absolute, he is
entitied to call upon his indemnifier to save him from the liability ond to pay it off.

Question 2 (Study Material)

Define confract of indemnity and contract of guarantes and state the conditions
when guarantes is considered invalid?

Ans: Section 124 of the Indian Contract Act, 1872 sfates that ~A controct by which
one party promises to save the other from loss coused to him by the conduct of
the promisor himself, or the conduct of any person”, is colled o "contract of
indemnity .

Section 1246 of the Indion Contract Act, 1872 states that "A contract to perform
the promise mode or discharge lability incurred by a third person in cose of his
defoult” is called a “contract of guarantee”.

The conditi er which ¢ i

(i} Guarantee obtained by means of misrepresentation,

(i) Guorontee cbhigined by means of keeping silence as to moterial creumstances.
{iii) When contract of guarantee is entered inte on the condition thot the creditor
shall ot act upon it until anather person has joined in it o3 co-surety and that ather
party fails to [oin as such.

Quastion 3 (Study Material)

Mr. X, is employed as a cashier on a monthly salary of 12,000 by ABC bank ~
for o period of three years. ¥ gave surety for X's good conduct. After nine e
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manths, the financial position of the bank deteriorates. Then X agrees to accept
a lower salary of 10,500/- per month from Bank. Two months later, it was
found that X has misopproprioted cash since the fime of his oppoiniment. Whai
is the liability of ¥?

Ans: According to section 133 of the Indian Contract Act, 1872, where there is
any varianee in the terms of contract between the principal debtor ond ereditor
without surety’'s consent, it would dischorge the surety in respect of all ransoctions
taking ploce subsequent to such variancs.

in the instant case, the creditor has mode varionce [i.e. change in terms) without
the consent of surety. Thus, surety i dischorged o3 fo the fronsoctions subsequent
ta the change.

Hence, Y is lable as a surety for the loss suffered by the bonk due to
misappropriation of cash by X during the first nine months but not for
misappropriations committed ofter the reduction in salary.

Question 4 (Study Material)
A contract with B For a fixed price to construct a howse for B within a stipulated
time. B would supply the necessary material to be vsed in the construction. C
guarantees A's performance of the contrack. B does not supply the material as
per the ogreement. |s C discharged from his liability.
Ans: According to Section 134 of the Indion Contract Act, 1872, the surety is
discharged by any contract between the creditor ond the principal debtor by
which the principal debtor is discharged or by any oot or omission for the creditor
the legal consequence of which is the discharge of the principal debtar,
In the given case, B omits to supply the necessary construction materiol. Hence, C
i discharged from his liability.

Question 5 (Study Material]
Mr. D was in urgent need of money amounting to 5,00,000. He asked Mr. K
for the money. Mr. K lent the money on the sureties of A, B and N without any
confract between them in case of default in repayment of meoney by D to K. D
makes default in payment. B refused to confribute, examine whether B con
escape liability?

Ans: Co-sureties lioble 1o confribute equally [Section 144 of the Indian Contract
act, 187 2): Equality of burden is the basis of Co-suretyship. This is contained in

section 144 which states that "when two or more persons are co-sureties for the

same debl, or duty, either jointly, or severally and whether under the same or
different controcts and whether with or without the knowledge of each other, the
co-sureties in the absence of any confract to the contrary, are liable, as between
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thamselves, to pay each an equal share of the whole debt, or of thot part of it
which remains unpaid by the principal debtor™.

Accordingly, on the defoult of D in payment, B connot escape from his lability. All
the three sureties A, B and M are lable to pay equally, in absence of any contract
between them.

g tion & (Study Material)
Mr. Chetan was appointed as 5ite Manager of ABC Constructions Company on
a two years' contract ot @ menthly salary of 50,000. Mr. Fawan gave a surety
in respect of Mr. Chetan's conduct. After six months the company was not in

position to pay 50,000 to Mr. Chetan because of financial constraints. Chetan
agreed for a lower salary of 30,000 from the compony. This was nol
communicated to Mr. Fawan. Three months ofterwards it was discovered that
Chetan had been doing Fraud since the time of his appointment. What is the
liability of Mr. Pawan during the whole duration of Chefan's appointment.
Ans: As per the provisions of Section 133 of the Indion Contract Act, 187 2, if the
craditor mokes any variance [i.e. change in terms) without the consent of the surety,
then surety is discharged as to the tronsactions subsequent to the change.

In the instant cose, Mr. Powan is lloble as o surety for the loss suffered by ABC
Constructions company due fo miscppropriation of cash by Mr, Chetan during the
first six months but not for misapproprictions committed after the reduction in
salary.

Hence, Mr. Powan, will be llable as a surety for the oct of Mr. Chetan before the
change in the terms of the controct e, during the first six months, Yariation in the
terms of the contract [as to the reduction of salary) without consent of Mr. Powan,
will disgchorge Mr. Powan from all the liabilities towards the act of the Mr. Chetan
ofter such variotion.

g ion 7 (Study Material]
A ogrees to sell goods 1o B on the guarantee of C For the payment of the price
of goods in default of B. Is the ogreement of guarantee valid in each of the
following alternofe cases:

Caose 1. IF A is a Minor

Case 2: IF B is a Minor

Case 3: IF C is a minor.

Ans: Case 1: The ogreement of guorantee is woid becouse the creditor is
incompetent t contract.

Case 2: The aogreement of guarontee is valid becouse the copability of the
principal debtor does not affect the validity of the ogreement of the guarantes.
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Case 3: The agreement of guarantee is void because the surety is incompetent 10
contract,

Question 8 (Study Malerial)
5 asks R 1o beat T ond promises to indemnify R ogoinst the consequences. R
beats T and is Fined $50,000. Can R claim 50,000 from 5.
Ans: B connot claim 50,000 from § becouse the object of the agreement was
unlawful. A contract of indemnity to be valid must fulfil all the essentials of a valid
contract,

Question 9 (Study Material]
Manoj guarantees for Ranjan, a retail textile merchant, for an amount of
1,00,000, for which Sharma, the supplier may from fime=to=lime supply goods
on credit basis to Ranjan during the next 3 months.

After 1 month, Maonoj revokes the guarantee, when Shormo hod supplied
goods an credit for 40,000, Referring to the provisions of the Indian Cantract
Act, 1872, decide whether Mangj is discharged from all the liabilities to
Sharma for any subsequent credit supply. What would be your answer in case
Ranjaon makes default in paying back Sharma for the goods already supplied
on credit i.e. 40,0007

Ans: Discharge of Surety by Revocation: As per section 130 of the Indian Contract
Act, 1872, o continuing guaranies may, at any fime, be revoked by the surety, a3
to future transactions, by nofice to the creditor, but the surety remains lable for
transactions already entered into.

As par the abowe provisions, liability of Maonoj is discharged with relofion to all
subsequent credit supplies mode by Shormo ofter revocation of guarantee,
because it is o cose of confinuing guarantees.

However, liability of Maongj for previous tronsactions [before revocation) Le. for
40,000 remains. He is liable for payment of 40,000 to Sharmo because the
transaction was already entered into before revocotion of guarantee.

Question 10 (Study Material)
'C' advances to 'B, 2,00,000 on the guarantee of ‘A’ "C' hos also faken a further
security for the same borrowing by morigage of B's furniture worth 2,00,000
without knowledge of "A'. C’ cancels the mortgage. Afer & months "B’ becomes
inselvent and "C' "sues "A" his guarantee. Decide the liabkility of "A" if the market
value of furniture is worth 80,000, under the Indian Contract Act, 187 2.

Answer: Surety’s right to benefit of creditor's securities: According to section 141
of the Indian Confract Act, 1872, a wrety is entitled fo the benafit of every

H
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security which the creditor has ogainst the principal debtor ot the time when the
contract of suretyship is entered into, whether the surery knows of the existence of
such security or noty; and, if the creditor loses, or, without the consent of the suraty,
poarts with such security, the surety Is discharged to the extent of the value of the
security,

in the instant cose, C aodvonces to B, 200,000 rupees on the guarantee of A, C
has ¥ also token a further security for 2,00,000 by mortgage of B's furniture
without knowledge of A. C cancels the mortgage. B becomes insolvent, and C sues
A on his guarantes. A is discharged from liability to the amount of the value of
the furmiture Le. BO,000 and will remain lioble for balance 1,20,000.

CoAy SARRW. Cupta
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Chapter 2: The Indian Contract Act, 1872

Unit 8: Bailment And Pledge

Question 1 (Study Material)
State the essential elements of a contract of bailment.
Ans: Essential elements of o contract of bailment: Section 148 of the Indian
Contract Act, 1872 defines the term Bailment. A "bailment” s the delivery of goods
by one person to another for some purpose upon a contract that they shall, when
the purpose is cccomplished, be returmned or otherwise disposed of according to
the directions of the person delivering them.
The essential elements of the contract of the bailment are:
[i] Delivery of goods-The essence of bailment is delivery of goods by one person
to another.
{ii} Baillment is o contract-In bailment, the delivery of goods is upon @ contract that
when the purpose is occomplished, the goods shall be refurned to the baoilor.
{iii] Return of goods in specific-The goods are delivered for some purpose and it
iz agreed that the specific goods thall be returned.
{iv]) Ownership of goods-in a bailment, it is only the possession of goods which is
transferred, ond the baoilor continues to be the owner of the goods.
{v) Property must be movable-Bailment is only for movable goods and never for
immovable goods or money.

Question 2 (Study Material)
Give differences between Boilment and Pledge.
Ans: Distinction between bailment and pledge: The following are the distinction
berween ballment ond pledge:
{a) As to purpose: Pledge is o variety of bailment, Under pledge goods are
bailed as o security for a loon or a performonce of o promise. In regular bailment
the goods are bailed for other purpose than the two referred above. bailee takes
them for repairs, safe custody etc.
(b} As to right of sale: The pledges enjoys the right to sell enly on defoult by the
pledgeor to repay the debt or perform his promise, thot too only after giving due
natice. In bailment the bollee, generally, connot sell the goods. He can either retain
or sue for non-payment of dues.
{c] As to right of using goods: Pledges has no right fo use goods. A bailee can,
if the terms so provide, use the goods.
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{d} Consideration: In pledge there is olways o consideration whereos in o
boilment there may or may not be conideration.

{e) Discharge of contracl: Pledge is discharged on the payment of debt or
performance of promise whereas baoilment Is dischorged as the purpose s
occomplished or after specified fime.

Question 3 (Study Materigl]
Examine whether the following constitule a contract of "Bailment’ under the
provisions of the Indion Contract Act, 1872:

(i} V parks his cor at a parking lot, locks it, and keeps the keys with himself.
[ii} 5eizure of goods by customs authorities.

Ans: As per Section 148 of the Act, bailment is the delivery of goods by one
person to another for some purpose, upon O contract, that the goods shall, when
the purpose is occomplished, be returned or otherwise disposed of according o
the directions of the person delivering them.

For a bailment to exist the ballor must give possession of the balled property and
the bailee must accept it. There must be a transfer in ownership of the goods.

(i} Mo. Mere custody of goods does not meon possession. In the given case, since
the keys of the car are with ¥V, Section 148, of the Indian Contract Act, 1872 shall
not applicable.

(i) Yes, the possession of the goods is transferred to the custom authorities.
Therefore, bailment exists and section 148 is applicable.

Guestion 4 (Study Material]
A hire o carrioge from B and agrees to pay 500 as hire chorges. The camrioge
is unsafe, though B is unaware of it. A is injured and claims compensation far
injuries suffered by him. B refuses to pay. Discuss the liability of B.

Ans: Problem asked in the question is bosed on the provisions of the Indian
Contract Act, 1872 as contained in Section 150. The section provides that if the
goods are bailed for hire, the boilor is responsible for such damage, whether he
was of waos not aware of the existence of such foults in the goods bailed.
Accordingly, applying the obove provisions in the given cose, B is responsible to
compensate A for the injuries sustained even if he was not oware of the defect in
the carriage.

Question 5 (Study Materigl]
A bail his jewellary with B on the condition fo safeguard it in a bank’s safe

locker. Howewver, B kept it in sofe locker at his residence, where he usually
keeps his own jewellery. After o month all jewellery was lost in a religious

A ShAdn Sluanta
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riot. A filed a suit against B for recovery. Referring to provisions of the Indian
Contract Act, 1872, stale whether A will succeed.
Ans: According to section 152 of the Indion Contract Act, 187 2, the bailes, in the

obsence of any spedal contract, s not responsible for the loss, destruction or

deterioration of the thing baoiled, if he hos taken reasonoble care as required
under section 151,

Here, A and B agreed to keep the jewellery ot the Bank's sofe locker and not at
the latter’s residence (L.e. B's residence). Thus, B is lioble to compensate A for his
nagligence to keep jewellery at his (B%) residence.

Question & (Study Material]
R gives his umbrella to M during raining season to be used for hwo days during
Exominations. M keeps the umbrella for o week. While going to R's house to
return the umbrella, M accidently slips and the umbrella is Imdl',r damaged.
Who bear the loss and why?

Ans: M shall have 1o bear the loss since he falled to return the umbrella within the
stipulated time and Section 181 dearly says thot where a bailee fails to retumn
the goods within the agreed time, he shall be responsible to the boilor for any
loss, destruction or deterioration of the goods from that time notwithstanding the
exercise of reacsonable core on his part.

Question 7 [Study Material)
Amar bailed 50 kg of high-guality sugar fo Srijith, whe awned a kirana shap,
promising to give 200 af the time of taking back the bailed goeds. Srijith's
employes, unoware of this, mixed the 50 kg of sugar belanging to Amar with
the sugar in the shop and pockaged it for sale when 5rijith was away. This
came fo light only when Amar came asking for the sugar he hod bailed with
Srijith, as the price of the specific quality of sugar had trebled. What is the
remedy available o Amar?
Ans: According 1o section 157 of the Contract Act, 1872, if the baoilee, without the
consent of the bailor, mixes the goods of the bailor with his own goods, in such o
manner that it is impossible to separate the goods bailed from the other goods
and deliver them back, the baoilor is entitled to be compensated by the bailee for
the loss of the goods.
In the given question, Srijith's employee mized high quality sugor bailed by Amar
ond then packaged it for sale. The sugars when mixed cannot be separated, As
Srijith’s employee hos mixed the two kinds of sugor, he [(Srijith] must compensate
Amar for the loss of his sugar.
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Question 8 (Study Material)
Mrs. A delivered her old silver jewellery to Mr. Y a Goldsmith, for the purpose
of making new a silver bowl out of if. Every evening she used fo receive the
unfinished good (silver bowl) to put it inte box kept at Mr. Y's Shop. She kepi
the key of that box with herself. One night, the silver bowl was stolen from
that box. Was there a contract of bailment? Whether the possession of the
goods [octual or constructive) delivered, constitute contract of bailment or not?
Ans: Section 148 of Indian Contract Act 1872 defines ‘Bailment’ as the delivery
of goods by one person to another for some purpose, vpon o contract that they
shall, when the purpose iz accomplished, be returned or otherwize disposed of
according to the direction of the person delivering them.

According to Section 149 of the Indion Contract Act, 1872, the delivery to the
bailee may be made by doing anything which has the effect of putting the goods
in the possession of the intended bailee or of any person authorised to hold them
on his behalf. Thes, delivery Is necessary to constitute bailment.

Thus, the mere keeping of the box at ¥'s shop, when A herself took away the key
canngt amount to delivery as per the meaning of delivery given in the provision

in section 14%9. Therefore, in this case there is no contract of ballment as Mrs. A
did not deliver the complete possession of the good by keeping the keys with
herseif.

Question 9 (Study Material)
Srushii ocquired valvable diomond at @ very low price by a voidable contract
under the provisions of the Indian Contract Act, 1872, The voidable contract
was nol rescinded. Srushti pledged the diamond with Mr. VK. Is this a valid
pladge under the Indian Contract Act, 18727
Ans: Pledge by person in possession under voidable contract [Section 1784 of
the Indian Contract Act, 1872]: When the poawnor has obtained possession of the
goods pledged by him under o confroct voidable under section 19 or section 194,
but the confroct hos not been rescinded af the time of the pledge, the pawnee
ocquires a good fitle to the goods, provided he acts in good faith and withouwt
notice of the pawnor's defect of title.
Therefore, the pledge of diomond by Srushti with Mr. VK i3 valid.
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Chapter 2: The Indian Contract Act, 1872

Unit 9: Agency

Question 1 (Study Material)
A appoints M, a minar, as his agent to sell his watch for cash at a price nol
less than 700. M sells it te D for 350. Is the sole valid? Explain the legal
position of M and D, referring to the provisions of the Indian Confract Act,
1872,
Ans: According to the provisions of Section 184 of the Indion Controct Act, 1872,
as between the principal and a third person, any person, even o minor moy
become an agent. But no person who is not of the age of majority and of sound
mind con become an agent, 5o as to be responsible to his principal. Thes, if o
person who is not compelent 1o contrach is appointed a3 an agend, the principal i3
liable to the third party for the acts of the agent. Thus, in the given case, D gets
o good fitle to the watch. M is not liable 1o A for his negligence in the performance
of his duties.

Question 2 (Study Material)

State with reason whether the fellowing statement is correct or incorreck:
Ratification of agency is valid even if knowledge of the principal is materially
defective.

Ans: Incorrect: Section 198 of the Indion Contract Act, 1872 provides that for o
valid ratification, the person who ratifies the olready performed oot mast be
without defect and have clear knowledge of the facts of the case. If the principal’s
knowledge is materially defective, the ratification is not valid ond hence no
agency.

Question 3 (Study Material)
Rahul, a transporter was entrusted with the duty of ransporfing tomatoes from
a rural farm to a city by Aswin. Due to heavy rains, Rohul was stranded for
more than twe days. Rahul sold the fomatees below the markel rabe in the
nearby market where he was stranded fearing that the tomatees may perish.
Can Aswin recover the loss from
Rahul on the ground that Rahul had acted beyond his aulhority?
Ans: Agent's authority in an emergency (Section 189 of the Indian Contract
Act, 187 2): An agent has authority, in an emergency, 1o do oll such octs for the
purpose of protecting his principal from loss a3 would be done by o person of
crdinary prudence, in his own cose, under similar circumstances,
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In the instant case, Rohul, the agent, was handling perishable goods like ‘tomatoes
and can decide the fime, dote and ploce of sale, not necessarily as per instructions
o the Aswin, the principal, with the intention of protecting Aswin from losses.
Here, Rohul acts in an emergency as o man of ordinary prudence, so Aswin will
not succead against him for recovering the loss.

Question 4 (Study Material)
Mr. Ahuja of Delhi engoged Mr. Singh as his agent to buy a house in West
Extension area. Mr. Singh bought a house for 20 lakhs in the nome of o
nominee and then purchased it himself for 24 lakhs. He then sold the same
house to Mr. Ahuja for 26 lakhs. Mr. Ahuja loter comes 1o know the mischief
of Mr. Singh and fries to recover the excess amount paid to Mr. Singh. Is he
entitled to recover any amount from Mr. Singh? If 50, how much? Explain.
Ans: The problem in this cose, is bosed on the provisions of the Indion Contract
Act, 1872 as contained In Section 215 read with Section 2156. The two sections
provide that where an agent without the knowledge of the principal, deals in the
business of agency on his own account, the principal may:

{1] repudiate the transoction, if the cose shows, either thot the ogent has
dishonestly concealed any material foct from him, or that the dealings of the agent
have been disodvontageous 1o him,

(2] doim from the agent any benefit, which may hove resulted to him from the
trandociion,

Therefore, bosed on the above provisions, Mr. Ahuja is entitled to recover & lokhs
fram Mr. Singh being the amount of profit earmned by Mr. Singh cut of the
transaction,

Question 3 (Study Material)
Comment on the statement ‘Principal is not always bound by the acts of a sub-
agent’.
Ans: The slatement is correct. Normally, o sub-agent is not appointed, since it is
a delegation of power by on agent given to him by his principal. The goveming

principle is, o delegate connot delegote’. [Latin version of this principle is,
"delegates non potest delegore”). However, there ore certain ciroumstances
delegat potest deleg H th t 1
where on agent con appoint sub-agent.

in cose of proper oppolntment of a sub-agent, by virtue of Section 192 of the
Indion Contract Act, 1872 the principal is bound by ond is held responsible for
the acts of the sub-agent. Their relationship is treated to be a3 if the sub-ogent is
nppl:.inh*,d b'l,' thie prin-:i_p-nl himigelf.
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However, if o sub-ogent is not properly oppointed, the principal sholl not be
bound by the acts of the sub-agent. Under the circumstances the agent appointing
the sub- agent shall be bownd by these acts and he (the agent] shall be bound to
the principal for the acls of the sub-ogent.

G ion & (Study M ial)
ABC Lid. sells its products through soeme agents and if is not the custom in their
business to sell the products on credit. Mr. Pintu, one of the agents sold goods
of ABC Lid. to M/s. Parul Pvi. Lid. (on credit) which was insolvent at the fime
of such sale. ABC Ltd. sued Mr. Pintu for compensation towards the loss
coused due to sale of products to M/s. Parul Pvi. Lid. Will ABC Lid. succeed in
its claim?

Ans: To conduct the business of agency according to the principal’s directions
(Section 211 of the Indian Contract Act, 1872): An agent is bound 1o conduct the
business of his principal occording to the direction given by the prindpal, or, in
the absence of any sudh directions, according to the custom which prevails in doing
business of the same kind ot the place where the agent conducts such business.
When the agent acts otherwise, if any loss be sustained, he must make it good 1o
his principal, and, if any profit occrues, he must account for it

in the present case, Mr. Pinfu, one of the agents, sold goods of ABC Ltd. to M/s
Parul Pvt, Ltd. [on credit) which was insolvent ot the time of such sale. Also, it is not
the custom in ABC Ltd. to sell the products on credif,

Hence, Mr. Pinty must moke good the loss to ABC Lid.

Question 7 (Study Material)
R is the wite of P. She purchased sarees on credit from Nalli. Nalli demanded
the amount from P. P refused. Nalli filed o suit against P for the said amount.
Decide in the light of provisions of the Indian Contract Act, 1872, whether Nalli
would succeed.
Ans: The position of husbond and wife is special and significant case of implied
authority. According to the Indian Contract Act 187 2, where the husband and wife
are living together in o domestic establishment of their own, the wife shall have
an implied authority to pledge the credit of her husband for necessaries. However,
the implied outhority con be challenged by the husband only in the following
circumstances,
(1] The husband hos expressly forbidden the wife from borrowing money or
buying goods on credi.
(2] The arficles purchased did not constitute necessities.
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(3] Husband had given sufficient funds to the wife for purchosing the articles she
needed to the knowledge of the seller.

(4] The creditor hod been expressly told not to give credit to the wife.

Further, where the wife lives opart from husband without any of her foult, she shall
have an implied outhority to bind the husband for necessaries, if he does not
provide for her moinfenance,

Since, none of the above criteria is being fulfilled; Malll would be successtul in
retovaring it mongy,

Question B [Study Material)
Bhupendra barrowed a sum of 3 lacs from Atul. Bhupendra appointed Atul as
his agent to sell his land and authorized him to appropriate the amount of
loan out of the sale proceeds. Afterward, Bhupendra revoked the agency.
Decide under the provisions of the Indian Contract Act, 1872 whether the
revocation of the soid agency by Bhupendra is lowful.
Ans: According to Section 202 of the Indion Contract Agt, 1872 on agency
becomes irrevocable where the agent has himself an interest in the property which
forms the subject-mafter of the agency, ond such an agency cannat, in the absencs
of an express provision in the contract, be terminated to the prejudice of such

interest,

In the instant case, the rule of agency coupled with inferest applies and does not
came to an end even on death, insanity or the insolvency of the principal,
Thas, when Bhupendra appointed At as his agent te sall his lond and authorized

him to appropriate the amount of lean out of the sale proceeds, interest was
created in favor of Al and the soid agency s not revocable. The revocotion of
agency by Bhupendra is not lawful.

A SRAGN St
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Chapter 3: The Sale of Goods Act, 1930

nit 1: Formation Of Th niract Of Sal

Question 1 (Study Material)
A ogrees to buy a new TV from a shop keeper for ¥30,000 payable partly in
cash of 20,000 and partly in exchange of old TV set. Is it a valid Contract of
Sale of Goods? Give reasons for your answer,
Ans: Provision: It is necessary under the Sales of Goods Act, 1930 that the goods
shoyld be exchonged for money, If the goods gre exchonged for goods, it will
not_be called a sale. It will be comsidered os barter. However, o confract for
transfer of movaoble property for o definite price payable partly in goods and
partly in cash is held to be a contract of Sale of Goods
Fact of the case: In the given case, the new TV set is agreed to be sold for
230,000 and the price is payable panly in exchange of old TV set and partly in
cash of 20,000,
Conclusion: In this cose, it is o valid contrack of sole under the Saoles of Goods
Act, 1930,

Question 2 (Study Material)
A agrees to sell to B 100 bogs of sugar arriving on a ship from Awusiralia to
India within next two months. Unknown to the parties, the ship has already
sunk. Does B have any right against A under the 5ale of Gooads Act, 19307
Ans: In this case, B, the buyer has no right against A the seller. Section 8 of the
Sales of Goods Act, 1930 provides that where there is an agreement to sell

specific goods and the goods without any fault of either party perish, domaoged
or lost, the agreement is thereby ovoided. This provision is bosed on the ground
erformance which maokes a confract veld.
50, aoll the following condilions required to freal it o5 @ void confract are
fulfilled in the above case:
(i} There is an agreement 1o sell between A and B
(i) I is reloted to specific goods

[iii) The goods are lost because of the sinking of ship before the property or
risk passes to the buyer.
(i) The loss of goods is not due 1o the foult of either party.

Question 3 (Study Material, Rip Nov 2021)

X contracted to sell his car to Y. They did not discuss the price of the car at all. ~

X later refused to sell his car to Y on the ground that the agreement was void
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being vncertain about price. Can Y demand the cor under the Sale of Goods
Act, 19307

Ans: Payment of the price by the buyer is on important ingredient of o contract
of sale. If the parties totally ignore the question of price while moking the controct,
it would not COME n in and invali regment, It will rather be o valid
cantract and the buyer shall pay o reasonable price,

In the give case, X and ¥ have entered into a contract for sale of car but they did
not fix the price of the cor. X refuted to sell the cor to Y on this ground, Y con
legally demand the car from X and X can recover o reasonoble price of the car
from Y.

Question 4 (Study Material, Mip Nov 2020, Rip May 2022, Mip] June 2023)

Classify the following transachions according to the types of goods they are:
(i} A whelesaler of cotten has 100 bales in his godown. He agrees to sell 50
baoles and these bales were selected and sel aside.

[ii) A agrees to sell to B one packet of sugar out of the lot of one hundred
packets lying in his shop.

(iii) T agrees to sell to 5 all the apples which will be produced in his garden
this year.

Ans: (i) A wholesaler of cotton has 100 bales in his godown,. 50, the goods are
existing goods. He agrees to sell 50 bales and these bales were selected and set
aside, On selection, the goods become ascertained. In thiz cose, the contract is for
the sale of ascertained goods, as the cotton bales 1o be sold are identifled ond
agreed after the formation of the contract,

(it} If A ogrees to sell to B one poacket of sugor out of the lot of one hundred
packets lying in his shop, it is o sole of existing but unascertained goods becouse
it Is mot known which packet s to be delivered.

{iii) T agrees to sell to 5 all the apples which will be produced in his garden this
year. It is contract of sale of future goods, omounting to "an agreement to sell.’

Question 3 (Mip]l May 2021)
What is meant by delivery of goods under the Sole of Goods Act, 19307 State
various modes of delivery.
Ans: Delivery of goods [section 2(2) of the 5ale of Goods Act, 1930]: Delivery
means voluntary transfer of possession from one person to another. As a general
rule, delivery of goods may be made by doing anything, which has the effect of
putting the goods in the possession of the buyer, or any person avthorized to hold
them an his behalf,
Muodes of delivery: Following are the modes of delivery for tramsfer of possession:
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(i} Actual delivery: When the goods are physically delivered to the buyer.
{ii} Constructive delivery: YWhen it is affected without any change in the custody
or octwal possession of the thing as in the cose of delivery by oformmant

[ocknowledgement). Example: where a warehouwsemaon holding the goods of A
agrees to hold them on behalf of B, ot A's request.
(iii) Symbolic delivery: When there is a delivery of a thing in token of a Iransfer

of something else, l.e., delivery of goods in the course of transit moy be made by

handing over documents of fitle to goods, like bill of lading or railway receipt or

delivery orders or the key of o warehouse containing the goods is honded over

to buyer,

1930.
Ans:

B-u:i: »:.:-F"
difference
| Time of passing
proparty

Pozition of the
property

Termination of
confract

Burden ni Risk af
Inselvency of the
buyer

Transfer of title

Resale

Question & (Past Paper MNov 2021)
Distinguish between "Sale’ and "Hire Purchase’ under the Sale of Goods Act,

fale

e
transferred 1o

Property in goods s
the. buyer
immediately ot the time of the
contract

The position of the buyer is thot
of the cwner of the goods

The buyer canno! terminoate the

controct and is bound to pay the
price of the goods

The seller takes the risk of any

loss resulting from the insalvency
of the buyer

The buyer can pass a good fitle
te a bona fide purchaser from
hilm

The buyer in sale con resell the
goods

Hire=-Purchase

Property in goods posses 1o the hirer
wpon payment of the last instalment.

The position of the hirer i3 thot of a
bailee till he pays the last instalment,

The hirer may, if he so likes, terminate
the contract by returning the goods to
itz owner without any liability to pay
the remaining instalments.

The eownier takes no such risk, for if the
hirer fails to pay on instalment, the
aowner has right to take back the
goods

The hirer connot pais any title even fo
a bona fide purchaser

The hire purchaser cannot resell unless
he hos pold all the instalments.

by Cuily SAAQM. Supti
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Question 7 (Post Paper Moy 20232)
What are the consequences of destruction of specified goods, before making
of contract and affer the agreement to sell under the 5ale of Goods Act, 1930.
Ans: (i) Goods perishing before making of Contract (Section 7 of the Sale of
Goods Act, 1930): In occordance with the provisions of the Sole of Goods Act,
1930 os contained in Section 7, o contract for the sole of specific goods is void,
if at the time when the controct was mode; the goods without the knowledge of
the sellar, perished or become 0 domaged o3 no longer o omswer to their

de:’.l:riplinn in the contract, then the contract is vai initic.
(ii) Goods perishing before sale but after agreement to sell (Section 8 of the
Sale of Goods Act, 1930): Where there is on agreement to sell specific goods,
ond suhsequently the goods without any foult on the part of the seller or buyer
gd as no longer to onswer to their description in the
s i the r, the agreement is thereby avoided

Question 8 (Rip Nov 2021, Past Paper May 2022, Mip2 Dec 2022)
Sonal went to a Jewellery shop and asked the sales girl to show her diamond
bangles with Ruby stones. The Jeweller told her that we have a lot of designs
of diamond bangles but with red stones if she chooses for herself any special
design of diamond bangle with red stones, they will replace red stones with
Ruby stones. But for the Ruby stones they will charge some extra cost. Sonal
selected a beautiful set of designer bangles and paid for them. She alss paid
the extra cost of Ruby stones. The Jeweller requested her to come back o week
later for delivery of those bongles. When she come aoffer o week to toke
delivery of bangles, she noticed that due to Ruby stones, the design of bangles
has been completely disturbed. Now, she wanis fo terminate the confract and
thus, asked the manager te give her money back, but he denied for the same.
Answer the following questions as per the Sale of Goods Act, 1930.
(i) State with reasons whether Sonal can recover the amount from the Jeweller.

{ii) What would be your answer if Jeweller says that he can change the design,

but he will charge extra cost for the sama?

Ans: As per Section 4(3) of the Sale of Goods Act, 1930, where under o confract
of sale, the property in the goods is transferred from the seller 1o the buyer, the
contract is called a sale, but where the transfer of the property in the goods is 1o
take place at a future time or subject to some condition thereafter to be fulfilled,
the contract is called an agreement to sell and os per Section 4(4), an ogreement
ta sell becomes a sale when the fime @ % ar the canditions y fulfilled subject
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(i} On the basis of above provisions and facts given in the question, it can be said
that there is an ogreement to sall between Sonal ond Jeweller and not a sole.
Even though the payment was mode by Sonal, the property in goods con be
transferred only after the fulfilment of conditions fixed between the buyer and
the seller. As due to Ruby Stones, the original design is disturbed, bongles are not
in original position. Hence, Sonal has right 1o avoid the agreement to sell and con
recover the price paid,
fii) If Jeweller offers to bring the bongles in original pesition by repairing, he
cannot charge exira cost from Sonal. Even though he has to beor some expenses
for repair; he connot charge it from Sonal.

Question 9 (Rip June 2023)
Explain the difference between Sale and Agreement to sell under the Sale of
Goods Act, 1930

Ans: The differences batween the sale and agreement to sell is as follows:

Basis of
difference

Transfer of
property

Mature of
confract

Remedies
for breach

Liability of
parties
Burden of
risk
Mature of
rights
Right of
resale

The property in the goods passes to
the buyer immediately.

It is an executed contract, Le., contract
far which consideration has been
paid.

The seller can sﬁe the buyer for the

price of the goods becouse of the
possing of the preperty therein to the
buyer.

A subsequent loss or destruction of the

| goods is the liability of the buyer.

Risk of loss is that of buyer since risk

| follows ownership.

Creates Jus in rem

The seller connct resell the goods.

Agreement to sell

Property in the goods posses 1o the
buyer on future date or on fulfilment
of some condition.

It is an executory contrach lLe.
contract for which contideration is 1o
be poid at a future date.

The oggrisved party con sue for
domages only and not for the price,
unless the price was payoble ot a
stated date.

Such loss or destruction is the liabiliry
of the seller

Risk of loss is that of seller.

Cregtes Jus in personam

The seller may sell the goods since
awnership s with the seller.

_'.__‘.-iﬂl:j._r
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Question 10 (Mitp2 Dec 2021, Rip June 2023)
Avyukt purchased 100 Kgs of wheat from Bhaskar af Rs. 30 per kg. Bhaskar
says thal wheat is in his warehovse in the custody of Kishore, the warehouse
keeper. Kishore confirmed Avyukt that he can take the delivery of wheat fram
him and fill then he is holding wheat on Avyukt's behalf. Before Avyukt picks
the goods from warehouse, the whale wheat in the warehouse has flowed in
flood. HNow Avyuki wanis his price on the contention that no delivery has been
doné by seller. Whether Avyukt is right with his views under the 5ale of Goods
Act, 1930.
Ang: As per the provisions of the Sale of Goods Act, 1930 there are three modes
of delivery, i) Actual delivery, i) Constructive delivery and iii} Symbolic delivery.
When delivery is affected without any change in the custody or actual possession
of the things, it is colled constructive delivery or delivery by acknowledgement.
Constructive delivery tokes place when a person in possession of goods belonging
to seller acknowledges to the buyer that he s holding the goods on buyer’'s behalf.
In the instont cose, Kishore acknowledges Awvyukt that he iz halding wheat on
Avyukt's behalf. Before picking the wheat from warehouse by Avyukt, whole
wheat was flowed in flood.

Question 11 (Rip Nov 2020)

Describe the consequences of “destruction of goods” under the Sale of Goods
Act, 1930, where the goods have been destroyed after the agreement to sell
but before the sale is affected.
Ans: Destruction of Goods-Consequences: In aoccordonce with the provisions of
the Sale of Goaods Act, 1930 as contained in Section 7, a contract for the sale of
specific goods is void if ot the time when the confract wos mode; the goods without
the knowledge of the seller, perished or become so domoged as no longer to
answer to their description in the contract, then the contract is void ab initio. This
section is based on the rule that where both the parties to o confroct are under o
mistake o 1o a matter of foct essential 10 a contract, the contract is vold,
in a similar woy Section 8 provides that an ogreement to sell specific goods
becomes void if subsequently the goods, without any foult on the part of the seller

or buyer, perish or become so domoged as no longer to answer to their
description in agreement before the risk posses to the buyer. This rule is ol
based on the ground of impossibility of performaonce os stated above.

It may, however, be noted thot section 7 and B opply only to specific goods and
not to unascertained goods. If the agreement is to sell o certain quantity of
vngscertained goods, the perishing of even the whole guantity of such goods n

the possession of the seller will not relieve him of his obligation 1o deliver the =%
-

goods,
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Chapter 3: The Sale of Goods Act, 1930

nit 2: ndition Warranti

Question 1 (Study Material, Mtp May 2020, Rip May 2022)
M/s Woodworth & Associotes, a firm dealing with the wholesale and retail
buying and selling of various kinds of wooden logs, customized as per the
requirement of the customers. They dealt with Rose wood, Mango wood, Teak
wood, Burma wood efc.
Mr. Das, a customer came to the shop and asked for wooden logs measuring
4 inches broad and B feet long as required by the carpenter.
Mr. Das specifically mentioned that he required the wood which would be best
swited for the purpose of moking wooden doors and window frames. The Shop
owner agreed and arranged the wooden picces cut inte os per the buyers'
requirements.
The carpenter visited Mr. Das's house next dey, and he found that the seller
has supplied Mangeo Tree wood which would most unsuitable for the purpose.
The carpenter asked Mr. Das to return the wooden logs as it wouwld not meet
his requirements.
The Shop owner refused to accept return of the wooden logs on the plea that
logs were eut to specific requirements of Mr. Das and henee could not be
resold.
{i} Explain the duty of the buyer as well as the seller according to the doctrine
of “"Caveat Emptor™,
(ii) Whether Mr. Das would be able to get the money back or the right kind of
wood as required serving his purpose?
Ans: (i) Duty of the buyer according to the doctrine of “Caveat Emptor™: In case
of sale of goods, the doctrine *Coveat Emptor’ means “let the buyer beware”.
When wellers displ-::y i gmf‘l in the SpEn market, it i for the |'.|-u?-r'-:',' ta moake
o proper selection or choice of the goods. H 1h¢ -:;unradf turn out fo be defective,
he cannot hold the seller liable. The ¢ o W
selection of the buyer, The seller is not l-;_*nlngi o clisclose the I;J-r-{;g'r-;._ in the _g_ﬁq;i;,
which_be_is_selling.

Duty of the seller according to the doctrine of “Caveat Emptor’: The following
exceplions to the Caveat Emplor are the duties of the seller:
I. Fitness as to guality or vse
. Gaods purchosed under patent ar Brand narme
. Goods sold by description
. Goods of Merchantable Guality
. Sole by somple
. Goods by somple as well as description
. Trade usage
. Seller actively conceals o defect or is guilty of fraud

= = T N SR T L I
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[ii) As Mr. Das has specifically mentioned that he required the wood which would
be best suited for the purpose of making wooden doors and window fromes but
the seller supplied Maongo tree wood which s most unsuitable for the purpose. Mr.
Das is entitled to get the money back or the right kind of wood as required serving
his purpose. It is the duty of the seller to supply such goods os are recsonably fit
for the purpose mentioned by buyer. [Section 16(1) of the Sole of Goods Act,
1930].

Queastion 2 (Study Material)
Mrs. Geeta went to the local rice and wheat wholesale shop and asked for 100
kgs of Basmati rice. The Shopkeeper quoted the price of the same as #F125 per
kg te which she agreed. Mrs. Geeta insisted that she would like to see the
sample of what will be provided to her by the shopkeeper before she agreed
vpon such purchase. The shopkeeper showed her o bowl of rice as sample.
The sample exoclly corresponded to the entire lot.
The buyer examined the sample casuvally without noticing the fact that even
though the sample was that of Basmati Rice but it contained a mix of long and
short grains. The coock on opening the bogs complained that the dish if
prepared with the rice would not taste the same as the quality of rice was not
as per requirement of the dish. Now Mrs. Geeta wants to file a suit of fraud
against the seller alleging him of selling mix of good and cheap quality rice.
Will she be successful?
Decide the fate of the cose and options open to the buyer for grievance
redressal as per the provisions of Sale of Goods Act, 19307 What would be
your answer in case Mrs. Geeta specified her exact requirement as to langth
of rica?
Ans: As per the provisions of Sub-5ection [2) of Section 17 of the Sale of Goods
Act, 1930, in a contract of sale by sample, there is an implied condition that:
(a) the bulk shall correspond with the sample in guality;
{b] the buyer shall have o reasonable opportunity of comparing the bulk with the
sample.
(1] In the instant case, in the light of the provisions of Sub-Clause (b) of Sub-Saction
(2) of Section 17 of the Act, Mrs. Geeta will not be successful as she casvally
exomined the sample of rice [which exoctly corresponded to the entire kot) without
noticing the fact thot even though the sample was that of Basmati Rice but it
contained o mix of leng ond short grains,
{ii} In the instant cose, the buyer does not have any opfion ovailable to her for
grievance redressal.
(ifi] In cose Mrs. Geeta specified her exoct requirement as 1o length of rice, then
there s an implied condifion that the goods shall correspond with the description.
If it is not 5o, the seller will be held laoble.
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Question 3 (Study Material)
X consults ¥, a moloer-car dealer For a car suitable for touring purposes 1o
promeote the sale of his produd. Y suggests "Santre’ and X accordingly buys it
from Y. The cor turns out to be unfit For touring purposes. What remedy X is
having now under the Sale of Goods Act, 19307
Ans: Provision: Condition and warranty (Section 12): A stipulation in a confract
of sale with reference to goods which are the subject thereof moy be o condition
or o warranty. [Sub=section {(1}] “A condifion is o stipulation essential to the main
purpose of the confract, the breach of which gives rise to a right fo treot the
contract as repudioted”. [Sub=section (2]]
Fact of the case: In the instant cose, the term that the "car should be suitable for
touring purposes’ is a condition of the contract. It is so vital that ity non-fulfilment
defeats the very purpose for which X purchases the car.
Conclusion: X is therefore entitled to reject the car and have refund of the price.

Question 4 (Study Material, Rip May 2021)
Mrs. G bought a tweed coat from P. When she vsed the coat, she got rashes
on her skin as her skin was abnoermally sensitive. But she did not make this
Fact known to the seller i.e., P. Mrs. G flled a cose against the seller to recover
damages. Can she recover damages under the Sale of Goods Act, 19307
Ans: Provision: According to Section 18(1) of Soles of Goods Act, 1930,
normally in @ contract of sale there is no implied condition or warronty os to
quality or fitness for any porticular purpose of goods supplied. The general rule
is that of “Coveat Emptor”™ that s “lat the buyer beware”. But where the buyer
exprassly or impliedly mokes known to the seller the porticulor purpose for which
the goods are required and also relies oo the seller’s skill ond judgement and that
this is the business of the seller to sell such goods in the ordinory course of his
busing 55, the WEr ¢ e sl ansible,
Fact of the case: In the given case, Mrs. G purchased the tweed coat without
informing the seller i.e., P about the sensitive nature of her skin,
Conclusion: Therefore, she connot make the seller responsible on the ground that
the tweed coat was not suitable far her skine Mre. G cannat treat it o3 a breach of
implied condition os to fimess and quality and has no right to recover domages
from the seller.

Question 3 (Study Material, Rip Moy 2022)
Certain goods were sold by sample by A to B, whe in turn sold the same goods
by sample to € and € by sample sold the goods te D. The goods were not
according to the sample. Therefore, D who found the deviation of the goods
from the sample rejected the goods and gave a nofice to C. C sued B and B
sued A. Advise B and C under the Sale of Goeds Act, 1930.
Ans: In the instont case, D who noticed the deviation of goods from the sample
con reject the goods and treat it a3 a breoch of implied condition as to sample

which provides that when the goods are sold by somple the goods must I‘:"l




Applicobls For Moy & Mev 2074

correspond to the sample in quality and the buver should be given reasonable
timeé ond opportunity of comparing the bulk with the sample.

Whereas C con recover only domages from B ond B con recover domages from
A, For C and B, it will not be treated as a breach of implied condition as to sample
as they have accepted and sold the goods according to Section 13(2) of the Sales
of Goods Acr, 1930,

Question & (Study Material)
A person purchased bread from a baker’'s shop. The piece of bread contained
a stene in it which broke buyer's tooth while eating. What are the rights
available te the buyer against the seller under the Sale of Goods Act, 19307
Ans: Provision: This is o case related 1o implied condition as to wholesomeness
which provides that the eglables ond provisions must be wholesome that s they
must be fit for humon consumption.
Fact of the case: In thizs case, the piece of bread contoined a stone which broke
buyer's tooth while eating, thereby considered wnfit for consumption.
Conclusion: Hence, the buyer con treat it as breach of implied condition as 1o
wholesomeness and con also daim damages from the seller.

Question 7 (Study Material)
Q azked P, the seller for washing machine which is suitable for washing
woollen clothes. Mr. P showed him a particular machine which Mr. Q liked
ond paid For it. Later on, machine delivered and was found unfit for washing
woaollen clothes. He immediately informed Mr. P about the delivery of wrong
machine. Mr. P refused to exchange the some, saying that the confract was
complete after the delivery of washing machine and payment of price. With
reference to the provisions of Sale of Goods Act, 1930 discuss whether Mr. P
is right in refusing to exchange the woshing machine?
Ans: According to Section 15 of the Sale of Goods Act, 1930, whenever the goods
are sold os per somple as well as by description, the implied condition is that the
goods must correspond 1o both somple as well as description. Further under Sale
of Goods Act, 1930 when the buyer makes known to the seller the porticular
purpose for which the goods are required and he relies on his judgment and skill
of the seller, it is the duty of the seller to supply such goods which are fit for that
purpose. Mr. O has informed to Mr, P that he wanted the washing machine for
washing woollen clothes. However, the mocdhine which wos delivered by Mr. P waos
unfit for the purpose for which Mr. G wanted the machine. Therefore, Mr. G con
gither repudiate the contract or claim the refund of the price paid by him.

Question B (Rip May 2020)
Discuss the various types of implied warranties as per the Sales of Goods Acth,
19307

Ans: Various types of implied warranties

1. Warranty as to undisturbed possession [Section 14(b) of the Sales of Goods I:."‘l

Act, 1930): An implied warranty that the buyer shall have and enjoy gquiet

87
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possession of the goods. That is to say, if the buyer having got possession of the
goods, is later on disturbed in his possession, he is entitled to sue the seller for the
breach of the warranty.

2. Warranty as to non-existence of encumbrances [Section 14{c)): An implied
warranty that the goods shall be free from any charge or encumbrance in favour
of any third party not declared or known to the buyer before or ot the fime the
contract is entered inta,

3. Warranty as to quality or filnessby usage of frade [Section 16(3)]: An implied
warranty as 1o quality or filness for o porficular purpose may be annexed or
attached by the wage of frade.

4, Disclosure of dangerous naoture of goods: Where the goods are dangerous in
natyre and the buyer is ignorant of the danger, the seller must warn the buyer of
the probable danger. If there is o breoch of warranty, the seller may be liable in
damages.

Question ¥ (Mip May 2020, Rtp Nov 2020, Mipl May 2021, Rtp May 2021,
Post Paper Jan 2021, Past Paper July 2021, Mip2 June 2023)
Distinguish between a ‘Condition’ and a ‘Warranty® in a contract of sale. When
shall a 'breach of condition’ be treated as ‘breach of warranty’ under the
provisions of the Sale of Goods Act, 19307 Explain.
Ans: Difference between Condition and Warranty
(i}& condition is a tipulation esential to the main purpose of the contract whereas

o warranty 15 o stipulation collateral to the main purpose of the controct.

(i) Breach of condition gives rise to o right to treat the confroct as repudiated
whereas in cose of breoch of warranty, the aggrieved paorty can claim damage
¢I1|‘Ir'-

liii)Breach of condition moy be treated as breach of warranty whereaos a breach
of warranty cannot be treated as breach of condition.

According to Section 13 of the Sale of Goods Act, 1930 a breach of condition
may be treated as breach of warranty in following circumstances:

(il Where o contract of sale is subject to any condition 1o be fulfilled by the seller,
the buyer may waive the condition,

(i) Where the buyer elects to treat the breoch of condition os breach of o
warranty.

fiii) Where the contract of sale is non-severable ond the buyer hos occepted the
whole goods or any part thereof.

{iv) Where the fulfilment of any condition or warranty is excused by law by reason
of impossibility or otherwise.

Question 10 (Mip2 May 2021)
What are the implied conditions in a contract of ‘Sale by sample’ under the
Sale of Goods Act, 19307 Stote also the implied warranties operalives under
the said Act.
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(a) that the bulk shall correspond with the somple in quality;

(bithat the buyer shall have a reasonable opportunity of comparing the bulk with
the sample.

icithat the goods shall be free from any defect, rendering them wmerchontable,
which would not be apparent on a recsonable examination of the somple [Section

17(2)].

Implied Warrants:

Warranty of quiet possession [Section 14(b)]: In o controct of sale, unless there
i$ a conrary ntention, thésre 15 an imp|i¢1_'.| warranty that the htl}'(.‘f' thall have and
enjoy quiet possession of the goods. If the buyer iz in ony woy distributed in the
enjoyment of the goods in consequence of the seller’s defective title to sell, he can
claim doamages from the seller.

Warranty as to non-existence of encumbrances [Section 14(c)]: The buyer is
entitled to a further worranty thot the goods are not subject to any charge or
encumbrance in favour of a third party. If his possession is in any way disturbed
by reason of the existence of any charge or encumbraonces on the goods in favour
of any third party, he shall have a right to coim domages for breach of this
warranty.

Warranty as to gquality or fitness by usage of trade [Section 156{3)]: An implied
warranty ai to guality or fitness for a parficulor purpose moy be annexed by the
usage of trade.

Warranty to disclose dangerous noture of goods: Where o person sells goods,
knowing that the goods are inherently dongerous or they are likely to be
dangerous 1o the buyer and thot the buyer is ignorant of the danger, he must
warn the buyer of the proboble danger, otherwize he will be liable in domages.

Question 11 (Rip May 2020)
Mr. Amil was shopping in a self-service Super market. He picked up o bottle
of cold drink from a shelf. While he was examining the bottle, it exploded in
his hand and injured him. He files a suit for damages against the owner of the
market on the ground of breach of condition. Decide under the Sale of Goods
Act, 1930, whether Mr. Amit would succeed in his claim?
Ans: Essentials of Sale: The problem as given in the question is based on Section
186{2] of the Sale of Goods Act, 1930, which states that where goods are bought
by description from a seller who deals in goods of that description (whether ha is
the manufacturer or preducer or not), there is on implied condition that the goods
shall be of merchontable quality. Though the ferm “‘merchantable quality’ i not
defined in the Act, it means that in the present case, the bottle must be properly
sealed. In other words, if the goods are purchased for self-use, they should be
reascenably fit for the purpose for which it is being used.
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in the instant cose, on an examination of the bottle of cold drink, it exploded and
injured the buyer. Applying the provision of Section 16(2), Mr. Amit would succeed
in claim for domages from the owner of the shop.

Question 12 (Past Paper Nov 2020, Mip] Dec 2021)
What is the Doclrine of "Caveal Emplor™? What are the exceplions to the
Doctrine of “Caveat Emptor™?
Ans: Coveat Emptor
In cose of sale of goods, the doctrine *Caveat Emplor’ means ‘let the buyer
beware’. When sellers display their goods in the open market, it i3 for the buyers
to make a proper selection or cholce of the goods. If the goods tumn out to be
defective, he connot hold the seller liable. The seller is in no way responsible for
the bad selection of the buyer. The seller is mot bound 1o disclose the defects in
the goods which he s selling.

Exceptions: Following are the exceptions to the doctrine of Caveat Emplor:

1. Fitness as to quality or use: Where the buyer makes known to the seller the
particulor purpose for which the goods are required, so as 1o show that he refies
on the seller's skill or judgment and the goods are of o description which is in the
course of seller's business to supply, it is the duty of the seller to supply such goods
as are reasonably fit for that purpose [Section 16 (1) of the Soles of Goods Act,
19300

2. Goods purchased under patent or brand name: In case where the goods are
purchased under its patent name or brond name, there s no implied condition that
the goods shall be fit for any particolar purpose [Section 16(1]].

3. Goods sold by description: Where the goods are sold by description there is
an implied condition that the goods shall correspond with the description [Section
15]. If it is not so then seller is responsible.

4, Goods of Merchantable Quality: Where the goods are bought by description
from a seller who deals in goods of that description there is an implied condition
that the goods shall be of merchantable quality. The rule of Coveat Empror i not
opplicoble. But where the buyer hos examined the goods, this rule shall opply if
the defects were such which ought to hove not been revealed by ordinary
exomination [Section 186(2)].

5. bale by sample: Where the goods are bought by somple, this rule of Caveat
Emptor does not apply if the bulk does not correspond with the sample [Seclion
17].

&, Goods by sample as well as description: Where the goods are bought by
sample as well a5 description, the rule of Covear Emptor is not applicable in cose
the goods do not correspond with both the somple and description or either of the
condition [Section 135].

7. Trade Usage: An implied warranty or condition as to quality or filness for o
particular purpose moy be annexed by the uvsage of trade ond if the seller
deviates from that, this rule of Caveat Emptor is not applicable [Section 156[3]].

e
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B. Seller actively conceals a defect or is guilly of Fraud: Where the seller sells
the goods by making some misrepresentation or froud and the buyer relies on it
or when the seller octively conceals some defect in the goods so that the same
could not be discovered by the buyer on a reasonable examination, then the rule
of Caveat Emptor will not apply. In such a case the buyer has a right to avoid the
controct and claim damages.

Question 13 (Rtp May 2021, Past Paoper Jan 2021, Past Paper July 2021,
Mtpl Dec 2021)

Mr. T was a retail trader of fans of various kinds. Mr. M came to his shop and
asked for an exhaust fan Far kitchen. Mr. T showed him different brands and
Mr. M approved of a particular brand and paid for it. Fan was delivered at Mr.
M's house; at the time of epening the packet, he found that it was a lable fan.
He informed Mr. T about the delivery of the wrong fan. Mr. T refused to
exchange the same, saying that the contract was complete after the delivery
of the fan and payment of price.
(i) Discuss whether Mr. T is right in refusing to exchange as per provisions of
Sale of Goods Act, 19307
[ii) What is the remedy available to Mr. M?
Ans: [i) According to Section 15 of the Sale of Goods Act, 1930, where the goods
ore sold by somple os well as by description, the implied condition is that the
goods supplied shall correspond to both with the somple and the description. In
case, the goods do not correspond with the sample or with description or vice
versa or both, the buyer can repudiote the controct,
Furthar, as per Section 16(1) of the Soles of Goods aAct, 1930, when the buyer
makes known 1o the seller the porticular purpose for which the goods are required
and he relies on the judgment or skill of the seller, it is the duty of the seller to
supply such goods as are reasonably fit for that purpose.
In the given cose, Mr. M hod revealed Mr. T that he wanted the exhoust fon for
the kitchen, Since the table fon delivered by Mr. T was unfit for the purpose for
which Mr. M wanted the fon, therefore, T connot refuse to exchange the fan.

(i) When one party does not fulfil his obligation according o the agreed ferms,
the other party may treat the contract as repudiated or can insist for performance
as per the original contract, Accordingly, the remedy available to Mr. M is that
he con either rescind the confract or cloim refund of the price paid by him or he
may require Mr. T to reploce it with the fon he wonted.

Queslion 14 (Past Poper Deg 2021, Mip] May 2022)
“A breach of condifion can be treated os o breach of warranty™. Explain this
statement as per relevant provisions of the Sale of Goods Act, 1930.
Ans: Section 13 of the Sale of Goods Act, 1930 specifies cases where a breach
of condition be treated os o breoch of warranty. As a result of which the buyer
loses his right to rescind the contract and con cloim domoges only.
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(i} Where the buyer altogether waives the performance of the condition. A party
may for his own benefit, walve o stipulation. It should be o voluntary waiver by
buyer.

(i) Where the buyer elects fo treat the brecch of the conditions, os one of o
warranty. That is to say, he may caim only domages instead of repudiating the
contract. Here, the buyer has not waived the condition but decided to treat it as
o warranty,

{ifi} Where the controct is non-severable and the buyer hos occepted either the
whole goods or any part thereof. Acceptance meons acceptance as envisaged in
Section 72 of the Indion Controct Act, 1872,

liv} Where the fulfilment of any condition or warranty is excused by law by reason
of impaossibility or otherwise.,

Question 15 (Post Poper Dec 2021)

TK ordered timber of 1 inch thickness for being maode info drums. The seller
agreed to supply the reguired timber of 1 inch. However, the fimber supplied
by the seller varies in thickness from 1 inch to 1.4 inches. The timber is
commercially fit for the purpose for which it wos erdered. TK rejects the timber.
Explain with relevant provisions of the Sale of Goods Act, 1930 whether TK
can reject the imber.
Ans: Condition as to quality or fitness [Section 16({1) of the Sale of Goods Act,
1930]: The condition as to the reasonable fimess of goods for o particular purpose
may be implied iF the buyer hod mode known to the saller the purpose of his
purchase and relied upon the skill and judgment of the seller to select the best
goods and the seller has ordinarily been dealing in thote goods.
There is implied condition on the port of the seller thot the goods supplied sholl
be reasonably fit for the purpose for which the buyer wants them, provided the
following conditions are fulfilled:

[a) The buyer should have mode known to the seller the porficulor purpose for

which goods are required.

[B) The buyer should rely on the skill and judgement of the seller.

[c) The goods must be of a description dealt in by the seller, whether he be o

manufaciurer or not.
in the instant case, as the timber supplied by the seller is commercially fir for the
purposes for which it was ordered, it means the implied condition on the part of
the seller is fulfilled.
Hence, TE cannal reject the timber.

Alternatively, the above answer can also be provided as under:

According to Section 15 of the Sale of Goods Act, 1930 where there fs o controct
for the sale of goods by description, there s an implied condition that the goods
shall correspond with the description. The buyer is not bound to accept and poy ~

for the goods which are not in occordance with the description of goods.

W Fy o'
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Thus, it hos 1o be determined whether the buyer hos undertaken to purchase the
goods by their description, e, whether the description was essential for
identifying the goods where the buyer had agreed to purchase. If that is required
ond the goods tendered do not correspond with the description, it would be
breach of condition entitling the buyer to reject the goods.

In the instont case, as the timber supplied by seller varies in thickness from 1 inch
to 1.4 inches, it does not correspond with the description ordered by TK Le., of 1
inch, TE may reject the fimber.

Question 16 (Rip Mov 2021]
Frashant reaches a sweet shop and ask for 1 Kg of 'Burfi’ if the sweets ane
fresh. Seller replies’ “Sir, my all sweets are fresh and of good quality.”
Prashant agrees to buy on the condition that first he tastes one piece of ‘Burfi'
te check the quality. Seller gives him one piece to taste. Prashant, on finding
the quality is good, ask the seller to pack. On reaching the house, Prashant
finds that ‘Burfi® is stale not fresh while the piece tasted was fresh. Now,
Prashant wants to avoid the contract and return the ‘Burfi’ to seller.
{a) State wilh reason whether Prashant can avaid the contract undar the Sale
of Goods Acl, 19307
{b) Will your answer be different if Prashant does not taste the sweel?
Ans: By virtue of provisions of Section 17 of the Sale of Goods Act, 1930, in the
cose of o contract for sale by somple there is on implied condition that the bulk
sholl correspond with the sample in quality and the buyer shall have o reasonable
opportunity of comparing the bulk with the somple. According fo Seclion 15,
where there is o contract for the sale of goods by description, there Is on implied
condition that the goods shall correspond with the description. If the goods do not
correspond with implied condition, the buyer con avoid the contract and reject the
goods purchased.
(a] In the instant case, the sale of sweet Is sale by somple and the quality of bulk
does not correspond with guality of somple. Hence, Prashont con refurn the sweet
and awvald the contract,
ib] In the other cose, the sale of sweet is the cose of sale by description and the
quality of goods does not correspond with description mode by seller. Hence,
answer will be tome. Prashont can return the sweet and avoid the controct.

Question 17 (Rip Nov 2022)
(i} € bought a bun from a baker's shop. The piece of bun contained a slone in
it which broke C's tooth while eating. What are the rights available to the buyer
against the seller under the 5ale of Goods Act, 19307
{it) A contract with B o buy 50 chairs of a cerfain quality. B delivers 25 chairs
of the type ogreed upon and 25 chairs of some other type. Under the
circumstances, what are the rights of A against B under the 5ale of Goods Act,
19307




Applicobls for Moy & Mev 2074

Ans: (i) Condition as to wholesomeness: In the cose of eatables and provisions,
in addition to the implied condition a3 to merchantability, there is another implied
condition that the goods shall be wholesome.

Hence, C could recover damaoges in light of the viclotion of sald condition as
regards to the consumption of goods i.e., the bun from the baker which is not of
marchantable quality,

(ii) Delivery of different description: As per Section 37(3) of the Sale of Goods
Act, 1930 where the seller delivers fo the buyer the goods, he contfracted to sell
mixed with goods of o different description not included in the contract, the buyer
may occcept the goods which are in accordance with the contract and reject the
rest or may reject the whale,

Hence, A may accept 25 chairs of the type agreed vpon and moy reject the other
25 chairs of some other type not agreed upon or may reject all 50 chairs.

Question 18 (Rtp Nov 2022}
Ankit needs a black pen for his examis. He went to a nearby stationery shop
and told the seller for a black pen. Seller gives him a pen saying that it is a
black pen but it was clearly mentioned on the packet of pen that “Blue Ink
Pen". Ankit ignores that and takes the pen. ARer reaching his house, Ankit
finds that the pen is actually a blue pen. Now Ankit wants to return the pen
with the words that the seller has violoted the implied conditions of sale by

description. Whether Ankit can do what he wants as per the Sale of Goods Adt,
1930.

Ans: Provision: According to Section 16(2) of the Sale of Goods Act, 1930,
whare the goods are bought by description from a seller who deals in goods of
that description there is on implied condition that the goods shall be correspond
with that quality. But where the buyer could find the defect of the goods by
erdinary examinafion, this rule shall not apply. The rule of Coveat Emptor is not
applicable.

Fact of the case: In the instant case, Ankit orders a black pen to a stationery shop.
Seller gives him a pen saoying that it is a black pen. But on the pack of pen, it was
clearly mentionad that it is Blue Ink Pen. Ankit ignores the instruction mention on
the pock and bought it. On reaching at his house, he finds that aceally the pen is
bBlue ink pen. Mow he wants to return the pen.

Conclusion: On the bosis of above provisions aond focts, it is ceor that
undoubtedly is case of sale by description but Ankit can find the defect using his
ordinary diligence as instructions of blye ink pen was clearly mentioned on the
pack of pen. Hence, the rule of Caveat Emptor will be opplicable here and Ankit
cannet return the pen.

Question 19 (Mip] June 2023)
Mr. Dheeraj was running a shop selling good quality washing machines.
Mr. Vishal came to his shop and asked for a washing machine which is
switable fFor washing woellen clothes. Mr. Dheera] showed him a particular

AW cupti
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machine which Mr. Vishal liked and paid for it. Later on, when the machine
was delivered at Mr. Vishal's house, it was Found that it was the wrong
machine and alse unfit for washing woollen clethes. He immediately informed
Mr. Dheeraj about the delivery of the wrong machine. Mr. Dheeraj refused to
exchange the same, saying thot the contract was complete after the delivery
of the washing machine and payment of price. With reference to the provisions
of Sale of Goods Act, 1930, discuss whether Mr. Dheeraj is right in refusing to
exchange the washing machine?

Ans: Provision: According to Section 15 of the Sole of Goods Acr, 1930,
whenaver the goods are sold as per sample a3 well o3 by description, the implied
condition is that the goods must correspond to both sample as well as description.
In case, the goods nal Corres ta tample or deseription, the bu}'cr heas the
right to repudiate the controct. Further under Sale of Goods Act, 1930, when the
buyer makes known to the seller the particular purpese for which the goods are
required ond he relies on his judgement and skill of the seller, it is the duty of the
saller 1o supply such goods which are fir tor that purpose.

Fact of the case: In the given case, Mr. Yishal has informed Mr. Dheeraj that he
wanted the washing machine for washing woollen clothes. However, the mochine
which was delivered by Mr. Dheera] was unfit for the purpose for which Mr. Vishal
wanted the mochine. Bosed on the above provision and facts of case, there is
breach of implied condition a3 to somple a3 well a3 description.

Conclusion: Therefore Mr. Yishal can either repuediate the contract or claim the
refund of the price paid by him or he may require Mr. Dheeraj 1o replace the
washing mochine with the desired one.

Question 20 (Rip June 2023)

Privansh orders an iron window 1o an Iran Merchant for his new house. lron
merchant sends his lechnician to take the size of the windows. The technician
comes to the site and tokes the size of the area where the window is to be
fitted. Afterwards, lron merchant in discussion with his technician intimates fo
Priyansh that the cost of the window will be 5,000 and he will take ¥1,000
as odvance. Priyansh gives 1,000 os advance and rest after filing the
window. After three days when a technician tried to fit the window made by
him af the site of Privansh, it was noticed that the size of the window was nat
proper. Priyansh requests the Iron merchant either to remowve the defect or
refurn his advance. Iron merchant replies thot the window was specifically
made For his site and the defect cannot be removed nor can it be of other use.
50, he will not refund the advance money rather Privansh should give him the
balance of ¥4,000. State with reasen under the provisions of the Sale of Goods
Act, 1930, whether Privansh can fake his advance back?

Ansi Pravisian: By virtue of provitions of Sectian 16 of the Sale of Goods Act,
1930, there is on implied condition that the goods should be in o merchontable

position at the time of transfer of property. Sometimes, the purpose for which the H
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goods are required moy be ascertained from the focts and conduct of the porties
to the sale, or from the nature of description of the article purchased.

Fact of the case: In such a case, the buyer need not tell the seller the purpose for
which he buys the goods. On the basis of obove provisions and Facts given in the
question, it is cdlear that as the window size was not proper, the window was not
in merchantable condition.

Conclusion: Hence, the implied condifion a3 1o merchantability was not fulfilled
and Priyonsh has the right to avold the contract and recover his advonce money
back.

Question 21 (Past Paper Moy 2022)
Mr. K visited M/s Makrana Marbles for the purchase of markle and tiles for his
newly built house. He asked the owner of the above shop Mr. J to visit his
house prior to supply so that he can clearly ascertain the correet mix and
measurements of marble and tiles. Mr. J agreed and visited the house on the
next day. He inspected the rooms in the first floor and the car parking spoce.
Mr. K insisted him to visit the second floor as well because the construction
patern was different, Mr. J ignored the above suggestion.
Mr. J. supplied 146 blocks of marble as per the size for the rooms and 14
boxes of tiles with a word of caution that the tiles con bear only a reasonable
weight. Marble and Tiles were successfully laid except on second Floor due fo
different sizes of the marble. The tiles fited in the parking space also got
domaged due to the weight of the vehicle came for unloading cement bags.
Mr. K asked Mr. J for the replacement of marble and tiles to which Mr. J
refused, taking the plea that the marble was as per the measurement and it
wias unsafe to fif tiles of the parking oreo as it connot take heavy load. Discuss
in the light of provisions of Sale of Goods Act 1930:
(i} Can Mr. J refuse to replace the marble with reference to the docirine of
Caveat Emptor? Enlist the duties of both Mr. K. and Mr. J.
(ii) Whether the replacement of damaged files be imposed on M/s Makrana
Marbles? Explain.
Ans: (i} Yes, Mr. | con refuse to replace the morble o3 he hos supplied the marble
as par the requiremant of the buyer iLe. Mr. K,
Duty of Mr. K [the buyaer) is thot he has to exaomine the marbles and tiles carefully
and should follow the coution given by Mr. ] i.e. the seller thot tiles can bear only
o reasonable weight before laying them in the parking space of his house.
Duty of Mr. J (the seller) is that the goods supplied (iLe. tiles and marbles) shall
be reasonably fit for the purpose for which the buyer wants them. According 1o
the doctring of Coveat Emptar, it is the duty of the buyer to satisfy himself before
buying the goods that the goods will serve the purpose for which they are being
bought,
in this cose Mr. K hos accepted the marbles without examination. Hence, there is
no implied condition as regards to defects in marbles. Mr. | can refuse to replace
the marble as he hos swupplied the moarble as per the requirement of the buyer |:|
i, M. K
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[ii) According to the doctrine of Caveot Emptor, It is the duty of the buyer to sofisfy
himself before buying the goods that the goods will serve the purpose For whidh
they are being bought.

Here, Mr. ) supplied the boxes of tiles with a word of coution that the tiles oon
bear only a reasonable weight. Even though the tiles were laid in the car parking
space of Mr. K ond got domaged later because of vehicle wied for unlooding of
cement bogs were beyond the recsonable weight. Hence, the seller ie., M/s
Makrana Marbles is not liable as the buyer Mr. K a3 before laying down the tiles,
has to satisfy himself that the tiles will serve the specific purpose e, con be vsed
for cor parking spoce only.

Therefore, the replacement of the demaged tiles connot be imposed on M/s
Mokrana Marbles.

Ay SnAdn Supta
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Chapter 3: The Sale of Goods Act, 1930

Question 1 [(Stedy Material, Rtp May 2020, Ritp 2020, Mip Nov 2020, Mip2
Dac 2021, Rtp Nov 2021, Mip2 June 2023, Mitpl June 2023)
“Nemo Dat Quod Non Habet" = “"None can give or transfer goods what he
does not himself own.” Explain the rule and state the cases in which the rule
does nol apply under the provisions of the Sale of Goods Act, 1930.
OR
Explain any six circumstances in detail in which a non-owner can convey
better fitle fo the bona fide purchaser of goods for value under the Sale of
Goods Act, 1930,
Ans: Exceplions to the Rule Nemo dat Quod Mon Habet: The ferm means, “none
can give or transfer goods whot he does not himself own”. Exceptions to the rule
and the cases in which the Rule does not apply under the provisions of the Sale of
Goods Act, 1930 are enumerated below:
(i) Sale by a Mercantile Agent: A sale made by a mercantile agent of the goods
or document of title to goods would pass a good title to the buyer in the following
circumstances, nomely;
(a) if he wos in possession of the goods or documents with the consent of the
OWNer;
(k) if the sole was mode by him when acting in the ordinary course of
business ot o mercontile agent; and
(c) if the buyer had acted in good faith and has ot the time of the contract
of sale, no notice of the foct that the seller had no cuthority to sell. (Proviso
ta Section 27).

Mercantile ogent means an agent having in the cusfomary course of business as
such agent authority either to sell goods, or to consign goods for the purposes of
sale, or 10 buy goods, or 1o raise money on the security of goods. [section Z2(9]]

[ii} Sale by one of the joint owners: If one of the several joint owners of goods
has the sole possession of them with the permission of the others the property in
the goods may be trandferred to any person who buys them frem such a joimt
cwner in good faith and does not at the time of the contract of sale have notice
that the seller haos no avthority fo sell. (Section 28)

(iii} Sale by a person in possession under voidable contrach: A buyer would
ocquire a good title to the goods sold to him by seller who hod obtoined
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possession of the goods under o contract voidable on the ground of coercion,
froud, misrepresentation or undue influence provided thar the controct hod not
been rescinded vntil the time of the sale (Section 29).

(iv) 5ale by one who has already sold the goods but continues in possession
thereof: If o person has sold goods but continues to be In possession of them or of
the documents of title to them, he may sell them fo a third person, and if such
person obfains the delivery thereof in good faith without notice of the previous
sale, he would have good title to them, although the property in the goods had
passed to the first buyer earlier. A pledge or other deposition of the goods or
documents of title by the seller in possession are equally valid, [Section 30(1)]

(v} Sale by buyer obtaining possession before the property in the goods has
vasted in him: Where o buyer with the consent of seller obtains possession of the
goods betore the property in them hos passed to him, he may sell, pledge or
otherwise dispose of the goods to o third person, and If such person obtoins
delivery of the goods in good faith and without notice of the lien or other right of
the original seller in respect of the goods in good faith and without notice of the
lien or other right of the original seller in respect of the goods, he would get a
good fitle to them. [Section 30({2)].

[wi) Sale by an unpaid seller: Where on unpaoid seller who hod exercised his right
of lien or stoppage in transit resells the goods, the buyer acquires a good title to
the goods os agoinst the origingl buyer [Secion 54({3]].

{wii) 5ale under the provisions of other Acts:
(i} Scle by on official Receiver or liguidator of the compony will give the
purchaser o valid title.
(ii} Purchase of goods from a finder of goods will get a valid title under
clrcumstances.
(iii] Sale by o pownee under defaull of pawnor will give valid title to the
purchaser.

Question 2 (Study Malerial, Rip Nov 2020)

J the owner of a Fiat car wanis to sell his car. For this purpose, he hands owver
the car to P, a mercantile agent for sale at a price not less than ¥50, 000. The
agent sells the car for F40,000 te A, who buys the car in good faith and
witheut notice of any fraud. P misappropriated the money also. J sues A o
recover the Car. Decide giving reasons whether J would succeed.

Ans: Provision: The problem in this case is based on the provisions of the Sale of ~

>oods Act, 1930 contained in the proviso to Sechion 27. The proviso provides that
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o mercantile agent is one who in the customary course of his business, has, as sudh
agent, authority either to sell goods, or to consign goods, for the purpose of sale,
or to buy goods, or to roise money on the security of goods [Section 2(9]]. The
buyer of goods from a mercantile agent, who has no authority from the principal
to sell, gets o good fitle to the goods if the following conditions are satisfied:
(1] The agent should be in possession of the goods or documents of title to the
goods with the consent of the owner.
(2) The agent should sell the goods while octing in the ordinary course of business
of o mercantile agent.
(3] The buyer should act in good faith.
(4] The buyer should not have at the time of the controct of sale notice that the
agent has no autharity to sall.
Fact of the case: In the instant cose, P, the ogent, was in the possession of the car
with I's consent for the purpose of sale. A, the buyer, therefore obtained a good
title to the car.
Conclusion: Hence, J in this case, connal recover the car from A,
\ .-I ,5':]
" o) —Fk Question 3 (Study Material, Rip May 2020)
Mr. Sjgmed to purchase 100 bales of cotton from V, out of his large stock and
:5,:11' his men to take delivery of the goods. They could pack only &0 bales.
Aater on, there was an accidental fire and the entire stock were destroyed
" including 40 bales that were already packed. Referring to the provisions of
the Sale of Goods Act, 1930 explain as to who will bear the loss and to wha
extent? o
Ans: Provision: Section 26 of the Sale of Goods Act, 1930 provides that unless
. otherwite agreed, the goods remain ot the sellec’s risk until the property therein
-.I-k:—-_:-ls-.t{umfr:m-d ta the buyer, but when the propecty thergin is_transfarred 1o the
bu_-,_r,;j:,_Lh_g goods ore ot byyer’s risk whether delivery has been mode or notb.
Fu.yﬁer Section 18 read with Section 23 of the Act provide that in a contract for
..a-‘I"Fle- sale of unoscertoined goods, no property in the goods is fransferred to the
buyer, unless and unfil the goods are ascertained and where there is controct for
the sale of unascertoined or future goods by description, ond goods of that
deswcription and in a deliverable state i3 unconditionally appropriated to the
contract, either by the seller with the assent of the buyer or by the buyer with the
assent of the seller, the property in the goods thereupon posses to the buyer. Such
assent may be express or implied.
Fact of the case: Applying the oforesaid low to the facts of the cose in hond, it is
clear that Mr. 5 has the right to select the gq-:d-' aut of the ‘b-u.:'cund ke has sent H

his men for same purpose. . AL E .]I -e
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Conclusion: Hence the problem con be onswered bosed on the following two
cssumptions and the answer will vary accordingly.

(il Where the baoles hove been selected with the comsent of the buyers
representatives:

In this cose, the property In the &0 boles has been fransferred o the buyer and
goods have been appropriated to the contract. Thus, loss arising due to fire in
case of &0 boles would-be bome by Mr. 5. As regards 40 bales, the loss would
be borne by Mr. V, since the goods have not been idgntified and appropriated.
fii) "i"-':h_f:.r'_'t.: the balgs hove not been selected with the consent of buyer’s
representatives:

In 1h|s his case, the property in the goods has |m1_hﬂo%M1 all and hence
the loss n‘f 100 bales would be borme byfr. V completaly:

e —

-*-‘_'::-“*, Question 4 (Study Material]
{ '-"111 """_ /| Ms. Preeti owned a moter car w which she handed over fo Mr. Joshi on sale or
R‘E:‘::? retoriy Basis. After EI___II Mr. Joshi pledged the motor car fo Mr. Ganesh. Ms. _——.
z Preehi now claims back the motor car from Mr. GﬂnB_EE]I—WI” :.ha-_.r:u_:;:-ﬂd"'r Np ~:|
Referring to the provisions of the Sale of Goods Act, 1930, decide and examine ot
(lr-[:" what recourse is available'te Ms. Preeti. (-
— LA s Provision: As per the provisions of section 24 of the Sale of Goods Act,
1 1930, when goods gre deliverad to the buyer on gpproval or “on sgle or retumm
[ gt} or other dmilar terms, the property therein passes to the buyer-
la] when the buyer signifies his approval or occeplonce 1o the seller or does any
1'{5‘ other act adopting the transaction;
e l.-,._J.u.l'{-""b] if he does not signify his opproval or occeptance to the seller but refains the
Bttt goods without giving nofice of rejection, then, if a time has been fixed for the
= return of the goods, on the expiration of such time, and, if no time has been fixed,
on the expiration of o reasonable fime; or
() he does something fo the good which is equivalent to accepting the goods e.g.,
he pledges or sells the goods.

Fact of the case: Referring to the above provisions, we can analyse the situation
given in the gquestion. Since, Mr. Joshi, who hod taken delivery of the Motor car
on Sale or Return basis and pledged the motor car to Mr. Ganesh, hos attrocted
the third condition that he hos done something to the good which is equivalent 1o
accepting the goods e.g., he pladges or salls the goods,

Conclusion: Therefore, the property therein (Motor car) passes to Mr. Joshi, Mow
in this situation, Ms. Preeti connot claim back her Motor Car from Mr. Ganesh, but
she con claim the price of the metor cor from Mr. Joshi only,

101
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Question 3 (Study Material)
A, B and C were joint owner of a truck and the possession of the said truck
wias with B. X purchosed the truck from B without knowing thot A and C were
also owners of the fruck. Decide in the light of provisions of Sales of Goods
Act 1930, whether the sale between B ond X is valid or not?
Ans: Provision: According to Seclion 28 of the Soles of Goods Act, sole by one
Br if the following conditions are satisfied: -

(1] One of the several joint owners has the sole possession of them.

(i) Possession of the goods is by the permission of the co-cwners.

(iii] The buyer buys them in good faith and hos not ot the time of contract

of sale knowledge that the seller has no authority 1o sell.

Fact of the case: In the above case, A, B and C were the joint owners of the truck
ond the possession of the truck was with B. Now B sold the soid truck to X, X without
knowing this foct purchased the truck from B.

Conclusion: The sale between B ond X is perfectly valid becouse Section 28 of
the Sales of Goods Act praovides that in cose one of the several joint owners has
the possession of the goods by the permission of the co-owners and if the buyer
buys them in good faith without the knowledge of the focr that seller has no
authority to sell, it will give rise to a valid contract of sale.

Question & (Study Material)
X agreed to purchase 300 fons of wheat frem ¥ out of a larger stock. X sani

his men with the sacks and 150 tons of wheat were put into the sacks. Then
there was a sudden fire and the entire stock was gutted. Wha will bear the
loss and why?

Ans: Provision: According to Sedion 21 of the Sales of Goods Act, 1930, if the
goods are not in a deliverable state and the contract is for the sale of specific
goods, the properly does not pass to the buyer unless: -

(i} The seller hos done his act of putting the goods in a deliverable state and

(i) The buyer has knowledge of it

Sometimes the seller is required to do certain acts so as to put the goods in
deliverable state like pocking, filling in containers etc. Mo property in goods
posses unless such act is done and buyer knows abouwt it

Fact of the case: In the given case, X hos ogreed to purchose 300 tons of wheat
from Y out of o larger stock. X sent hizs men [agent) fo put the wheat in the socks.
Out of 300 tones only 150 tons were put into the sacks. There was a sudden fire
and the entire stock was gutted.
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Conclusion: In this cose, occording to the provisions of law, 150 tons sole has
taken place. 5o, buyer X will be responsible to bear the loss. The loss of rest of
the wheat will be that of the seller ¥.

The wheat which was put in the sacks fulfils both the conditions that are: -
(1] The wheat s put in o deliverable state in the socks.

(2] The buyer is presumed o have knowledge of it because the men who put the
wheat in the sacks are that of the buyer.

Question 7 [Study Materiall
The buyer took delivery of 20 tables from the seller on sale or return basis
without examining them. Subsequently, he seld 5 tables to his customers. The
customer lodged a complaint of some defect in the tables. The buyer soughi
to return tables to the seller. Was the buyer entitled to return the tables to the
seller under the provisions of the Sale of Goods Act, 19307
Ans: Provision: According to Section 24 of the Sales of Goods Act, 1930, in case
of delivery of goods on approval bosis, the property in goods passes from seller
to the buyer: -
{1} When the person to whom the goods are given either accepts them or does an
act which implies adopting the fronsaction,
(i) When the person to whom the goads are given retains the goods without giving
his approval or giving nofice of rejection beyond the time fixed for the return of
goods and in case no time is fixed after the lopse of reasonable time.

Fact of the case: In the given case, seller has delivered 20 tables to the buyer on
sale or return basis. Buyer received the fables without examining them. Owt of
these 20 tables, he sold 5 tables 1o his customer. It implies thot he hos aoccepted 5
tables out of 20.

Conclusion: When the buyer received the complaint of some defect in the tables,
he wanted to return all the fables to the seller. According to the provisions of law

he is entitled to return only 15 tobles to the seller and not those 5 tables which he
has already sold to his customer, These table: are alrecdy occepted by him 3o
the buyer becomes llable under the docirine of "Caveat Emptor”.

Question 8 (Study M ial]
A delivered a horse to B on sale and return basis. The agreement provided that
B should try the horse for 8 days and return, if he did not like the horse. On
the third day the horse died without the fault of B. A file a suit against B for
the recavery of price. Can he recover the price?




Applecoble Tor May & Moy D074

Ans: A delivered the horse 1o B on sale or return bosis. It was decided between
them that B will try the horse for B days and in cose he does not like i, he will
return the horse to the owner A. But on the third day the horse died without any
fault of B, The time gi'.-'u-n ljr the seller A to the ljl.l'lr':.*r B has not t;:d;p'lr:rl;] yif.
Therefore, the ownership of the horse still belongs to the seller A. B will be
considered as the owner of the horse only when B does not return the horse to A
within stipulated tfime of B days.

The suit filed by A for the recovery of price from B is invalid ond he connet recover
the price from B. [Section 24).

Question ? (Fast Paper Mov 2022)

What is appropriation of goods under the Sale of Goods Act, 19307 State the
essenlials regarding appropriation of unascertained goods.
Ans: Appropriation of goods: Appropriation of goods invalves selection of goods
with the intention of using them in performance of the contract and with the matual
coment of the seller and the buyer.
(o] There is o contract for the sale of unoscertained or future goods.
ib] The goods should conform to the description and quality stoted in the contract.
(c] The goods must be in a deliverable state.
[d] The good: must be unconditionally [as distinguished from an intenfion to
oppropriote) appropriated to the contract either by delivery to the buyer or his
agent or the carrier.
(¢} The appropriation must be made by

(i} the seller with the ossent of the buyer; or

(ii) the buyer with the assent of the seller.
(f} The assent may be express or implied.

(g] The assent may be given either before or after oppropriation.

Question 10 (Mtp May 2020, Past Paper Nov 2020, Mitp May 2020, Mip] Dec
2021)

“A non-owner can convey better title to the bonafide purchaser of goods for

value.” Discuss the cases when o person other than the owner can ransfer

title in goods as per the provisions of the Sales of Goods Act, 19307

Ans: In the following cases, o non=owner can convey bether title to the bona

fide purchaser of goods for value:

1.5ale by a Mercantile Agent: A sale made by o mercantile agent of the goods

for document of fitle to goods would paoss a good fitle 1o the buyer in the following I:-"q

circumstances; namely;
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(a) If he wos in possession of the goods or documents with the consent of the
CWNEer;

(k) If the sale waos mode by him when octing in the ordinary course of
business os a mercantile agent; and

lc) If the buyer hod octed In good foith and has at the time of the contract
of sale, no notice of the foot that the seller had no authority 1o sell (Proviss
to Section 27 of the Sole of Goods Act, 1930).

2. 5ale by one of the joint owners (Section 28): If one of several joint owners of
goods hos the sole possession of them by permission of the co-owners, the
property in the goods is tronsferred to any person who buys them of such joint

owner in good falth and has not at the fime of the confract of sale natice that the

sallar has no authority o sell,

3. S5ale by a person in possession under veidable conlrach A buyer would
acguire a good title to the goods sold to him by a seller who haod obtalned
possession of the goods under o contract voidable on the ground of coercion,
fraud, misrepresentation or undue influence provided thor the contract hod not
been rescinded watil the time of the sale [Section 29).

4, Sale by one who has already sold the goods but confinues in possession
thereof: If o person hos sold goods but continues to be in possession of them or of
the documents of title ta them, be may el them te a third persan, and if such
person obtains the delivery therecf in good faith and without notice of the
previous sole, he would have good fitle to them, although the property in the
goods hod passed 1o the first buyer earlier. [Section 30(1)]

5. Sale by buyer oblaining possession before the properly in the goods hos
vested in him: Where a buyer with the consent of the seller obtaing possession of
the goods before the property in them hos possed to him, he may sell, pledge or
otherwise dispose of the goods to o third person, and If such person abtaoins
delivery of the goods in good faith and without notice of the lien or other right of
the original seller in respect of the goods, he would get o good tile to them

[Section 30(2)].

&, Effect of Estoppel: Where the owner is estopped by the conduct from denying
the seller’s guthority to sell, the transferee will get a good title as against the frue
owner. But before a good fitle by estoppel can be made, it must be shown that
the true owner had actively suffered or held out the other person in question as
the true owner or 03 a person outhorized to sell the goods.
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7. 5ale by an unpaid seller: Where an unpaid seller whe hod exercised his right
of lien or stoppage in transit resells the goods, the buyer acquires a good fitle to
the goods as agoinst the original buyer [Section 54 (3]].

B.5ale under the provisions of other Acts:

il Sale by on Official Receiver or Liguidator of the Company will give the
purchaser a valid title.

{ii) Purchase of goods from o finder of goods will get a wvalid title under
circumstances [Section 169 of the Indion Contract Act, 187 2]

fiii} & sale by pownee can convey a good title to the buyer [Section 176 of the
Indian Contract Act, 187 2].

Question 11 (Ritp May 2020, Rip May Z021)
State briefly the essential element of o condract of sale under the 5ale of Goods
#ct, 1930.
Ans: Essentials of Contract of Sale
The following elements must co-exist 30 o3 to constitufe o contract of sale of
goods under the Sole of Goods A, 1930:
{i] Thare must be af least two paortias.
{if) The subject matter of the confroct must necessarily be goods covering only
movable property. It may be either existing goods, owned or possessed by the
sollar ar fulure goods.
{i] A price in money (not in kind) should be paid or promised. But there i3 nothing
to prevent the consideration from being partly in money and partly in kind.
fii) A transfer of property in goods from seller to the buyer must toke place. The
contract of sale s mode by an offer to buy or sell goods for a price by one porty
and the acceptance of such offer by other.
{iil] A contract of sole must be obsclute or conditional [section 4(2)].
liv} All other essential elements of a valid contract must be present in the contract
of sale,

Example: competency of parties, legality of object ond consideration efc.

Question 12 (Rip May 2021)
Ms. R owns a Two-Wheeler which she handed over to her friend Ms. K on sale
or return basis. Even after a week, Ms. K neither returned the vehicle nor made
payment far it. She instead pledged the vehicle to Mr. A to obtain a loan. Ms.
R now wants to claim the Two-Wheeler From Mr. A. Will she svcceed?
(i) Examine with reference to the provisions of the Sale of Goods Act, 1930,
what recourse is available fo Ms. R?
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(i} Would your answer be different if it hod been expressly provided that the
vehicle would remain the property of Ms. R until the price has been paid?
Ang: As per the provisions of Section 24 of the Sale of Goods Act, 1930, when
goods are delivered to the buyer on approval or “on sale or retwrn” or other
similar terms, the property therein passes to the buyer-
(a] when the buyer signifies his approval or ccceptance to the seller or does any
other act adopting the tronsaction;
{b] if he does not signify his opproval or occeptance to the seller but retains the
goods without giving notice of rejection, then, if a time has been fixed for the
retum of the goods, on the expiration of such time, and, if no time has been fixed,
on the expiration of o reasonable time; or
(c) he does something to the good which is equivalent to occepting the goods.
Example: He pledges or sells the goods.

to the above provisions, we con analyse the situation given in the

(il In the instant case, Ms. K, who hod token delivery of the two-wheeler on Sale
or Return basls pledged the two-wheealer to Mr. A, has attrocted the third condition
that she has done something to the good which is equivalent to accepting the
goods. Example: she pledges or sells the goods. Therafore, the property therein
[Two-wheeler) passes to Mr. A, Mow in this situation, Ms. B connot claim badk her
two-wheeler from Mr. A, but she con claim the price of the two-wheeler from Ms.
K only.

{ii} It may be noted thot where the goods have been delivered by o person on
“sale or return” on the terms that the goods were to remain the property of the
seller till they are paid for, the property therein does not pass to the buyer until
the terms are complied with, L.e., price s pald for. Hence, in this case, if is held
that at the time of pledge, the ownership was not transferred to Ms. K. Thus, the
pledge was not valid and Ms. B could recover the two-wheeler from Mr. Al

Question 13 (Mip] May 2022)
Sohan is a trader in selling of wheat. Binod comes to his shop and ask 5ohan
to show him seme good quality wheat. Binod is satisfied with the quality of
wheat. Sohan agrees o sell 100 bags of wheat to Binod an 10th June 2021.
The delivery of wheat and the payment was to be made in next three months
i.e., by 10th September 2021 by Binod. Before the goods are delivered to
Bined, 5chan gets ancther customer Yikram in his shop who is ready to poy
higher price for the wheat. Sohan sells the goods of Binod (which were already
Iying in his possession even after sale) to Vikram. Vikram has ne knowledge

g
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that Schan is not the owner of goods. With reference to Sale of Goods
Act, 1930, discuss if such a sale made by Sohan to Yikram is a valid sale?
Ans: Provision: The given guestion deals with the rule related to transfer of title
of goods. Section 27 of the Sale of Goods Act 1930 specify the general rule ™
No man can sell the goods and give a good title unless he is the owner of the
goods”. The Latin maxim " Nemo Det Qued Non Hobet”. However, there are
certain exceptions to this rule. One of the exceptions is given in Section 30 (1) of
Sole of Goods Act, 1930 wherein the sale by seller in possession of goods even
after sale is made, is held to be valid. If the following conditions are satisfied,
then it amounts fo o valid sole olthough the saller is no more the owner of goods
after sale.

{i] A seller has possession of goods after sale

fii} with the content of the ather party [i-:":.. ljl_l':.'(,"r]

(i) the seller sells goods (already sold) to o new buyer

fiv] the new buyer acts in good faith

(¥} The new buyer has no knowledge thot the seller hos no authority to sall.

Fact of the case: In the given guestion, the seller Sohon has agreed to sell the
goods to Binod, but delivery of the goods is still pending. Hence Schan is in
possession of the goods and this is with the consent of buyer i.e., Binod. Mow Sohan
sell those goods to Vikram, the new buyer. Vikram is buying the goods in good
faith and also has no knowledge that Sohan is no longer the owner of goods.

Conclusion: 3ince all the above conditions given under Section 30 (1) of Sale of
Goods Act, 1930 are sotisfied, therefore the sole made by Sohan to Vikram is o
valid sale even if Sohan is no longer the owner of goods.

Question 14 (Past Paper July 2021, Mip2 May 2023)
"Risk Prima Facie passes with property.” Elaborate in the context of the Sale
of Goods Act, 1930,
Ans: Risk prima facie passes with property (Section 26 of the Sale of Goods
Act, 1930) According to Sechion 26, unless otherwise agreed, the goods remain
at the seller’s risk until the property therein is transferred to the buyer, byt when
the property therein is tronsferred to the buyer, the goods are at the buyer's risk
whether delivery has been made or not.
It is provided that, where delivery hos been delayed becouse of the Fault of either
buyer or seller, the goods are at the risk of the party in foult as regords ony loss
which might not have occurred but for such fault,
Frovided also that nothing in this section shall offect the duties or liobilities of
gither seller or buyer as bailee of the goods of the other party.

g
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Quastion 15 (Rip Nov 2021, Rip Mov 2022)
Akansh purchased a Television set from Jethalal, the owner of Gada
Electronics on the condition that First three days he will check its quality and if
satisfied he will pay for that otherwise he will return the Television sel. On
the second day, the Television set was spoiled due to an sarthquake. Jethalal
demands the price of Television set from Akansh. Whether Akansh is liable to
pay the price under the 5ale of Goods Act, 19307 If not, who will ultimately
bear the loss?
Ans: According to Section 24 of the Sale of Goods Act, 1930, "When the goods
are delivered to the buyer on opproval or on sale or retern or other similar terms
the property passes to the buyer:
(i) when he signifies his approval or acceptance to the seller,
(i) when he does any other act adopting the rantaction, and
{iii] if he does not signify his approval or ocoeptance to the seller but retains goods
bevond a reasonable time”.

Further, as per Section B, where there is on agreement to sell specific goods, and
subsequently the goods without any fault on the port of the seller or buyer perish
or become so domoged os no longer to answer to their description in the
agreament before the risk passes to the buyer, the agreement is thereby avoided.
According to above provisions ond foct, the property is not passes to Akansh i.e.
buyer os no condition of Section 24 i sotisfied. Hence, risk hos not possed to
buyer and the agreement is thereby avoided. Akansh is not liable to poy the
price. The loss finally should be bome by Seller, Mr. Jethalal.

Question 16 (Ritp May 2023)
Ayushman is the owner of a residential property situated ot Indraprastha
Marg, Mew Delhi. He wants to sell this property ond For this purpose he
appoints Ravi, @ mercantile ogent with o condition that Ravi will not sell the
house at a price nol less than ¥5 crores. Ravi sells the houvse foar ¥4 crares fo
Mudit, who buys in good foith. Ravi misappropriated the money received from
Mudit. Ayushman files a suit against Mudit 1o recover his property. Decide
with reasons, can Ayushman do so under the Sale of Goods Act, 19307
Ans:As per the Provito to Section 27 of the Sale of Goods Act, 1930, o sale
reontile agent of the goods would poss a good title to the buyer in
the following circumstances; namely;
la] f he wos in possession of the goods or documents with the consent of the

OWIHEE ]

ib] If the sale wos made by him when acting in the ordinary course of business as I“"l
a mercantile agent; and

109
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fc) IF the buyer had octed in good faith ond had ot the time of the contract of
sale, no notice of the fact that the seller had no authority to sell.

On the basis of above, it can be said that Bavi, the mercontile agent, sells property
to Mudit who bought in good faith. Mudit ocbtoined o good title of thot residential
property. Hence, Ayushmon connot recover his property from Mudit. Rother,
Ayushmon con recover his loss from Ravi.
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Chapter 3: The Sale of Goods Act, 1930

nit 4: id Seller

Question 1 (Study Material, Mip2 Dec 2021, Rip Mov 2022)
When con an unpaid seller of goods exercise his right of lien over the goods
under the Sole of Goods Act? Can he exercise his right of lien even if the
property in goods has passed to the buyer? When such a right is terminated?
Can he exercise his right even after he has obtained o decree for the price of
goods from the court?
Ans: A lien is a right to retain possession of goods until the payment of the price.
It is available to the unpaid seller of the goods who is in possession of them where-
{i] the goods have been sold without any stipulation as 1o credin;
(i) the goods have been sold on credit, but the term of credit has expired;
(iii} the buyer becomes insolvent.
The vnpaid seller con exercise *his right of llen aven if the property in goods has
passed on to the buyer. He can exercise his right even if he is in possession of the
goods as agent or bailee for the buyer.
Termination of lien: An unpaid seller loss his right of lien thereon-
(i) When he delivers the goods to o carrier or other bailee for the purpose of
transmission to the buyer without reserving the right of disposal of the goods;
fii) When the buyer or his agent lawfully obtain: possession of the goods;
Yes, he con exercise his right of lien even after he hos cbtained a decree for the
price of goods from the court.

Question 2 (Study Material)
Mr. D sold some goods to Mr. E for 500,000 on 15 days credit. Mr. D
deliverad the goods. On due date, Mr. E refused to pay for it State the position
and rights of Mr. D as per the Sale of Goods Act, 1930.
Ans: Position of Mr. D: Mr. D sold some goods to Mr. E for $5,00,000 on 15
days credit. Mr. D delivered the goods. On due date Mr. E refused to pay for it
So, Mr. D is an unpaid seller as acoording to Section 45(1) of the Sale of Goods
Act, 1930 the seller of goods is deemed to be an ‘Unpoid Seller’ when the whole
of the price has not been paid or tendered ond the seller had on immediate right
of action for the price.
Rights of Mr. D: As the goods have ported oway from Mr. D ond already
delivered to E, therefore, Mr. D connot exercise the right against the goods, he
can only exercise his rights against the buyer Le. Mr. E which are as under:

g
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(i) Suit for price [Section 55): In the mentioned controct of sale, the price is
poyable after 15 days and Mr. E refuses to poay such price, Mr. D moy sue Mr. E
for the price.

{ii} Swit for damages for non-acceptance [(Section 56): Mr. D may sue Mr. E for
damages for non-acceptance if Mr. E wrongfully neglects or refuses fo accept and
pay for the goods. As regords measure of domoges, Section 73 of the Indion
Contract Act, 1872 applies.

{iii) Suit For interest [Section &1]): If there is no specific agreement between Mr,
D and Mr. E as to interest on the price of the goods from the daote on which
payment becomes due, Mr. D may charge inferest on the price when it becomes
due from such day as he moy notify to Mr. E.

Question 3 (Study Malerial)

Ram sells 200 bales of cloth to Shyam ond sends 100 bales by lorry and 100
bales by Railway. Shyam receives delivery of 100 bales sent by lorry, but
before he receives the delivery of the bales sent by rallway; he becomes
bankrupt. Can Ram exercise right of stopping the goods in fransit?
Ans: Right of stoppage of goods in transit: The problem is based on Section 50
of the Sale of Goods Act, 1930 dealing with the right of stoppage of the goods
in transit ovoiloble to on unpaid seller. The section stotes that the right s
exercisable by the seller anly if the following conditions are fulfilled.

(i) The seller must be unpaid

lii) He must have ported with the possession of goods

{iii) The goods must be in transit

liv] The buyer must hove become insclvent

{v] The right is subject to the provisions of the Act.
Applylng the provisions to the given cose, Ram being still unpaid, can stop the 100
bales of cloth sent by railway as these goods are still in transit,

Question 4 (Study Material, Btp Mow 2020)
Suraj sold his car to Sohan for ¥75,000. After inspection and safisfaction,
Schan paid ¥25,000 and took possession of the car and promised to pay the
remaining amount within a month. Loter on, 5ohan refuses to give the
remaining amount on the ground that the car was not in a good condition.

Advise Suraj as to what remedy is available to him against Sohan.

Ans: Az per the section 55 of the Sale of Goods Act, 1930 an vnpoid seller has
a right to institute a suit for price against the buyer personally. The said Section
lays down that

Ay SnAdn Sluapta




Apphicoble for May & MNev 2074

(i}l Where under o controct of sale the property in the goods has passed 1o buyer
and the buyer wrongfully neglects or refuses to pay for the goods, the seller may
sue him for the price of the goods [Section 55(1]].
i) Where vnder o contract of sole the price is payable on o certain day
irespective of delivery and the buyer wrongfully neglects or refuses to pay such
price, the seller moy sue him for the price. It mokes no difference even if the
property in the goods has not passed and the goods have not been appropriated
to the confract [Section 55(2)].
This problem is bosed on obove provisions. Hence, Suraj will succeed agoinst
sohan for recovery of the remaining amount. Apart from this, Suraj is also entithed
[{+-H

(1) Interest on the remaining amount

(2] Interest during the pendency of the suif.
(3) Costs of the proceedings.

3 ion 5 (Studv Material. Rip J 2023)
A ogrees to sell certain goods to B on a certain date on 10 days credit. The
period of 10 days expired and goods were still in the possession of A. B has
alse not paid the price of the goods. B becomes insolvent. A refuse to deliver

the goods to exercise his right of lien on the goods. Can he do so under the
Sale of Goods Act, 19307

Ans: Provision: Lien is the right of a person to retain possession of the goods
belanging 1o ancther until claim of the person in possession is satisfied. The unpald

seller has also right of lien over the goods for the price of the goods sold.
Section 47(1) of the Sales of Goods Act, 1930 provides that the wnpaid seller
who i3 in the possession of the goods is entitled 1o exercite right of lien in the
following cases: -

1. Where the goods have been sald without any stipulalion as o credit.

2. Where the goods hove been sold on credit but the term of credit has expired.
3. Where the buyer hos become insolvent even though the period of credit has
not yet expired.

Faoct of the cose: In the given cose, A hos agreed 1o sell certain goods 1o B on o
credit of 10 days, The period of 10 days hos expired. B hos neither paid the
price of goods nor taken the posiession of the goods. That means the goods are
still physically in the possession of A, the seller. In the meantime, B, the buyer has
become insalvent.

Conclusion: In this case, A is entitled to exercise the right of lien on the goods
becouse the buyer hos become insolvent and the term of credit has expired
withaut any payment of price by the buyer.

SAAAW. Supti
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Question 6 (Study Material, Mip Nov 2020)
A, who is an agent of a buyer, had obtained the goods from the Railway

Authorifies and loaded the goods on his truck. In the meantime, the Railway
Avuthorities received a nofice from B, the seller for stopping the goods in fransii
as the buyer hos become insalvent. Referring to the provisions of Sale of
Goods Act, 1930, decide whether the Railway Autharities can stop the goods
in transit as instructed by the seller?
Ans: The right of stoppoge of goods in transit means the right of stopping the
goods after the seller has parted with the goods. Thereafter the seller regains the
possession of the goods. This right can be exercised by on unpaid seller when he
has lost his right of lien over the goods becouse the goods are delivered to a
carrier for the purpose of toking the goods to the buyer. This right s available 1o
the unpoid seller only when the buyer hos become insolvent.
Tt fiti f ising this ciahs .

1. The buyer has not paid the total price 1o the seller

2. The seller has delivered the goods to a carrier thereby losing his right of

lien

3. The buyer has become insolvent

4, The goods have not reached the buyer; they are in the course of Transit.

[Section 50, 51 and 52)
in the given case A, who is on agent of the buyer, hod cbtained the goods from
the rallway authorities ond looded the goods on his truck. After this the rallway
authorities received a notice from the seller B to stop the goods as the buyer had
became inalvent.
According to the Sales of Goods Act, 1930, the railway outhorities connot stop
the goods because the goods are not in transit. A who hos loaded the goods on
his treck is the agent of the buyer. That meoans railway outhorifies have given the
possession of the goods to the buyer. The fransit comes to an end when the buyer
or his agent takes the possession of the goods.

Question 7 (Study Materiall
J sold @ machine fo K. K gove a cheque for the payment. The cheque was
dishonoured. But J handed over a delivery order to K. K sold the goods te R
on the basis of the delivery order. J wanted to exercise his right of lien on the
goods. Can he do 5o under the provisions of the Sale of Goods Act, 19307
Ans: Provision: The right of lien and stoppage in transit are meant to protect the
sallar. These will not be affected even when the buyer hos mode o tronsoction of
his own goods which were with the seller under lien. But under two exceptional
cases these rights of the saller are affected: -
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| When the buyer hos made the transoction with the consent of the seller.
2 When the buyer has made the transaction on the basis of documents of title such
as bill of lading, railway receipt or a delivery order et

Fact of the case: In the given caose, J hos sold the mochine 1o K and K gave o
cheque for the poyment. But the cheque was dishonoured thot means I, the seller
iz aon unpaid seller.

Conclusion: 5o, he is entitled to exercise the right of lien, but according to section
53(1) his right of lien is defeated becouse he has given the document of fitle to
the buyer and the buyer hos made o transoction of sale on the bosis of this
document. 3o, B who has purchosed the mochine from K can demand the delivery
of the machine.

Question 8 (Rip Moy 2020]
What are the rights of buyer against the seller, if the seller commits a breach
of contract under the Sale of Goods Act, 19307
Ans: If the seller commits a breach of contract, the buyer gets the following rights
against the seller:
1. Pamages for non-delivery [Section 37]: Where the seller wrongfully neglects
or refuses to deliver the goods to the buyer, the buyer may sve the seller for
damages for non-delivery.

2. Suit for specific performance (Section 58): Where the seller commits of breach
of the contract of sole, the buyer can appeal to the court for specific performaonce.
The court can order for specific performance only when the goods are ascertained
or specific.

3. Suit for breach of warranty (section 59): Where there is breach of warranty
on the part of the seller, or where the buyer elects to freat breach of condition a3
breach of warranty, the buyer is not entitled to reject the goods only on the bosis
of such breach of warranty. But he may -

{i] set up against the seller the breach of warranty in diminution or extinction of
the price; or

(i} sue the seller for damages for breoch of warranty.

4. Repudiation of contract before due date (Section 60): Where either party to
o contract of sale repudiates the contract before the date of delivery, the other

may aither treat the contract as subsisting and wait till the date of delivery, or he
may freal the contract o3 rescinded ond sue for domages for the breach.

5. Swit For interest: Mothing in this Act shall affect the right of the seller or the
buyer to recover inferest or special domages, in ony cote where by low interest
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or speciol domages moy be recoverable, or to recover the money paid where the
consideration for the payment of it has failed.

in the obsence of a contract to the contrary, the court may award interest al such
rate as it thinks fit on the amount of the price to the buyer In a suit by him for the
refund of the price in a cose of a breach of the contract on the part of the seller
from the date on which the payment was made.

Quastion 9 (Past Paper Jan 2021, Past Paper July 2021)
What are the rules which regulate the Sale by Auction under the 5ale of Goods
Act, 19307
Ans: Rules of Auction sale: Section &4 of the Sale of Goods Act, 1930 provides
following rules to regulate the sale by auction:
(i) Where goods are sold in lots: Where goods are put wp for sole in lots, each
lot is prima focle deemed to be subject of o separate controct of sale.
[ii}) Completion of the contract of sale: The sale is complete when the auctioneer
onnounces its completion by the foll of hommer or in any other customary monner
and until such onnouncement is made, ony bidder may retract from his bid.
{iii} Right to bid may be reserved: Right to bid moy be reserved expressly by or
on behalf of the seller ond where such o right is expressly reserved, but not
otherwise, the seller or any one person on his behalf may bid at the auction.
(iv) Where the sale is not notified by the seller: Where the sale is not natified 1o
be subject to a right to bid on behalf of the seller, it shall not be lowful for the
sellar o bid himself or to employ aony person to bid ot such sale, or for the
auctioneer knowingly to take any bid from the seller or any such person; and any
sale contravening this rule moy be reated a3 frovdulent by the buyer.
{v) Reserved price: The reserved price is the lowest price ot which o seller is
willing to sell an item. The auction sale may be notified to be subject 1o a reserve
or upsel price; and
(vi) Pretended bidding: If the seller makes use of pretended bidding to raise the
price, the sale is voidable at the option of the buyer.

Question 10 (Past Paper Dec 2021)
AB sold 500 bags of wheat to CD. Each bag contains 50 Kilograms of wheat.
AB sent 450 bogs by road transport and CD himself took remaining 50 bags.
Before CD receives delivery of 450 bags sent by road transport, he becomes
bankrupt. AB being still unpaid, stops the bags in transit. The official receiver,
en CD's insolvency cloims the bogs. Decide the case with reference to the
pravisions of the Sale of Goods Act, 1930.
Ans: Right of stoppage in transit (Section 50 of the Sale of Goods Act, 1930):

g
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Subject to the provisions of this Act, when the buyer of goods becomes insolvent,
the unpaid seller who has parted with the possession of the goods has the right of
stopping them in fransit, that is to say, he may resume possession of the goods os
long as they are in the course of transit and may retain them vatil poid or tendered
price of the goods.

When the unpoid seller hos parted with the goods to a carrier and the buyer has
become insolvent, he con exercise this right of asking the carrier to return the
goods bock, or not to deliver the goods to the buyer.

In the instant case, C0, the buyer becomes insolvent, and 450 bags are in tronsit.
AB, the seller, con stop the goods in transit by giving o notice of it to CD. The
official receiver, on CD' Insalvency connot claim the bags.

Question 11 (Mip2 May 2021)
What do you understand by the term “unpaid seller” under the Sale of Goods
Act, 19307 When can an unpaid seller exercise the right of stoppage of goods
in transit?
Ans: Unpaid Seller: According to Section 45 of the Sale of Goods Act, 1930 the
seller of goods is deemed to be an ‘Unpaid Seller’ when-
(a) the whole of the price hos not been paid or tendered,
(k] a bill of exchange or other negotiable instrument has been received as
conditional payment, and it has been dishonoured.

Right of st F in transit
When the unpaid seller has parted with the goods to o carrier and the buyer has
become insolvent, he con exercise this right by asking the coarrier to return the
goods bodk, or not to deliver the goods to the buyer.
However, the right of stoppoge in fransit is exercised only when the following
conditions are fulfilled:

[a) The seller must be unpald.

(b) The seller must have parted with the possession of goods.

[¢] The goods must be in the course of transit.
[d] The buyer must have become insolvent.
[¢) The right is subject to provisions of the Act.

Question 12 (Mip2 May 2023, Mip2 Dec 20232)
Discuss the rights of an unpaid seller against the buyer under the Sales of
Goods Act, 1930.
Ans: The right against the buyer are as follows:
1. Swit for price (Section 55 of the 5ale of Goods Act, 1930)
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(o] Where under a contract of sale, the property in the goods has possed to the
buyer and the buyer wrongfully neglects or refuses to pay for the goods
occording to the terms of the contract, the seller may sue him for the price of the
goods, [Section 33(1]]

k] Where wnder o contract of sale, the price I payable en o certain day
irrespective of delivery and the buyer wrongfully neglects or refuses to pay sudh
price, the seller may sue him for the price although the property in the goods has
not passed and the goods hove not been opproprioted to the confract. [Section
23(2)].

2. Suit for damages for non-acceptance (Section 56): VWhere the buyer
wrongfully neglects or refuses to accept and pay for the goods, the seller may
spe him for domages for non - occeptance.

3. Repudiation of contract before due dote (Section &0): Where the buyer
repudiotes the controct before the date of delivery, the seller may treat the

contract as rescinded and suve domaoges for the breach. This is known as the ‘rule
of anticipatory breach of contract’.

4, Suit for interest [Section &1]: Where there is specific agreement between the
seller and the buyer os to interest on the price of the goods from the date on
which payment becomes due, the seller moy recover inferest from the buyer, If,
however, there is no specific ogreement to this effect, the seller may charge
interest on the price when it becomes due from such day as he may nofify 1o the
buyer,

in the absence of o contract to the contrary, the Court may oward interest to the
seller in @ suit by him ot such rate as it thinks fit on the amount of the price from
the date of the tender of the goods or from the date on which the price woas
payable.

Question 13 (Rtp Nov 2021)
Rachit arranges an auction o sale an antic wall clock. Megha, being one of
the bidders, gives highest bid. For announcing the completion of sale, the
auctioneer falls the hammer on table but suddenly hoammer brakes ond
damages the wateh. Megha wants to avoid the contract. Can she do so under
the provisions of the Sale of Goods Act, 19307
Ans: By virtue of provisions of Section &4 of the Sole of Goods Act, 1930, in case
of auction sale, the sale is complete when the ouclionear announces its completion
by the fall of the hammer or in some other customary monner.
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in the instont cose, Megha gives the highest bid in the ouction for the sale of antic
wall clock arronged by Rachit. While announcing the completion of sale by fall
of hommer on the table, hammer brokes ond domoges the clock.

Oin the basls of above provisions, It con be concleded that the sale by auction
cannot be completed until hammer comes in its normal position after falling on
table. Hence, in the given problem, sale is not completed. Megha will not be licble
for loss and con avoid the contract.

Question 14 (Mip2 June 2023)
Mr. Shekharan sells 100 bags of cement fo Mr. Roghwan for cash and consigns
goods to him through railways. He alse sends the railway receipt to Mr.
Roghwan. When the goods were in fransit, Mr. Roghwan becomes insolvent
and Mr. Raghwan sells the said goods to Mr. Ravi by assigning the railway
receipt to Mr. Ravi whe hos no idea about the insclvency of Mr. Raghwan. Mr.
Shekharan, whe is an unpaid seller, wanis to exercise his right to stop in
fransit.
(@) State with reason, can Mr. Shekharan did so under the Sale of Goods Act,
19307
(b} Whether your answer would be the same if Mr. Ravi had knowledge of Mr.
Raghwan's insolvency at the fime of buying the goods?
Ans:bdccording to Section 30 to 32 of the Sale of Goods Act, 1930, when the
buyer of goods becomes insclvent, the unpaid seller who hos parted with the
posiession of the goods has the right ) :
pasession of the goods a3 long os they are in the course of tronsit and may retain
them until payment or tender of the price.
However, the right of stoppoge in tramsit iz ovailable only in the following
conditions:
(i) The seller must be on unpoid seller.
(i} When the buyer becomes insolvent; and
[ili] When the goods are in fransit.
This right of stoppoge in transit is lost if the buyer mokes a sub — sale of such
goods during in transit and that buyer purchased in good faith.

(a) On the basis of above provisions aond focts, it can be soid that even Mr.
shekharan is on unpaid seller, he connot apply his right of stoppage in fransit as
goods have been taken by Mr. Rovi in good faith,

b)) Further, if Mr. Bovi hos knowledge of Mr. Roghwaon's insolvency ar the fime of
buying the goods, Mr. Ravi has not bought the goods in good faith. Hence, Mr.
shekharan con exercise his right of stoppage in trangit.

¢ Colly SHAQN Slepta
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Question 13 (Past Paper July 2021, Past Paper Moy 2022)
What are the rights of unpaid seller in context to re-sale the goods under Sale
of Goods Act, 19307
Ans: Right of re-sale [Section 54 of the Sale of Goods Act, 1930]: The unpaid
seller con exercise the right to re-sell the goods under the following conditions:
(i} Where the goods are of a perishable nature: In such o case, the buyer need
not be informed of the infention of resale.

(it] Where he gives notice fo the buyer of his intention fo re=-sell the goods: If
after the receipt of such notice the buyer fails within o reasonable time 1o pay or
tender the price, the seller may resell the goods.
It moy be noted that in such coses, on the resale of the goods, the seller s also
entithed o

o) Recover the difference befween the controct price and resale price, from

the original buyer, a3 domages.

(b) Retain the profit if the resale price is higher than the controct price.
It may also be noted that the seller con recover domages and retain the profirs
only when the goods are resold after giving the notice of resale to the buyer.
Thas, if the goods are resold by the seller without giving any notice to the buyer,
the seller connot recover the loss suffered on resale. Moreover, if there is any
profit on resale, he must refurn it 1o the original buyer, i.e., he connot keep such
surplus with him [Section 54(2)].

(iii}) Where an unpaid seller who has exercised his right of lien or stoppoge in
transit resells the goods: The subsequent buyer ocguires the good title thereof os
against the original buyer, despite the fact that the notice of re-sale has not been
given by the seller to the original buyer.

{iv) A re-sale by the seller where a right of re=sale is expressly reserved in a
contract of sole: Sometimes, it is expressly ogreed between the seller ond the
buyer that in case the buyer makes defoult in payment of the price, the seller will
resell the goods 1o some other person. In such coses, the seller is said to hove
reserved his right of resole, and he may resell the goods on buyer's defoulr. It
may be noted thot in such coses, the seller is not required to give notice of resale.
He is entitled to recover domages from the original buyer even if no notice of
resale is given.

[v) Where the property in goods hos not passed 1o the buyer: The unpaid seller
has in addition to his remedies a right of withhelding delivery of the goods. This

right is similar.
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Chapter 4: The Indian Partnership Act, 1932

Unit 1: General Nature OF Partnership

Question 1 (Study Material)
Mr. XU and Mr. YU are partners in a partnership firm. Mr. XU introduced MU
(an employee) as his partner to ZU. MU remained silent. ZU, a trader believing
MU as partner supplied 50 Laptops to the firm on credit. Afer expiry of credit
pericd, ZU did not get amount of Laptep sold to the partnership firm. ZU filed
o suit against XU and MU For the recovery of price. Does MU is liable for such
purpose?
Ans: Provision: As per Section 28 of Indion Partnership Act, 1932, Faroershin
by heolding oyt is also known_ g3 partnarship by astoppel. Where o man holds
himself out as a partner, or allows others to do it, he is then stopped from denying
the choracter he hos assumed ond vpon the foith of which creditors may be
presumed to have octed. A person may himself, by his words or conduct have
induced others to believe that he is o partmer or he may have allowed others to
repredent him ot a partner. The result in bath the cases is identical.
Conclusion: In the given cose, MU [the Manager) is also liable for the price
becouse he becomes a parmer by holding out os per Section 28 of Indion
Partnership Act, 1932,

Question 2 (Study Material,Mip Nov 2020, Mip2 Nev 2021, Mipl Nov 2022)
Ms. Lucy while drafting partnership deed taken care of Ffew important points.
What are those points? She wanfs to know the list of infermation which must
be part of portnership deed drofted by her. Also, give list of information o be
included in partnership deed?

Ans: Ms. lucy while drafting partnership deed must toke care of following
important points: * Mo particulor formalities are required for an agresment of
parnership.

* Partnership deed may be in weiting or formed verbally. The docsment in wiriting
containing the various terms and condifions as to the relationship of the pariners
to each other Is called the ‘parinership deed’.

* Partnership deed should be drafted with care and be stomped according to the

provisions of the Stomp Act, 1899,

* |If partnership comprises immovable property, the instrument of partnership must
be in writing, stamped and registered under the Registration Act,
List of information included in Partnership Deed while drafting Partnership

Deed by Ms. Lucy:

g
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Mame of the partnership firm.

Momes of all the porners.

Matwre ond ploce of the business of the firm.
Date of commencement of parinership.
Duration of the partnership firm.

Capital confribution of each pariner.

Profit Sharing ratic of the parmers.

No e =

Admission aond Retirement of a partner.

bl

Rates of interest on Capital, Drawings and loans,

10. Provisions for settlement of ocoounts in the cose of dissolution of the firm.
11. Provisions for Salaries or commissions, payable to the partners, if any.
12.Provisions for expulsion of a partner in case of gross breach of duty or fraud.
Mote: M. Lucy may add or delete any provision according to the needs of
the partnership firm.

Question 3 (Study Material, Past Paper Moy 2020, Rip May 2020, Past Paper
Jan 2021, Mipl Mov 2022)

Explain the following kinds of partnership under the Indian Partnership Act,

1933,

(i} Partnership at will (ii) Particular parinership.

Ans: Partnership at will: According to Section 7 of the Indian Partnership Aat,

1932, porinership ot will s o portnership when:

1. no fixed period hos been agreed upon for the durction of the parmership; and

2. there is no provision made as fo the determination of the partnership.

These two conditions must be satisfied before o parmership con be regarded o
a_partnership ot will. But, where there B on ogreement between the poriners
gither for the duration of the pormership or for the determination of the
partmership, the partnership is not parmership ot will.

Where a partnerihip entered inta for a fixed term it continued after the expiry
of such term, it is to be treated as having become a partnership at will.

A parmership at will may be dissaolved by ary parmner by giving notice in writing
to all the other parmers of his intention to dissclve the same.

(i) Particular partnership: A portnership may be organized for the prosecution
of a single cdventure as well as for the conduct of o continuous business. Where
5 o partner with ano

A parmership, constituted for a single adventure or undertaking is, subject to any
agreement, dissolved by the completion of the adventure or undertaking.
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Question 4 (Study Material, Past Paper Jan 2021)
Whe is a nominal partner under the Indian Partnership Act, 19327 What are
his liabilities?
Ans: Nominal Partner: A person who lends his nome to the firm, without hoving
any real interest in it, is called a nominal parimer.
Liabilities: He is not entitled to shore the profits of the firm. Meither he invests in
the firm nor takes part in the conduct of the business. He is, however liable 1o third
parties for all acts of the firm.

Question 3 (Study Malerial, Post Poper Jon 2021
"Business carried on by all or any of them acting for all.” Discuss the statement
under the Indian Parinership Act, 1932.
Ans: Business carried on by all or any of them acling for all: The business must
be carried on by all the parmers or by anyone or more of the partners octing for
all. In ather wards, there thould be a binding contract of mutudal agency betweaen
the partners.
An oct of one partmer in the course of the business of the firm is in foct an act of
all partners. Eoch poartner carrying on the business is the principal as well as the
agent for all the other portners. He is an agent in so far as he can bind the other
portners by his octs and be is o principal to the extent thot he it bound by the act
of other parimers.
It may be noted that the true test of partnership is mutual agency. If the element
of mutual agency is absent, then there will be no partnership.

in KD Kamath & Co., the Supreme Court has held thot the two essential conditions
to be satistied are that:

(1) there should be an agreement to share the profits a3 well as the losses of
business; and (2] the business must be carried on by all or any of them acting for

all, within the meaning of the definition of ‘portnership’ wnder section 4.

The foct that the exclusive power ond confrol, by ogreement of the parties, is
vasted in one portner or the further circumstonce that only one porimer con
cperate the bank occounts or borrew on behalf of the firm are not destructive of
the theory of partnership provided the two essential conditions, mentioned earlier,
are satisfied.

Questien & (Study Material, Past Paper Dec 2021, Mtpl May 2022, Mip] Neov

2022, Mip2 Moy 2022, Mip2 June 2023)
Define partnership and name the essential elements for the existence of a
parinership as per the Indian Parinership Act, 1932, Explain any two such I:_'i
elements in detail.
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Ans: (i) Definition of Parinership: ‘Partnership’ is the relation between persons
wha have agreed to share the profits of o business carried on by all or any of
them acting for all. {Section 4 of the Indion Parmership Act, 1932)
The definition of the partnership contains the following five elements which
must coexist before o porfnership con come into existence:
1. Association of fwo or more periond
2. Agreement
3. Business
4, Agreement to share Profits
3. Business carried on by all or any of them acting for all
(i1} Elements OF Parnership
afinifion of the

.I "Ass.m:m-lmn -n'F Iwn- ar mnrq p-erin-ns. F‘-'
|:_:ng ons. Again, only persons recognized by low con enter info oan agresment of !
pnrml-r':hlp. Th&rrﬂ;r:&‘ ﬂ Firm i, sinceE it i > -
. W Again, a minor cannot be a partner in a flem, but with the consent i
Irﬂ-f all the partners, may be admitted to the benetits of parmership. The Parnership Act
! 13 silent about the moximum number of parners but Section 464 of the Companies Act,
ir 200 3 read with the relevant Bules has no limit af 50 i i

i /[ parimership firm.

!_ i R e i e e b e i s e T IS T i S '_"-"_"-"-"'t

i 2. Agreament: it may be observed thot partmership must be the result of on agreement |
;be!'-'-aen two or more persons. There mast be an agreement entered inte by all the
| persons concerned. This element relates to voluntary contractual nature of partmership. |
F Thus, the noture of the partnership Is voluntory ond contractual. An agreement from
E which relationship of Partnership arises may be express. It may also be implied from :
:’I'h& oct dene by parmers and from o consistent course of conduct being followed,

jhn-wmg mutual understanding between them. It may be oral or in writing. :
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i 3. Business: In this context, we will consider 'rwc- propositions. First, there must exist a i

' busmﬁ For the purpose, the term 'business’ includes every trade, occupation and
I'

il

' prufm's:nn The ex |slcn~:n of bu iness is essential. Secondly, the motive of the business is
Therefore, |he:& .

! the profit thereof.

e ————
,4 Agreement to share profits: The sharing of profits is an essentiol feature of
'rpﬂr'rner..hup There caon be oo pe ' ;
i le of the profits of the busingss. Pariners must ogres to thare the profits in any ;

i manner they choose. But aon agreement to share losses is not an essential element. It is 'r'i
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F' e 1

ppen to one or more pariners fo agree fo share all the losses. However, in the event 1..-F
i losses, ynlgss ogree !hﬂ'ml rhmr.'r must be b-':lrnr.r in ||'I1!‘ prnfrr ;hmlng n::l'rlu

r.-..u.-. TT P —— R

i . Business carried on b]l' all or ﬂl‘l‘p" “of them -:-.-hng For all: The business must b::
1 carried on by oll the partners or by anyone or more of the poriners acting for all. This

r

Is the cordingl principle of the parinership Low. In other words, there should be o g |

a " - o Ere i (1|

T L .li--.-..

course of the business of the firm is in foct gn gt of gll paringrs. Eadch parmer carrying ;
_Fr,rn rhf,- business is the principal as well as the agent for all the other poartners. He is an _*

’r agent in so far as he can bind the other parmers by his acts and he is o principol to :
i |+ur: .r-; tent that be is bound by the act of other partners. It moy be noted that ﬂ]_;‘;_l.l_{;

EE[ partnecship is mutyal ggency rather than sharing of profits. If the element nf
‘ ."':.'.*25:'..?.?:.':*3.'5 obsent, then there will beno parmership. g N ]
Question 7 (Study Moterial, Post Poper Dec 2021)

State whether the following are partnerships:
(i} A and B jointly own a car which they used personally en Sundays and
holidays and let it on hire as taxi on other days and equally divide the
BaArmings.
{ii} Tweo firms each having 12 pariners combine by an agreement inte one firm.
{iti} A and B, co-oewners, agree fo conduch the business in common For profit.
{iv) Some individuals form an association to which each individval contributes
¥500 annvally. The objective of the association is to produce clothes and
distribute the clothes free to the war widows.
{v) & and B, co-owners shore between themselves the rent derived from a
piece of land.
{vi} A and B buy commuodity X and agree to sell the commaodity with sharing
the profits equally.

Ans: (i) No, this is not a case of parinership becouvse the sharing of profits or of
grofs returms accruing from property holding joint or common interest in the
property would not by itself make such person's partners.

Alternatively, this part can alse be answered as below:

Yes, this is o case of portnership, as the car is used personally only on Sundays

and holidays ond used for most of the days as a Taxi. Hence, it is inferred that

the main purpose of owning the car is to let it for business purpose. Also, there is

an agreement for equally dividing the samings.

(i) Yes, this is a case of portnership becouse there is on ogreement between two

firms to combine into one Firm.,

(ili) Yes, this is o case of portnership becouse A & B, co-owners, hove ogreed 1o I':_"'l
conduct a business In common for profit.
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{iv] Mo, this is not o case of partnership os no charitable association con be
floated in parmership.

{v) Mo, this is not & cate of partnership as they are co-owners and not the partners.
Further, there exist no business.

[wi) Yas, this is a cose of parinership os there axist the element of doing business
and sharing of profits equally.

Question B (Study Material, Past Paper Dec 2021)
“Sharing in the profits is not conclusive evidence in the creation of
partnership”. Comment.
Ans: “Sharing in the profits is nol conclusive evidence in the creation of
partnership™ Sharing of profit is on esential element to constifute a portmership.
But it is only o primo focie evidence and not conclusive evidence, In thot regard.
The sharing of profits or of gross retwns accruing from property by persons
holding joint or common inferest in the property would not by iself make sudh
persen's partngrs. Although the right to participate in profits is o strong test of
parmership, ond there may be coses where, upon a simple porficipation in profits,
there is o partmership, yet whether the relation does or does not exist must depend
upan the whole contract between the parties.

existence or otherwise of parmership.

But the task becomes difficult when either there is no specific agreement or the
agreement is such as does not specifically speak of partership. In such a case for
teiting the existence or otherwise of parmership relation, Sedion & hos to be
reterred.

According to Section 6, regord must be had to the real relation between the
parties as shown by all relevant facts taken together. The ryle is egsily stoted and
is clear but its application is difficult. Cumulative effect of all relevant facts swch
as written or verbal agreement, real intention and conduct of the parties, other
swrrounding  circumstances efe., are t angicer while deciding the
relationship between the porties ond cscerfaining the existence of partnershi
Hence, the statement is true [ correct that mere sharing in the profits is mot

conclusive evidenoa,

Question 9 (5tudy Moterial, Past Paper May 2022)
(i) What do you mean by 'Parnership for a fixed period’ as per the Indian
Partnership Act, 19327

Rt
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(ii}) Can a minor become a partner in a partnership firm? Justify your answer
and also explain the rights of @ minor in a partnership firm.

Ans: (i) Parinership for a fixed period (Indian Partnership Act, 1932): Where
o provision i mode by a contract for the duration of the parmership, the
parmership Is called ‘portnership for o fixed period'. It s o pormership created
for o particular period of time. Such a parmership comes to on end on the expiry
of the fixed period.

{ii) Minor as o partner: A minor i not competent to confroct. Hence, o person who
is a minor occording to the low o which he is subject may not be a parmer in o
firm, but with the consent of all the partners for the fime being, he may be
admitted to the benefits of partnership.

Rights of @ minegr in @ parnership firm:

(i} A minor partner has a right 1o his agreed share of the profits and of the firm.
(i) He con have ocoocess to, inspect and copy the accounts of the firm.

[ii] He can sue the pariners for accounts or for payment of his share but only when
sevaring his connection with the firm, and not otherwise.

fiv]) On attaining majority, he may within & months elect to become a partner or
not to become a parmer. If he elects 1o become o partner, then he is entitled to
the share to which he was entiled o5 o minor. If he does not, then his shore is not
liokle For any acts of the firm after the date of the public notice served fo that
effect.

Question 10 (Study Malerial, Rip Moy 2020]
Explain the provisions of the Indian Parnership Acl, 1932 relating to the
creation of Parinership by holding out.
Ans: Partnership by holding out is also known a3 partnership by estoppel. Where
a man holds himself out-as a partner, or allows others to do it, he is then stopped
from denying the character he has ossumed and upon the faith of which creditors
may be presumed to hove acted.
A parson may himself, by his words or conduct hove induced others to believe that
he is o partner or he may have ollowed others to represent him os o portner. The
result in Both the coses is identical.

Example: X ond ¥ are partners in a parmership firm. X introduced A, o monager,
as his parmer to Z. A remained silent. Z, o trader believing A as partner supplied
100 T.W sets 1o the firm on credit, After expiry of credit period, Z did not get
amount of T.W sefs sold to the partnership firm. Z filed o wit against X and A for
the recovery of price. Here, in the given case, A, the Manoger is clso lioble for

the price becouse he becomes a parmner by holding out [Section 28, Indion I:'

Partnership Act, 1932).
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it is only the person to whom the representation has been mode ond who has acted
thereon that has right to enforce liability arising out of "holding out’.

Question 11 (Study Material, Rtp Moy 2023)

Mohan, Sohon and Rohan are partners in the firm M/s Mosoro & Company.
They admitted Bohan as nominal partner ond on agreement between all the
partners, Bohan is not entitled to share profit in the firm. After some time, a
creditor Karan filed o swit fo Bohan for recovery of his debi. Bohan denied for
same as he is just a nominal pariner and he is not liable for the debts of the
firm and Karan should cloim his dues from the other partners. Taking into
account the provisions of the Indian Partnership Act, 1932

{a) Whether Bohan is liable for the dues of Karan against the firm.

(b} In case, Karan has filed the suit against firm, whether Bohan would be
liable?

Angt Maminal Partner iz o parner only in nome, The person's nome s used ay if
he were a partner of the firm, though octually he is not. He is not entitled to share
the profits of the firm but is lioble for all octs of the firm as if he were o real
partner, A nominal pariner must give public notice of his retirement and his insanity
is not @ ground for dissolving the firm. In the instant case, Bohan was admitted as
nominal partner in the firm.

A creditor of the Firm, Karan has cloimed his dees from Bohon as he is the partner
in the firm. Bohan has denied for the claim by replying that he is merely a nominal
partner,

{a) Bohan is o nominal parmer. Even he is not entitled to share the profits of the
firm but is liable for all acts of the firm a3 if he were o real partner. Therefore,

he is lioble to Karaon like other poriners.
k] In case, Karan has filed the suit against firm, aonswer would remain some.

Question 12 (Study Material, Rip June 2023)
Mr. Roam and Mr. Raheem are working as teachers in Ishwarchand Vidya
Sagor Higher Secondary Schosl and alse are very good friends. They jointly
purchased a flat which was given on rent to Mr. John. It was decided between
landlords and tenants that the rent would be 10,000 per month inclusive of
electricity bill. It means the electricity bill will be paid by landlords. The
landlords, by mistake, did not pay the electricity bill for the month of March
2021, Due to this, the elecricity depardment cut the connection. Mr. Jehn has
to pay the eleciricity bill of ¥2800 and ¥200 as penalty to resume the electricity
connection. Mr. John claimed #3000 from Mr. Ram but Mr. Ram replied that
he is liable only for #1500. Mr. John said that Mr. Ram and Mr. Roheem are
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partners therefore he con claim the full amount from any of the portners.
Explain, whether under the provision of Indian Partnership Act, 1932, Mr. Ram
is liable to pay the whele amount of #3000 to Mr. John?

Ans: Provision: According to Section 4 of the Indion Partmership Act, 1932,
"Pnrlnﬁrihip" is the relotion betwaan parions who have agreed to share the profits
of a bwsiness carried on by all or any of them acting for all. Therefore, for
determining the axistence of portnership, it must be proved.

1. There must be an agreement between all the persons concermed;

2. The agreement must be to carry on some business;

3. The agreement must be to shore the profits of o business and

4, The busingss wos carried on by oll or any of them acting for all.

Fact of the case: On the bosis of cbove provisions and facts provided in the
question, Mr. BRam and Mr. Roheem connot be said to be under parmership as
they are teachers in o school and just purchased a flot jointly. By merely giving
the flat on rent, they are not doing business. They are just eaming the income from
the property under their co-ownership. Henoe, there is no partinership between
therm,

Conclusion: Therefore, Mr. Ram is liable 1o pay his share only e, T1500. Mr.

John has to cdaim the rest 1500 from Mr. Raheem.
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Chapter 4: The Indian Partnership Act, 1932

Unit 2: Relations Of Pariners

Question 1 (Study Material, Rtp June 2023)
State the modes by which a portner may transfer his interest in the firm in
favour of another person under the Indian Partnership Act, 1932. What are the
rights of such a fransferee?
Ans: Section 29 of the Indian Portnership Act, 1932 provides that a share in o
parmership is tronsferable like ony other property, bwt as the partnership
relationship is bosed on nutual confidence, the assignee of o parmer’s interest by
sale, mortgage or otherwise connot enjoy the some rights and privileges as the
original partner.
The rights of such a transferee are as follows:
{1) During the continuance of parnership, such fronsferes is not entitled
[a) to interfere with the conduct of the business,
(b) 1o require cocownts, or
(c) to inspect books of the firm.
He is only entitled to receive the share of the profits of the transferring partner
and he is bound to accept the profits as agreed to by the partners, i.e., he connot
challenge the accounts.
(2] On the dissolution of the firm or on the retirement of the trensferring parmer,
the wransferee will be entitled, agoinst the remaining partmers;
(a] to recaive the share of the assets of the firm to which the transferring partner
wiis entitled, and
(k) for the purpose of ascertaining the share, he is entitled fo an account as from
the dote of the dissolution.

By virtue of Seclion 31, no person can be infroduced as o portner in a firm without
the consent of all the partmers. A parner cannot by transferring his own interest,
moke anybody elte a poriner in his ploce, vnless the other poartners agree fo
occept that person as a pariner. At the saome time, a partner is not debarred from
transferring his interest. A pariner’s interast in the parmership con be regoarded
o3 an existing interest and tangible property which can be assigned.

Question 2 (Study Material, Mip2 May 2021, Rip Nev 2021, Mipl June

2023)

Whether @ minor may be admitted in the business of a parinership firm?
Explain the rights of a minor in the partnership Firm

130
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Ans: A minor connot be bound by a controct because o minor's confroct is void
and not merely voidable. Therebore, o minor connot become a partner in a firm
because pormership is founded on o confract. Though a minor connot be a pariner
in o firm, he con nonetheless be admitted to the benefits of partnership under
Section 30 of the Act,

in other words, he can be validly given o share in the parimership profits. When
this hos been done and it con be done with the consent of all the partners then the
rights and liohilities of such o parmer will be governed under Section 30 as

follows:

Rights:
fi] A mingr partner has o right to his agreed share of the profits and af the firm,

(i} He con have ococess to, inspect and copy the accounts of the firm.

fiii) He con sue the pariners For accounts or for payment of his share but only when
sevaring his connection with the firm, and not otherwise,

{iv) On aftaining mojority, he may within & months elect 10 become a pariner or
not to become o parmer. If he elects to become o partmer, then he is enfitled to
the share to which he was entitled os o minor. If he does not, then his share Is not
liable for any acts of the firm after the date of the public notice served 1o that
effact.

Question 3 (Study Material, Mip Nov 2020, Mipl June 2023)

M/s X¥I & Associates, a partnership Firm with X, ¥, Z as senior pariners were
engaged in the business of carpet manufacturing and exporting to foreign
countries. On 25th August, 2018, they inducted Mr. G, an expert in the field of
carpet manufacturing as their partner. On 10th Jonwary 2020, Mr. G was
blamed for unauihorized activities and thus expelled fram the parinership by
united approval of rest of the pariners.
(i} Examine whather action by the pariners was justified or not?
{ii) What should have the Factors to be kept in mind prior expelling a partner
from the firm by other partners according to the provisions of the Indian
Partnership Act, 19327
Ans: Expulsion of a Partner (Section 33 of the Indion Partnership Acl, 1932):
A partner may not be expelled from a firm by a majerity of portners except in
exercise, in good faith, of powers conferred by confract between the parmers.
The test of Faith irgeed &r T-11] 1) includes three things:

* The expulsion must be in the interest of the partmership.

* The portner 1o be expelled is served with a nofice.

* He is given an opportunity of being heard.
If a parner is otherwise expelled, the expulsion is null and veoid.
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(i) Action by the partners of M/s XYZI & Associates, o parmnership firm to expel
Mr. G from the parnership wos justified a3 he was expelled by wited opproval
of the portners exercised in good faith o protect the interest of the portnership
agalnst the vnouthorized activities charged against Mr. . A proper notice and
opportunity of being heard has to be given to Mr. G,
{ii) The following are the Factors to be kept in mind prior expelling a partner
fram the firm by other partners:

(a) the power of expulsion must have existed in o contract between the pariners;

(b) the power has been exercised by o mojority of the partners; and

[c] it hos been exercised in good faith.

Question 4 (Study Material, Rip May 2020)
A, B and C are pariners in a firm. As per terms of the parinership deed, A is
entitled o 20 parcent of the parinership property and profits. A retires from the
firm and dies after 15 days. B and C continue business of the Firm withouwt
settling accounts. Explain the rights of A's legal representatives ogainst the
firm under the Indian Partnership Act, 19327
Ans: Section 37 of the Indion Partership Act, 1932 provides thaot where o partner
dies or otherwiie ceases o be a pariner and there is no final seilemant of acoount
between the legal representotives of the deceased parter or the firms with the
property of the firm, then, in the absence of o confract to the contrary, the legal
representatives of the deceosed pariner or the retired portneér are enfitled to
claim aither.
(1) Such shares of the profite earmed after the death or retirement of the partner
which is attributable to the use of his share in the property of the firm; or

(2] Interest at the rate of & per cent annum on the amount of his share in the
property. Bosed on the oforesald provisions of Section 37 of the Indian

Portnership Act, 1932, in the given problem, A" Legal representatives shall be
enfitled, ot their option 1o:
[a) the 20% shares of profits (os per the partnership deed); or
(b} interest af the rote of & per cent per annum on the amount of A's share in
the property.

Question 5 (Study Material, Rip Nov 2020])
Master X was introduced to the benefils of partnership of M/s ABC & Co. with
the consent of all partners. After attaining majerity, more than six months
elapsed and he foiled to give o public nofice as to whether he elecied to
become or not to become a pariner in the firm. Later on, Mr. L, a supplier of
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material to M/s ABC & Co., filed o suit against M/s ABC & Co. for recovery of
the debt due.

In the light of the Indian Partnership Act, 1932, explain:

(i} To what extent X will be liable if he Failed to give public notice after
atiaining majorify?

{ii) Can Mr. L recover his debt from X7

Ans: As per the provisions of Section 30{5) of the Indion Partnership Act, 1932,
at _any i within six months of his abaining majority, of of his obtaining
knowledge thot he hod been admitted to the benefits of pormership, whichey
date is later, such person may give public notice that he hos elected to become or
that he has elected not to become a partner in the firm, ond such notice shall
determine his position as regords the firm.

However, if he fails to give such notice, he shall become o pariner in the firm on
the expiry of the soid six months.

If the minor becomes a parimer by his Failure fo give the public notice within

specified time, his rights ond liohilities as given in Section 30(7) are os
Follaws:

(A) He becomes personally lioble to third parties for all acts of the firm done since
he wos odmitted 1o the benefits of pormership.

(B) His share in the property and the profits of the firm remains the same to which
he was entitled ay a minor.

(i} In the instant case, since, X has failed to give a public notice, he shall become
o partner in the M /s ABC & Co. ond becomes personally Hoble to Mr. L, a third
party.

(i) In the light of the provisions of Section I0(7) read with Section 30(3) of the
Indion Partnership Act, 1932, since X has failed to give public notice that he has
not elected to not to become o partner within six months, he will be deemed to be
o partner after the perod of the obove six months and therefore, Mr. L con
recover his debt from him also in the some way o3 he con recover from any other
partner.

Question & (Study Material, Rip May 2021, Rip Nov 2021, Mip] Nov 2022)
Mr. A [transferor) transfer his share in a partnership firm to Mr. B (transferee).
Mr. B is not entitled for few rights and privileges as Mr. A (transferor) is entitled
therefor. Discuss in brief the points for which Mr. B is nol entitled during
continwance of partnership?

Ans: Provision: As per Section 29 of Indion Partnership Act, 1932, o transfer by
g _parmer of his interest in the firm, either absolute or by mortgage, or by the
creation by him of o charge on such interest, does not entitle the tronsferes, during
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the continuance of the firm, fo interfere in the conduct of business, or to require
accounts, or to inpect the books of the firm, but entitles the transferee only 1o
receive the shore of profits of the tromsferring parmer, and the fransferee shall
occept the account of profits agreed to by the pariners.

Fact of the case: In the given cose during the continvance of partnership, such
transferaa Mr. B is not entitled:

* to interfere with the conduct of the business.

* 1o requing accounts,

* to inspect books of the firm.

Conclusion: However, Mr. B is only entitled to receive the share of the profits of
the transferring parmer and he is bound to occept the profits os agreed 1o by the
partners, i.e., he cannot challenge the accounts.

Question 7 (Study Material, Mipl May 2021, Mip2 NMov 2021}
X, ¥ and I are pariners in a Partnership Firm. They were carrying their
business successfully for the past several years. Spouses of X and Y fought in
ladies club on their personal issve and X's wife was hurt badly. X got angry
on the incident and he convineed I to expel ¥ fram their partnership firm. ¥

was expelled from parinership without any notice from X and Z. Considering
the provisions of the Indian Partnership Act, 1932, stale whether they can
expel a partner from the firm, What are the criteria For test of good faith in such
circumsiances?

Ans: A portner may not be expelled from a firm by o majority of pariners except
in exercise, in good faith, of powers conferred by contract befween the partners.
It is, thus, essential that:

the power of expulsion must hove existed in 0 contract between the pariners;

the power has been exercised by a majority of the pariners; and it has been
exercised in good faith. If all these conditions are not present, the expulsion is not
deemed to be in bona fide interest of the business of the firm.

The test of good faith as required under Section 33(1) includes three things:

* The expulsion must be in the interest of the portnership.

= The partner to be expelled is served with a nofice.

* Hae iz given an opporunity of being heard.

If a partner is otherwize expelled, the expulsion i3 null and woic.

Thus, occording to the test of good foith os required under Section 33(1),
expulsion of Partner Y is not valid.

v Colly SHAQN. & .':F.-E A
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Question 8 (Mip May 2020, Mtp] May 2021)
“Though a minor cannot be a partner in a firm, he can nonetheless be admitted
to the benefits of partnership.”
(I} Referring to the previsions of the Indian Partnership Act, 1932, state the
rights which can be enjoyed by a minor partner.
(Il} State the liabilities of a minor partner both:

(i) Before ottaining majority and
(ii) After attaining majority.

Ans: (1) Rights which can be enjoyed by a minor partner:
[i] A miner partner has o right 1o his agreed share of the profits and of the firm.
{ii) He con have ccocess to, inspect and copy the accounts of the firm.
{iii) He con sue the pariners for accounts or for payment of his share but only when
severing his connection with the firm, ond not otherwise.
{iv) attoining majority, he may within & months elect to become a partner or not
to become a pariner.
If he elects to become a partner, then he is entitled to the share to whidch he was
enfitled oz a minor. If he does not, then his shore B not loble for any acts of the
firm after the date of the public notice served to that effect.
(I} {i} Liakilities of @ miner pardner before olaining majority:
(@) The lighillty of the minor s confined only to the gxtent of his shore in the profis
and the property of the firm,
i) Minor hos no personal liabkility for the debts of the firm incwrr cluring his
mrinority.
lc) Minor cannot be declared insolvent, but if the firm s declared insolvent his
share in the firm vests in the Officiol Receiver) Assignee.
(it} Liabilities of @ minor pariner after athaining majority:
Within & months of his attaining majority or on his abtaining knowledge thot he
had been admitted to the benefits of partnership, whichever date is later, the
minar partner has to decide whether he shall remain a partner or leave the firm,
Where he has elected not to become partner, be may give public notice that he
has elected not to become pariner and such notice shall determine his position as
regards the firm. If he fails to give such notice, he shall become o partner in the
firm on the expiry of the said six months.

Question ¥ (Past Paper July 2021)
What do you mean by “implied authority™ of the partners in a firm? Paint out
the extent of partner’'s implied authority in case of emergency, referring to the
provisions of the Indion Partnership Act, 1932,
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Ans: Implied Authority of Partner aos Agent of the Firm [Section 19): Subject to
the provisions of section 22, the act of a pariner which is done 1o corry on, in the
vsual way, business of the kind carried on by the firm, binds the firm.
(1] The outhority of a partner 1o bind the firm conferred by this section is called
his “implied authority”.
(2] In the abience of any uage of custom of frade to the contrary, the implied
autharity of a partner does not empower him to-
[a) Submit o dispute relating to the business of the firm to arbitration;
(b) open a banking account on behalf of the firm in his own nome;
(g} compromise or relinguish any claim or portion of o caim by the firm;
(d) withdrow a suit or proceedings filed on behalf of the firm;
(e) admit any liability in a it or proceedings against the firm;
(f] ccguire immovable propery on behalf of the firm;
[a] transfer immovable property belonging to the firm; and
(b] enter into parmership on behalf of the Firm,
Mode OFf Doing Act to Bind Firm (Section 22): In order to bind a firm, an act or
instrument done or executed by a parmer or other person on behalf of the firm
shall be done or executed in the firm name, or in any other manner expressing or
implying on intention to bind the firm.

Question 10 (Rip May 2020)

*Pariner indeed viruvally embraces the character of both a principal and an
agent”. Deseribe the said statement keeping in view of the provisions of the
indian Partnership Act, 1932,

Ans: "Pariner indeed virtvally embraces the character of both a principal and
an agent': Subject to the provisions of section 18 of the Indian Partmership Act,
1932, o partner is the agent of the firm for the purposes of the business of the
firm.

A partnership is the relotionship between the partners who hove agreed fo share
the profits of the business carried on by all or any of them acting for all (Section
4). This definition suggests that any of the portners can be the agent of the others.
Section 18 clarifies this position by providing that, subject to the provisions of the
Act, a partner is the agent of the firm for the purpose of the business of the firm.

agent, 30 far as he acts for himself and in his own interest in the common concemn
of the partnership, he may properly be deemed os a principal and so far, as he
octs for his pariners, he may properly be deemed os an agent.
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The principal distinction between him and o mere agent is thot he has o community
of interest with other partners in the whole propery ond business ond liabilities
of partmership, whereas on agent as such hos no interest in eithar.

The rule thot a partner is the agent of the firm for the purpose of the business of
the firm cannot be opplied to all ronsactions and dealings between the pariners
themsalves. It is applicable only to the act done by partners for the purpose of
the business of the firm.

Question 11 (Mip May 2020, Mip2 May 2021)
A, B, and C are partners of a partnership firm ABC & Co. The firm is a dealer

in office furnifure. A was in charge of purchase and sale, B was in charge of
maintenance of accounts of the firm and C was in charge of handling all legal
matters. Recently, through an agreement among them, it was decided that A

will be in charge of maintenance of accounts and B will be in charge of

purchase and sale. Being ignorant obout such agresment, M, o supplier

supplied some furniture to A, who ultimately sold them to a third party.

Referring to the provisions of the Parinership Act, 1932, advise whether M can

recovar money from the Firm,

What will be your advice in case M was having knowledge about the

agreement?

Ans: Provision: According to Section 20 of the Indian Parmership Act, 1932, the

partmers in a firm may, by contract between the partners, extend or restrict

implied auwhority of any pariners.

Horwithstanding any such restriction, any oct done by a partner on behalf of the

firm which falls within his imp|i¢d {:Iq_ll’hl;llri'l':r bincls the 'firmJ unless the P8 reon with

whom he i3 dealing knows of the resiriction or does not know or believe that

partner to be o partner.

The implied outhority of o pariner moy be extended or resiricted by contract

between the partners.

Under the following conditions, the restriclions i ed on the implied authorty of o
ner reament sholl be effective ind o Bhir -

1. The third party knows above the restrictions, and

2. The third porty does not know that he is dealing with o partner in o firm.

Fact of the case: Mow, referring to the case given in the question, M supplicd
furniture to A, who ulfimately sold them to a third porty and M was also Ignorant
obout the agreement entered into by the partners about the change in their role.

Conclusion: Therefore, M on the basis of knowledge of implied authority of A,
can recover money from the firm.
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But in the second situation, if M waos hoving knowledge obout the agreement, he
conngt recover money from the firm.

Question 12 (Past Paper Nov 2020]

Commant on "the right o expel partner must be exercised in good Faith’ under
the Indian Parfnership Act, 1932,
Ans: A partner may not be expelled from a firm by o majority of partners except
in exercise, in good faith, of powers conferred by contract between the partners.
It is, th tial that:

(i) the power of expulsion must hove existed in o contract between the poariners;

(i) the power has been exercised by o majority of the partners; and

[ili) it hos been exercised in good faith,
if all these conditions are not present, the expulsion is not deemed to be in bona
fide interest of the business of the firm.

Question 13 (Past Paper Now 2020)

P, @, R and 5 are the partners in M/5 PQRS & Co., a partnership firm which
deals in frading of Washing Machines of various brands.
Due to the conflict of views between parners, P & Q decided to leave the
partnership firm and started competitive business on 31st July, 2019, in the
name of M/S PQ & Co. Meanwhile, R & 5 have continued using the property
in the name of M/S PQRS & Co. in which P & Q alse has a share.
Bosed on the above facts, explain in detail the rights of sutgoing pariners as
per the Indian Parinership Act, 1932 and comment on the following:
{i} Rights of P & Q to start & competiive business.
{ii) Rights of P & Q regarding their share in property of M/5 PQRS & Co.
Ans: (i) Rights of oulgoing poariner to carry on competing business (Section 3é
of the Indian Partnership Act, 1932)
{1} An cutgoing partneér may carry on business competing with that of the firm and
he may advertise such business, bui subject to contract to the contrary, he moy not,

(o) use the firm nome,

(b} represent himself as carrying on the business of the firm or

lc) solicit the custom of persons who were deaoling with the firm before he

ceased to be a partner,

(2} Although this provision has imposed some restrictions on an cutgoing partner,

it effectively parmits him to corry on a business competing with that of the firm.
Hl::-'A't:.'H:rr the paringr may agred with his po riners that on his l::[!-tl",il‘lla to be 0, b
will mot carry on o business similar to thot of the firm within o specified period or
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within specified local limits. Such an agreement will not be in restraint of trade if
the restraint i3 reasonable [Section 36 (2)].

From the above, we con infer that P & Q) con start competitive busingss in the nome
of M/5 PG & Co after following above conditions in the obsence of any
agreement,

(it} Right of ouigeing portner in cerfain coses o share subsequent profits
(Saction 37 of the Indian Parnership Act, 1932)

According to Section 37, where ony member of o firm hos died or otherwise
cegsed to be pariner, and the surviving or continuing poriners corry on the
business of the firm with the property of the firm without any fincl settlement of
gccounts as between them and the outgoing portner or his estate, then, in the
absence of o contract to the contrary, the outgoing partner or his estate is entitled
at the option of himself or his representalives to such share of the profits made
since he ceased to be o partner as may be ottributable to the use of his share of
the property of the firm or to interest af the rate of six per cent per annum on the
amount of his share in the property of the firm.

In the instont case, P & @ con shore in property of M/s PQRS & Co. keeping in
view af the above provisions.

Question 14 (Post Paper Nov 2020, Rip May 2021)

Explain in detail the circumstonces which lead te liability of firm For
misapplication by pariners as per provisions of the Indion Parnership Act,
19312,

Ans: Liability of Firm for Misapplication by Porners (Section 27 of Indian
Parinership Acl, 1932): Where-

(@) o parmer acting within his apporent ocuthority recelves money of property
from a third party and misapplies it, or

(k) a firm in the course of s buiiness receives money or property from o third
party, and the money or property is misapplied by any of the partners while it is
in the custady of the firm, the firm is lioble to make good the loss.

Analysis of section 27

it may be observed that the workings of the two clouses of Section 27 are

designed o bring out clearly on important point of distinction between the two
cotegories of coses of misopplication of meney by poriners.

Clause (@) covers the case where o partner acts within his authority and due to
his authority as a pariner, he receives money or property belonging to o third
party and misapplies that money or property. For this provision to be ottracted,

it is not necessary that the money should have actually come into the cstody of =
-

the firm.

SAAAW. Supti
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On the other hond, the provision of clause [b) would be attracted when such
money of property hos come into the custody of the firm and it is misopplied by
ony of the poriners. The firm would be liable in both the coses.

Question 15 (Rtp May 2021, Mip] Nov 2021, Past Paper Jan 2021, Mip2
May 20232)

M, N and P were partners in a firm. The firm ordered JR Limited to supply the
furniture. P dies, and M and N continues the business in the firm's name. The
firm did nol give any notice about P's death to the public or the persons
dealing with the firm. The furniture was delivered to the firm after P's death,
fact about his death was known to them at the fime of delivery. Aflerwards
the firm became insclvent and failed to pay the price of furniture to JR Limited.
Explain with reasons:
(i} Whether P's private estate is liable for the price of furniture purchased by
the firm?
[ii) Whether does it make any difference if JR Limited supplied the furniture fo
the firm believing that all the three parners ore alive?
Ans: Provigsion: According to Section 35 of the Indian Partnership Act, 1932,
where under . W rtners the firm is not di
of a partngr, the estate of a deceoted parmer i3 not liable for any act of the Firm
done after his death.

Further, in order that the estate of the deceosed parner moy be absolved from

ility fo ire obli of the firm, it is not necessary to give any notice
gither to the public or the persons having dealings with the firm,

Fact of the case: In the given guestion, JR Limited hos supplied furniture to the
parmership firm, after P's death. The firm did not give notice about P's death to
public or people dealing with the firm. Afterwaords, the firm become insclvent and
could not pay JR Limited.

Conclusion: [n the light of the focts of the cose and provisions of law:

li] Since the delivery of furniture wos made affer P's death, his estate would not
be lioble for the debt of the firm. A suit for goods sold and delivered would not
lie against the representatives of the deceased partmer. This is because there was
no debt due in respect of the goods in P's lifetime.

{ii) It will not moke any difference even if JR Limited supplied furniture 1o the firm
believing that all the three partners are alive, as it is not necessary 1o give any
notice either to the public or the persons having dealings with the firm, so the
estate of the deceased pariner may be absolved from liability for the future
ohligations of the firm.
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Question 16 (Past Poper Jan 2021)
Discuss the liability of a partner for the act of the firm and liability of firm for
act of a partner fo third parties as per Indian Parnership Act, 1931,
Ans: Liability of a partner for acts of the firm (Section 25 of the Indion
Partnership Act, 1932): Every partmer is liable, jointly with all the other pariners
ond also severally, for all octs of the firm done while he is o parmer. The porners

i riies for all acts which come under
the scope of their express or implied outhority. This is becouse that all fhe octs
done within the scope of authority are the acts done towards the business of the
firm.

The expression ‘gct of firm' connotes any act or omission by all the parners or by
any partner or agent of the firm, which gives e right &

ggginst the firm. Again, in order 1o bring a cose under Section 25, it is necessary
that the act of the firm, in respect of which Lability is brought to be enforced
against a party, must hove been done while he was a pariner.

Liahility of the firm for wrongful acts of a pariner and for misapplication by
partners (Sections 26 & 27 of the Indian Parinership Ack, 1932): Where, - by
the wrongful act or omission of o parmer in the ordinary course of the business of
a firm, or with the authority of his pariners, loss or injury i5 couwsed fo any third
party, or any penalty is incurred, the firm is Hable therefor 1o the some extent as
the partner.

A partner acting within his apparent authority receives money or property froma
third party and misopplies it, or a firm in the course of its business receives money
or property from o third party, and the money or property is misopplied by any
of the partners while it is in the custody of the firm, the firm is lioble to moke good
the loss.

Question 17 (Past Paper July 2021, Mip] May 2022, Mip2 Nov 2022, Mip2
June 2023)

Mr. M is one of the Faur partners in M/s XY Enterprises. He owes a sum of F§
crore to his friend Mr. Z which he is unable to pay on due time. 5o, he wants
to sell his share in the firm to Mr.  for setling the amount.
In the light of the provisions of the Indian Partnership Act, 1932, discuss each
of the following:
i} Can Mr. M validly transfer his interest in the firm by way of sale?
(i1} What would be the rights of the fransferes (Mr. Z) in case Mr. M wants to
refire from the Firm after o period of & months from the date of ransfer?
Ans: According to Section 29 of the Indion Partnership Act, 19332,

141
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in transfar by ringr_of his intgrest in the firm, either obsolute or by
mortgage, or by the creation by him of o charge on such interest, does not entitle
the tronsferee, during the confinvance of the firm, to interfere in the conduct of
business, or to require accounts, or to inspect the books of the Firm, but entitles the

transferee shall accept the occount of profits agreed o by the poriners.

(2] If the firm is dissolved or if the transferring partner ceases to be a partner, the
tronsferee is entitled os agaoinst the remaining poriners to receive the share of the
assets of the firm to which the transferring partner is entitled, and, for the purpose
of ascertaining that share, to on oocount as from the date of the dissolution.

ks e lickt of Bocts o # i I T

(i} Yes, Mr. M can validly transfer his intferest in the firm by way of sale.

(i} O the retirement of the 'In:rnsl:t_-.:rl'ng partner [Mr, M), the transferee (Mr. T)

will be entitled, against the remaining parners:
[a] to receive thie shore of the osseis of the firm fo which the tramferring
partner was entitled, and
(b] for the purpose of ascertaining the share, ha s entitled to an account os
from the date of the dissolution. So, in this cose on Mr. M's retirement, Mr. Z
would be entitled to receive the value of Mr. M's share to the extent of Té
crore in the firm's assefs.

Question 18 (Post Paper May 2022)
M/s ABC Associotes is o partnership Firm since 1990, Mr. A, Mr. B and Mr. C
were partners in the firm since beginning. Mr. A, being o very senior partner
of aged 78 years transfers his share in the firm te his son Mr. Prateek, o
Chartered Accountant. Mr. B and Mr. C were not interested that Mr. Prateek
join them as partner in M/s ABC Associotes. After some time, Mr. Prateck felt
that the books of accounts were displaying only o small amount as profit
despite a huge turnover. He wanted to inspect the book of accounts of the firm

arguing that it is his entittement as a transferee. However, the other partners
believed that he cannot challenge the books of accounts. Can Mr. Prateek, be
intreduced as a partner if his father wants to get a retirement? As an adviseor,
help them resolve the issves applying the necessary provisions from the
Indian Parinership Act, 1932,

Ans: (i) Introduction of a Partner (Section 31 of the Indian Parinership Act,
1932): Subject to contract batween the pariners and to the provisions of Section

30, no person shall be intfroduced as o partner inte a firm without the consent of
all the existing partners. In the instant case, Mr. Proteek con be introduced os o
parmer with the consent of Mr. B ond Mr. C, the existing partners.

SAAG K bt
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{ii} Rights of Transferee of a Farner's interest (Section 29): A transfer by o
partmer of his interest in the firm, either absolute or by mortgage, or by the
creation by him of o chaorge on such interest, does not entitle the transferee, during
the continuance of the firm, to interfere in the conduct of business, or to require
aocounts, or o inspect the books of the firm, but entitles the transferee only fo
receive the thare of profits of the tramferring partiner, and the ramsferee shall
occept the account of profits agreed to by the pormers. Hence, here Mr. Prateek,
the tromsferee in M/5 ABC Associotes connot inspect the books of the firm and
contention of the other partmers is right that Mr. Proteek cannot chollenge the
books of accounts.

Question 19 (Rtp Nov 2021}

A, B and C are pariners of a partnership firm carrying on the business of
construction of apardments. B who himself was a wholesale dealer of iron bars
was entrusted with the work of selection of iron bars after examining its
quality. As a wheolesaler, B is well aware of the market conditions. Current

market price of iron bar for construction is F350 per Kilogram.
B already had 1000 Kg of iron bars in stock which he had purchased before
price hike in the market for ¥200 per Kg. He supplied iron bars to the firm

without the firm realising the purchase cost. Is B liable to pay the firm the extra
money he mode, or he doesn't have to inform the firm as it is his own business
and he has not taken any amount more than the current prevailing market
price of ¥3507 Assume there is no coniract between the pariners regarding the
above.

Ans: Provision: According to section 14 of the Indion Partnership Act, 1932,
subject to contract between partners —

{a) if o portner derives any profit for himself from any transoction of the firm, or
from the use of the property or business connection of the firm or the firm nome,
he shall occount for that profit and pay it 1o the firm;

[b] if o partner corries on any business of the some noture ot and competing with
that of the firm, he shall account for and pay to the firm all profits mode by him
in that business.

Fact of the case: In the given scenario, Mr. B had sold iron bar to the firm at the
current prevailing market rate of £350 per Kg though he had stock with him which
he bought for 2200 per Kg. Hence, he mode on extra profit of T150 per Kg. This
is arising purely out of traonsactions with the firm.

Conclusion: Hence, Mr. B Is accountable to the firm for the extra profit eamed
theraby.
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Question 20 (Mip] Neov 2021, Rip May 2022, Mip2 May 2022)
Sohan, Rohan and Jay were partners in a firm. The firm is dealer in office

Furniture. They have regular dealings with M/s AB and Co. for the supply of
furniture for their business. On 30th June 2018, one of the pariners, Mr. Jay
died in o rood accident. The firm hos ordered M/s AB ond Co. to supply the
furniture for their business on 25 May 2018, when Jay was also alive.

Now Sohan and Rohan continue the business in the firm's name after Jay's
death. The firm did not give any notice about Joy's death fo the public or the
persons dealing with the firm,

M/s AB and Co. delivered the furniture to the firm on 25 July 2018. The fact
about Jay's death was known to them at the time of delivery of goods.
Afterwards the firm became insolvent and failed to pay the price of furniture
ta M/s AB and Co. Mow M/s AB and Co. has filed a case against the firm for
recavaery of the price of furniture.

With reference to the provisions of Indian Partnership Act, 1932, explain
whether Joy's private estate is also liable For the price of furniture purchased
by the firm?

Ans: Provigsion: According to Section 35 of the Indion Partnership Act, 1932,
where under o contract between the partners the firm is not dissolved by the death
of a partner, the estate of a deceoted parmer is not liable for any act of the Firm
done after his death.

Further, in order that the estate of the deceased partner may be absolved from
liability for the future obligotions of the firm, it is not necessary to give any notice
gither to the public or the persons having dealings with the firm.

Fact of the case: In the light of the facts of the case ond provisions of law, since
the delivery of furniture was made after Jay's death, his estate would not be
lioble for the debt of the firm. A suit for goods sold ond delivered would not lie
againgt the representatives of the deceased partner, This is because there was no
debt due in respect of the goods in Jay's lifetime. He was already dead when the
delivery of goods was made to the firm ond also it is not necessary to give any
notice either to the public or the persons having dealings with the firm on o death
of a partner (Section 35).

Conclusion: So, the estate of the deceased partner may be absolved from
liakility for the future obligations of the firm.

Question 21 (Rip May 2022)
Moni and Tony were pardners in the firm M/s MOTO & Company. They
admited Sony as partner in the firm and he is adively engaged in day-to-day

H
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aclivities of the firm. There is a tradition in the Firm that all active portners will
get a monthly remuneration of #20,000 but no express agreement was there.
After admission of Sony in the firm, Moni and Tony were continuving getting
salary from the firm but no salary was given to Sony from the firm. Seny
claimed his remuneration but denied by existing pariners by saying that there
was no express agreement for thal. Whether under the Indian Partnership Act,
1932, S5ony can claim remuneration frem the firm?

Ans: By virtue of provisions of Section 13(a) of the Indion Partnership Act, 1932
o partner is not entitled to receive remuneration for taking part in the conduct of
the business. But this rule con always be varied by on express agreament, or by
o course of dealings, in which event the pariner will be entitled to remuneration.
Thus, a parimer con cloim remuneration even in the absence of o confract, when
wpch remuneration is pltl'?'l;!ljiﬂ' under the coantinued usaga af the Firm. In ather
words, where it is customary to pay remuneration 1o a partner for conducting the
business of the firm, he con claim it even in the abience of o contract for the
payment of the some.

In the given problem, existing partmers are geting regularly o monthly
remuneration from firm customarily being working partners of the firm. As Sony
olo odmitted as working partner of the firm, he i entiled o get remuneration
like other parners.

Queslion 22 (Rip Nov 2022)
A, B and C are partners in M/s ABC & Company. The firm has decided to
purchase o machine from M/s LMN & Company. Before A & B purchase the
machineg, C died. The mochine was purchased but thereafter A and B became
insolvent and the firm waoas unable to pay for machine. Explain, would the
astate of C liable For the dues of M/s LMMN & Company?
Ans: Provision: Liability of Partner in cose of death
According to Section 35 of Indian Partnership Act, 1932, the estate of o deceased
parmer is not liable for any act of the firm done after his death. The estate of the
deceased porner may be absolved from liability for the future obligotions of the
firm, it is not necessary to give any notice either to the public or the persons having
dealings with the firm.

Fact of the case: In the instant case, M/s ABC & Company was having three
parmers A, B and C. The firm was going to purchase a machine from M5 LMN &
Company. Before & & B purchose the maoching, C died. Mochine waos purchosed
but after that A and B become insolvent and the firm waos uvnable to poy for
machine.
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Conclusion: On the basis of above provisions ond facts of the problem given, the
machine was purchased after the death of C. Hence, the esrate of C© would not be
lioble for the dves of M /s LMMN & Company.

Ans:

Question 23 (Mip] Nov 2021, Mip2 May 2022)
Enumerote the differences between Partnership and Joint Steck Company.

[ Bes | Pomeatip | Jomi Siock Company

Legal stalus

Distribution

of profits

Extent of
liahility

Properhy

A firm i3 not legal entity i.e., it has
ne legal personality distingt from the
personalities of s  constituent
MaEmDars.

In o firm, every partner is aon agent
of the other parmers as well as of
the firm.

The profits of the firm must be
distributed among the parimers
aecording  to  the
parnership deed,

terms of the

In o parinership, the Hability of the
partners is unlimited. This means thot
each partner is hoble for debts of o
firm incurred in the course of the
businass of the firm and these debis
can be recovered from his privote
property, if the [oint
ingufficient ta meet them 'a'huﬂ:,r-

estate s

The firm's property is that which is
the “joint estate™ of all the partners
a3 distinguished from the ‘seporate’
estate of any of them ond it does
not belong to o body distinet in law
from ity members.

A company 5 o separate legal entity
distinct from its members
(Salomon v. Salomon).

In o company, a member s not on
agent of the other members or of the
company, his octions do not bind
either,

compulsion to
among  its

There & no such
distribute  §ts
members. Some portion of the profins,
but generally not the enfire profit,
become distributable omong the
shoreholders only when dividends
ore declared.

profits

In a company limited by shares, the
liohbility of a shoreholder is imited to
the omownt, if any, unpoid on his
shares, but in the case of @ guarantes
company, the liability is limited to the
omount for which he hos ogreed to
be lioble. However, there may be
companies where the liability of
members i unlimited.

In o company, i3 properdy s
separate from that of its members
wh can réceive it back only in the
form of dividends or refund of

capital.
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Transfer of

shares

Management

Registration

Winding up

Mo. of
Membership

Duration of
Exislence

A share in a parinership connot be
transferred without the consent of
all the partner.

In the abience of on express
ogreement to the contrary, all the
partners ang entitled ta p-l:trricipnlf:

in the monagement,

Registration it not compuliory in the
cose of parinership.

A partmership firm con be dissolved
af any time if all the partners agree.

According to section 464 of the
Companies Act, 2013, the number
of parmers in any associotion shall
not exceed 100,

Howaver, the Rule given under the
Componies [Miscellonecus) Rules,
2014 restrict the present limit to 30,
Unless there is o controct to the
death,

insolvency of a parmer results in the

contrary, retirament or

dissolution of the firm.
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In @ company a shareholder may
transfer his shores, subject to the
provisions contained in its articles. In
the case of public limited companies
whose shares are quoted on the stock
axchange, the transfer is wswally
unrestricted

Members of a compony are nof
thie
are

antitted 1o taoke port in
monagement  unless  they
appeinted as directors, in which cose
they may participote. Members,
however, enjoy the right of attending
general meeting and voting where
they can decide certain guestions
such a3 election of directors,
appointment of auditors, etc
A company connot come  info
existence unless it is registered under
the Companies Act, 201 3.

A compoany, being a legal person is
either wind wp by the HMationol
Company Law Tribunal ar its name i3
struck of by the Registrar of
Companies.

A private compony moy hove as
many @i 200 members bt not less
than two and a public company may
have any number of members but not
less thon seven, A private Company
can alio be formed by one person
known as one person Company.

A company enjoys o perpetol
succession.

nk by Coly SAAQM Suipti
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Questien 24 (Rip June 2023)
Shyam, Mohan and Keshav were partners in M/s Nandlal Gokul Wale and
Company. They muluvally decided that Shyam will take the responsibility te
sell the goods, Mohan will do the purchase of goods for the firm and Keshav

will look after the accounts and banking department. No one will interfere in
other's department. Onee, when Shyam and Keshav were out of town, Mohan

got the infermation that the price of their goods is going dewn sharply due to
same government policy which would result in heavy loss to the firm if goods
areé not sold immediately.

He tried to contact Shyam who has authority to sell the goods. When Mohan
couldn't contact Shyam, he sold all goods at a reduced price 1o save the firm
frem heavy loss.

Thereafter, Shyam and Keshav denied accepting the loss due to sole of goods
at reduced price as it's only Shyam who hos express authority to sell the
goods. Discuss the consequences under the provisions of the Indian
Partnership Act, 1932,

Ans: Provision: According to Section 20 of Indion Partnership Act, 1932, the
parners in a firm may, by contract between the partners, extend or resirict the
implied guthority of any portner. Motwithstanding any such restriction, any act
done by o parimer on beholf of the firm which falls within his implied authority
binds the firm, unless the person with whom he is dealing knows of the restriction
or does not know or believe that portner fo be o parfoer.

Further, according to Section 21, o portner has autherity, in an emergency, to do
all such acts for the purpose of protecting the firm from loss as would be done by
o person of ordinary prudence, in his own cose, acting vnder similor circumstances,

: o ¥ e

Fact of the case: On the basis of provisions and facts provided in the question,
though Shyam was expressly outhorised to sell the goods, Mohan sold the goods
at some loss, it was very much clear that Mchan hos done what a person of
ordinary prudence does in an emergency to protect the firm from heavy loss.

Conclusion: Hence, this sale will bind the firm.

Question 23 (Rip June 2023)
X and ¥ were partners in a firm. The firm was dissolved on 12th June, 2022

but no public notice was given. Thereofer, X purchased some goods in the
firm's name from Z. Z was ignorant of the fact of the dissolution of the firm. X
became insalvent and Z filed a svit against ¥ for recovery of his amount. State

with reasons whether ¥ would be liable under the provisions of the Indian |:|

Partnership Act, 19327
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Ans:By virtue of provisions of Section 45 of the Indian Partnership Act, 1932,
notwithstanding the disselution of a firm, th {

to third porties for ony oct done by any of them which would have been on oct
of the firm, if done before the dissolution, until public nofice is given of the
dissolution.

in the instant case, X ond ¥ were portners in a firm which wos dissolved but no
public notice was given. After dissolution, X purchosed some goods in the firm's
name from Z who was Ignorant of the foct of the dissolution of the firm. X become
insolvent and I filed o wit against ' for recovery of his omount,

Following the provisions of bection 435, X and Y are continuing to be lioble against
third parties even after dissclution of the firm until public notice s given. As in the
given problem, X became insolvent, therefore, ¥ will be liokble to I,

Question 26 (Ritp June 2023, Past Poper Mov 2022)

Can a partner be expelled? If so, how? Which factors should be kept in mind
prier to expelling a partner from the firm by the other pariners according to the
provision of Indian Partnership Act, 19327
Ans: _'|I"n JF poringr Foactors § i kept in mind:
As per Sechion 33 of the Indion Parimership Act, 1932, o partner may not be
expelled from a firm except

[i} the power of expulsion must hove existed in o confract between the pariners;

(i) the power hos been exercised by a majerity of the portners; and

(i) it has been exercised in good faith.
If all these conditions are not present, the expultion is not deemed o be in bona
fide interest of the business of the firm ond sholl be null gnd void.

The test of good faith as required under Section 33(1) includes three things:

{i] The expulsion must be in the interast of the parimership

[il] The poriner to be expelled s served with o nofice

{iii} He is given an opportunity of being heard.
Yes, o pariner may be expelled by other pariners strictly in compliance with the
provisions of section 33,

Question 27 (Past Paper Moy 2022)
What is the difference between partnership and co-ownership as per the Indian
Partnership Act, 19327
Ans: Partnership Vs. Co-Ownership or joint ownership i.e., the relation which
subsisis between persons whe own property jeintly or in commeon.




Parinership olways arises owt
of o controct,
irmplied.

exprass  or

2. Implied A pariner Is the agent of the
agency other partners.

3. Mature of
interest

There i community of interest
which meaons that profits and
losses must hove 1o be shored.
4, Transfer of
inberast

A share in the pormarship is
transferred only by the content
of other pariners.

for Moy & Mew 2074

elther
by the
operation of low, such as by
inheritance,

Co-ownership may arise

from agreement Or

A co-owner s not the agent of
other co-owners.

Co-ownership does not necessarily
involve sharing of profits ond
losses,

may fronsfer his
interest or rights in the property
withowt the comsent of other co-
GWnNers.,

& Co-owner

Shadw Supti
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Chapter 4: The Indian Partnership Act, 1932

Unit 3: Reqistration And Disselution Of A Firm

Question 1 (Study Material)

What is the procedure of registration of o portnership firm under the Indian
Partnership Act, 19327
Ans: Application for Registration (Section 58):
(1] The registration of a firm may be offected ot any fime by sending by post or
delivering to the Registrar of the area in which ony ploce of business of the firm
is situated or proposed to be sitvated, o statement in the prescribed form and
occompanied by the prescribed fee, stating-

[a) The firm's nome

(B) The place or principal place of business of the firm,

[c] The names of any other places where the fiom canfies on business,

(d} the date when each partner joined the firm,

(&) the nomes in full ond permonent addresses of the partners, ond

(f) the duration of the firm. The statement shall be signed by all the partners, or

by their agents spedally authorised in this behalf.
(2] Each person signing the statement shall alse verify it in the manner prescribed.
{3] A firm nome shall not contoin any of the following words, nomely: - "Crown',
Emperor', ‘Empress’, ‘Empire’, ‘Imperial’, 'King', 'Gueen’, ‘Royal, or words
exprassing or implying the sonction, aopproval or potronoge of Government
except when the State Government signifies its consent to the use of such words
os part of the firm-nome by order in writing.

Question 2 (Mtp Nov 2020, Mip2 May 2021, Mipl Nov 2021, Mip2 May
2022, Mtpl June 2023)
When does dissolution of a partnership firm take place under the provisions
of the Indian Parinership Act, 19327 Explain.
Ans: Dissalufion of Firm:

Firm. But when only one of the poriners retires or
becomes in capacitated from acting as o portner due to death, insolvency or
insonity, the partnership, i.e., the relationship between such o pariner and other is
dissolved, but the rest may decide to confinue. In such cases, there Is in practice,
no dissolution of the Firm. The parficulaor pariner goes out, but the remaining

partmers carry on the business of the Firm. In the cose of dissolution of the firm, on ~
ae
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the other hand, the whole firm is dissolved. The portnership terminates os between
cach and every pariner of the firm.

Dissolufion of a Firm may toke ploce (Section 39 - 44)
la] os a result of any agreement between all the partners (le., dissclution by
agreemant);
{b) by the adjudication of all the parmers, or of oll the parmers but one, as
insolvent [i.e., compulsory dissolution);
[¢] by the business of the Firm becoming uwnlawful [iLe., compulsory dissolution);
(d] subject to ogreement between the parties, on the hoppening of certain
contingencies, such as

[i} effluence of time;

[il] completion of the venture for which it was entered into;

[ili} death of o partmer;

[iv) insolvency of o parmer.
le] by o portner giving notice of his intention to dissolve the firm, in cose of
partmarship at will and the firm being dissolved as from the dote mentioned in the
notice, or if no dote is mentioned, as from the date of the communication of the
notice: and
|:f| |:_‘.|'I.r mtervention of court in case af:

{i] o portner becoming the unsound mind;

(i) permanent incapacity of a partner to perform his duties as such;

[iv] wilful or persistent breach of agreement by a pariner;

iv) transfer or sole of the whole interest of o pariner;

ivi] improbability of the business being carried on save at a loss;

(vii) the court belng satisfied on other equitable grounds that the firm should be
dissolved,

Question 3 (Study Material, Mtp May 2020, Mip] May 2021, Rtp May 2021,
Mip2 Nov 2021, Past Paper Nov 2022)

“Indian Partnership Act does not make the registration of Firms compulsary
nor does it impose any penalty far non-registration.” In light of the given

statement, discuss the consequences of nonregistration of the porinership
firms In India?

Ans: It is true to say that Indion Pormmership Act, 1932 does not moke the
ragistration of firms' compulsory nor does it impose any penalty for non-
ragistration.

Ay ShAdn St
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Following are consequences of Mon-registration of Partnership Firms in India:
The Indion Partnership Act, 1932 does not moke the registration of firms'
compulsory nor does it impose any penalty for non-registration. However, under
Section &9, non-registration of parmership gives rise to a number of disabilities
which we shall presently discuss. Although registrafion of firms is not compulsory,
vat the consequences or disabilities of non-registration hove o persuasive pressure
for their registration.

These disabilities briefly are as follows:

T T T T T T T Y Y T B I T S I A S Tm S e g

M Mo swit in a civil court by firm or other co-partners against third party: The firm or ;
i un,l othar parson on Its behalf connot bring on action agoinst the third party for breach uf i
r_..:m‘lruﬂ entered into by the firm, unless the fFirm is registered ond the persons suing are or
g have been shown in the register of firms as partners in the firm. In other words, a registered
; firm can anly file o suit against a third party ond the persons suing hove been in the register
' of firms as parters in the firm.

Mo relief to purl'neu for sel-off of claim: If an action s brought against the firm by a
ird party, then neither the firm nor the partmer can claim any set-off, if the suit be valved

: for more thon 100 or pursue other proceedings to enforce the rights arising from any

: contrach.

ST R - TR RPN - A U S S S P

e

pmiee” e e

i L) Aggrm\rud pnrl'nar cannot hrlng Engul action Elﬂ.ﬂ.lﬂ;i'.nf"h;r "p-ﬁriner or the firm: A
i partner of an unregistered firm (or ony other person on his behalf] is precluded from
:b:inging legal action against the firm or any person aolleged to be or to have been o

! partnier in the firm. But such o person may sve for dissolution of the firm or for oocounts and !
: realiz :mr,:n r,:ii |"|||. :ﬂm:e in the firm's property where the firm is dissolved.

N N T T S T

|:I'.r] Thlrd p-url‘,l l:-un sue the firm: In case of an unregistered firm, an :.:-*n-:n :t;:n h-e hn:-unl'ﬂ
i uguln"f the firm by o third party.

Question 4 (Past Poper Noy 2020, Mipl Mov 2022)
What are the consequences of Non-Registration of o Partnership Firm? Discuss.
Ans: Consequences of Non-Registration of a Partnership Firm [Section 69 of
the Indion Parnership Act, 1932]: Although registrotion of firms s not
compulsory, yet the consequences or disabilities of non-registration hove o
persuasive pressure for them registration.

T lisabiliies brief T —

PE————— R T R S B S Bl S Bl 5 L B Ssmnamiimg

Hn “suit in a civil court h:.r firm or other co-partners against third 1;1--.'|r!'3.r The firm or |
;::n:, other person on its behalf connot bring on oction against the third porty for i
:b:euch of contract entered into by the firm, unless the firm &s registered and the !

J
l
1
i
i
:
I
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B e e i R B o e B e e _..

Hu relief to -F.l-ﬂ.-l'f;lﬂli for sel-off of claim: If an cction s brought against the firm by ;

i a third party, then neither the firm nor the partner con claim any set-off, if the suit l:m i
i ! valued for more than £100 or pursue other proceedings to enforce the rights nmmg :
' from any confract.

" Aggrieved partner cannot bring legal aclion against ancther partner or the firm: A |
:! partmer of an unregistered firm [or any other person on his behalf) B precduded from
: bringing legal action against the firm or ony person alleged to be or to hove been a !
i partner in the firm. But such a person may sue for dissolution of the firm or for accounts i
| i and realization of his shore in the firm's property where the firm is dissolved.

TI'IIH.I party can sue the firm: In case of an unregistered firm, an oction can be brought :

-::gl::m;'r the firm by a third party. '

Question 3 (Rtp May 2020, Past Paper May 2022)
State any four grounds on which Court may dissolve a partnership firm in case
any partner files a swit for the some.
Ans: Dissolution by the Court (Section 44 of the Indian Partnership Act, 1932):
Court may, ot the suit of the pariner, dissolve o firm on ony of the following
ground:
{1} Insanity/unsound mind: Where o parmer [not o sleeping partner) hos
become of unzound mind, the court may dissolve the firm on o st of the other
partmers or by the next friend of the insone pariner.
{2) Permanent incapacity: When a partner, other thon the partner suing, has
become in any
way permonently incopable of performing his duties a3 partner, then the court
may dissolve the firm. Such permonent incopacity may result from physical
disability or illness etc.
{3) Misconduct: "Where a parmer, other than the partner suing, is guilty of conduct
which is likely to affect prejudicially the carrying on of business, the court moay
order for dissaltion of the firm, by giving regard to the nature of business.
{4) Persistent breach of ogreement: Where o portner other thon the poariner
suing, wilfully or persistently commits breach of agreements relating to the
management of the affairs of the firm or the conduct of its business, or otherwise
so conduct himself in matters reloting to the business that it is not reasonably
practicable for other partners to carry on the busingss in partnership with him, then
the court may dissolve the firm ot the instonce of ony of the pormers. Fallowing
comes in fo category of breach of contrack
* Embezzlement,
* Keeping erroneous oooownts
* Holding more cash thon allowed




Applcobls Tor Moy & MNey 2074

* Refusal to show accounts despite repeoted request e,

{3} Transfer of interest: Where o partner other than the partmer swing, has
transferred the whole of his inferest in the firm to o third poarty or has allowed his
share to be charged or sold by the court, in the recovery of arrears of lond
revenus, the court moy dissolve the firm of the instonce of any other partner.

[6) Continuaus /Perpetual losses: Where the business of the firm cannot be
carried on except at a loss in future also, the court may order for its dissolution.
{7} Just and equitable grounds: Where the court considers any other ground 1o
be just and equitable for the dissolution of the firm, it may dissolve a firm.

The following are the cases For the just and equitable grounds-

(i} Deadlock in the manogement.

{ii) Where the partiners are not in talking terms between theam.

{iii) Loss of substratum.,

(iv) Gambling by o parmer on o stock exchange.

Question & (Past Paper Moy 2020)
What are the rights which won't be affected by Non-Registration of Partnership
Firm?
Ans: Non-registration of a firm does not, however, affect the following rights:
1. The right of third parties to sue the firm or any partner.
2. The right of partners to sue for the dissolution of the firm or for the settlement
of the accounts of o dissolved firm, or for realization of the property of o dissolved
firrm.
3. The power of an Official Assignees, Receiver of Court to release the property
of the insolvent partner and to bring an action.
4. The right to sve or cloim o sef-off if the value of sult does not exceed 2100 in

wialue.,

Question 7 (Past Paper July 2021, Mip] May 2022, Mip2 May 2022, Mip2

Moy 2022, Mip2 June 2023)
Subject to agreement by parners, state the rules that should be observed by

the pariners in settling the accounts of the firm after disselution under the
provisions of the Indian Partnership Acl, 1932
Ans: Mode of Settlement of parinership accounts:

As per Section 48 of the Indian Parmership Act, 1932, in settling the accounts of
o firm ofter dissolution, the following rules shall, subject to agreement by the
partners, be observed: -
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(i} Losses, including deficiencies of capital, shall be poid first out of profits, next
out of copital, and, lastly, It necessory, by the parmers individeally in the
propartions in which they were entitled to share profifs;
{ii) The assers of the firm, including ony sums contributed by the portners to make
vp deficiencies of capital, must be applied in the following manner and order:

(@) in paying the debts of the firm to third parties;

(b} in paying to ecch parmer rateably whot is dve to him from capinal;

[} in paying to each partner rateably what is due to him on account of capital;

and

(d) the residue, If any, shall be divided aomong the partners in the proportions

in which they were entitted to share profits.

Question 8 (Rip Moy 2021)

MN partnership firm has two different lines of manufacturing business. One
line of business is the manufacturing of Ajinomote, o popular seasoning &
taste enhancer for food. Another line of business is the manufacture of paper
plates & cups. One fine day, a low is passed by the Government banning
Ajinomote’ use in food and to stop its manufacturing making it an unlawful
business becouse it is injurious to health. Should the firm compulsorily
dissolve under the Indian Parinership Act, 19327 How will its other line of
business [paoper plotes & cups) be affected?
Ans: Provision: According to Seclion 41 of the Indian Parinership Act, 1932, a
firm is compulsorily dissolved;

[a) by the adjudication of all the portners or of all the portners but one a3

imsclvent, or

(b} by the happening of any event which makes it unlawful for the business of

the firm te be carried on or for the partners to carry it on in partmership.
However, where more than one separate adventure or undertoking is corried on
by the firm, the illegality of one or more shall not of itself couse the dissolution of
the firm in respect of its lawiul odventures and undertakings.
Fact of the case: Here, MM has to compulsarily dissolve due 1o happening of law
which bans the usoge of ajinomato. Else the business of the Hirm shall be freated
as unlawful.
Conclusion: Howaver, the lllegolity of ajinomoto business will in no way affect
the legality or dissolution of the other line of business (poper plates & cups). MM
can confinue with poper plates and cup monufocture.

Question 7 (Rip May 2022)

y Coly SHAQN Slepti

g
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M/s X¥YZ E Company is a partnership firm. The firm is an unregistered firm.
The firm has purchased some iron rods from another partnership firm M/s LMN

& Company which is also an uvnregistered firm. M/s XYZ & Company could
nol pay the price within the fime as decided. M/s LMN & Company has filed
the suit against M/s XYZ & Company For recovery of price. State under the
provisions of the Indian Partnership Act, 1932;
{a) Whether M/s LMMN & Company can file the suit against M/s XYZI &
Company?
(b} What would be your answer, in case M/s XYZ & Company is a registered
firm while M/s LMN & Compony is an unregistered firm?
{¢) What would be your answer, in case Mis XYZI & {:ump-u ny is an
unregistered firm while M/s LMN & Company is a registered firm?
Ans: According to provisions of Section &9 of the Indian Partnership Act, 1932 an
vnregistered firm connot file o suit against a third porty to enforce any right
arising from contract, &.g., for the recovery of the price of goods swpplied. But thiz
section does not prohibit a third party to file suit against the unregistered firm or
its pariners.
la] On the basis of above, M/s LM & Compaony cannot file the suit agaoinst M /s
X¥ZI & Compoany as M,s LMM & Company is an unregisterad firm.
(B] In case M/s XY & Compoany is a registerad firm while M /s LMN & Company
is on unregisterad firm, the answer would remain same a3 in point o) above,
lc) In case M/s LMM & Compony Is a registered firm, it con file the suit against
M5 XYE & Compaony.

Question 10 (Rip Nov 2022)
G, | and 5 were friends and they decided to form a parinership firm and trade
in a particular type of chemicals. After three years of partnership, a law was
passed which banned the trading of such chemicals. As per the provisions of
the Indian Partnership Act, 1932 can G, | and 5 continue the partnership or will
their parnership firm get disselved?
Ans: Compulsory disselution of a firm (Section 41)
A firm is compulsarily dissolved by the hoppening of any event which makes it
vnlawiul for the business of the firm to be corried on or for the pariners 1o carry
it an in parmership.
In this case, the firm is carrying on the business of trading in o particular chemical
and a low is passed which bans the froding of such o particular chemical.
The business of the firm becomes uvalawful and o the firm will have to be
compulsorily dissolved in the light of Section 41 of the Indion Partnership Act,
1932,
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Chapter & The Limited Liability Partnership Act, 2008

Question 1 (Study Material)

Examine the concept of LLP.

Ans: Meaning = A LLP is a new form of leqal business entity with limit .
It s an aolternative corporate business vehicle thot gives the benefits of limited
liability but allows its portners the flexibility of orgonising their infermal structure
as a traditional partnership. The LLP is o sepoarote legal entity and, while the LLP
itself will be liable for the full extent of itz assats, the lability of the partners will
be limited,

Concept of “limited liability partnership”

* The LLP con continue its existence irrespective of changes in partners. It is capable
of antering into controcts and helding property in its own nome.

* The LLP is a separate legal entity, is liable to the full extent of its assets but
liability of the partners is limited to their ogreed contribution in the LLP.

* Further, no partner is lloble on occount of the independent or un-outhorized
actions of other partners, thus individual partners are shielded from joint liability
created by ancther pariner’s wrongful business decisions or misconduct.

= Mutpal rights and duties of the poriners within on LLP ore governed by on
ogreement between the partners or between the partners and the LLP as the case
may be. The LLP, however, is not relieved of the Hability for its other obligations
ai a separate entity.

* LLP is an alternative corporote business form that gives the benefits of limited
liakility of o company and the flexibility of a parnership.

Since LLP containg elements of both "o corporate structure’ as well as ‘a partnership
firm structure” LLP is called a hybrid befween o company ond o parimership.

Question 2 (Study Material)

Enumerate the various characteristics of the LLP.
Ans: LLP registered with the Registrar under the LLF Act, 2008 haos the
following characteristics:

* Body Corporate

* Parpetual Succeision

* Separate legal entity

* Mutual Agency

* LLF Agreement

= Artificial Legol person

* Common Seal

* Limited liability
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= Management of business

* Minimum and maximem numbar of members,
* Business for profit only

* Investigation

* Compromise or Arrongement

* Conversion into LLP

* E-filing of documents

* Foreign.

Question 3 (Study Material, Ritp Nov 2020, Rtp May 2021, Mip2 Nov 2021,
Mip2 May 2022)

What do you mean by Designated Pariner? Whether it is mandotory to appoint
Designated partner in an LLP?
Ans: Designated Partner [Section 2{j)]: “Designoted portner” means any pariner
designated a3 such pursuant to section 7.
According to section 7 of the LLP Act, 2008:
{i} Every LLP shall have at least two designated partners who are individuals and
ot least one of them shall be o pedident in ndia,
{ii) If in LLP; gll the portners are bodies corporate or in which one or more partmers
arg individuals and bodies corporate, af least two individvals who are partners
of such LLP or nominees of such bodies corporate shall act as designated partners.
(i) Rasident in lndia; For the purposes of this saction, the term “resident in India”™
means o person who hos stayed in India for o period of not less thon 120 days
during the immediately preceding cne year.

Question 4 (Study Material)
What are the effects of registration of LLP?
Ans: Effect of registration (Section 14):
Oin registration, an LLP shall, by its nome, be capable of—
(@) suing and being sued;

(k) ecquiring, owning, holding and developing or disposing of property, whether

movable or immovable, tongible or intangible;

[¢) having a common seal, it it decides to have one; and

(d] doing ond suffering such ofher octs and things o3 bodies corporate moay
lawfully do and suffer.

i ip N i i W
2021, Mtpl May 2022, Rip May 2022, Mtp2 Noy 2022, Mitpl June 2023)
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“LLP is an alternative corporate business form that gives the benefits of limited
liability of a company and the flexibility of a partnership”. Explain.

Ans: LLP is an alternative corporate business form that gives the benefits of
limited liability of a company and the Flexibility of a partnership

Limited Liability: Every pariner of a LLP is, for the purpose of the business of LLP,
the agent of the LLP, but not of other partners. The Rability of the parters will be
limited to their agreed contribution in the LLP, while the LLP itself will be lioble for
the full extent of its assets,

Flexibility of a parinership: The LLF allows its members the flexibility of
organizing their internal structure as o parmership based on o mutvally arrived
agreement. The LLP form enables entreprensurs, professionols and enterprises
providing services of any kind or engaged in scientific and technical disciplines, 1o
form commercially efficient vehicles suited to thelr reguirements. Owing to
flexibility in its structure and operation, the LLP is o svitoble vehicle for small
enterprizes and for investment by venture capital.

Question & (Study Materiall
Explain the essential elements o incorporate a Limited Liability Partnership
and the steps involved therein under the LLP Act, 2008.

Ans: Essential elements to incorporate Limited Liability Parfnership (LLP) =
Under the LLP Act, 2008, the following elements are very essential to form an LLP
in India:

i} To complete and swhmit incorporation document in the form prescribed with the
Registrar electronically;

{ii) To have ot least two partners for incorporation of LLP [Individual or body
corparate];

(i) Ta have registered affice in India to which all communications will be made
and received;

{iv) Te oppoint minimum two individuoks os designoted partners who will be
responsible for number of duties including doing of all acts, matters ond things as
aore reqguired to be done by the LLP. At least one of them should be resident in
Irecllicn.

(¥) A person or nominee of body corporate intending to be oppointed o3
designated partner of LLP should hold o Designoted Parter Identification Humber
[DPIN] allotted by Ministry of Corporate Affairs.

[vi] Te execute a partnership agreement between the partners, inter se or between
the LLF and its porfners. In the absence of any agreement the provisions as et out
in First Schedule of LLPF Act, 2008 will be applied.

{vii} LLF Mame
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Question 7 (Rip Moy 2021)

Differentiate between an LLP and a parinership firm?

Angs
Basis

Regulating Act | The Limited Liokility
- Partnership Act, 2008.
Body It is a body corporate.,
Separate legal | It iz a legal entity separale
fram its members.
Creation It iz created by a legal process
called registration under the LLP
Act, 2008,

Registration Registration is mandatory. LLP can
sue and be wed in its own nome.

Perpetual The death, insanity, retirement or
SUCCAEEION insolvency of the pormer(s) does
not affect ity existence of LLP.
Members may [oin or leave
but i1s existence confinues foraver.

Mame of the LLP to contain the word
limited liobility portners [LLP) as
suffix.

Liability Liability of each parmer limited to
the extent to agreed contribution
except in case of wilful fraud.

Mutual agency | Each pariner can bind the LLP by his
own acts but not the other paoriners.

Designated At least two designoted partners

partners and at least one of them shall be
rssident in India.

Partnership firm

Indian Partnership Act,
1 "-5"3'.2-

It is not @ body Corporate.

It i= a group of persons with no
separate legal entity.
It is created by on ogresement
between the partners.

Registration is voluntary. Only
the

registered partmership  firm
con e the third parties.

The death, insanity, refirement
or

insolvency of the pormers)
may offect its existence. It has
o

perpetual succession.

Mo guidelines. The portners
con hove ony nome os per
thelr chalce.

Ligkbility of eoch parmer is
unlimited. It can be extended
up to

the personal assets of the
pﬁr'l'l'ier*,.

Each partmer con bind the firm
as well as other parimers by his
oown act.

There is no provision for such
parmers wunder the Indian
partnership Act, 1932,




Coammon seal

Legal
compliances

Annual filing
of

Documents
Foreign
partnership

Minor as
partner

It may hove its commeon seal os its
official signatures.

Only designated pariners are
responsible for all the complianoes
and penalties under this Act,

LLP iz reguired to file:

(i} Annual statement of oocounts

[ii) Statement of solvency

fiiil) Annual return with the
registration of LLF @va@ry year,
Foreign nationals con become a
partner in an LLP.

Minor cannot be admitted to the
benefits of LLP.

Applicabie for May & Nev 2074
There is no such concept in
parmership.

All partners are responsible
for all the complionces and
penalties under the Act.
Partnership Firm is not required
te file ony onnual document
with the registrar of firms.

Forelgn nationals connot
become o

partner in a parmership firm.
Minor can be admitted to the
benefits the partmership
with the prior consent of the

exiting poriners.

of

Question 8 (Rip May 2020)

What is the procedure for changing the name of Limited Liability Parinership
(LLP) under the LLP Act, 20087
Ans: Change of name of LLP [Seclion 17 of LLP Act, 2008):

1. Motwithstanding onything contoined in sections 15 and 16,

if through

inodvertence or otherwise, a limited lobility parimership, on its first registration or
on its registration by a new nome, is registered by o name which is identical with
or too nearly resembles to—

(a) that of any other limited liability parinership or o company; or

(B} a registered trade mork of o proprietor under the Trade Marks Act, 1999,
a3 is likely to be mistaken for it, then on an applicaotion of such limited
ligbility portnership or proprietor referred to in clouses [a) and [b)
respectively or o company, the Central Government may direct that such

limited liability partnership to change its name or new name within a pericd
of three months from the date of iswe of such direction:

Provided thot aon applicaticn r:.i!' the rc-n#'r-::' of the registered trademarks shall
e maintainable within from the dote of incorporation or

registration or chonge of name of the limited liobility partnership uvnder this Act.

2. Where o limited lobility partnership chonges its name or obtaing a new name I-""
under sub-saction (1], it shall within o period of fifteen doys from the date of such S
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change, give notice of the change to Registrar along with the order of the Central
Government, whe shall corry ouwt necessary changes in the cerfificate of
incorporation and within thirty doys of such change in the certificate of
incorporation, such limited lability parinership shall change its nome in the limited
liability partmership agreement.

3. If the limited liability partnership is in defoult in complying with ony direction
given under sub-section (1], the Cantrgl Government shall gliot o new nome to the
limited liobility parmership in such manner as may be prescribed ond the Registrar
shall anter the new name in the register of limited liobility partnerships in ploce of
the old nome and isee o fresh certificate of incorporation with new name, which
the limited lability portnership shall use thereaften:

Provided thot nothing contained in this sub-section shall prevent o limited liability
parmership from subsequently changing its name in occordance with the provisions
of section 16.

Question 9 (Past Paper May 2022)
Explain the incorporation by registration of a Limited Liability Parinership and

its essential elements under the LLP Act, 2008.

Ans: Incorporation by registration (Section 12 of LLP Act, 2008):

(1] When the requirements imposed by clouses [(b) and (¢} of sub-section (1) of
section 11 have been complied with, the Registrar shall retain the incarponation
document and, unless the requirement imposed by clavse (a) of that sub-section
hot not been {an‘lpiiq‘:d with, he shall, within a mﬂ;l_-ﬂ af 14 daws—

(a] register the incorporation dooument; and

ib] give a certificate that the LLP is incorporated by the nome specified therein.
{2) The Registrar may occept the statement delivered under clause (c) of sub-
saction [1) of section 11 as sufficient evidence that the requirement imposed by
clavse (a) of thot sub-section has been complied with,

(3] The certificate issved under clause (b) of sub=section (1) shall be signed by

the Registrar and authenticated by his official seal.

(4) The certificate sholl be conclusive evidence that the LLP is incorporated by the
name specified therein.

Essential elements to incorporate Limited Liability Partnership [(LLP)

Under the LLP Act, 2008, the following elements are very essential to form an LLP
in India:

{i] To complete and submit incorporation document in the form prescribed with the
F!¢-E|i$1r-:1r ::|¢|;1n‘_1nf1;-::.|||'”
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{ii) To have ot least two partners for incorporotion of LLP [Individual or body
corporate];

[iii} To have registered office in India o which all communications will be mode
and received; [Iv) To oppoint minimem two individuals as designated porners who
will be responsible for number of duties including doing of all acts, mafters and
things as are required to be done by the LLP. At leost one of them should be
resident in India.

{v) & person or nominee of body corporote intending to be oppointed as
designated partner of LLP should hold o Designgted Parmer Identification Humber
[DPIN] allotted by Ministry of Corporate Affairs.

[vi] Te execute a partnership ogreement between the partners, infer se or between
the LLF and its pariners. In the absence of any agreement the provisions as set out
in First Schedule of LLP Act, 2008 will be applied.

{vii) LLP Mame.

Question 10 (Mip2 May 2021, Past Paper Nov 2022)
Differentiate between a Limited Liability Partnership and Limited Liobility

Company.
Ans: Distinction bebtween Limited Liability Portnership [LLP) ond Limibed
Liability Company

Limited Liability Campany

Regulafing

The LLP Act, 2008. The Componies Act, 2013
At

Members/ | The persons who contribute to LLP | The persons who invest the money

Partners are known as partners of the LLP. | in  the shores are known as
members of the company.

Internal The internal governance structure | The infermal governonce structure

governance | of o LLP is governed by confroct | of o compony s reguloted by

shructure agreement between the portners. | statute [Le., Companies Act, 201 3).
Mome of the LLF fo contain the | Nome of the public company 1o
word “Limited Liability | contain the word “limited”™ and Pvt,
partnership” or “LLP" as suffix. Co. to contain the word “Private

limited” as suffix.

No. of Minimum — 2 members Maoximum | Privale company: Minimem — 2

members/ | = Mo such limit on the members in | members Maximum 200 members

pariners | the Act. The members of the LLF | Public company: Minimum - 7
can be ndividvals/or body | members Maximum — Mo such limit
corporate through the nominees. | on the members.




Applcodls Tor Moy & May 2004

Members con be orgonizotions,
trusts, cnother business form or
individuals.

Liability of | Liobility of a pariners is limited to | Liability of a member Is limited 1o
members/ | the extent of agreed confribution | the omount vnpaid on the shares
pariners in e of intention 4 fravd. hild by tham.
Managemen | The business of the compony | The affoirs of the compoany are
i managed by the portners | monaged by boord of directors
including the designated pariners | elected by the shareholders.
authorized in the ogresment.
Minimum | Minimum 2 designoted partners. | Pvl. Co. = 2 directors public co. = 3
number of directars
directors/
designated
paringrs

Question 11 (Mtpl Mev 2022, Rip June 2023)
What is Small Limited Liability Partnership as per Limited Liability Parnership
(Amendment) Act, 20217
Ans: “Small Limited Liability Partnership [Section 2{ta) of the Limited Liability
Parinership Acl, 2008]: It means a Limited Liability Parinership—
(i] the contribution of -hn:h Wﬂﬂ_r_-:nn_h_ﬂ;hh_:mm such higher
I ot exce B LY as may be prescribed; and
(i} the 1 'EL‘EH!_'L of which, as prr the Stgtement of Accounts ond Solvency for the
i yoor, does not exceed fory lokbh rupees or such

higher amount. not exceeding ’rLFT' crore upess, as may be prescribed; or
(i} which meets such other requirements as may be prescribed and fulfils sudh
terms and conditions as may be prescribed.
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Chapter 6: The Companies Act, 2013

What is meant by o Guaorantee Company? 5State the similorifies and
dissimilarities betweean a Guarantee Company and a Company having Share
Capital.

Ans: Company limited by guarantes: Saction 2{21) of the Companies Act, 2013
defines it as the company having the liobility of its members limited by the
memorandum to such amount as the members moy respectively undertaoke by the
memarandum o confribute to the ossets of the company in the event of its being
wound up. Thus, the liability of the member of a guarantee company is limited vp

in the memorandum. Members connot be colled

to a stipuloted sum mentioned

Similarities and dis-similarities between the Guaorantes Company and the

Company having share copital:

The common featyres between a ‘guarantee company’ and “share company’ are
: sonali imi igbility, In the lotter cose, the membercs liability is

Both of them hove to stote in their memorondum that the members' lability &s
limited.

However, the point of distinction betwesn these two types of companies is that in
the former case the members moy be colled upon to discharge their liability only
after commencemeant of the winding up ond only subject to cerfain conditions; but
in the latter cose, they may be called vpeon to do 20 af any fime, either during the
company's life-time or during ifs winding up.

Question 2 (Study Material, Mip] Mov 2022)
Can a non-profit organization be registered os a company under the
Companies Act, 20137 If so, what procedure does it have to adopt?
Ans: Yes, o non-profit orgonization be registered os o company under the
Companies Act, 2013 by following the provisions of section 8 of the Companies
Act, 2013, Section B of the Companies Act, 2013 deals with the formaotion of
companies which are formed to
* promote the choritoble objects of commerce, art, science, sports, education,
research, social welfare, religion, dhority, protection of environment etc. Such
company intends to apply its profit in
* promoting its objects and
* prohibiting the poyment of ony dividend fo its members.
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The Central Government has the power to issve license for registering o section
8 company.

(i} Section B allows the Central Government fo register such persen or associotion
of persons as a compony with limited liability without the gddition of words
‘Limited” or ‘Private limited” 1o its nome, by issing Hoence on such conditions as it
deems fit.

{ii} The registrar shall on application register such person or association of persons
as o company under this section,

(iii) On registration the company shall enjoy same privileges and ebligations as of
a limited company.

Quastion 3 (Study Material, Rip May 2020, Mip2 Nov 2021, Mipl Moy 20232,

Past Paper May 2023)
Briefly explain the doctrine of “uiira vires™ under the Companies Act, 2013.
What are the consequences of ultra vires acts of the company?

Ans: Doclring of ultra vires: The meaning of the ferm ultra vires is simply “beyond
|IhE|r] pﬂwer.. « The legal phrase “wltra vires” Is applicable only to_ocs done in
pwers of the doers. This presupposes that the powers are in
their noture limited. To an ordinary citizen, the law permits whatever does the low
not expressly forbid.
It is @ tundamental rule of Company Law that the objects of a company a3 stated
in its memorandum con be departed from only to the extent permitted by the Act
- thus for and no further infermation on. In consequence, any act done or a contract
made by the company which frovels beyond the powers not only of the directors
but also of the company Is wholly vold and inoperative in low and is therefore not
binding on the company. On this account, o company con be restroined from
emplaying its fund for purposes other thon those sonctioned by the memaoranduem.
Likewise, it con be restrained from corrying on o trade different from the one it
is authorised to carry on.

The |r|1pc|rl af the dncrnn:z- of yltrg wr;" it Ihnr g company '.'E EIE[ '.iﬂ !EE '.'s‘E

company one 5 deemed to know about the powers of the company. If in spite of

this you enter into a ransoction which is ulira vires the company, you connot
enforce it ogaingt the company. Exomple, if you hove supplied good: or
performed service on such @ contract or lent money, you cannot obtain payment
or recower the money lent. But if the money cdvonced to the compony hos not
been expended, the lender may stop the compoany from parting with it by means

165
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of an injunction; this is because the compony does not become the owner of the
money, which i ultra vires the company. As the lender remaing the owner, he caon
take bock the property in specie. If the ultra vires loon has been uiilised in meeating
lawful debt of the company, then the lender steps into the shoes of the deblor
paid off and consequently, he would be enfitled to recover his loan to that extent
from the companty.

An act which is yltrg vires the compony being void, connot be rotified by the
shorghelders of the company. Sometimes, oct which is ultra vires <on be
regularised by ratifying it subsequently.

For imstance, if the act i3 ultra vires the power of the directors, the sharehalders
con ratify it if it is ultra vires the orticles of the company, the compony con alfer
the articles; if the oct Is within the power of the company but is done irregularly,
shareholder can validote it.

2021, Mipl May 2021)
Explain clearly the doctrine of ‘Indoor Management® as applicable in cases of
companies registered under the Companies Ac, 2013. Explain the
circumstances in which an outsider dealing with the company cannot claim
any relief on the ground of ‘Indoor Management®.
Ans: Doctrine of Indoor Management (the Companies Act, 2013): According 1o
the “doctring of indoor monggemeant” the ocutsiders, dealing with the company
though are supposed to have satisfied themielves regording the competence of
the company to enter into the proposed contracts are also entitled to assume that
as far as the internal complionce to procedures and regulations by the company
is concerned, everything has been done properly.
They are bound to examine the registered documents of the company and ensure
that the proposed dealing is not inconsistent therewith, but they are not bound to
do more. They are fully entitled to presume regularity ond complionce by the
company with the internal procedures as required by the Memorandoem and the
Articles. This doctrine is a limitation of the doctrine of “constructive notice™ and
popularly known as the rule laid down in the celebrated cose of Rayal British Bonk
v, Turquand. Thus, the doctrine of indoor monagement aims to protect cutsiders
against the company.

The aboave-mentioned doctrine of Indoar Management or Turquand Rule has
limitations of its own. That is to say, it is inopplicable to the Following cases,
manmely:
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{a) Actual or constructive knowledge of irmegularity: The rule does not protect
any perion when the person dealing with the company has notice, whether actual
or constructive, of the irregularity.

In Howgrd vs, Potent Ivory Mooyfoctering Co, where the directors could not
defend the lssue of debentures to themselves becouse they should hove known
that the extent to which they were lending money to the compony required the
assent of the general meeting which they had not obtained.

Likewise, in Morris v Kanseen, o director could not defend an allotment of shores
te him as he partidpoted in the meefing, which mode the allorment. His
oppointment a3 o director abso fell through becouse none of the directors
oppointed him was validly in office.

(b} Suspicion of Iregularity: The dectring in no woy, rewards those who behave
negligently. Where the person dealing with the company Is put upon an inguiry,
for exomple, where the fronsoction is vnusual or not in the ordinary course of
business, it is the duty of the outsider to make the necelsary enguiry.

The protection of the "Turguand RBule” is also not available where the circomstaonces
wrrounding the contract are suspicious and therefore invite inguiry. Suspicion
should arise, for axample, from the fact that on officer i purporting to oct in
matter, which is opparently outside the cope of his outhority. Where, for
example, os in the cose of Anond Bihori Lol vs. Dinshaw & Co. the plointiff
occepted o transfer of o company’s property from its accountant, the transfer was
held veoid.

The plointiff could not have supposed, in absence of a power of attorney that the
accountant had authority to effect transfer of the company's property. Similarly,
in the cose of Houghton & Co. v. Nothard, Lowe & Wills Ltd. where o person
holding directorship in two companies ogreed to apply the money of one company
in poyment of the debt to other, the court said that it wos something so unusual
“that the F-|-t|i|1'ri": wid put upon inquir:r o ascertain whether the pariong mnhinﬂ
the contract had any autharity in fact to make it." Any other rule would “place
limited companies without any sufficient reasons for so doing, ot the mercy of any
servant or agent who should purport to contract on their behalf.”

{c) Forgery: The docirine of indoor monogement applies only to irregulorities
which might otharwise affect a tronsaction but it connot apply to forgery which
mwst be regarded as nullity.

Forgery may in ciroomstonces exclede the *Turquond Rule'. The only clear
illestration is fownd in the Rube : i alidated. In this case the
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defendant’s company. The company”s secretary, who hod offixed the seal of the
company and forged the signature of the rwo directors, issved the certificate.
The plointiff contended thot whether the signature was genuine or forged was o
part of the interncl monogement, and therefore, the compaony should be estopped
from denying genuineness of the document. But it was held, that the rule hos never
been extended to cover such o complete forgery.

Quastion 5 (Study Material, Mip2 May 2021)
A, an assesses, had large income in the form of dividend and interest, In order
to reduce his tax liability, he formed four private limited company and
transferred his invesiments to them in exchange of their shares. The income

earned by the compaonies was taken back by him as pretended loan. Can A be
regarded as seporate from the private limited company he Formed?
Ans: Provision: The House of Lords in Salomon Ve Solamon & Coo Ltd, laid down
and therafare,
has on independent separate legal existence from its members who hove
constituted the compaony. Bul vnder cerfain circumstonces the seporote entity of
the company may be ignored by the courts, When that hoppens, the courts ignore
the corporate enfity of the compony ond look behind the corporate fogode and
hold the persons in control of the monagement of its affairs lable for the acts of
the company. Where a company s incorporated and formed by certain persons
only for the purpose of evoding taxes, the courts have discretion to disregard the
corporate entity and tox the income in the hands of the oppropriafe ossesses.
in Dinshow Maneckjee Petit cose It was held that the compony waos not o genuine
company at oll but merely the ossesses himself disguised that the legal entity of
a limited company. The assesses samed huge income by way of dividends and
interest. 50, he opened some componies and purchased their shores in exchonge
of his income by way of dividend and interest. This income was transferred bock
to assesses by way of loon. The court decided that the privote componies were o
sham and the corporate vell was lifted to decide the real owner of the income.

Fact of the case: In the instont case, the four private limited companies were
formed by A, the assesses, purely and simply as o means of avoiding tax and the
companies were nothing more than the focade of the assesses himself. Therefore,
the whole idea of Mr. A was simply to split his income into four ports with o view
to evade tax. Mo other business was done by the company.

Conclusion: Hence, A cannot be regorded os separate from the private limited
companies he formed.
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Sound Syndicate Ltd., o public company, its articles of association empower
the managing agents to borrew both short- and long-term loans on behalf of
the company, Mr. Liddle, the director of the company, approached Easy
Finance Ltd., o non-banking finance company for a loan of ¥25,00,000 in
name of the company.
The Lender agreed and provided the obowe soid leon. Loter on, Sound
Syndicate Ltd. refused to repay the money borrowed on the pretext that no
resalution autherizing such loan have been actually passed by the company
ond the lender should have enquired about the same prior providing such loan
hence company nel liable 1o pay such loan.
Analyse the above situation in terms of the provisions of Docirine of Indoor
Management under the Companies Act, 2013 and examine whether the
cantention of Sound Syndicate Lid. is correct or nol?
Ans: Doctrine of Indeor Management
According to this doctrine, persons dealing with the company need not inguire
whether internal proceedings reloting to the contract are followed correctly, once
they are satisfied that the transaction is in cccordance with the memorandum ond
articles of ossociation. Stokeholders need not enquire whether the necessary
meeting was convened and held properly or whether necessary resolution was
passad properly. They are entitled to take it for granted that the compony had
gone through all these proceedings in @ regulor manner.
The dectrine halps pro xtemal members fr

are gntitled t

weith the B
1. What happens internal to o company is not o matter of public knowledge. An
cutsider can only presume the intentions of a company, but do not know the
informotion he fshe is not privy 1o.
2. If not for the doctring, the company could escape creditors by denying the
authority of officials to ac on its behalf.
In the given question, Easy Finonce Lid. being external to the company, need not
enquirg whether the necessary resolution wos passed properly. Even if the
company claim that ne resalution authorizing the loan was passed, the company
is bound to pay the loan to Easy Finance Lid.

Question 7 (Study Material, Rip May 2020, Past Paper July 2021)

MNaveen incarporated a “One Person Company™ making his sister Navita as

the nominee. Navita is leaving India permanently due to her marriage abroad.
Due to this fact, she is withdrawing her consent of nominalion in the said One
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Person Company. Taking into considerations the provisions of the Companies
Act, 2013 answer the questions given below.

{a) If Mavita is leaving India permanently, is it mandatory for her to withdraw
her nemination in the said One Person Company?

(b} If MNavita mainfained the status of Resident of India after her marriage, then
can she continue her nomination in the said One Person Company?

Ans: (A) Yes, it s mondatory for Navita to withdraw her nomination in the said
OPC as she is leaving India permanently as only o notural person who is an Indian
citizen and resident in India sholl be o nominee in OPC.

(B} Yes, Movita con confinue her nomination in the said OPC, if she maointained the
status of Resident of India after her marrioge by staying in India for o period of
not less than 120 days during the immediately preceding finoncial year.

Question 8 (Study Material, Rtp May 2020, Mip Nov 2020)
Examine the following whether they are correct or incorrect along with
regsons:
(a) A company being an artificial person cannot ewn property and cannot sue
or be sued.
[b) A private limited company must have a minimum of two members, while
a public limited company must have at least seven members,
(C) Affixing of Common seal on company's documents is compulsory.
Ans: (a) A company being an artificial person cannot own property and cannot
sue or be sued
Incorreck & company is an artificial persen as it is created by o process other
than natwral birth. It is legal or judicial as it is created by low. It is a person since
it is clothed with all the rights of an individeal.
Further, the compony being o separate legal enfity can own property, hove
bonking occount, raise loons, incur liobilities and enter into confrocts. Even
members oon confract with company, acquire right against it or incur liability to it
It can sue and be sued in its own nome. It can do everything which any natural
person can do except be sent to joil, take an oath, marry or practice a learned
profession, Hence, it 5 o legal parson in its own sense,

{b) A private limited company must have a minimum of two members, while
a public limited company must have ot least seven members.

Correck: Section 3 of the Companies Act, 2013 deals with the basic requirement
with respect to the constitution of the company. In the case of a public company,
any 7 or more persons can form a company for any lawiul purpose by subscribing

their nomes to memorandum and complying with the requirements of this Act in I:-"‘l
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respeact of registration. In exoctly the some way, 2 or more persons con form o
private company.

{C) Incorrect: The common seal is o seal used by o corporation as the symbol of
its incorporation. The Companies [Amendment] Act, 2015 has made the commeon
seal optional by omitting the words “and a common seal” from Section 9 0 as 10
provide an alternative mode of autharization for companies who opt nat to have
a commaon seal, This amendment provides that the documents which need to be
authenticated by o commen seal will be required to be so done, only if the
company apts to have a common seal. ln cose a company does not have & comiman
seal, the authorization shall be made by two directors or by a director and the
Compony Secretary, wherever the compony hos oppointed o Compony
Secretary,

Question 9 (Mip2 June 2023)
A company registered under section B of the Companies Act, 2013, earned
huge profit during the Financial year ended on 315t March, 2018 due fo some
favourable policies declared by the Government of India and implemented by
the company. Considering the develapment, some members of the company
wanted the company to distribute dividends to the members of the company.
They approached you te advise them about the maximum amount of dividend
that can be declared by the company as per the provisions of the Companies
Act, 2013. Examine the relevant provisions of the Companies Act, 2013 and
advise the members accordingly.
Ans: A company that is registered wnder section 8 of the Companies Act, 2013,
is prohibited from the poyment of any dividend 1o its members.
The company in question s a section 8 company and hence it cannot declare
dividend. Thus, the contention of members is incorrect.

Question 10 (Mip2 May 2021)
Mr. X had purchased some goods from M/s ABC Limited on credit. A credit
period of one month was allowed to Mr. X, Before the due date Mr. X went to
the company and wanted to repay the amount due from him. He found only
Mr. Z there, who was the factory supervisor of the company. Mr. I told Mr. X

that the accountant and the cashier were on leave, he is in-charge of receiving

money ond he may pay the amount o him. Mr. I issved a money receipt
under his signature. After bwo months M/s ABC Limited issuved a nofice to Mr.
& For non-payment of the dues within the stipulated period. Mr. X informed
the company that he hod already cleared the dues and he is no more
responsible For the some. He also contended that Mr. Z is an employee of the
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company fo whom he had made the payment and being an cutsider, he brushed
the words of Mr. Z as duty distribution is a job of the internal management of
the company. Analyse the sitvation and decide whether Mr. X is free from his
liability.

Ans: Provision: Doctrine of Indoor Manaogement: The Doctrine of Indoor
M mant is the sxcepti i shructi tice, The doctrine
of constructive notice does not mean that outsiders are deemed to have notice of
the internal offairs of the compony. For instance, if an oct is avthorised by the
articles or memorandem, aon ouisider is entitled to assume that all the detailed
formalities for doing that act hove been cbserved.

The doctrine of Indoor Manogement is important to persons dealing with o
company through its directors or other persons. They are entitied to ossume that
the octs of the directors or other officers of the company are validly performed,
it they are within the scope of their apparent authority. 5o long os an oct is valid
uvnder the articles, if done in o particulor monner, on outsider dealing with the
company is entitled to assume thot it has been done in the manner required.

Fact of the case: In the given question, Mr. X has made payment to Mr. I and he
[Mr. Z] gave to receipt of the same 1o Mr. X. Thus, it will be rightful on part of Mr.
X to aszume that Mr. £ was alzo auvthorised to receive money on behalf of the
COMpany.

Conclusion: Hence, Mr. X will be free from liobility for poyment of goods
purchased from M /s ABC Limited, as he hos poid omount due to on employee of
the company,

Quaestion 11 (Mtp2 May 20232)
Popular Products Lid. is company incorporated in India, having a lohal Share
Capital of ¥20 Crores. The Share capital comprises of 12 Lakh equity shares
of F100 eoch and 8 Lakhs Preference Shares of F100 each. Delight Products
Ltd. and Happy Products Lid. hold 2,50,000 and 3,50,000 shares respectively
in Popular Products Lid. Another company Cheerful Products Lid. holds
2,50,000 shares in Popular Products Lid. Jovial Lid. is the holding company
for all above three companies namely Delight Products Lid; Hoppy Products
Lid.; Cheerful Products Lid. Can Jovial Lid. be termed as subsidiary company
of Popular products. Lid., if it. Controls compesition of directors of Popular
Products Lid. State the related provision in the favour of your answer.

Ans: In the present case, the total share capital of Popular Products Lid, is 20

crores comprised of 12 Lokh equity shares ond B Lokhs preference shares.
Delight Froducts Ltd., Hoppy Products Ltd. ond Cheerful Products Ltd together hald ~
8,50,000 shares (2,50,000+3,50,000+2,50,000) in Popular Products Ltd. Jovial e
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Ltd. is the holding company of all above three compaonies. 5o, Jovial Ltd. along
with its subsidiaries hold 8,50,000 shares in Popular Products Lid. which amounts
to less than one-holf of its total share copital. Hence, Jovial Lid. by virtue of
sharehelding is not o holding company of Popular Products Lid,

Secondly, it is given that Jovial Lid. controls the composition of directors of Popular
Products Ltd., hence, Jovial Ltd. is a holding company of Popular Products Lid. and
not o wwbsidiory company. [Section 2{87) of the Companies Act, 2013].

Question 12 (Rtp Noy 2020, Rtp May 2021, Past Paper Mov 2022)
Mr. Anil Formed a One Person Compony [OPC) on 16th April, 2018 for
manufacturing electric cars. The turnover of the OPC for the financial year
ended 315t March, 2019 was about 2,25 Crores. His friend Sunil wanted to
invest in his OPC, so they decided to convert it voluntarily inte a private
limited company. Can Anil do 07
Ans: Section 2(62) of the Compaonies Act, 2013 defines one person company as
a compony which has W Hn-wever a ;:mm?& (= :r:np::nwr
.‘,I'l:lil h-nv-F FAIRIFALT 2 4 it
turnover. If OPC is converted into private company Mr. Anil and Mr. Sunil both
con be the members of the company and investment from Mr. Sunil con be
accepted.
A One Person Compony : i i Fiverie oo ¢ by
following the complionces given under the Componies Act, 2013, In the instant
case, OPC formed by Mr. Anil con be voluntarily converted Into o private company
by following the complionces given under the Companies Act, 201 3,
Here, the information given relating to turnover for the finoncial year ended 313t
Marech, 2019 is immaterial.

Question 13 (Mip] Ney 2021, Mtp2 May 2022)
"The Memorandum of Associalion is a charter of a company”. Discuss. Also
explain in brief the confents of Memorandum of Associalion.
Ans: The Memorondum of Association of company s in fact its charter; it defines
its constitution and the scope of the powers of the company with which it has been
established under the Act. It is the very foundation on which the whole edifice of
the company is built.
Object of registering o memorandum of association:
* It contains the object for which the company is fermed and therefore identifies
the possible scope of ils operations beyond which its actions cannot go.
* It enables shareholders, creditars and all those who deal with company to know
what ity powers are and what octivities it con engoge in. A memorandum is o
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public document under Section 399 of the Compaonies Act, 201 3. Consequently,
every person enteéring info a contract with the company is presumed to have the
knowledge of the conditions contained therein.

* The shareholders must know the purposes for which his money con be used by
the company and what risks be is taking in making the investment.

A company connot depart from the provisions contained in the memarandum
however imperative may be the necessity for the departure. It cannot enter into o
contract or engage in ony trade or business, which is beyond the power confessed
on it by the memorandum. If it does so, it would be vitra vires the company and
void,

Contents of the memarandum:
The memorandum of a company shall state—
(a) the nome of the company [Numa Clausa) with the lost word “Limited” in the

of o privale limited company. This -.,rc:u..e is not applicable on the componies
formed under section 8 of the Act. [b] the Srate in which the registered office of
the company (Registered Office clavse) is fo be situated;
lc) the objects for which the company Is proposed to be incorporated and any
matter considered necessary in furtherance thereof [Object clavse);
(d] the liability of members of the company [Liability clause), whether limited or
unlimited (&) the amount of cutharized copital (Capital Clavse) divided into share
of fizxed omounts and the number of shores with the subscribers to the
memorandum have agreed to take, indicated opposite their names, which shall
not be less thon one share. A com i copital need not have this
leanrdae,
if} the desire of the subscribers 1o be formed into a company. The Memorandum
shall conclude with the ossocdotion doyse. Every subscriber to the Memorandum
shall toke at least one share, ond shall write ogainst his name, the number of
sharaes taken by him.

Question 14 (Past Paper Nov 2020, Rip May 2021, Mip2 Nov 2021)
ABC Limited has allotted equity shares with voting rights to XYZ Limited worth
#15 Crores and issued Non-Convertible Debentures worth #40 Crores during
the Financial Year 2019-20. After that total Paid-up Equity Share Capital of the
company is ¥100 Crores and Non-Convertible Debentures stands of #120
Crores. Define the Meaning of Associale Company and comment on whether
ABC Limited and XYZ Limited would be called Associote Company as per the
provisions of the Companies Act, 20137

Ay SnAdn Slapta
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Ans: As per Section 2(6) of the Companies Act, 201 3, on Associate Company in
relation to another company, means o company in which thot other company has
o significont influance, byt which i nof a subsidiory compony of the compony
having such influence and inchedes a joint venture compony.

ignificont_influence™ means control of ot leqst 20°%

{a] Pald-up equity shore capital; and

(b) Convertible preference share capital.

In the given case, as ABC Lid. has allotted equity shares with woting rights 1o XYZ
Limited of T15 crore, which is less thon requisite control of 20% of total share
capital [i.e., 100 crore) to have o significont influence of XYZ Lid. Since the said
requirement is not complied, therefore ABC Itd, ond XYZ Ltd. are not associate
companies as per the Companies Act, 201 3. Helding/allctment of non-convertible
debentures hos no relevance for ascertaining significant influence.

Question 15 (Past Paper Nov 2020)
What are the significant poinis of 5eclion 8 Company which are not applicable
for other companies? Briefly explain with reference to provisions of the

Companies Act, 2013.
Ans: Section 8 Company- Significant points
# Formed for the promotion of commerce, art, science, religion, dhority, protection
of the environment, sports, e,
+ Requirement of minimum share capital does not apply.
# Uses its profits for the promotion of the cbjective for which formed.
¢ Does not declore dividend 1o members.
+ Operotes under a special licence from the Central Governmaent.
* Meed not WO d. Pwi. . I itz name and adopt o more suitable
name such as club, chambers of commerce ete.
# Licence reveked if conditions confravened.
# On revocation, the Central Government moy direct if 1o
= Converts its status and change its name
= 'Wind — up
— Amalgomate with aonother company having similar object.
+ Con call its i i ' notice ins

days,
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¢ Beguirement of minimum

not apply.

# Meed not constiture Memination and Remueneration Committee and Shoreholders
Relatienship Committea.

# A partmership firm can be o member of Section 8 company.

Question 16 (Past Paper Moy 2020}
Mike Limited company incorperated in India having Lioisen office al
Singapore. Explain in detail meaning of Foreign Company and analysis., on
whether Mike Limited would be called as Foreign Company as it established
o Lisison office af Singapore as per the provisions of the Componies Ach,
201372
Ans: Foreign Company [Section 2{42) of the Companies Act, 2013]:
It means any compony of body corporate incorporated outside India which—
li} has a ploce of business in India whether by itself or through on agent, physically
or through electronic mode; and
{ii) conducts any business activity in India in ony other manner.
since Mike Limited is o compony incorporated in India, hence, it connot be called
os o foreign company. Even though, Licison was officially established at
Singapaore, it would not be called as o foreign company as per the provisions of
the Companies Act, 2013.

Question 17 (Past Paper Jan 2021)

ABC Limited was registered as a public company. There were 245 members in
the company. Their details are as follows:

Directars and their relatives 190

Employees 15

Ex-employees

[Shares were alloted when they were employees) 20

Others 20

{Ineluding 10 joint holders helding shares jointly in the name of father
and sen) The Board of directors of the company propese to convert it inte o
private company. Advice whether reduction in the number of members is

necessary for conversion.
Ans: In the given case, ABC Limited was having 245 members in the company.
The Board of Directors of sold compony proposes to convert [t info private

company. In lines with Seclion 2 (68) of the Companies Act, 2013,_g _privote
ity Articles, linits the
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Frovided thot, where twao or more persons hold ene or more shares in o company
jointly, they shall, for the purposes of this dowse, be treated as a single member.
It is further provided that, following persons shall not be included in the numbser
of members-

{i] Persons who are in the employment of the company; ond

[if) Persons, who, having been formerly in the employment of the company, were
members of the compony while in thot employment and have confinved to be
members after the employment ceased.

As per the facts, ABC Limited hos members constituting of Directors & their
relatives, employees, Ex-employees ond others incleding 10 joint halders. In line

with the requirement for being o private company, following shall be restricted to

be as members i.e., Directors & their relotives & joint holders holding shores jointly
constituting 200 members [ 1904+ 10). Accordingly, ABC Limited when converted 1o
private company shall not be required to reduce the number of members as the
number of members ai per reguirement of a private company, it fulfilled that iz
of maximum 200 members.

Question 18 (Past Paper July 2021, Rip June 22023)
Explain the classification of the companies on the basis of control as per the
Companies Act, 2013.
Ans: In ling with the Companies Act, 2013, following are the classification of
the C ; the hasis of ok
lal Holding ond substidiory companies: “Holding and subsidiary” companies are
relative terms.
A company iz o holding compony in relotion fo one or more other companies,
means a company of which such componies are subsidiary compaonies. [Section
2(48)] For the purposes of this clouse, the expression “company” includes onybody
cofpardate.
Whereas section 2{87) defines “subsidiary company” in relotion to any other
company [thot is fo say the holding compony], means o company in which the
holding compony—
{i] controls the compaosition of the Board of Directors; or
(i) exercises or controls more than one-half of the total voting power either at ifs
own or together with one or more of its subsidiory companies:
Provided that such closs or classes of holding companies a3 may be prescribed
shiall not hove loyers of subsidiaries beyond such numbers os may be prescribed.
For the purposes of this seclion —
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{l] a company sholl be deemed to be o subsidiory compony of the holding
company even if the control referred 1o in sub-clause (i) or sub-clause [ii) is of
onothar subsidiary compony of the holding company;

{Il) the composition of o compony's Board of Directors shall be deemed to be
controlled by oncther company if that other compony by exercise of some power
exercisable by it ot its discretion con appoint or remove all or @ majority of the
directors;

(M) the expression ™ " ing v anybo

(V] “layer” in relation to o helding company means is subsidiory or subsidiories.

{b] Associate company [Section 2(&]]: In relation to another company, meons o

company in which that other company has o significont influence, but which is not
o whsidiary company of the company having such influence and includes o joint
wenture Compony,

Explanation. — For the purpose of this clouvse —

{i] the exprassion “significant influence”™ meons control of at least fwenty per cent
of total voting power, or control of or participation in business decisions under an
agreement;

(i} the expression “joint venture” meaons a joint arrangement whereby the partles
that have joint control of the arrongement have rights to the net assets of the
arrangement.

The term *Total Share Capital”, means the aggregaote of the =

(1) Pold-up equity share capital; and

(2] Convertible preference share capital.

Question 19 (Past Paper July 2021)
What is the main diference between a Guaranies Company and a Company
having Share Capital?
Ans: Difference between Guarantee Company [Section 2{21) of the Companies
Act, 2013] and a Company having share capital [Section 2(22)].
in cose of guarantee company, the members moy be called upon to discharge
their liability only ofter commencement of the winding vp and only subject to
certain conditions; whereos in the cose of company having share capital, members
may be colled vpon to discharge their liobility ot any time, either during the
company’'s life -time or during its winding up.
It iz clear from the definition of the guarantes company that it does not raise its
indticl working funds from its members. Therefore, such a compony moy be wseful
only where no working funds are needed or where these funds con be held from
other sources like endowment, fees, charges, donations, etc.

180
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; y, the Supreme Court hos laid down
that the right of a guarantee company to refuse to accept the transfer by o
member of his interest in the company is on a different footing than that of a
company limited by shares. The membership of a guorantee company may carry
privileges much different from those of ordinary shareholders.

Question 20 (Past Paper Dec 2021)
AK Private Limited hos borrowed #3646 crores from BK Finonce Limited.
However, as per memorandum of AK Private Limited the maximum borrowing
power of the company is 30 crores. Examine, whether AK Private Limited is
liable to pay this debt? Stabe the remedy, if any available to BK Finonce
Limited.
Ans: This case is governad by the 'Doctrine of Ultra Vires, According to this
doctring, any act done or o contract made by the company which fravels beyond
the powers of the company conferred upon it by Its Memorandum of Association
is wholly void and inoperative in low and is therefore not binding on the company.
This is because, the Memorandum of Association of the company i, in fact, its
charter; it defings its constifution and the scope of the powers of the company.
Hence, o compony connot depaort from the provisions contained In the
memarandum however imperative may be the necessity for the departure.
Hence, ony agreement ultra vires the company shall be null and veid.

(i} Whether AK Private Limited is liable to pay the debt?

As per the facts given, AK Private Limited borrowed 36 crores from BK Finance
Limited which is beyond its borrowing power of 230 crores.

Hence, contract for borrowing of £36 crores, being ultre vires the memorandum
of asseciation and thereby ultra vires the company, is veoid. AK Private Limited is
not, therefore, llable to pay the debt.

{ii} Remedy available to BK Finance Limited:

in light of the legal position exploined above, BK Finance Limited cannot enforce
the said tronsaction and thus has no remedy ogainst the company for recovery of
the money lent. BK Finance limited may take oction against the directors of AK
Private Limited as it is the parsonal lability of i3 directors to restore the borrgwed
funds. Besides, BK Finonce Limited may toke recourse to the remedy by means of

'iniu.m:'licm', if feosible,

Question 21 (Past Paper Dec 2021, Mip2 Nov 2022)

What do you mean by the term Caopital? Describe its classification in the ~

demain of Company Law. -« ks
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Ans: (i) Meaning of capital: The term copital has variety of meanings. But in
relation to o company limited by shares, the term 'capital’ meons "share capital'.
Shaore capital meons capital of the compony expressed in terms of rupees divided
inte shares of fixed amount.

{ii} Classification of capital: In the domain of Company Law, the term capital can
be closified as follows:

{a) Mominal or avthorised or registered capital: This expresion means such
capital as s authorised by memorandum of a company to be the maximum amount
of share capital of the company.

(b} Issued capital: It meons such copital as the company isves from fime fo time
for aubseription

{c) Subscribed capital: As such part of the copital which is for the time being
subscribed by the members of o company.

{d} Called wp capital: As such part of the capital which bos been colled for
payment. It is the total amount called vp on the shares issped.

(e} Paid-up capital: It is the total ameount paid or credited as paid up on shares
issued. It s equal te called up copital less calls in amears.

Question 22 (Past Paper Dec 2021, Mip] Nov 2021, Mip2 Mov 2027}
BC Private Limited and its subsidiary KL Private Limited are holding 90,000
and 70,000 shares respectively in PQ Private Limited. The paid-up share
capital of PQ Private Limited is #30 Lakhs (3 Lakhs equity shares of #10 each
fully paid). Analyse with reference to provisions of the Companies Act, 2013
whether PG Private Limited is a subsidiary of BC Private Limited. What would
be your answer if KL Private Limited is holding 1,60,000 shares in PG Private
Limited and no shares are held by BC Private Limited in PQ Private Limited?
Ans: Provision: Section 2(B7) defines “subsidiary company® in relation to any
other company (thot is to soy the holding compony), means o company in which
the holding company—
(i] contrals the composition of the Board of Directors; or

(i} exercises or controls more than one-half of the total voting power either ot irs

own or together with one or more of its subsidiary companias:

For the purposes of this secion —

il o company sholl be deemed to be o subsidiory compony of the holding
company even if the control referred to in sub-clause (i) or sub-clause (ii) iz of
aonother subsidiary company of the holding company;

(i) “layer” in relation to o holding company means its subsidiory or subsidiaries.
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Fact of the case: In the instant cose, BC Privote Limited together with its subsidiary
KL Private Limited is holding 1,60,000 shares (90000470000 respectively)
which is more than one half in nominal volue of the Equity Share Capital of PG
Private Limited.

Conclusion: Hence, PG Private Limited is subsidiary of BC Private Limited,

Guestion 23 (Past Poper May 2022, Mip2 Nov 20232)
Mr. R is an Indian citizen, and his stay in India during the immediately
preceding financial year is for 130 days. He appoints Mr. 5, a foreign citizen,
as his nominee, who has stayed in India for 125 days during the immediately
preceding financial year. Is Mr. R eligible to be incorporated as a One-Person
Company (OPC)?
If yes, can he give the name of Mr. 5 in the Memorandum of Association as
his nominea? Justify your answers with relevant provisions of the Companies
Act, 2013,
Ans: Provision: As per the provisions of the Componies Act, 2013, enly a natural
person who is an Indian citizen and resident in India [person whe stayed in
india for o peried of not less than 120 days during immediately preceding
financial year) =
- shall be eligible to incorporate an OPC
- Shall be a nominee for the sole mamber.
Fact of the case: In the given case, Mr. B is an Indian citizen and his stay in India
during the immediotely preceding financial year ks 130 days which s above the
requirement of 120 days. Hence, Mr. B s eligible to incorporate an OPC.
Alzo, even though Mr. 3's nome is mentioned in the Memorandum of Associafion a3
nominee and his stay in India during the immediately preceding financial year is
more than 1 20 days, he is a foreign citizen and not an Indian citizen.

Conclusion: Hence, 5's name cannot be given as nominee in the memorandum,

Question 24 (Mip] May 2021, Mipl June 2023)
Krishna, an ossesses, was o wealthy man earning huge income by way of
dividend and interest. He formed three Private Companies and agreed with
each to held a bloc of investment as an agent for them. The dividend and
interest income received by the companies was handed back to Krishna as a
pretended loan. This way, Krishna divided his income into three parts in a bid
to reduce his fax liability.

Decide, for whal purpose the three companies were established? Whether the

legal parsonality of all the three companies may be disregorded.
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Ans: The Hg in 3 }  Co Ltd, loid down that o
company is o person distingt and separate from its members, and therefore, hos
on independent saparate legal existence from its members who hove constituted
the company. But under certain circumstances the separate entity of the company
may be ignored by the courts. When that happens, the courts ignore the corporate
entity of the compony and lock behind the corporate fogade and hold the persons
in control of the management of its affairs lloble for the acts of the company.
Where o company is incorporated and formed by certain persons only for the
purpose of evading taxes, the courts have discrefion to disregard the corporate
entity and tax the income in the hands of the appropriate assesses,

{1]) The problem asked in the question is based upon the aforesaid focts. The three
companies were formed by the assesses purely and simply as a meons of aveiding
tax and the companies were nothing more than the fagade of the asseses himself.
Therefore, the whole idea of Mr. Krishna was simply to split his income into three
parts with a view to evode tax. Mo other business wos done by the company.
(2] The legal personality of the three private componies may be disregarded
because the companies were formed only to avold tax lobility. It carried no other
busingss, but was created simply a3 o legal enfity to ostensibly receive the
dividend and interest and to hand them over to the assesses as pretended loans,

Question 25 (Mip May 2020, Mip2 May 2021, Mtpl June 2023}
Flara Fauna Limited was registered as a public company. There are 230
members in the company as noted below:
{a) Directors and their relatives 190
(b} Employees 15
(c) Ex-Employees
(5hares were allotted when they were employees)
(d} 5 couples holding shares jointly in the
name of husband and wife (5%2) 10
(&) Others 5
The Board of Directors of the company propose to convert it into a private
company. Also odvise whether reduction in the number of members is
necessary.
Ans: Provision: According to section 2(68) of the Companies Act, 2013, "Private
company” means a company having @ minimum poid-up share copital as may be
prescribed, and which by Its articles, except in cose of One Person Company,
limits the number of its members to two hundred.
However, where two or more persons hold one or more shares in o company
jointly, they shall, for the purposes of this cdowe, be treated as o single member.
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It is further provided that =
(A) persons who are in the employment of the company; and
(B) persons who, having been formerly in the employment of the company, were
members of the company while in that employment and have continued to be
members after the employment ceased, shall not be included in the number of
members,
Fact of the case: In the instant case, Flora Founa Limited may be converted into o
private company anly if the total members of the company are limited 1o 200.
Total Mumber of members:
(i)} Directors and their relatives 190
{ii} 5 couples (5*1) 5
[iii) Others 5

Total 200,
Conclusion: Therefore, there is no need for reduction in the number of members
since existing number of members are 200 which does not exceed maximum limit
of 200.

Question 26 (Mip May 2020, Mip] May 2021)
Alfa school started imparting education on 1st April, 2010, with the sole

objective of providing educalion to children of weoker society either free of
cost or at a very nominal fee depending upon the Financial condition of their
parents. Howewver, on 30th March 2018, it come to the knowledge of the
Central Government that the said school waos operating by violating the
objects clause due to which it was granted the status of a section 8 company
under the Companies Acl, 2013. Describe whal powers can be exercised by
the Central Government against the Alfa S5cheool, in such a cose?

Ans: Section 8 of the Companies Act, 2013 deals with the formation of companies
which are formed to promote the charitable objects of commerce, art, science,
education, sports efc. Such company intends to apply its profht In promoting its
cbjects. Section B companies are registered by the Registrar enly when a license
is issued by the Central Government to them.

ince, Alfa School was o 5e

(i) The Central Government may by order pevoke the licence of the company
where the compony contravenes any of the requirements or the conditions of this
sections subject to which o licence is issued or where the affairs of the company
ore conducted froudulently, or viclotive of the objects of the company or
prejudicial to public interest, and on revocation the Registrar shall put ‘Limited’ or

y Coly SHAQN Slepti




Applecoble Tor May & Moy D074

‘Private Limited' agoinst the compony’s name in the register. But before such
revocation, the Central Government must give it o written notice of its intention 1o
revoke the licence and opportunity to be heard in the matter.

fii) Where o licence is revoked, the Central Government may, by order, if it is
satisfied that it is essential in the public interest, direct that the company be wound
up vnder thit Act or amalgomoted with onother company registerad under this
section.

However, no such order shall be mode unless the compony Is given o reacsonable
opportunity of being heard.

(i) Where a licence is revoked and where the Central Government i3 sotisfied
that it is essential in the public interest that the compaony registerad under this
section should be gmalgomoted with another company registered under this
section and having similor obigcts, then, notwithstonding anything to the contrary
containgd in this Act, the Central Government may, by order, provide for such
omalgomation to form a single compony with such constitution, properties, powers,
rights, interest, authorities ond privileges ond with such liabilities, duties ond
obligations as may be specified in the order.

Question 27 (Mip Noy 2020)
PQR Private Lid. is a company registerad under the Companies Act, 2013 with
a Paid-up Share Copital of ¥40 lakh and turnover of ¥2.5 crores. Explain the
meaning of the "Small Coampany™ and examine whether the PQR Private Lid.
can avail the status of small company in accordance with the provisions of
the Companies Act, 2013.
Ans: Small Company: According to Section 2{85) of the Companies Act, 2013,
Small Company means a compoany, other than o public company, —
(1) paid-up share capital of which does not exceed four crore rypees or such
higher amount a3 may be prescribed which shall not be more thon fen crore
rupess; and
(2] turnover of which as per its last profit and loss account for the immediately
preceding finoncial year does nol exceed forly crore rupees or such higher
amount as moy be prescribed which shall not be more thon one hundred crore
rupees,
Mothing in this clause shall apply to—
(A) a holding company or a subsidiary compaony;
(B) @ company registered under section 8; or
IC) o company or body corporate governed by any special Act,
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in the present case, PQR Private Lid., a company registered under the Companies
Act, 2013 with o paid-up share capital of T40 lakh and having turnover of 2.5
crore. Since both the criteria of share copital of T4 crore and turnover 40 crore
is met, PQR Lid, canmnat avail the status of small company.

Question 28 (Mip] Nov 2021, Mip2 May 2022)
Five persons are the only members of a private company Flower Fans Limited.
All of them go in a boat on a pleasure frip into an open sea. The boat copsizes
and all the 5 dies being drowned.
{a} Is the private company Flower Fans Limited no longer in existence?
{b) Further is it correct to say that a company being an artificial person cannot
own property and cannot sue or be sued?

Explain with reference to the provisions of Companies Act, 2013.

Ans: [(a) Perpetual Succession = A compony on incorporation becomes o
separate legal entity. It is an getificl ¥ i

i if all
to gxist. It has permanent existence,
in the instant case, five persons who were the only members of private company
and they have died being drowned in the sea. The existence of a company is
independent of the lives of its members. it has o perpetual succession. In this
problem, the company will confinue as a legal entity. The company's existence is
in no way affected by the death of all its members.

(b) The statement given is incorrect. A company is an artificial person s it is
created by a process other than natwral birth. Iv is legaol or judicial as It is created
by law. It is o parson since it is clothed with all the rights of an individual, Further,
the company being o separate legal entity can own property, have bonking
aocount, raise loons, incur liabilities ond enter into confracts. Even members con
contract with company, acguire right against it or incur lability o i It con see and
be sued in its own name, It can do everything which any natural persen can do
excapt be sent to jail, take an oath, marry or practice a learned profession. Hence,
it is a legal person in its own sense.

Gluestion 29 (Mip2 Mov 2021, Rip May 2022)
Jagannath Oils Limited is o public company ond having 220 members of
which 25 members were employee in the company during the period 15t April,
2006 to 28th June 2016. They were allotted shares in Jogannoth Oils Limited
First time on 15t July, 2007 which were sold by them 15t August, 2016, After
some lime, on 15t December, 2016, each of those 25 members acquired shares
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in Jogannath Qils Limited which they are holding fill dote. Now company
wants to convert itself into a private company. State with reasons:

{1} Whether Jagannath Oils Limited is required to reduce the number of
members.

{Il}) Would your answer be different if above 25 members were the employee
in Jagannath Qils Limited for the period from 1st April, 2006 to 28th June,
20172

Ans: According to Section 2{68) of Companies Act, 2013, “Private company™
means a company having a minimum poid-up share capital as may be prescribed,
and which by its arficles, —

(i) restricts the right to transfer its shares;

(i) except in case of One Person Company, limits the number of its members to
k] ]"lundn':d
Provided that where two or more persons hold one or more shares in o company
jointly, they shall, for the purposes of this dowse, be treated as o single member:
Provided further that—
[A) persons who are in the employment of the company; and
(B} persons who, having been formerly in the employment of the company, were
members of the company while in thot employment and have continued o be
members after the employment ceased, shall not be included in the number of
members; and

{ifl} prohibits any invitation to the public to subscribe for ony securities of the
company.

(1] Following the provisions of Section 2(68), 25 members were employees of the
company but not during present membership which waos started from 15t December
2014 Le., ofter the dote on which these 25 members were ceased to the employee
in Joagonnath Oils Limited. Hence, they will be considered as members for the
purpose of the limit of 200 members. The compony B required to reduce the
number of members before converting it infe a private company.

(1) On the other hand, if those 25 members were ceased 1o be employee on 28th
June 2017, they were employes ot the time of getting present membership.
Hence, they will not be counted as members for the purpose of the limit of 200
members and the total number of members for the purpose of this sub-section will
be 195. Theretore, logannath Qils Limited is not required to reduce the number
of members before converting it into @ private company.
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Question 30 (Mip] May 2022, Mip2 June 2023)

Mr. Raj formed a company with a capital of ¥50,000. He seld his business to
another company for ¥40,000. For the payment of sale, he accepled shares
worth ¥30,000 (3000 shares of ¥1 each). The balance 10,000 was considered
as loan and Mr. Raj secured the amount by issuve of debentures. His wife and
three daughters took one share each. Owing to strike the company was wound
up. The assets of the company were valued at ¥6000. The debls due to
unsecured creditors were F8000. Mr. Raj retained the enfire sum of F65000 as
part payment of lean. To this, the other creditors objected. Their contention
was that @ man could not own any money to himself, and the entire sum of
#6000 should be poid to them. Examine the rights of Mr. Roj ond other
creditors. Who will succeed?

Ans: Separate Legal Enfity: Corporate Veil refers to a legal concept whereby
the company is identified separately from the members of the compaony.

any debts or controvenes any laws, the corporgte well concept implies that
members should not be liable for those errors. In other words, they enjoy corporate
ingud cati e,

Thus, the shareholders are protected from the acts of the company. The leading
case law of 3 : y Limited, laid the foundation of
concept of corporate veil or independent corporate personality. A company is o
persen distinet and separate from its members.

Boased on the above discussion aond provisions, Mr, Raj was enfitled to the oisets
of the company as he was o secured creditor of the company ond the contention
of the creditors that Mr. Baj and the compony ore one and saome person is wrong.

Questien 31 (Mtp] Noy 2022, Rip June 2023)
Articles of Association of XY Z Private Limited provides that Board of Directors
can take the loan vp to ¥50,00,000 for company by passing the Board
Resolution. In the case where the loan amount is in excess of the said limit,
Special Resolution is required to be passed in general meeting. Due fo urgent
need of funds, Board of Directors applied For lean in o reputed bank for

%60,00,000 without passing the Special Resolution in the general meeting.

Boaord of Direclors gave an underfaking te bank that Special Resclution has
been passed for such loan. The bank on believing on such undertaking lend
the money. On demanding the repayment of loan, company denied the
payment as the act was ulira vires fo company. Advise.
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Ans: Provision: According to doctring of Indoor Monogement, persons dealing
with the Company are presumed to have read the registered documents and 1o
sae that the proposed dealing is not inconsistent therewith, bat they are not bound
to do more; they need not enguire into the regularity of internal proceedings as
required by M & A. This was also decided in cose of Eoyol British Bonk Vs
Tur nel.

Fact of the case: In the instant coe, Arnicles of Association of XYZ Private Limited
have taken loan from reputed bank for £40,00,000 by passing Board Resolution
while Special Resolution was necessary for such amount. Board of Directors gove
an undertoking to bank that Special Resolution hos been possed for such loan, The
bank on believing on such undertaking lends the money.

Conclusion: On the bosis of provisions of doctrine of Indoor Monagement, the
bank can cloim the amount of his loon from the company. The bank con believe
on the undertaking given by board and no need to enguire further.

Question 32 (Mip] Nov 2023)
Mr. Sunny sold his business of cotton production to a cofton preduction
company CPL Private Limited in which he held all the shares except one which
was held by his wife. He is also the creditor in the company For o certain

amount. He also got the insurance of the s tock of cotton of CPL Private Limited

but in his own name not in the name of company. Afer one month, all the
stocks of the cotton of CPL Private Limited were destroyed by Ffire. Mr. Sunny
filed the claim for such loss with the Insurance compoany. State with reasons
that whether the insurance company is liable to pay the claim?

Ans: Provision: According to the decision taken in case of Salomon v/s Salomon
& Co Lid., a COMmpany has seporate |:’:gn| entity. A company is different from it
members. Further, occording to the decision taken in case of Mocoura v/'s Morthern
dosurance Co. Lid,, o member or creditor does not have any insurable inferest in
the property of company. Members or creditors of the company cannot claim
ownership in the property of company.

Fact of the case: On the bosis of above provisions and focts, it can be said Mr,
sunny and CPL Private Limited are seporate enfities. Mr. Sunny cannot haove any
insurable interest in the property of CPL Private Limited neither as member nor as
craditor,

Conclusion: Hence, the insuronce company is not liakle to pay to Mr. Sunny for
the claim for the loss of stock by fire.
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Question 33 (Mip Nov 2022)
Some of the creditors of Pharmaceutical Applionces Ltd. have complained that
the company was formed by the promoters only to defraud the creditors and
circumvent the compliance of legal provisions of the Companies Act, 2013, In
this conlext they seek your advice as ho the meaning of corporate veil and
when the promoters can be mode persenally liable For the debts of the
company.
Ans: Corporate Veil: Corporate Veil refers to a legal concept whereby the
company Is identified separately from the members of the company.
The term C o t thot members of o o W ar
. If the compoany Encurs
any debts or controvenes any lows, the corporcte well concept implies that
members should not be liable for those errors. In ather words, they gnjoy corporate
insulation. Thus, the (4 ¢ #ILeiL o [ ) c .
However, under certain exceptional circumstances the courts lift or plerce the
corporate veil by ignoring the separate entity of the company and the promaters
ond ather persons who have monoged and controlled the affairs of the company.
Thus, when the corporote veil is lifted by the cowts, the promoters and persons
exercising control over the affairs of the company are held personally lioble for
the acts and debts of the compony.
The following are the coses where company low disregards the principle of
corporate parsanality of the principle that the company is a legal entity distinet
and separate from its shareholders or members:
{i} To determine the character of the company Le., to find cut whether co-enemy
or friend
(i} Te protect revenus /Hax
(iii} Te avaid a legal obligation

(iv) Farmation of subsidiaries to oct as agents.
{¥) Company formed for froud /improper conduct or 1o defeat law.

Question 34 (Rtp May 2021)
5K Infrastructure Limited hos o poid-up shore copital divided inte &,00,000
equity shares of F100 each. 2,00,000 equity shares of the company are held
by Central Government and 1,20,000 equity shares are held by Government
of Maharashira. Explain with reference to relevant provisions of the
Companies Act, 2013, whether 5K Infrastructure Limited can be freoted os
Government Company.
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Ans: Provision: Government Compa

2[”3]: VBT k i Fa §
the poid-u re capital is held by-

{i] the Central Government, or

(i) by ony State Govermnmment or Governments, or

(] portly by the Central Government aond partly by one or more Siate
CGrovernments, and the section includes a company which is a subsidiory company
of such o Government company.

Fact of the case: In the instant case, paid vp share capital of 5K Infrastructure
Limited is &,00,000 equity shares of T100 each. 200,000 equity shares are held
by Central government and 1,20,000 equity shares are held by Government of
Maoharashira. The holding of equity shares by both government is 3,20,000 which
is more than 51%%: of toral poid vp equity shares.

Conclusion: Hence, 3K Infrastructure Limited s o government company.

Question 35 (Rip Moy 2021)
Mr. Dhruv was appointed as an employee in Sunmoon Timber Private Limited
on the condition thot if he was to leave his employment, he will not solici
customers of the company. After some time, he was fired from company. He
set up his own business vnder proprigtorship and undercut Sunmoon Timber
Private Limited's prices. On the legal adviea from his legal consultant and te
refrain from the provisions of breach of contract, he formed a new compony
under the name Seven Stars Timbers Private Limited. In this company, his wife
ond a friend of Mr. Dhruv were the sole shareholders and directors. They took
over Dhruv's business and continued it. Sunmoon Timber Private Limited files
a suit against Seven 5tars Timbers Private Limited For viclation of contract.
Seven Stars Timbers Private Limited aorgued thot the contract was entered
between Mr. Dhruv and Sunmoon Timber Private Limited and as company has
separate legal enfity, Seven Stars Timbers Private Limited has not viclated the
terms of ogreement. Explain with reasons, whether separate legal entity
between Mr. Dhruv and Seven Stars Timbers Private Limited will be
disregarded?
Ans: Provision: It wos decided by the court in the case of Gilford Moter Co, Vs,
Home, that if the company is formed simply o o mere device 1o evade legal
chligations, thowgh this s oaly In limited and discrete crosmstonces, courts can
pierce the corporate veil. In other words, if the company is mere sham or doak,
the separate legal entity can be disregarded.
Fact of the case: On considering the decision taken in Gilford Motor Co. Vs, Horne ~

ond facts of the problem given, it i very much clear thot Seven Stars Timbers .
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Private Limited wos formed just to evode legal obligofions of the agreement
between Mr. Dhiuv and Svnmoon Timber Privote Limited.

Conclusion: Hence, Seven Stars Timbers Frivate Limited is juit o shom or cloak
ond separate legal entity between Mr. Dhruv and Seven Stars Timbers Private
Limited should be disregarded.

Question 36 (Rip Nov 2021)
MNarendra Motors Limited i3 a government company. Shah Aute Private Limited
is a private company having share capital of ten crores in the form of ten lacs
shares of ¥F100 each. Marendra Motors Limited is holding five loes five
thousand shares in Shah Aute Private Limited. Shah Auto Private Limited
elaimed the status of Government Company. Advise as legal adviser, whether

Shoh Auto Private Limited is government company under the provisions of
Companies Act, 20137

Ans: Provision: According to the provisions of Section 2{45) of Componies Act,
201 3, Government Company meons any company in which not less thon 51% of
the poid-up share capital is held by-

{i] the Central Government, or

(i) by any Stote Government or Governments, or

{iii} partly by the Centrol Government and partly by one or more State
Governments, and the section includes o company which is a subsidiary company
of such o Government company.

According to Section Z{8F), "subsidiary company” in relation to any other
company [that iz to soy the halding company), meoans a company n which the
holding exercises or contrals more thon one-half of the total voting power aither
at ity own or together with one or more of ity subsidiory companies.

By wirtue of provisions of Section 2(87) of Companies Act, 2013, Shoh Auto
Private Limited is a subsidiary compony of Marendra Motors Limited becouse
Marendra Motors Limited i3 holding more than one-half of the total voting power
in Shoh Auto Private Limited. Further as per Section 2{45), o subsidiary company
of Government Company is also termed a3 Government Company.

Hence, Shah Auvto Private Limited being subsidiory of Marendra Motors Limited
will also be considered os Government Company.

Question 37 (Rip Nov 2021}
Mr. A is an Indian citizen and his stay in India during immediately preceding
financial year is For 115 days. He appoints Mr. B as his nominee who is a
foreign citizen but has stayed in India for 130 days during immediately
preceding financial year. (i) Is Mr. A eligible to be incorporated as a One
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Person Company [(OPC). If yes, con he give the nome of Mr. B in the
memorandum of Association as his nominee to become the member after Mr.
A's incapaocity to become a member. [ii) If Mr. A has confravened any of the
provisions of the Act, what are the consequences?

Ans: As per the provisions of the Companies Act, 201 3, anly o natural person who

is an Indian citizen and resident in India (person who staved in indio for o

shall be eligible to incorporate an OPC
Shall be a nominee for the sole mambaer,

{i] In the given cose, though Mr. A iz an Indian citizen, his stay in India during the
immediately preceding previous yeor Is only 115 doys which is below the
requirement of 120 days. Hence Mr. A is not eligible 1o incorporate an OPC,
Alsa, even though Mr. B's name is mentioned in the memorandum of Association as
nomines and his stay n India during the immediately preceding tinoncial year is
more thon 120 days, he is o foreign citizen and not an Indion citizen. Hence B’
name cannot be given as nomines in the memorandum.

{ii) Since Mr. A is not eligible to incorporate a One Person Company (QOPC), he
will be contravening the provisions, if he incorporates one. He shall be punishable
with fine which may extent 1o ten thowsond rupees and with o further fine whidh
moy extent to One thousand rupees every day after the first during which such
confravenfion ooours.

Question 3B (Rip May Z022)
A, B and C has decided to set up a new club with name of ABC club having
objects to promote welfare of Christian society. They planned to do charitable
work or social activity for promoting the art work of economically weaker
saction of Christion society. The company cbtained the stotus of section B
company and started operating from 15t April, 2017 onwards. However, on
30th September 2019, it was observed that ABC club was vislating the objecis
of its objective clavse due to which it wos granted the stalus of section B
Compony wnder the Companies Act 2013. Discuss whaol powers can be
exercised by the central government against ABC elub, in such a cose?
Ans: Section 8 of the Componies Act, 2013 deals with the formation of companies
which are formed to promote the charitable abjects of commernce, ar, science,

education, sports etc. Such company intends to apply its profit in promoting its ~




Applcobls Tor Moy & MNey 2074

chjects. Section 8 companies are registered by the Begistror only when a license
is issped by the Central Government 1o them,

Since ABC Club was o Seclion 8 company and it was observed on 30th
September, 2019 thar it had started violating the objects of its objective clause.
Hence in such a situation the following powers can be exercised by the Central
Government:

(i} The Central Government may by order revoke the licence of the company
whaere the compony contravenes any of the requirements or the conditions of this
sections subject to which o licence is issued or where the affairs of the company
ore conducted froudulently, or viclative of the objects of the company or
prejudicial to public interest, ond on revocation the Registrar sholl put *Limited’ or
‘Private Limited' agoinst the compaony’s name in the register. But before such
revacation, the Central Government must give it a written notice of its intention 1o
revoke the licence and opportunity 1o be heard in the matter.

fii) Where o licence is revoked, the Central Government may, by order, if it is
satisfied that it is essential in the public interest, direct that the company be wound
vp under this Act or omalgomoted with onother compony registered under this
section. However, no such order shall be mode wnless the company is given a
recsonable opportunity of being heord,

{iii}] Where o licence is revoked and where the Central Government is sotisfied
that it is essential in the public inferest that the company registered under this
section should be ocmalgamated with another company registered under this
section and having similar objects, then, notwithstanding anything to the confrary
contained in this Act, the Central Government may, by order, provide for such
amalgamation to form o single company with such constitution, properties, powers,
rights, interest, outhorities ond privileges and with such liabilities, duties and
ohligations as moy be specified in the order.

Question 3% (Rip May 2022)
An employee Mr. Kaoran signed a contract with his employer company ABC
Limited that he will not solicit the customers after leaving the employment
fram the company. But after Mr. Koran left ABC Limited, he started up his own
company PQR Limited and he started soliciting the customers of ABC Limited
for his own business purposes. ABC Limited filed a case ogainst Mr. Karan for

breach of the employment contract and for soliciting their customers for own ~

business. Mr. Karan contéended thot there is corporate veil between him, and
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his company and he should not be personally held liable for this. In this
context, the company ABC Limited seek your advice as to the meaning of
corporate veil and when the veil can be lifted fo moke the owners liable for
the acts done by a company?
Ans: Provision: Corporate Veil: Corporate Veil refers o o legal concept
whereby the company is identified separately from the members of the company.
The term Corporate Veil refers to the concept that members of o company are
shielded from liability connected to the compony’s actions. If the company inturs
any debts or controvenes any lows, the corporofe vell concept implies thot
members should not be loble for those errors. In other words, they enjoy corporate
insulation. Thus, the shareholders are protected from the acts of the compony.
Howewer, under certain exceptional droumstances the courts lift or plerce the
corporate veil by ignoring the separote entity of the company and the promoters
and other persens who hove monaged and controlled the affairs of the company.
Thus, when the corporate veil is lifted by the courts, the promoters and persons
exercising control over the affairs of the company are held personally licble for
the acts ond debts of the company.

i e of

i) To determine the character of the company ie., to find out whether co-
enemy or friend.

(i) To protect revenve /tax

(i) To aveid a legal obligation

fiv] Formation of subsidiaries to ot as agents

v} Company formed for froud/improper condudt or o defeat law.
Fact of the case: Based on the above provisions and leading case law of Gilford
Motar Co. Ve Home, the compaoany PCIR Limited wos created to avald the legal
chligation arising out of the contract, therefore that employee Mr. Karan and the
company PQR limited crected by him should be treated os one and thus veil
between the company and that person shall be lifted. Karan hos formed the only
for froud /improper conduct or to defeat the law.
Conclusion: Hence, he shall be persanally held lioble for the acts of the company.

Question 40 (Rip Moy 2022}
A transport company wanted to obloin licences for its wehicles bul could not
oblain licences if applied in its own name. i, therefore, formed o subsidiary
company and the application for licence was made in the name of the
subsidiary company. The vehicles were to be transterred to the subsidiary
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company. Will the parent and the subsidiory company be reated as separate
commercial units? Explain in the light of the provisions of the Companies Act,
2013.
Ans: Provision: If the subsidiary Is formed to act os agent of the Principal
Company, it moy be deemed to hove lost its individuality in fovour of Its principal.
The veil of Corporate Personality is lifted ond the principal will be held liable for
the acts of subsidiary company.
The facts of the case are similar to the cose of M

itk i 55| 2], wherein o tronsport company wanted 1o
obiain lcences for its vehicles byt could not do so, if applied in i3 own nome. 1§,
therefore, formed o subsidiory company, ond the application for the licence was
made in the nome of the subsidiory. The vehicdes were to be tromferred to the
sibsidiary company. Held, the parent and the subsidiary were held to be one
commarcial unit and the application for licences was rejected.
Conclusion: Hence, in this case the parent and the subsidiory company shall mot
be treated as separate commercial units,

Question 41 (Rip Moy 2022)
A Company registered under Section B of the Companies Act, 2013, haos been
consistently making profits for the past 5 years after @ majer change in the
managament siructure. Few members contented that they are enfitled to
receive dividends. Can the company distribute dividend? If yes, what is the
maximum percentage of dividend that can be distributed as per provisions of
the Companies Act, 20137 Also, to discuss this along with other regular
matters, the company kept a general meeting by giving only 14 days' netice.
Is this valid?
Ans: A compoany registered under Section 8 of the Companies Act, 2013 is
prohibited from the payment of any dividends to its members,
Hence in the given case, the contention of the members 1o distribute dividend from
the profits earmed is wrong.

Also, Section B company is allowed to call o general meeting by giving 14 days

instead of 21 days.

Question 42 (Rip Nov 2022)
Me limit Private Company it incorporated as unlimited company having share
capital of ¥10,00,000. One of its creditors, Mr. Samuel filed o suit ogainst a
shareholder Mr. Innocent for recovery of his debt against No limit Private
Company. Mr. Innocent has given his plea in the court that he is not liable as

y Oy Shaaw cuptn
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he is just o shareholder. Explain, whether Mr. Samuel will be successful in

recovering his dues from Mr. Innocent?

Ansg: Section 2(92) of Companies Act, 2013, pr:udc- :h-nr an ynlimited company
5 ¥ it o 5. The liabiliry

of each member extends to the whole aomownt of the compaony’s debis and

liabilities, but he will be entitled to cloim contribution from other members. In case

the company has share capital, the Artic

of share capital and the gmount of egch share, 5o long as the compaony Is @ going

concern the Hability on the shares is the only liability which can be enforced by

the company. The creditors con instivte proceedings for winding uvp of the
company for their claims. The afficial

On the basis of above, it con be said that Mr. Somueel connot directly claim his
dues against the company from Mr. Innocent, the shareholder of the compony even
the compony i an unlimited COMPany. M, Innscent is lable up o kis share L:I;in1-|:||.
His unlimited lakility wil | arise when official liquidator calls the members for their
contfibution fowards the liabilities and debts of the compony ot the ftime of
winding up of company.

Question 43 (Mtpl June 2023)
Mr. Mohan had purchased some goods from Sunflower Limited on credit. A
credit peried of one month was allowed to Mr. Mohan. Before the due date,
Mr. Mohan went fo the company and wanted fo repay the amount due fram
him. He found only Mr. Ramesh there, who was the factory supervisor of the
company. Mr. Ramesh told Mr. Mohan that the accountant and the cashier are
on leave, he is in-charge of receiving money and he may pay the amount fo
him. Mr. Ramesh issved a money receipt under his signature. After two
months, Sunflower limited issuved a notice to Mr. Mohan for non-poyment of
the dues within the stipulated period. Mr. Mohan informed the company that
he had already cleared the dues and he is no longer responsible for the samae.
He also conlended that Mr. Ramesh is an employee of the company te whom
he had made the payment and being on outsider, he trusted the words of Mr.
Ramesh as duty distribution is a job of the internal management of the
company. Analyse the situation and decide whether Mr. Mohan is free from
his liability.
Ans: Doctrine of Indoor Management: The Doctrine of Indoor Management is the
gxception to the Docrine of Constructive Motice. The Doctrine of Constructive
Mofice i x

H
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gffairs of the company. For instance, if on act is outhorised by the Articles or
Memorandum, an outsider is entitled to assume that all the deailed formalities for
doing that act haove been cbhserved.

The doctrine of Indoor Monogement s important to persons dealing with o
company through its directors or other persons. They are entitled fo assume that
the acts of the directors or other officers of the compaony are volidly performed
if they are within the scope of their apparent autherity. 5o long as an act is valid
vnder the articles, if done in a parficular manner, on outsider dealing with the
company is entitled to assume thot it has been done in the manner required.

In the given gquestion, Mr. Mohan hos mode poyment 1o Mr. RPomesh ond he (Mr.
Romesh) gave the receipt of the same to Mr. Mohan, Thus, it will be rightful on
part of Mr. Mohan te assume thaot Mr. Romesh was also outhorised 1o receive
maney on behalf of the company.

Hence, Mr. Mohan will be free from liability for payment of goods purchased
from Sunflower Limited, o3 he hos poid on amount due to an employee of the
COMmpany.

Question 44 (Mip2 June 2023, Rip June 2023)

ABC Limited was inte the sole and purchase of iron reds. This was the main

object of the company mentioned in the Memorandum of Association. The
company entered into a confract with Mr. John for some finance related work.
Later on, the company repudiated the contrac as being ultra vires. With

reference to the same, briefly explain the doctrine of “ultra wires™ under the
Companies Act, 2013, What are the consequences of ultra vires acts of the
company?

Ans:Doctrine of ultra vires: The meaning of the ferm ultra vires is simply “beyond
[their} powers”, The legal phrase “ultra vires" is applicable only to acts done in
excess of the legal powers of the doers, This présupposes thot the powers in their
nature are limited. B it o fundamental rule of l::.:.mp{m'r Law thot the uhicm of a
company a3 stated in its memorandum con be departed from only to the extent
permittead by the Act, thus for and no further. In consequence, aony act done or o
controct made by the company which fravels o] F -

dirgctors but also of the compony is whally void and inopergtive in low gnd s
therefore not binding on the company. The impact of the doctrine of ultra vires is
that a company can neither be swed on an ultra vires transaction, nor can it sue on
it. Since the memorandum is o “public document”, it is open to public inspection.
Therefore, when one deals with a company one is deemed to know about the
powers of the company. If in spite of this you enter into a tronsoction which is uitra
virgs the company, you cannot enforce it against the compaony. An oct which is

199
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ultra vires the company being void, cannot be rotified even by the unonimous
consent of all the shareholders of the company.

Hence in the given cose, ABC Limited connot enter info o contract outside the
purview of its object clouse of Memorandum of Assodation as it becomes ultra
vires and thus null ond void.,

Question 43 (Rip June 2023)
In the Flower Fans Private Limited, there are only 5 members. All of them go
in a boat on a pleasure trip inte the open sea. The boat capsizes and all of
them die ofter being drowned. Exploin with reference to the provisions of
Companies Act, 2013:
{i} Is Flower Fans Private Limited no longer in existence?
[ii)} Further is it correct o say that a company being an artificial persen cannoil
own property and connof sue or be sved?
Anss (i) Perpetual Succession = A company on incorporation becomes o separate
legal entity. It is an artificial | 1 gision whis
means even if all the members of o company die, the company still continwes o
exist. It has o permanent existence. The existence of o company is independent of
the lives of its members. It hos o perpetual succession. In this problem, the company

will continue a3 a legal entity. The compaony’s existence is in no way affected by
the death of all its members.

{ii) The statement given is incorrect. A company is an artificial person as it is
greated by g process other thon noturgl birth, It is legal or judicial os it is created
by law. It is a person since itis clothed with all the rights of an individual, Further,
the compony being o separate legal entity con own property, haove o banking
account, raise loans, incur labilifies aond enter into controcts. Even members can
contract with o company, acquire rights against it or incur liobility to it. It con sue
and be sued In its ewn nome. It can do everything which ony notural person can
do except be sent to jail, take an cath, marry or practise a leamed profession.
Hence, it iz a legal perion in il own Sene.

Question 46 (Past Paper Nov 20232)
Explain listed company and unlisted company as per the provisions of the
Companies Acl, 2013.
Ans: Listed company: As per the definition given in the section 2{52) of the

Compaonies Act, 2013, it is o company which hos any of its securities listed oo any
rECoani fochk @x [al=L-8
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Frovided thot such closs of companies, which have listed or intend 1o list such class
of securities, as may be prescribed in consultation with the Securities and Exchange
Board, shall not be considered as listed companies.

Whereas the word securities as per the section 2{B1) of the Companies Act, 2013
has been aossigned the same meaning os defined in clavse (h) of section 2 of the
Securities Controcts [Regulotion] Act, 1956,

Unlisted company means company other thon listed company.

Question 47 (Past Paper Nov 2022)
Mike LLC incorporated in Singapore having an office in Pune, India. Analyse
whether Mike LLC would be called as a foreign company as per the provisions
of the Companies Act, 20137 Also explain the meaning of foreign company.
Ans: Mike LLC Is incorporated in Singopore and having o ploce of business in
Pune, India. Since, Mike LLC is incorporated outside Indio and having o Ploce of
busingss in India, hence it is o foreign Company.
Foreign Company [Section 2(42) of the Companies Act, 2013): It means any
company or body corporate ncorporated outside India which—
(il has a place of busingss in India whether by itself or through an agent, physically
or through electronlic mode; and
(i) conducts any business activity in India in any other manner.




Applecoble Tor May & Moy D074

Chapter 7: The Negotiable Instruments Act, 1881

Question 1 (Study Material)
M drew a cheque amounting to ¥2 lakh payable to N and subsequently
delivered to him. After receipt of cheque N indorsed the same to C but kept it
in his sofe locker. After sometime, N died, and P found the cheque in MN's safe
locker. Does this amount to Indorsement under the Negotiable Instruments Act,
18812
Ans: Mo, P does not become the holder of the cheque os the negotiation was not
completed by delivery of the cheque to him. (Section 48, the Megotiable
Instruments Act, 1B81)

Question 2 (Study Material)
M owies money to M. Therefore, he make: a promissory note for the amount
in Favar of N, for safety of transmission he cuts the note in half and posts one
half to M. He then changes his mind and calls upon N to return the half of the
note which he hod sent. M requires M to send the other half of the promissory
note. Decide how rights of the parties are to be adjusted.
Ans: The question arising in this problem is whether the making of promissory note
is complete when one half of the note waos delivered to M. Under Section 44 of the
M.l Act, 1BB1, the moking of o Promissory Mote (P/MN) is completed by delivery,
actual or constructive, Dalivery refers 1o the whole of the instrument and not merely
a part of it. Delivery of half instrument connot be treated as constructive delivery
of the whole. 5o, the claim of M to have the other half of the P/M sent to him is not
maintainable.
M is justified in demanding the return of the first half sent by him. He con change
his mind and refuse to send the other half of the P/M.

Question 3 (Study Material)
Bholenath drew a cheque in favour of Surendar. After having issuved the
cheque; Bholenath requested Surendar not to present the cheque for payment
and gave a stop payment request to the bank in respect of the cheque issued
to Surendar. Decide, under the provisions of the Negotioble Instruments Act,
1881 whether the said acts of Bholenath constitute an offence?
Ans: As per the focts stated in the guestion, Bholenath [drower] after having issved
the cheque, informs Surendar [drawee) not to present the cheque for poyment and
as well gove a stop poyment request 1o the bank in respect of the chegue isswed
to Surendar,
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Section 138 of the Megotiable Instruments Act, 1BB1, is o penal provision in the
sense that once a cheque i5 drawn on an account maintained by the drawer with
his bonker for poyment of any omount of money to oncther person out of thot
account for the discharge in whole or In part of any debt or liability, s informed
by the bonk unpaid either because of insufficiency of funds to honour the cheques
or the omount exceeding the arrangement made with the bank, such o person shall
be deemed to have committed an offence.

Once o cheque is issved by the drawer, o presumption under Section 1379 of the
Megotiable Instruments Act, 1BB1 follows and merely becouse the drawer issues
a notice thereafter to the drowee or to the bank for stoppage of payment, it will
not preclude an action under Section 138.

Alsg, Section 140 of the Megotiable Instruments Act, 1881, specifies absolute
liability of the drowar of the cheque for commission of an offence under the section
138 of the Act. Section 140 states that it shall not be o detence in o prosecution
for on offence under section 138 that the drower hod no reason to believe when
hi izzued the chegue that the cheque may be dishonoured on presentment for the
regsons stated in that section,

Accordingly, the act of Bholenath, i.e., his request of stop payment constitutes an
offence under the provisions of the Megotioble Instruments Act, 1881,

Question 4 (Study Material)
Roma executes a promissory note in the following form, | promise to pay a

sum of #10,000 after three months’. Decide whether the promissory note is o
wvalid promissory nohe.

Ans: The promissory note iz on unconditional promise in writing. In the aobove
question the amount is certain but the date and nome of payee is missing, thus
making it o bearer instrument. As per Reserve Bonk of Indio Act, 1934, o

promissory note connct be made poyoble to bearer - whether on demond or after
certain days. Hence, the instrument is illegal as per Resarve Bonk of India Act,
1734 ond cannot be legally enforced.
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