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CH. 1: THE INDIAN CON

UNIT 1: Nature of Contracts

post. Next day, Ra
Validity of the Act

following:

comes to hls knowle.gg

Facts of Case:

In given case Remaswami wants to sell his house to Ramana also sent
his acceptance by pest. Bui afterwards the next day : ' is mind and
sends a telegram for withdrawing his acceptance.

Conclusion:

1. Yes, the revocation of acceptance by Ramanathan (the acceptor) is valid.
g If Ramaswami opens _mehahag;____[qn_\jmsf (and this would be normally so in case of a PCI‘I’IO’_?

concluded. ’

[
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nplication is by law
uch implied
otherwise

eement are

. Ram sells the goodwill o his shop 1o:Shyam for &5 4
~ on such business forever and anywhere i India.

. 00,000 and promises not to carry

An Agreement between Prakash and Girish, there is A Condition that they will not
itute legal proceedings against each other without consent.

mamurthy, who is A Citizen of India, enters into An Agreement with An Alien friend.

id Agreef
d if the ob

- Void ¢ : A on Act, 1872 the confracts
the existence of

7 o
ab

o

+
of the Indian Contract Act, 1872,

5. Valid_Agreement: An agreement with alien friend.is .vah
enemy is void. : 5 &5

Question 4

Decide with reasons whether the following Agreements Are Valid or void under the
provisions of the Indian Contract Act, 1872:

1. Vijay Agrees with Saini fo sell his black horse for Rs 3,00,000. Unknown to both the
Parties, the horse was dead at the time of the Agreement.

" RY 1 INIRESH BANDHI |




traint of trade.
trained from
ent void,

orceable by

id due to the imposs|

Provision: [Indian Contract

Void and Tllegal Agreements: Acco
agreement not enforceable by law is void. The Act
which an agreement may be considered as void agreement.
of these factors is unlawfulness of object an

ity of the contract which makes it void. i »
he similarify between an illegal and a void agreement that in either

g 10‘58&']0” 2(9) of the Indiar Contract Act, an
S
has SPECi Ied var jous factors due to

d consideration of the contract f.e.,r i

Contract Act,

under the Indian

of the railway station

Answer: [Indian Contract Act, 1872]
1, Itis animplied'contract and A mi !

ied 153 Implied contrac
the implication is by law.and or by action. Section
contemplates;such implied contracts wheniit lays dowi that

acceptance is made otherwise than in words, the promise i

nira 5&'(.1‘,1872
ar as:such propoesal or

said to be implied.

n

. Obligation of finder of lost goods\tonrejurr\ them'to the true owner cannot be said to
arise out of a contract even in its remotest sense, as there is neither offer and
acceptance nor consent. These are said to be quasi-contracts.

It is created by law under certain circumstances. The law creates and enforces legal
rights and obligations when no real contract exist. Such obligations are known as quasi-
contracts. In other words, it is a contract in which there is no intention on part of

BY CAINDRESH GANCH) |



invitation to offer?

Answer: -

nder Section

section 7 of the Indig
: alified and is also expressed
ibes the manner in which
must be accepted,

acceptance
. May be general or specific
. May be expressed or implied
i. Astatement of price is notan 6ff‘s.r
_/tﬁge mode of acceptance is 3, Offer and an Invitation to an offer: 4 : S
Janner__Buti he proposer does a. Intermsof Section2(a)of the Act, anoffer is the final expression of willingness
orescribed affer it has been by the offer or to be bound by the offer should the other party chooses to
accept it

consented to the acceptance.

_ On the other hand, offers made with the intention to negotiate or offers to
: B i farce sends receive offers are known as invitation to offer. Thus, where a party without
Example: If the offeror prescribes acceptance through messenger anc © i expressing his final willingness proposes certain terms on which he is willing to
acceptance by email, there is no acceptance of the offer if the offeror informs the of feree negotiate he does not make an of fer, but only invites the other party to make an
that the acceptance is not according to the mode prescribed. But if the offeror of fer on those terms. Hence, the only thing that is required is the willingness of
the offeree to abide by the terms of offer.




€ nf}qrs and precedes a definite offer.

sed’ ot availito turn the

eree, even if it
——

eptance

hat his silence amount to
problem, if B remains

In above case Ms. Lovely looked a
rushed to shop-keeper for purchase

Provision: [India

Modes of revocation of éffer an
1. By noticerof revocnhon

condition precedent to acceptance the proposal gets revoked.

. By death or insanity: Death or insanity of the proposer would result in automatic
revocation of the proposal but only if the fact of death or insanity comes to the
knowledge of the acceptor.

. By counteroffer

. By the non- acceptance of the offer according to the prescribed or usual mode

: By Subsequen‘r |IIe90I|Ty

[ B i i l




ceases to be

It may be
greemeﬂ‘r".

e itself the

ignorant of the act that the
was impossible from the

t enforceable by law,

110,000 who will give
n makr’ng some ef’

adverﬂsemenfs in newspaper for sale are not ofﬂ/ar, These are merely mvrmflons to pubhc
to make an of fer. An invitation to offer is an act precedent to making an offer.

~ Acceptance of an invitation to an offer does not result in the contract and only an offer

appoint him.
Pratham th
Later, the

The communication by. third
Yhe.rgfgr‘e no valld confract was formed be.fwe.en

ed to offgn:orfby»’
third person:




is favour an
fed sum. In
not furnished
n Contract

proposition clear.

or an agreement may
jisee or any a person who is

m stranger to
. request or

nown as a
In other

though he

. : : s« | e he Settlement: e reduced info
essentially means tha i C rai ‘ » : o ily.y ot S ; to the settlement ?
person. However, it fo there can b may enforce the agreement. ; g : 5

c) In the case of certain marriag e contra

: 5 ‘r_nulé member can enforce a provision
for marriage expenses made on the partition of the Hindu Undivided Family.

d) In the case of assignment of a contract, when the benefit under a contract has been
1. Tn the given problem, Mr. Balwant has entered into a contract with Ms. Reema, 1 assigned, the assignee can enforce the contract.

but Mr. Sawant has not given any—consideration to Ms. Reema but the < e) Acknowledgement or estoppel - where the promisor by his conduct acknowledges

consideration did flow from Mr. Balwant to Ms. Reema and such consideratior himself as an agent of the third party, it would result into a binding obligation towa

third party.
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onsideration is void*

must be
n is_void. A gnat
> binding in honor, D

the Indian | R
ntwithout | 8 | 0t Lol At

and made on
accountiofnatura : ‘ e figs'sfanding in a near | Legal Rules Regarding Consideration
relation fo e Bt ceable _at even if there is no ‘ ;
copsiaepation diaffection, promises o give his 1. Consideration must move at the desire of the PEQM_: Consideration must be offered

o This is a valid contract. by the promisee or the third party.at the desire or request of the promisor. This implies
“return” element of consideration

b. Compensation for services voluntarily rendered: Section 25(2) provides that : : _ :

som:'rhin which the promisor was legzlly compelled to do; (iii) and the promisor 2. Consideration may move from promisee or any other persor: T IndicicersidEiENSIEN

. g at the ti b ot d heth : P ompetent 1o proceed from the promisee or any other person who is not a party to the contract. In

was in existence e time when the act was done wheTher P ] other words, there can be a stranger to a consideration but not stranger to a contract
contract or not (iv) the promisor must agree now to compensate the promise. Thus,

when A finds B's purse and gives if to him and B promises to give A * 50, « - |

[




mﬂ_dn,m ¢
> with the promis
ould regard as having St

: The performance

consideration for a contract.
out consideration. Hence

lusory. T tis legally or

¢ pﬁysical ‘

Only presence
ral or opposed

h made aw
resh failed to pay the spe€
suit against Mr. Ri
applicable provisions of the Con

Provision: [I

of elements in

. Domestic and sacial a
into three groups, which are
friend's relations and thirdly.

Facts of case:

In above case Mr. Ramesh promisé:i\ his wife to pay:

on her birthday. Mrs. Lali insisted her:husband o make a written agreement if he really
loved her, Mr. Ramesh did same and written agreement was registered under law but he
fails o pay specified amount and Mrs. Lali-wants to file a suit against Mr. Ramesh.

Conclusion:

Here, in the given circumstance wife will not be able to recover the amount as it was a
social agreement and the parties did not intend to create any legal relations



the pro isions of the Indiani€ontract Act,
iciple prlvnty of consideration’.

on
act valid and it can flow

ts to m

(d), it is not

onsideration for it 2 immaterial

other person.

, held that the
pted-principle of

Facts of case:

fered inf:a éonfmc? with Mr. Mohanlal, but Mr.
b Mr Moh’&nial, but the consideration did flow
from Mr. Sohanlal to Mr. Mohanlal on the behalf of Mr. Chotelal and such consideration
from third party is sufficient to enforce the promise of Mr. Mohanlal to allow Mr.
Chotelal to use 1 acre of land

1. Inthe given roblan, ]
Chotelal has not given any considera

Conclusion:

In such a > Sl
considerati 0. ‘ led to flie a peti
execution o

ng_two sons and one married

ade without

uffecflon between par‘rnes sf ndmg in a near re|u1'mﬁ ‘ro ecc o'rh

In the instant case, the transfer of house made by Mr. an Lal Birla on account of natural
love and affection between the parties standing i near relation to each other is written but

not registered.

Hence, this transfer is not enforceable, and his daughter cannot get the house as gift under
the Indian Contract Act, 1872.




imhis own account
pact Act, 1872.

sistant to Y who is Chartereq . < @
; . e ce er theiprovisions
practice as a chartered [ nfluence und : provision
ercion, undue influence,
son whose consent

‘ .¢'anélusioh
Therefore,
by ‘X' with

Therefore,

s him from
cuted in favour
ecome a partner in a

However, the father of the student perstad

4 i } | partnership firm. However, he may, wnth ﬂ\e. consent of all pqr’mers be admitted to the
the student can sue the teacher. Y benefits of partnership,

For example: A promissory note duly executed in favour of a minor is not void and an be
sued upon by him, because he though incompetent to contract, may yet accept a benefit.




ract Act, 1872, every(pe
cording to the law to whi

ectio
for the ‘
‘minor is notp lly li ce of necessaries s

be entitled to clail gg&

his condlfroﬂ«ﬂﬁ?

eo Df
3 On due date Ishaan fails to pay th um to VishalNow Vishal wants to recover the amount
of loan from Ishaan out of his assets.

Conclusion:
Thus, according to the above provision, Vishal will be entitled to recover the amount of loan |
given to Ishaan for payment of the college fees from the property of the minor.

%ﬁe other perso nder ‘rhe Indlan Contrncf- ct, 1
Answer: -

Provision: [Indian Contract Act,

it is presumed by law that y
Unconscnonable bqrgcuns are witr

Conclusion:

Above are circumstances.in which p
other person under the Indian Contract A

Question 6

Explain the concept of 'misrepr‘esen'rcﬂbn' in matfers of contract. -Sohan induced Suraj to
buy his motorcycle saying that it was in a very good condition. After taking the motorcycle,
Suraj complained that there were many defects in the motorcycle. Sohan proposed to get it
repaired and promised to pay 40% cost of repairs After a few days, the. motorcycle did not
work at all. Now Suraj wants to rescind the contract. Decide giving reasons whether Suraj
can rescind the contract?



gntation t;):_fﬁe othe !
e right to rescind the'cont
a:benefit under the c:

| provisions of

Answer: -

Pro

vision: [Indian Contract Act, 1872
o N e
\ V. g
1. According to Section 11 of the Indian Contract Act, 1872, every person is competent to
contract who is of the age of majority according to the law to which he is sub ject, and who
is of sound mind and is not disqualified from contracting by any law to which he is subject.

minor is not personally liable +
for the purpose, the supplie
or services which are

Question 8

P sells by auction to Q a horse which P kpowg‘fo be unsotnd. The horse appears to be sound
but P knows about the unsoundness of.the horse.<Is this contract valid in the following
circumstances: AN

a) If P says nothing about the unsoundness of the horse to Q.
b) If P says nothing about it to Q who is P's daughter who has Jjust come of age.

c) If Q says to P "If you do not deny it, I shall assume that the horse is sound. P says
nothing.




c) causing, however,,ir'\miceri’ﬂy, a pa
substance of the thing which is 1

a o

hip exists between P and his
e amounts to fraud.

tract Act,

Explain the/conc
buy his motore

Suraj complaj ere cts in the Explain the term ‘Coercion
repaired q 3 -5 Aftel /s, t 1872. Benn,, N

5 3 | Answer: =Provision: [’I‘nﬂ‘iqucbntr?xcf ct,

L. Coercion' is the committing; or threatening to commit, any
Penal Code or the unlawful detaining; or threafening to detain any property, to the
he intention of causing any person to enter into

work at all,
| prejudice of any person whatever, with-t

: il o
den by the Indian

Answer: - | T 0
an agreement."

Lrovision: [Section 18 of Indian Co
According to Section 18 of the Indian Contract Act, 1872, misrepresentation means and
2. Effects of coercion under section 19 of Indian Contract Act, 1872:
a. Contract induced by coercion is voidable at the option of the party whose consent

a) the positive assertion, in @ manner not warranted by the information of the person
was so obtained,

includes-

making it, of that which is not true, though he believes it to be true.




Enforceability |

Premium

Provision: [Indidn Confract Ac

Definition o‘f“Fr"o_qd‘u_ridef‘ Sectio
committed by a party \‘r‘o*g": contract, or w
deceive another party théref\c; or his agen
a) the suggestion,.as afact, o

true. S SO W 4
b) the active concealment of a fact by one having knowledge or belief of the fact.
¢) a promise made without any intention of performing it.
d) any other act fitted to deceive.

believe it o be



states
person

i.

| 3 ;i'heruf S C

4. Under the followi

a) Duty of person to spe:
the duty of the person ob
this category:

N
a person to enter into q cq
that, regard being

unless his silence is, in

fo the other party
o SO
ubject matter of the cc

hfr-qc' b
had to

es.of the case are such that it is
. Following contracts come within

Fiduciary Relationship: Here, the person in whom confidence is reposed

|s’c ml'»’der a <{ufy To.act with utmost good faith and make full disclosure
or dlf material facts concerning the agreement, known to him

The essentials of Undue Influence

1. Relation betwé‘en-iﬂ_\ef pq,-ﬁé's; A

2. Position to dominate the will::Relation between the par:
s A 2 SEes
rson is deemed to be

one of them is in a position to dominate the will of the'c pe!
in such position in the following circumstances: =

a) Real and apparent authority: Where a person holds a real autherity over the other as in
the case of master and servant, doctor and patient and etc.

b) Fiduciary relationship: Where relation of trust and confidence exists between the parfie
to a contract. Such type of relationship exists between father and son, solicitondaX
client, husband and wife, creditor and debtor, etc.

)




Cong,

person is temporarily op Permaneny. |

stress, illness or of old age.

the parties to a contract is in q POsition 4,
ontract is apparently unconscionab|e I_.eo%
pust have been obtained by Undu:

mostly in money lending

aran agreed to purchase wooden table for his study room from Mr. X. Table was in good
! condition and was examined by Karan before purchasing. He found no defects in it and paid
§ 220,000 for that table. Later on, it was found that one leg of table is broken, and Mr. X has
pasted the wood and tried to hide the defects in the table, Can Karan return the table and!’
claim the amount back? Discuss the same with reference to Indian Contract Act, 1872,

As per Section 17 of Indian Contract Act, 1872, "A false representation of material facts

when made intentionally to deceive the other party to induce him to enter into a contract is
termed as a fraud.”

Section 17(2) further states about.q
or hides some material fact:
not able to know the truth, in
then a fraud is commif

limentalWhen a party intentionally conceals

Answer: -

According 10 Section 24 of the Indian Contract Act, 1872, inan ¢
of the object is legal and t

illegal. the questior
enforceability of such agreements. ;

N 4

Where the '399[ .and illegal part can be severed and divideci; and_se; ur;ied, lawful part o
object is enforceable, and the unlawful part o%ﬂd.

In the given case, A sells the house'to B, is a.valid transaction




hhouse is illegal and
valid agreement and gambling e
a loan amount for purchasing a Inptop He gave his :xpenswe wa
loan of X40,000. He was very happy to getsRF40,000 and quickly went fo ﬂ‘ '““"kﬂ and§
purchased a laptop worth 230,000, Hedhi 1
ot to Dr. Thunjhunwalg i on a pleasure trip.

e condition thqt Later on, Rahul realized that his
like this to the sha
back. Also, he re

he holds a
relation to
is temporal

Section 19A

ordered by the cour? to reTurn the Inpfop (which w

Question 1 9

“An cgreemenT the meaning of wl:u,ch is.not certain, is void". Discuss.

" i Answer -
applied by doctor. Hence, Dr. Jhunjhunwala cannot recover the amount of promissory note | |
but can claim his normal consultation fee from Chandan. Ag
1872): An agreement, the meaning of which is not certain, is void, but where the meaning

twm&mabhmmgmnmmw_md.
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. Afterwards Vijay became ins‘dfv*ent and éunvq‘nly pay o
which Sanjay is compelled fo'pay the whole amount to Kar

Conclusion:

Therefore, by considering the above provisions and facts of the case here Sanjay paid the
whole amount %6,00,000 to Kartik. He will receive 250,000 from Vijay (1/4th of
£2,00,000) and 22,75,000 from Ajay (¥2,00 1000 of his part of debt and %75 000 of the
debt of 1,50,000 from Vijay's part which shall be pgii by Sanjay & Ajay due to olv ncy,

of Vijay.) :

Y CAWORESH GANDH |




absence of

contribute

of Rs. 60,000 to B

balance amou

Question 4

What is a wagering agreement?
transactions butiare not void.

| Therefore,
- | amount %3,00,08 D i 00, 00) and ¥1,40,000
from Z (%1,00,000 of his part af de ),000/0f the debf of X 80 Answer: -

An agreement by way of a wager is void. It is an‘agreement involving payment of a sum of

money upon the determination of an uncertain event. The essence of a wager is that each
side should stand to win or lose, depending on the way an uncertain event takes place in
¢ to which the chance is taken and in the occurrence of which neither of the parties

referenc
has legitimate interest.
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0ods to tain day
4 ay. A's representatives are bound to deliver the

‘Section 30). In case of | to A's representatives.
ntribute a fixed sum fop q?

so contributed is paid fo the Example 2

A promises to paint a picture for B bffla'certainiday, afia certain price. A dies befol

day. The contract cannot be enfé r n

involves use of personal skill.

ions in which
it to wagers | . Analysis of Se

i B d)

Conclusion: i e
Thus, from above it caritbe drawn that:

Question 6 Q,e,? SN
heir respective A

od under the provisions of | | X, ¥ and Z jointly borrowed ¥50,000 from A. The whole amount was repai
Decide in the light of the Indian Contract. Act, 1872 whether:
(i) Y canrecover the contribution fromX.and Z,

2. Promises bind the representatives of the promisor in case of death of such promisor (i) Legal representatives of X are liable in case of death of X,
before performance, unless a contrary intention appears from the contract. (i) Y can recover the contribution from the assets, in case Z becomes insolvent.

the Contract Act or of any other law.
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provid
The borrower Mr. Datumal asked for
provided the loan in parts at differ
remaining ¥50,000 on 03.03.20169.

On 10.03.2019 Mr. Datumal while paying off part 375,000 to Mr. Sonumal insisted that the
lender should adjusted $50,000 towards the loan taken on-03.03.2019 and balance as agamsf‘

the loan on 26.02.2015.

ecof express agn

0 OF MOre persons hg,,
from the contract, al

ive jointly with the survivopg |

.0 all jointly must fulgj)

promisors. The

and severg|"

Jjoint promisors
promisors. The promisorsimay compel

the joint promisors makes
ear the loss arising from

promisors.

. Whether the contention of Mr. Datumal correct
Contract Act, 18727 o o e

. What would be the answer in case the bof
repayment?

. What would the mode of adjus
Sonumal nor Mr. Datumal insist

Answer: -
Provision:

proportionately.

Conclusion:

appropriation of repayment of debt.

ment in case neither Mr.

. If the debts are of equal standing, ?he payments shull be upphed in dns:hurge of each

1. Therefore, the contention of Mr, Datumal is correct and he can specify the manner of

| BY CA INDRESH GANDHI




promisor})
from g

without saying anything, by conduc ghy'ﬂ had given his assent 1'0, Com;::ut:
contract. Mr. Singhania cannot Termma'r ‘the contract however he can claim g

from Mr. Sonu.

(©)In case Mr. Singhania allows Mr. Mika to perform in the third week without saymgz
nything, by conduct, Mr. Singhania had given his assent for performance by third partys
Now M. Singhania cannot terminate the contract nor can claim any damages from M

nu,

In both the cases, the h'ole '(promis_e‘e)» . at has been
suffered as a result,of breach.




from performing a
contract with M. _de
Shanti Traders the amount of compensatic hich an clai
legal provisions of the ZAdian Contrac , 1872 -
-Z] ; Answer:
~h of contract occurring time fixed
promisor,_refuses altogethe erform his !
e aved: TeWheo v : IS entitled to
or damage
| course of things from such
ach of confract 2 ) AKDE Ie ) , to be likely to result
ble himself ;
he contract,

Provision: [Se: 7 i "act Acti1B ;

zg&g,pagas from

'mance; or

ing the loss or
emedying the
inconvenience caused by the non = performnnce of the contract must be taken into

fort t of the other party as well
. o
= tisown, ‘“"d the guilty party, if he'so cndes on re-consideration, may still perform e

his part of the contract and can take advanfage of any supervening impossibility, which .
f Facts of Case:
may have the effect of discharging the contract. Facts of Case

1. Ingiven case M Itd contracted to make & deliver certain machinery for Rs. 1150 lakhs to
Shanti Traders but due to labour strike, M Itd could not manufacture the machinery.

[BYCA munesu EANDHI




hyhad naturaly |

fto make tq

| June 2017 ifol
| deliver the m
another

Conclusion: -

s ik esis ‘ Applying thelaboe principle of
dian Contract | the loss of P.s 1.25 Iukhs (i.e. Rs 2

Regarding the amount of compensation which Gupta Tradersiwere co pe.lled to make to
Zenith Traders, it depends upon the fact whether PM/Ltd! knew about the contract of Gupta

Traders for supply of the contracted machinery 1o Zenith Traders on the specified date. If
receive, from the party who has br‘okgn fhe confracf compensation for any loss or damage so, PM Ltd. is also Obliged to reimburse the compensation, which Gupta Traders had to pay

caused to him thereby, which naturally arose in the usual course of things from such || to Zenith Traders for breach of contract. Otherwise, PM Ltd. is not liable for that
breach, or which the parties knew, when they made the contract, to be likely to result
from the breach of it.
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ers by such breachSislentit|eq o

Bensation for any loss or dgmqgt_”
pse of things from sueh.
e likely to resyls

damage from a breach o

inconvenience caused by the non - P
account,

Facts of case:

Ce of the contract must be taken intq ||

The problem asked in this question is based on the provisions of Section 73 of the Indj
Contract Act, 1872. In the instant case X’ had intimated to 'Z' that he was purchasing’
s

Water bottles x 0.50 pai se
contracted selling price 1o
performance of his contrac

anticipafed breach of  contract

later dafe detailed calculations and the neces:

unconscionable and has'fio.comparison to the loss suffered by the p

3. terms of Section 74 of the Act "whzrg a qontrgc‘r"hds been broken, if a sum is named in

the contract as the amount to be paid in case of such breach, or if the contract contains
any other stipulation by way of\pe.nahy,lfha party complaining of the br:each is entitled,
whether or hot actual damages or loss is proved to have been caused thereby, to receive
from the other’ party “who has broken the contract, a reasonable compensation not
exceeding the amount so named, or as the case may be the penalty stipulated for.
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'j,.  cases where the

reach of contract, contained

anothe : \indicafe an | s
e paid fora femuneration :

e to pay. Quantuf

Provision:

broken, the par 2
has broki

because of the breach,

4. The object of allowing a claim on quantum| e}‘u tis to recompensate the party or person

for value of work which he has done. Damnges are compensatory in nature while quantum : ; 3 7 2

meruit is restitutory. It is but reasonable compensation awarded on implication of a || from a breach of contract, the means, which existed of remedying the inconvenience
contract to remunemfbe ! caused by the non-performance of the contract, must be taken into account

. The explanation to the section further prdviydes that in estimating the loss or damage

5. The claim for quantum meruit arises in the following cases:
a) when an agceement is discovered to be void or when a contract becomes

| BY CA INDRESH GANDH |




t"'“"h'bmonm,,,ve U e e eroneriaTD s ERR e
»uufhormﬁ The goods
@n account of such breq
profits under the T d;

Answer: -

Provision: [I)

course of things from the

| mlﬂed by a party, the
he usual course of

brought to ti

b) The performance of The‘ct‘)(ﬂ' 1

If no specidl of some event.

In the given:ca: ‘ g 3 R | The happening of the evehf ls unce
exhibition, how ; ) <7 | The evenion which The perf

o e the contract.ie., it does noff rm
Since the goods'y ;

constitute
i af ] here ‘ the contract. The: even should ne
recover only the loss o %

, nor the

5 i consideration for the promise.
Special circumstances w q I"i}? SRS | The contingent, evenishould not be The. mere will of: the promiso
proﬁrs W, 5 3

event is within the promisor's will, but not merzly his will, it may be a contingent
contract. X

wever, where the

4. The rules regarding the contingent contract are as follows"

a) Contingent contract dependent on the happening of an uncertain future cannot

be enforced until the even has happened. If the even becomes impossible, such
contracts become void. (Sec.32).




o be absolute when 'rhey
i t contract, on the
ollateral o such.

y @ contrac
ontract. Such

2.Suchac

~ has littleforn Finity with a in g v. / i ) ’ nd a0
ool e s L i

7%

o

consideration for

the exp

3. The salient f

a) It does no
s S i dependent on ‘the-happening.of an uncertain future cannot be
&) The right under it is always a right tomoney and generally though not always fo a || 1) Contingent contract dep e nappening
) e dafi d surn :; :n 'se: g ’ /M ¢ enforced until the event has happened. If the’event becomes impossible, such contracts
Ui on | 3 .
; 4 | become void. (Section 32).

d) Such aright is available against specific person(s) and not against the whole world.

2) Where a contingent contract is to be performed if a particular event does not happen
performance can be enforced only when happening of that event becomes impossible

(Section 33).

A suit for its breach may be filed in the same way as in case of a complete contract

["ov na INNDESH RANDHI |




give rise to certain Specifi |
n as “quasi-contracts” as

o
3. The sali

a) Claim for necessaries supp
supplying necessaries of life to persons who are incapable of contracting is entitled
to claim the price from the other person's property. Similarly, where money is paid
to such persons for purchase of necessaries, reimbursement can be claimed.

U of all the custe
o&r the same to 1
& a week, he went ba
sed to retyrnit back’
Manager? .
Answer: -
Provision: [Indian Contract Act;1872]

1, Finder may claim compensation for the frouble and expenses incurred by him to preserve
the goods and fo find out: the true owner. 4 : o

2. If the owner refuses to pay éompensatior( then may retain the goods until he receives it.
However, he cannot make a suit for this. 4

3. If any reward has been announced by the owner, he has a right to claim such reward. He
can cvgrliugf/om.,r‘elqr‘d. : :

4, Normally he cannot sale the goods but when real owner is not found out with reasonable
diligence, or if owner refuses Yo pay lawful charges then he can sale in the market if i

BV CAINDRESH GANDH |
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MISCELLANEOU

t 10 do or not +, do
10t happen* js

s-to do or not fo:
becomes void if, at the
time fixed, such

ial impossibility of e

Time,is essen
rotten; The con

< : ; :
Such contract is of person _ ot du occurrence
of an event resulting in impossi

<

. X ‘\‘ 4
Such contract is discharged without per'for'_r'nnnce because of subsequent illegality
nature of the contract




Provision: [The Sale of Goods Act, 1930]
The following elements must co-exist 5o as to canstitute a contract of sale of goods under
the Sale of Goods Act, 1530,

¢ The:ﬂnisl_be at least two parti

. The subject matter of the ¢

- A price in money (not.in Kind)

ere both the
1o a contract, 1

c) Tagreestosell to S all thzrohunges‘which\‘yill be produced in h
& : ﬂ ‘kle %}l,a - o o

Answer: -

Provision: [The Sale of Goods Act, 1930]

a) A wholesaler of cotton has :;oqug_lg_s_innhj;gndnwn#&pg&esﬂ;{;ll5£_ es¢
1 — | bales were szwﬂﬁﬂmbqtion the goods becories ascertained, In this
unascertained gaods. rf the oo e ; g Specnfac 900ds and not 1o case, the contract is for the sale of ascertained goods, as the cotton bales to be sold are
goods, the Perishing of even th : ty i amqudnY'fY of unascerteined | | identified and agreed after the formation of the contract.

seller will not relieve hj i . €1 900ds in the possess; +
m of his obligation to deliver | gl °f the
% 2 he goods, b) If A agrees to sell to B one packet of salt out of the lot of one hundred packets lying in

his shop, it is a sale of unascertained goods because it is not known which




o lain the provisions of law relating to unpaid seller's 'right of lien’ ﬂﬂdd"""gu“
qh; “right of stoppage the goods in transit”.

)

Answer: -

Provision: [The Sale of Goods Act i

Fofisale. When shall q b

the Sqle of Goy
The legal provisions regarding has been stated from

ated as follows:

n of them is

purpose of the contmk‘ Whef'eq_.,
e of the contract.
g right
iy, the ag
zks
l'as breach of war
of condition,

ods Act
circumstar
>

y the seller,

c) bywaiver thereof Z :
s . The unpaid seller’of the goods; hcvmg alien ‘rhereon ,does not lose his he.n by reason only
405, f a warranty that he has obtained a decree to the price of the goods
B . Right of lien and Right to stoppage the goods in transit- Distinction:

a) The essence of aright of lien is to.refainpossession whereas the right of stoppage

in transit is right to regain possession. " ¥

b) Seller should be in possession of goods under lien while in stoppage in transit

i. Seller should have parted with the possession
ii, possession should be with a carrier and
Buyer has not acquired the possession.

¢) Where the cam‘%le is non

-Severable
gaods or any part fhereof and felb

The buyer has accepte g the whole




Position of .Mr‘.ub:

Mr. D sold some goods to Mr. E for Rs 5,0¢
On due date Mr. E refused to pay far
45(1) of the Sale of Goods Act 19:

when the whole of the p

right of action for

against the go

a) Suit for price
In the mentiche

| 3. However, the
are fulfilled:

of the goods from .
on The  price W when it becomes due

- = — - -
——-

d) The.buyerm J 7, ’ ‘ : N\
e) The right is suszcf to provis ; ‘

Mr. D sald some goods to Mr. E for Rs 5,00,000 on 15 days credit. Mr. D delivered the goods,

On due date Mr. E refused fo pay for it. State the position and rights of Mr. D as per the
Sale of 6oods Act, 1930

e

v ns minArai naunim




s Act 19307 Whtn

sold. Therefore,

or if he depengs Wpon
y body exccpﬁng

y implication, makes
the goods and relies ||
a description which it is jp
s'tosuppl) seller must supply the goods which
shall be fit for the buyer's purpost Section16(1),
b) Sale under a patent or trade name: In the case of a contract for the sale of a

< Merd.mnmb‘e quality: Where 9oods are bought by deSCf“Pfion from a seiler
deals in gcods of that description (whether he s in the manufacturer o

f ‘Sale by sample’ under the

2. Irfplied Warrants under The Sale of Goods/Act

‘é/ a) Warranty of quiet gossession [Section 14(b > : 1
In o contract of sale, unless there is a contrary intentio there is qn implied
warranty that the buyer shall have and enjoy ﬂmsgéégion of the goods. If the
buyer is in any way distributed in the enjoyment of the goods in consequence of
the seller's defective title to sell, he can Vc@rl\jﬁnmqgesi from ﬂ:)g;rsg\ler.

b) Warranty of freedom from encumbrances [Section 14(c)}:
The buyer is entitled to a further warranty that the goods are not subject

| BY CAINCRESH GANDHI |



[szcnon 16(3)). An impi;
ose may be annexed by '
e

hen shall a ‘breach of
Salelof Goods Act, 1930p

Provision: [The Sale ot ¢ : : ; } i i i to 1 i e breach of

1. Diff
a) A

an claim damage only, |/ constr
whereas a breach of | dwarranty mjhg._gqntnuct.\

warranty cannot be ti S ¢ | Facts of Case:

In the instant case, the term that the ‘car should be suitable for touring purposes’ is a
condition of the contract, It is so vital that its non-fulfilment defeats the very purpose for
which Ram purchases the car.

2. According to Section 13 of the Sale of Goods Act, 1930 a breach of condition may be
treated as breach of warranty in following circumstances:
a) Where a contract of sale is subject to any condition to be fulfilled by the seller,
the buyer may waive the condition: :
b) Where the buyer elects to treat the breach of condition as breach of a warran

Conclusion:

Ram is therefore entitled to reject the car and have refund of the price.

-




ciglnr purpos,
eptions, if any.

)
law of sale of
3 o
fithe buyer b ﬂw&

o

or of partid

is mind active and's} ould be cquyo,
suffer the conseq P'chu of lagy |
n.or guarantee by the sellen |

Where the good |
correspond with the descri

Where the goods are bought by description from a seller who deals in goods of that

description there is an implied condition that the goods shall be of merchantabie quality, ||
The rule of Caveat Emptor is not applicable. But where the

this rule shall apply if the defects were such which ought

buyer has examined the goods,
to

is not applicable in case the
or either of the condition.

i ght to avoid the contract

and clam‘;&dxgb age
:

Answer: -
Provision: [The Sale of Go_ods Act, 1930]

1. Condition as to Merchantability [Section 16(2) of the et 1¢
Where goods are. bought by._description from a ; eller who«,de_.élls nigoods of that
de'si_r/iﬂ‘rion (whether he is.the manufacturer or‘,proaucéi-' or not), there is a@
condition that the goods shall'be of merchantable-quality

. Provided that, if the buyer has examined the-goods, there shall be no_implied-candition
as regards defects which such examination ought to have revealed .

. The expression "merchantable quality”, though not defined, nevertheless connotes goods
of such a quality and in such a condition a man of ordinary prudence would accept them as
goods of that Description. It does not imply any legal right or legal

['BY CA INDRESH GANDHI



implied condit; | : 3 St kR
shall be wh°|es°:“ For the purpose of making uniform fon
= : cloth from Vivek, but did not di
uniforms were prepared and

picked up a bottle of ¢co|g drink
~ Kl - ;
2 aparti plirpose only arises whe
i  biiyer relied on the seller’s skills

hand and injured hir 1.
round of br;qch :i

itness for the purpos

the buyer will not su edy from the sellé;

Essentials ofiS o
) Act, 1 )

The prob
[ 1830, which states ere goods.are bought _
gggds gfyfhar d ‘ s is an || Question 9 >
| implied condition/that ds'shall'be of I - e term present || Xy 0 .

er c A o ) 't 3 0 3 oot 8
:i case, the bottle must be proper b T il e o-tsiare purchased fon What are the Zonieque:ces of "destruction of goods" under.the Sale of'Goods Act, 1939,
self-use, they should be reasonably fit¥a R For which it is being used where the goods have been desfroyedoﬁer the agreement to sell but before the sale is
i affected. \

Answer: -

Provision: [The Sale of Goods Act, 1930]
1. Tnaccordance with the provisions of the Sale of Goods Act, 1930 as contained in Sectior

SLonclusion:
In the instant c?se, on an examination of the bottle of cold drink, it exploded and injured
the buyer. Applying the provision of Section 16(2), Mr. Amit would succeed in claim for

EY




What are th
Act, 19302 St

Answer: -

Provision: [The Sale of Goods Act, 1930]

1. The following are implied conditions in d contract:of sale by sample in accordance with

Section 17 of the Sale of Goods Act, 1930 i

a) that the bulk shall:correspond with the sample 0 quality T 17

b) that the buyer shall have a reasonable opportunity ghcomparing ¥he Sulk with the
z sample. ‘ :
¢) that the goods shall be free from any defect, rendering Them merChqumle' Which

would not be apparent ona reasonable examination of the sample [Section 17(2)

2. Implied Warrants under The Sale of Goods Act,1930 are as follows:

a) Warranty of quiet possession [Section 14(b)J: ‘ _ -
In a contract of sale, unless there is a contrary intention, there is an implieg.

warranty that the buyer shall have and enjoy quiet possession of the goods

disturbed by reasqn
favour of any third %

warranty. Y. he
b) Warranty as Yo quality or f;
An implied warranty qs N -

o0 ds:

t the goods
Band that the
l€ldanger, otherwise

A sale made by a m Dyt B 3 )
) titlé t‘)Yﬂ\ (:‘cuntfle 9gent of the goods or document.of title to 9o ‘{-%.wou\d pass
& buyer in the following circumstances. namely = wmE

a) if he was in i |
possession of the goods or documents with the consent of the owner

b) if the sale was made by hj
Y him when acting in t i A
mercantile agent and i
i 1 . :
c) if the buyer had acted in good faith and has at the time of the contract of sale,

207 ;\o‘hce of the fact that the seller had no authority Yo sell. (Proviso o Section




,sg:ads— hds the sole possession ‘,f_
s the property.in the goods may be transferred 1o
ANENS s

?he'“ Wi
al

ity to sell. (Section 28), Sonp

delivery thereo
title to then

! ‘ 5 e < ]

----- L‘Yf".-ObfﬂiﬂQﬂP.O_S_SQ‘SJQB_QEfQ!'G._tb:;E F"fii—:ysessgh of ‘fhe goods before‘r;‘
With the consent of seller obtain i n

- ai: ::Z; has passed to him, he may sell, pledge or °f'1’-5f”ﬂ5:ds' f: o fhef 900q

er 3 ’ |
!i :::prh::d Person, and if such person obtains deh@f’)’ O’;, r:'?ngr it g;:dq'.ld
{/ without notice of ;he lien or other right of the 0("9""91 sef :he BPiginal SEIien in r‘esps in
good faith ufr;f without notice of the lien or othér right o

ion 30(2)]:
of the goods, he would get a good title to them. [Section

ect

. 'S'Q@‘py-ga-q@g';qﬂ-”-e—’f It is right of lien or stoppage in transit resel)g
. Where on unpaid seller who had exercised his rig L
the goods, the buyer acquires a good title to' the goo

Uyep
[Section 54(3)].

ill give the purchas,
a) Sale by an official Receiver or liquidator of the company will g e

Mq
valid title.

i le under circumstanceg
: ds will get a valid tit »
b) Purchase of goods from a finder of goo e . th has, ‘
)) Sale by a pawnee under default of pawnor will give valid title to the purcha ok
c
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|
/

he i PEr-,én \
Jjoint owner in good faith and does not at the ime of y,.

g There is o implied warranty o cop, diti
of goods supplied undep a co

if any.
Answer: -

Provision: [The Sale of Goods Actiy
Provision:

1. Fitness as to quality or ge.
Where the buyer makes know

Where the goods are sold b

shall correspond with the d
4, Goods of Merchantable Quality:

Where the goods qre bought by

description there is an implied

quality. The rule of Caveat Empt
5. Sale by sample:

' BY CAINDRESH GANDH| j

has
Atracy of sale” p

; Purchased ynden 1S patent name o'y
no implied condition that the 900ds shql| be, fit for any particular
3. Goods sold by description:

Y description there is q
eseniption, Tf i+ 1S no

d active and shouldibe cautious

ir the consequences of lack

rand name, there is
Purpose..

N implied condition that the goods
150 then seller is responsible,

de.scr'np’rion from a
condition that the
Or 1S not applicable.

seller who deals in goods of that
goods shall be of merchantable




of frauds
ing some misréepl

I/

Lrovision: ]

1. Conditiol

2. Provided that, if the buyer has examined the goods; there shall be no implied conditis,
as regards defects which such examination ought to have revealed .
3. The expression "merchantable quality”, though not defined, nevertheless connoteg 9oods
of such a quality and in such a condition a man of ordinary prudence would accept them o
goods of that description, It does not imply any legal right or legal title to sel|.
Example: If a person orders motor horns from a manufacturer of horns, and the i

Ji

J

1.

~N

Facts of Case:

f

pvcal

E)aiﬂ‘lP,‘: A
was infecte

mercaﬂf“t ¢
0

misapproprigte

Provision

. The buyer of gaods from  mercanile

supplied F with milk.
d and died. Held, th

the ownenofie

would succeed.

The problem in | base,

contained in the proviso to Sectio o ‘

one.uhe e _cusfotnlary CotnESiohihis bl Dusiness has, os such .

sell goods, or o consign goods, fon the p Urbose of sale or 1_%
b o

on the security of goods [Section 2(9)].

either 1o

'O.raise money

gent, w|

drtitl ho has no quther:
sell, gets agood title 1o the goods if the fo| hor

/ from the principal 1o

lowing conditione o
" a) The agent should be in possession of E 205 are satisfied

00ds or docym: :
with the consent of the owner. cUments of title to the goods

a mercantile agent.

¢) The buyer should act in good faith,

d) The buyer should not have at the time of the
has no authority to sell.

ORESH EANDH



‘he wants to se for
e should not pe less h
ho buys the car in goog faiy, ‘:h»
money received from se/ of 1, the,
= ot
Cq

o
q
j

Purpose of sale. A, the buyer, there
| case, cannot recover

those 60 bales to be d.

elivere,

Conclusion:

Thcy could pack only'é
yed including

Hence the prop|, e

will vary acc;
was an acciden

already packed.
will bear the los:

ed'to e
be borne bY“M’I‘. Samye| 7 AuS.ioss urising due o fire -
the goods have ng Obales, the 5z

|

0 provides that unless otherwis | N

T S . g e d’
goods remain at the seller's risk until the property T”:;";:;;:f;:’:ed 10 the bu;"e

/ but when the property therein is fransferred to the buyer. M€atibyy,,. '8,

J 8¢
/ / / whether delivery has been made or not. k

2. Further Section ﬁa, read wiﬂ; Section 23 of theAct f”‘ovfdﬁs "‘“fdm acontracy ¢
sale of unascer'raihed éaads, ‘narprope“rf)_t in the goods is fra‘nsferr;e :o the buye,.'
and until" the goods are asgzrrained and where there.is con radc for _fhe o
unascertained or fufufe goods) by description, and goods of that ?SCf‘lp‘rron and
deliverable state are unconditionally appropriated to the contract, either by the q
with the assent of the buyer or by the buyer with the assent of the seller, the Pro
in the goods thereupon passes to the buyer.

SE”Q,.

PEr'fy

3. Such assent may be express or implied. Applying the aforesaid law to the fqctg of
case in hand, it is clear that Mr. Samuel has the right to select the good out of the

the
buly

and he has sent his men for same purpose.

‘ ’ nvAs ainnran rasno |




faith and has at the time of the contrqct of 5 3
rity to sell. (Proy; o,
ﬁ, 5,[@, had no authority 7( S0 to SeCh’on s_of othe
- Sale by an of ficial Receiven or
a valid title.

£ the joint owners; A
If one of the several joint owners of goods has the sole P on ot t
permission of the others the property in the goods may be fmnSfe"éd Ll
buys them from such a joint owner.in good faith and does not at the time o
of sale have notice that the seller has no authority to sell. (Section 28)

. Purchase: of goods from a fiﬁde.r ,o,f,"
hem With th circumstances;

ny person Who
f the Comf‘ﬂc?

Que f 2 *
3. Salebya Person in possession under voidable contract:
A buyer would acquire q good title to the goods sold to hi
Possession of the goods under a contract voidable on +
misrepresentation or undye influence provided that the c

sl il ’ _ Referring to the provisions of the Sale of Goods Act, 1930, state the circumstances under
R a9 obtainey which when goods are delivered 1o the buyes
he ground of coercion, fpq,.

r “on approval"
- similar terms, the property therein passes t
ontract E

or “on sale or return®” or other
0 the buyer.
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| Answer: -

Provision: (The Sale

1, The problem in this case is
contained in the proviso 1o sezfl

one who in the customary cg
sell goods, or to goo

ptance to t

to the seller by

without g

of area
¢) He does

Since, Mr. / : f the Motor car on Sale or Return basis eng Pledgeq
the motor  has artracted the third condition that he has done some, R,
to the good ‘equivalent to accepting the goods e.g. he pledges or sells 1h. 9ood I e o SR R =i e w5y
Therefore, / mu-e-nﬂbﬁrar}basses 10 Mr. Joshi. P and mercantile agent putting one | that price should
‘ However P“ﬂlhi‘"w RsiO.GI)toA-hobws
any knowledge of frovd P museppropriated the money

Now in this situation, Ms Preeti.cannot claim back her Motor Cor from Mr. Gonesh buy g, Concluzion;

can claim the price of the motor car from Mr. Jeshi only. . ”
In the instant case, P, the OGEAT, was in the possession of ‘kam"’ sent for the

purpose of sale A the buyer, therefoce obtained a good title 1o the cor. Hence, J in this

case, cannot recover the cor from A

Question 3

J the owner of a Fiat car wants to sell his car. For this purpose he hand over the car 1o p 4

- i Y
mercantile agent for sale at a price not less than Rs 50, 000. The agent sells the car for pg Question 4

40,000 to A, who buys the car in good faith and without notice of any fraydy Mr

Samuel agreed to purchase 100 beles of cotton from Me. Varun, out of his large stag
misappropriated the money also. J sues A to recover the Car. Decide given reasons 3 and sent his men 10 take delivery of the goods They could pack only 60 bales, Lat
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in the goods is transfe
there is contract

e
ofithe seller, the Pro

pplying the aforesaid law to the factg
'has the right to select the good out of 4,

of thz
he bulk

1 Mr Sarmelt'gréed to purchaée 100 bales from Mr. Varun and sent his men to take delj
of the s&ne. Mr. Varun were able to pack only 60 bales.

Vepy

2. Later on, there was accidental fire in Varun's place, due to which all the stock including
those 60 bales to be delivered to Mr. Samuel was destroyed.

Answer:

Hence the problem can be answered based on the following two assumptions and the answep
will vary accordingly.

pErv?y

NGY CA INORESH GANDHI |

i
a) Thereisq contract for the .
b) The goods should conform to
©) The goodsimust be in a deliv

the de: ct‘ipﬁqgﬁ ne

erable state, ‘
d) The go?ds Must be  unconditionally (as distinguished from an intention to
@PPropriate) appropriated to the contract either by delivery 10 the buyer or his
agent or the carriep:

e) The appropriation must be made by

i the seller with the assent of the buyer; or
the buyer with the assent of the seller,
f) The assent may be express or implied.

9) The assent may be given either before or after appropriation.




misappropriated.th
J would succeed.

e money also. J sues A to recover the Car:

Answer: -

Provision: [The Sale of Goods Act, 1930]

1. The problem in this case is based on the provisions of t
contained in the proviso to Section 27. The proviso provide
is one who in the customary course of his business, has, as such a
to sell goods, or to consign goods, for the purpose of sale, or to buy go

pése, he hand over the car to p
an %:50,000. The agent sells'the car for
aith and wffhoyf' notice of any fraud, p
‘Decide given reasons whethep

he Sale of Goods Act, 1930
s that a mercantile agent
gent, authority eithef
ods, or - 17

s

t for ﬂ\il
. J in this

respect of the same was notirece - él"?

godown of Mr. 6. The 965&15 w;remspcé'fed by H'
the d y oSy, iy

Lﬂ,::e:‘ c;r;\,CIT eoot;es :;\f T;r;e goodsyerg settled in cash. Just after ng cash, Mr. G asked
1 S s S, < P . 5

: T from his godown to enable him fo store other goods

rchased by him. A ; 2
i:e o OZT olf o ffe\;one 1?-\0\/, Since Mr.H did not take delivery of the goods, Mr. G kept
9 € godown in an open space. Due o rain, some goods were damaged.

Mr. G sold some goodsite mr. |

ayment in
d’and'lying in the
nd' to be in order.

Refec;r‘mg:\ 1 T‘e provisions of the Sale of Goods Act, 1930, analyze the above situation and
decide who will be held responsible for the above damage. Will your answer be different, i
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when the selle~ iS g

delivery. and the by,
the goods, he

delivery

is |j
and Qlsy £

H but payment.of the same was noy "eceiy,
of Mr. 6. agent of Mr. Hinspecteq 1y, 0,
ter receiving cash-Mr. 6 asked Mr to ok

; ak,
s at such place but Mr. H did not take deliy, <

" W B H, that he wanted to Store ¢
enwé ince Mr. dy intimated Mr. H, , e
] ! . 6 has already
1. Inthe giv d f;, Mr. H should take the delivery of goods kept in the godow, of 4y
other goods and thus Mr. s
be borne by M
vods damaged should . e
6, the ,‘,ss'of if the goods would not have settled in cash and some q -
‘ rice -
2. If the p . ending then Mr. G will be treated as an unpaid seller and p, o
een . :
would ’:’Vi 1/l win_: rights against the goods as well as against the buyer perso nally.
enforce the follo

1930].

24

B
the cases Wl rson of|

Answer: -

Provision

vision: [The Sale of Gc.;ods

goods for value:

1. Sole by a Mercantile aq
pomam

ent:
A sale made by a mercantile
title to the buymfollow

If he was in 0Ssess;i
a) If hey p-\_ﬂ,_"

agent; and

sue him for the price althg
have not been APPropriateq

provisions of the Snlg_s:‘ﬁf Good

In the following cases, a nop.,

agent of the

of the 9oods op docume;

b) If the sale wasmade by him When acting in 1!

”Mmhprlm,mlﬂ!,
has not passed and the g
the Sales of Goods Act,

> Bonafide purchaser of goi

ner can transfer title i

A

|
ownen t:dr\,v:g‘y better tif)

in%gmmls for document of fitle Yo goods would pass a good
ances; namely; ;

TS with the consent of the owner;

he ordinar Y.€ourse of business as a mercantile




4. Sale by or

Ifa
title

2 —--i'l_h_ivm
ins possession of the goods Berd
otherwise dispose of the cr-e the [
ins delivery of the goods in good fajt, ang ;‘:‘s fo
the oniginal seller in respect of the goods, he wouly . o4
the orig 3

/| owner .;sroppéd by the conduct from denying the seller's authority 1, sell

E 3 B "\E
Transferee will get'agood title as against the true owner. But before a good title by eStoppy
& i can be m&de, it must be shown that the true owner had actively suffered or held Ut the othe,

person in question as.the true owner or as a person authorized to sell the goods.

7. Sale by an unpaid selier:

Where an unpaid seller who had exercised his right of lien or stoppage in tr,

ansit resel|g the
goods, the buyer acquires a good title to the goods as against the original

b) Purchase of goods

fromq
169 of the Indian Contracy
c) A sale by pay,
Act, 1872]

requirements.

The carpenter visited Mr. pog's (s
Mango Tree wood which woulq most uns ’
to return the wooden logs as it Wet e )

The Shop owner refused 1o return the

Wooden logs on the
requirements of Mr. Das ang hence co

uld not be resold.

0) Explain the duty of the buyer as well
"Caveat Emptor",

(i) Whether Mr. Das would be able to
as required serving his purpese?

plea that Togs Were cut to specific
as the seller according to the doctrine of

get the money back or the right kind of wood

Answer: -

Provision: [The Sale of Goods Act,1930)

‘v PA INNRFSH RANRHI | i



ut
o way reésponsip|e fOI"\
e defects inthe

So

some goods, he must

If the goods turn oyt

of Section 16'
of this Act and of" any
or condition as to the qu

shall be fit '.f'orl"fhe bu~y
for the purl'P Se 7 ‘
ree wooq %

Sale_ under a patens

specified artic|

quality: Where 900ds are
deals in goodsof. that

description (whether
or not), there is an:i

implied condition that th
quality. But if the by
Question 17 ™

'go0ds shall
Y

er has examined the goods, there 1s n

merc'nnmub\e
h Such examination ought 1o have revealed.

lied condition as
regards defects whic! (SECﬁ'O“ 16(22‘ 4
Usage of trade: An implied Warranty or condition as to qun\n‘yA or fitness for a
particular purpose may be annexed by the usage of trade. (Section 16(3).
stand by Cayeqr Emptor under the Sale of G
€xceptions to this rulep ’ o oeds e e e g
[8rg

What g, You undenp.

Where the consent of the buyer, inlo conacuiSy 5:\"'{: \st
: S
obtained by the seller by fraud or where the seller knowingly conceals a defe

s i caveat
which could not be discovered on a reasonable examination, the doctrine of
emptor does not apply.




if subsequently the
become so dnnpgey 2
risk passes to

& ang 1r~E:: |

r and have refund of the price,

; o0ds” under the Sale of Goods Act, 193
where the goods. have destr ; -t ’
affected,

Answer: -

Frovision: [The Sale of Goods Act, 1930]

e
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\unpaid seller ha

g the
e enumerated as follows:

who is in posse:

ie price in the ’—W, 2 "i?lgd
e Win as,
. -‘_\T:K QT—\W‘

to credit.

\d‘

deliv
t to waive the lien_ "
ses his lien on.goods:

carrier or other'bailee for the purpose of trans

ing the right. of disposal of the goods.

0T,

the goods, having a lien thereon, does not lose his lien by reasop, onl

d.a decree to the price of the goods.

6. Right of lien and Right to stoppage the goods in transit- Distinction:
a) The essence of a right of lien is to retain possession whereas the right of

ion of ;

ods, pe n

1y
Made Ung,

y

BY LA INNRECH pAMRLL |

:

missio,.l

A

Pr

ovision: [Th

1. Accobdf :




Oods. On
? 5(1) of
The
Whole °
f th
l"ice‘ %

dye |

cepf&née if Mr. E wrongfully neglects
for de FUCHSCc BRI &
‘Mr. D may sue Mr. E for pay-for the goods: As'regards e°3upr
. 1y sue P . d
tion 73 of the Indian Contract Act, 1872 applies.

¢) Suit for interest [Section 61]: .

If there is no specific agr'eemenf between the Mr. D and Mr. E as to interest s ‘ . pigh: as parted with the.
G it, that is 1o say, he
1, and may retain them




en

aommcfof m/lz,’ the buyer can appeal to th, S
The court can order for specific performance only when the g, ¥
he ’ '

IR 3, 5uit for breach of warranty (section 59):
§ il Where there is breach of warranty.on the parf'af the seller, or where the buyer elecyq o
treat breach of condition as breach of warranty, the buyer is not entitled to reject the —
only on the basis of such breach of warranty. But he may -

Answer: -

Provision: [The Sale of g, o
00ds Act 19357
-1930)




Mr. D sold s
date Mr. £ g
Act, 1930.

Ms. Preeti owned q Motor

Z car, wh;
week, Mr. Joshi pledgeq the motop <

Mr. Ganesh. Will she g, . i

examine what recoursé. i?’-:\::I ?'IR;fen " U vi;' e e
T NBle 1o g pro Y ISIONS of the g\ cie
' . Preetj o

on 15 days credif. Mr. D delivereqd the gond] Answer: &
S0, Mr. D is an unpaid seller as according to Secrion-
0 the seller of goods is deemed to be an 'Unpaiqg Selloy

hen the whole of the pfic‘c has nat been paid or tendered and the seller had an immedime
whnen the whole o L

right of action for the price.
2. Rights of Mr. D:

As the goods have parted away from Mr. D, therefore, Mr. D cannot exercise the right

RESH GANDHI |




Bt Al
9) Theus,_,,,,maybe'\ ;

g;wﬂs involves selection of goods ;i ththe i
tract and with the mutual consens of the = e""on
s en qQ : i ’
the buyer, e propriation of unascertained goods are: 4 - )
: / .a - > o y:
5 CSSCnfral-s mganﬁngf ‘::r the sale of unascertained or future goods, -
a) There is a contrac form to the description and quality stated in the Contrge, T ~ )
b) The goods should conform to :
] ] tate.
t be in a deliverable s A . ‘
0;) T:egizzsm,:ﬁ be unconditionally (as distinguished from an intention to

(<

s ———
LB CA orest sawony |




formalities are requip,

utes.

f) Capitalicontribt ;
g) Profit Sharing ra! nt
¥ i b dmission and Retireme: ; nd loans. 1
§/ ;r : l:afz of interest on Capital D’awrigsi: the case of disseldnon of he fir,
- counts tner if |
& =5 settlement of ac_ ] fo the parfneffl g

. S amrIons farsalarizs or commissions, %‘”Ch of duty or fra

j k) Provisions for Sa/ar'® ? )

JeommIS>E
: N case.2
/ 1) Provisions for expulsion chgpare
s p

B et ==

ally. But it s g, <3 f

o Top
Sing I

S between 4
ing

To inspection by both Q
No Sartn
<) account of the pary,
d) Newritten in‘timutic‘m was co

respect 1o the newly creuted;s

Questfoﬂ 3

What is the frue test of Partnershipa

Answer: -

Provision: [Section 6 of Indian Partnership Act 1932}
1

In determini

n fermmmg w-he'rhf_r 4 group of persons is or is not a firm, or whether a person is
OF Y epartrier tn.afiem, regard shall be had to the real relation between the parti
as Shgwfﬂﬂg‘elqunf facts taken together. o i

.-//'I}, T =l

| BY CA INDRESH EANDH |




ere iS a partne,

: i agreement .
is nofspecific
either there > s

< “\e
¥ k ofpartnership. In such q Case £,
pecifically Si':‘; p relation, Section 6 has 1 .
se of part : P

o the real relation between the Parties
had to H m’e is easily stated and js clegy.
en 1 efher'». f all relevant facts such as Writte,
tive effect o f the parties, other surr—ou“d,-,,lg
nd C:.?d:c:c;ing the relationship betweep, the
d while

¢ 5 r
Ibdagr‘eeme.n, realirrgnlonya
or ver ' T t.
circumstances et T considere :
i c., are 10 be =4
Pm’ 1 d ascertaining the existence of par'fnersh P
Z C
'¢S an ase

; o o f ar'fner'Sh'BlM very pr
9. Agency: 1 Agency which is the cardinal principle of partnersn g | |
Existence of Mutual Agency Which > TP

P. ang m

l"sh,'p’ yny

tpon the whole °°"fr‘:?
b 5

5 g ad| it after the formation of
gfﬁ%beneﬁt S on| }

\ S SSLWIRh the consentof |
Oﬂlj’:‘erem J.
Therefore, a mj

benefits of Partnersh;

P undep Sect
be validly have a shqre inthe Profit of 1y,
of all the partners of the fi m

Facts of case:
Facts of case:

Three brothers, X (age 19 Years), ¥ (age 13 Years) 7. ; : \
par*mer-ship With a provision that Z wi)| share the proil‘i'r u(:\?/e MG oscice S
Answer:

A=

L

BN CAMOESH N




d on by all or any 6fﬂlem
ower to restrics fhe et
Pi
: ‘Shtg

regarde 4‘5;5 parrf;'tr?‘ih the followingzases?
who join

"ncome equalfy,
b) X and y wh,
200,000 each
€arnings and
<) x and y who

1,00,000 each,

tly own a house, let it out on rent of Rs. 10,000 p.a. and share he remgy

Jointly own q house, converted the house into a ho

- X manages the hotel'and meets all-expenses and

hands over the other half to Y.
Jointly o

tel after invesﬂng Rs
retains hql¢ of 9"0;-5'

Wn a house, conver

|

any of them acting fon o),
returns arising from o Joint

As per the p
between
any of th
expenses
arising fn

relation
By inesscorr‘nedcnmd‘lw \

have agreed that % |

As per the provisions of the Indian
between persons whe h

ave

e ag
I'H

ere, X.and Y g P
and also Y has all powers of

artners aos X has admitted
a partner. Brinai

Ing capital
elements of q partnership. X gng y have mutyql

Y as a partner
or bearing losses are not essential

I agency between them.
Question 7
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25

aminor cannot be a partner ina mz:. he can nonetheless be admitted to the vo:n*

ity

e i ¢ ety ————
oR e Y him, and th of .;ouqn.._. it e, A Y
about which neither 1, .n rest of the Stati s:néuovs.ngunas A m ﬁ '
e firm or the o tionery wog used by b was delivered |
act is void-ab-initio, TH erefq Answer: - ! UPplier b wog awares im for private use,
p o P
tnership firm becqg, ;p provision:
e| provisic=
. ! :
’ Wl . ,_ 1, The problem in the question (g
firm, he'ca &wn}rh«um be admitteq to 1h | section 19 of the Hbmﬂ: Par+ ,am
‘of the Indian Partnership Act, 1932 He ma .un 2. The section provide sﬂrﬁ mn el
L. N 0 o
irm but this can be done with the cong n;” : a partnen, whichiis n.ob‘n tocany
Y of B

the firm, binds the M. Theg ith
s , , i section is called his »H_ﬂ_v_mna Autho
g 3, Furthermore, every partner |

a) A minorh \A%...mr* to .._”.u“nm.an& share of the profits,and of the firm,
an rmm..w«mm to, inspect andicopy theaccounts of the firm.

dited agent
oy gther partners by islacts in all
Ject of the, partnership. Hence, if the

partnership is of a genera|

|
e mnl:nnu,.mo. accounts or for payments of his share but only, when { !
ectionwith the firm, and not otherwise. The amount.of share shal partnership.
. mﬁ-. lined by a valuation made in accordance with the rules upon a dissolytis, Conclusion:
d) Onattaining majority, he may within & months elect to become a partner or not 4, i “ e
o i i dering the above provisions| ) ot -
become a pantner. If he elects to become a partner, then he is entitled to 1 Consi provisions|and explanation. 1 e
o 2 be answered as under: P n, the questions as g Jo‘m the

SRS T

share to which he was entitled as a minor. If he doesnot, then his share is no

v

liable for any acts of the firm after the date of the public notice served to thqy | i) The firm's contention is ot fenable, ? the reason that Bene
effect. _ course of the business on behalf of the firm has ns_;v_. e T |
The firm is, therefore, liable for the price of ::“ ) Y
ii) In the second caseialso, the answer wolld be }m («ns...«.om mwo<n. ie., the implied \

Question 4 , authority of the partneribinds the firm. s

. , In both the cases, however, the firm ARC i i
A, B and C are partners in a firm called ABC Firm. A, with the intention of deceiving D, q it has to pay the price of stationery.to :.Muh_v:_,._a oos_s_ R P _ﬁ
plienD.

supplier of office stationery, buys certain stationery on behalf of the ABC Firm. ‘The .,
stationery is of use in the ordinary course of the firm's business. A does not give the Question 5 ,,
stationery to the firm, instead brings it to his own use. The supplier D, who is unaware of

X, Y and Z are partners in a Partnership Firm. They were carrying their business successfully

R o of =1 ionery by A, claims the price from thetirm, Thefirmnefusestiolay [ for the past several years. Spouses of X and ¥ fought in ladies club on their
for the price, on the ground that the stationery was never received by it (firm). Referring
to the provisions of the Indian Partnership Act, 1932 decide:

| BYCA INDRESH GANDH) | )
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and X's wife was '“'" badly. X got angry on the incident. and he ONvinceq iom: [Section 19 of Tng;
| IQMJ v fmm their par ip firm. ¥ was expelled from partnership without any nops iS! ian Pn%
- from Xand Z. Considering the provisions of the Indian Partnership Act, 1932, state s, ’:te ! 5ub ject o the provisiong of Secy;
they can expel a partner from the firm. What are the cniteria for test of “good faith i, sut" 1 ) in the usual way, business of the k; 2
Such . The authority of a partner 1, bin :hd <
uthority"- e fi
In the absence of any usage gn
o partner dees not empoyer i ontrary, the implieq
: Plied authority of

Answer: -
: a) Submita dlSpuT relq

Provision:
S except in exg,.c,Se
Itis thus, . essentiy ¢) compromise or
d) wi‘rhdraw asuit

circumstancesp

ority of the partners; and

pulsion,is not deemed to be. in bonafide
4. Mode Of Doing Act To Bind §
1n order to bind a firm, onc;

s of fh
‘rgnnder Sec-hon 33(1) includes three things:
person on behalf of the firm sh

interest of the partnership.
r'ved with a'notice.

¢) Heis givenan oppor'funn‘y of being heard.
Question 7

4. If a partneris otherwise expelled, the expulsion is null and void
’ d Y are in partnershi
X an P. X was appointed 10 buy goods for the

Facts of case:
fiem for profit he makes in the following m_e,es)

X, ¥ & Z were partners in a partnership firm carrying there business successfully. Due to

some personalissue spouses of X &Y fought in a club.in which X's wife was hurt badly. X got
angry on this incident ‘and convinced Z to expel Y. from partnership. Further ¥ was expelled
| made a huge gain.
p) X without the knowledge of Y, obtains for his own solebznefn a'lease of -Thiejbuildir\g in
which the partnership business isicarried on.
c) X without the knowledge of ¥, received commission from Z, o suppher of goods to the

a) X without the knowledge of ¥, supplied hls oW 990,&5. ,}0 fhe fil‘m/o;r;\ar/kgf- i

from partnership firm without, any notice.

Conclusion:

Thus according to the test of good faith as required under Section 33(1), expulsion of
firm.

d) It is found out that-X is engaged with Z in the supplying goods to the customers of firm

Partner Y is not valid.
Answer:

G ion 6
a) As per the provisions of the Indian Partnership Act, 1932, the partners must not

A" What do you mean by “implied authority” of the partners ina firm?

| BY B\’ EA INDRESH EANUHI |

| BY CA INDRESH GANDHI |




RTNERSHIP ACT, 1932

; ‘secret pmfité.‘ Here, X, without the knowledge of ¥, supplied his own goods 1,
firm and made huge gain. The gains made by X shall be claimed by the firm Sdih

b) As per the provisions of +the Indian Partnership Act, 1932, the profits gain by any pary,
from the use of the firm's property. the profits shall be claimed by the firm, He, 5
obtains the sole benefit by leasing tt ifgybelonging to the firm. -Th‘-banefire'

" Z A § so

.-fg‘z any profit gained by 1k
i e
X%y e firm. Here, X, Withoys

fiem. The COMMission

pship Act, 1932, partner shall not ;°'F‘PETe ity
yther partners. “Any. profits made by ¢, A
by the firm. Here, "X is engaged with Zc.h
Profits gained by X shall be claimed by ﬂ‘ln

e

lacs on entering info partnership for 10 years and the

premium of Rs.20
years. State whether X is entitled fo repayment of

firm is disso ;éd at the end of 8

proportionate premium in each of the following alternative cases:

a) If the dissolution is by the death of Y.
b) If the dissolution is due fo X's own misconduct.
¢) If the dissolutioniis in pursuance fo dn agreement which contains no provision for the
return of the premium.
d) If the dissolutionis dueito ¥'s misconduct.
e) If the dissolutionis due to the insolvency of Y.

Answer: -

a) As per the provisions of the Indian Partnership Act, 1932, if the partnership is dissolved

before a fixed time period, then the partner paying the premium is entitled t
of the premium for the left-out period. But, in case of death of one of the return of the
premium for the left-out period. But, in case of death of one of the partners, the partner
shall not be entitled for the premium. Here, the firm is dissolved due to the death of Y]

s0 X shall not get the premium of the

o the return

b)

Jeft-out period.

‘sf:i::h:i:::v;?::ﬁ e Indion Pc;n ol

be - eriod, then h Nership Act O e =
¢ the premium for th e ) 11932

:.\iscundUCf of the pan:::::;m Period, BI:U‘YI'\Q the Pl'::::\ ::“:tﬂ:;r'ship is dissolved |

get The premium. Here, the ﬁ:g ,ﬁ“ Premi, ; < the firm i d‘s!:l'::do the return |

pe entitled for the retyny 5 m i ®N SUch partner s duc.tu the

As per the provisions of the 0 X's own m B S: ;Ms:led 1o

pefore a fixed tim R all not
of the premium fof lett.d

no provision regar 'lg\}hr_ refuer

1o get the premium: Here, +

the premium aften dissol 1,

D) AS per the provisions of the Tndis

pefore a fixed fime period, tHen

of the premium for the loft. gy

of the premium for the lefs-gut D
premium as the firm is dissolved due to
the rest of 2 yearsie 2x2 - 4§ Lacs

Question 9
state with reasonwhether the following Ggﬂ’-émznm S i
alid or void:

o) An agreement among the partners 1
than that of the fi i i P T o
irm while he.is'a partner
b) An agreement with an outgoing partner i :
g 9 P . that he will not carry on any business similar to
a in the same locality for the next 3 years
¢) An agreement among the partners upon the dissolution of the firm that some or all of
them will not carry on a business similar to that of the firm in the same locality for the
next 3 years.
d) An agreement by a partner with the buyer of goodwill of the firm that he will not carry

on any business similar to that of the firm in the same locality for the next 3 years. AN

ry on any business other

h the buyer of goodwill of the firm that he will ot cogy; 'g

d) An agreement by a partner wit
[ BY CA INDRESH GANDH |




a) As per the provisions of the Indian Pan hip Act, 1932, the confract between th,

ourse of act. The contract bgfwe;
any business other than that
nt between the partneps T

valid.

N Partnership Act, 1932, if goodwill of the firm is so|g
after dissolution, ‘fhezﬁexisﬁngjpmm k‘étpnor continue the business unless:. ]
i. Agreem‘v;r;f of sale of goodwill provides for something else, or
ii. Goodwill has been purchased by any of the existing partner.

Here, the agreement by a partner. with the buyer of goodwill ofthe firm, that he will not

carry on any business similar to that of the firm in the samedocality for the next 3 years, is

valid.

Question 10

“Partner indeed virtually.embraces the character of both a-principal.and an agent”. Describe
the said statement keeping in view of the provisions of the Indian Partnership Act, 1932,

Answer: -

Provision: [Indian Partnership Act, 1932]

2. 3 :
rofits of the business Carrieq

ubject 10 The provisions or >
the fi

the agent Of. h.t firm for the 2

artnership is th

e relqﬁanshi::’
e

i on by ; |
definition suggests that any of 4 all wi : :
. 7l ] h of ¢ y 9greed t the |
 section lBVC|Gl‘Ifl&§ this Position p“"' h!:‘ Acting for q| (Szc:i:::?;:-‘ !
o partner is the agent of o bject of theothers, |
partrer indeed virtually emp, : m“’ﬂ"-lﬂmisiuns of the Act
5o far o5 he acfs for hingg € business of the firm, The
Par?n&r‘shlp, hemay properiy 'Pal and an agent.

artners, hemay properly e
5 The principal distinction betwesn
interest with othen Bartnenss,
pannzrshin whereas an agent
o, The rule that a'partner is thelt

firm cannot be appliedito o) e

Nterest i eiﬂ\en
Ll

firm
for th .
and deqliy e ot

firm.

Question 11

A, B and C are partners in a firm, As pen te
percent of the partnership Property and profit
days. B and € continue business of the firm wi
of A's legal representatives against the firm

of the partnersh, e
S. A retires from e
ithout settling adcou
Under Thg;w P

Answer: -

provision: [Section 37 of IndianPartnership Act, 1932)

section 37 of the Indian Partnership Act, 1932 profides that where o partner dies or

otherwise ceases fo be a partner andthere isno findl'settlement of account between the
legal representatives of the deceased partner or the firms with the property of the firm,
then, in the absence of a confract to the contrary, the legal representatives of the deceased
parfner or the retired partner are entitled to claim either.

a) Such shares of the profits earned af ter the death or retirement of the partner

| BYCAINORESH GANDHI |




A, B and C are partners in firm. As P £
Partnership property and profits.
;  settling the accounts continue thi

Conclusionr:

Based on the pré)

expired, The mc ‘m , however, was |

Explain with reasons:

firm? . SG§
b) Against whom canithe creditor obtain a decree for the recovery of the price?

Answer: -

Provision: [Indian Partnership Act, 1932]

 Whichis attributable to the use of his share in the property of the firm; or

a) Interest at the rate of 6 per cent annum on +he amount of his share in the P"°P=r'ty

ership deed, A is entitled to 20 5
ies after 15 days. B and ¢ wm: of
up

ina fiem. During/the course of partnership, the firm

o the firm. Before the machine was delivered, Ram
livered to the firm. Thereafter, the remaining
partners became rnsolvenr and the firm failed to pay the price of machine to Sunrise Ltq.

a) Whether; Ram's private estate is liable for the price of the machine purchased By the

The problem in question is based on the provisions of the Indian Partnership Act, 1932
contfained in Section 35. The Section provides that where under a contract between the
partners the firm is not dissolved by the death of a partner, the estate of a deceased
partner is not liable for any act of the firm done after his death. Therefore, considering

B ‘ht“

[ 8Y CAINDRESH Ganowr

= SUNDATION LAW QU

bove provisions, the probey, may

Ram's estate in this

@ purchased.

Case

i The credi

(i) tors in this cose cqp
partners and degres agai
partners. However ¢
for recovery of 4|

delivered would not |

is bzcgusgfghere W

Q”,stion 13

state the legallconsequences of the
Act, 1932 | }

petirement of a pantrien

Insolvency of a partner

Answer: -

ision: [Indian Partnership Act
ﬂ"o_wﬂ"_[ n enship Ac

RETIREMENT OF A PARTNER (5

1. A purTner' may retire:

c. where the partnecship is m

of his intention to retire

f irm done before his re‘hremzn‘r by an agreemem rmdeby hwm with such third party and “
the partners of the reconstituted firm; and such agreement may be implied by a course 8 \
of dealing between the third party and the reconstituted firm after he had knowledge il

of the retirement.

3. Notwithstanding the retirement of a partner froma firm, he and the partners continug
to be liable as partners to third parties for any act done by any of them
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" if done befare the retirement, untif publ;
: R

; - ich would have been an act of the f
% ')notl'ca is given of the retirement:

/ "-4. Provided that a retired partner is not liable to any
without knowing that he was a partner.

5. Notices under sub-section (3) may be given by the retired partner or by any partne,
the reconstituted firm. S

third party who deals with the ¢;
I*m

ncy of a partaer results in dissolution of a fipm,
among Thzmselveé that the adjudication of q b
Jution of the firm

of ufdjuc? cation,”
5. Ordinarily but not

ise to disso

p of M/s ABC & Co. with the consent
ths elapsed and he failed to give
become a partner in the firm,
a suit against M/s ABC & Co.

uced to the benefits of partnershi
rity, more than six mon

ted to become or not to
I 1o M/s ABC & Co., filed

Master X was introd
of all partners. Affer attaining majol
a public notice as to whether he elec
Later on, MnsL,.a supplier: of materia
for recoveryof the debf due.

In the light of the Indian Pan;'fnership Act, 1932, explain:
ailed to give public nofice after attaining majority?

(i) To what extent'X will be liable if he f

(ii) Can Mr. L recover his debt from X?

Answer:

Provision: [Indian Partnership Act, 1932]

2
exp!

< per the provisions of Secy; o
six months of his nﬁnl:
i

wifhin 3 ¥
dmitted 10 the benefitg o

een &

arfner in the firm, and such notic
2 shq|

P ; 2
However: if he fails to give such

ry of the said six months
1 the minor becomes a parti

g sime. his rights and liabiliti
o) He becom “S“p

p) Hisshareiin th
he: was entitled

: 1n the instant case; siﬁCz_ X has f

in the M/s ABC & Co. and becomes!
t i &’w

2. Inthe light of the pr'\ovisions )
partnership Act, 1932 since )

not to become a por?nér with
period of the above six momi:{s °!‘§
in the same way as he can recover

Answer: -

Provision:

of the transaction of a fir
+o future transactions

3 i tice that h thenshs
jve public ne e has ¢) :
ecteq 1,

According To section 38, a continuing guar
m is, in the absence o

from the date o

ds th

the firm on the |
Notice within specified &
ows: : !

done since he |

ne to which

5) of the Indian

has|

[Section 38 of Indian Partnership Act, 193210

antee given 1o a firm or fo third party in respect

f an agreement to the contrary, revoked as
firm. Such

£ any change in the constitution of the
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ership Act, 193,
rdedas a propery,

:@g reputation of a by ouse in ;-gspem of
‘above the normal level ‘of profits earneq |,
-lass of business. e v

With reference to the pr’ﬁjvisions‘ of Indian partnership Act, 1932 explain the various effecyg
of insolvency of a partner. l ‘ i
g Skl

Answer: -
Provision: [Section 34 of IndianlPartnership Act, 1932]
Effects of insalvency of a partner are as follow:

1. The insolvent partner cannot be continued as a partner.

2. He will be ceased to be a partner from the very date on which the order of adjudication
is made.

3. The estate of the insolvent partner is not liable for the acts of the firm done after the

date of order of adjudication.

4. The firm is also not liable for any act of the insolvent partner after the date of the order
of adjudication,

5. Ordinarily, the insolvency of a partner results in dissolution of a firm: but the partners
are competent to agree among themselves that the adjudication of a parfner as anf
insolvent will not give rise to dissolution of the firm.

e —

' BY CA INDRESH GANDHI |

/s XYZ & Associates, Pmﬁl"sh‘ﬁ
)

usiness of carpet manuf,
e they inducted Mr. 6 ACturing
2016: 7+ AN expery j

on 10th January 2018, Mr. G wos o n

the pnnnership by united approval ¢

Examine whether action by the

jority of partners

a) the power of :j?ulsion

b) the powen h

¢) it has b.ee  exe

2 If all these conditions ot present, 1k
interest of the business of 1ﬁgfﬁ\ .

3, The test of good faith as req

a) The expulsion must be

4, If a partner is otherwise expel

Facts of case:

L

o

expelled from partnership.

In given question M/s XYZ & Kksoci?ﬂ_is is'a partnership ficm in whic
partners. They are engaged in the bursih€§s‘of _cgrpetfmunu;ucturing and exporting it to
foreign countries. They appointed Mr. 6 an.expert in the field of carpet business as their
partner. Afterwards Mr. G was blamed for conducting unauthorized activities and was

from the firm |

Act, 19327

& Z are senior
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INDIAN PART!

onl and Tony were partners

Sohan, Ro
han and Jay were partners in a firm. The firm is dealer in office furniture, e
ner in The firm and he is acti vely

have r
30th Jt‘g:iagodl‘“"“gs with M/s AB and Co. for the supply of furniture for their busines
8, one of the partners, Mr. Jay.died in a road accident. The firm has °rdsg On P it in the Frm
i Peq rd Al active
; |ess enies Mayie0lBavhenty, QY was ; no express agreement was ﬂ\w m
pocifignsineme ofter;Jay's death 2 e continuing Getting selary rae
bo ay’ +he i § v
Tm L\ | cony claimed his remuneration )

W‘Bim’k D‘iﬂﬁﬂf% ress agreement for tk

1)
o o

The firm dld not give any notice ¢
the firm. M/s AB and Co ellver-

exP!
Zaim remuneration fro

Mswer :

w@ﬁ

liable for fh,’,,,., e

Answer: |
can always be varied by an | eXpress|

1. According to_Section 35 of The Indian Partnership Act, 1932, where under a contract
between fhe partners the firmis not dissolved by the death of @jpartner, the e state of portner will bezentitled to remune
a deceased partner isinot liable for any act of the firm done after his,death. apsence of @ contract, When Su

5 | : firm. In other words, wherg iti
2. Further, inorder that ﬂ\e estate of the deceased par*rner may be absolved frm:n liability the business of the firm, he canlclaim it
for the future obligations of the firm, it is not necessary to give any notice either to the of the same.

public or the persons having dealings with the firm.

In the given problem, existing pd’n v

firm customarily being working port
partner of the firm, he is ennﬂed 1o

3. Inthe light of the facts of the case and provisions of law, since the delivery of furniture
is estate would not.be liable for the debt of the firm. A

was madesafter Jay's death, hi
suit for 'goods sold»and delivered would not” lie against the representatives of the

deceased partner. This isibecause there was no debt due in respect of the goods in Jay's

lifetime. He was'already dead when the delivery of goods was made to the firm and also N\

it is not necessary to give any. notice either to the public or the persons having dealings

with the firm on a death of a partner (Section 35). |

| apartments. B

obligations of the firm. i VB 0 4 i i of selection of iron bars af ter examining i
| market conditions. Current market price of i

| 8 already had 1000 Kg of iron bars in stock
plied iron bars to the

Question 21 N

A, Band Care partners of a partnership {lrm carryir the business of construction of | \

who himself was a wholesale'dealerof iron bars was entrusted with the work
its quality. As a wholesaler, B is well aware of the \
iron bar for construction is X 350 per Kilogram.
which he had purchased before price hike in the
#irm without the firm realising

27

4. So, the estate of the deceased partner may be absolved fro

\ market for € 200 per Kg. He sup
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LAW. QUESTION BANK INDIAN PARTNERSHIP ACT, 1932 [T

the purchas i
P € cost. Is B liable to pay the firm the extra money he made, or he doesn'y e
e

to inform the fi it is hi '
firm as it is his own business and he has not taken any amount more thap th
e

current prevailing market pri
price of X 350? Assume there is no contract betwe
regarding the above, ke 2N the partneng

Answer: -

According to section 16 of the
partners -

(a) f.the firm, op from
T he firminame, he shall
: RO rofit an o the firm; 0 ]

(b) i a partner carries on any business ofithe same nature asiand competing with that of
the firm, he shall account for.afdipay to the firm all profitsimade by him in thqy
business. e 4

In the given scenario,Mr. B hadisold iron bar to the firmiat the current prevailing market
rate of X 350 perKg though he had stackwith him which he bought for X 200 per Kg. Hence
he made an extra profif of % 150 per Kg. Thisis arising purely out of ‘transaction.

M y uestion 22

LN

r. A (transferor) transfers his share ina partnership firm to Mr. B (transferee). Mr, g

felt that the book of accounts was displaying only a small amount.as profit in spite of a huge
turnover. He wanted to inspect] the book of accounts of the firm arguing that it is his
entitlement as.a transferee. However, the other partners were of the opinion that Mr, B
cannot challenge the books of accounts. Asan advisor, help them solve the issue applying the
necessary provisions from the Indian Partnership Act, 1932.

Answer: -

As per Section 29 of the Indian Partnership Act, 1932, during the continuance of the

business, a transferee is not entitled

A[ a. Tointerfere with the conduct of the business
)| b. To require the accounts
¢. Toinspect the books of the firm

050 " :
[iHe ™ nership businessis in congi

of P

nly entitled to his shape =

m‘ﬂw artners. He cannot ch““:n::%
fits of Mr. A (transfepring P“"'w)w

ﬁﬁ,stfon 23
and C are parthers in M/s
A'ﬂ M/s LMN & Company. ge

Bi
from ay
4 A a

ter
]
ol

Answer: 7

ility.of Partner in case of deaffl

Ligb
1 according o Section 35 of Tnd
partner is_not' liable for anylact of 1)
dzce,ased partner may be absg
it is not necessary to éiva a ;.
with the firm. 1

5, In the instant case, M/s ABC'& Gq
was going To purchase a machine

B become insolvent and the finm was unable
o5
provisions and facts of theiproblemgiven,#

[8YCA INORESH GANDH |
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Answer: -

Provision:

L -
J

Court may, at the suit of the partnen, ;_ﬁgs’o&é

a firm on any of the following ground:

a. Deadlock'in the management. <
b. Where the pastners are not in falking ferms between them.
c. Loss of sibstratum. ; \

d. Gambling by.a partner on a stock exchange.

Question 2
A & Co. is registered asa partnership firm in 2015 with A, B and C'partners. In 2016, A dies,
In 2017, B and C sue X in the name and on behalf of A & Co., without fresh registration,

Decide whether the suit is maintainable. Whether your answer would be same if in 2017 8
and C had taken a new;partner D and then filed a suit against X without fresh registration?

Answer: -

Provision:

[Section 69 of Indian Partnership Act, 1932]
her in the case of a registered firm (whose business was

1. As regards the question whet
), a suit can be filed by

carried on after its dissolution by death of one of the partners
the remaining partners in respect of any subsequent dealings or transactions without

notifying to the Registrar of Firms, the changes in the constitution of the firm, it was

" firm. !

2

it was decided that the .

d;gsolu e
The test applied in these =

o irements of Section 69 ® 7 f;
a) the suit must be i"sﬁ'futgd
B) the person suing had b

tion and no notice of th ﬁu‘e,.
€ Bl tnep o
e

- |
X in the name and |

|
X without |
otified to |
eifirm in the |

D, and ¢

Regist introduced, the
Register of firms. 0

Therefore. the firm«;émm <oy
register of firms. It v”;us pointed
«person suing’ means pe e Do

register as partners r - o appear in the
7 : late of the suit.

eted in the

decided that the remaining partners should sue in respect of such subsequent dealings or

Question 3 Hmpod

Answer: -

Provision:
4

Although registration of firms is not compulsory, yer the consequences or disabilities of non-
registration have a persuasive pressure for their registration.

These disabilities briefly are as follows:
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" m
. the djudaco‘hon of all the

‘No suit in a cvil court by firm or other co-partners against third party: dissolution)

mﬁ-cqothmmmbddfm'wlgmocﬁoﬂqﬁmmmuﬂ
fw-lam-mafeemm:'.mmuj.'mu::r,uuﬁevm,msasnhefinna'sr~ag-'sm~¢,,m,me

Ppersons suing are or have been shown in the register of firms as partners in the fipy,
effluence of time;
g letion of ¥

then neither the firm nor the Z:r::hzotf : mhn:r

% 100 or pursue other

her pu.so on his bﬂlﬂlﬂ is precluded G is mennomd as from the
erson alleged to beor fo have been a partne, urt 1RO
dissolution of the firmior for accounts ang

where the firm is dissolved.

of €0

4. Third par’fy can sue the firm:
In case of anuinregistered finm,

Question 4 j
When does dissolution of a partnership firm fake place under the provisions of the Indian dissolved.
Pertnership Act, 19322 Explain.

action can be brought against the firm by a thirg

Question 5: X,Y and Z are pqrtm in
Answer: - the following cases?
a) X filed a suit against the firm for't
b) X filed a suit.against Y who had st
¢) The firm filed asuit against W, a'cus
W

Provision: [Indian Partnership Act,1932]
1. The Dissolution of Firm means the discontinuation of the jural relation existing between

all the partners of the Firm.
W and immediately after filling the suit,szﬁmgo'i

2. But when only one of the partners retires or becomes in capacitated from acting as a
¢) The firm filed a suif fo resfrainthe third parfy from misusing the Patent right of

partner due to death, insolvency or insanity, the partnership, ie., the relationship
firm

between such a partner and other is dissolved, but the rest may decide to continue. In
such cases, there is in practice, no dissolution of the Firm. In the case of dissolution of
the firm, on the other hand, the whole firm is dissolved. The partnership ferminates as

between each and every partner of the firm.

a) as a result of any agreement between all the partners (ie., dissolution by

agreement)

£) W filed a suit against the firm for the recovery of Rs. 10,000 dues from the firm. W
also owed Rs. 6,000 to the firm. The firm claimed a set off of Rs. 6,000.
) X filed a suif for the dissolution of the firm.

9) 9
f a dissolved firm.

h) X filed a suit for the accounts 0

om0 |

BY CA INDRESH GANDHI |




| 0) As per the provisions of the Indian Partnership Act, 1932, an aggrieved partner of
unregistered firm cannot bring legal action against other persons or the firm_ .,

an
cannot file o suit against the firm for vfhisshﬂ"'"fmf”becnm{,:

ership Act, 1932, .If a parinership firm, is
court by firm or other co-partners agains
its amount due from W, a customer of the
ot file asuit against third party (W).

i court by firm or other co-partners against
irm file a suit against W for. the recovery of amount due from v/
f.at the time when if wos unregistered. Now, the firm cannot ratif,

third parfy. But, here, the firm is restricting the third party from misusing its patent

right, which is a.criminal of fence,

f) As per the provisions of the Indian Partnership Act, 1932, third party can sue the firm

even if the firm is unregistered and if the suit is filed against the firm and the claim

value is more than Hundred Rupees, then firm cannot set-off. Here, W filed a suit against
the firm for the recovery of Rs. 10,000 dues from the firm. W also owed Rs. 6,000 to
the firm. W is entitled for the recovery of Rs. 10,000 from the firm. But the firm cannot

set-off the claim of Rs. 6,000 because it is more than Rs. 100.

g) As per the provisions of the Indian Partnership Act, 1932, partners can sue the firm for

the dissolution, even if the firm is unregistered. X's suit for the dissolution of the firm
is valid.

h) A i >
)f'spzr the provisions of the Indian Partnership Act, 1932, partners can sue a dissolved
irm for the settlements of accounts, even if the firm is unregistered.

BY CA INDRESH GANDH) |

f P;'mprovisiansﬁmg%’m'
» ived firm for‘rhercaligmimaf”‘
s valid “mmmms‘;""”
(,mis"“'egm"d‘ the

ut failed 1o give @ public noti
ven that dafe. C,admw D
Jeclared insolvent on 10th Ja
Jocs from R Who was ignorant of 4
Jocs.

Answer: -

c) the partner dies.

2 The remaining active partners shall beﬁdf!e for the act
the partners menfioned in the above cases.

A, B, C, D and E are partners ina firm. They decided to dissolve the firm from 1st January
but failed to give a public notice of its dissolution and mntntd‘tl\:bmnﬁs of the firm
even that date. C, a dormant partner retired on 4th Jan, D died on 5th January and € was
declared insolvent on 10th January. On 1ith January; A borrowed in the firm's name Rs. 20
lacs from R who was ignorant of the dissolution.

Conclusion:

e A and B are liable for Rs. 20 Lacs but C, beinga dormant partner, D and E are not,
rmant partner’s refi

Her
ligble for Rs. 20 lacs because C retires form the firm and do

[BY CA INDRESH GANCH) |



suit against W in the name and o
about the changes in the i

Answer: -

Provision:

of the partners), a suitcan be filed by the
nt dealifgs or transactions without notifying

dissolutionland no notice of the

' o
whether the plaintiff safisfied the only two

69 (2) of the Act namely, ‘
nstituted by or onbbehalf of the firm, which had been registered.

Act, 19322 s
Answer: -
Provision: [Indian Partnership Act, 1932]

1. The registration of a firm may be effected at any time by sending by post or delivering
to the Registrar of the area in which any place of business of the firm is situated or
proposed to be situated, a statement in the prescribed form and

uccompﬂ"“d by the prescribe,

g) The firm's name el

p) The place or principal place of - i g
ness of the fi
rm,

¢) The names of any other places yi

d) the date when each pay
¢) the names in full.and pe;
f) the dur:ction/ 0

The statement shall f:f  signe:
" i this behalf. 4

«crown’, Emperor’, ‘Empres
expressing.orimplying, the san
the State Government signifi
e by order in writing.

‘dor words
Government except when
as part of the firm-
nam

A D ¥ ¥
ys jon 9 I —
ssolution of a firm is different fron

dissolution of Panne%

o

Answer: - a4

provision: [Indian Partriership Act; 1932) <

=

OF | DISSOLUTION

S NO. |BASIS
| DIFFERENCE : RTNERSHIP
L | Continuation of | Tt involves disconfinuation-of | It does no f
| business business in partnetship continuation of business.
It involves only

|
\ reconstitution of the
| firm.

L B

[BVoAWIRESH 4 |




g

1P ACT, 1932 iy

Ir involves
reconstitution =
requires only revaluation
of assets and liabilities of
the firm.

Dissolution - of
! partnership  is o
: ordered by the court.

* Scope t may or may not involve
Jution of firm.
5. Final of unot involve fing|

‘ the books.

the firm. On%‘i’ 2018, Mr. € passed away. His name was neither removed from the
list of partners. in front of the head office nor.from the letter-heads of the firm,
As per the . of partnership, the firm continued its operations with Mr. A and Mr. B as
partners. Mof the firm were settled and the amount due to the legal heirs of

Mr. C was letermined on'10th October, 2018. But the same was not paid to the legal
heirs of Mr. C. On16th October, 2018, Mr. X, a supplier supplied furniture worth X 20,00,000
to M/s ABC & Co. M/s ABC & Co. could not repay the amount due to heavy losses. Mr. X wants
1o recover the amount not only from M/s ABC & Co., but also from the legal heirs of Mr. C.

Analyses the above situation in terms of the provisions of the Indian Partnership Act, 1932
and decide whether the legal heirs of Mr. C can also be held liable for the dues fowards Mr

{10

{indion Partnership Act, 1932)

; ""d _the effect of the death of s
lein regard to the dissolution ¢
wn(mcf between the parties
of one will not have %
wing Pgrrners un!eqss th
order that the estg;te of
re obligations of the fi

- the persons having dealings
o

0

st the partnershipl assets in'the
o : | ik
d would nof lie against the

delivere
Mr. C cannot be held liab

ngstion 11

Ws XYZ & Company is a partnership finm.

firm is an unre.giste’rgg r
.rchased some iron rods from anothen partnership firm M/

an unregis‘rered firm. M/s XYZ & Company. “‘1‘& not pay 1
N & Company has filed the suit againstiM/s X}

»yli\lch is also
fime as decided.
or recovery of price.

%
s LM Eengary
gtate under the provisions of the Indian Partnership Ac 11232‘:

(@ Whether M/s LMN & Company, can file the suit against M/s XYZ & Fompanv? ‘
() What would be your answer;in case M/s XYZ & Company is o registered firm while
M/s LMN & Company 1S an unregistered firm?

(©) What would be your answer, in case M/s XYZ & Compa

M/s LMN & Company is a registered firm?

ny is an unregistered firm while

Answer: -

Y CAINDRESH GANDH |
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QUESTIONBANK ~  INDIAN PARTNERSHIP ACT, 1932 - \'\!

w To provisions of Section 69 of the Indian Partnership Act, 1932 an “'“'19551'%
firm cannot file a suit against a third party to enforce any right arising from contract 3
for the recovery of the price of goods supplied. 2

But this section does not prohibit a third party to file suit against the unregistered firy, .,
| its partners. F ; :

(@) On the basis of above, M/s
Company as M/s LMN & Comp

Question 12

MN partnership firm has two different lines of manufactuning business. One line of business
is the manufacturing of Aj inoma‘i'a‘ a popular seasoning & taste enhancer, for food. Another
line of business is the manufacture of paper plates & eups. One fine day, a law is passed by
the Government banning A jinomoto’ use in food and to stop ifs manufacturing making it an
unlawful business because it is injarious fo health. Should the firm compulsorily dissolve
under the Indian Partnership Act, 19322 How will its other line of business (paper plates &

cups) be affected?

Answer: -

According to Section41 of the IndianPartnershipAct, 1932, a firm is compulsorily dissolved;
(a) by the adjudication of all.the partners or of all the partners but one as insolvent, or
(b) by the happening of any event which makes it unlawful for the business of the firm to
be carried on or for the partners.fo carry it on'in partnership.

However, where more than one separate adventure or undertaking is carried on by the firm,
the illegality of one or more shall not of itself cause the dissolution of the firm in respect
of its lawful adventures and undertakings.

—
BY CA INDRESH GANDHI |

of

yond

to compulsori!
MN has uisorily. dissalye gy
 oto: Else the business ofghe ﬁrm:q.t:, ;
! Al be

Neaali ‘. treateq m‘h
ever. e |-Ilegn:1z of Ajinomatg b willi S Sowtu 8
e other 1ine OF BUSINESS (paper piga 0 MNoway afpry e -
monufacture: $P3). MN cap it "‘}‘:‘W or dissolution
With paper plates and |

“stion 13
1ond 5 were friends and they :
) i chemicals: Aften three e
Jjing of suchchemicals; As Perthe.

5 continue the partnersh

A firm i compulsorily dissolved by the
the business of the firm to be carried
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CH. 4: THE LIMITED LIABILITY PARTNERSHIP \,

ity with limited liability.
vehicI:; hat not only gives the benefits of

bu lowshits partners the e)}ibility of
: radifzgml.gartnership.

G
he. Pur‘?ne”rs will be limited.

yoth ‘@ corporate structure! as well as ‘a partnership
ed @ hybrid between a company. and a partnership.

. Perpetu

LLP can continue its o(isfence irrespective of changes in partners. Death, insanity,
& o i o . A o
rétirement or insolvency. of partaers has non/mgact on the existence of LLP. It is

capable of entering info contracts and holding property in its own name.

LLP is a separate legal entity, is liable to the full extent of its assets but liability of
the partners is limited to their agreed contribution in the LLP.

Further, no partner is liable on account of the independent or un-authorized actions
of other partners. All partners will be the agents of the LLP alone. No one partner

Partnens o
on agreement between the oy ’1;‘;
- Ihe

“Jevise the agreement as per yp ;. 4

except ©
divorce non/can it pmctlic; a leal

ALLP \
oy have @ common seal, if it degj

have @ common seal.

9. Monager

10. Minimym.ond Maximum number of Party

designated partners, of whomat least
imit on the parfnersiin LLP.

Question 2

state the essentials required for incorporation of the LLP-
0

Answer: -

provision: [The LLP Act,2008)

Under the LLP Act, 2008, the following elements are very essential to form a LLP in Indic:

BY CA INDRESH GANDH!
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0"e=Form 2. contains the details of LLP proposed to be incorporated,

0 After resenving a name, user has to file e- Form'2 for incorporating a

new Limited Liability Partnership

partners’/designated partners’ details and consent of the
partners/designated partners to act as partners/ designated partners

Execution of LLP Agreement is mandatory as per Section 23 of the
Act,

LLP Agreement is required to be filed with the registrar in e-Form
3 within 30 days of incorporation of LLP

A
: D:ufilng of LLP Agreement* =

DATIUIN Lnve LUES HION

isiol’ [The LLP Act,2008)

2ciding partners and Dgslg
obﬂl‘" Designated Qqnng s
certificates (ij,c)' 1
ly for rzszrvn'ruo

EItCT"U"'c Filing of some Dociim
Bs“‘”g Certificate of Incorporqno

ngstwn 4

smfe the Confents of LLP Agr‘eem 2

Answer: -
wfgn_: [The LLP Act,2008)
Following are the contents of LLP Agfeumm':‘
1. Name of LLP i :
2. Name & address of Partners & Designated Phrtng w
3, Form of contribution & interest on con’rribu’rio;\
4, Profit sharing ratio

5. Remuneration of Partners

6. Rights & Duties of Partners

7.Proposed Business

8 Rules for governing LLP.

YA WORESH GANDH |




may direct that such limited liability
or new name. within a period of three months

‘the limited liability portnership under this Act.

2. Where c limited liability po-tnership changes its name or obtains a new name under sub-
section (1), i shall within o period of fifteen days from the date of such change, give
notice of the change fo Registrar along with the order of the Central Government, who
shall corry out necessary changes in the certificate of incorporation and within thirty
doys of such.change in the certificate of incorporation, such limited liability partnership
shall change its ncme in the limited liability partnership agreement

3. If the limited liability partnership is in default in complying with any direction given under
sub-section (1), the Central Government shall allot a new name to the limited liability
partnership in such manner as may be prescribed and the Registrar shall enter the new
name in the register of limited liability partnerships in place of the old name and issue a
fresh certificate of incorporation with new name, which the limited liability partnership
shall use thereafter: Provided that nothing contained in this sub-section shall prevent a
limited liability partnership from subsequently changing its name in accordance with the

provisions of section 16.

so o
5. if the Tribunal is of the opi

Q@sﬁon 7
o are The individuals which &
Liability partnership?

Answer:

| BY CA INDRESH GANDHI

Ms_fgﬂ: [Section D of the LLP Act

Any individual or body corporate may

be capable of becoming a pariner of all

1 he has been found fojbe of unsound _

finding is in force:

2. heisan undischarged insolvent or
i i ication 1S ing
3. he has applied 10 e adjudicated as an insolvent and his application t pend
. he

T BY CAINDRESH GANDH. |
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THE LIMITED LIABILITY ..»z«zmzoz._
- ip

——

5 910ed parther. by ang
¥ : * 9greement gpg  partnen :
accordance with limited __,nz__.i Partnersh; e
P agreement,
3. An individual shq| ot become q desig
| On registration, a LLP shall, by it T A noan
a) suing and being sued;

such form and manner
b) acquiring, owni

as may

if it decides to have one; and

es corporate may ﬁns?__? 6 ang

4. Every limited liab fyipartne;
individual who hasigiven his cq
as may be prescnibed w thin

sich otheracts'and things as bodi

i

3 Gzn»n%ﬁ%@ﬁ:v ...Swn;nﬁ it'is mandatory to appoint Omh_m:n*nq
35 i ]

Partners Identification Numben Svnzv;.?o

lom the Centfial, Government and the provisions t
A A of sections 153 to 159 (both inclusive) of the Companies A 2013 shall apply mutatis
mutandis for the said purpose, i i‘ :

»&&w ility partnership shall have at least two designated Partners yh, s

.‘,,.w.n.» least one of them shall'be a resident in India: Provided that in case of
a limited liability partnership.in which all the partners are bodies corporate g i, which
one or more partners are individuals and bodies corporate, at least o individuals who
are .cnl:&,.u of such limited liability partnership or nominees of such bodies corporate
shall act s designated partners, Explanation. For the purposes of this section
resident jn India mearns o person who has stayed in India for a p

hundred and twenty days during the financial year.

Question 10

: R
gives the benefits of limit d
ain.

“LLP is an alternative corporate business form that
a company and the flexibility of a partnership®, Exp|

Answer: -
f , the term LLP is an alternative corporate business form that gives the benefits of i
eriod of not less than one

a company and the flexibility of a partnership,

1

Every partner of a LLP is, for the purpose of the business of LLP) the agent of the LLP,
but not of other partners (Section 26 of the LLP Act. 2008). The liability of the partners

will be limited to their agreed contribution in the LLP, while the LLP it self will be liable
for the full extent of its assets.

2. Flexibility of a partnership:

2. Subject to the provisions of sub-section (1),
A) if the incorporation document

a) specifies who are to be designated partners, such persons shall be designated
partners on incorporation; or 1

The LLP allows its members the flexibility of organizing their internal structure as a
partnership based on a mutually arrived agreement. The LLP form enables entrepreneurs
professionals and enterprises providing services of any kind or engaged in scientifig
technical disciblines. to form commercially

b) states that each of the partners from time to time of limited liability partnership
i | s to be designated partner, every partner shall be a designated par
¥l J

ther 4

q e —

BY CAINORESH GANDHI |
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i ) THE LIMITED LIABILITY v)x._.memz_v

efficient vehicles su; ; i

[y arnn_..n.hv “c“,“ MoE:.E_. requirements. Owing to flexibility in gﬂ_ﬂll
{ L I} f 2

,w. nnvn__.nsn“,n able vehicle for small enterprises and for investment by ven .h”

What is the procedure for maintenance
Limited Liability Partnership und

S

Oflaccount, other records and audiy of

Booe) (Section 34 of LLp Act,

1 ThelLLp > .
or f i

P M& accrual basis and daccording 1o

nd shall maintain the same at its registered of fice

. t,,.tww.x manths from the end of each financial year, Prepare
of ,nnp,%%» and Solvency for the said financial Year as at the last d

. 3 Yo Qv\ OW *T
said financial year in such form as may be prescribed, and such statement ;

jleipearin sy , shall be
by the d ‘miﬂmaw intners of the LLP. ol

% ,..
3. Every LLP shall file within the prescribed time, the Statement of Account and Solvency

preparedwith the Registrar every year in such form and manner and accompanied by such
fees as may be prescribed.

#

4. The accounts of LLPshall be audited in accordance with such rules as may be prescribed

Question 12

Explain - Small limited liability partnership,
Answer: -
“Small limited liability partnership [Section 2(ta)]:

It means a limited liability partnership -

@

n.__

\mimn—.ow_ No. 13 |

an_&::nﬁ betweenaLLp S.‘.
pnswer -Provision [The LLP Act 2005
LED0

the contribution of which o
amount, not «xnno&:m five ¢

Ceed 1y,
€8s, as

MY-five lakh o

" Be preseribeg; gng
Year oF Accounts ong
ol \ nn&?_.d. lekh vency for the

Evenu
may be pp escribed o o_.ucnrs_mroa

: rore pyp, —_—
the turnover of which as per 4 or such higher

he Statemeny
. dogs not ex,

immediately preceding financig)
amount, not exceeding fifty cn

) which meets such othen p,

and conditions as SQ be. Prescr cribed, and £yfils uchite e

partper

Basis for Limited Liabjjis0}
Comparison - %
Reguiating | TheGimitedLicbiln
Act Pantnership Act, 200,

Body

no%ownum

Separate It isa legal entity separate

Jegal from its membens,

entity PR s —

Creation It is creat \

edbyalegalprocess | Tt is ¢
called registration under the
LLP Act, 2008, ,

Registration is mandatory, LLP P..mizna i8 Voluntary.Only

can sue and be sued inits the registered partnership firm
7 own name. can sue

reated/bylan agreement
between the parthers.

Registration

thethird parties.
7 Perpetual _ The death, insanity, retirement | The deathsinsanity retirement
succession | or insolvency of the partnen(s)  |or insolvency of the partner(s)

i, does not affect its existence of |may af fect its existence. It has
i ,, LLP. Members may joinorleave | no perpetual succession.

| but its
i existence continues forever.
[ Name 4, Name of the LLP to contain the | No guidelines. The partners can

have any name as per their

i word limited liability
choice.

| partners (LLP) as suffix.
_ ,

[ BY CA INDRESH GANDHI |
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THE LIMITED LIABILITY. vadmemz_w

Liability of each partner
limited to the extent to agreed
contribution except in
case of willful fraud.

Liability of each partner is
unlimited. It can be extended up
to the personal assets of the
partners.

Each partner can bind the

N

Each partner can bind the firm
as well as other partners by his

[ The Companies Act, 2013.

[ The LLP Act, 2008.

he persons who contribute to

LLP are known as partners of
[ the LLP.

Internal governance
structure |

The intennal governance
structure of a LLP is governed
by agreement between the
partners.

The persons who invest the
money in the shares are known
as members of the company.

The internal governance
structure of a company is
regulated by statute (ie.,
Companies Act, 2013).

Name of the LLP to contain the
word "Limited Liability
partnership” or "LLP“ as suffix.

Name of the public company to
contain the word “limited" and

Private company to contain the
word "Private limited"” as suf fix

Number of members
/ partners

Minimum - 2 members Maximum
No such limit on'the members
in the Act. The members of the
LLP can be individuals/or body

corporate through the nominees.

‘vléﬁ noann:<>>_:_3:3‘m
members Maximum - 200

, members Public company:

i, Minimum - 7 members Maximum
| - No such limit Members can be
i_ organizations, trusts, another

| business form or
individuals.

—

The business of the
managed by the
including the g

W imum num ;
m_.ﬁnn»aﬁm\&mh_m:n»nl

partners

e 2

[ B CA INDRESH GANDH

)

Liabifity
10 the amoun
shares held by
them.
) ,ez The affairs of the company are
Managed by board of directors
elected by the sharehalders,




THE COMPANIES ACT LSHN/ = _

bers limited by the apaoxnzacs to u:nr

nao:._:m e a«acnqm may respectively undertake by the memorandum to contribute to
the assets of »..n company in the event of its being wound up.

2. Thus, »:«,ﬂm_&m ow the member of a guarantee company is limited up to a stipulated sum
53203% e memorandum, Members cannot be called upon to contribute beyond that

stipulated sum.

3. Similarities and dis-similarities between the Guarantee Company.and the Company having
share capital:

a) The common features between a ‘guarantee company' and ‘share company' are legal
personality and limitediliability. In the lattencase, the member's liability is limited
by, the amount remaining.unpaid on the share, which each member holds. Both of
them have to state in their aaaawn:mca that the members' liability is limited.

b) However, the point of distinction between these two types of companies is that in
j the former case the members may be called upon to discharge their liability only
§ after commencement of the winding up and enly subject to certain conditions; but
in the latter case, they may be called upon fo do so at any time, either during the

company's life-time or during its winding up.

Conclusion: Above are given some similarities between a Guaranfee company and Company having

share capital.

BY CA INDRESH GANDHI

non-profit organization be regi

iSten,
what procedure does it rnﬁ -

as.a comy
to adopty Pany ...an_.!:..l..r Companies Act, 20133

(an @
1 s0. ¥

Answer=
q yes.a a non-profit oBo:.nB_o
by fallowing the pro oP.r.

hy.under the Companies Act, 2013

2 section 8 ¢ 8 of the noavn:_nm o;n

focmed E.n the chari n_. e objecs
research, s0¢ _in_?:.n r a

3, such cotmpany _:Ri.u o appl
a) n..o.sozsm its ow,.,mnﬂ

)

4 The Central Government has the power. +o .uu._« " q A i ,,
company-, 'y
a) Section 8allows the Central maﬁ_,.sﬁa toregisten _Eu 333 onlassociation of s
um.._.mbnhou a company with limited liability without the addition of words 'Limited
o 'Private limited' to itsiname, by i issuing licence on such conditionsias it deems fit.
T e
b) The registrac.shall on n_umE_._ ister such person or.assaciation of persons os
‘a company under this section. .
¢) On registration the company shall enjoy same privileges and obligations as of a

limited company.

D:wmg: No. 3- A

=

griefly explain the doctrine of © Ultravires® under the CompaniesiAct, 2013. What are the

i consequences of ultravires acts of the company?

Answer: -

Provisicfi

ra vires is simply “beyond (the ) Eﬁmz The legal phrase
e in excess of the legal powers of the doersgf

1 The meaning of the termul ultr
is applicable only to acts done in ¢

ultra vires"

|
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/ QUESTION BANK

THE COMPANIES ACT ,1875

| This presupposes that the powers are in their nature limi
: imited. To an ordi it
law permits whatever does the law not expressly forbid. DRekizen the

which travels beyond

Z mtrw__ﬁa‘n@u noperative

3. In consequence, any act do
the powers riot only of the di
in law and is therej ot b
SRS AN
n be restrained from emplaying 1 find for purposes other
by the ..o:_oﬁnam_._ . Likewise, it.canibe restrained from carryin
s authorized to carry'on. & :

octrine ofglltra vires is that a company can heither be sued on an

.

ultra ium ansaction, nor canit sueoniit. Since the memorandum is a “public document”
it is open to public.inspection. , ,

hen one deals with a company one is deemed to Know about the powers of

any, If in spite of| this you entec into a fransaction which is ultra vires the
U cannot enforceiit.against the company. T

o e—_— B

ve supplied goods or performed seryice on such a contract or lent
payment or recover the money lent. But if the money advanced
expended, the lender may stop the company from parting
+his is because the company does not become the owner
pany. As the Jender remains the owner, he can

For. example, if you ha
money, you cannot obtain
to the company. has not been
with it by means of an injuncfion;
of the money, which is ultra vires the com

take back the property in specie.

7. If the ultra vires loarihas been utilized in meeting lawful debt/ef the company then }n
lender stepsinto The shoés of the debtor paid off and consequently he would be entitled
33851..58:%2]33 from the company. <~

8. An act, which is ultra vires the company being void, cannot be ratified by the
shareholders of the company} Sometimes, act which is ultra vires can be regularized by
ratifying it subsequently. For instance, if the act is ultra vires the power of the
directors, the shareholders can ratify it: if itis ultra vires the articles of the company,
the company can alter the articles: if the act is within the power of the company but is

done irregularly, shareholder can validate it.

clearly the doctrine of “Indggn Ma

: under the Compani Nagement’ |

istered U Panies Act, 20 < s applicable i

| red ling With the company cannot claim q 13, Explain the n....%a.huﬁ.a es of companies.

| geo Ny relief on the S in which on outsider
ground of ‘Indoor Management'.

in clearly the doctrine of *
red under the CompaniesfActH
with the company cannoticlaimian

applicable in cases of companies
A tances in which an outsider

ding o the “doctr ne of i fanagement” thy
{ q e Oou'

g, Accer i
company. thoughjare supposedtolhave satisfied themselves regarding thelcampetence of

~zompany to enter int :
the S.%“_M; _ _..,._ o the proposed contractsian
os the internal compliance to/procediresiand
everything has been done propenly; =

sume:that as far

2, They ore bound fo examine w.:n .,.a.mm& documer
+he proposed dealing is not inconsistet ,mp:.nszx,.
; 1
3. They are fully entitled to presume regulari
internal rocedures as mnncwqon by the Memorandum and the This doctrine 1s @
imitation of the doctrine of “eonstructive notice” and populoaly Known as fhe rule laid

down in the celebrated case of Royal British Bonk v. Turquand\Thus, the dactrine of

ﬂamooa management aims to protect outsiders against, the company.

ned doctrine of Indoor Management or Tunquand Rule has limitations of
ay, it.is inapplicable to the following cases; namely: ;
The rule does;not protect any
%Wo: when the. person dealing with the company_has notice, whether actual or
constructive, of theiinregularity.
In Howard vs. Patent Tvary Manufacturing
defend the issue of debentures o themselves because th
fhat the extent 10 which they were lending money Yo }.o com|
assent of the mgné meeting which they had not ogo_:&,”_..
v Kansseen, a director could not defend an allotment of _‘m«maqp
nol_n__vn_,ma in the mee e allotment. His app

ting, which made th ,
director also fell through because none of the directors appe!
E:az_: 02_8.

4, The above mentio
its own, That is t0 s
) Actugl.or constructive. knowledge of irregulart

Co. where the directors could not
ey should have Known \
pany required the
Kewise, in Morris
s 1o him as he
ointment as d
nted himgWes
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ABCPvt. Ltd., is a Private Company having five members only. All the members of the company
were going by car to Mumbai in relation to some business. An accident took place and all of
them died. Answer with reasons, under the Companies Act
company has also come to the end?

THE COMPANIES ACT

A-FOUNDATION LAW QUESTION BANK. =
/1872 _
rmu MFMEW:.,D.. of Irregularity: The doctrine in no w
n_of Irre arity: ay, rewards those who beh;
Where the person dealing with The <company is put upon an inquiry. s

.Mm‘ example: where the transaction is unusual or not i
it is the duty of the outsider to make.th
Turquand Rule*® is also not availablew

are suspicious and therefore in

gligenty,
=

n the ordinary course of busi
 hecessary enquiry. The protection o
ne theicircumstances surroundin

Ness,
f the
9 the contngcy

tolact in the manner, which ig

. the plaintiff
 property from its accountant, the transfer was he|q
h «umwvo.uoa absence of 'a power of attorney that 1,
ity to'effect.transfer of the company's property. n
icase’of Haughton & Co. v. Nothard, Lowe & Wills Ltd. where o person
orship in two companies agreed to,apply the money of one company in
payment of the msax_-o other, the court said that it Was something so unusual "that the
plaintiff imnn%.x mmc: inquiry to ascertain whether the persons making the contract haq
ity in fact to make it.” Any other rule would "place limited companies without
g Sn.ww for so0 doing, at the mercy of any servant'or agent who should
contract on their behalf."

c

D
i‘é
8
2]

e doctrine of indoor management applies only. to irregularities which might
otherwise affect a transaction but it cannot apply to forgery which must be regarded as
nullity. Fol may in circumstances exclude the 'Turquand Rule’,
~The only.clear illustration is found in the Ruben v Great Fingall Consolidated. In this case
the plaintiff was the transferee of a share certificate issued under the seal of the
defendant's company. The company’s secretary, who had affixed the seal of the company
and forged the sighature of the two directors, issued the certificate. The plaintiff
contended that whether the signature were genuine or forged was apart of the internal
management, and therefore, the company should be estopped from denying genuineness
of the document.

However, it was held, that the rule has never been extended to cover such a complete

2013 whether existence of the

¢/

v

-

, The most distinguishing featyre of o

2 In short, a comparnty is .u,..c:m ht into o

e

_UNDATION

mrn«.nro_nﬂ.m and promoters who £4f
company form-of business grq

1S its bej

5 g @ separate entity from the

S stablity and perpetuity 1o the
or- wound up or brought to.an'endignit
death, insolvency of fetiremept oeian
3 ._.:rﬂmho<_m_c= for transfer

b nn_,_vnén_ nxm&nsna of a

dhar holders to chahge, |
b =122 S
e |

Facts of case:

In the present case, ABC Pyt (Ltd: does
m-_nﬁro_naqm. The legal process will be !

get the shares registered in their names|
of shares”. The company will cease to'ex %&@
b gl

exist.

Question No. 6 wp
. I

= —
‘M«nr:m OPC (One Person Company) and state the rulesnegarding its membership. Can it be
converted into a non-profit company unden Section 8o a private company?

Answer: -

Provision: [Section 2(62) of Companies'Act,2013]

1. One Person Company (orc) G%ﬁ% of the noavos_.nmf\,nd‘,‘uoﬁ_.. ._..rmmm* defines
one person company (OPC) as a company which hos only one person as a member.

2. Rules regarding its membership:

a) Only one person as member.

—_
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b) The memorandum of OPC shall indicate the name of the other person, who shq||

event of the subscriber's death or his incapacity to contract, become the member in the

company. e
c) The other person whose name is given ingthe memorandum shall

5 ive his ppi i
consent in prescribed form and the.same shallibe filed with nnm.,m Rler b tren

strar of COMmpanies qt

Pr
OPC

e of such ,o:_nn person

€ of such other. by giv
‘the same to the Registra P40

RS

pan

pany

g) Only a hatural person who is an Indian citizen andiresident in India
stayed in Indiagforaperiod of not less than 120/days during the imme.

one calendan year)
i, u@%@n to inconporate a OPC !

i,  shall'beanominee for the sole member of a OPC

(person who has
diately Preceding

h) No person shall be eligible to incorporate more than one OPC or become nominee in more
than one such company.

i) No minon shall'become member or nominee of the OPC or can hold share with beneficial
interest,

3. OPC cannot be incorporated or converted into a company under section 8 of the Act.
Though it'may be converted to private or public companies in certain cases.

Conclusion:
Above are rules regarding one person company. As per provisions given it is one of the main

condition for OPC that it cannot be get converted into a Section 8 ie. non-profit
organization.

Question No. 7

Examine the following whether they are correct or incorrect along with reasons:

a. A company being an artificial person cannot own property and cannot sue or be sued
b. A private limited company must have a minimum of two members, while a pub
company must have at least seven members.

limited

| BY.CA INDRESH GANDHI

AT 1872 |

own property, have banking aceq iy
gven members can contract it
Tt can sue and be sued in itg 2t 9%0inst it or incur liabifity 1o i1

do except be sent to jail, takelg “8ing which any natural person can
is a legal person initslown senses s e€dl®aened profession, Hence, it

'3 dseparate legal entity can
'es and enter into contracts,

Correct: Section'3 of the or

b. vaw.n.mﬂ. 1o the constitution o
more persons can form a cofpany
memorandum andicomplying with the
In exactly the same Way, 2 o

».m: ‘No. mx v M
|7

Explain the concept of .&3:6:,:»

Answer: -

provision: [Section 455 of Companies Act, mw_z B

1. Where a companyis formed and reg; stened under this Act fonfutine @nﬁ or 1o hold

an asset or intellectual propenty o:a,:p.w,_s significont aécotnting ASRR‘&M._HE:, such a
company or an inactive company may make on applicat e ._..,o...:.»am.ans Eiarie
as may be prescribed for obtaining the status ofs >

2. *Inactive company! means, a company which has'fot been €arrying on'any business or
operation, or has not.made any significant accounting fransactioniduring the last two
financial years, or has not filed financial statements'and annual returns during the last

two financial years.

3, "Significant accounting fransaction” means any transaction other than {
. Registrar
a) payment of fees by a company to the :
Uw ﬂcuamim made by it to fulfil the requirements of this Act or any other law
¢) allotment of shares to fulfil the requirements of this Act
d) payments for maintenance of its office and records
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Answer:

Mmpany is registered, it is clothed with a legal personality. Explain,

| Provision: [The Companies Act, 2013]

legal personality. I't comes i
ts existence is distin

0 have
<t and

from 1 u&unn_...vn,_
nom subscribers +
rsonality is distinct and: Separate ?o“_ H””

acquire right againstit or i

creditors can sue it

icur liab, lity
and not tg

Aaaozzm and disposing of property in its oWn name.
ibute .H—,_nu capital  and assets, the £ompany becomes the

The Articles of Association of XYZ Ltd. provides that Board of Directors have authority to
issue bonds provided the shareholders authorize such issue by a necessary resolution in the

general meeting of the.company. The company. was in mw.w,dn.nm of funds and therefore, it

P

issued the bonds to Mr. X without passing any such résolution in general meeting. Can Mr. X

recover the money. from the_company. Decide._referring The relevant provisions of the
Companies Act, 2013,

Answer: -

Provision: [Companies Act, 2013]

1. According to the "doctrine of indoor management” the outsiders, dealing with the
company though are supposed to have satisfied themselves regarding the competence of
the company to enter into the proposed contracts are also entitled to assume that as far
as the internal compliance to procedures and regulations by the company is concerned,
everything has been done properly

_BY.CA INDRESH BANDHI
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UNDATION LAW QUESTIQy o -

0

{red by the
of “co

down in the celebrated cgse o
foor management aimso

o
As per the case oﬁ% Royal
4, of RBB. Ltd. mnﬁ\%wm:a Yo,
under the n:._._..o...,mwmi a pn
i ding that, it was jy
Notwithstanding E was he| £
wos entifled foiassume that § 0s passe

g gund that he
indoor management, pooylariykng < been d 315 the docrine of

B4 B 327, the direttors
g issue such bonds

; ticles of associg:
n given case anti OF XYZ 1, proyi
Wo_._m% provided it need: to wn..m\ 0rized "y
shareholders of company, no,sg_ ssued
. eneral meeting of shareho|dens| An, swer
facts, accordingly here'in this case fin | can Tecover: the money, fr
considering 1] : 5 s

hat all'required Formalities “Fhe

tthe passing ofithe:
vbcnun_.oa No. 11. Loy
Krishna, an assessee, wosia snn_n..z man eanning huge income’
He formed three Private Companies. E&. ed with edch fo|
agent for them. The:dividend dnd'inferest ,En@am.nwmo ed by
back to Krishna as a pretended |oan. This way, Knishna di ded his in !
a bid to reduce_his tax_liability. Decide, fon what purpose the ‘three companies were
established? Whether the: legal personality of all the three companies may be disregarded.

ion is based on the above

Answer: -

: [Companies Act, 2013] :
Wwo._mrmm_ehmﬂmmm oMro&m in Salomon Vs, Salomon & Co. Ltd. laid %s:..ra a company is owM__.nmgh_
: distinct and separate from its members, and therefore, hos an .:%«.n:an_ﬂ mmﬂﬂnmnﬁw g
existence from its members who have constituted the .Sauoﬂ_;ﬁ Nqﬁ un !
cireumstances the separate entity of the company may be ignored by
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by.certain
cectain persons only for the
egard the corporate entity nvhquNn*
T =—=~_The
. ol if the company opts to ha
the authorizationishall b

M‘«nn_..nan_...\ . whereven the com

question Ne- 13. s
" >
The poid-UP share capital of SAB

of RS. 10 each, ?:< paid-up and 2

e . himself. Therefore, the wh
into three part : ole idea of
1.lu|w<:+. ayiew to evade tax. No 0;”1 vn_u.rmru<m Pvt.Ltd.and SARAPYE,

%oq%‘qmmnnn:oﬁy SAB Pvt, —hm, A
L PQR Pi, LTd. With reference o R )
. ¢ : Q 3 3
i » Jhether SAB Pvt. Ltd.is a subsidiaryof i Act, 2013, examine
SR of the fhree private comparies may be disregarded because 1 pQR Pvt. L1d. has Eloutl FPQR 1. Lid2 Wo wer be different if
i ﬁoiuq ' ‘ormed n:?. 10 avoid tax liability. It carried no other business, but n o -
created simply as a legal entity fo ostensibly receive the dividend i s SN n:m & .._sa“ Answer-

an

them over to the assessee os
pretended loans.
Provision: [Section 2(87) of Companies Act, 2013]

Question No. 12. .
1. Holding and Subsidiary Companies are pelative -5
another only if the other is its subsidiary: ive fermsiA ORpAyS n.reﬁj company of

M‘Jﬂr”gmggu.“ﬂ“mﬁﬁ the m.a ‘._ol_....m statement is correct or incorrect:

B ot 2 e a minimum of two members, while a public limited 3

s )Bm_«.vei 4 - ~ en members. : 2 section 2 (87) of the Companies Act 2013 lays down ihe Gircumstances under which o

ng of Common on company’s documents is compulsory. company becomes @ subsidiary. company of another company which becomes its holding

company These circumstances are as under:

Answer- a) When the holding company controls the composition of Board of Directors of the

. subsidiary company or companies, of

Provision: [Companies Act, 2013] b) When the holding company exercises of

5 7 Joting power either on its own or toge

“&a 3 of the Companies Act, 2013 deals with the basic requirement with respect to the companies, or

” QS.oﬂuﬂ* wru_“«ﬂﬂai In the case of a public company, any 7 or more persons can form 3, Wherc o company 1 the holding company of the company
pany for any lowful purpose by subscribing their names fo memorandum and complying conditions, eg., if A Ltd. is the holding company of BL

ith ~ :
with the requirements of this Act in respect of registration company of ALtd.. then B Ltd. will automatically become @
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controls more than one half of the total
ther with one or more of its subsidiary

which fulfils any of the aboved™
14, but C Ltd. is the haldiRg |
subsidiary of C Ltd,




: , /1872 _
rE = ‘J/l.

THE COMPANIES ACT

The vn.ﬁ.:v share capi i imited i
apital of SAB Private Limited is Rs. 1 crore, consisti
( ; i 3 in ;
;ﬁre.ﬂ.om Rs. 10 each, fully paid-up and 2 lacs Cumulative Preference. M_E_.moMMmm n_nnu Equity
fully paid-up. JVN Private Limited and SARAF 93 lacs Eq S0 each)
oxchph - ui

ate Limited. JVN Private _._,ad.whwcunu

iVate Limited s

ut of 9 Di ectons on the Board of SAB Pvt. Ltd,, so, i implies that
td:controls the composition of the Board of Directors of SAR Pyt. Ltd. and
olding company of the SAB Pvt, Ltd. b il

The K Ltd.
agreement

1 ..n process of incorporation. The Promoters of the company signed an
irchase of: certain furniture for the company and payment was to be

Gnnn to 2_.9 ers of .?_..:_._.c..n by the company afterincorporation. The company was
incorporated and the furniture was received and used by it. Shortly after incorporation, the

pany went into liquidation and the debt could not be paid by the company for the purchase

of above m:ﬂ—.’hﬁ. Asa result, supplier sued the promoters of the company for the recovery

of money. Examine whether promoters can be held liable for the payment under the ?:oi.:m

situations:

a) Whenithe company has already adopted the contract after incorporation?

b) When the company makes a fresh contract with the suppliers in substitution of pre
incorporation conftract

Answer: -

Provision: [Companies Act, 2013]

1. Pre-incorporation contracts are these contracts which are entered info, by the

promoters on behalf of a prospective company, before it has come into existence e.g with
the proprietor of business to sell it to the prospective company.

2. Under section 9 of the Companies Act, 2013 a company comes into existence from the

date of its incorporation, it follows that any act purporting to be performed by it prior

to that date is of no effect so far as the company is concerned

|
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\ES ACT ;1872

ight to enter into contp,
ooavn=< as stated in sectign

ng nonexistent, it can nejthe,

| hm ini
A owmnim to act on its behalf, " octinits own behalf. pop
exXpressly or implj itly appoint |
Sgruct
it . : Person enfering into a contract
s SMents such as the Memorandum,
’ ¢ documents available for

4, Hence.a penson who enters intol |
ot his own peril. ] i

E\QE..R!..

 Ltd. was in the process of ||
it
ment for the purchase offcertain f

agree :
1o the suppliers of furnifure by'3

anmn
incor'
company wel
of above furniture. As a result, suppli

o* money.

; d by the com pany. for the purchase
ofers of the company

Conclusfon:

o) If there was already a contract between the suppliers and pr
incorporation, the promoters shalllbe personally liable/for the failur
suppliers. Company will not be held fiable. s el
p) If the company makes a fresh contractswith the suppliers in substifution of pre-
incorporation contract, the liability.of the promaters will come to an end and the company
shall be liable to pay.to the suppliers.

ment to the
1

w,wﬂwp
of pay

&emﬂ.d:ZP mu. ..T.L“ ,
M The X Limited was registered as a publiccompany. There are 215 members in the company

as noted below

a) Directors and their relatives - 190
b) Employees - 10

¢) Ex-employees (shares were allotte
d) 5 couples holding shares jointly in the nam

e) Others - 5

d when they were employees) - 5
¢ of husband and wife (5x1)- 5
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d__nwoﬂde*n.v_.,;h-a-.memiﬁna vn:,
: Svn:(vsavomo4oao:<§m~.+ .
advise whether reduction in the number of members is :nhnhu..“. it ng

articles—

ﬁ%&&i mrE.o capital, which by its
1. restricts the rig A

f One , {[f Nits ,§n/-._.__a=.,wn1 of its members. to two hundred
.,.J‘.). 0 or :Ea persons hold one or more shares in a company .o:&n_ :
poses of this clause, be treated as a single member: Gk

b. persons who, having been formerly in the employment of the company, w
members of the company while in that employment and have no:::_._na.4cnﬁm
members.after the employment ceased, shall not.be included in the number ow
members; and

5. prohibits any invitation to the public to subscribe for any securities of the company.

F ase:
1. X Limited was registered as a public company. There are 215 members in the company as
noted below:
a) Directors and their relatives - 150
b) Employees - 10
¢) Ex-employees (shares were allotted when they were employees) - 5
d) 5 couples holding shares jointly in the niame of husband and wife (5x1) - 5

e) Others-5

2 The Board of Directors of the company propose fo convert it into a private company

Conclusion:

Here, the Board of Directors of the company can conver
there are maximum 200 members in the firm.

a) Directors and their relatives - 190

b) 5 couples holding shares jointly in the name of husband and wife (5x1) - 5

¢) Others - 5
Total Members = 190 + 5 + 5 = 200 members

t it into a private company because

| BY CAINORESH GANDHI |

: woa_uai do not need any reduction of = - —
i oo o o crRivese ond géa%“»ﬂa:ﬁ.%? i of 200 2 v s

_stion No. 16. 170 e ctinget 200 L

) .%93. was incorporated on 6th Octob

(7] -ssued bY the Registrar on 154

sn”:nn.q which created its conteg fua

@ te of _Sna_..voq.n:o? De.

...a_.:tﬁn Vi
Jhether the companies can be exempted

the Companies Act, 2013,

Answer:

% [Companies Act, 2013]

om the date of Incorpordtio

pight fr

nOJ.EDSi e
o) Al the subscribers and other pej

pecome members and directy

p) Also, company will have following:
1

mpany ¥
Common Seal,

i erpetual Succession, | %
=== i

. Sy aY s
iii Sale on purchase of movable’oniimmovable property or Tangible and infangible.

Assets in the name of the company,
Also will have right o sue and'be sued as company,

Fact of case:
as incorporated on 6th October. The centificate .of incorponation of the
Oth October entered

ed by the Registrar oni5th October. The company on i
hich created its contractual liability. The company entered into prior to

te of incorporation

A company W
company was SSU!
info @ contract Wi
issuing of certifica

1 since the date specified in
oration of the company
ce, the company

Conclusion:
Here, the date o
the certificate 0
n though the certific

e contracts entere

n of the company is bth Octobe!
¢ taken as the date of incorp:
as issued at a later dafe. Hen

¢ incorporatio
f incorporation shall b
ate of incorporation W
d into after dafe of inc

eve orporation.

is bound by th
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e

A aw the maa.:no...e: of promoters of a company, prepared Memorandum of Associat;
.”,.é.nuu of Association, paid the registration fees and got the company _.._oo_.uoao-n_M:a: gad
is costs and charges from the company. Theleompany refuses to pay. Will A m_._nonn.nxv il

.%«,1.&,. into, by the
into existence e.g. with

,v. ,l . ‘.,
‘\guﬂ o*.}n noa,ﬁmaﬁ.m >nﬁmoum.o:~ranxvn:uonm=nc11mn whil
ac ncorponation, the company shall not'be liable for tho. s
omoters are held personally liable forsuch expenses. =

«.n,wmw..‘_o* promoters of a company, prepared Memorandum of Association and

Jlmn_nn of &u_uummn:o:. paid the registration fees and got the company.incorporated. A claim
his costs n:.n .nrn_.mnm from the company. The company. refuses to pay.

Conclusion:
Here, A cannot recover the amount from the company as at the time of incorporation, the

company was not in existence. Company will be liable for the expenses incurred after its
incorporation. The expenses incurred before the incorporation are all borne by the
promoters, 50, A cannot claim his costs from the company. but can claim from the promoters.

Question No. 18.

The Memorandutiand.Articles of Association of a company were delivered to the Registrar
of Companies for registration on January 6. On 8th January, the Registrar issued the
certificate of incorporation but dates it January 6th. On that very day (January 6th) the
company made allotment of its shares. The allotment was challenged that it was made before
the actual issue of the certificate of incorporation. How would you decide and why?

Fom the
| al”n NH incorporation (mentioned!
: E-a 1] vp capable of exercising
having power to enter into

L

el |

A Jremoraridum and Articles ofidss
¢ companies for registration fonian
of Cificate of incorporation butidates |
cef ade allotment of its sharesad

mpony ™
”ﬂnﬂnan_ issue of the certificatélofine

gonclusiot
Here. the date of incorporation'of the'cor o
she certificate of incorporationshall b faken s thedate of incarps ; :smwﬂnﬁ”ﬂb

h the certificate of incor was isstied ot
even thoug 2 or niwas isstied at
+f shares made by the companylis val S &

Question No. 19. j o

4 company Was formed on the basisofia certificate of inconparation abained by threatening
the Registrar of Companies. Ts the company leqall forfed? :

Answer: -

Emmoannaﬁ Act, 2013] ; )
certificate of Incorporation isia Conclusive evidence nothing candnvalidate) the Certificate
of Incorporation. Even illegal abject or Forged Subscribens will only invalidate the object &
memorandum but that will not of fectithe valid incopporation of company.

Conclusion: ( : .

Here, the certificate of incorporation was obtained by threatening the pmma:..a_. of
panies. Since, no one can challenge the cerfificate of incorporation because it is a

Com| , ﬁ
nce, one cannot say that the company is illegally formed. The certificate of

conclusive evidence, s .
ation means that all the legal formalities while incorporating the company are d

incorpor

complied

—_—
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Four of the seven signatures to the Memorandum of Association o
The memorandum is duly presented, registered and a certificate 0

equently question

m.n company are mo..mna
f incorporation is mmucua.
ed on the ground 4:3.

registration is void. Decide

Answer: -
Provision:
1 7R
e
) e ers Will only invalidate
R va orporation of company.
The Com tates, that ‘ucEnﬁ to the provisions of the Act, th
icles shall, wheniregistered, bind the company and the :_nahvo?“

e extent as ifithey respectively had been signed. by the company ang
,"and contained covenants on its and his part to observe all the provisions

=

B

of the Memorandum and of the Articles.

Fact of case: |
_Four of the'seven signatures to the Memorandum of Association of'a,company are forged
The memorandumis duly presented, registered and a certificate of incorporation is issued

Conclusion:
The company's existence cannot be challenged now on the ground that registration was void

since, the certificate of incorporation, once issued, is the conclusive evidence of the fact
that the company has been duly registered. Once the certificate is issued, no one can
question the validity of that certificate.

Question No. 21.

The principal business of XYZ Company Ltd. was the acquisition of vacant plots of land and
to erect the houses. In the course of transacting the business, the chairman of the Company
acquired the knowledge of arranging finance for the development land. The XYZ Company
introduced a financier to another company ABC Ltd. and received an agreed fee of Rs. 2
lakhs for arranging the finance. The Memorandum of Association of the company authorises
the company to carry on any other trade or business which can, in the opinion of the board
of directors, be advantageously carried on by the company in connection with the company’s
general business. Referring to the provisions of the Companies Act, 1956 examine the validity
of the contract carried out by XYZ Company Ltd. with ABC Ltd.

& = = T S—_— T =

. the Meaning of 5:. ultra <_. ._.E.h

the term | ires’

Company be ! he
Pany beyond itg object clause of ¥

The impact of the doctrine
2. Jltravires *...nz.mnn:o..,_‘ nor

an neither be sued on an

A
1n the leading case law of ASh|
3. +he main businessiofithe companyastes
wagon and fo/canry on the business of

4, The directons of “the compafy ente
" construction of a railway line/jngel TR .
directors by passingia special nmhw

-

5, Riche, however, nepudiated the coy
" action for damages for breachiof contra
within the meaning of the wordgenenallc,

as being ultra vi |
Its contention was tt

6. The court decided that the term ‘genenal contractors zpw,, s ﬁ,,aon:nanoﬁ
engineers, i-e. it had to be read'in connection with the company's main bl i s. If the
erm ‘general contractors’ was ot so'interpreted, it would!
contracts of any kind and every/description g

Fact of case: >

The principal business of XYZ: Company Ltd, wos the acquisition of vacant plats of land and
1o erect the houses. Inthe course of transacting the business, the chairman of the Company
acquired the knowledge of arranging finance for the development'land. The XYZ Company
introduced a financier fo another company, ABC Lid, and received an agreed fee of Rs. 2
lakhs for arranging the finance. The Memarandum of Association .& the company nSrnq;ﬂa
pany to carry on any other trade or business, which can, in the opinion of the boar:

the com . .. _
advantageously carried on, by the company in connection with the company's

of directors, be
mwzmg_ business.
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falls outside the
not valid if it

Object
Wthorizes

Bnirneu.mn ,:_3. o.o,,,q<oc3..ns.uu3.o=._nvoS»:n.:nk..ﬂ:ﬁoSo:i of dividend thay
M“. < sm@n« company as per the provisions of the Companies Act, 2013. Examine
; s of the Companies Act, 2013 and advise the members accordingly

ision: (Companies Act, 2013]

1. Under the h.w:.vn:..nu Act 2013 Section 8 companies are prohibited to distribute

dividends sto its shareholders. It can pay interest but cannot pay dividend.

2. A company is registered with the object of promotion of commerce, science, art, sports
education , research, social welfare, or any other related object. They can use their vnor.,
for this given purposes,

Fact of case:

In given case company was registered under section 8 company , it earned huge profit during
this financial year. Considering the development some of the members of company demanded
dividend from company.

Conclusion:

The company in question is a section 8 company and hence it cannot declare dividend. Thus
the contention of members is incorrect.

7/« ore coses Where company

,‘ﬁ..&hr g
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: ‘v_o that the company a {
<

e of the creditors of
formed by the promoters
rovisions of the Cy

50

Meaning of Lifting the Corpora
1. The company has;a separat
" eil of Incorporati

-

bt =

2. All the directors and the mem
" as decision of the company, =

P

other persen belonging from the innef
for the benefit of the company & «,3
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such case the vei be removed and person
and will be held personally liable:

5 The circumstances or the casesiin which the Courts have disregarded the corporate
personality of the company are:
a) Protectionof revenue: (To prevent ev

asion of taxation) The Courts may _m:o_.,a the
w‘oyﬁwv,oﬂa.mn entity of a company where it is used for tax evasion. (Juggilal <v.
Commissioner of Income Tax, B.F. Guzdar v, Commissioner of Income Tox Bombay).
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£ fraud sroper conduct: The legal personality of

R led in the interest of justice where the snn:_:p‘.h.ﬂw _.un“””.u_,naﬁ may algo pe

; _M! vm.n some fraudulent purpose like defrauding creditors or defeating o on has been
. Professor Gower has rightly observed in this regard that the veil nw n“““.wncsf

- nting
will be lifted where the ‘corporate personality is being blatantly used as a n_o%% ﬂn*ﬂvoa«.
. or fraud

corporated as a device to conceal th
Court disregarded the na.._uoz_»”

mpany may assume an
dents in an enemy
rSons ihireal contno|

pany is a mene eloak or sham (hoax). (Gilford Motor

016 : tion Where the use of anincorporated company is bein
void ;&E __mn+_,of__wm. the Court may disregand the legal, personality of :_M
company.and on theassumption as if no company existed.

agent. or. rs: Where a company is acting as
holders, the shareholders will be liable for the acts of the company

e.)

ent or trustee of the shareho

g) Av ?Pﬂ_mﬁ..,.nm,Fﬁwunm.._mm_m._a-mnan Where the courts find that there is avoidance of
welfare legislation, it will be free to lift the conporate veil. (Workmen of Associated

Rubber m:mcuni _.3.‘<.)mmon._ﬂnuncvvnﬂézmcm._.éra.v.

h) Protec ng_public_policy: The, Courts invariabl
corporate persondlity of a company fo protect t|
contrary to public policy. (Connorsy. Connors L1d.).

y lift the corporate veil or a disregard the
he public policy and prevent transactions

al cases: The courts pierce the corporafe veil in quasi-criminal cases in

| persons who have violated the

i) Inguasizcrir
order to look behind the legal person and punish the rea
law.

Conclusion:

Therefore, Promotor can be made liable when they do any misconduct behind the veil of

company.
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power- (Compenies Act, 201§

o) BreBrres

A no.ﬂﬁnz'\ is an
| oﬂ.eq.._w

sue and be sued in its own nam
except b€ sent 10 jall, take arfoath
o legal person in its own sense;

b) Correct: n B
Gection 3 of the Companies At
the constitution of the compar
con form a company for anylla
and complying with the requi
+he same way, 2 or more per

D:&t.o: No. 25.

ut X225

cars. The turnover of the OPC ?1. e ‘
f voluntarily

res. His friend Sunil wanted ol
ate limited company. Can'Anilido'so?

Cro
into a priv

Answer: -

Provision: [Companies Act, 2013)

~Rule 3 of the Companies ﬁ:no%eﬂa.aa Rules, 2014,
can conver? voluntarily into any kind of company Eaa two
date of its incorporation, except where the paid w mr“_,.o nm.
fifty lakh rupees or its average annual turnover during the r

crore rupees.

[ cAmoresh SN |

o One Person Company (OPC)
years hove expired from the
pital is increased beyord
evant period exc

1. Aspe




THE COMPANIES >Q.H.o..w~,

T wm»...&ﬂ Section 18 of the Compani i
i , panies Act, 2013 provides that a
..nn.ﬂ.n;q. under this Act may convert itself as a company of c:ﬁ” MH”“:W:M* 7. class
by u.:ﬂ.n:o: of memorandum and articles of the company in accorda 52 ».:_u act
Provisions of Chapter IT of the Act. OSSN (the

n..wonm and its turnover for the
2 -rores. Eventhough two Years have not
nce i Aaverage annual, turnover during the
March; 2019 has exceedediRrs. 2 Crores, Mn

ee, had e incomeilthe form of dividend and interest. Inionder to reduce his
tax liability,"he formed four private limited companyand transferred his investments to
them in exchange of their shares. The income earned by the companies was taken back by
him as pretended loan. .hn: A be regarded as separate from the private limited company he
formed? Gire Sy

Answer: -
Provision: [Companies Act, 2013]

1. The House of Lords in Salomon Vs Salomon & Co. Ltd. laid down that a company is a person
distinct and separate from its members, and therefore, has aniindependent separate legal
existence from its members/who have constituted the company.

2. But under certainicircumstances the separate entity of the company may be ignored by
the courts. When that happens, the courts ignore the corporate entity of the company
and look behind.the corporate fagade and hold the persons in control of the management
of its affairs liable for the acts of the company.

3. Where a company is incorporated and formed by certain persons only for the purpose of
evading taxes, the courts have discretion fo disregard the corporate entity and tax the
income in the hands of the appropriate assesse.

4. InDinshaw Maneck jee Petit case it was held that the company was not a genuine company
at all but merely the assessee himself disguised that the legal entity of a limited company.
The assessee earned huge income by way of dividends and interest.

|
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acome Was transferred bocy 1o
_<n te companies Were asham ang 4,
income-

thh\o\ﬁhn\mh
the instant case, the four Private i

H:n_ <imply as @ means of ay ng
o the assesse himself. Therefgp
&3 four parts with a view to ¢
in ]

nce. A cannot be reganded

He Er»

m.a tion No. 27 .»\z%u #

4z Memorandum of Association ligia char
confents of Memorandum of Association, ki

0SSesseq.
€ Corpg,

by way of _95‘ The
5
rate veil yog lifted 1o n.,.-“_“

"t decided that the
de the real owner of

”E.n formed by A, the assesse, purely
nﬂ.n nothing more than the fagade
S simply to split his income

e by the company.

Answer: - )
?.\thm\_.mm. (Companies Act, 2013

1, The Memorandum of Association of company is in foet ru. charfen; it defines its

constitution and the scope of the powers of the company with which it has been
established under the Act. It.isithe very\foundation on which the whole edifice of the
company is built.

B

2. Object of registering a memorandumof association :
a) It contains the object: for which the company is formed anditherefare identifies
the possible scope of its operations beyond which its actions cannot 9.
b) It enables shareholders, creditors and all those ho deal withicompany to know
what its powers are and what activities it can engagein.
¢) A memorandum is a public document under Section 399 of the Companies Act, 2013.
Consequently, every person entering into a'contract with the company is presumed
to have the knowledge of the conditions contained therein.
d) The shareholders must know the purposes for s:_n,r his money can be used by the
company and what risks he is taking in making the investment.

rt from the provisions contained in the memorandum howes

t depat
g, A Eigny, SaarEL r the departure

imperative may be the necessity fo

P |
P A L L LTI



THE COMPANIES Acy

nto a contract

i . eyond the power confessed on i onenga
it does so, it would be ultra vires the company and void, on it by the memorandy, mﬂ

b) the State £ <
3 i J 1 mﬂh,mwnﬂnm Office clause)

e) Thea ﬂ,..,o_ (Capital Clause)divided into share of fixed amo 1
and the n shares With the subscribers to the. memorandum have nm_,nmu._«m
take, indice osite their names, which shall not be less;than one share. A com E_o
not apital need'not have this clause. B

concuc e association clause. Every subscriber to the Memorandum shall take
at least one share, and shall write against his name, the number of shares taken by
him. =

Question No. 28.

Mr. X had v.,.xn:ﬁnm some goods from M/s ABC Limited on credit. A credit pericd of one
month was allowed to/Mr. X. Before the due date Mr. X went fo the company and wanted to
repay the amount-due from him:.He found only Mr. Z there, who was the factory supervisor
of the company. Mr. Z told'Mr. X that the accountant and the cashier were on leave, he is in-
charge of receiving money and he may pay the amount to him. Mr. Z issued a money receipt
under his signature, After two months M/s ABC Limited issued a notice to Mr. X for non-
payment of the dues within the stipulated period. Mr. X informed the company that he had
already cleared the dues and he is no more responsible for the same. He also contended that
Mr. Z is an employee of the company to whom he had made the payment and being an outsider,
he trusted the words of Mr. Z as duty distribution is a job of the internal management of
the company. Analyse the situation and decide whether Mr. X is free from his liability.

OV A IMRDECU RANNLI

ideps, dealing with th
e
egarding the competence of
"itled to assume that as far
S by the. company is concerned,

2, They are aonr__ﬁm a__.. cwna_:n the regiet
the proposec dealingiis not inconsisten

and ensure that

5, They ar& fully entitled to e ceal
" nternal proceduresias required .mgr. o
limitation of the doctrine of ¥canstrie
down inthe celebrated case of R a
indoor managemeit aims to _.:.o,nm.mm utsid

act of ca e:

tion, Mr. X hoslimadotumms KSR
n the given ques l n.s ment to M; ,.,Nq..m% @4
she same 1o Mr. X. Thus, it willlbenig) 5?.@ part of! ﬁﬁwwragﬂ, pg e it
e:ro:mna to receive money on behalf of 4{,8583.. it vt xu,wa

Conclusion: &
Hence, Mr. X will be free from liabiity far. poyment of goodssplichased from M/s ABC

Limited, as he has paid amount due to anemployee of the company.

Question No. 29.

unden the Companies Act, 2013,

P

state the limitations of the doctrine of indoor manag

Answer: -

Provision: [Companies Act, 2013]

The doctrine of Indoor Management has limitations of its own. That is to say, it is

inapplicable To the following cases, namely:

|

|
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Stive knowledge of irreaularity;
1 hot protect any person when the person deal; i
£ ce, whether actual or constructis i AL n

ve, of the irregularity, T, H
Manufacturing Co. where the directors cou renowardve

- themselves because they should have ki

: es to

which the h

money to the ired *hich they were jgpg
Bt airey. company required th e general meeting whick they hag .““m

Likewise, in Morris v Kansseefl
as he participated in the
director also fel|
office.

.« y
ere the person dealing
ransaction is unusual op

in ing =..Q.%ow example, where the t
of bu outsider o make the

it is the duty of the

; , , t, . The plaintiff. could not have
nab
rnwnw

€) Forgeryi
The doctrine of indoor mandgement applies only to irregularities which might otherwise
affect a transaction but it cannot apply to for

; gery which.must be regarded as nullity,
Forgery may in circumstances exclude the 'Turquand Rule’, The only clear illustration is

found in_the Ruben v Great Fingall Consolidated.*In this case the plaintiff was the

transfenee of ashare certificate issued under the seal of the defendant's company. The
company's secretary, who had affixed the seal of the company and forged the signature
of the two directors, issted the certificate. The plaintiff contended that whether the
signature were genuine,or forged was apart of the internal management, and therefore,
the company should'be estopped from denying genuineness of the document. However, it
was held, that the rule has never been extended to cover such a complete forgery.

Question No. 30

Sound Syndicate Ltd., a public company, its articles of association empowers the managing
agents to borrow both short and long term loans on behalf of the company, Mr. Liddle, the
director of the company, approached Easy Finance Ltd., a non-banking finance company for
a loan of %25,00,000 in name of the company.

The Lender agreed and provided the above said loan. Later on, Sound Syndicate Ltd,

1

o actually passed by the com,

| s cor™

%ﬁu
provision: [ no‘:_vn:“_nn

3, They are fully entitled to pp

9
4, What happens internal to a company is no

\a_._mnq agreed and provideq +
L ay the money borroweq on

providing such loan hence ¢
1% the above situation iy 4,
rthe Companies Act, 2013

and eygq
ct or not?

m% 2013]

According o the *doctnin of

company, though ane'supposeds

the company to enteniinto the pr
as the internal compliance torpn
everything has been done Properly.

o
w7,
K

With the

2, They are bound 10 examine the re

the proposed dealingiis not iy onsistent'sh

L,

me neg
internal u_,onoacaauﬁ,gac ool .E"QF o
mitation of the doctrine of Col
down in the celebrated case of Royal Br

53

indoor management.aims to protect g

\amatter of public knowledge, An outsider can

only presume the intentions of o Ssvm._w but do ot know thelinte

privy to. 3

5, If not for the doctrine, the company. 2.& escaped
of ficials to act on.its behalf, P

In given question, Sound Syndicate L'td’, a public company: Borrows Rs.25,00,000 from Easy
Finance Ltd., a non-banking finance'company. Later on they refused ta pay _un.ar the loan
amount by giving reason that no such resolution has been passed for such borrowing and Easy
Finance Ltd. Should have enquired about the same before providing such loan.

Conclusion: In the given question, Easy Finance Ltd. being external to :,5 company, .ﬁnﬂ.“”:
e:”:.m Eﬂrm}m.‘ the necessary resolution was passed properly. ,m<n3 _*M_”m noaﬂuo. ;
Mnuq no resolution authorizing the loan was passed, the company is bound to pay

Easy Finance Ltd.

L
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't do you mean by "Companies with charitable purpose"
20132 Mention the conditions of the issue and revocati
by the government.

(section 8) under the Co

mBar
on of the licence of such s

€ompany

n of. co

mpanies which are
Form e ) Y .
. ce, art, science, sports, educati
e charity, protectioniof environment et-. L
5/ %0"applyitsprofit in promoting its objects and
‘payment.of any dividend to its members.

llows the CentrallGovernment to register such person or association of

] m_.w, impany with limited liability without the addition of words ‘Limited'

telimited’ to its name, by issuing license onsuch conditions as it deems fit.

b)
a company under this section.

c) On registration the company shall enjoy same privileges and obligations as of a

limited company.

3. The Central Government may by order revoke the license of the company where the
companyicontravenes any of the requirements or.the conditions of this sections subject
to which a license. is issued or where the affairs of the company are conducted

n

fraudulently, orviolative of the objects of the company or prejudicial to public interest,
and on revocation the Registrar shall put Limited' or Private Limited' against the
company's name in the register. But before such revocation, the Central Government must
give it a written notice of its intention to revoke the license and opportunity to be heard
in the matter.

Examples of section 8 companies are FICCI, ASSOCHAM, National Sports Club of India,
CIT etc.
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| ypC L i Y S With voting

,>_a issued Nor-Convertible Debeny o sozs_a "9MYS 10 XVZ Limite ,
.nc After that total Paid-up Equiy ¢ %40 Crores during th e Worth R15 Crores
20. sible Debentures stands qr ol.of 1he e Financial Year 2019-

ited has allotted €quity shan S DR, - =

conve” €9Mpany is 2100 Crores and Non-

mment on whether ABC te the. Meani
ond €° A £d and : hg of Associate Comy !
per the provisions of the Companigghas pH8uld be called Associate ¢ 5
o ompany
Answer i
asper section 2(6) of :_W Comy ahies Act 20
company: means a company in s:%”xrx Foy to another
snot 0 subsidiary company of the compafe , but which
nuavnsi. A
The ferm “significant.influence! i g

control of business decisions underay

sggregate of the - (@ Paid-up lequity: y ,

nnv:,o_. S
g the given case, 65 ABC L1d. has alotfed equiy shares i vofing righte®

NESLIY which is less than requisite control of 20% of total sha
nave a significant influence of XYZLtd,

gince the said requirement is ot complied, therefore ABGACRd, and XYZ Ltd. are not

associate companies as per the!Companies >n,4. 2013 Holding/allotment of non=convertible
debentures has no relevance for ascentaining signif cant influence o

Question No. 33 : .. 5

5K Infrastructure Limited has apaid up share capital divided into16/00,000 equity shares of
100 each. 2,00,000 equity shares of the company/are held by Central Government and
120,000 equity shares are held by Government of Maharashtra. Explain with reference to

pelevant provisions of the Companies Act, 2013, Whesher SK Infrostructure Limited con be ,

treated as Government Company.
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THE COMPANIES ACT 1872

Governm i

ent heavn..i [Section 2(45) of the Companies Act, 2013]: Governi

means any company in which not less than 51% of the paid-up share capital is ”_.,M__ano:_vn:«.
= (l

(i)  the Central Governmenf, or
@i Governments, or

of SK Tnfrastructure Linited

Mﬁﬂww&ﬂw.n S Limitedyis 6,00,000 equity
esiare he by npa._.ao_ ‘governmentiand 1,20,000
f!Maharashtra, The'holding of equity shares by ro:_
than'51% of total paid up'equity shares.

Mr. Anil fonmes m.@wum Person Company (OPC) on 16th April, 2018 for manufacturing electric
cars. The tunnover of the OPC for the financial year ended 31st March, 2019 was about X
2.25 Crores. His friend Sunil wanted folinvest in his OPC, so they decided to convert it

. o . s Bille
voluntarily info.ajprivate limited company. Can Anil do s0?

ol

Answer

visions of Sub-Rule (7) of Rule 3 of the Companies (Inconporation) Rules, 2014

As per the pro:
y time into public or private company

an OPC can now be converted an

Mr. Anil formed an OPC on 16th Ap
019 was X2.25 Crores. Anil can convert company.

In the instant case, ril, 2018 and its turnover for the
financial year ended 31st:March, 2|

Question 35

rivate Limited on the condition

s an employee in Sunmoon Timber P
e company. After

e will not solicit customers of th
from company. He set up his own business under proprietorship and
d's prices. On the legal advice from his legal
h of contract, he formed a new
pany, his wife and

Mr. Dhruv was appointed a
that if he was to leave his employment, h:

some time, he was fired
undercut Sunmoon Timber Private Limite:
ain from the provisions of breac

consultant and to refr
ers Private Limited. In this com

company under the name Seven Stars Timb

a friend of Mr. Dhruv were the sole shareholders and directors.

ook over Dhruv's business gng San
sinst Seven Stars Timbers v_,._<n.“~_ . =
< private Limited argued they :_“ Limited ¢on
n Timber Private Limited qnd e Contract wos
private Limited has not violat .S =

o9

aﬂ_x...s.. leqal entity, Seven mﬁ!,m
ogreement. Explain with reasons,

discr
is mere

n considening the decision faken h Gilfore
it is very muchcléar :.,L..,Mnf
legal obligafionsiof the agree
d. Hence, Seven Stars Timbers 1_.‘_

ty between Mr. Ur__..._,ﬂ.\mwm Se)

0
w,_co:.
evade
r,_q::.n
_nmn_ entl
n_._%smo&&.

Question 36
dra Motors Limited is a government;company. Shah Auto P

aving share capital of ten crores in the form of A

Narendra Motors Limited is halding five _owm five thousand's! Sh
x . = 5 =y DEA S Ly -

Limited Shah Aufo Private Limited claimed the status of Gov &wﬁ Qa.mwﬂ. Advise oS

_nma__oasmc? whether Shah AutoPrivate Limited is ,m,oé.sigrnog under the provisions

Companies Act, 2013% \

Naren
company h

mwnv. Auto Private

Government
eld

of .
5) of’ Companies Act, 2013,

g to proyvisions of Section 2(4
paid-up share capital is h

Answer Accordin
which:not less than/51% of the

eans any company in

Company m
by-
i the Central Government, of
vernment or Governments, of
ate Governments, and /

rnment and partly by one of more St
hich is & subsidiary company of such

by any State GO
y the Central Gove
des a company W

(i
T:u t03_< b o Goverpment
the section inclu

company
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By virtue of Provisions of Section 2(8
isa Subsidiary company of Na
helding more than one-half of

les Act, 2013, Shah A i
mited be

Mited. Furthe
me m.u also termeq as
_...u.EB._,.v. of Narendnq
S THRCEDN

Question 37 ‘ L PR

== &IO7}

n H:n.,..wmwncx_.zm _.aauo._.o+m_< preceding fi

N Company\(OPC). Tf Yes, can he give

ciation as his nominee to
. A'S|incapacity to become a member,
: ﬁ as contravened any of the Provisions of the Act, whdt are the consequences»

become the

As per _..._m%iwwo‘ﬂ of the Companies Act, 2013

. only a natural person who is an Indian
citizen andiresident in India (person who stayed in India for a period of not less than 120

days during immediately Preceding financial year) - - shail be eligible to incorporate an OPC
- Shall be a'nominee'for the mo_nanauow.

(i) In the given case, though Mr. A is an Indian citizen, his stay in India during the

115 days which is below the requirement

(i)  Since Mr. A is not eligible to incorporate a One Person Company (OPC), he will be
contravening the provisions, if he incorporates one. He shall be punishable with_fine
which may extent to ten thousand rupees and with q further fine which may.

| BY CAINORESH EANDH |

me,%:,.w i

guestion 38

ni b 4 iy
J nmas employee in the company. dpi -o. Membens, Of Which 25 menj
M allotted shares in Jagarng BL 2006 10 281h Tune 2046, 1y
wel

b

.__o%ni wants 0 convent itse gl
(<

o annath Qils Limited S| requined e
pe dif ferent if above 25 mep
period from 1st April 2006 1o

Answer ko

+ to One thousand rupees every 3 e

nath Oils Limited is a pybic com

y them on 1 st August 2016, AR

t July 2007 whi h wen
3 o Y
embers acquired ma;mm in Jd

B.2016, each of those 25

According to Section 2(68) of Companies Aet, 20131
having @ minimum paid-up share capi alias may be pr
(i)  restricts the right to transfents

(i)~ except in case ofiOne Person Company, limits the numk

hundred Provided that where wo ,@ﬁ,s%n persons
, for the pun

+h

the company,
were members of the company while'in that effiployment ane ontinued to be.

members after the employment ceased, he number of

ment of

members; and ; b Ty

3

W

eI ee  of the company;
(i)  prohibits any invitation to the public to subscribe foriany securities of the company
{1} A

{ the company but;
Following the provisions of Section 2(68), 25 amiuaa were n%v_oﬁcnnmqoMEM. i nwﬁ. X
ip whi started from {st Decem iy
r sent membership which was . et
el 18 25 members were ceased to the employee in J n.mo..so oy
e embers for the purpose of the limit of 200 m
m

Hence, they will be considered as mbers before converting it info

me
The company is required to reduce the number of

private company

DV P A INNDECH RANDHL |




s P - -
. On the other hand, if those 25 members were ceased to be employee on 281k
Nmu-ﬁ. they were employee at the time of getting present membership. Hen June
will not be counted as members for the purpose of the limit 2 Aoy

of 200 members
total number of members for the purpose of this sub-section will be 195 ._.rn“n“ the
I i 2 ore,

2dito,reduce the number of m
converting it into a private co RRg R

promoting
obtained

i

3 which it was
fompanies Pn» 2013 o.uzncuu what
government agains anmw_c_u n such a case?

granted the status ofisection 8 Company
powers, can be exercised by the central

‘charitable objects of commerce, art, science, education, sports etc. Such
company intends to'apply its profit in promoting its objects.

Section 8 companies are registered by the Registrar only when a/license is issued by the
Central Govennment to them. Since ABC Club was a Section 8 company and it was observed
on 30th September, 2019 that it had started violating the objects of its objective clause.

Hence in such a situation the following powers can be exercised by the Central Government:

1) The Central Government. may by order revoke the licence of the company where the
company contravenes any of the requirements or the conditions of this sections
subject to which alicence is.issued or where the affairs of the company are conducted
fraudulently, or violative of the objects of the company or prejudicial to public
interest, and on revocation the Registrar shall put Limited' or ‘Private Limited against
the company’s name in the register. But before such revocation, the Central

Government must give it a written notice of its intention to revoke the licence and
opportunity to be heard in the matter.

A INDRESH BANDHI |

~ Where a licence is revoked he Coms
s essential in the public intenest G
e amalgamated with anothen noag.a__:onf h
jeder shall be made unless the Pegister

Where @ licence is revoked gng
%mnaﬁo__ in the public inten
uio_mnananu with anothen
objects. then, JS +A s tandi|
Government may;bylorden
such constitution

3.

on and having similar
iInYhis Act, the Central

sucl

not solicit the customers ofterilea Employ B
Karan lef? ABC Limited, he star ] ea.x,_ s
the customers of ABCLimited fon'his'ownBusiness )

ABC Limited filed oan.,awa.ﬁ M. Karan for breach of the employmen
soliciting Their customers for ownbusinessiMr. aran cont
petween him, and his campany ahd he shoul

In this context, the company ABC Limited:
veil and when the veilicanbe ted %

Answer

Corporate Veil: Corporate Veil refers m@o,.aun
separately from the members of the company.

The term Corporate Veil refersito the concept that merbers of a company are shielded

bility connected fo the company's actionss If the company incurs any debts or

from lid ers should not be liable

contravenes any laws, the corporate veil concept implies that memb

for those errors. In other words, they enjoy corporate insulation.
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Separate entity of the €ompany and the promoters and othe,

controlled the affairs of the company.

company. However, under (3

€rtain
corporate veil by ignoring the
' Persons who have Managed gnqg

Thus, when the corporate veil is lifted,by the promoters and persons
<ontrol over the affairs of the com ny.are held personally liable for the acts
the company. i _..5

nxnﬁnﬁim
d debts of

k.u..,mw?nn-, @__.m. .v..,_zni_n of corporate
al entity istinct andiseparate from its

acter of ‘the company i.e. to find out whether co-enemy or frienq

sidiaries tolact as agents,
5) Company formed for fraud/improper conduct or to defeat law

Based on *:s ‘above' proyisions ‘and leading case law of Gilford

company PQR Limited was created to avoid the legal obligation ar
therefore that employee Mr. Karan and the company PQR Limited
treated as one and thus veil between the company and that person
formed the only for fraud/improper conduct or
personally held liable for the acts of the company.

Question 40

Motor Co. vs Horne, the
ising out.of the contract,
created by him should be
shall be lifted. Karan has
to defeat the law, Hence, he shall be

A transport company wanted to obtain licences for its vehicles but could not obtain licences
if applied in its own name: It, therefore, formed a subsidiary company and the application
for licence was made in the name of the subsidiary company. The vehicles were to be
transferred to 'the subsidiary company. Will the parent and the subsidiary company be

freated as separate commercial units? Explain in the light of the provisions of the Companies
Act, 2013

Answer

If the subsidiary is formed to act as agent of the Principal Company, it may be deemed to
have lost its individuality in favour of its principal. The veil of Corporate Personality is
lifted and the principal will be held liable for the acts of subsidiary company.

T
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o focts of the case ore sinjgr
eansport Commission (1982) yy. .
izmn_ﬂ but could not dg S0, if pplied
noavniv and the application for the |;
Y les were fo be transfenpeq to

Lubsi iary were held 1o be one Comme;

he case of

Nt erchandise

"anspory Company

Transport Limited vs, British
its own il Wanted to obtain licences for its
et o - therefore, formed o subsidiary
5 e in the name of the. subsi iary. The

COmpany. Held, the parent and the
plication for licences was rejected,

pence., in this case the papent

ercial units. \.

o not be treated as sepanate
(4
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hr_m.._.n<,

Answer b «%m

2y : \
Corporate veil refers to the con % ¢ ,

Lw b

C
ermir
of the company
1) To protect revenue/tax
2) To avoid a legal obligation

| , |

3) Formation of subsidiaries tojact as agents g

Company formed for fraud/improper conduct.

i . . t law,
In the given scenario; though the intention of the company,was not fauddlent o defea
it had the intention of avoiding taxesand protecting revenue:

incil ity will be
Hence, corporate veil should be liftediand the principles of corporate personality

disregarded
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THE COMPANIES ACT
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!
A Company registered under Section 8 of the Companies Act, 2013, has b,
. . ; i 5
making profits for the past 5 years after a major change in the Sn:omnsgqnmq
members contented that they are entitled toiteceive dividends. Can the noavo.“. .H,E.P e
o - istrib
entage ofidividend that can be distributed as “Hn
n

Pl Also, fo discuss this al i
matters, the company kept a g neral meeti ) v o ond i ih

n no:ui»nﬁ_«.

N, other regular
9 .u,.mu&..a days' notice. Is this validy

.

ectio mom he Companies Act m,ouuw.mu, ibi
payment of any dividends to itsimembers. > BElec from the

wu-.. the contentioh of the members to distribute dividend from the

profits eart mH IWrong. Also, Section 8 company is allowed to call a i

€ general meet; ivi
14 days instead of 21 days. R
Question 43 f

Nolimit Private noBvQ_x is incorporated as unlimited company havingshare capital of *
10,00,000. One of its'creditors, Mr. Samuel filed a suit against a shareholden Mr. Innocent
for recoveny of his debt against Nolimit Private Company. Mr. Innocent has given his plea in
the court that he is not liable as he is just a shareholder. Explain, whether Mr. Samuel will
be successful in recovering his dues from Mr. Innocent?

Answer

Section 2(92) of Companies Act, 2013, provides that an unlimited company means a company
not having any. limit on the liability of its members. The liability. of each member extends to
the whole amount of the company's debts and liabilities, but he will be entitled to claim
contribution from other members. In case the company has share capital, the Articles of
Association must state the amount of share capital and the amount of each share. So long
as the company is a going concern the liability on the shares is the only liability which can be
enforced by the company. The creditors can institute proceedings for winding up of the
company for their claims. The official liquidator may call the members for their contribution
towards the liabilities and debts of the company, which can be unlimited

s e e
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[[on the basis of above, it can S0 g e —

e —

Mr. T R
mna..n_‘nbgia directly claim his dues

from Mr, T
the company - thnocent ¢, i
imited company. Mr. T holder
ynlimite nnocent jg of the com 2
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on behalf of the company. x -

name of the company/frg “.m.
Aarna Limited 3??%&0 rep . Later on,
outhorizing suchiloan have bee, 0 resolution
is not liable to pay suchiloan, p tide 358d by the companylang

ccordance with the provisions offfie PR < evon o 18
a wﬁm@w es Act, 2013

b g

W

Answer

< r to *:m,mw” ine, ipersons dealing with the
company need ot inquire whethep ernal roceedings relating to theleontract are followed

A 5
he transaction s in jgno with the
[

correctly, once they are safisfied that
memorandumm and articles of association, BT

stakeholders need not enquire whether the necessary meeting was! convened and held
properly or Whether necessary resolution was passed properly. They.are ents led to toke it

for granted that the company had gone thraugh al these procéedings (n a regular marer.

The doctrine helps ta protect the external members from the company and states that the
people are entitled to,presume that infernal proceedings are. as pen.documents submitted
with the Registrar of Companies. &)

Thus, -
An oufsider can

1. What happens internal to a company'is not a matten of public knowledge ,
only presume the intentions of a company, but do not know the information he/she is not

privy to . ,
2. If not for the doctrine, the company could escape creditors by denying the authority of

of ficials to act on its behalf
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In the given question, Quick Finance Limited being external to the company, need not o:@
whether the necessary resolution was passed properly. Even if Aarna Limited claims that no

resolution authorizing the loan was passed, Aarna Limited is bound to repay the loan to Quick
Finance Limited.
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