CA ANKITA PATNI

Prepared by
Shreyo Thopate.




dtipulatienn s Lo Lime

*Stipulation a8 o time of payment are not
deemed 1o be OF the essenle DF the
contract or not depends on the terms of
the contract.

"As regard 10 time for payment of price,
Unleas a diFFerent intention a pears From
the terms oF contract, Stipulation as reqard
this, is not deemed 4o be of the essence
of a contract of sale. But delivery of the
oods must be without delay. ~
B Price OF qoods may be fiaed bg the
(ontract or may bé qsreed +o be Fixed
later On in a “specific manner.
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Condctions & wosrauties 7

® At the +ime oF selling the goods, a seller
usua\\g makes certain” statements or
representations with o view +o induce the
intending buyer to purchase the goods.

® lwhen these statements or represen-taﬂ-i ong
do not form a part of the contract of
Sale, they are not relevant & have no
Legq\ efrects 6N the (ontract Butr when
these form part of the tontract OF
sale & the buyer relies Lpon them,
they are relevant 4 have legal eFFects
On “+the tontract OF aale.

B A represention which forms o part of the
contract OF sale & Affecteé the contract,
15 called stipulation/. However, ever
Stipulation i not of equal importance The
more gignificant sHpuldtons Ontained in
o contract of sale of qoods have been
called as *conditions’,” while the Lless
Signikicant Stipulation have been given
the name “warranties”



* Y A (ondition is a stipulation essential
1o the main purpose of tontract, the
breach 0f Which gives rise tp a right
1o treat the (ontract as repudiated.”

® " A warranty is o stpulation cohateral o
the main purpose of the contract, the
breach of which gives rise to a daim for
damoges but not to a vight +o reject the
qoods™ & treat the tontract as repudiated’

¥ A Stipulation in A contract of sale is a
condition Or a uwbarranty depends i each
case on the ctonstruchons ©f +he contract.
A stpulation may be o. condition, though
called uoarraol—g in A Ontract.

| CONDITION V/S WARRANTY |

Meaning A condition is a stipulation A warranty is a stipulation
essential to the main purpose of | collateral to the main
the contract. purpose of the contract.
Right in case of The  aggrieved party can| The aggrieved party can
breach repudiate the contract or claim | claim only damages in case of

damages or both in the case of | breach of warranty.
breach of condition.
Conversion of A breach of condition may be A breach of warranty cannot

stipulations treated as a breach of warranty. | be treated as a breach of
condition.




When 8 coudition Duated a8 wonany

8 Where 0. tontract of sale is Subject to any
condition 10 be Fulfilled by the celler. the
bugu may waive the condition Or elect to
Hreat the “breach oF the condition as a breach
of warranty & not as a ground for treating
the contract” as repudiated.

® Where a contract OF sole i3 not severable
& the buyer has Qtcepted the gotds or
art thereo¥, the breach of ony condition
to e fulmled by the seler can”only be
treated as o bveach ofF warranty & neot as a
ground for rejecting the goods & +recx+i3
the contract as repudiated.
I\Jo’mmg N this settion shall affect the
case of © any ondition Or wormnhj ol s lment
of which is"extused by law by reason of
impossib'\lifﬂ or ptherwise.

® The buyer lgses his right 1o rescind the
contract & (an claim “damages only-




TIn the Fonowirﬂ ses, o contract is nok
avoided even “on account of a breach of
condition:

g here the buyer aMtogether waives -the
erformance OF {-be condition. A parhj ma

for his pwn  be , waive o stipulation.
I& should be voluo’cqnj

4 Where the buyer elects to treat the breach
Df the conditions, as pne 0Of o wmrcu\tg

He mau daim_only damaqges instead o
rePudla the tontract. The bouyer has
not waived the (ondition but demo\ed to
treat it as a Warranty. \ § 72

g Where the contract 38 nen - 6evera?lg£
the buger has awepted either +ne whole
c]oods or any part there of.

q Where +the fulfillrent of any condition
or warranty 8 excused by laus by reason

of ‘[mgossihi\im Or othertw)se.




Fxpsuss & Implied conditions & wossombies

® ' onditions & warranties’ may be either
express or implied. They Ore “eopress”’ when
the terms of the tontract expressly state
them. They are implied twhen, not bein
expressly prpvided For. Tmplied conditions
are intorporated by law in the tontrack

of aale.

" Lxpress conditibns are those, Wwhith Ore
agreed uwpon between the parties at the
time 0of contract & are expressly provided
in the (ontract.

" Implied conditions may be peqated or
waived by an express ‘agreement.

Implied Conditions
condition as to title ! condition as
- to description
Seeby Sgple H sale by sample
condition as to | as well as
quality or fitness by description
condition as —— condition as

to wholesomeness to merchantability



1J condition as +p HHle: Tn e_\)en:‘ contract
of sale, unless there 15 an agréement 1o
the contrary , the First implicd condition
on the park of the seler is that in case
of a sale, he bas right 10 sell the qoods.
- Tn the case of an agreement 10 séll, he
will have right to sel™ the goods at the
time when ~ the property is to pass.

- TF the selers Yitle turns” out to be deFective,
the buyer must return the qoods to the
true owner & retover the price Prom the
Seller.

2] Sale by description : Where inere is a
contract of Sale oFf qoods by desciption,
there is an implied cOndition that ine
goods ghall correspond with the destription.
The buyer 5 pot bound to accept & pay
for the qoods which are not accordmg

10 4ne descviption.

®Thus, it has to be determined whether

the buyer has undertaken to purchase the
qoods By their destription. TF that is required
4" the goods tendeved do not covvegpond
with the descrption, it would be breach of
condition entitling the buyer to reject the
qo0 ds.



The Act however does not define ‘descrption?
@ Wwhere 4he class or kind o twhich the goods
belong has been specified. eq, ' Egyptian cotton;
java “sugar etc.

o Phere the goods have been descnbed
Certain characteristics essential 4o thewr
1dentification €g. jute bales of specified
shipraent, Steel ofF Spedific dimension etc.
Descnphon in +hese (ases assumes that
form of a Stratement pr representation
as reqards +the identity of particular goods
by réferenee t0 the place of origin Ov Mode
ot packing etc.

g Sale by sample : To a tontract of saleb
Sample , there i5 an implied condition tha
) The bulk shall correspond with the Sample
& Buyer shall bave reasonable opportunity
of omparing the bulk with the sample.

W Sale by sample as we)l 08 description:
where the qoods are sold by Sample as wel
as descnption the Implied condition is that
the bulk shall correspond both with sample
& desciption. Tf not, +hen the buyer has
the vight to repudiate the Contraci.



g Condition as to quality or Hiness:

There is no implied condition as to quality
or Fitness of the qoods sold for any
particular purpose.

* However, the wondition as Yo reasonable
fitness of qoods for a particular purpose
may be im plied it +he buyer had made
known 1o the stller the parpose df his
purchase & velied upen the 8Skill &€ fjudgemeoi:
iF the seller +o Select the best qoods.

This implied condition will not applﬂ iF +he

900d5 }’)C\UQ beenlsmd under Yrademark
or PCl'l'(’D{' hame. ‘"ff;;i?

(o

ooy~ b

T4 15 +the o\uhj of ine buyer o examine
the qobds. Hé buys +herm in order YD
satis fy himself that +he 9ood5 wi)) be

swiitable For his purpose for which he is
buﬂing them.




€] Condition as to Merchantability : thhere
the qoods are bought by description from
o seller pwho dealsd in qoodsd e Ihat

descrpton, there is an implied ondition
that -the goods shall be of merthantable

quality

7] tondiHon as +p wholesomeness: In this
tase eqtables & pypuisions in addition +o
the implied condition as to merchan tability
there ic another implied onditon
that the gqoods ghall be wholespome.




EF Implied wasranties

B Ty o warran which the law implie
into the contract of “gcale . Tn other wWords,
it 15 the stipulation which has npt been
included in -he contract of sale in express
words. But -he law presumes that the
parties have incorporated it into their
(ontract.

Examination of Sechon 14 & |6 disclotes
Following implied warranties. N\
J Warranty as 1o undisturbed possession.
An implied —warranty -that the: buyer shall”
have & enjoy quiet pogeession Df +he goods
1f the buyer having got possession ©OF ihe
goods, )s later on disturbed in his possession,
he is tntitled 10 Sue the geller For +he
breach of warrapty. .

2] Warraniy 0s 4p non -existance of

encum brames.

An implied_twamanty +hat the qoods shall
be ©ree From any charge in foweour OF any
third party not déclared or knowdn o the
buggr before or at the +ime 0f the tontract
is_entered into.




3 warranty as to guality or Fitness by
usaqe or “trade. -

An implied warranty ae to quality or
fitness for a partcular purpose “may be
annexed or attached b}) the usage omde.

] Pisclo sure 0f dangerous nature of qoods.
Where the goods are dangerus in nature
& the buyer is ignorant 0% the danger,
the seller musty warn the buyer of the
vobable danger. TT Yhere is “a. byeach
0f wamanty, the geller may be Liable

in damages.

o

DANGER




Cavneat Empiosn

The doctorine ¢ Caveat Emptor’ means
let Ythe buyer beware.

*The seller is in no way responsible tor

+he bad selecHon of e buyer.

« T4 is the du-h:\ of buyer to gatist

himself before bugin e qoods +hat
e qoods Will serve the purpose For twhich

they™ ave being bought.T¥ the goods turn

out™ o be defecHwve or do rot serve his

purpose or depends on his own skilor

judgment, the buyer cannot hold the Seller
responaible.

THE RULE OF CAVERT EMPTOR STRTES THART
\
L’Lhere is no implied wavranty or condiHon

as to the quality or Fitness For any particubr
purpose of goeds supplied under a. contract

pf sale.”
ﬁVE.ﬂ‘E EMPTOR
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Following Qare exceptions of caweat Emptor.

if fitness as 10 quality or use: Where the
buiev makes Known “to the seller the
par¥cular purpose For which the qoods ave
required, 30 as to show thai he Telies

on the seller's skill or judgement & +be
cods ave of a descviphion™ which ig in the
course pf sellers business to Supply, it
is the duty of the seller 10 supply Such
qoods 0s Qve rveasonably fit For fhat

purpose. ﬁ
Priest vls Last l

Bombay Burma. Trading torporation
V05
Rga Muhammad.

To case +he goods ave purchased under
brand or patent name , there is no imPh‘ec)
ondition that +he 9o0ds shal) be Ht For ang
Par’n‘ colar  purpose i
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2J Goods sold by destription: there +he goods
are 8old by descriphion there is an implid
wnditions that +he @qoods ghall correspond

with the descviphion. “TF it is not so then
seller is vesponsible.

3] Goods of Merchantable Quality.

il Sale by Sample - “This rule of Caveat Emplor
does not applﬂuz if +he bulk does not
corvespond with the sample -

5] Goods by sample as wel) as descnption.
Here as well the yule of Caveat Emptor
is not applicable.

e Trade Usage: T¥ +4he sel)er deviates
Fom +he usdqe of trade this rule oOF
Caveat Emptor is not applicadble

7] Seller achvely conceals a defect or 15
quilty of Fraud: Where he seller SeNs
e goods by making fraud or conceals
some defect & buger relies oo ik, then
the rule pf Cavedt Emptor is not
applicable. Tn such case buyer can awoid
the contaett £ cldim  4ne damages.
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