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Question 1

A shopkeeper displayed a pair of dress in the showroom and a price tag of™ 2,000
was attached to the dress. Ms. Lovely looked to the tag and rushed to the cash
counter. Then she asked the shopkeeper fo receive the payment and pack up the
dress. The shopkeeper refused fo hand-over the dress to Ms. Lovely in
consideration of the price stated in the price tag attached to the Ms. Lovely
seeks your advice whether she can sue the shopkeeper for the above cause\ﬁﬁer

the Indian Contract Act, 1872. \&
Answer Q

Provision: [Indian Contract Act, 1872] .

1. The offer should be distinguished from an invitation ffer. An offer is
definite and capable of converting an intention into dy¢ontract.

2. Whereas an invitation to an offer is only a circul f an offer, it is an
attempt to induce offers and precedes a defini er.

3. Where a party, without expressing his fin @ess, proposes certain terms
on which he is willing to negotiate, he d‘% make an offer, but invites only
the other party to make an offer on fhoséerms. This is the basic distinction
between offer and invitation to offer.

Facts of case: @

In above case Ms. Lovely@:‘r a price tag of 2000 for a pair of dress after
a shop. She rushed %p eeper for purchase the same, but the shopkeeper

refused to hand ove ress to Ms. Lovely

Conclusion: Q

The dis rticles with a price in it in a self-service shop is merely an
invitation ffer. It is in no sense an offer for sale, the acceptance of which

ct* es a confract.

In THis case, Ms. Lovely by selecting the dress and approaching the shopkeeper
for payment simply made an offer to buy the dress selected by her. If the
shopkeeper does not accept the price, the interested buyer cannot compel him to
sell.
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Question 2

Mr. Balwant, an old man, by a registered deed of gift, granted certain landed
property to Ms. Reema, his daughter. By the terms of the deed, it was stipulated
that an annuity of Rs 20, 000 should be paid every year to Mr. Sawant, who was
the brother of Mr. Balwant. On the same day Ms. Reema made a promise to Mr.
Sawant and executed in his favour an agreement to give effect to the stipulation.
Ms. Reema failed to pay the stipulated sum. In an action against her by Mr.
Sawant, she contended that since Mr. Sawant had not furnished “any
consideration, he has no right of action. Examining the provisions of dian
Contract Act, 1872, decide, whether the contention of Ms. Reemat@ ?

Ans -
Provision: [Section 2(d) of Indian Contract Act, 1872] Q)&’

1. The definition of consideration as given in sec‘rlo akes that proposition
clear. According to the definition, when a re of the promisor, the
promisee or any other person does some \ ch an act is consideration.

2. Consideration can be offered by.‘rh r'omlsee or a third-party only at the

request or desire of the pr'om : q Nn action is initiated at the desire of the
third-party, it is not a cons

3. If you look at the deﬁ% consideration according to section 2 (d) of the

Indian Contract it explicitly states the phrase 'promisee or any

other person.. sem‘lally means that in India, consideration may move
from the a& o any other person. However, it is important to note that
there c tranger to consideration but not a stranger to the contract.

I% iven problem, Mr. Balwant has entered into a contract with Ms. Reema,
but*Mr. Sawant has not given any consideration to Ms. Reema but the
consideration did flow from Mr. Balwant to Ms. Reema and such consideration
from third party is sufficient to the enforce the promise of Ms. Reema, the the
daughter, to pay an annuity to Mr. Sawant.
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Further, the deed of gift and the promise made by Ms. Reema to Mr. Sawant to
pay the annuity were executed simultaneously, therefore they should be regarded
as ohe transaction, and there was sufficient consideration for it.

Conclusion:

Thus, a stranger to the contract cannot enforce the contract but a stranger to
the consideration may enforce it. Hence, the contention of Ms. Reema is no*lid.

Question 3

Mr. Sohan Lal sold 10 acres of his agricultural land to Mr. Mo}& on 25th
September 2018 for * 25 Lakhs. The Property papers men‘rl condition,
amongst other details, that whosoever purchases the land is o use 9 acres
as per his choice but the remaining 1 acre has to be a 0 be used by Mr.
Chotelal, son of the seller for carrying out farming or o ctivity of his choice.
On 12th October 2018, Mr. Sohan Lal died leaving [ is son and life. On 15th
October 2018 purchaser started constructi x ditorium on the whole 10
acres of land and denied any land to the sop. . Chotelal wants to file a case
against the purchaser and get a suitabl r&é&ed Discuss the above in light of
provisions of Indian Contract Act, 187\deade upon Mr. Chotelal's plan of

action? %Q\

Ans-

Provision: [Indian Co@, 1872]
1. Problem as q% in the question is based on the provisions of the Indian

Contra 872 as contained in section 2(d) and on the principle ‘privity
hon Consideration is one of the essential elements o make a

% T'valid and it can flow from the promisee or any other person.

v

(d), it is not necessary that consideration should be furnished by the

2. iew of the clear language used in definition of ‘consideration’ in Section
;J promisee only

3. Apromise is enforceable if there is some consideration for it and it is quite
immaterial whether it moves from the promisee or any other person.

4. The leading authority in the decision of the Chinnaya Vs. Ramayya, held
that the consideration can legitimately move from a third party and it is an
accepted principle of law in India.

Facts of case:
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1. In the given problem, Mr. Sohanlal has entered into a contract with Mr.
Mohanlal, but Mr. Chotelal has not given any consideration to Mr. Mohanlal, but
the consideration did flow from Mr. Sohanlal to Mr. Mohanlal on the behalf of
Mr. Chotelal and such consideration from third party is sufficient to enforce
the promise of Mr. Mohanlal to allow Mr. Chotelal to use 1 acre of land.

2. Further the deed of sale and the promise made by Mr. Mohanlal o Mr. Cho\.al
to allow the use of 1acre of land were executed simultaneously and fore
they should be regarded as one transaction and there Q icient
consideration for it. \,(J

L]

3. Moreover, it is provided in the law that “in case cove Q}ﬁng with the land
is also applicable, where a person purchases land with“otice that the owner
of the land is bound by certain duties affectin he covenant affecting

the land may be enforced by the successor\ﬂk ller."

Conclusion: Q
In such a case, third party to Y\&hn file the suit although it has not

moved the consideration. Hence, %Telal is entitled to file a petition against
Mr. Mohanlal for execution of ct.

Question 4 %b
Mr. Ram Lal Birla $

ig businessman of city Pune having two sons and one
married daughter. decided to gift his one house to his daughter. For this
purpose, he g&is lawyer at his house and made a written document for such
gift. T &* advised him to get the transfer document properly registered.
Whelnthey’both were going for registration of document, they met with an
a id?f\and both of them died. Later, his daughter found the document and
claimed the house on the basis of that document. Explain, whether she can get
the house as gift under the Indian Contract Act, 1872?

Ans -

Section 25 of Indian Contract Act, 1872 provides that an agreement made
without consideration is valid if it is expressed in writing and registered under
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the law for the time being in force for the registration of documents and is made
on account of natural love and affection between parties standing in a near
relation to each other.

In the instant case, the transfer of house made by Mr. Ram Lal Birla on account
of natural love and affection between the parties standing in near relation to each
other is written but not registered.

Hence, this transfer is not enforceable, and his daughter cannot get ‘rhcm\se
as gift under the Indian Contract Act, 1872. \Q

. O

Question 5 b,

X agreed to become an assistant for 2 years to 'Y' who X&wc‘ncmg Chartered
Accountant at Jodhpur. It was also agreed that duri term of agreement
‘X" will not practice as a Chartered Accountant 61 Q\m account within 20 kms
of the office of 'Y' at Jodhpur. At the end '\a , ' X' left the assistantship
of 'Y' and started practice on his own aceou ithin the said area of 20 kms.
Referring to the provisions of the Indian\ContFact Act, 1872, decide whether "X’

could be restrained from doing SO\Q\

Ans -
Provision - As per sec 27 @A ent in restraint of trade is void

1. An agreement hieh any person is restrained from exercising a lawful
profession, fr r' business of any kind, is to that extent void.

2. Excepti on greement of service by which an employee binds himself,
durin rm of his agreement, not to compete with his employer is not

%m‘ of trade.

reement made between X & Y in which X will work as assistant to Y who

is Chartered Accountant at Jodhpur for 2 years and agreed not to work /
practice as a chartered accountant on his own account within 20 kms of the
office of Y at jodhpur.

2. At the end of one year X left the assistantship and started practice on his own
account within the said area of 20 kms

Conclusion:
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Therefore, referring to above provisions and facts in the instant case, agreement
entered by ‘X' with "Y' is reasonable, and do not amount to restraint of trade and
hence enforceable.

Therefore, 'X' can be restrained by an injunction from practicing on his own
account in within the said area of 20 Kms for another one year.

Question 6
™

Ishaan, aged 16 years, was studying in an engineering college. On 1st 2016
he took a loan of Rs 2 lakhs from Vishal for the payment of his cgugge fee and

agreed to pay by 30th May 2017. Ishaan possesses assets w 15 lakhs. On
due date Ishaan fails to pay back the loan to Vishal. Visha ants to recover
the loan from Ishaan out of his assets. Decide whet, shal would succeed

referring to the provisions of the Indian Contract @ 2

Answer: - \\\

Act Applicable - Section 11 of Indian CzT{T ct 1872

Provision: [Indian Contract Act, 1872 \

1. According to Section 11 of t ian Contract Act, 1872, every person is
competent fto contract w the age of majority according to the law to
which he is subject, is of sound mind and is not disqualified from

contracting by an to*Which he is subject.

2. A person who hg pleted the age of 18 years is a major and otherwise he

will be treage inor. Thus, Ishaan who is a minor is incompetent to contract
and any agkeémtent with him is void [Mohori Bibi Vs Dharmo Das Ghose 1903].
Secﬁ% f the Indian Contract Act, 1872 however, prescribes the liability
ofi\g minor for the supply of the things which are the necessaries of life to
h

imh It says that though minor is not personally liable to pay the price of

necessaries supplied o him or money lent for the purpose, the supplier or
lender will be entitled to claim the money/price of goods or services which are
necessaries suited to his condition of life provided that the minor has a
property.

4. The liability of minor is only to the extent of the minor's property.

Facts of Case:
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1. Ishaan aged 16 years was studying in an engineering college took loan from
Vishal of Rs. 2 lakhs for payment of his college fee and agreed to pay the same
by 30th may, 2017.

2. Ishaan possesses assets value of which is worth Rs. 15 lakhs.

3. Ondue date Ishaan fails to pay the sum to Vishal. Now Vishal wants to recover
the amount of loan from Ishaan out of his assefts.

amount of loan given to Ishaan for payment of the college fees from perty

of the minor. (J
Question 7 \Q}J

Explain the concept of 'misrepresentation’ in ma’r.‘re‘@n‘rmcf. Sohan induced

Suraj to buy his motorcycle saying that it a&h} ry good condition. After
taking the motorcycle, Suraj complained Th‘\ﬁh e were many defects in the
ai

motorcycle. Sohan proposed fo get it r nd promised to pay 40% cost of
repairs After a few days, the motorcycle\did not work at all. Now Suraj wants to

rescind the contract. Decide Q'Wsons whether Suraj can rescind the
contract? 'b

Answer: - @

Provision: [Section 1% ian Contract Act, 1872]

1. According to Sq)%l

ISt

Conclusion:
Thus, according to the above provision, Vishal will be entitled to reiSer e

8 of the Indian Contract Act, 1872, misrepresentation

a. person positively asserts that a fact is frue when his
‘o’% ation does not warrant it to be so, though he believes it to be
true.

Y.\When there is any breach of duty by a person, which brings an
advantage to the person committing it by misleading another to his
prejudice.

c. When a party causes, however, innocently, the other party to the
agreement to make a mistake as to the substance of the thing, which is
the subject of the agreement.
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2. The aggrieved party, in case of misrepresentation by the other party, can
avoid or rescind the contract. The aggrieved party loses the right to rescind
the contract if he, after becoming aware of the misrepresentation, takes a
benefit under the contract or in some way affirms it.

Conclusion:
Accordingly, in the given case Suraj could not rescind the contract, as his

acceptance to the offer of Sohan to bear 40% of the cost of repairs imphedly

amount to final acceptance of the sale \&
Question 8 (J

Karan agreed to purchase wooden table for his study ro@«\r‘. X. Table was
as

in good condition and was examined by Karan befor ing. He found no
defects in it and paid 20,000 for that table. Later; as found that one leg
of table is broken, and Mr. X has pasted the w tried to hide the defects
in the table. Can Karan return the table an I e amount back? Discuss the
same with reference to Indian Com‘ch@

Answer - \

As per Section 17 of Indian %cf Act, 1872, "A false representation of
material facts when madesint€ntionially to deceive the other party to induce him
to enter into a contract i d as a fraud.”

Section 17(2) fur »s‘rafes about active concealment. When a party
intentionally con hides some material facts from the other party and
makes sure t Qe other party is not able to know the truth, in fact makes the
other p% e something which is false, then a fraud is committed.

In case a fraud is committed, the aggrieved party gets the right o rescind the
c% *(Section 19). In the present case, Karan has examined the study table
be purchasing it from Mr. X and could not find any defect in the table as it
was concealed by Mr. X. On the basis of above provisions and facts of the case,
Karan can rescind the contract and claim compensation for the loss suffered due
to fraud done by Mr. X.

Question 9
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Chandan was suffering from some disease and was in great pain. He went to Dr.
Jhunjhunwala whose consultation fee was * 300. The doctor agreed to treat him
but on the condition that Chandan had to sign a promissory note of © 5000 payable
to doctor. Chandan signed the promissory note and gave it to doctor. On
recovering from the disease, Chandan refused to honour the promissory note.
State with reasons, can doctor recover the amount of promissory note under the
provisions of the Indian Contract Act, 1872? \

Answer Q

Section 16 of Indian Contract Act, 1872 provides that a contrac i%x to be
induced by "undue influence” where the relations subsisting betweéandhe parties
are such that one of the parties is in a position to dominate fie “of the other
and uses that position to obtain an unfair advantage ov Q) er.

Further, a person is deemed to be in a position to d %e the will of another—
(a) where he holds a real or apparent authority other, or (b) where he
stands in a fiduciary relation fo the other; o 0‘Xre he makes a contract with
a person whose mental capacity is tempqrari ermanently affected by reason
of age, illness, or mental or bodily digfrf&

Section 19A provides that when\co ‘r to an agreement is caused by undue
influence, the agreement isa c @\‘ voidable at the option of the party whose
consent was so caused. Agy s ntract may be set aside either absolutely or,
if the party who was ent o avoid it has received any benefit thereunder,
upon such terms and itions as to the Court may seem just.

From the facts o case, Chandan signed the promissory note under undue
influence appl y doctor. Hence, Dr. JThunjhunwala cannot recover the amount

of Pr‘om@ e but can claim his normal consultation fee from Chandan.

R

Rahul, a minor, falsely representing his age, enters into an agreement with a
shopkeeper for a loan amount for purchasing a laptop. He gave his expensive watch
as a security and took a loan of 240,000. He was very happy to get X 40,000 and
quickly went to the market and purchased a laptop worth 30,000. He happily
spent the rest of the amount with his friends on a pleasure trip.
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Later on, Rahul realized that his watch was an expensive watch and he should not
have given like this to the shopkeeper. So, he went back to the shopkeeper and
asked for his watch back. Also, he refused fto repay the loan amount. The
shopkeeper disagrees to this and files a case against minor for recovery of the
loan amount. Can the shopkeeper succeed in recovering the loan amount under the
Indian Contract Act, 1872?

Answer - \
As per Section 11 of Indian Contract Act, 1872, a minor is not compe‘re@en r
into any contract. Any agreement with minor is void-ab-initio means@ om the

very beginning.
L ]

When a person forms an agreement with minor, such an am t is devoid of
any legal consequences for the person because minor c e enforced by law
to perform his part of performance in an agreement
However, if minor obtains any property by f &mnsrapr‘esem‘mg his age,
he can be ordered to restore the proper“ryq thus obtained.

the

Although no action can be taken agains inor, but if has any property (of
other party) in his possession, couct a\or him to return the same. Hence, in
the present case, Rahul is not liab repay = 40,000 that he has borrowed from
the shopkeeper, but he can be d by the court to return the laptop (which
was in his possession) to the eeper.

Question 11

Ajay, Vijay Jay are partners of software business and jointly promises to
pay %6, Kartik. Over a period, Vijay became insolvent, but his assets are
n’r pay one-fourth of his debts. Sanjay is compelled o pay the whole.

suff ie
&\Me’rher‘ Sanjay is required to pay whole amount himself to Kartik in
gmg joint promise under the Indian Contract Act, 1872.

Answer: -
Provision: [Section 43 Indian Contract Act, 1872]

1. When two or more persons make a joint promise, the promisee may, in the
absence of express agreement o the contrary, compel any 1[one or more] of
such joint promisors to perform the whole of the promise.
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2. Each of two or more joint promisors may compel every other joint promisor to
contribute equally with himself to the performance of the promise, unless a
contrary intention appears from the contract

3. If any one of two or more joint promisors makes default in such contribution,
the remaining joint promisors must bear the loss arising from such default in
equal shares.

Facts of Case: \

1. Ajay, Vijay, and Sanjay were partners of a software business % Jjointly
promise to pay 6, 00,000 to Kartik.

2. Afterwards Vijay became insolvent and can only pay or?isﬂ*’rh of his debts
and due to which Sanjay is compelled to pay the wh nt to Kartik.

Conclusion:

Therefore, by considering the above provu% facts of the case here Sanjay
paid the whole amount X6,00,000 to Ka will receive 50,000 from Vijay
(1/4th of %2,00,000) and tX2,75,000 {S Jjay (%2,00,000 of his part of debt
and X75,000 of the debt of X1, %\ rom Vijay's part which shall be paid by
Sanjay & Ajay due to insolvenc jay.)

Question 12 %b

Mr. Sonumal a wealthygindividual provided a loan of 80,000 to Mr. Datumal on
26.02.2019. The bo r Mr. Datumal asked for a further loan of X 1,50,000.
Mr. Sonumal provided the loan in parts at different dates. He provided
%1,00,000 on q@z 2019 and remaining ¥50,000 on 03.03.2019.

On1 Mr. Datumal while paying of f part 275,000 to Mr. Sonumal insisted
t %Iender should adjusted 50,000 towards the loan taken on-03.03.2019
at%r nce as against the loan on 26.02.2019.
Mr. Sonumal objected to this arrangement and asked the borrower to adjust in

the order of date of borrowal of funds.
Now you decide:

1. Whether the contention of Mr. Datumal correct or otherwise as per the
provisions of the Indian Contract Act, 1872?
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2. What would be the answer in case the borrower does not insist on such order
of adjustment of repayment?

3. What would the mode of adjustment/appropriation of such part payment in
case neither Mr. Sonumal nor Mr. Datumal insist any order of adjustment on
their part?

Answer: -
Provision: [Indian Contract Act, 1872]

1. In case where a debtor owes several debts to the same creditor makes
payment, which is not sufficient to discharge all the debts, the p@shall
be appropriated (i.e., adjusted against the debts) as per th isions of
Section 59 to 61 of the Indian Contract Act, 1872. bb.

2. As per the provisions of 59 of the Act, where a deb gv'ng several distinct
debts fo one person, makes a payment to him ei ith express intimation
or under circumstances implying that the pa %is to be applied to the
discharge of some particular debt, the p §’r\ accepted, must be applied
accordingly.

3. As per the provisions of 60 ‘Q\A\cfwhere the debtor has omitted to
intimate and there are no ot irtumstances indicating to which debt the
payment is to be applied, ditor may apply it at his discretion to any

lawful debt actually payable to him from the debtor, where its
recovery is or is not b by the law in force for the time being as to the

limitation of suif%

4. As per Tlv&w)vnsions of 61 of the Act, where neither party makes any

appropri he payment shall be applied in discharge of the debts in order
of T@Ther they are or are not barred by the law in force for the time
a

bv\ to the limitation of suits.
5. i

If the debts are of equal standing, the payments shall be applied in discharge
of each proportionately.

Conclusion:
1. Therefore, the contention of Mr. Datumal is correct and he can specify the
manner of appropriation of repayment of debt.
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2. Hence in case where Mr. Datumal fails to specify the manner of appropriation
of debt on part repayment, Mr. Sonumal the creditor, can appropriate the
payment as per his choice.

3. Hence in case where neither Mr. Datumal nor Mr. Sonumal specifies the
manner of appropriation of debt on part repayment, the appropriation can be

made in proportion of debts \
Question 13 Q

Mr. Singhania entered into a contract with Mr. Sonu to sing in hi&\’ el for six
weeks on every Saturday and Sunday. Mr. Singhania promised " 20,000 for
every performance. Mr. Sonu performed for two weeks v" third week his
health condition was very bad, so he did not com ng. Mr. Singhania
terminated the contract. State in the light of pr'ow i the Indian Contract
Act, 1872: -

a) Can Mr. Singhania terminate the com‘r@* Sonu?

b) What would be your answer in case k‘n turns up in fourth week and Mr.
Singhania allows him to perfor% ying anything?

¢) What would be your answergi e Mr. Sonu sends Mr. Mika on his place in

third week and Mr. Si%@ ows him to perform without saying anything?

Answer-
According to Sectio
nature of the c
any promise
promis

the Indian Contract Act, 1872, if it appears from the
it was the intention of the parties to any contract that
ined in it should be performed by the promisor himself, such
performed by the promisor. Section 41 provides that when a
pts performance of the promise from a third person, he cannot

promisee
aé&gds enforce it against the promisor. Therefore, in the instant case,

(a) AS Mr. Sonu could not perform as per the contract, Mr. Singhania can
repudiate the contract.

(b) In the second situation, as Mr. Singhania allowed Mr. Sonu to perform in the
fourth week without saying anything, by conduct, Mr. Singhania had given his
assent to continue the contract. Mr. Singhania cannot terminate the contract
however he can claim damages from Mr. Sonu.
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In case Mr. Singhania allows Mr. Mika to perform in the third week without saying
anything, by conduct, Mr. Singhania had given his assent for performance by third
party. Now Mr. Singhania cannot ferminate the contract nor can claim any
damages from Mr. Sonu.

Question 14 \7
"An anticipatory breach of contract is a breach of contract occurrin@ the
e

time fixed for performance has arrived”. Discuss stating also QJ ct of
anticipatory breach on contracts.

Answer: - \Q}J

Provision: [Section 40 of Indian Contract Act, 1872] b

1. An anticipatory breach of contract is a bre ntract occurring before
the time fixed for performance has ar \ hen the promisor refuses
s@: >

altogether to perform his promise a ifies his unwillingness even before

the time for performance has arrived, iis called Anticipatory Breach.
2.Section 39 of the Indian Con & 1872 deals with anticipatory breach of

contract and provides that, ena party to a contract has refused to perform

or disable himself from orming, his promise in its entirety, the promisee
may put an end to %@m‘mc‘r, unless he has signified, but words or conduct,

his acquiescenceq)

3.Effect,o ipatory breach: The promisee is excused from performance or

continuance."

from r performance. Further he gets an option:

méi’r er treat the contract as “rescinded and sue the other party for
ages from breach of contract immediately without waiting until the due

date of performance; or

b) He may elect not to rescind but to treat the contract as still operative and
wait for the time of performance and then hold the other party responsible
for the consequences of non-performance.

¢) In this case, he will keep the contract alive for the benefit of the other
party as well as his own, and the guilty party, if he so decides on re-
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consideration, may still perform his part of the contract and can take
advantage of any supervening impossibility, which may have the effect of
discharging the contract.

Question 15

X entered into a contract with 'Y’ to supply him 1,000 water bottles @ Rs 5.00
per water bottle, o be delivered at a specified time. Thereafter, 'X' CON"S
with 'Z' for the purchase of 1,000 water bottles @ Rs 4.50 per water d
at the same time told 'Z' that he did so for the purpose of performi %mcf
entered into with 'Y'. 'Z' failed to perform his contract in due couréj d market
price of each water bottle on that day was Rs 5.25 per water b Wonsequenﬂy,
'X' could not procure any water bottle and 'Y’ rescinded TQ# tract. Calculate
the amount of damages which "X’ could claim from 'Z' in&: cumstances? What
would be your answer if 'Z' had not informed about ¥, contract? Explain with

reference to the provisions of the Indian COﬁ\IK‘\ , 1872 ( vimp)

Answer: -
Provision: [Indian Contract Act, 1872)]

1. When a contract has been br we party who suffers by such breach is

entitled to receive, from th who has broken the contract, compensation
for any loss or dama to him thereby, which naturally arose in the
usual course of things such breach, or which the parties knew, when they

made the con‘rr'accJ e likely to result from the breach of it.

2. Such com@hon is not fo be given for any remote and indirect loss or
dam@

SQA’?kan obligation resembling those created by contract has been incurred

ned because of the breach.

has not been discharged, any person injured by the failure to discharge it
is entitled to receive the same compensation from the party in default, as if
such person had contracted to discharge it and had broken his contract.

4. Tt is further provided in the explanation to the section that in estimating the
loss or damage from a breach of contract, the means which existed of
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remedying the inconvenience caused by the non - performance of the contract
must be taken into account.

Facts of Case:

The problem asked in this question is based on the provisions of Section 73 of
the Indian Contract Act, 1872. In the instant case ‘X' had intimated to 'Z' that he
was purchasing water bottles from him for performing his contract with ", Thus,
'Z' had the knowledge of the special circumstances. \

Conclusion: \®
Conclusion: (JQ

1. Therefore, ‘X' is entitled to claim from 'Z' Rs 500/- At th r%bf 0.50 paise
i.e., 1000 Water bottles x 0.50 paise (difference betw thl procuring price
of water bottles and contracted selling price o 'Y') b eqwe Amount of profit
'X' would have made by the performance of his c with 'Y".

2. If 'X'had not informed 'Z' of 'Y's contract, the umber of damages would
have been the difference between the ¢ \%{»lce and the market price on
the day of default. In other words, the¥Am of damages would be Rs 750/-
(i.e., 1000 Water bottles x 0.75 p_ais&.

( 2" case mein assumption liya hai ki x ne y ke saath contract fulfill kiya hai
by purchasing from market ) \

S

Question 16
What do you mean t@mm Meruit and state the cases where the claim for

Quantum Meruit ari

Answer: - QQ)

Pr'ovisiﬁ Contract Act, 1872]
1. re 6ne person has rendered service fo another in circumstances which

indicate an understanding between them that it is to be paid for although no
ticular remuneration has been fixed, the law will infer a promise to pay.
Quantum Meruit i.e., as much as the party doing the service has deserved.

2. It covers a case where the party injured by the breach had at time of breach
done part but not all of the work which he is bound to do under the contract
and seeks to be compensated for the value of the work done.

Study law with IGSIR at Foundation & Inter level — ultimateca.com | Order Chart Book — IGSIR.IN




TOP 50 QUESTIONS FOR CA FOUNDATION LAW BY INDRESH GANDHI ( IGSIR )

3. For the application of this doctrine, two conditions must be fulfilled ed:
a) It is only available if the original contract has been discharged.
b) The claim must be brought by a party not in default.

4. The object of allowing a claim on quantum meruit is to recompensate the party
or person for value of work which he has done. Damages are compensatory in
nature while quantum meruit is restitutory. It is but reasonable compensation

awarded on implication of a contract to remunerate. \
5. The claim for quantum meruit arises in the following cases: s&
e when an agreement is discovered to be void or when a con@ ecomes
void.

e When something is done without any intention to do so@"rously.

e Where there is an express or implied contract Toéder‘ services but there
is no agreement as to remuneration. . \&

e When one party abandons or refuses \ﬁ'ior‘m the contract.

e Where a contract is divisib m@\mr‘fy not in default has enjoyed the
benefit of part performan%

e Whenan indivisibl@c‘r for a lump sum is completely performed but
badly the pers%h s performed the contract can claim the lump sum,

but the other can make a deduction for bad work.

Quesﬁ@
Explain.the‘meaning of 'Contingent Contracts' and state the rules relating to such

contracts
Answer: -
Provision: [Indian Contract Act, 1872]

1.Essential characteristics of a contingent contract: A contract may be absolute
or contingent. A contract is said to be absolute when the promisor undertakes
to perform the contract in all events.
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2. A contingent contract, on the other hand “is a contract to do or not to do
something, if some event, collateral to such contract does or does not
happening (Section 31). It is a contract in which the performance becomes due
only upon the happening of some event which may or may not happen. For
example, A contracts to pay B Rsl10, 000 if he is elected President of a
particular association. This is a contingent contract.

3. The essential characteristics of a contingent contract may be listed as ws:
a) There must be a contract to do or not to do something, m\
b) The performance of the contract must depend upon the happ@ non-

happening of some event. (J
c) The happening of the event is uncertain. %‘
d) The even on which the performance is made to @ﬁpon is an event

collateral to the contract. i.e., it does not fon %qr‘ of the reciprocal

promises which constitute the contract..T should neither be a

performance promised, nor the conside n the promise.

e) The contingent even should not be ﬂ\% will of the promisor. However,
where the event is within the pro isor's*will, but not merely his will, it may
be a contingent contract. \®

ingeht' contract are as follows"

4. The rules regarding the con

a) Contingent ¢ r‘ﬁ épendent on the happening of an uncertain
future cannoﬁ% orced until the even has happened. If the even
becomes i sible, such contracts become void. (Sec.32).

b) Wher, tingent contract is to be performed if a particular event

Qﬁ appen performance can be enforced only when happening
%ﬂ‘r even becomes impossible (Sec. 33).

Qﬁ a contract is contingent upon, how a person will act at an

unspecified time the even shall be considered to become impossible;
when such person does anything which renders it impossible that he
should so act within any definite time or otherwise than under
further contingencies. (Section 34,35).

d) The contingent contracts to do or not to do anything if an impossible
event happens, are void whether or not the fact is known to the
parties (Section 36).
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Question 18

Explain the-term 'Quasi Contracts' and state their characteristics.
Answer: -
Provision: [Indian Contract Act, 1872]

1.Under certain special circumstances obligation resembling those cre h‘a
contract are imposed by law although the parties have never en to a
contract. Such obligations imposed by law are referred to as 'Q ntracts'.

L ]
2.5uch a contract resembles with a contract so far a @ or effect is
concerned but it has little or no affinity with a contr mespec‘r of mode of
creation. These contracts are based on the doctri t a person shall not be
allowed to enrich himself unjustly at the exp@&nother.

a) It does not arise from any agreeément of the parties concerned but is

imposed by law.
b) Duty and not promise is is of such contfract.

c) The right under igis ys a right to money and generally though not

3. The salient features of a quasi-com‘rg:\e.

always to a liquidat m of money.
d) Sucharightis ble against specific person(s) and not against the whole

world. Q)
A suit for if&ach may be filed in the same way as in case of a complete

com‘r'a@
Citeumstances Identified as Quasi-Contracts:

a) Claim for necessaries supplied fo persons incapable of
contracting: Any person supplying necessaries of life to persons
who are incapable of contracting is entitled to claim the price
from the other person's property. Similarly, where money is paid
to such persons for purchase of necessaries, reimbursement can
be claimed.

b) Payment by an interested person: A person who has paid a sum of
money, which another person is obliged fo pay, is entitled to be
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reimbursed by that other person if the payment has been made
by him to protect his own interest.

c) Obligation of person enjoying benefits of non-gratuitous act:
Where a person lawfully does anything for another person or
delivers anything to him not intending to do so gratuitously and
such other person enjoys the benefit thereof, the latter is bound
to pay compensation to the former in respect of, or to restore,
the thing so done or delivered.

d) Responsibility of finder of goods: A person who fi oods
belonging to another person and takes them into hi ody is

subject to same responsibility as if he were a Bail&‘u
e) Liability for money paid or thing delivere I%ﬂsfake or by
coercion: A person to whom money h aid or anything
delivered by mistake or under coer‘cior( repay or return it.
Question 19 Q\\

Mr. Y aged 21 years, lost his mental Ba{\\‘gaf‘rer the death of his parents in an
accident. He was left with his gr

and dependent upon him. Mr. neighbour, out of pity, started supplying
food and other necessari%@o h of them. Mr. Y and his grandmother used to

live in the house buijlt by“ais parents. Mr. M also provided grandmother some
financial assis‘rance@ﬁer emergency medical treatment. After supplying

four years, Mr. M approached the former asking him to

er aged 85 years, incapable of walking

necessaries to
payback * 15 inclusive of * 7 Lakhs incurred for the medical treatment of
the ladydg other). Mr. Y pleaded that he has got his parent's jewellery to
sell ckmum value of * 4 Lakhs, which may be adjusted against the dues. Mr.
N{edo and threatened Mr. Y of legal suit to be brought against for recovering
th ney

Now, you are to decide upon based on the provisions of the Indian Contract Act,

1872:

(i) Will Mr. M succeed in filing the suit to recover money? Elaborate the
related provisions?

(ii) What is the maximum amount- of money that can be recovered by Mr.

M?
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(iii) Shall the provisions of the above act also apply to the medical treatment
given to the grandmother?

Answer -

(i) Claim for necessaries supplied to persons incapable of contracting
(Section 68 of the Indian Contract Act, 1872): If a person, incapable
of entering into a contract, or anyone whom he is legally bound to
support, is supplied by another person with necessaries suite his

condition in life, the person who has furnished such supplies isrentitled

to be reimbursed from the property of such incapable per Q

In the instant case, Mr. M supplied the food and other @sar‘ies to
Mr. Y (who lost his mental balance) and Mr. ¥'s gra r (incapable
of walking and dependent upon Mr. Y), hence, Mr W'succeed in filing
the suit to recover money. /X

(ii) Supplier is entitled to be reimbursed the property of such
incapable person. Hence, the maxi -,Kh}x\ unt of money that can be
recovered by Mr. M is * 15 La s\ is amount can be recovered
from Mr. Y's parent's jewelleAgrr; ting to © 4 Lakhs and rest from
the house of Y's Par‘em&&f ption: Y has inherited the house
property on the death o rents)

(iii) Necessaries will incl emergency medical treatment. Hence, the

above provision@!o apply to the medical treatment given to the
gr'andmofhe(& is’ legally bound to support his grandmother

5
Question 20 BQQJ

Alpha Mo*qr. L1d. agreed to sell a bike to Ashok under hire-purchase agreement
on,guahantee of Abhishek. The Terms were: hire-purchase price = 96,000 payable
in\24 monthly instalments of © 8,000 each. Ownership to be transferred on the
payment of last instalment. State whether Abhishek is discharged in each of the
following alternative case under the provisions of the Indian Contract Act,1872:

(i) Ashok paid 12 instalments but failed to pay next fwo instalments. Alpha
Motor Ltd. sued Abhishek for the payment of arrears and Abhishek
paid these two instalments i.e. 13th and 14th. Abhishek then gave a
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notice to Alpha Motor Ltd. to revoke his guarantee for the remaining
months.
(ii) If after 15th months, Abhishek died due to COVID-19.

Ans)

According to section 130 of the Indian Contract Act, 1872, the continuing
guarantee may at any time be revoked by the surety as to future transactiens by
notice to the creditors.

Once the guarantee is revoked, the surety is not liable for any futur ction
however he is liable for all the transactions that happened before % otice was
given.

L ]
A specific guarantee can be revoked only if liability To‘@pal debtor has not

accrued. b
(ii) In the given question Ashok paid 12 in@ (out of total 24 monthly
two

instalments) but failed to pay instalments. Abhishek
(guarantor) paid the 13th and 1 stallments but then he revoked
ohths.

installments that was made after the
stallments made before the notice (which
4th installments)

131 of the Indian Contract Act, 1872, in the

guarantee for the remaining
Thus, Abhishek is not |
notice, but he is liabl
he had paid i.e. 13t
(i) According to secti

absence of onftract to the contrary, the death of surety operates
asa r'evoég\ of a continuing guarantee as fo the future transactions
taki ace after the death of surety.

Howev T?%ur‘efy's estate remains liable for the past transactions which have
takeh place before the death of the surety.

alre

I&rl?%ven question, Abhishek (guarantor) died after 15th month. This will
operate as a revocation of a continuing guarantee as to the future fransactions
taking place after the death of surety (i.e. Abhishek). However, the Abhishek's
estate remains liable for the past transactions (i.e. 15™ month and before) which
have already taken place before the death of the surety.

Question 21
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A’ gives to ‘M’ a continuing guarantee to the extent of Rs. 8,000 for the fruits to
be supplied by 'M' to 'S’ from time to time on credit. Afterwards 'S’ became
embarrassed and without the knowledge of 'A’, 'M' and 'S’ contract that ‘M’ shall
continue to supply 'S with fruits for ready money and that payments shall be
applied to the then existing debts between 'S’ and ‘M. Examining the provision of
the Indian Contract Act, 1872, decide whether ‘A’ is liable on his guarantee given
To M.

Answer: \&\

Discharge of surety by variance in terms of contract:

The problem asked in the question is based on the provnsuo% The Indian

Contract Act, 1872 as contained in Section 133. The sec vndes that any

variance made without the surety's consent in the terms & contract between

the principal debtor and the creditor, duschar‘ges y as to transactions
subsequent to the variance.

In the given problem, '‘M" and 'S’ entered u@q ement by entering into a new
contract without knowledge of the Su ‘ry Since, the variance made in the

contract is without the surety's coh en h the existing contract, as per the

provision, ‘A’ is not liable on his g for the fruits supplied after this new
arrangement. The reason for s ischarge is that the surety agreed to be
liable for a contract whichsis e there now and he is not liable on the altered
contract because it is dif from the contract made by him.

Question 22 %Q

'C' advances o s. 2,00,000 on the guarantee of 'A’. 'C' has also taken a
further secu r the same borrowing by mortgage of B's furniture worth Rs.

2,00,0@1 knowledge of 'A’. C' cancels the mortgage. After 6 months ‘B’
becomes ingblvent and 'C' 'sues ‘A’ his guarantee. Decide the liability of ‘A" if the
k&\:lue of furniture is worth Rs.80,000, under the Indian Contract Act,
18

Answer:

Surety's right to benefit of creditor's securities:

According to section 141 of the Indian Contract Act, 1872, a surety is entitled to
the benefit of every security which the creditor has against the principal debtor
at the time when the contract of suretyship is entered into, whether the surety
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knows of the existence of such security or not; and, if the creditor loses, or,
without the consent of the surety, parts with such security, the surety is
discharged to the extent of the value of the security.

In the instant case, C advances to B, Rs. 2,00,000 rupees on the guarantee of A.
C has also taken a further security for Rs. 2,00,000 by mortgage of B's furniture
without knowledge of A. C cancels the mortgage. B becomes insolvent, and C sues
A on his guarantee. A is discharged from liability to the amount of the v of
the furniture i.e. Rs. 80,000 and will remain liable for balance Rs. 1,20@

Q

Question 23 %(.J

Mrs. A delivered her old silver jewelry to Mr. Y a Goldsmi the purpose of
making new a silver bowl out of it. Every evening sed to receive the
unfinished good (silver bowl) o put it into box kep "Y's Shop. She kept the
key of that box with herself. One night, the was stolen from that box.
Whether the possession of the good@ or constructive) delivered,
constitute contract of bailment or nof?\ May 20, March 21, Nov 21]

Answer: \

Section 148 of Indian Contract, 72 defines 'Bailment’ as the delivery of
goods by one person to angth ome purpose, upon a contract that they shall,
when the purpose is a hed, be returned or otherwise disposed of

according to the dlra%o the person delivering them.

According to Sec of the Indian Contract Act, 1872, the delivery fo the
bailee may be % doing anything which has the effect of putting the goods
in the poss f the intended bailee or of any person authorised to hold them
on his b‘» hus, delivery is necessary to constitute bailment.

mere keeping of the box at ¥Y's shop, when Mrs. A herself took away
ﬂby cannot amount to delivery as per the meaning of delivery given in the
provision in section 149. Therefore, in this case there is no contract of bailment
as Mrs. A did not deliver the complete possession of the good by keeping the keys
with herself.

Question 24
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Amar bailed 50 kg of high-quality sugar to Srijith, who owned a kirana shop,
promising to give Rs.200 at the time of taking back the bailed goods. Srijith's
employee, unaware of this, mixed the 50 kg of sugar belonging to Amar with the
sugar in the shop and packaged it for sale when Srijith was away.

This came to light only when Amar came asking for the sugar he had bailed with
Srijith, as the price of the specific quality of sugar had trebled. What is the
remedy available to Amar under the Indian Contract Act, ‘KZ?

(vimp))
N
Answer: b.

According to Section 157 of the Indian Contract Act, 1 e bailee, without
the consent of the bailor, mixes the goods of the ba'%ifh his own goods, in
such a manner that it is impossible to separate th bailed from the other
goods and deliver them back, the bailor is Q\N o be compensated by the

bailee for the loss of the goods.

In the given question, Srijith's emplo éﬂ%’nd high quality sugar bailed by Amar
and then packaged it for sale. T%ﬁr‘ when mixed cannot be separated. As
Srijith's employee has mixed t inds of sugar, he (Srijith) must compensate

Amar for the loss of his

Question 25 Q)%Q

What are thegrights available to the finder of lost goods under Section 168 and
Sec‘rion& e Indian Contract Act, 1872.

[N
ov
18]

Answer:

As per the provisions of section 168 and 169 of the Indian Contract Act, 1872,
the finder of goods has no right to sue the owner for compensation for trouble
and expense voluntarily incurred by him to preserve the goods and to find out the
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owner. But ‘finder of lost goods' can ask for reimbursement for expenditure
incurred for preserving the goods and also for searching the true owner. If the
real owner refuses to pay compensation, the ‘finder' cannot sue but retain the
goods so found.

Further, where the real owner has announced any reward, the finder is entitled

to receive the reward. The right to collect the reward is a primary and a superior

right even more than the right to seek reimbursement of expenditure. \
e

The finder though has no right to sell the goods found in the normal
may sell the goods if the real owner cannot be found with reason orts or
if the owner refuses to pay the lawful charges subject to the followinglconditions:

(i) when the article is in danger of perishing and losiq&g reater part of
the value \
or \)

(ii) when the lawful charges of the findexﬁ\& to two-third or more of

the value of the article found. Q\

Question 26 \

Radheshyam borrowed a sum o §OOO from a Bank on the security of gold on
1.07.2019 under an agree @h contains a clause that the bank shall have a
right of particular lien on%gold pledged with it. Radheshyam thereafter took
an unsecured loan of WOO from the same bank on 1.08.2019 for three months.
On 30.09.2019 he b entire secured loan of © 50,000 and requested the bank
to release th dged with it. The Bank decided to continue the lien on the
gold until t cured loan is fully repaid by Radheshyam. Decide whether the
decision % Bank is valid within the provisions of the Indian Contract Act,

8

General lien of bankers: According to section 171 of the Indian Contract Act,
1872, bankers, factors, harbingers, attorneys of a High Court and policy brokers
may, in the absence of a contract fo the contrary, retain, as a security for a
general balance of account any goods bailed to them; but no other persons have a
right to retain, as a security for such balance, goods bailed to them, unless there
is an express contract to the effect.
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Section 171 empowers the banker with general right of lien in absence of a
contract whereby it is entitled to retain the goods belonging to another party,
until all the dues are discharged. Here, in the first instance, the banker under an
agreement has a right of particular lien on the gold pledged with it against the
first secured loan of ° 50,000/-, which has already been fully repaid by
Radheshyam.

Accordingly, Bank's decision to continue the lien on the gold until the unséeured
loan of * 20,000/~ (which is the second loan) is not valid. ‘&

Question 27 Q.

Mr. Yadav, a cargo owner, chartered a vessel to carry f wheat from a
foreign port to Chennai. The vessel got stranded on aéﬁm the sea 300 miles

from the destination. . Q

The ship’'s managing agents signed a salvage \m‘ for Mr. Yadav. The goods
(wheat) being perishable, the salvors sto itvat their own expense. Salvors
intimated the whole incident to the cargg owner. Mr. Yadav refuse to reimburse
the Salvor, as it is the Ship- owne é@ bailee of the cargo, who was liable

to reimburse the salvor until the t remained unterminated.
Referring to the provision,of ndian Contract Act 1872, do you acknowledge
or decline the act of Salv n agent of necessity, for Mr. Yadav. Explain?

Answer: Q?J
Section 8@ ndian Contract Act 1872 defines agent's authority in an
0

emerge agent has authority, in an emergency, to do all such acts for the

p py\f rotecting his principal from loss as would be done by a person of
o% y prudence, in his own case, under similar circumstances.

In certain circumstances, a person who has been entrusted with another' s
property may have fo incur unauthorized expenses to protect or preserve it. This
is called an agency of necessity.

Hence, in the above case the Salvor had implied authority from the cargo owner
to take care of the cargo. They acted as agents of necessity on behalf of the
cargo owner. Cargo owner were duty-bound towards salvor. Salvor is entitled to
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recover the agreed sum from Mr. Yadav and not from the ship owner, as a lien on
the goods.

Question 30

Mr. Navin owns a big car and has leased his car to Mrs. Susie. The lease agrah&n‘r
is terminable on three months’' notice. Mr. Bhalla, not being authori r.
Navin, demands on behalf of Mr. Navin, the delivery of the car and otice
of termination of lease agreement to Mrs. Susie who was in poss siy of the car
at that time. Examine whether Mr. Navin can ratify the notic By Mr. Bhalla.
Give your answer as per the provisions of the Contract K

Answer:

According to section 200 of the Indian Con @872, an act done by one
ther'pe
b

person on behalf of another, without such on's authority, which, if done
with authority, would have the effect af ting a third person to damages,
or of terminating any right or interest of\g third person, cannot, by ratification,

be made to have such effect. \Q\

In other words, when the inte third parties is affected, the principle of
ratification does not apply ification cannot relate back to the date of
contract if third party ha he intervening time acquired rights.

Thus, in the ins‘ram&\&’rhe notice cannot be ratified by Navin, so as to be
binding on Sug'ieQQ)
Que Tiw

Pankaj\appoints Shruti as his agent to sell his estate. Shruti, on looking over the
es before selling it, finds the existence of a good quality Granite-Mine on the
estate, which is unknown to Pankaj. Shruti buys the estate herself after
informing Pankaj that she (Shruti) wishes to buy the estate for herself but
conceals the existence of Granite-Mine. Pankaj allows Shruti to buy the estate,
in ighorance of the existence of Mine. State giving reasons in brief the rights of
Pankaj, the principal, against Shruti, the agent. Give your answer as per the
provisions of the Contract Act, 1872.
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What would be your answer if Shruti had informed Pankaj about the existence of
Mine before she purchased the estate, but after two months, she sold the estate
at a profit of Rs. 10 lac?

Answer:

Agent's duty to disclose all material circumstances & his duty not fo deal on his
own account without principal's consent. The problem is based on Sections 215 &
216 of the Indian Contract Act, 1872. According to Section 215, if an GQMS

on his own account in the business of the agency, without obtaining t sent
of his principal and without acquainting him with all material circurﬂ s, then
the principal may repudiate the transaction.
L ]
;The knowledge

On the other hand, section 216 provides that, if an agent, Q‘fé)’
of his principal, acts on his own account in the businessxgh agency, then the
principal may claim any benefit which may have accr %T e agent from such a
transaction. * i&

Hence in the first instance, though Par@given his consent to Shruti
permitting the latter to act on his own ccotm#’in the business of agency, Pankaj
may still repudiate the sale as the existente of the mine, a material circumstance,

N

In the second instance, Pankaj owledge that Shruti was acting on her own
account and also that the mi s in existence; hence, Pankaj cannot repudiate

the transaction under sec 215. Also, under Section 216, he cannot claim any
benefit from Shru‘r%e had knowledge that Shruti was acting on her own
account in the bus% f the agency.

Question 32 BQ

What @\dersmnd by Caveat Emptor under the Sale of Goods Act 1930?
W. a?ge the exceptions to this rule?
A r: -

Provision: [The Sale of Goods Act, 1930]

had not been disclosed to him.

1. Caveat emptor’ means "let the buyer beware”, i.e. in sale of goods the seller is
under no duty to reveal unflattering truths about the goods sold. Therefore,
when a person buys some goods, he must examine them thoroughly.
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2. If the goods turn out to be defective or do not suit his purpose, or if he
depends upon his skill and judgment and makes a bad selection, he cannot blame
any body excepting himself.

3. The rule is enunciated in the opening words of section 16 of the Sale of Goods
Act, 1930 which runs thus: "Subject to the provisions of this Act and of any
other law for the time being in force, there is no implied warranty or condition
as to the quality or fitness for any particular purpose of goods supn&q o

a contract of sale”
(JQ

4. The rule of caveat emptor does not apply in the followurg}
a) Fitness for buyer's purpose: Where the expressly or by
implication, makes know to the seller the lar purpose for which

he requires the goods and relies on hK skill or judgment and the
n the course of the seller's

goods are of a description which
business to supply, the seller\tﬂ ply the goods which shall be fit
tio0

for the buyer's purpose. (Se 1).
b) Sale under a patent or ame: In the case of a contract for the
sale of a specified ar der its patent or other trade name, there

is no implied c hat the goods shall be reasonably fit for any

particular purpose (Section 16(1).
Merchanta lity: Where goods are bought by description from a
seller w Is in goods of that description (whether he is in the
manufacturer or not), there is an implied condition that the goods shall
erchantable quality. But if the buyer has examined the goods,
e is no implied condition as regards defects which such examination

Y\oughf to have revealed. (Section 16(2).
L ) Usage of trade: An implied warranty or condition as to qualify or fitness
for a particular purpose may be annexed by the usage of trade. (Section
16(3).
e) Consent by fraud: Where the consent of the buyer, in a contract of

sale, is obtained by the seller by fraud or where the seller knowingly
conceals a defect which could not be discovered on a reasonable
examination, the doctrine of caveat emptor does not apply.
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Question 33

What are the implied conditions in a contract of 'Sale by sample’ under the Sale
of Goods Act, 1930? State also the implied warranties operatives under the said
Act.

Answer: - \
Provision: [The Sale of Goods Act, 1930]
1. The following are implied conditions in a contract of sale% mple in

accordance with Section 17 of the Sale of Goods Act, 1930 Q,

a) that the bulk shall correspond with the sample inquali
b) that the buyer shall have a reasonable oppo of comparing the

bulk with the sample.
c) that the goods shall be free fr‘o&f\&efecf, rendering them
merchantable, which would not be a

of the sample [Section 17(2)].\

2. Implied Warrants under The oods Act,1930 are as follows:
a) Warranty of quiet po n [Section 14(b)]:

t on a reasonable examination

In a contract o sa% ess there is a contrary intention, there is an
implied warrant the buyer shall have and enjoy quiet possession

of the goo the buyer is in any way distributed in the enjoyment of
the goo sequence of the seller's defective title to sell, he can

claihe s from the seller.
t@hm‘y of freedom from encumbrances [Section 14(c)]:
The buyer is entitled to a further warranty that the goods are not
< subject to any charge or encumbrance in favour of a third party. If his
possession is in any way disturbed by reason of the existence of any

charge or encumbrances on the goods in favour of any third party, he
shall have a right to claim damages for breach of this warranty.

¢) Warranty as to quality or fitness by usage of trade [Section 16(3)]. An
implied warranty as to quality or fitness for a particular purpose may
be annexed by the usage of trade.
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d) Warranty to disclose dangerous nature of goods: Where a person sells
goods, knowing that the goods are inherently dangerous or they are
likely to be dangerous to the buyer and that the buyer is ignorant of
the danger, he must warn the buyer of the probable danger, otherwise
he will be liable in damages.

Question 34
For the purpose of making uniform for the employees, Mr. Yadav bou blue
coloured cloth from Vivek, but did not disclose to the seller the plir of said

purchase. When uniforms were prepared and used by the emgloyees, the cloth
was found unfit. However, there was evidence that the cQﬁJ s fit for caps,
boots and carriage lining. Advise Mr. Yadav whether h titled to have any

remedy under the sale of Goods Act, 1930? @

Answer: - \\\
Provision: [The Sale of Goods Act, 1930 Q

As per the provision of Section 16(1)of the Sale of Goods Act, 1930, an implied
condition in a contract of sale th ticle is fit for a particular purpose only
arises when the purpose for whij goods are supplied is known to the seller,
the buyer relied on the s Ieﬁ Is or judgement and seller deals in the goods
in his usual course of bus%.

Inthis case, the clofwied is capable of being applied to a variety of purposes,
the buyer should d the seller the specific purpose for which he required

the goods. Bu not do so.

Conclug&' :‘Q

T erwe, he implied condition as to the fitness for the purpose does not apply.
nc

the“Sale of Goods Act, 1930.

the buyer will not succeed in getting any remedy from the seller under

Question 35

Mr. Samuel agreed to purchase 100 bales of cotton from Mr. Varun, out of his
large stock and sent his men to take delivery of the goods. They could pack only
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60 bales. Later on, there was an accidental fire and the entire stock was
destroyed including 60 bales that were already packed. Referring to the
provisions of the Sale of Goods Act, 1930 explain as to who will bear the loss and
to what extent?

Answer: -

Provision: [The Sale of Goods Act, 1930]

1. Section 26 of the Sale of Goods Act, 1930 provides that unless@e

agreed, the goods remain at the seller's risk until the propert ein is
transferred to the buyer, but when the property therein is transf d to the
buyer, the goods are at buyer's risk whether delivery has {;%made or not.

2. Further Section 18 read with Section 23 of the Act g!s that in a contract
for the sale of unascertained goods, no propert goods is transferred
to the buyer, unless and until the goods ar ‘&ined and where there is
contract for the sale of unascertaine%\q&re goods by description, and
goods of that description and in ‘& deliverable state are unconditionally
appropriated to the contract, eithe M seller with the assent of the buyer
or by the buyer with the as the seller, the property in the goods
thereupon passes to the bu%

3. Such assent may be exS@s or implied. Applying the aforesaid law to the facts

of the case in h Inis clear that Mr. Samuel has the right to select the
good out of th and he has sent his men for same purpose.

Facts of Ca
1. Mr. uel agreed fo purchase 100 bales from Mr. Varun and sent his men

Y&‘rake delivery of the same. Mr. Varun were able to pack only 60 bales.
({) ater on, there was accidental fire in Varun's place, due to which all the

stock including those 60 bales to be delivered to Mr. Samuel was destroyed.

Conclusion:

Hence the problem can be answered based on the following two assumptions and
the answer will vary accordingly.
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a) Where the bales have been selected with the consent of the buyer's
representatives: In this case, the property in the 60 bales has been
transferred fo the buyer and goods have been appropriated to the
contract. Thus, loss arising due to fire in case of 60 bales would be borne
by Mr. Samuel. As regards 40 bales, the loss would be borne by Mr. Varun,
since the goods have not been identified and appropriated.

Where the bales have not been selected with the consent of Ns
representatives. In this case the property in the goods has not been t rred
at all and hence the loss of 100 bales would be borne by Mr. Varun@ tely.

Q-
Question 36 \Q}'

J the owner of a car wants to sell his car. For this p , he hand over the car
to P, a mercantile agent for sale at a price not les: 50,000. The agent sells
the car for X 40,000 to A, who buys th X)od faith and without notice
of any fraud. P misappropriated the monéy also® J sues A to recover the Car.
Decide given reasons whether J would sticceed.

nswer: - N\

Provision: [The Sale of Goods AQ\

The problem in this ca sed on the provisions of the Sale of Goods Act,
1930 contained i e proviso to Section 27. The proviso provides that a
mercantile agen’r e who in the customary course of his business, has, as

such agen y either to sell goods, or to consign goods, for the purpose
of sale, o%ﬁuy goods, or to raise money on the security of goods [Section
2(9
20T yer of goods form a mercantile agent, who has no authority from the
Qpﬂncipal to sell, gets a good title to the goods if the following conditions are
satisfied:

a) The agent should be in possession of the goods or documents of title to
the goods with the consent of the owner.

b) The agent should sell the goods while acting in the ordinary course of
business of a mercantile agent.
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c) The buyer should act in good faith.
d) The buyer should not have at the time of the contract of sale notice
that the agent has no authority to sell.

Facts of Case:

In given case J handover his car to P a mercantile agent for sell at a price not
less than 50,000. But agent sells the same for 40,000 to A who buys the same in
good faith . P also misappropriated the money. J sues A to recover The& \

Conclusion: Q

In the instant case, P, the agent, was in the possession of the c 's consent
for the purpose of sale. A, the buyer, therefore obtained a &le to the car.
Hence, J in this case, cannot recover the car from A. d}

N
Question 37 \\\\‘{®

A non-owner can convey better ftitle ohafide purchaser of goods for
value." Discuss the cases when a person ather than the owner can transfer title

in goods as per the provisions of h@@s of Goods Act, 1930
Answer: - QE )

Provision: [The Sale of G , 1930]

In the following cas non-owner can convey better title fo the bona fide
purchaser of good VCD lue:

A sale d%t a mercantile agent of the goods for document of title to goods
ass @’good title to the buyer in the following circumstances; namely;

woul%
a% e was in possession of the goods or documents with the consent of the
owner;

b) If the sale was made by him when acting in the ordinary course of business as
a mercantile agent; and
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If the buyer had acted in good faith and has at the time of the contract of sale,
no notice of the fact that the seller had no authority to sell (Proviso to Section

If one of several joint owners of goods has the sole possession of them by
permission of the co-owners, the property in the goods is transferred fo
any person who buys them of such joint owner in good faith and has not at
the time of the contract of sale notice that the seller has no auThNo

sell. \&
3. Sale by _a person_in_possession under voidable contract: Q

A buyer would acquire a good title to the goods sold to hift\by a seller who
had obtained possession of the goods under a con &;y oidable on the
ground of coercion, fraud, misrepresentation or @nfluence provided
that the contract had not been rescinded the time of the sale
(Section 29).

If a person has sold goods but _continues to be in possession of them or of
the documents of title to t ‘Qa sell them to a third person, and if
hereof in good faith and without notice

Wher‘e&y with the consent of the seller obtains possession of the
go d% e the property in them has passed to him, he may sell, pledge
o&? wise dispose of the goods to a third person, and if such person
Wa s delivery of the goods in good faith and without notice of the lien

L r other right of the original seller in respect of the goods, he would get a
good title to them [Section 30(2)].

Where the owner is estopped by the conduct from denying the seller’s
authority to sell, the transferee will get a good title as against the true
owner. But before a good title by estoppel can be made, it must be shown
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that the true owner had actively suffered or held out the other person in
question as the true owner or as a person authorized to sell the goods.

Where an unpaid seller who had exercised his right of lien or stoppage in transit
resells the goods, the buyer acquires a good title fo the goods as against the
original buyer [Section 54

8. Sale under: the provisions of other Acts: \
a) Sale by an Official Receiver or Liquidator of the Compan @ve the
purchaser a valid title. (J
L]

b) Purchase of goods from a finder of goods will a yalid title under
circumstances [Section 169 of the Indian Con‘rra& 1872]

c) A sale by pawnee can convey a good tifle uyer [Section 176 of

the Indian Contract Act, 1872] \\\\
Question 38 . \

Explain the provisions of law r l\ to unpaid seller's ‘right of lien' and
distinguish it from the "right o% age the goods in transit”.

Answer: - %
Provision: [The Sale gﬁgds Act, 1930]

The legal provisi rding the right of lien of an unpaid seller has been stated
from Sec‘rion%‘ro 49 of the Sale of Goods Act, 1930 which may be enumerated

as follo Q
1) &ing to Section 47, the unpaid seller of the goods who is in possession
%‘Them is entitled to retain possession of them until payment or tender of
the price in the following cases namely:
a) where the goods have been sold without any stipulation as to credit.
b) where the goods have been sold on credit, but the term of credit
has expired; or
¢) where the buyer becomes insolvent.

Study law with IGSIR at Foundation & Inter level — ultimateca.com | Order Chart Book — IGSIR.IN




TOP 50 QUESTIONS FOR CA FOUNDATION LAW BY INDRESH GANDHI ( IGSIR )

2. The seller may exercise his right of lien not withstanding that he is in
possession of the goods as agent or bailee for the buyer.

3. Section 48 states that where an unpaid seller has made part delivery of
the goods, he may exercise his right of lien on the remainder, unless such
part delivery has been made under such circumstances as to show an
agreement o waive the lien.

4. According to Section 49 the unpaid seller loses his lien on goods:

a) when he delivers the goods to a carrier or other baile Ne
purpose of transmission to the buyer without reserving @vf of
disposal of the goods. (J

b) when the buyer or his agent lawfully obtains pos of the goods

c) by waiver thereof. t’

5. The unpaid seller of the goods, having a lien the X\ oes not lose his lien
by reason only that he has obtained a decre price of the goods.

a) Right of lien and Right to stoppage in transit- Distinction: The
essence of a right of lien is to :cx;vssession whereas the right of

stoppage in fransit is right to kegaifpossession.
b) Seller should be in poss% ods under lien while in stoppage in

transit
i. Seller have parted with the possession
ii. pos n should be with a carrier and
iii. uyer has not acquired the possession.
c) Right of li e exercised even when the buyer is not insolvent, but

it is.no Qg ase with right of stoppage in transit.
d) Riiﬁ\s‘roppage in tfransit begins when the right of lien ends. Thus,
.'.

x of the right of lien is the starting point of the right of stoppage
goods in fransit.

.
Question 39

Mr. D sold some goods to Mr. E for Rs 5,00,000 on 15 days credit. Mr. D delivered
the goods. On due date Mr. E refused to pay for it. State the position and rights
of Mr. D as per the Sale of Goods Act, 1930

Answer: -

Provision: [The Sale of Goods Act, 1930]
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Position of Mr. D:

Mr. D sold some goods to Mr. E for Rs 5,00,000 on 15 days credit. Mr. D delivered
the goods. On due date Mr. E refused to pay for it. So, Mr. D is an unpaid seller
as according to section 45(1) of the Sale of Goods Act,1930 the seller of goods
is deemed to be an 'Unpaid Seller’ when the whole of the price has not been paid
or tendered and the seller had an immediate right of action for the price.

Rights of Mr. D: \

As the goods have parted away from Mr. D, therefore, Mr. D cannot @e the
right against the goods, he can only exercise his rights against The@' i.e., Mr.
E which are as under:

a) Suit for price (Section 55): Q}J
In the mentioned contract of sale, the psi@xayable after 15 days

and Mr. E refuses to pay such pric\ may sue Mr. E for the

price. \\\
b) Suit for damages for non-acce T&Sec‘rion 56):
.o\a&mges for non-acceptance if Mr. E

Mr. D may sue Mr.

wrongfully neglects %ses to accept and Mr. D may sue Mr. E
for pay for the g wAS regards measure of damages, Section 73
of the India% t Act, 1872 applies.

c) Suit for interest [Séction 61]:

If th no specific agreement between the Mr. D and Mr. E as to
[ ﬁ/\ rice of the goods from the date on which payment becomes
r. D may charge interest on the price when it becomes due

e
x m such day as he may notify o Mr. E.
s 40

W is the conclusive evidence of partnership? What is the true test of
partnership?

Ans

Conclusive Evidence -
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1. Existence of Mutual Agency which is the cardinal principle of partnership
law is very much helpful in reaching a conclusion with respect to
determination of existence of partnership.

2. Each partner carrying on the business is the principal as well as an agent
of other partners. Therefore, the act of one partner done on behalf of
firm, binds all the partners.

3. If the element of mutual agency relationship exists between the Pagties
constituting a group formed with a view to earn profits by pmaning)a
business, a partnership may be deemed to exist. \&

Q
True Test - %(J

L ]
Provision: [Section 6 of Indian Partnership Act,1932] Q)&’

2. In determining whether a group of persons is or i% firm, or whether a
person is or not a partner in a firm, regard sh ad to the real relation

between the parties, as shown by all acts taken together. For

ust be proved.

a) There was an agreement between all the persons concerned

b) The agreement was to Yhe pPofits of a business and

¢) The business was carrim all or any of them acting for all.
3. Agreement:

Partnership is cr a‘rec&@ngreemenf and by status (Section 5). The relation
of partnership ari om contract and not from status; and in particular, the
members of a m ndivided family carrying on a family business as such, or

st husband and wife carrying on business as such are not
business.

4. Sharingyf Profit:

@ring of profit is an essential element to constitute a partnership. But,
it is only a prima facie evidence and not conclusive evidence, in that regard.
The sharing of profits or of gross returns accruing from property by
persons holding joint or common interest in the property would not by itself

make such persons partners.
b) Although the right to participate in profits is a strong test of partnership,
and may be cases where, upon a simple participation in profits, there is a
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partnership, yet whether the relation does or does not exist must depend
upon the whole contract between the parties.

c) Where there is an express agreement between partners fo share the
profit of a business and the business is being carried on by all or any of
them acting for all, there will be no difficulty in the light of provisions of
Section 4, in determining the existence or otherwise of partnership.

d) But the task becomes difficult when either there is no specific agréemqent
or the agreement is such as does not specifically speak of partn z.E’i&n
such a case for testing the existence or otherwise of par‘rner@wﬁon,
Section 6 has to be referred. (J

e) According to Section 6, regard must be had to the r %‘nion between
the parties as shown by all relevant facts taken t eb#The rule is easily
stated and is clear but its application is difficul Kn
relevant facts such as written or verbal nt, real intention and
conduct of the parties, other surroundi ireumstances etc., are to be
considered while deciding the r "rx\

ulative effect of all

ip between the parties and
ascertaining the existence of partnership.
|

5. Agency: \
Existence of Mutual A &h is the cardinal principle of partnership

ge
law, is very much el@ reaching a conclusion in this regard. Each
partner carrying on siness is the principal as well as an agent of other

partners. So, ct of one partner done on behalf of firm, binds all the
partners. If Lj ments of mutual agency relationship exist between the
partie ting a group formed with a view fo earn profits by running
a busi% partnership may be deemed to exist.

&
%’\,

ﬁ 41

Ram“& Co., a firm consists of three partners A, B and C having one third share
each in the firm. According to A and B, the activities of C are not in the interest
of the partnership and thus want to expel C from the firm. Advise A and B
whether they can do so quoting the relevant provisions of the Indian Partnership
Act, 1932. (Nov'18 RTP)

Answer: -
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Provision:

1. It is not possible for the majority of partners to expel a partner from the
firm without satisfying the conditions as laid down in Section 33 of the Indian
Partnership Act, 1932.

2. The essential conditions before expulsion can be done are:

a) The power of expulsion must have existed in a contract betweén,the
partners. E\
b) The power has been exercised by a majority of the partner,
¢) It has been exercised in good faith. The test of good fai Qludes:
i) That the expulsion must be in the interest of t g‘mership.
ii) That the partner to be expelled is served wi tice; and
iii) That the partner has been given an opp&Qi)y of being heard.

Facts of case: . ‘&b

Ram & Co. consists of three partners A, B & \% e third share each in firm.
As per A & B C is not able fo contribute a%‘r partnership i.e., his activities
are not in the interest of that partnership: s, they want to remove/expel C
from Ram & Co. \

Conclusionr: §Q

Thus, in the given case A and ajority partners can expel the partner only
if the above conditions fied and procedure as stated above has been

olowed QQS};Q

State s by which a partner may transfer his interest in the firm in
favo&i ther person under the Indian Partnership Act, 1932. What are the

Question 42

right such a transferee?
Answer: -
Provision:

1. Section 29 of the Indian Partnership Act, 1932 provides that a share in a
partnership is tfransferable like any other property, but as the partnership
relationship is based on mutual confidence, the assignee of a partner’s interest
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by sale, mortgage or otherwise cannot enjoy the same rights and privileges as
the original partner.

2. The rights of such a transferee are as follows:
a) During the continuance of partnership, such transferee is not entitled
i) to interfere with the conduct of the business,

i) to require accounts, or

iii)  toinspect books of the firm. \

b) He is only entitled to receive the share of the profi the
transferring partner and he is bound to accept the profi greed fo

by the partners, i.e., he cannot challenge the accou Q'
¢) On the dissolution of the firm or on the reftir he transferring

partner, the transferee will be entitled, agai e remaining partners:
i) fo receive the share of the asset e firm to which the

transferring partner was entitl \‘
iii) For ascertaining the share, he i itled to an account as from the

date of the dissolution. \

3. By virtue of Section 31, no p an be introduced as a partner in a firm
without the consent of all ners. A partner cannot by transferring his

own interest, make ahy Ise a partner in his place, unless the other
partners agree to,acce at person as a partner.
4. At the same ‘ri@ner is not debarred from ftransferring his interest. A

partner’s int i the partnership can be regarded as an existing interest
and tangib perty, which can be assigned.

A

A, Bfand C are partners in a firm. As per terms of the partnership deed, A is
entitled to 20 percent of the partnership property and profits. A retires from
the firm and dies after 15 days. B and C continue business of the firm without
settling accounts. What are the rights of A's legal representatives against the
firm under the Indian Partnership Act, 1932?

Answer: -
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Provision: [Section 37 of Indian Partnership Act, 1932]

Section 37 of the Indian Partnership Act, 1932 provides that where a partner
dies or otherwise ceases to be a partner and there is no final settlement of
account between the legal representatives of the deceased partner or the firms
with the property of the firm, then, in the absence of a contract to the contrary,
the legal representatives of the deceased partner or the retired partner are

entitled to claim either. \
Such shares of the profits earned after the death or retirem the
partner which is attributable to the use of his share in the pr@ of the

firm; or
L]
a) Interest at the rate of 6 per cent annum on the amou %;ls share in the

property.
S

Facts of case: 5 \Q

A, B and C are partners in firm. As per the \@nip deed, A is entitled to 20
% of partnership property and profits A\%‘es from firm and dies after 15
days. B and C without settling the accouk

Conclusion: \®
Based on the previously me provisions of Section 37 of the Indian

Partnership Act, 1932, infth n problem, A shall be entitled, at his option to:

a) The 20% shares o\jS s (as per the partnership deed); or
b) Interest at th

the pr‘opef&
Q eY‘Q\M
Mopi jand Tony were partners in the firm M/s MOTO & Company. They admitted
Sony as partner in the firm and he is actively engaged in day-to-day activities of
the firm. There is a tradition in the firm that all active partners will get a monthly
remuneration of X 20,000 but no express agreement was there. After admission
of Sony in the firm, Moni and Tony were continuing getting salary from the firm

but no salary was given to Sony from the firm. Sony claimed his remuneration but
denied by existing partners by saying that there was no express agreement for

continue the partnership business.

f 6 per cent per annum on the amount of A's share in
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that. Whether under the Indian Partnership Act, 1932, Sony can claim
remuneration from the firm?

Answer:
Provision:

By virtue of provisions of Section 13(a) of the Indian Partnership Act, 1932 a
partner is not entitled to receive remuneration for taking part in the conduct of
the business. But this rule can always be varied by an express agreemen m a
course of dealings, in which event the partner will be entitled to r tion.
Thus, a partner can claim remuneration even in the absence of a erﬁc‘r, when
such remuneration is payable under the continued usage of thexfirm. In other
words, where it is customary o pay remuneration fo a part &onducﬁng the
business of the firm, he can claim it even in the absen m contract for the

payment of the same. Q
Conclusion: \i&
In the given problem, existing parTne@ getting regularly a monthly

remuneration from firm customarily peiw: ing partners of the firm. As Sony
also admitted as working partner firm, he is entitled to get remuneration
like other partners.

Q
Question 45 %b

A & Co. is regis‘rere@par‘fnership firm in 2015 with A, B and C partners. In
2016, A dies. n@ and C sue X in the name and on behalf of A & Co., without
fresh registr Decide whether the suit is maintainable. Whether your answer
would ch% in 2017 B and C had taken a new partner D and then filed a suit
agai mou‘r fresh registration?

Answer: -
Provision:
[Section 69 of Indian Partnership Act, 1932]

As regards the question whether in the case of a registered firm (whose
business was carried on after its dissolution by death of one of the partners),
a suit can be filed by the remaining partners in respect of any subsequent
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dealings or transactions without notifying to the Registrar of Firms, the
changes in the constitution of the firm, it was decided that the remaining
partners should sue in respect of such subsequent dealings or firm, it was
decided that the remaining partners should sue in respect of such subsequent
dealings or transactions even though the firm was not registered again after
such dissolution and no notice of the partner was given to the Registrar.
2. The test applied in these cases was whether the plaintiff satisfied only

two requirements of Section 69 (2) of the Act namely,

a) the suit must be instituted by or on behalf of the firm whi b@been

registered 6
b) the person suing had been shown as partner in the r‘e%&%f firms.

Answer:

1. In view of this position of law, the suit is in ‘rhe y B and C against X in
the name and on behalf of A & Co. is maintai T&

2. Now, in 2017, B and C had taken a new p and then filed a suit against
X without fresh registration. Wher a artner is intfroduced, the fact is
to be notified to Registrar who shall ke a record of the notice in the entry

firms.

D's (new partner's) name has not been

entered in the regis % s. It was pointed out that in the second

requirement, the phr erson suing” means persons in the sense of
individuals whose appear in the register as partners and who must be

relating fo the firm in the Regi
3. Therefore, the firm cannot,s

all partners in m at the date of the suit.

S
Questio 4

/&k. B and Mr. C were partners in a partnership firm M/s ABC & Co., which
& ed in the business of trading of branded furniture. The name of the
partners was clearly written along with the firm name in front of the head office
of the firm as well as on letter-head of the firm. On 1st October, 2018, Mr. C
passed away. His name was neither removed from the list of partners as stated
in front of the head office nor from the letter-heads of the firm. As per the

terms of partnership, the firm continued its operations with Mr. A and Mr. B as
partners. The accounts of the firm were settled and the amount due fo the legal
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heirs of Mr. C was also determined on 10th October, 2018. But the same was not
paid to the legal heirs of Mr. C. On 16th October, 2018, Mr. X, a supplier supplied
furniture worth X 20,00,000 to M/s ABC & Co. M/s ABC & Co. could not repay the
amount due to heavy losses. Mr. X wants to recover the amount not only from M/s
ABC & Co., but also from the legal heirs of Mr. C.

Analyses the above situation in terms of the provisions of the Indian Partnership
Act, 1932 and decide whether the legal heirs of Mr. C can also be held liwr

the dues towards Mr. X. \&
Answer: - Q
Provision: [Indian Partnership Act, 1932] 6.

1. Generally, the effect of the death of a partner i %’ssoluﬂon of the
partnership, but the rule in regard fo the dissolufi i\‘ the partnership, by

death of partner, is subject to a contrach the parties and the
partners are competent to agree that the ne will not have the effect
of dissolving the partnership as regardsith viving partners unless the firm

consists of only two partners. \
2. In order that the estate of th %c d partner may be absolved from
liability for the future obligatj the firm, it is not necessary to give any

notice either to the public persons having dealings with the firm.
Answer:
In the light of the %ons of the Act and the facts of the question, Mr. X
(creditor) can h a personal decree against the surviving partners (Mr. A
and Mr. B) a decree against the partnership assets in the hands of those
partner for goods sold and delivered would not lie against the

representatives of the deceased partner. Hence, the legal heirs of Mr. C cannot
b &Qpble for the dues towards Mr. X.

Question 47

"Indian Partnership Act does not make the registration of firm's compulsory nor
does it impose any penalty for non-registration." In light of the given statement,
discuss the consequences of nonregistration of the partnership firms in India.
Also, explain the rights unaffected due to nonregistration of firms.
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Answer -

It is true to say that Indian Partnership Act, 1932 does not make the registration
of firms compulsory nor does it impose any penalty for non-registration. Following
are the consequences of Nonregistration of Partnership Firms in India: The
Indian Partnership Act, 1932 does not make the registration of firms compulsory
nor does it impose any penalty for non-registration. However, under Section 69
of the Indian Partnership Act, 1932, non-registration of partnership givestise to
a number of disabilities. These disabilities briefly are as follows : a\

1. No suit in a civil court by firm or other co-partners against arty:
The firm or any other person on its behalf cannot bring an{gt n against
the third party for breach of contract entered into by Wm, unless the
firm is registered and the persons suing are or en shown in the
register of firms as partners in the firm. )’K

2. No relief to partners for set-off of claim: tion is brought against
the firm by a third party, then neithenth@ ficm nor the partner can claim
any set-off, if the suit be valued+fo re than “100 or pursue other
proceedings to enforce the rig.h‘r;a\ljii from any contract.

3. Aggrieved partner cannot bring\egdiaction against other partner or the
firm: A partner of an unreg%&ﬁrm (or any other person on his behalf)
is precluded from brin gal action against the firm or any person
alleged to be or totha n a partner in the firm. But, such a person may
sue for dissolufion ofsthe firm or for accounts and realization of his share

in the firm's

4. Third par sue the firm: In case of an unregistered firm, an action
ht against the firm by a third party.

y where the firm is dissolved.

s 48
Define OPC (One Person Company) and state the rules regarding its membership.
Can it be converted into a non-profit company under Section 8 or a private
company?

Answer: -

Provision: [Section 2(62) of Companies Act,2013]
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1. One Person Company (OPC) [Section 2(62) of the Companies Act, 2013]: The
Act defines one person company (OPC) as a company which has only one person
as a member.

2. Rules regarding its membership:

b) Only one person as member. The memorandum of OPC shall indicate the name
of the other person, who shall, in the event of the subscriber's deat his
incapacity to contract, become the member of the company. Q

c) The other person whose name is given in the memorandum shal gghis prior
written consent in prescribed form and the same shall be filed with Registrar
of companies at the time of incorporation.

d) Such other person may be given the right to wi‘rhdr% is consent.

e) The member of OPC may at any time chan \?;& of such other person by
giving notice to the company and the com hall intimate the same to the
Registrar.

f) Any such change in the name;\@?q person shall not be deemed to be an

alteration of the memorandum

g) Only a natural perso@is an Indian citizen and resident in India or
otherwise -
i. shall be to incorporate a OPC
ii. shallb inee for the sole member of a OPC.
tayed in India for a period of not less than 120 days

e in more than one such company.
i)@ minor shall become member or nominee of the OPC or can hold share with
eneficial interest.

h) fjo p&e&shall be eligible to incorporate more than one OPC or become

3. OPC cannot be incorporated or converted into a company under section 8 of
the Act. Though it may be converted to private or public companies in certain
cases.

Conclusion:
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Above are rules regarding one person company. As per provisions given it is one
of the main condition for OPC that it cannot be get converted info a Section 8
i.e. non-profit organization.

Question 49
The Articles of Association of XYZ Ltd. provides that Board of Directors have
authority fo issue bonds provided the shareholders authorize such issue by a
necessary resolution in the general meeting of the company. The compaan
ass

dire need of funds and therefore, it issued the bonds to Mr. X witho g
any such resolution in general meeting. Can Mr. X recover the mon the
company. Decide referring the relevant provisions of the Compani , 2013.

Answer: - (’b.

Provision: [Companies Act, 2013]

2. According to the “"doctrine of indoor management” xu‘rsiders, dealing with
the company though are supposed to have satis emselves regarding the
competence of the company to enter in x oposed contracts are also
entitled to assume that as far as the ® ompliance to procedures and

regulations by the company is concetne erything has been done properly
They are bound fo examine the rfg&%ed documents of the company and
ensure that the proposed de \@go‘r inconsistent therewith, but they are
not bound to do more. a&

3. They are fully entitled t @me regularity and compliance by the company
with the internal proce s as required by the Memorandum and the Articles.
This doctrine is \Qﬁ’mﬁon of the doctrine of “constructive notice"” and

popularly know e rule laid down in the celebrated case of Royal British
Bank v. T nd? Thus, the doctrine of indoor management aims to protect
outsider t the company.

4. Asper fhe case of the Royal British Bank vs. Turquand [1856] 6E & B 327, the
Qi:, cfors of R.B.B. Ltd. gave a bond fto T. The articles empowered the
ifectors to issue such bonds under the authority of a proper resolution. In
fact, no such resolution was passed. Notwithstanding that, it was held that T
could sue on the bonds on the ground that he was entitled o assume that the

Facts of case:
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In given case articles of association of XYZ Ltd. Provides that BOD have
authority to issue bonds provided it need to be authorized by resolution passed
in general meeting by shareholders of company. Company issued bonds to Mr. X
without passing any resolution in general meeting of shareholders. Answer: Since,
the given question is based on the above facts, accordingly here in this case Mr.
X can recover the money from the company considering that all required
formalities for the passing of the resolution have been duly complied.

Question 50 @

Krishna, an assessee, was a wealthy man earning huge income by w%! dividend
and interest. He formed three Private Companies and agreed w%e‘ h to hold a
bloc of investment as an agent for them. The dividend and jinterest income
received by the companies was handed back to Krishna Q)e ended loan. This
way, Krishna divided his income into three parts in a bi duce his tax liability.
Decide, for what purpose the three companies w blished? Whether the

legal personality of all the three companies n% regarded.

Answer: - \
\

Provision: [Companies Act, 2013]

The House of Lords in Salomon Vi omon & Co. Ltd. laid down that a company
is a person distinct and se rom its members, and therefore, has an
independent separate leg nce from its members who have constituted the

may be ighored by t

2. When that h )tg,fhe courts ignore the corporate entity of the company
and look behind the corporate fagade and hold the persons in control of the
mana its affairs liable for the acts of the company.

company. But under certai gircumstances the separate entity of the company
‘QP&‘TS.

3. Wher mpany is incorporated and formed by certain persons only for the
se of evading taxes, the courts have discretion to disregard the
corporate entity and tax the income in the hands of the appropriate assessee.

4. This is based on the concept called Lifting of Corporate Veil in which by lifting
the veil court sees the persons who are actually liable for the misconduct done
by such persons who acts behinds the veil of company.

Facts of case:

Study law with IGSIR at Foundation & Inter level — ultimateca.com | Order Chart Book — IGSIR.IN




TOP 50 QUESTIONS FOR CA FOUNDATION LAW BY INDRESH GANDHI ( IGSIR )

The problem asked in the question is based upon the aforesaid facts. The three
companies were formed by the assessee purely and simply as a means of avoiding
tax and the companies were nothing more than the facade of the assessee
himself. Therefore, the whole idea of Mr. Krishna was simply to split his income
into three parts with a view to evade tax. No other business was done by the
company.

Conclusion: \

The legal personality of the three private companies may be disregar%1 ause
the companies were formed only to avoid tax liability. It carfied<ho other
business, but was created simply as a legal entity to os‘ren@. receive the
dividend and interest and to hand them over to the assessqgg) etended loans.

S

Question 51 ‘K&
The paid-up share capital of SAB Pvt. L?ﬁﬁﬁ.\l crore, consisting of 8 lacs

Equity Shares of Rs. 10 each, fully pdid d 2 lacs Cumulative Preference
Shares of Rs. 10 each, fully paid-up. F MLTd. and SARA Pvt. L1d. are holding
3 lacs Equity Shares and 50,000 ares respectively in SAB Pvt. Ltd. JVN
Pvt.Ltd. and SARA Pvt. Ltd. are sidiaries of PQR Pvt. Ltd. With reference
to the provisions of the Act, 2013, examine whether SAB Pvt. Ltd. is
a subsidiary of PQR Pvt. Ltd¥?*Would your answer be different if PQR Pvt. Ltd.

has 8 out of 9 Dir‘ecf&m e Board of SAB Pvt. L1td.?

Answer- QJ
Provision: [ %7 2(87) of Companies Act, 2013]

1. ing dnd Subsidiary Companies are relative terms. A company is a holding

%y of another only if the other is its subsidiary.

2. Section 2 (87) of the Companies Act 2013 lays down the circumstances under
which a company becomes a subsidiary company of another company which
becomes its holding company. These circumstances are as under:

a) When the holding company controls the composition of Board of
Directors of the subsidiary company or companies, or
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b) When the holding company exercises or controls more than one half of
the total voting power either on its own or together with one or more
of its subsidiary companies, or

3. Where a company is the holding company of the company which fulfils any of
the above conditions, e.g., if A Ltd. is the holding company of B Ltd., but C Ltd.
is the holding company of A Ltd., then B Ltd. will automatically become a

subsidiary of C Ltd. \

The paid-up share capital of SAB Private Limited is Rs. 1 cror' isting of 8
lacs Equity Shares of Rs. 10 each, fully paid-up and 2 Iacs § e Preference

Facts of case:

Shares of Rs. 10 each, fully paid-up. JVN Private Li d SARA Private

Limited are holding 3 lacs Equity Shares and 50,000 hares respectively
in SAB Private Limited. JVN Private Limited and rlva‘re Limited are the

subsidiaries of PQR Private Limited \\\
i P@\T& the subsidiary of the PQR Pvt. Ltd.

\are the subsidiaries of PQR Pvt. Ltd. but
f the share capital of SAB Pvt. Ltd. Hence,
ny of JVN Pvt. Ltd. and SARA Pvt. Ltd. but not

Conclusion:

In the first case, the SAB Pvt. Lt
as JVN Pvt. Ltd. and SARA Pvt.
they do not hold more than on
SAB Pvt. Ltd. is the holdi

a subsidiary of PQR Pvt. L
If, PQR Pvt. Ltd. ha t of 9 Directors on the Board of SAB Pvt. Ltd., so, it
implies that the P . Ltd. controls the composition of the Board of Directors
of SAB Pvt. L &Q\ ence be the holding company of the SAB Pvt. Ltd.

‘\[‘Q

%d was in the process of incorporation. The Promoters of the company
5|gned an agreement for the purchase of certain furniture for the company and
payment was to be made to the suppliers of furniture by the company after
incorporation. The company was incorporated and the furniture was received and
used by it. Shortly after incorporation, the company went into liquidation and the
debt could not be paid by the company for the purchase of above furniture. As a
result, supplier sued the promoters of the company for the recovery of money.
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Examine whether promoters can be held liable for the payment under the
following situations:
a) When the company has already adopted the contract after
incorporation?
b) When the company makes a fresh contract with the suppliers in
substitution of pre incorporation contract
Answer: -

Provision: [Companies Act, 2013] \

1. Pre-incorporation contracts are those contracts which are ente o, by
the promoters on behalf of a prospective company, before it aﬁome into
existence e.g. with the proprietor of business to sell it tg"theprospective
company.

3. Under section 9 of the Companies Act, 2013 a comp
from the date of its incorporation, it follows tha
performed by it prior to that date is of no ef far as the company is

or get sued arises only on

concerned. The right to enter into contr K‘};
the incorporation of the company SQSQ‘ in section 9. Before its
incorporation a company does not ex{

es infto existence
ct purporting to be

4. Being nonexistent, it can nT in its own behalf nor expressly or

implicitly appoint agents to s behalf.

5. Further, under the princi constructive notice, every person entering into

a contract with pany is presumed to have knowledge of its documents
such as the Mem , Articles an resolutions passed by members as these

are public d(% s available for scrutiny at the registered office of a

company. b

6. Hen% erson who enters info a pre incorporation contract with the

(Fm s does so at his own peril.
Fac

f case:

K Ltd. was in the process of incorporation. The Promoters of the company signed
an agreement for the purchase of certain furniture for the company and payment
was to be made to the suppliers of furniture by the company after incorporation.
The company was incorporated and the furniture was received and used by it.
Shortly after incorporation, the company went into liquidation and the debt could
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not be paid by the company for the purchase of above furniture. As a result,
supplier sued the promoters of the company for the recovery of money.

Conclusion:

a) If there was already a contract between the suppliers and promoters even
after incorporation, the promoters shall be personally liable for the failure of

payment to the suppliers. Company will not be held liable. \

b) If the company makes a fresh contract with the suppliers in substifttion of
pre- incorporation contract, the liability of the promoters will corQ nend
and the company shall be liable to pay to the suppliers. (J

Question 53 Q)&’%.

The principal business of XYZ Company Ltd. was the %i‘rion of vacant plots of
land and to erect the houses. In the course *&cﬁng the business, the
chairman of the Company acquired the kno f arranging finance for the
development land. The XYZ Company intro financier to another company
ABC Ltd. and received an agreed fee of Rs. 2 lakhs for arranging the finance. The
Memorandum of Association of t ?hQan uthorises the company to carry on
any other trade or business whic , in the opinion of the board of directors,
be advantageously carried o company in connection with the company's
general business. Referri provisions of the Companies Act, 1956 examine
the validity of the cz&m‘&c rried out by XYZ Company Ltd. with ABC Ltd.

Answer: - .QQJCJ

Provisiof: [thanies Act, 2013]
1. As_per Yfte provisions of the Companies Act, 2013, the meaning of the ferm

'u&&wir‘es' is simply "beyond powers". The acts done by the company beyond
it object clause of the Memorandum of Association are void.

2. The impact of the doctrine of ultra vires is that a company can neither be
sued on an ultra vires transaction, nor can it sue on it.

3. Inthe leading case law of Ashbury Railway Carriage and Iron Company Limited
V. Riche, the main business of the company was to make, sell or lend on hire,
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railway carriages or wagon and fo carry on the business of mechanical
engineers and general contractors.

4. The directors of the company entered into a contract with Riche for financing
the construction of a railway line in Belgium and the company further ratified
this act of the directors by passing a special resolution.

5. Riche, however, repudiated the contract as being ultra vires and the company
brought an action for damages for breach of contract. Its contenti that
the contract was well within the meaning of the word ‘general ¢ "and
hence within its powers. 6'

tors

6. The court decided that the term ‘general contract associated with
mechanical engineers, i.e. it had to be read in con g’r\n with the company's
main business. If the term 'general contracto not so interpreted, it
would authorize the making of contracts n‘\\ and every description

Fact of case:

%as the acquisition of vacant plots of

ourse of ftransacting the business, the
e knowledge of arranging finance for the
development land. The X ny introduced a financier to another company
ABC Ltd. and received an d fee of Rs. 2 lakhs for arranging the finance. The
Memorandum of Ass igh of the company authorizes the company to carry on
any other trade om ss, which can, in the opinion of the board of directors,

be advantage Q ried on, by the company in connection with the company's
general busi %

&

Conclusion:

The principal business of XYZ Co
land and to erect the houses. T
chairman of the Company ac

H&e)armnging finance or financier is an ultra vires act since, it falls outside the
object clause of memorandum. An object contained in the object clause is not
valid if it authorizes the company fo carry on any other frade or business which
can be advantageously carried on by the company.

a) The company has no power to arrange finance or financier.

b) The Board cannot take the defence that the memorandum authorizes the
company to carry on any business which can be advantageously carried on in
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connection with company's present business because it is a specified purpose
for alternation of object clause.

Question 54

Mr. A is an Indian citizen and his stay in India during immediately preceding
financial year is for 115 days. He appoints Mr. B as his hominee who is afereign
citizen but has stayed in India for 130 days during immediately preceding

financial year.

1. Is Mr. A eligible to be incorporated as a One Person Company (OFC). If yes,
can he give the name of Mr. B in the memorandum of Associ f%ﬂ‘s his nominee
to become the member after Mr. A's incapacity to b ember.

2. If Mr. A has contravened any of the provisions 6 Act, what are the

consequences? . Q
Answer \\

As per the provisions of the Companie&; 013, only a natural person who is
an Indian citizen and resident in nd‘u\(p n who stayed in India for a period
of not less than 120 days during%@a‘rely preceding financial year) - - Shall
be eligible to incorporate an O% all be a nominee for the sole member.

(i) In the given case, @r. A is an Indian citizen, his stay in India during
the immediat eceding previous year is only 115 days which is below the

requirement o days. Hence Mr. A is not eligible to incorporate an OPC.
Also, eve gh Mr. B's name is mentioned in the memorandum of
AssoCi as nominee and his stay in India during the immediately

ﬂl financial year is more than 120 days, he is a foreign citizen and
ot an Indian citizen. Hence B's name cannot be given as nominee in the
emorandum.

Since Mr. A is not eligible o incorporate a One Person Company (OPC), he will be
contravening the provisions, if he incorporates one. He shall be punishable with
fine which may extent to ten thousand rupees and with a further fine which may
extent to One thousand rupees every day after the first during which such
contravention occurs.
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Question 55

Jagannath Oils Limited is a public company and having 220 members. Of which 25
members were employee in the company during the period 1st April 2006 to 28th
June 2016. They were allotted shares in Jagannath Oils Limited first time on 1st
July 2007 which were sold by them on 1 st August 2016. After some time, on 1st
December 2016, each of those 25 members acquired shares in Jagannath Oils
Limited which they are holding till date. Now company wants to convert i‘rsa&'{fo

a private company. State with reasons:
(@) Whether Jagannath Oils Limited is required to reduce Th@er‘ of

members. (J

(b) Would your answer be different if above 25 s were the
employee in Jagannath Qils Limited for the peri 1st April 2006

to 28th June 2017? %
\\{\\
Answer Q\

Answer °

According to Section 2(68) of C@ks Act, 2013, "Private company” means a
company having a minimum paidﬁ re capital as may be prescribed, and which

by its articles,— b
) restricts the right ansfer its shares;

(i) exceptinc One Person Company, limits the number of its members
to Two@" Provided that where two or more persons hold one or more
shar company jointly, they shall, for the purposes of this clause, be
tre as a single member: Provided further that— (A) persons who are

Y\‘rhe employment of the company; and (B) persons who, having been
Q) ormerly in the employment of the company, were members of the company
while in that employment and have continued to be members after the
employment ceased, shall not be included in the number of members; and

(iii)  prohibits any invitation to the public to subscribe for any securities of the
company:;
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Following the provisions of Section 2(68), 25 members were employees of the
company but not during present membership which was started from Ist
December 2016 i.e. affer the date on which these 25 members were ceased to
the employee in Jagannath Oils Limited. Hence, they will be considered as
members for the purpose of the limit of 200 members. The company is required
to reduce the number of members before converting it into a private company

On the other hand, if those 25 members were ceased to be employee &l\%‘rh
rshi

June 2017, they were employee at the fime of getting present me p.
Hence, they will not be counted as members for the purpose of the i 200
members and the total number of members for the purpose of this sub-section

will be 195. Therefore, Jagannath Oils Limited is not requi @o reduce the
number of members before converting it into a private co

Negotiable Instrument Act .\Q
Question 56 Q\\

What are the essential charac‘reris‘rit* egotiable Instruments?

Answer: EQ

Essential Characteristics if table Instruments

1. It is necessarily in wrifi

2. It should be sign

3. Itis freely tr ble from one person to another.

4. Holder's tifle\is free from defects.

5. Tt c sferred any number of times ftill its satisfaction.

6. E ermo iable instrument must contain an unconditional promise or order to

a ney. The promise or order to pay must consist of money only.

7%@ sum payable, the time of payment, the payee, must be certain.

8. The instrument should be delivered. Mere drawing of instrument does not
create liability.

Question 57
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Rama executes a promissory note in the following form, T promise to pay a sum
of * 10,000 after three months. Decide whether the promissory note is a valid
promissory note.

Answer:

The promissory note is an unconditional promise in writing. In the above question
the amount is certain, but the date and name of payee is missing, thus mgking it
a bearer instrument. As per Reserve Bank of India Act, 1934, a promissory hgte
cannot be made payable to bearer - whether on demand or after ce ays.
Hence, the instrument is illegal as per Reserve Bank of Indi an 4 and

cannot be legally.
O
Q)

Question 58

Manoj owes money to Umesh. Therefore, h \Qpr'omnssory note for the
amount in favour of Umesh, for safety of t sion he cuts the note in half
and posts one half to Umesh. He then a@ns mind and calls upon Umesh to
return the half of the note which he had nt. Umesh requires Manoj to send the
other half of the promissory no e how rights of the parties are to be
adjusted. Give your answer %ence to the Provisions of Negotiable
Instruments Act, 1881.

Answer: %

The queshon amsmg 18 problem is whether the making of promissory note is
complete wh f the note was delivered to Umesh. Under Section 46 of
the Negotia Trumem‘s Act, 1881, the making of a promissory note is
comple very, actual or constructive. Delivery refers to the whole of the

instrumentyand not merely a part of it. Delivery of half instrument cannot be

%\s constructive delivery of the whole. So, the claim of Umesh to have the
o% If of the promissory note sent to him is not maintainable. Manoj is
justified in demanding the return of the first half sent by him. He can change his
mind and refuse to send the other half of the promissory note.

Question 59
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A bill of exchange is drawn by 'A’ in Berkley where the rate of interest is 15% and
accepted by 'B' payable in Washington where the rate of interest is 6%. The bill
is indorsed in India and is dishonoured.

An action on the bill is brought against 'B' in India.

Advise as per the provisions of the Negotiable Instruments Act, 1881, what rate
of interest 'B' is liable to pay?

Answer: \Q\

According to section 134 of the Negotiable Instruments Act, 1881, {p sence

of a contract to the country, the liability of the maker or dr a foreign
promissory note or bill of exchange or cheque is regulated in htial matters
by the law of the place where he made the ms‘rru the respective
liabilities of the acceptor and indorser by the law e place where the

instrument is made payable.

In the given case, since action on the bill is \Q\\gamsf B in India, he is liable
to pay interest at the rate of 6% only.

Question 60 %Q\

Mr. Harsha donated ™ 50, to an NGO by cheque for sponsoring the education
of one child for one ater on, he found that the NGO was a fraud and did

not engage in philoq) pic activities.

He gave a s ayment” instruction to his bankers and the cheque was not

honor'ex ank as per his instruction

The NGO has sent a demand notice and threatened to file a case against Harsha.
Advise, Mr. Harsha about the course of action available under the Negotiable
In ments Act, 1881.

Ans
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In the given instance, Mr. Harsha donated * 50,000 to NGO by cheque for
sponsoring child education for 1 year. On founding that NGO was fraud, Mr.
Harsha instructed bankers for stop payment. In lieu of that, NGO sent a demand
notice and threatened to file a case against him.

Section 138 of the Negotiable Instruments Act, 1881 deals with dishonor of
cheque which is issued for the discharge, in whole or in part, of any debt or other
liability. However, any cheque given as gift or donation, or as a security~er in
discharge of a mere moral obligation, would be considered outside the p mf
section 138. \&

Here the cheque is given as a donation for the sponsoring chil Sdcmon for 1
year and is not legally enforceable debt or other liabili Mr‘ Harsha.
Therefore, he is not liable for the donated amount wh honored by the

bank to the NGO.
Question 61 Q\\

Rahul drew a cheque in favour of Aq\arw;er‘ having issued the cheque; Rahul
u

requested Aman not fo present t bq efor payment and gave a stop payment
request to the bank in respect of, eque issued to Aman. Decide, under the

provisions of the Negotiable ents Act, 1881 whether the said acts of

Rahul constitute an offer%b

Answer:

As per the facts %I in the question, Rahul (drawer) after having issued the

cheque, infor (drawee) not to present the cheque for payment and as
well as v% payment request to the bank in respect of the cheque issued
to Ama&

S 1'%38 of the Negotiable Instruments Act, 1881, is a penal provision in the
seﬁéthaf once a cheque is drawn on an account maintained by the drawer with
his banker for payment of any amount of money to another person out of that
account for the discharge in whole or in part of any debt or liability, is informed
by the bank unpaid either because of insufficiency of funds to honour the cheques
or the amount exceeding the arrangement made with the bank, such a person shall
be deemed to have committed an offence.
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Once a cheque is issued by the drawer, a presumption under Section 139 of the
Negotiable Instruments Act, 1881 follows and merely because the drawer issues
a notice thereafter to the drawee or to the bank for stoppage of payment, it will
not preclude an action under Section 138.

Also, Section 140 of the Negotiable Instruments Act, 1881, specifies absolute
liability of the drawer of the cheque for commission of an offence under the
section 138 of the Act. Section 140 states that it shall not be a defenceiin a
prosecution for an offence under section 138 that the drawer had no }smo
believe when he issued the cheque that the cheque may be dis@d on
presentment for the reasons stated in that section. L

Accordingly, the act of Rahul, i.e., his request of stop pay ﬁans‘ri‘ru‘res an
offence under the provisions of the Negotiable InsTr'urK , 1881
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