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MESSAGE TO STUDENTS

ABOUT THE BOOK
As you are aware, Business Law is a very vast subject and there are several books where
different topics are covered.

At JKSC, our efforts are focused on simplifying the study process for our students, and giving
them a comprehensive set of books that will help them prepare for the CA Foundation

Business Law examination.

This book has been compiled to help students of CA Foundation prepare for their Business
Law paper. To make studying the subject easier, the study material of this subject has been
organized into two exhaustive volumes, ensuring students will not have to refer to any
other books while preparing for the subject.

VOLUME I: BUSINESS LAW: Theory
This volume covers the theory notes and explanations of all chapters that have to be

studied for the Business Law paper

e
Ll T

Contents of the book How to use this book
>  Chapter wise distribution of marks  |n the lecture, the faculty will follow

of previous examinations from May  this book during concept and topic
2018 onwards (1st attempt of CA

Foundation).

»  Comprehensive explanation of all
concepts and topics to be covered
based on the ICAI study material.
(ICAI theory is fully covered here) Also, this book is to be thoroughly read

> Chapter summary at the end of and revised at home for preparing the
each chapter, highlighting the key  subject.
points in the topic.

»  List of Case Laws, Legal terms,
and Latin terms at the end of
each chapter - provided for quick
reference during study.

explanation. Hence, it is mandatory for
students to bring this book to class with
them during the relevant lectures.
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VOLUME II: BUSINESS LAW: Workbook

This volume is a workbook that has been compiled to assess your knowledge and

understanding of the subject. The book has several Questions & Answers for you to

attempt and assess your performance.

e

_

Contents of the book

>  Questions & Answers of all chapters
taken from all ICAI materials (ICAl
Study Material, ICAl Revision Test
Papers, ICAlI Mock Test Papers)

» Homework questions at the end of
each chapter for self practice and
their respective answers

» Past exam papers (from May’18
onwards) and suggested answers
as given by ICAI.

Note: The book does not cover Nov’'23
& May’24 Question Papers and ICAI
Suggested Answer, May’ 2024 & Nov’
2023 ICAl
Mock Test Papers, as these materials

Revision Test Papers and

are issued by the ICAI subsequent to
the printing of this book. Students are
advised to download such materials
from the ICAI website www.icai.org as

and when it becomes available.

T

How to use this book

Once the explanation is complete in
class, the faculty will discuss the chapter
based questions at length in class.
Students will be solving the question
in the class and the faculty will also
provide detailed inputs on how the
questions must be answered as per the
ICAI guidelines.

Once the chapter has been thoroughly
discussed in class, students are expected
to solve the Homework Questions
provided at the end of each chapter, as
part of their self study.

The answers for this section are provided
at the end of the book to enable students
to self evaluate. For a fair assessment,
kindly check the answers only after
writing your answers to those questions.
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IMPORTANCE OF WRITING PRACTICE

You will hear your JKSC teachers repeat this regularly in the class, yet we must make this
point here:

If you wish to score your best marks in this subject, you will have to invest time and effort

in writing practice.

READING THE NOTES OR THE BOOKS TEN TIMES OVER IS NOT A REPLACEMENT FOR WRITING
PRACTICE.

Let us explain: The law subject, when discussed and taught in class, is easy to understand
and students enjoy the subject quite a bit. This gives them the false confidence that they
will find the subject easy to prepare for the exam - all they have to do is read and they

will remember everything.

The fact is each topic in this subject is vast and has to be attempted with certain parameters.
The information that you have about the topic must fit a predefined framework to help
the examiner realize that you know your subject well. You cannot merely string together

whatever facts you can remember while writing, in some random order.

This knowledge and understanding of how the answers are to be presented, what ICAI is
expecting of you from this paper, and how much of the topic you actually know can only
come when you PHYSICALLY WRITE the practice papers. Additional questions under self
study at the end of every chapter are given to help you assess yourself.

HOW TO STUDY EFFECTIVELY FOR THE EXAM?

»  Once the chapter has been completed from Volume | and the faculty has discussed
the Q&A in Volume lI, it is time for you to study the theory, go through the notes and
start attempting the question papers in writing.

» Do not make pointers or charts or short forms of the notes. These have already been
provided in the book and the summary of the chapter is already provided at the end
of every chapter. Practicing a chapter like this will not help you answer the questions
in the final exam. Make sure you write the answers in the descriptive format just
like you are expected to write in the finals. This will help you understand what you
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are forgetting, how to organize your content and help you manage your time, while

attempting the paper.

How to learn the Legal & Latin Terms

- These terms are well highlighted in the content of the chapters and a Llist of
such terms used in a given chapter is printed at the end of each chapter for your
reference.

- Students are advised to write the page number where the term appears in the
chapter alongside this quick reference List.

- This will make it easy to check the context of the technical term during revisions.
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TYPES OF QUESTIONS ASKED IN EXAM & HOW TO ANSWER THEM?

»  The questions in the exam can either be of theoretical or practical nature. While there
are multiple ways / approaches in which both types of questions can be answered, the
following approach is considered ideal:

. For theory questions: Students must write the answer in point format to make it
easy for the examiner to rapidly scan the answer.

. For practical / case study questions: It is recommended that students write these
answers in 3 paragraph formats. The flow of content in these answers should be as
follows:

o  1st paragraph: Write the relevant law and case law (if any)

o  2nd paragraph: Write the situation in the question and how it is related to the
legal provision.

o  3rd paragraph: Write the final conclusion.

>  Presenting your answers in these formats enables the examiner to understand how much
you know and your clarity of thought, at a glance. A comprehensive answer that is well
structured and presented can only be written in the final paper if you have practiced the
same - in writing, regularly during your study time.

»  What is expected in your answers
1)  Concept explanation of the topic with all relevant content
2)  Youmust quote Case Laws inthe exam, use Legal and Latin Terms - this isimperative

for scoring good marks.

»  Students must note that endlessly repeating one point in different words is not going
to help them get the desired marks. Only thorough preparation perfected by writing
practice and self evaluation will help students in achieving the scores they want.

In conclusion, these books have everything you need to prepare for the CA Foundation Business
Law paper. You do not need anything further in terms of reference material or additional
paper samples. We hope you will make the best use of this carefully compiled study material

and achieve success in your endeavours.

We wish you a very happy study time.
BEST OF LUCK!
JKSC
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Chapter-wise marks distribution of previous
Examination

Chapter Name
2019 2019 2020 2021

1. Indian Regulatory Framework 0 0 0 0 0 0 0 0 0 0
2. The Indian Contract Act,1872

Unit 1: Nature of Contract 8 13 9

Unit 2: Consideration 5 3 4 7 5 7 7

Unit 3: Other essential

. 9 12 5 11 4 4 6 6 2
elements of valid Contract
Unit 4: Performance of

4 6 11 11 4 4
Contract
Unit 5: Breach of Contract 6 4 6 6 5
Unit 6: Contingent & Quasi
7 4 5 7 5

Contracts

24 22 22 22 22 22 22 22 22 22

3. The Indian Contract Act, 1872
(Special Contract)

4, The Sale of Goods Act, 1930

Unit 1: Formation of Contract
of Sale

Unit 2: Conditions &
Warranties

Unit 3: Transfer of Ownership
& Delivery of Goods

Unit 4: Unpaid seller 6 6 4 6 3 8
16 16 16 16 16 16 16 16 16 16

5. Indian partnership Act, 1932

Unit 1: General Nature of

. 4 6 8 16 2 12
Partnership
Unit 2: Relations of Partners 6 14 14 14 12 10 12 10 4
Unit 3: Registration of Firm &
6 4 4 4 4 4

Dissolution of Firm

16 18 18 18 18 18 16 16 16 16

6. | The Limited Liability

. 5 5 5 5 5 5 5 5 5 5
Partnership Act, 2008
7. The Companies Act, 2013 13 13 13 13 13 13 13 13 13 13
8. | The Negotiable Instruments
0 0 0 0 0 0 0 0 0 0
Act, 1881
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INDIAN REGULATORY FRAMEWORK

[OVERVIEW OF CHAPTER]

[ Indian Regulatory Framework ]

Major Regulatory
Bodies

Structure of Indian
Judicial System

Enforcement of
Law

‘ What is Law? ’

Ministry of Law IBBI RBI SEBI MCA Ministry of Process of
and Justice FinEmee Types of Law - Sources of Law
Principles of

Common Law Criminal Law

Natural Justice ‘ Civil Law ’

/@ INTRODUCTION

Have you ever wondered why you are studying this subject called law? Is it only because
it has been prescribed in the syllabus or is it because you will need this knowledge as a
member of the Institute of Chartered Accountants of India?

Awareness of law is essential to become a full-fledged Chartered Accountant. This is
because a Chartered Accountant is the first level of contact on many legal matters. So, we
should possess knowledge of law so that we can advise our management and clients on
legal matters at a basic or threshold Llevel.

Some of you may later wish to specialise in a subject called taxation. Remember tax
laws are also laws. In order to become an expert in taxation you should possess a basic
awareness of the legal and regulatory framework of our country. The purpose of a regulatory
framework is to provide a set of uniform rules and regulations that will govern the conduct
of people interacting with each other in personal as well as business relationships.

Down the ages, mankind has evolved from a hunter- gatherer society through agriculture
and industrial revolution to a complex social framework. Throughout this journey, we have

always needed laws and regulations to guide us on the right course of conduct as well as
to identify violations and punish them.

If we talk about ancient law, on the basis of information available from different sources

“Code of Hammurabi” is known for oldest law in written form. King Hammurabi ruled
Babylon for the period from 1792 BC to 1758 BC. He carved the code on bulky stone slabs

and ordered to place those stones on different places all over the city so that the public
may have the knowledge of codes. He also appointed judges to check whether public is
following the laws or not.
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In 450 BC, a set of laws was engraved on 12 bronze tablets in Rome which is considered as
first most detailed code of any of the civilisations and called Twelve Tables. The purpose of
these tables was to protect the rights of public and to provide remedy for wrongs. All the

citizens of Rome were supposed to have the knowledge of these tables. Over the time,
many amendments were done in these laws as per the requirements.

In this subject, you will be introduced to many laws. Therefore, in this chapter we will first
understand how these laws are made and how they are implemented.

/@ WHAT IS LAW?

Law is a set of obligations and duties imposed by the government for securing welfare and
providing justice to society. India’s legal framework reflects the social, political, economic,
and cultural aspects of our vast and diversified country.

/@ SOURCES OF LAW

The main sources of law in India are the Constitution, the statutes or laws made by
Parliament and State Assemblies, Precedents or the Judicial Decisions of various Courts
and in some cases, established Customs and Usages.

You must be aware that India is a parliamentary democracy. We have a constitution which
is the basis and source for all laws. We elect our representatives to the parliament as
well as to the legislative assemblies of various States. These representatives of the people
make laws in parliament or in their state assemblies as the case may be. So, Parliament is
the ultimate law-making body. The laws passed by parliament may apply throughout all
or a portion of India, whereas the laws passed by state legislatures apply only within the
borders of the states concerned.

The Government of India Act, 1935, passed by the Parliament of the United Kingdom is the
precursor for the Constitution of India. It defined the characteristics of the Government
from “unitary” to “federal”. Powers were distributed between Centre and State to avoid any
disputes. In 1937, Federal Court was established and had the jurisdiction of appellate,
original and advisory. The powers of Appellate Jurisdiction extended to civil and criminal
cases whereas the Advisory Jurisdiction was extended with the powers to Federal Court to
advise Governor-General in matters of public opinion. The Federal Court operated for 12
years and heard roughly 151 cases. The Federal Court was supplanted by India’s current
Apex Court, the Supreme Court of India.

The Constitution of India, 1950 is the foremost law that deals with the framework within
which our democratic system works, and our laws are made for the people, by the people.
The Constitution also provides for and protects certain Fundamental rights of citizens. It
also lays down Fundamental duties as well as the powers and duties of Governments,
both Central and State. The laws in India are interconnected with each other forming a
hybrid legal system.
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The people who wrote the Constitution decided to divide the law-making power between
the Central Government and the various State Governments. So, the Indian Constitution
has three lists Viz., Central List, State List and on current List.

Depending on the list in which it figures a matter would become the subject for Central

law or a State Law.

For example,

>

>

When a law is proposed in parliament it is called a Bill. After discussion and debate,
the law is passed in Lok Sabha. Thereafter, it has to be passed in Rajya Sabha. It then
has to obtain the assent of the President of India. Finally, the law will be notified by the
Government in the publication called the Official Gazette of India. The law will become
applicable from the date mentioned in the notification as the effective date. Once it is

Income Tax is a Central subject. So, throughout India we have only one law for Income
Tax which is implemented by the Central Government through the Ministry of Finance.
We also have matters for which both Central as well as State Governments can pass
laws. Levy of stamp duty is such an example. Both Central Government and State

Government have laws governing Levy of stamp duty.

/@ THE PROCESS OF MAKING A LAW

notified and effective, it is called an Act of Parliament.

/@) TYPES OF LAWS IN THE INDIAN LEGAL SYSTEM

The laws in the Indian legal system could be broadly classified as follows

1.

[ TYPES OF LAWS j

Dicussed
Bill Loksabha .
. . President
Problems | — (Solution — & Rajya —
Asset
Book) Sabha

Criminal Law

Civil Law

Common Law

Principles of
Natural Justice

Criminal Law

» Criminal law is concerned with laws pertaining to violations of the rule of law or

public wrongs and punishment of the same.

» Criminal Law is governed under the Indian Penal Code, 1860, and the Code of

Criminal Procedure, 1973 (Crpc).

o)
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» The Indian Penal Code, 1860, defines the crime, its nature, and punishments
whereas the Criminal Procedure Code, 1973, defines exhaustive procedure for
executing the punishments of the crimes.

» For Example: Murder, rape, theft, fraud, cheating and assault are some examples
of criminal offences under the law.

2. Civil Law

» Matters of disputes between individuals or organisations are dealt with under Civil
Law.

» Civil courts enforce the violation of certain rights and obligations through the
institution of a civil suit. Civil law primarily focuses on dispute resolution rather
than punishment.

» The act of process and the administration of civil law are governed by the Code of
Civil Procedure, 1908 (CPC). Civil law can be further classified into Law of Contract,
Family Law, Property Law, and Law of Tort.

» For examples: are breach of contract, non-delivery of goods, non-payment of
dues to lender or seller defamation, breach of contract, and disputes between
landlord and tenant.

3. Common Law

» A judicial precedent or a case law is common law.

» A judgment delivered by the Supreme Court will be binding upon the courts within
the territory of India under Article 141 of the Indian Constitution.

» The doctrine of Stare Decisis is the principle supporting common law.

> Itis a Latin phrase that means “to stand by that which is decided.”

» The doctrine of Stare Decisis reinforces the obligation of courts to follow the same
principle or judgement established by previous decisions while ruling a case where
the facts are similar or “on all four legs” with the earlier decision.

4. Principles of Natural Justice

» Natural justice, often known as Jus Natural deals with certain fundamental
principles of justice going beyond written Law.

» Nemo judex in causa sua (Literally meaning “No one should be made a judge in
his own cause, and it’s a Rule against Prejudice), audi alteram partem (Literally
meaning “hear the other party or give the other party a fair hearing), and reasoned
decision are the rules of Natural Justice.

» A judgement can override or alter a common law, but it cannot override or change

the statute.
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/© ENFORCING THE LAW

After a law is passed in parliament it has to be enforced. Somebody should monitor
whether the law is being followed. This is the job of the executive. Depending on whether
a law is a Central law or a State law the Central or State Government will be the enforcing
authority.

For this purpose government functions are distributed to various ministries. Some of the
popular Ministries are the Ministry of Finance, the Ministry of Corporate Affairs, the Ministry
of Home Affairs, the Ministry of Law and Justice and so on. These Ministries are headed by
a minister and run by officers of the Indian administrative and other services.

The Government of India exercises its executive authority through a number of Government
Ministries or Departments of State. A Ministry is composed of employed officials, known as
civil servants, and is politically accountable through a minister. Most major Ministries are
headed by a Cabinet Minister, who sits in the Union Council of Ministers, and is typically
supported by a team of junior ministers called the Ministers of State.

Cabinet Ministry of
PM — . — . — IAS
Minister Finance

For example, the Income Tax Act is implemented and enforced by the Ministry of Finance
through the Central Board for Direct Taxes coming under the Department of Revenue and
is administered by the officers of the Indian Revenue Service. We will see some of the major
Ministries and the laws which are enforced by them:

The Ministry of Finance (Vitta Mantralaya) is a Ministry within the Government of India
concerned with the economy of India, serving as the Treasury of India. In particular, it
concerns itself with taxation, financial legislation, financial institutions, capital markets,
centre and state finances, and the Union Budget. This Ministry is so important that many
ministers have preferred to hold the portfolio of Finance Minister also. One of the important
functions of the Finance Ministry is the presentation of the Union Budget. This annual event
is eagerly awaited by professionals and the common man as it provides for the rates of
taxes and budget allocations for the ensuing year.

Who presented the 5 consecutive of Union Budgets as Finance Minister?
Arun Jaitley, P. Chidambaram, Yashwant Sinha, Dr. Manmohan Singh & Morarji Desai

/@') CONSTITUTION OF THE MINISTRY OF FINANCE

Ministry of Finance

» is the apex controlling authority

» of four Central Civil Services, namely:
* Indian Revenue Service
* Indian Audit and Accounts Service
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Indian Economic Service and
Indian Civil Accounts Service.

» Also the apex controlling authority of one of the central commerce services namely
Indian Cost and Management Accounts Service.

>

/@ DEPARTMENTS UNDER THE MINISTRY OF FINANCE

(i)

[‘ DEPARTMENTS OF MINISTRY OF FINANCE j

Department Department ||Department|| Department || Department Department
of Economic of of of Financial of of Public
Affairs Expenditure Revenue Services Investment Enterprises
and Public
Asset
Management

Ministry of Corporate Affairs (MCA)

is an Indian Government Ministry.

primarily concerned with administration of the Companies Act 2013, the Companies
Act 1956, the Limited Liability Partnership Act, 2008, and the Insolvency and
Bankruptcy Code, 2016.

responsible mainly for the regulation of Indian enterprises in the industrial and
services sector.

The Ministry is mostly run by civil servants of the ICLS cadre.

These officers are elected through the Civil Services Examination conducted by
Union Public Service Commission.

The highest post, Director General of Corporate Affairs (DGCoA), is fixed at Apex
Scale for the ICLS.

Ministry of Home Affairs (Grha Mantralaya):

is a ministry of the Government of India.

As an interior ministry of India, it is mainly responsible for themaintenance of
internal security and domestic policy.

The Home Ministry is headed by Union Minister of Home Affairs.

DEPARTMENTS OF MINISTRY OF HOME AFFAIRS
—

Department [|Department of|| Department of Department Department
of Border Internal Jammu, Kashmir Di]:;ql_'l’g:qint of oFf) S
Management Security and Official
Ladakh Affairs Language
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DEPARTMENT OF OFFICIAL LANGUAGE
—'

Central Translation

Bureau

Central Hindi Training
Institute

Directorate of
Census Operations

Ministry of Law and Justice:

in the Government of India is a Cabinet Ministry

deals with the

v management of the legal affairs, through the Legislative Department

v legislative activities through the Department of Legal Affairs
v"administration of justice in India through the Department of Justice

The Department of Legal Affairs is concerned with advising the various Ministries
of the Central Government while the Legislative Department is concerned with
drafting of principal legislation for the Central Government.

DEPARTMENTS OF MINISTRY OF LAW AND JUSTICE
—'

Department of Legal
Affairs

Legislative
Department

Department of

Justice

(ii)

(iif)

The Securities and Exchange Board of India (SEBI)

is the regulatory body

for securities and commodity market in India

under the ownership of Ministry of Finance within the Government of India.

It was established on 12 April, 1988 as an executive body and was given statutory
powers on 30 January, 1992 through the SEBI Act, 1992.

Reserve Bank of India (RBI)

is India’s Central Bank and regulatory body responsible for regulation of the Indian
banking system.

It is under the ownership of Ministry of Finance, Government of India.

It is responsible for the control, issue and maintaining supply of the Indian rupee.
It also manages the country’s main payment systems and works to promote its
economic development.

Bharatiya Reserve Bank Note Mudran (BRBNM) is a specialised division of RBI
through which it prints and mints Indian currency notes (INR) in two of its currency
printing presses located in Nashik (Western India) and Dewas (Central India).

RBI established the National Payments Corporation of India as one of its specialised
division to regulate the payment and settlement systems in India.
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* Deposit Insurance and Credit Guarantee Corporation was established by RBI as one
of its specialised division for the purpose of providing insurance of deposits and
guaranteeing of credit facilities to all Indian banks.

(iv) Insolvency and Bankruptcy Board of India (IBBI)-

» is the regulator for overseeing insolvency proceedings and entities like Insolvency
Professional Agencies (IPA), Insolvency Professionals (IP) and Information Utilities
(IV) in India.

* It was established on 1 October 2016 and given statutory powers through the
Insolvency and Bankruptcy Code, which was passed by Lok Sabha on 5th May
2016.

* It covers Individuals, Companies, Limited Liability, Partnerships and Partnership
firms. The new code will speed up the resolution process for stressed assets in the
country.

* It attempts to simplify the process of insolvency and bankruptcy proceedings.

» It handles the cases using two tribunals like NCLT (National company Law tribunal)
and Debt recovery tribunal.

/@D STRUCTURE OF THE INDIAN JUDICIAL SYSTEM

When there is a dispute between citizens or between citizens and the Government, these
disputes are resolved by the judiciary.

The functions of judiciary system of India are:

>
>
>

(i)

Requlation of the interpretation of the Acts and Codes,

Dispute Resolution,

Promotion of fairness among the citizens of the land.

In the hierarchy of courts, the Supreme Court is at the top, followed by the High Courts
and District Courts. Decisions of a High Court are binding in the respective state but are
only persuasive in other states. Decisions of the Supreme Court are binding on all High
Courts under Article 141 of the Indian Constitution. In fact, a Supreme Court decision
is the final word on the matter.

Supreme Court

The Supreme Court is the apex body of the judiciary. It was established on 26th January,
1950. The Chief Justice of India is the highest authority appointed under Article 126.
The principal bench of the Supreme Court consists of seven members including the
Chief Justice of India. Presently, the number has increased to 34 including the Chief
Justice of India due to the rise in the number of cases and workload. An individual can
seek relief in the Supreme Court by filing a writ petition under Article 32.

What is writ?
A legal order to do not to someting, given by a court of law.
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(ii)

(iii)

(iv)

High Court

The highest court of appeal in each state and union territory is the High Court. Article
214 of the Indian Constitution states that there must be a High Court in each state. The
High Court has appellant, original jurisdiction, and Supervisory jurisdiction. However,
Article 227 of the Indian Constitution Llimits a High Court’s supervisory power. In Indiq,
there are twenty-five High Courts, one for each state and union territory, and one for
each state and union territory. Six states share a single High Court. An individual can
seek remedies against violation of fundamental rights in High Court by filing a writ
under Article 226.

Which is the oldest High Court in India?
The oldest high court in the country is the Calcutta High Court, established on 2nd July,
1862.

District Court

Below the High Courts are the District Courts. The Courts of District Judge deal with
Civil lLaw matters i.e. contractual disputes and claims for damages etc., The Courts of
Sessions deals with Criminal matters.

Under pecuniary jurisdiction, a civil judge can try suits valuing not more than Rupees
two crore.

Jurisdiction means the power to control. Courts get territorial Jurisdiction based on
the areas covered by them. Cases are decided based on the local Llimits within which
the parties reside or the property under dispute is situated.

Metropolitan courts

Metropolitan courts are established in metropolitan cities in consultation with the
High Court where the population is ten lakh or more. Chief Metropolitan Magistrate
has powers as Chief Judicial Magistrate and Metropolitan Magistrate has powers as
the Court of a Magistrate of the first class.
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THE INDIAN CONTRACT ACT, 1872

UNIT 1: NATURE OF CONTRACTS
BT oerimon o contracr : §

The term ‘contract’ is defined in Section 2 (h) of Indian Contract Act, as under: “An agreement
enforceable by law is a contract”.
Contract = An Agreement + Enforceability by law

/@D DEFINITION OF AGREEMENT:

The term ‘agreement’ is defined in Section 2 (e) of the Indian Contract Act, as under:
“Every promise and every set of promises forming the consideration for each other is an
agreement.”

Agreement = Offer + Acceptance.

Example:

/© DEFINITION:

The term proposal/offer has been defined in Section 2 (a) as under:

“When one person signifies to another his willingness to do or to abstain (not to do)
from doing anything, with a view to obtaining the assent of that another to such act or
abstinence, he is said to make a proposal®

/@ CHARACTERISTICS:

1. Offer must be capable of creating legal relationship:
Balfour v. Balfour
In, Balfour v. Balfour a husband promised to pay maintenance allowance every month
to his wife. When he failed to perform this promise, she brought an action to enforce
it. As it is an agreement of domestic nature, it was held that it does not contemplate
to create any legal obligation.
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2. The terms of the offer must be definite and certain:
The terms of the offer must be definite, unambiguous and certain and not vague.

3. Offer must be different from invitation to offer.(Harvey v/s Facie)

An offer should be distinguished from an invitation to offer.

» An offer is definite and capable of converting an intention into a contract. Whereas
an invitation to an offer is only a circulation of an offer, it is an attempt to induce
offers and precedes a definite offer.

» An invitation to offer is an act before making an offer. Acceptance of an invitation
to an offer does not result in the contract and only an offer emerges in the process
of negotiation.

» In order to ascertain whether a particular statement amounts to an ‘offer’ or an
‘invitation to offer’ the test would be intention with which such statement is made.
Does the person who made the statement intend to be bound by it as soon as it
is accepted by the other or he intends to do some further act, before he becomes
bound by it. In the former case, it amounts to an offer and in the latter case, it is
an invitation to offer.

Example: The price list of goods does not constitute an offer for sale of certain
goods on the listed prices. It is an invitation to offer.

» Following are instances of invitation to offer to buy or sell:

(i) An invitation by a company to the public to subscribe for its shares.
(ii) Display of goods for sale in shop windows.

(iii) Advertising auction sales and

(iv) Quotation of prices sent in reply to a query regarding price.

Difference between Offer & Invitation to offer
(i) Person expresses his willingness to be (i) Person is inviting other people to make
bound by the terms of the offer if other an offer
party accepts.
(ii) Offers leads to acceptance Example - |(ii) Invitation to offers leads to offer

application form filled up by students Example - Issue of prospectus by

for taking admission in college college

;\@ Mac Pherson vs Appanna [1951]: Where the owner of the property had said
that he would not accept less than £ 6000/ - for it. This statement did not indicate any
offer but indicated only an invitation to offer.
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4. Offer should be communicated.
Unless an offer is properly communicated, there can be no acceptance of it.

Lalman Shukla vs Gauri Dutt, Gauri announced a reward for anyone who
found his nephew. Lalman found the nephew in ignorance of reward. Held that, he
is not entitled to reward as a person cannot accept an offer if he is unaware of its
existence.

5. Offer can be express or implied.
An offer which is expressed by words, written or spoken, is called an express offer. The
offer which is expressed by conduct is called an implied offer.

6. Offer can be conditional.
Such conditional offer should be accepted along with the condition.

7. Offer should not contain a term non-compliance of which would directly lead to
acceptance.
Example: A offers to sell his house to B for X 2 crores, The offer was for 10 days and
if does not reply within 10 days, A will treat the offer as accepted. This is an invalid
offer.

/@') LAPSE OF OFFER/REVOCATION OF OFFER:

An offer should be accepted before it lapses (i.e. comes to an end). An offer may come to
an end in any of the following ways stated in Section 6 of the Indian Contract Act:

1. By communication of notice of revocation by offeror:
An offer may come to an end by communication of notice of revocation by the offeror.
An offeror can revoke his offer at any time before he becomes bound by it.

2. By lapse of time:
Where time is fixed for the acceptance of the offer, and it is not accepted within the
fixed time, the offer comes to an end automatically on the expiry of fixed time. Where
no time for acceptance is prescribed, the offer has to be accepted within reasonable
time. The term ‘reasonable time’ will depend upon the facts and circumstances of

each case.

3. By failure to accept condition in conditional offer:
Where, the offer requires that some condition must be fulfilled before the acceptance
of the offer, the offer lapses, if it is accepted without fulfilling the condition.
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4. By the death or insanity of the offeror/offeree:
Where, the offeror dies or becomes insane, the offer comes to an end if the fact of
his death or insanity comes to the knowledge of the acceptor before he makes his
acceptance. But if the offer is accepted in ignorance of the fact of death or insanity
of the offeror, the acceptance is valid. This will result in a valid contract, and legal
representatives, of the deceased offeror shall be bound by the contract. On the death
of offeree before acceptance, the offer also comes to an end by operation of law.

5. By counter-offer by the offeree:
Where, a counter-offer is made by the offeree, then the original offer automatically
comes to an end, as the counter-offer amounts to rejections of the original offer.

6. By rejection of offer by the offeree:
Where, the offeree rejects the offer, the offer comes to an end. Once the offeree rejects
the offer, he cannot revive the offer by subsequently attempting to accept it. The
rejection of offer may be express or implied.

/@D DEFINITION OF ACCEPTANCE:

ACCEPTANCE

I
v v

DEFINITION CHARACTERISTICS

DEFINITION: The term acceptance has been defined in Section 2(b) as under: “When the
person to whom the proposal is made signifies his assent thereto, the proposal is said
to be accepted. A proposal when accepted becomes a promise”.

/@ CHARACTERISTICS OF ACCEPTANCE:

1. The acceptance must be communicated:
The acceptance is, completed only when it has been communicated to the offerer. Until
the acceptance is communicated, it does not create any legal relations.

i‘:@ Brogden vs. Metropolitan Railway Co.

2. The acceptance must be communicated by a person who has the authority to accept.

i‘:@ Boulton vs. Jones
In case of a general offer, it can be accepted by any person who has the knowledge of

the offer. [Carlill vs.Carbolic Smoke Ball Co. (1893)]

3. The acceptance must be absolute and unqualified:
As a conditional acceptance is counter offer.
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4. Acceptance must be within a specific/reasonable time:
The acceptance must be made while the offer is still in force, i.e. before the offer
lapses. If any time-Llimit is prescribed in the offer, it should be accepted within the
prescribed time-limit. However, if not time is prescribed, it must be accepted within “a
reasonable time”.

5. Acceptance can be express or implied.

A Lilly White vs. Mannuswamy (1970)

P delivered some clothes to drycleaner for which she received a laundry receipt
containing a condition that in case of loss, customer would be entitled to claim 15%
of the market price of value of the article, P lost her new saree. The terms were
unreasonable and P was entitled to recover full value of the saree from the drycleaner.
But, the court held that the respective documents have been accepted without a protest
and hence amounted to implied acceptance. So she is entitled to recover only 15%

6. Mere silence does not amount to acceptance

A Felthouse vs. Bindley (1862)

Facts: F (Uncle) offered to buy his nephew’s horse for £30 saying “If | don’t hear anything
about it | shall consider the horse mine at £30.” The nephew did not reply to F at all.
He told his auctioneer, B to keep the particular horse out of sale of his farm stock as
he intended to reserve it for his uncle. By mistake the auctioneer sold the horse. F sued
him for conversion of his property. Held, F could not succeed as his nephew had not
communicated the acceptance to him.

7. Acceptance should be via prescribed mode of communication.

AL
e ™
Accepted in prescribed mode Not accepted in prescribed mode
A
. A
Offeror does not object Offeror objects
\2 \2
Valid Notice by offeror to offeree to
accept in prescribed mode
_ I
Offeree accepts in Offeror does not accept
prescribed mode in prescribed mode
A 2
Valid Invalid
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/© COMMUNICATION OF OFFER AND ACCEPTANCE AND REVOCATION OF OFFER AND
ACCEPTANCE:

Communication of offer is complete when it comes to the knowledge of offeree.

1.

2.

>

Thus it can be summed up that when a proposal is made by post, its communication
will be complete when the letter containing the proposal reaches the person to
whom it is made.

Mere receiving of the letter is not sufficient, he must receive or read the message
contained in the letter.

Communication of acceptance is complete

( As against Offerorj (As against Offeree j

When offeree puts the When the acceptance
acceptanceinacourse comestotheknowledge
of transmission and it| |of offeror.

is beyond his reach to
stop it.

Revocation of offer is valid before offeree puts the acceptance in course of transmission
and it is out of his reach to stop it.

Revocation of acceptance is valid before acceptance comes to the knowledge of offeror.

>

Contract through post- As acceptance, in English law, cannot be revoked, so that
once the letter of acceptance is properly posted the contract is concluded. In
Indian law, the acceptor or can revoke his acceptance any time before the Letter of
acceptance reaches the offeror, if the revocation telegram arrives before or at the
same time with the letter of acceptance, the revocation is absolute.

Contract over Telephone- A contract can be made over telephone. The rules
regarding offer and acceptance as well as their communication by telephone
or telex are the same as for the contract made by the mutual meeting of the
parties. The contract is formed as soon as the offer is accepted but the offeree
must make it sure that his acceptance is received by the offeror, otherwise there
will be no contract, as communication of acceptance is not complete. If telephone
unexpectedly goes dead during conversation, the acceptor must confirm again
that the words of acceptance were duly heard by the offeror.
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/© Diffierence Between

Void Contract

Voidable Contract

change in law or change in
circumstances beyond the

1 | Meaning A Contract ceases to be An agreement which is
enforceable by law becomes enforceable by law at the
void when it ceases to be option of one or more of the
enforceable. parties thereto, but not at the

option of the other or others,
is a voidable contract.

2 |Cause A contract becomes void due to |A contract becomes a voidable

contract if the consent of a

party was not free.

3 Performance

of contract

A void contract cannot be

performed.

If the aggrieved party does not,
within reasonable time,
exercise his right to avoid

the contract, any party can
sue the other for claiming
damages

4 | Rights

A void contract does not grant
any right to any party.

The party whose consent
was not free has the right to
rescind the contract

5. E-Contracts: When a contract is entered into by two or more parties using electronics
means, such as e-mails is known as e-commerce contracts. In electronic commerce,
different parties/persons create networks which are linked to other networks through ED1
- Electronic Data Inter change. This helps in doing business transactions using electronic
mode. These are known as EDI contracts or Cyber contracts or mouse click contracts.
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p ESSENTIAL ELEMENTS OF A VALID CONTRACT

[ Essentials of a valid contract j

As given by of Indian Contract Not given by but are also

Act, 1872 considered essential

1. Agreements 1. Two parties

2. Free Consent 2. Intention to create legal relationship
3. Competency of the parties 3. Fulfillment of legal formalities

4. Lawful consideration 4. Certainty of meaning

5. legal object 5. Possibility of performance

6. Not expressly declared to be void
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UNIT 2: CONSIDERATION

/@ DEFINITION:

The term ‘consideration’ is defined in section 2 (d) of the Indian Contract Act, as under:
“When at the desire of the promisor, the promisee or any other person did or abstained
from doing, or does or abstains from doing, or promises to do or abstain from doing
something, such act or abstinence is called a consideration for the promise”.

p CHARACTERISTICS OF CONSIDERATION:

The consideration must move (i.e., must be done or promised to be done) at the desire
of the promisor :

An act or abstinence, which forms consideration for the promise, must be done or
promised to be done according to the desire of the promisor

In Durga Prasad v. Baldeo, Baldeo (defendant) promised to pay to Durga
Prasad (plaintiff) a certain commission on articles which would be sold through their
agency in a market. Market was constructed by DP at the desire of the C (Collector),
and not at the desire of the Baldeo. Baldeo was not bound to pay as it was without
consideration and hence void.

It may move from the promisee or any other person::

Consideration may move from promisee or if the promisor has no objection from any
other person.

In Chinnayya v/s Ramayya, an old lady made a gift of her property to her
daughter with a direction to pay a certain sum of money to the maternal uncle by way
of annuity. On the same day, the daughter executed writing in favour of the brother
agreeing to pay annuity. The daughter did not, however, pay the annuity and the uncle
sued to recover it. It was held that there was sufficient consideration for the uncle to
recover the money from the daughter.

Consideration can be past, present or future:
It can be executed or executory. But in England, past consideration is no consideration.

Consideration need not be adequate:

Consideration need not to be of any particular value. It need not be approximately of
equal value with the promise for which it is exchanged but it must be something which
the law would regard as having some value. It can be below market value.

It must be real and not illusory:
The consideration to be valid must. be ‘real’ and ‘valuable’ and must not be ‘imaginary..
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6. It must not be illegal, immoral, or opposed to public policy:
The consideration given for an agreement must be a lawful one. Where the consideration
to a contract is illegal, immoral or against public policy, the courts do not allow an
action on such contract.

7. Consideration can be executed or executory.
Example: A pays X 5,000 to B and B promises to deliver to him a certain quantity of
wheat within a month. In this case A pays the amount, whereas B merely makes a
promise. Therefore, the consideration paid by A is executed, whereas the consideration
promised by B is executory.

8. It can be negative or positive.

9. Consideration for an act which a person a legally bound to perform is not a valid
consideration.
Example: A promised to pay Rs. 5000 to B (a Police Officer) for investigating a crime,
which B was already bound to investigate by law. Here A’s promise to pay the amount
is without valid consideration as B is already under a legal obligation to investigate
the crime.

p DOCTRINE OF PRIVITY OF CONTRACTS

Since a contract is a private relationship between parties who make it, the rights and
obligations under such a contract are strictly confined to them. This is known as the
doctrine of “privity of contract”. It is a general rule of law that a person who is not a party
to the contract cannot sue.

The rule is “Stranger to contract cannot sue. But a stranger to a consideration can sue”.
Exception to Rule” A stranger to a contract cannot sue”:
Under the Indian Law, the following are the exceptions to the rule that a stranger to a
contract cannot sue.
(1) Beneficiaries in the case of trust:
An agreement to create a trust can be enforced by the beneficiary, though he was not
a party to the contract between the settlor and the trustees.
Example:
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(2)

(3)

(4)

(5)

(6)

Written family settlements:

In the case of family settlement, if the terms of settlement are reduced in writing,
members of the family who were not a party to the settlement can also enforce their
claim.

Example: Two brothers X and Y agreed to pay an allowance of ¥ 20,000 to mother on
partition of joint properties. But later they failed to pay. The mother, even though a
stranger to contract can sue the sons

In the case of certain marriage contracts/arrangements: A provision may be made for
the benefit of a person, he may file the suit though he is not a party to the agreement.
Example: Mr. X’s wife deserted him for ilLl-treating her. Mr. X promised his wife’s father
Mr. Puri that he will treat her properly or else pay her monthly allowance. But she
was again ill-treated by her husband. Held, she has all right to sue Mr. X against the
contract made between Mr. X and Mr. Puri even though she was stranger to contract.

Assignment of contract:

Where there is an assignment of a contract, the assignee can enforce the contract for
various benefits that would accrue to him on account of the assignment.

Example:

Acknowledgement of Debts:

In case of part performance of a contractual obligations or where there is
acknowledgment of liability on account of estoppel, a third party can sue for benefits.
W here for example ‘A’ gives ¥ 25000/~ to ‘B’ to be given to ‘C’ and ‘B’ informs ‘C’ that
B is holding it on behalf of C, but subsequently refuses to pay ‘C’ then ‘C’ can sue
and enforce his claim.

with land:
Where a piece of land which is sold to buyer with certain relating to land and
the buyer is kept on notice of the with certain duties, there the successors

to the seller can enforce these
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(7)

Example: One owner of the land having 2 land adjacent to each other. One was
agricultural land. He sold other land containing a condition that it can never be used
for industrial purpose so as to protect the other agriculture land from pollution. Such
condition is a covenant attached to land. Even successor can enforce it

Contracts made by the agent:

The principal can enforce the contracts entered by his agent where the agent has acted
within the scope of his authority and in the name of the principal.

Example: A (Principal) instructed his agent B to sell goods to X for ¥ 1 lac. Hence, A sell
goods to X. If X fails to pay ¥ 1 lac, apart from B, even A can sue X.

p NO CONSIDERATION, NO CONTRACT

Every agreement must be supported by a consideration and agreement without consideration
is void.

To

this general rule there are certain exceptions which are mentioned in Section 25 of the

Indian Contract Act.

(1)

(2)

Out of Natural Love and Affection:

Where an agreement is expressed in writing and registered under law for the time
being in force for the registration of documents and is made on account of natural
love and affection between the parties standing in a near relation to each other is
enforceable even if there is no consideration. Nearness of relationship, however, does
not necessarily imply love and affection.

Example:

Compensation paid for past voluntary services:

A promise to compensate wholly or in part for past voluntary services rendered by
someone to promisor does not require consideration for being enforced. In order that
a promise to pay for the past voluntary services is binding, the following essential
factors must exist:

(i) The services should have been rendered voluntarily.

(ii) The services must have been rendered for the promisor.

(iii) The promisor must be in existence at the time when services were rendered.

(iv) The promisor must have intended to compensate the promisee.
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Example: P finds R’s wallet give it to him. R promises to give P, ¥ 10,000. This is valid
contract

(3) Promise to pay debts barred by limitation:
Where there is a promise in writing to pay a debt, which was barred by limitation, is
valid without consideration.
Example: A is indebted to C for ¥ 60,000 but the debt is barred by limitation (Time
Barred Debt). A gives a written promise to pay ¥ 50,000 in final settlement. It is a valid
contract.

(4) Creation of Agency:
No consideration is necessary to create an agency
Example:

(5) In case of completed gifts, no consideration is necessary.

(6) Bailment:
Bailment is a contract where goods are delivered for a particular purpose and once
the purpose is served, goods are to be returned back. There are 2 parties; bailor and
bailee.
Bailment can be gratuitous. i.e. without consideration.
Example: A agreed to repair B’s car for free. It is a valid contract even if it the contract
of bailment is gratuitous

(7) Charity
If the promisee undertakes the liability on the promise of the person to contribute to
charity, there the contract shall be valid.
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UNIT 3: OTHER ESSENTIAL ELEMENTS OF A VALID CONTRACT

Essential Elements
of a valid contract

Capacity to
Contract

Free Consent Lawful Consideration Not Expressly
- & Object declared Void

{ Major

I
j (Not Caused byj

N
{ Sound Mind j ‘( Coercion )

{Not Disqualiﬁedj

N
Undue Influence
J
N
Fraud
J
N

Misrepresentation

N

Mistake

NS S

J

/@ CAPACITY OF PARTIES

competent to

Meaning Capacity refers to the competence of the parties to make a contract. It
is one of the essential elements to form a valid contract.
Who is “Every person is competent to contract who is of the age of majority

according to the law to which he is subject, and who is of sound mind

contract and is not disqualified from contracting by any law to which he is
(Section 11) subject”.

Analysis of This section deals with personal capacity of three types of individuals
Section 11 only.

Every person is competent to contract who-

(A) has attained the age of majority,

(B) is of sound mind and

(C) is not disqualified from contracting by any law.
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(A) Minor

Every person in India shall attain the age of majority on the
completion of 18 years of age

A agreement made with or by a minor is void ab-initio: A minor is
not to contract and any agreement with or by a minor
is void from the very beginning..

Minor can be a beneficiary or can take benefit out of a contract:
Though a minor is not to contract, he can be a
beneficiary.

Thus, a promissory note duly executed in favour of a minor (i.e
minor is going to receive money) is valid.

Contract by guardian - how far enforceable: Though a minor’s
agreement is void, his guardian can enter into a valid contract
on minor’s behalf. Where the guardian makes a contract for the
minor, which is for the benefit of the minor, there will be valid
contract.

But all contracts made by guardian on behalf of a minor are not
valid. For instance, the guardian of a minor has no power to bind
the minor by a contact for the purchase of immovable Property.
But a contract entered into by a certified guardian (appointed by
the Court) of a minor, with the sanction of the court for the sale
of the minor’s property, may be enforced by either party to the
contract.

Minor cannot bind his parents/guardians for his personal contracts.
A minor can always plead minority: A minor can always plead
minority and is not stopped to do so even where he has taken any
loan or entered into any contract by falsely representing that he
was major.

No after attaining majority: A minor cannot ratify
the agreement on attaining majority, as the original agreement
is void-ab-initio and a void-ab-initio agreement can never be
ratified.

Liability for necessaries: If any necessaries of life are supplied to
minor, then the person supplying the necessaries can claim it back
from the property of minor. A claim for necessaries supplied to a
minor is enforceable by law. But a minor is not personally liable
for any amount but only his property is liable.
To render minor’s estate liable for necessaries two conditions must
be satisfied.
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(i) The contract must be for the goods reasonably necessary for his
support in life.

(ii) The minor must not have already a sufficient supply of these
necessaries.

Necessaries mean those things that are essentially needed by a
minor. They cannot include luxuries or costly or unnecessary
articles.

9. No insolvency: A minor cannot be declared insolvent as he is
incapable of contracting debts and dues are payable from the
personal properties of minor and he is not personally liable.

10. Partnership: A minor being in to contract cannot be a
partner in a partnership firm, but under Section 30 of the Indian
Partnership Act, he can be admitted to the benefits of partnership.

11. Minor can be an agent: A minor can act as an agent. But he will
not be liable to his principal for his acts.

12. Joint contract by minor and adult: In such a case, the adult will be
liable on the contract and not the minor.

13. Minor as Shareholder: A minor, being incompetent to contract
cannot be a shareholder of the company. If by mistake he becomes
a member, the company can the transaction and remove
his name from register. But, a minor may, acting though his lawful
guardian become a shareholder by transfer or transmission of
fully paid shares to him.

14. Liability for torts: A tort is a civil wrong. A minor is liable for tort.
Example: A boy aged 16 yrs cannot disrespect national flag.

g@% of Mohori Bibivs. Dharmo Das Ghose (1903), “A, a minor
borrowed 20,000 from B and as a security for the same executed
a mortgage in his favour. He became a major a few months later
and filed a suit for the declaration that the mortgage executed by
him during his minority was void and should be cancelled. It was
held that a mortgage by a minor was void and B was not entitled
to repayment of money.

(B) Person of
unsound mind

As per Section 12, a person is of unsound mind if he is not capable of
understanding the terms of contract and form a rational judgement
as to its effect.
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Unsound mindedness is

(C) Persons
disqualified by
law

A
' N
Permanent Temporary
2 \J
Idiot Usually sound occasionally unsound
2 2
void If contract is entered during
A
' N
Lucid (sound) intervals Lunatic (unsound) intervals
2 N2
Valid Void
The following persons, who are disqualified by the law to which they
are subject, are not to enter into a contract.
1. Alien enemies:

An ‘alien’ is a person who is a foreigner to the land. He may be
either an ‘alien friend’ or an ‘alien enemy. If the country of the
alien is at peace with the country of his stay, he is an alien friend.
And if a war is declared between the two countries, he is termed
as an alien enemy.

Insolvents:

When a person is declared as an insolvent, his property shall vest
with the Receiver or ‘Official Assignee’. However, this disqualification
of an insolvent is removed ‘when the court passes an order of
discharge i.e when he is declared as solvent again.

Convicts:

A convict cannot enter into a contract while he is undergoing
imprisonment. But when he is pardoned or the punishment gets
over, he becomes capable of entering into a contract. Thus, the
incapacity is only during the period of punishment.

Corporation and a company:

The contractual capacity of the corporation is expressly defined by
the Special Act under which it is created. Whereas, the contractual
capacity of a company, registered under the Companies Act 2013,
is regulated by the terms of its ‘Memorandum of Association’ and
the provisions of the Companies Act. If a company enters into a
contract which is outside its object clause given in Memorandum
of Association, it is void-ab-initio.
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5. Foreignsovereigns, diplomatic staff, and accredited representatives
of foreign states:
Such persons can enter into valid contracts and can enforce them
in Indian courts. However, a suit cannot be filed against them,
in the Indian courts, without the prior sanction of the central
government.

/@ FREE CONSENT

The term ‘consent’ is defined in Section 13 of the Indian Contract Act, as under “Two or
more persons are said to consent when they agree upon the same thing in the same sense.
“ It is also known as consensus-ad-idem (i.e. meetings of the minds). For the creation of
contract, there must be consensus-ad-idem.

The term ‘free consent’ may be defined as the consent which is obtained by the free will
of the parties, and neither party was forced or induced to give his consent. It is defined in
Section 14 of the Indian Contract Act, as under:

Consent is said to be free when it is not caused by:

Coercion, as defined in Section 15, or

Undue influence, as defined in Section 16, or

Fraud, as defined in Section 17, or

Misrepresentation, as defined in-Section 18, or

Mistake, subject to the provisions of Sections 20, 21 and 22.

v & W N -

Q Consent is not free when it is caused by j

(Coercion ) @ndue influence) ( Fraud ) (MisrepresentatiorD ( Mistake )

Effect Effect
[ Contract is Voidable ] ( Contract is Void J
[
( Bilateral Mistake ) ( Unilateral Mistake )
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COERCION
(Section 15)

A7

A7

“Coercion is committing or threatening to commit, any act forbidden
by the Indian Penal Code or unlawfully detaining or threatening to
detain any property, to the of any person whatever with
the intention of causing any person to enter into an agreements.
Physical force is involved.

Since no relationship is required for coercion, it can be exercised by

3rd party on 3rd party

Suicide also amounts to coercion.

Effects of coercion:

(i) Contract induced by coercion is voidable at the option of the
party whose consent was so obtained i.e party
(Section 19). In other words, either party can
the contract or the contract.

(i) If such voidable contract is by the party,
then if any benefit is derived should be returned back to the
person from whom it was received.

(iii) A person to whom money has been paid or anything delivered
under coercion must repay or return it.

Example: A threatens B that if he does not sell his house worth

3 5 crores for ¥ 5 lacs, A will kill B. Here, B’s consent is obtained

by coercion.

UNDUE
INFLUENCE
(Section 16)

>

A contract is said to be induced by “undue influence” where the
relations subsisting between the parties are such that one of the
parties is in a position to dominate the will of the other and uses
that position to obtain an unfair advantage of the other

Analysis of Section 16

(1) Relation between the parties: A person can be influenced by the

(2)

other when a near relation between the two exists.

Position to dominate the will: Relation between the parties exist

in such a manner that one of them is in a position to dominate the

will of the other. A person is to be in such position in the
following circumstances:

(@) Real and apparent authority: Where a person holds a real
authority over the other as in the case of master and servant,
boss and employee and etc.

(b) Fiduciary relationship: Where relation of trust and confidence
exists between the parties to a contract. Such type of
relationship exists between father and son, solicitor and
client, doctor and patient etc.
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(c) Mental distress: An undue influence can be used against a person
to get his consent on a contract where the mental capacity of
the person is temporarily or permanently affected by the reason
of mental or bodily distress, illness or of old age.

(d) Unconscionable bargains: Where one of the parties to a
contract is in a position to dominate the will of the other
and the contract is apparently unconscionable i.e., unfair, it
is presumed by law that consent must have been obtained
by undue influence. Unconscionable bargains are witnessed
mostly in money-lending transactions and in gifts.

géj:% Kirpa Ram vs. Sami-Ud-din Ad. Khan (1903
A youth of 18 years of age, spend thrift and a drunkard,
borrowed ¥ 90,000 on a bond bearing compound interest
at 2% per month (p.m.). It was held by the court that the
transaction is unconscionable, the rate of interest charged
being so exorbitant
(3) The object must be to take undue advantage: Where the person is
in a position to influence the will of the other in getting consent,
must have the object to take advantage of the other.
Mental force is involved
Can be exercised between same parties only as relationship is required.
» The effect of undue influence is that it makes the contract voidable
at the option of the party whose consent is obtained by undue
influence, i.e., such party can put an end to the contract if he so

chooses (Section 19)

» Any such contract may be set aside either absolutely or, if the party
who was entitled to avoid it has received any benefit there under,
upon such terms and conditions as to the Court may seem just.

YV VY

Example: A, a money lender advances ¥1,00,000 to B, an agriculturist,
and by undue influence induces B to execute a bond for32,00,000 with
interest at 6 percent per month. The court may set aside the bond,
ordering B to repay ¥1,00,000 with such interest as may seem just.

FRAUD
(Section 17)

» The term ‘fraud’ may be defined as an intentional, deliberate or
willful misstatement of facts, which are material for the formation
of a contract.

» Fraud means and includes any of the following acts committed by
a party to a contract with intent to deceive another party thereto
or to induce him to enter into the contract :

1. The of a fact by one having knowledge or
belief of the fact;
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1.

2. A promise made without any intention of performing it;

Any other act fitted to deceive(cheat);

4. Any such act or omission as the law specially declares to be
fraudulent.

5. Person making the statement does not believe it as true

Example: A, intending to cheat B, falsely represented that five tonnes

of ice was manufactured daily in his factory. And thereby, induced B

to buy the factor. In fact, the production was 3.5 tonnes per day. The

contract is voidable at the option of B, as his consent is obtained by

fraud.

Mere silence does not amount to fraud.

If the defect in the goods is visible, then it is not the duty o seller to

disclose such defect. Let the purchaser beware is the rule applicable

to contracts. There is no duty to speak in such cases and silence does

not amount to fraud. There is no duty to disclose facts which are

within the knowledge of both the parties.

w

Silence is fraud:

Duty of person to speak: Where the circumstances of the case are
such that it is the duty of the person observing silence to speak. For
example, in contracts of uberrimae fidei (contracts of utmost good
faith).

Following contracts come within this category:

a) Fiduciary Relationship: Here, the person in whom confidence is

reposed is under a duty to act with utmost good faith and make
full disclosure of all material facts concerning the agreement,
known to him.
Example: A broker was asked to buy shares for client. He sold his
own shares without disclosing this fact. The client was entitled to
avoid the contract or it with a right to claim secret profit
made by broker on the transaction since the relationship between
the broker and the client was relationship of utmost good faith.

b) Contracts of Insurance: In contracts of marine, fire and life
insurance, there is an implied condition that full disclosure of
material facts shall be made, otherwise the contract can be
avoided.

Example: In life Insurance contract, the person who takes such
insurance has to disclose if he smokes cigarette or drinks alcohol.

c) Contracts of marriage: Every material fact must be disclosed by
the parties to a contract of marriage.

Example: If the grooms or brides have some health issues, that is
to be disclosed.
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d) Contracts of family settlement: These contracts also require full
disclosure of material facts within the knowledge of the parties.

e) Share Allotment contracts: Persons issuing ‘Prospectus’ at the
time of public issue of shares/debentures by a joint stock company
have to disclose all material facts within their knowledge.

Where the silence itself is equivalent to speech: For example, A says

to B “If you do not deny it, | shall assume that the horse is sound.” A

says nothing. His silence amounts to speech.

» Effect of Fraud upon validity of a contract: When the consent to
an agreement in caused by the fraud, the contract is voidable at
option of the party defrauded and he has the following remedies:

1. Hecan the contract within a reasonable time.

2. He can sue for damages.

MISREPRE- >
SENTATION
(Section 18)

YV V

The term ‘misrepresentation’” may be defined as an innocent
misstatement of facts which are material for the contract. In other
words, misrepresentation is a false representation which is made
innocently (i.e., without any intention to deceive the other party),

A ‘representation: means a statement of facts made by one party to the
other with a view to induce the other party to enter into the contract.
There is no intention to cheat, hence it is not forbidden by Indian Penal
Code

Person making the statement does believes it as true

The effect of misrepresentation is that it makes the contract
voidable at the option of the party whose consent was obtained by
misrepresentation i.e., such party may put an end to the contract if he
so chooses. party cannot claim damages (Section 19)
Example: A, by misrepresentation, lead B to believe that five
hundred TV. sets were manufactured per month in his factory. Upon this
representation, B bought the factory. The actual production was found
to be only four hundred sets per month. Here, B’s consent is caused by
misrepresentation, and thus, the contract is voidable at his option.

EFFECT OF
COERCION,
UNDUE INFLU-
ENCE, FRAUD,
MISREPRESEN-
TATION
(Section 19)

When consent to an agreement is caused by coercion, fraud or
misrepresentation, the agreement is a contract voidable at the
option of the party whose consent was so caused.
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MISTAKE Mistake
(Section 20 to A
22) Lgv;_ _-I?Slct
fA N 4 )\\
Indian Law Foreign Law  Unilateral Mistake Bilateral
J l J Mistake
Not Excusable Excusable Only 1 party is )
\ I at mistake Both parties are
Valid Void J at mistake
Valid J
Void

p UNLAWFUL OBJECT AND UNLAWFUL CONSIDERATION Section 23&24

1.

Agreement forbidden by law: Acts forbidden by law means acts that are punishable
under any Statute or Rules or Regulations made under any Statute.

Example: A orders B to cut trees without permission of Municipality. Such agreement
is void.

Agreement defeating the provisions of law or defeating any rule for the time being in
force.

Example: As per Payment of Bonus Act, minimum bonus to be paid to employees is
8.33 % of the salary. But A contracts with his employee B to pay him bonus of 5 % of
salary. This agreement is defeating law and hence void.

Where object or consideration is unlawful because it involves or causing injury to a
person or loss of property.

Example: An agreement to print a book in violation of another’s copyright is void, as
the object is to cause injury to the property of another. It is also void as the object of
the agreement is forbidden by the law relating to copyright.

Where consideration is immoral.

Example: A landlord cannot recover the rent of a house knowingly let to prostitute
who carries on her business there. Here, the object being immoral, the agreement to
pay rent is void.

Where object is fraudulent.
Example: A, B, C agree to do fraud with public and the profits will be shared equally.
This agreement is void.
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6.

An agreement which is against the general public, is said to be an agreement opposed
to public policy.

a) Trading with an enemy:

b)

c)

d)

e)

Trading with an enemy is regarded as opposed to public policy. Thus, an agreement
made with an alien enemy is unlawful on the ground of public policy, and is void.

Trafficking in public offices :

The agreements which affect the normal working of government offices are void
as they are opposed to public policy e.g., appointment decisions in consideration
of money are void. Similarly, the agreement for the procurement of a public
recognition such as Param Veer Chakra or any other title, for monetary or other
consideration, is void.

Interference with course of law and justice:
Any agreement with the object of inducing a judicial officer or administrative officer
of the state to act corruptly or not impartially is void.

Stifling prosecution:

Any agreement to stifle or prevent illegally any prosecution is void as it would
amount to abuse of justice.

Example: A offered ¥ 5 lacs to investigating officer to hide the evidences found
during investigation.

Maintenance and Champerty:

Maintenance is promotion of litigation in which the litigant h