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Unit -1: Nature Of Contracts

v
Element of Essentlals of a
Contract Valid Contract

Enforceabmty

=
P .

Communication Legal Rules of a Communication
of Offer valid acceptance of acceptance

v
Types of
Contracts

Legal Rule : Essentials
of Valid Anee & ofa
offer offer Proposal

Governing Law, Enforcement & Applicability

AlLaw relating to contract is governed by the Indian Contract Act, 1872,
AFormed on : April 25, 1872

AEnforcement : September 01, 1872

AApplicability : Extends to the whole of India .

APreamble : It is an Act to.define:and amend certain parts of the law relating to

contract.
The Actis divisible into two parts
I
The First part (Section1 - 75) The Second part (Section 124 - 238)
Deals with the Deals with
General principles of the law of Certain special kinds of contracts,
contract, and therefore applies to all e.g., Indemnity and guarantee,
contracts irrespective of their bailment, pledge, and agency.
nature.
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1.What is a Contract ?

Definition as per Section2(h): 0An agreement enforceable by

Contract = ( i) Agreement + (ii) Enforceability by law

(i) Agreement

x Definition as per Section 2(e) : 0 E v enomise and every set of promises, forming
the consideration for eachot her 0.

x Section 2 (b) defines promiseas -owhen t he per s groposabis made m t
signifies his assent there to, the proposal is said to be accepted. Proposal when
accepted, becomesapr omi sed.

Agreement = (i) Offer/ Proposal + (ii) Acceptance

[ When the person to whom the proposal is made ]

¥

[ Signifies his assent on that proposal which is made to him ]

¥

[ proposal becomes accepted ]

¥

[Accepted proposal becomes promise ]

(i) Enforceability by Law

x An agreement to become a contract must give rise to a legal obligation which
means a duly enforceable by law.

Contract = Accepted proposal/Agreement + Enforceability by law

x  Contract comprises of an agreement which is a promise or a set of reciprocal
promises, that a promise is the acceptance of a proposal giving rise to a binding

contract.
x  Section 2(h) : An agreement capable of being enforceable by law before it is
called 6contracto.

x  Where parties have made a binding contract, they created rights and obligations
between themselves.

x  Domestic and Social obligations are out of scope of the Contract Act, as they are
not legally enforceable.
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Difference between Agreement and Contract

Basis of Agreement Contract

differences
Meaning Every promise and every set of | Agreement enforceable by law.
promises, forming the (Agreement + Legal enforceability)
consideration for each other.
(Promise + Consideration)
Scope Il tds a wider t elltisusedinanarrow sense withthe
legal and social agreement. specification that contract is only
legally enforceable agreement.
Legal It may not create legal Necessarily creates a legal obligation.
obligation obligation. An agreement does A contract always grants certain
not always grant rights to the rights to every party.
parties
Nature All agreement are not All contracts are agreements.
contracts.

2.Essentials of valid contract

As given by Section 10 of Indian Not given by Section 10 but are also
Contract Act,1872 considered essential (General Essential)
Agreement Two parties

Free consent Intention to create legal relationship
Competency of the parties Fulfilments of legal formalities
Lawful consideration Certainty of meaning

Legal object Possibility of performance

Not expressly declared to be void
[as per Section 24 to 30 and 56]

g | W N| P

ol A~ W|IN|PF

Section 10 : 0 A ladreements are contracts if they are made by the free consent
of the parties competent to contract, for a lawful consideration and with a lawful
object and are not expressly declared to bev oi. d 6

Both general essentials and elements given in Section 10 shall be present in a
contract for it to be a valid contract .

General Essential

1.Two Parties

A A person cannot enter into a contract with himself, a contract involves at least
two parties

A A contract can be made by either natural persons or other persons having legal
existence .

Deepika Rath Copyright© CADeepika Rathi q




INDIAN CONTRACT ACT1872

Hello Everyone !/ m Enroll in Business Law Classes on

How are u all ?2? www.ultimateca.com

State of Gujarat vs. Ramanlal S & Co

Fact: when on dissolution of a partnership, the assets of the firm were divided among
the partners, the sales tax officer wanted to tax this transaction.

Held : Itwas held thatit was not a sale. The partners being joint owner of those
assets cannot be both buyer and seller.

2.Parties must intend to create legal obligations

A There must be an intention on the part of the parties to create legal relationship

between them.
A Social or domestic type of agreements are not enforceable in court of law and

hence they do not result into contracts .

A Balfour v. Balfour
V Fact : A husband agreed to pay to his wife certain amount as maintenance
every month while he was abroad. Husband failed to pay the promised amount.
Wife sued him for the recovery of the amount.
V Held : Wife could not recover the amount as it was a social agreement, and the
parties did not intend to create any legal relations .

3. Other Formalities to be complied with in certain cases

A A contract may be written or spoken. But in the interest of the parties the

contract must be written .
A In case of certain contracts some other formalities have to be complied with to

make an agreement legally enforceable .
4. Certainty of meaning
A The agreement must be certain and not vague or indefinite.

5. Possibility of performance of an agreement

A The terms of agreement should be capable of performance.
A An agreement to do an act impossible in itself cannot be enforced.

1. Offer and Acceptance or an Agreement

A An agreement is the first essential element of a valid contract.

A Section 2(e) of the Indian Contract Act, 1872 . OEvery promise ajnc
promises,f or mi ng consideration for each other,
A Section 2(b) of the Indian Contract Act, 1872 : OA pr opacseptdd, when

becomesapr omi seo
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2. Free Consent

Two or more persons are said to consent when they agree uponthe same thing in
the same sense.

This can also be understood as identity of minds in understanding the terms viz
consensus ad idem.

Further such a consent must be free .

Consent would be considered as free consent if it is not caused by coercion,
undue influence, fraud, misrepresentation or mistake.

oo Do Do

3. Capacity of the Parties

A Capacity to contract means the legal ability of a person to enter into a valid

contract .

A Section 11 : A person is competent to contract if he satisfies all the given
conditions :
1. He attained the age of majority : MMust be of 18 years of age.

2. Is of Sound Mind :
U He should be in his senses so that he understands the implications of the
contract at the time of entering into a contract .
U A lunatic, an idiot, a drunken person or under the influence of some
intoxicant is not supposedto be a person of sound mind.

3. Is not disqualified by law
Disqualified by law unless they fulfil certain formalities
U Alien enemy,
U Foreign sovereigns
i Convicts

4. Consideration

U A valuable consideration in the sense of law may consist either in some right,
interest, profit or benefit accruing to one party, or some forbearance,
detriment, loss or responsibility given, suffered or undertaken by the other.

0  @uid proquo 6 . smethdng in return o .
5. Lawful Object

A The consideration and object of the agreement must be lawful.
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- if it is fraudulent or

illegal or void.

law.

offerand
acceptance

free consent

lawful object

certainity of
meaning

- involves injury to the person or property of another or court regards
- it asimmoral or opposedto public policy.

6. Not Expressly Declared to be void

A The agreement entered into must not be which the law declares to be either

A An illegal agreement : his an agreement expressly or impliedly prohibited by

A A void agreement :Ihis one without any legal effects .

Intention to
create legal
relationship

Valid
Contract

possibility of
performance

Enroll in Business Law Classes on
www.ultimateca.com

A Section 23 : Consideration or Object is not lawful if
- it is prohibited by law, or
- it is such as would defeat the provisions of law,

INDIAN CONTRACT ACT1872

Lawful
consideration

Capacity of
parties

Legal
formalities

Not declared
to be void
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3.Types of Contracts

Types of Contract

v v v

Validity or Formation Performance
Enforceability

A Express Contract A Executed Contract
A Valid Contract A Implied Contract A Executory Contract
A Void Contract A Quasi Contract A Unilateral
A Voidable Contract A E- Contracts A Bilateral
A lllegal Contract
A Unenforceable

Contract

I. On the Basis of Validity or Enforceability

1. Valid Contract

A The Valid Contract is an agreement that is legally binding and enforceable.
A 1t must qualify all the essentials of a contract.

2. Void Contract

A Section 2 (j) : 0A contract which ceasesto be enforceable by law becomes void
when it ceases to be enforceable &
A Thus a void contract is one which cannot be enforced by a court of law

3. Voidable Contract

A Section 2(i) 0An agreement which is enforceable by law at the option of one or
more parties thereto, but not at the option of the other or others is a voidable
contract G

A Where one of the parties to the agreement is in a position or is legally entitled or
authorized to avoid performing his part, then the agreementis treated and
becomes voidable.

A Consent in a contract is obtained by -
A Coercion,
A Undue influence,
A Fraud or
A Misrepresentation
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Cancel the Contract

Option Available to Aggrieved Party

1 Meaning

Distinction between a void contract and a

OR

Continue if Beneficial

Void Contract

A Contract ceases to be
enforceable by law.

voidable contract

Voidable Contract

An agreement which is
enforceable by law at the
option of one or more of the
parties thereto, but not at the
option of the other or others, is
a voidable contract.

2 Enforceability

A void contract cannot be
enforced at all.

It is enforceable only at the
option of aggrieved party and
not at the option of other

party.

of Contract

3 Cause A contract becomes void A contract becomes a voidable
due to change in law or contract if the consent of a
change in circumstances party was not free.
beyond the contemplation
of parties.

4 Performance A void contract cannot be If the aggrieved party does

performed.

not, within reasonable time,
exercise his right to avoid the
contract, any party can sue the
other for claiming the
performance of the contract.

5 Rights

A void contract does not
grant any legal remedy to
any party.

The party whose consent was
not free has the right to
rescind the contract within a
reasonable time. If so
rescinded it becomes a void
contract. If it is not rescinded
it becomes a valid contract.

4. lllegal Contract

Deepika Rath

A A contract which the law forbids to be made.
A Court will not enforce such a contract but also the connected contracts.
A Allillegal agreements are void but all void

But both are void ab initio and cannot be enforced by law.

Copyright© CADeepika Rathi
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AAccording to Section 2(g) of the Indian Contract Act, oan agreement not
enforceable by law is voida

Distinction between a Void Agreement and a lllegal Agreement
Basis of Void Agreement lllegal Agreement
Difference

Scope A void agreement is not An illegal agreement is always void.
necessarily illegal.

Nature Not forbidden under law. Are forbidden under law.

Punishment | Parties are not liable for any Parties to illegal agreements are
punishment under the law. liable for punishment

Collateral Alt s not neces dAgregmentscallateral toillegal

Agreement agreements collateral to void agreements are always void.

agreements may also be void.

A 1t may be valid also.

5. Unenforceable Contract

A Unenforceable contracts are rendered unenforceable by law due to some
technical defect.
A Example : Absence in writing, Barred by limitation etc.

Il. On the Basis of formation of Contract

1. Express Contracts

Words
x The terms are expressed by < o
In writing

x Section 9 :If a proposal or acceptance of any promise is made in words, the
promise is said to be express.

2. Implied Contracts

AThese contracts come into existence by implication.
AThis implication is by action or conduct of parties or course of dealing.
ASection 9 of the Act contemplates such implied contracts :Mhwhen it lays down

that in so far as such proposal or acceptance is made otherwise than in words, the
promise is said to be implied.
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A Tacit Contracts
V Tacit meanssilent.
V Tacit contracts :I'b are those that are inferred
parties without any words spoken or written .

V It is not a separate form of contract but falls within the scope of implied
contracts .

through the conduct of

3. Quasi Contract

A

A Created by law under certain circumstances.

It is not an actual contract but it resembles a contract.

The law creates and enforces legal rights and obligations when no real contract

exists .

[ Such obligations are known as quasi-contracts . ]

4. E- Contract

When a contract is entered into by two or more parties using electronics means,
such as e-mails is known as e-commerce contracts.

[ll. On the Basis of performance of Contract

1. Executed - Contract 2. Executory - Contract

A When the act is done or executed or AIn an executory contract the
the forbearance is brought on consideration is reciprocal promise
record, then the contract is an or obligation .
executed contract .

A Such consideration is to be

A The consideration in Executed performed in future only and
Contract could be an act or therefore these contracts are
forbearance . described as executory contracts .

Yy A
A. Unilateral Contract > B. Bilateral Contract >

Deepika Rath Copyright© CADeepika Rathi q
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Unilateral Contract [ys a one sided Bilateral Contract Ihis one where
contract in which one party has the obligation or promise is
performed his duty or obligation and outstanding onthe part of both the
the other p a r topligation is parties.

outstanding.

4. PROPOSAL / OFFER [SECTION 2(a) OF THE INDIAN CONTRACT
ACT, 1872]

Definition of A 6 Wh eone person signifies to another his willingness to do or to
Offer/ abstain from doing anything with a view to obtaining the assent
Proposal of that other to such act or abstinence, he is said to make a
[Section 2(a)] proposal o

Essentials of a proposal/offer

1 Offer_o ' Makes Promise Offeree Accepts an Offer SR
/Promisor Acceptor

2 For a valid offer, the party making it must express his willingness 6 t doodd

A

6 n totd osbmething:

The willingness must be expressed with a view to obtain the assent of the
other party to whom the offeris made.

&
<«

An offer can be positive as well as negative X
4 |Addoingé is a positive |akofhhaygsgme effectin
Adonot dodabst i Beanegatie act eyes of law

[ Kind of Offer ]

[ How Made ] [ To whom made ? ]

[Express Offer ] [Implied Offer ] [General Offer ] [Specific Offer ]
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[ Classification of offer ]
|

General Special

Counter
Offer Offer

Offer

Standing

Offer

Case Law: Carlill Vs. Case Law: Boulton
Carbolic Smoke Ball Co. Vs. Jones

a. General Offer

A A general Offer is an offer that is made to the public at large .

A Section 8 : Anyone performing the conditions of the offer can be considered to
have accepted the offer.

A Until the general offer is retracted or withdrawn , it can be accepted by anyone
at any time as it is a continuing offer .

P
Case Law: Carlill Vs. Carbolic Smoke Ball Co. (1893)

A Fact: Carbolic smoke Ball Co.advertised in several newspapers that a reward
of £100 would be given to any person who contracted influenza after using the
smoke balls produced by the Carbolic Smoke Ball Co. according to printed
directions. One lady, Mrs. Carlill, used the smoke balls as per the directions of
company and even then, suffered from influenza.

A Decision by Court: Itwas h eld, she could recover the amount as by using the

smoke balls she had accepted the offer.
. J

b. Special/Specific Offer

A When the offer is made to a specific or an ascertained person,it is known as a
specific offer.

A Specific offer can be accepted only by that specified person to whom the offer
has been made. [Boulton Vs. Jones]

c. Cross Offer

A When two parties exchange identical offers in ignorance at the time of each
o t h eoffed, sthe offers are called cross offers .
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A There is no binding contract in such a case because offer made by a person cannot
be construed as acceptance of the an ot ho#fer 0 s

d. Counter Offer

A When the offeree offers a qualified acceptance of the offer subject to
modifications and variations in terms of the original offer, he is said to have made
a counter offer.

A Counter-offer amounts to rejection of the original offer.

A It is also calledas Conditional Acceptance.
e. Standing/ Continuing/ Open Offer

A An offer which is allowed to remain open for acceptance over a period of time is
known as standing or continuing or open offer .

A Tenders that are invited for supply of goodsis a kind of standing offer .

Essentials of Valid Offer

1. It must be capable of creating legal relations

¢ A 4 l

Offer must be capable Offer which does not A social invitation, even if
of being accepted and intend to give rise to legal it is accepted, does not
giving rise to legal consequences and creating create legal relations
relationship legal relations, it is not because it is not so
considered as a valid offer intended.
in the eye of law.

2. ltmust be  Certain, Definite, and not Vague

If the terms of an offer are vague or indefinite, its acceptance cannot create
any contractual relationship.

3. It must be communicated to the offeree

v v v
An offer, to be complete, must Unless an offer is Acceptance in ignorance of the
be communicated to the person communicated, proposal does not amount to
to whom it is made, otherwise there can be no acceptance
there can be no acceptance of it. acceptance by it.
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Case Law: Lalman Shukla Vs. Gauri Dutt

A Fact: G (Gauridutt ) sent his servant L ( Lalman) to trace his missing nephew. He
then announced that anybody who traced his nephew would be entitled to a
certain reward. L traced the boy in ignorance of  this announcement.
Subsequently when he came to know of the reward, he claimed it.

A Decision by Court: He was not entitled to the reward, as he did not know the

offer.
N\ J

4. It must be made with a view to obtaining the assent of the other party
A Must be made with a view to obtaining the assent of the other party.
5. May be Conditional

A An offer can be made subject to any terms and conditions bythe offeror.

6. Offer should not contain a term the non - compliance of which would amount
to acceptance:

AOne cannot say that if acceptance is not communicated by a certain time the offer
would be considered as accepted.

7. Offer may be General or Specific
AAny offer can be made to either publicat large or to the any specific person.
8. Offer may be Express or Implied

A An offer may be made either by words or by  conduct.

9. Offer is Different from a mere statement of intention, an invitation to
offer, amere communication of information, A prospectus and Advertisement.

v
v v v v
A statement of Offer must be A statement of An invitation to
intention and distinguished from price is not an make an offer or
announcement an answer to a offer do business.
guestion ¢
\A In case of 0 ainvitation to make an
Harvey vs. Facie [1893] of ferd6, the person| n
invitation does not make an offer
rather invites the other party to
make an offer.
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Case Law: Harvey vs. Facie [1893] AC 552 :

Fact : The plaintiffs through a telegram asked the defendants two questions
namely,

i. Wil you sell us Bumper Hall Pen?And

ii. Telegraph lowest cash price.

The defendants replied through telegram that the 0 | o wpmrisetfor Bumper Hall
Penis £ 9006

The plaintiffs sent another telegram stating, 0 w agree to buy Bumper Hall Penat
£ 9004

However, the defendants refused to sell the property at the price. The plaintiffs

sued the defendants contending that they had made an offer to sell the property
at £ 900 and therefore they are bound by the offer .

Judgement : While plaintiffs had asked two questions, the defendant replied only
to the second question by quoting the price but reserved their answer with regard
to their willingness to sell.

The mere statement of the lowest price at which the vendor would sell contained
no implied contract to sell to the person who had enquired about the price.

When goods are sold through auction :

A

The auctioneer does not The auction is only an advertisement to sell but

contract with anyone who the items are not put for sale  though persons

attends the sale. who have come to the auction may have the
intention to purchase.

Prospectus issued by a company :I'bis only an invitation to the publicto  make an
offer to subscribe to the securities of the company.

10. A Statement of Price is not an Offer

Question: What is invitation to offer ?
Answer: An offer should be distinguished from an invitation to offer :

A An offer is definite and capable of ~ converting an intention into a contract .

A Whereas an invitation to an offer is only a circulation of an offer, it is an attempt
to induce offers and precedes a definite offer .

A An invitation to offer is anact precedent to making an offer.

A Acceptance of an invitation to an offer does not result in the contract and only an
offer emerges in the process of negotiation.
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Difference between offer and invitation to make an Offer

A Offer: Y Section 2(a) : An offer is the final expression of willingness by the
offeror to be bound by the offer should the other party chooses to accept it.

A Invitation to Offer : Y Offers made with the intention to negotiate or offers to
receive offers are  known as invitation to offer.

A Where a party without expressing his final willingness proposes certain terms on
which he is willing to negotiate he does not make an offer, but only invites the
other party to make an offer on those terms.

A Instances of invitation to offer to buy or sell :
I. A Prospectus by a companyto the public to subscribe for its shares.
ii. Display of goods for sale in shop windows.
iii. Advertising auction sales
iv. Quotation of prices sent in reply to a query regarding price.

Basis Offer Invitation to Offer
Meaning Section 2(a) : An offer is the Where a party without expressing
final expression of willingness his final willingness proposes certain
by the offer or to be bound by terms on which he is willing to
the offer should the other negotiate he does not make an offer,
party chooses to accept it. but only invites the other party to
make an offer on those terms.
Intention of If a person who makes the If a person has the intention of
Parties statement has the intention to negotiating on terms it is called
be bound by it as soon as the invitation to offer.
other accepts, he is making an
offer.
Sequence An offer cannot be an act An invitation to offer is always an act
precedent to invitation to precedent to offer.
offer.
Act Words Written ]
Offer can
be made by
Abstinence ] Conduct ] Oral
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5.Acceptance

x Section 2 (b) : 0 Wh etime person to whom the proposal is made signifies his

assent thereto, proposal is said to be accepted. The proposal, when accepted,
becomesapr omi seé

x According to Sir Willam Anson 0 Ac c e p tisato ofier what a lighted match

isto atrain of gunpowder 06

A What acceptance triggers cannot be recalled or undone.

A But offer can be withdrawn just before it is accepted.

A Acceptance converts the offer into apromise and then it is too late to revoke
it.

A An offer in itself cannot create any legal relationship but it is the acceptance
by the offeree which creates a legal relationship.

Legal Rules regarding a valid acceptance
1. Acceptance can be given only by the person to whom offer is made

U In the case of a specific proposal or offer, it can only be accepted by the person it
was made to. No third person without the knowledge of the offeree can accept the
offer . Case Law : Boulton vs. Jones (1857)

U When the proposal is a general offer, then anyone with knowledge of the offer can
accept it.

2. Acceptance must be Absolute and Unqualified

x Section 7 : Acceptance is valid only when it is
- Absolute and
- Unqualified and
- Expressed insome usual and reasonable manner unless the proposal prescribes
the manner in whichit must be accepted.

x If the proposal prescribes the mannerin which it must be accepted, then it must
be accepted accordingly.

U Case Law: Neale vs. Merret
U Case Law: Union of India vs. Bahulal

3. Acceptance must be Communicated

x To conclude a contract between the parties, the acceptance must be
communicated in some perceptible from.

x Any conditional acceptance or acceptance with varying or too deviant conditions is
no acceptance.
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x Such conditional acceptance is a counter proposal and has to be accepted by the
proposer, if the original proposal has to materialize into a contract.

x Further when a proposal is accepted, the offeree must have the knowledge of
the offer made to him.

x Case Law : Brogden vs. Metropolitan Railway Co. (1877)

4. Acceptance must be in prescribed mode

x  Acceptance of the offer must be in the prescribed manner that is demanded by
the offeror.

x If nosuch manneris prescribed, it must be in a reasonable manner that would be
employed in the normal course of business.

5. Time

x Acceptance must be given within the specified time limit, if any, and if no time is
stipulated, acceptance must be given within the reasonable time and before the
offer lapses.

x What is reasonable time is nowhere defined in the law and thus would depend on
facts and circumstances of the particular case.

6. Mere silence is not acceptance

x The acceptance of an offer cannot be implied from the silence of the offeree or
his failure to answer, unless the offeree has in any previous conduct indicated
that his silence is the evidence of acceptance.

x Case Law : Felthouse vs. Bindley

7. Acceptance by Conduct/ Implied Acceptance

x Section 8 of the Indian Contract Act 1872, provides that acceptance by conduct
or actions of the promisee is acceptable.

x So, if a person performs certain actions that communicate that he has accepted
the offer, such implied acceptance is permissible .
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6.Communication of Offer & Acceptance

A When the contracting parties are face-to-face, there is no problem of
communication because there is instantaneous communication of offer and
acceptance. In such a case the question of revocation does not arise since the
offer and its acceptance are made instantly .

A The difficulty arises when the contracting parties are at a distance from one
another and they utilise the services of the post office or telephone or emalil
(internet) . In such cases, it is very much relevant for us to know the exact time
when the offer or acceptance is made or complete.

A The Indian Contract Act, 1872 gives a lot of importance to 0t i nekerdent in
deciding when the offer and acceptance is complete.

Communication of Offer

A Section 4 : 6 T h @mmunication of offer is complete when it comes to the
knowledge of the person to whomit isma d e 6

A When a proposal is made by post, its communication will be complete when the
letter containing the proposal reaches the person to whomit is made.

A Mere receiving of the letter is not sufficient, he must receive or read the
message contained in the letter .

Communication of Acceptance

There are two issues for discussion and understanding t hey are :

/\

The modes of acceptance When is acceptance complete ?

Mode of Acceptance

Section 3 : In general terms two modes of communication namely,

/\

a. By any act b. By omission, intending thereby, to
communicate to the other or which has the
effect of communicating it to the other .
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a. Communication by Act/Conduct would include

Any expression of words whether Any conduct intended to communicate

written or oral. like positive acts or signs so that the

A Written words : Y Include letters, other person understands what the
telegrams, faxes, emails and even person 6 a ¢ toiodrma ks ingmeards to
advertisements say or convey.

A Oralwords : Y Include Telephone Example : when a person boards a bus,
messages he is accepting to pay the bus fare via

his conduct.

b. Communication of Acceptance by omissionto do Something

Such omission is conveyed

/\

\ By conduct OR By forbearance |
{

Aon the part of one person to convey his willingness or assent.
AHowever, silence would not be treated as communicationby 6 o mi ssi ond .
AExample : A offers Rs50,000 to B if he does not arrive before the court of law as
an evidence to the case. B does not arrive on the date of hearing to the court.
Here omission of doing anact amounts to acceptance.

When is acceptance complete ?

As per Section 4 of the Act, it is complete

/\

A. As against the proposer B. As against the Acceptor
When it is put in the course of When it comes to the knowledge of
transmission to him so as to be out of the proposer

the power of the acceptor to
withdraw the same

Where a proposal is accepted by a letter sent by the post
Communication of acceptance will be complete

A As against the proposer : Iy when the letter of acceptance is posted  and
A As against the acceptor : Thwhen the letter reaches the proposer.
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Acceptance over telephone or telex or fax or e - mail

When an offer is made of instantaneous communication like telex, telephone, fax or

through e-mail, the contract is only complete

- when the acceptance is received by the offeree, and the contract is made at
the place where the acceptance is received (Entores Ltd. v. Miles Far East
Corporation).

- However, in case of a call drops and disturbances in the line, there may not be a
valid contract.

Communication of Special Conditions

A Sometimes there are situations where there are contracts with special
conditions .

A These special conditions are conveyed tacitly and the acceptance of these
conditions are also conveyed by the offeree again tacitly or without him even
realizing it.

A Example : Where a passenger undertakes a travel, the conditions of travel are
printed at the back of the tickets, sometimes these special conditions are
brought to the notice of the passenger, sometimes not. In any event, the
passenger is treated as having accepted the special condition the moment he
bought his ticket .

A Caselaws
1. Mukul Datta Vs. Indian Airlines
2. Lilly White Vs. R. Mannuswamy

7.Communication of Performance

\ 4 *
From the viewpoint of proposer From the viewpoint of acceptor
When the acceptance is put into a It would be complete when it comes
course of transmission, when it would to the knowledge of the proposer.

be out of the power of acceptor.

Some times the offeree may be required to communicate the performance (or
act) by way of acceptance.

A Inthis case it is not enough if the offeree merely performs the act but he
should also communicate his performance unless the offer includes a term that a
mere performance will constitute acceptance.
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Case : Carlill Vs Carbolic & Smokeball Co.

Fact of the Case : The defendant a sole proprietary concern manufacturing a
medicine which was a carbolic ball whose smoke could be inhaled through the nose to
cure influenza, cold and other connected ailments issued an advertisement for sale
of this medicine. The advertisement also included a reward of $100 to any person who
contracted influenza, after usingthe medicine (which was described as6 ¢ a r Isrooke | c
b a I. Mr&.)Carlill bought these smoke balls and used them as directed but contracted
influenza .

Judgment of the Court : It was held that Mrs. Carlill was entitled to a reward of

$100 as she had performed the condition for acceptance.

A Asthe advertisement did not require any communication of  compliance of the
condition , it was not necessary to communicate the same.
A The court thus in the process laid  down the following three important principles:

v v v

i. An offer, to be capable of ii. An offer may be iii. if an offer is made in
acceptance, made either to the form of a promise in
- must contain a definite - aparticular person return for an act, the
promise by the offer or or performance of that act,
- that he would be bound - to the public at even without any
provided the terms large communication thereof,
specified by him are is to be treated asan
accepted. acceptance of the offer.

8.Revocation of Offer & Acceptance

In term of Section 4, communication of revocation (of the proposal or its
acceptance) is complete.

v v
1. As against the person who makes | oRr | 2. As against the person to whom
it when it is put into a course of it is made, when it comes to his
transmission to the person to whom it knowledge.

is made so as to be out of the power
of the person who makes it

As per Section 5 of the Act

/\

Offer can be revoked  at any time Acceptance can be revoked at any time
before communication of acceptance is before the communication of acceptance
completed as against the offeror. is complete against the acceptor.
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Contract over Telephone-

A A contract can be made over telephone.

A The rules regarding offer and acceptance as well as their communication by
telephone or telex are the same as for the contract made by the mutual meeting
of the parties.

A The contract is formed as soon as the offer is accepted but the offeree must
make it sure that his acceptance is received by the offeror, otherwise there will
be no contract, as communication of acceptance is not complete.

A If telephone unexpectedly goes dead during conversation, the acceptor must
confirm again that the words of acceptance were duly heard by the offeror.

Revocation of proposal otherwise than by communication:

A When a proposal is made, the proposer may not wait indefinitely for its
acceptance.

A The offer can be revoked otherwise than by communication or sometimes by
lapse.

Modes of Revocation of Offer:

1. Notice of revocation

2. Lapse of Time: The time for acceptance can lapse if the acceptance is not
given within the specified time and where no time is specified, then within a

reasonable time

3. Non-fulflment of condition: Where the acceptor fails to fulfill a condition
precedent to acceptance the proposal gets revoked.(Section - 6)

4. Death or insanity: Death or insanity of the proposer would result in automatic
revocation of the proposal but only if the fact of death or insanity comes to the
knowledge of the acceptor .

5. Counter Offer

6. Non- acceptance of the offer according to the prescribed or usual mode

7. Subsequent illegality
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Unit - 2 : Consideration

( CONSIDERATION )

\
W

Hello Everyone !!
How are u all 7?

! | ] |
£ Doctrine of
. Legal Rules Rules of oNocneo
Meaning & . : . ! Privity of
L regarding valid consideration, .
Definition ) . Contract with
consideration no contracto :
exception

1.What is Consideration ?

x Consideration is the price agreed to be paid by the promisee for the obligation of
the promisor.

x The word consideration was described in a very popular English case of Misa v.
Currie as:

A valuable consideration in the sense of law may consist either

/\

In some right , interest , profit forbearance, detriment, loss or

or benefit accruing to one OR responsibility given, suffered or

party (i.e. promisor) undertaken by the other (i.e. the
promisee) . 0

x  Section 2(d) of Indian Contract Act 1872

When at the desire of the Promisor

v

Promisee or any other person

J -

- has done or
- abstained from doing, or
- doesor such an act or abstinence
- abstains from doing or or promise is called
- promisesto do or
- abstain from doing something ‘
_ Consideration for the promise
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Consideration

L | D

Is an act/ Is abstinence - Must be at May move May be past,

doing abstain from the desire from promisee present or

something doing of the or any other future.
something promisor person

[Consideration = Promise /Performance that parties exchange with each other . ]

detriment, loss, or forbearance to the other.

2.Legal Rules Regarding Consideration

1. Consideration must move at the desire of the promisor

[ Form of consideration = Some benefit, right or profit to one party / some }

A Consideration must be offered by the  promisee or the third party at the desire
or request of the promisor.

A Contract of marriage in consideration of promise of settlement is enforceable.

A An act done at the desire of a third party is not a consideration.

e N

Case Law : Durga Prasad v. Baldeo

U D (defendant) promised to pay to P (plaintiff) a certain commission on articles
which would be sold through their agency in a market.

U Market was constructed by P at the desire of the C (Collector), and not at the
desire of the D.

U D was not bound to pay as it was without consideration and hence void.

2. Consideration may move form promise or any other person

A Consideration may move from the promisee or any other person who is not the
party to the contract to the contract .

A There can be astranger to consideration .

V Case Law : Chinnayya Vs. Ramayya

A An old lady made a gift of her property to her daughter with a direction to pay
a certain sum of moneyto the maternal uncle by way of annuity.

A On the same day, the daughter executed a writing in favour of the brother
agreeing to pay annuity.

A The daughter did not, however, pay the annuity and the uncle sued to recover it.

A Held : There was sufficient consideration for the uncle to recover the money
from the daughter .

& J
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3. Executed and Executory Consideration

A A consideration which consists in the performance of an act is said to be
executed .
A When it consists in a promise, it is said to be executory .

4. Consideration may be past, present or future

A Past Consideration : Mlf the promise or act is performed before the contract
was made.

A Present consideration : MhWhen one of the parties in the contract has performed
his part of the promise, which  constitutes the consideration to be performed by
other party.

A Future consideration :MhWhen a party makes a promise in exchange for the
promise from the other party and the performance of the consideration is to be
done after making the contract; then itis a

5. It need not be adequate

A It is not mandatory for the consideration to be equivalent to the promise.

A Parties are free to determine the appropriate consideration at the time of
negotiating the terms of contract .

A While the law allows the parties to decide an 6 a d e q coastderdiion for them, it
must be real and have value in the eyes of law.

A While the Court will not consider inadequacy, it will look at it to determine if the
consent was given by the party with free -will or not.

6. Performance of what one is legally bound to perform

A If the promisor is already obligated either by his promise or law to perform or
abstain from a certain act, then it is not a goodconsideration for a promise.

A Such a contract is void for want of consideration .

A Example : A promise to pay money to a witness is void, for it is without
consideration

A Example : An agreement by a client to pay to his counsel after the latter has been
engaged, a certain sum over and above the fee, in the event of success of the case
would be void, since it is without consideration .

A But where a person promises to do more that he is legally bound to do, such a
promise provided it is not opposed to public policy, is a good consideration . It
should not be vague or uncertain .
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7.Consideration must be real and not illusory

A Consideration hasto be certain, definitive and competent .
A It cannot be vague, uncertain or impossible.
A It must be something real and not something imaginary

8.Consideration must not be unlawful, immoral or opposed to public policy

A Only presence of consideration is not sufficient it must be lawful .
A Anything which is immoral or opposed to public policy also cannot be valued as valid
consideration .

3.Suit by a Third Party to a Contract

A Consideration for an agreement may proceed from a third party, the third party
cannot sue on contract .

A Only a person who is party to a contract can sue onit-.

A As per the ®@octrine of Privity of Contract 6a stranger to a contract cannot sue.

However in certain contract a stranger may enforce a claim these are following

1.In the case of T rust

A A beneficiary can enforce his right under the trust, though he was not a
party to the contract between the settler and the trustee.

2.In  the case of Family Settlement

A If the terms of the settlement are reduced into writing, the members of family
who originally had not been parties to the settlement may enforce the agreement.

3.In the case of certain marriage contarcts /arrangements

A A provision may be made for the benefit of a person, he may file the suit though
he is not a party to the agreement.

4.In the case of assignment of a contract

A When the benefit under a contract  has been assigned, the assignee can enforce
the contract but such assignment shouldnot involve any personal skill.

5. Acknowledgement or Estoppel

A Where the promisor by his conduct acknowledges  himself as an agent of the
third party, it would result into a binding obligation towards third party.
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6. In the case of covenant running with the land

The personwho purchases land with notice that the owner of land is bound by
certain duties affecting land, the covenant affecting the land may be enforced by
the successor of the seller.

7. Contracts entered into through an agent

The principal can enforce the contracts  entered by his agent where the agent has
acted within the scope of his authority andin the name of the principal.

4 .Validity of an Agreement without Consideration

x Section 25 : General Rule is that an agreement made without consideration is

void.
x In every valid contract, consideration is very important.
x A contract may only be enforceable when consideration is there.

\

Exceptions to this rule.

1. Natural Love and affection [Section 25(1)]

Conditions to be fulfilled under  section 25(1)

e

It must be made out of Parties must stand Must be in Must also be
natural love and affection in near relationship writing. registered
between the parties. to each other. under the law

A written and registered agreement based on natural love and affection between
the parties standing in near relation (e.g., husband and wife) to each other is
enforceable even without consideration .

2. Compensation for past voluntary services [Section 25(2)]

x A promise to compensate, wholly orin part, a person who has already voluntarily
done something for the promisor, is enforceable.
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x In order that a promise to pay for the past voluntary services be binding, the
following essential factors must  exist:

Services Services must Promisor must be Promisor must
should have have been in existence at the have intended to
been rendered rendered for the time when services compensate the
voluntarily . promisor were rendered. promisee.

3. Promise to pay time barred debt[Section 25(3)]

x Where a promise in writing signed by the person making it or by his authorised
agent, is made to pay a debt barred by limitation it is valid without consideration

4. Agency [Section 185]

No consideration is necessary to create an agency.

5. Completed Gift

A Explanation (1) to Section 25: 0 n ot lnithisgsection shall affect the
validity as between the donor and donee, of any gift actually ma de . 0
A Thus, gifts do not require any consideration .

6. Bailment [Section 148]

No consideration is required to affect the contract of bailment.
7. Charity

If a promisee undertakes the liability on the promise of the person to contribute
to charity, there the contract shall be valid. (Kadarnath v. Gorie Mohammad)
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Unit - 3 : Other Essential Elements Of A Contract

Essential Elements of a Valid Contract

Capacity to

Lawful Not Expressly
Contract

Free Consent

Consideration Declared Void
& Object

Not caused by

Coercion

Undue Influence

Fraud

Not
Disqualified

Misrepresentation

Mistake

JHig

1.Capacity to Contract

x Meaning : Capacity refers to the competence of the parties to make a contract .

x Who is competent to contract (Section 11):

Every person is competent to contract who

v v v
A. Has attained the B. I s of sound mind C.Is not disqualified from
age of majority contracting by any law to
which he is subject.

A. Age of Majority

\ 4 ¢ ¢
Age of majority is Every person domiciled The age of majority being
regulated by the in India shall attain the 18 years, a person lessthan
Indian Majority Act, age of majority on the that age even by a day would
1875. completion of 18 years be minor for the purpose of
of age and not before. contracting.
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Law relating to minords agree

1. A contract made with or by a minor is viod ab- initio

x A minor is not competent to contract and any agreement with or by a minor is void
from the very beginning.

Case Law: Mohori Bibivs. Dharmo Das Ghose (1903)

Facts: A, a minor had borrowed some money from B (a money lender) by
mortgaging his house. He became a major a few months later. The moneylender
moved to take possession of the minoro6s hlot

Judgement: A mortgage by a minor was void and B was not entitled to repayment
of money.
& J

2. No ratification after attaining majority

x A minor cannot ratify the agreement on attaining majority as the original
agreement is void ab initio and a void agreement can never be ratified .

3. Minor can be a Beneficiary or can take benefit out of a contract

x Though a minor is not competent to contract, he can be a beneficiary to the
contract .

4. A minor can always plead minority

x A minor can always plead minority and is not stopped to do so even where he has
taken any loan or entered into any contract by falsely representing that he was
major.

x Rule of estoppel cannot be applied against a minor.

x It means he can be allowed to plea his minority in  defence .

5. Liability for Necessaries

x A claim for necessaries supplied to a minor is enforceable by law.

x But a minor is not liable for any price that he may  promise and never for more
than the value of the necessaries.

x  There is no personal liability of the minor, but only his property is liable.
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To render mi n oestéites liable for necessaries two conditions must be satisfied.
[
v v
i. The contract must be for the goods ii. The minor must not have already a
reasonably necessary for his sufficient  supply of these
support in the station in life. necessaries.

Note : lhNecessaries mean those things that are essentially needed by a minor. They
do not include luxuries or costly or unnecessary articles.

6. Contract by Guardian & how far enforceable

x Where the guardian enters into a contract for the minor, which is within his
competence and for the benefit of the minor, such a contract will be valid and
enforceable by the minor.

7. No Specific Performance

x A mi n oagfesment being absolutely void, there can be no question of the
specific performance of such an agreement.

8. No insolvency
x A minor cannot be declared insolvent

9. Partnership

A minor being incompetent to But as per Section 30 of the Indian
contract cannot be a partnerin a Partnership Act, Minor can be admitted
partnership firm, to the benefits of partnership.

10. Minor can be an Agent

x A minor can act as an agent.

x  But he will not be liable to his principal for his acts.

x A minor can draw, deliver and endorse negotiable instruments without himself
being liable.

11.Minor cannot bind parent or guardian

x A minor is not capable of binding his parent or guardian, even for necessaries.
x  They will be held liable only when the minor acts as their agent.

Deepika Rath Copyright© CADeepika Rathi q




INDIAN CONTRACT ACT1872

Hello Everyone !! m Enroll in Business Law Classes on

How are u all ?2? www.ultimateca.com

12. Joint contract by Minor and Adult
x  The adult will be liable on the contract and not the minor.
13. Surety (Guarantor) for a Minor

x When an adult gives a guarantee on behalf of a minor, then the adult is liable to
the third party asif there is direct contract between the surety and the third

party.
14. Minor as Shareholder

A Minor cannot be If by mistake he But a minor may, acting though

a shareholder of becomes a member, the his lawful guardian become a

the company. company can rescind the shareholder by transfer or
transaction and remove transmission of fully paid shares
his name from register to him.

15. Liability for Torts

x A tort is a civil wrong.
x A minor is liable for tort, unlessthe tort in reality is a breach of contract.

B. Person of Sound Mind

Section 12 : A person issaid to be of sound mind for the purposes of making a
contract if

v v
atthe time when he makes it is And of forming a rational judgement as
capable of understanding it toits effect upon his interests.

x A person who is usually of unsound mind, but occasionally of sound mind, may
make a contract whenhe is of sound mind.

x A person who is usually of sound mind, but occasionally of unsound mind, may not
make a contract when he is of unsound mind.

Position of unsound mind person making a contract

$

A contract made by a person of unsoundmind is void.
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\
W

C. Contract by Disqualified Persons

x There are also other persons who are disqualified from contracting, partially or
wholly, so that the contracts by such person are void.

x Incompetency to contract may arise from political status, corporate status,
legal status, etc.

x  The following persons fall in this category :

Foreign Sovereigns and Ambassadors

Alien enemy

Corporations

Convicts

Insolvent etc.

2.Free Consent

<K<K

Consent is not free when it is caused by

Coercion Undue influence Fraud Mistepresentation Mistake
Effect
Contract is Voidable Contract is Void
Bilateral Mistake Unilateral Mistake
As to subject matter Possibility of performance
Nature of Contract As to identify of person
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Consent (Section -13): I'bTwo or more persons are said to consent when they
agree upon the same thing in the same sense.

Same trhustn g|gd if the partiesto A contract cannot arise in the absence of
be understood as the contract do consent.
the whole content not agree in the /\
of the agreement. same sense, there
cannot be consent. Consent may Only free consent is
be free or necessary for the
not free validity of a contract.

Free Consent (Section -14): Y Consent is said to be free when it is not caused by

Undue Influence Misrepresentation
| )

When consent to an agreement is caused by these

! v

The agreement is a contract voidable at the option of the party Contract
whose consent was so caused becomes void
3.Elements Vitiating Free Consent

I. Coercion (Section 15) Coercion is
Committing or the unlawful detaining or with the intention of
threatening to commit OR threatening to detain any |45p causing any person to
any act forbidden by property to the prejudice enter into an
the India Penal Code of any person whatever agreement. o

In case of Coercion, it is not necessary that it should proceed from a party to a
contract neither it is necessary that coercion must be done onthe other party.

Effects of coercion under section 19 of Indian Contract Act, 1872

|
v 3

| Il
Contract induced by coercion is A person to whom money has been paid
voidable at the option of the party or anything delivered under coercion
whose consentwas so obtained. must repay or return it. (Section 72)
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Threat to commit suicide o Whether is it coercion ?

x A threat to commit suicide will be regarded as coercion.

[I.  Undue Influence (Section 16)

A contract is said to be wheradthecrelationd gubsisting d u
between the parties are such that

v v
one of the parties is in a position to and he uses that position to obtain an
dominate the will of the other unfair advantage over the other

The essential ingredients under this provision are

x A person can be influenced by the other when a near  relation between the two exists.

x Relation between the parties exist in such a mannerthat one of them is in a position to
dominate the will of the other.

A person is deemed to be in such position in the following circumstances:

Real and apparent Fiduciary Mental distress Unconscionable

authority relationship bargains
An undue influence can
Where a person Where relation of be used against a Where one of the
holds a real trust and person to get his parties to a
authority over the confidence exists consent on a contract contract is in a
other between the where the mental position to
parties to a capacity of the dominate the will of
contract. person is temporarily the other and the
or permanently contract is
affected by the apparently
reason of mental or unconscionable
bodily distress,
illness orof old age.
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x Where the person is in a positionto influence the will of the other in getting consent, must
have the object to take advantage of the other.

When a party to contract decides to avoid the contract onthe ground of undue influence, he
has to prove that: -

The other party is in the other party actually Transaction is unfair
position to dominate used his position to or unconscionable.
his will obtain his consent

Effect of undue influence - (Section 19A)

/\

The agreement is acontract AAny such contract may be set aside
voidable at the option of the party either absolutely or,
whose consent was so caused. Alf the party who was entitled to avoid it

has received any benefit thereunder,
upon such terms and conditions as to the
Court may seem just.

lll.  Fraud (Section 17)

Fraud meansany of the following acts done with an intention to deceive the will of the
other

a. False Suggestion

b. Active Concealment of facts

c. Promise without intention of performing

d. Other act fitted to deceive

e. Act or omission which law specially declares to be fraudulent

Essential elements of the fraud

A There must be arepresentation or assertion and it must be false .

Silence is fraud in following situations explanation of section 17

/\;

There is duty to speak. When silence is equal to speech.
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must be related to afact.

should be made before the conclusion of the contract with the

Representation intention to induce the other partyto act uponit.

should be made with a knowledge of its falsity or
without belief in its truth or recklessly not -caring
whether it is true or false.

must have been induced to act upon the representation
or assertion.

must have relied uponthe representation and must have

Other Party been deceived.

acting onthe representation must have consequently
suffered aloss.

Effect of Fraud upon validity of a Contract

The contract is voidable at option of the Remedies
party defrauded

y v v v
Exception Rescind the Sue for Insist on performance
l contract damages of contract

In the following cases, contract is not voidable

SO T

i. If the party whose consent was ii. A fraud which did not cause the
caused by silence which amounting to consent of the party to
fraud, had the means of discovering agreement.
the truth with ordinary diligence
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IV. Misrepresentation (Section 18)

A v v

Statement of fact, which When there is a breach When a party causes, even
of false, would constitute of duty by a person though done innocently, the
misrepresentation without any intention to other party to the

deceive which brings an agreementto make a mistake
advantage to him as to the subject matter

If the maker believes it to
be true but which is not
justified by the
information he possesses

Difference between Coercion and Undue Influence

Basis of Coercion Undue Influence
Difference

Nature of A ltinvolves the physical force or It involves moral or mental
action threat. pressure

A The aggrieved party is compelled to
make the contract against its will.

Involvement of
criminal action

It involves committing or threatening to
commit and act forbidden by Indian
Penal Code or detaining or threatening
to detain property unlawfully.

No such illegal act is committed
or a threat is given.

Relationship
between parties

It is not necessary that there must be
some sort of relationship between the
parties.

Some sort of relationship
between the parties is absolutely
necessary.

Exercised by
whom

Coercion need not proceed from the
promisor nor need it be the directed
against the promisor. It can be used
even by a stranger to the contract.

Undue influence is always
exercised between parties to the
contract.

Enforceability

The contract is voidable at the option
of the party whose consent has been
obtained by the coercion.

Where the consent is induced by
undue influence, the contract is
either voidable or the court may
set it aside or enforce it in a
modified form.

Position of
benefits
received

party.

In case of coercion where the contract
is rescinded by the aggrieved party, as
per Section 64, any benefit received
has to be restored back to the other

The court has the discretion to
direct the aggrieved party to
return the benefit in whole or in
part or not to give any such
directions.

Deepika Rath

Copyright© CADeepika Rathi




INDIAN CONTRACT ACT1872

Enroll in Business Law Classes on
www.ultimateca.com

\
W

Hello Everyone !!
How are u all 7?

Distinction between fraud and misrepresentation

Basis of Fraud Misrepresentation

difference
Intention To deceive the other party by There is no such intention to
hiding the truth. deceive the other party.
Knowledge of The person making the suggestion The person making the statement
truth believes that the statement as believes it to be true, although it is
untrue. not true.
Rescission of the The injured party can repudiate The injured party is entitled to
contract and claim | the contract and claim damages. repudiate the contract or sue for
for damages restitution but cannot claim the
damages.
Means to discover | The party using the fraudulent act Party can always plead that the
the truth cannot secure or protect himself injured party had the means to
by saying that the injured party discover the truth.
had means to discover the truth.

Mistake
|
Mistake of Law Mistake of Fact
Mistake of Indian Law v L
Bilateral Unilateral
l
. . v 4
»  Mistake of Foreign Law NViStakes as Mistakes as _
to subject to possibility _| Identity of
matter of person
performance
- Quality
Character of
Legal > written
—| Existence document
Physical
—  ldentity
= Title
— Price
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x Mistake may be defined as innocent or erroneous belief which leads the
party tomisunderstand the others .

Mistake

Mistake may be either

/\.

Mistake of Law Mistake of fact

/\. /\

Mistake of Indian Mistake of Foreign Bilateral Mistake Unilateral Mistake
Law Law

A Where both the
parties to an

Section 22,

Such a mistake A contract is not

is treated as

A person cannot
be allowed to get

any relief on the
ground that it had
done a particular

mistake of fact
and the
agreement in

agreement are
under a mistake
as to a matter of
fact essential to

voidable merely
because it was
caused by one of
the parties to it

act in ignorance of
law.

the agreement,
there is a
bilateral mistake.

being under a
mistake as to a
matter of fact.

such a case is
void.

A The agreement is
void (Section 20).

Cases of Bilateral Mistakes

(i) Mistake as to the quality of the subject -matter .
(i) Mistake as to the existence of the subject -matter .
(i) Mistake as to the identity of the subject -matter .
(iv) Mistake as to the title of the subject -matter .

(v) Mistake asto the price of the subject -matter .

(vi) Mistake as to the quantity of the subject -matter .
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4.Legality of Object and Consideration

Which considerations and objects are lawful, and those which are not (Section
23):

As per Section 23 in following cases the consideration or object of an agreement is
said to be unlawful

1. When consideration or object is forbidden by law

Acts forbidden by law are those  which are
- punishable under any statute as well as
- prohibited by regulations or  orders

2. When consideration or object are of such a nature that if permitted it
would defeats the provisions of law

If the consideration or the object of an agreement is of such a nature that
not directly but indirectly, it would defeat the provisions of the law

Agreement is void

3. When it is fraudulent

Agreements which are entered into to promote fraud ‘-m

4. Injury

x The general term 0 i n j meansoriminal or wrongful harm.

x The object or consideration is unlawful as it involves injury to the person or
property of another.

5. When Consideration is Immoral

6. When Consideration is opposed to public policy ( for the good for the community)

Some of the agreements which are held to be opposed to public policy are -

1.Trading with the Enemy

Entering into an agreement with a person from a country with whom India is at
war Y Void

Deepika Rath Copyright®© CADeepika Rathi n




\) INDIAN CONTRACT ACT1872
-
Hello Everyone ! Enroll in Business Law Classes on
How are u all ?2? www.ultimateca.com
2.Stifiling Prosecution

This is a pervasion of the natural course of law, and such contracts are h\Void
The principle is that one should not make a trade of felony.

The compromise of any public offence is generally bl llegal.

However, a statutory list of compoundable offences and an agreement to drop
proceeding relating to such offences with or without the permission of the Court,
as the case may be, in consideration the accused promising to do something for the
complainant, is not opposed to public policy.

x In case of an uncompoundable offence, it is HVoid.

X
X
X
X

3.Maintenance and Champerty

1. Maintenance agreement:His when a person promises to maintain a suit in which
he has no real interest .

2. Champerty :hH is when a person agrees to assist another party in litigation for a
portion of the damages or proceeds.

The agreement for supplying funds by way of Maintenance or Champerty is valid

unless
It is unreasonable so as to A 1t is made by a malicious motive and
be unjust to other party A Not with the bonafide object of
assisting a claim believed to be just.

4. Trafficking relating to Public Offices and Titles

A An agreement to trafficking in public office is opposed to public policy, as it

interferes  with the appointment of a person best qualified for the service of the
public.

A Public policy requires that there should be no money consideration for the
appointment to an office in which the public is interested .

A Examples of agreements that are void
0 An agreement to pay money to a public servant in order to induce him
to retire from his office so that another person may secure the appointment
is MHVoid.
0 An agreement to procure a public recognition like Padma Vibhushan for
reward is hVoid.
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5.Agreements tending to create Monopolies

Agreements having for their object the establishment of monopolies are opposed
to public policy and therefore I'hVoid.

6.Marriage brokerage Agreements

An agreement to brokerage marriage for rewards is 'hVoid.

7.Interference with the course of Justice

An agreement whose object is to induce a judicial or state officials to act corruptly
and interfere with legal proceedings.

8.Interest Against Obligation

Agreements which tend to create interest against obligation are yVoid.

9.Consideration Unlawful in Part

Section 24 : If any part of asingle consideration for one or more objects, or any one
or any part of any one of several considerations for a single object, is unlawful, the
agreement is M\Void.

5.Void Agreements

Expressly declared Void Agreements

1 [Made by incompetent parties | 6 | Agreementin restraint of marriage
(Section 11 (Section 26)
2 | Agreements made under Bilateral 7 | Agreements in restraint of trade
mistake of fact (Section 20) (Section 27)
3 | Agreements the consideration or 8 | Agreement in restraint of legal proceedings
object of which is unlawful (Section (Section 28)
23)
4 | Agreement the consideration or 9 [ Agreement the meaning of which is
object of which is unlawful in parts uncertain (Section 29)
(Section 24)
5 | Agreements made without 10 [ Wagering Agreement (Section 30)
consideration (Section 25)
11 [ Agreements to do impossible Acts
(Section 56)
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I. Agreement in restraint of Marriage (Section 26)
A Every agreement in restraint of marriage of any person other than a minor, is void.
II.  Agreement in restraint of Trade (Section 27)

A An agreement by which any person is restrained from exercising a lawful
profession, trade or business of any kind, is to that extent Void.

Exception to rule that an R

Agreement in Restraint Statutory Provisions _ _
of Trade is void Indian Partnership Act

1932

lll.  Agreement in restraint of Legal Proceedings (Section 28)

x An agreement in restraint of legal proceeding means an agreement
I
v v
By which any party thereto is which abridges the usual period for
restricted absolutely from enforcing OR starting legal proceedings.
his rights under a contract through
a Court

x A contract of this nature is void

Exception

! | )
a. A contract by which the parties agree b. A contract by which the parties agree to
that any dispute between them in respect refer to arbitration any question between
of any subject shall be referred to them which has already arisen, or which may
arbitration and that only the amount arise in future, is valid; but such a contract
awarded in such arbitration shall be must be in writing.
recoverable is a valid contract.
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IV. Agreement the meaning of which is uncertain (Section 29)

A An agreement, the meaning of which is not certain, is Y Void.
A But, where the meaning thereof is capable of being made certain, the agreement
is MValid

V. Wagering Agreement (Section 30)

A Wagering agreement is an agreement involving payment of a sum of money upon
the determination of anuncertain event.

A An agreement by way of a wager is M\Void.

A But if one of the parties has control over the event, agreement is not a wager.

00T i EGA O DPAU ITTAU T0O I

Promise must Conditional on an event
happening or not happening

Uncertainty of event

Essentials of a Wager _ )
Two parties - each must stand to win or lose

Common intention to bet at the time of making
the agreement

No interest in the event except for stake

Transactions Similar to Wager (Gambling)

Lottery Transactions Crossword Puzzles and Competitions
AA game of chance and not of skill or A Crossword puzzles 'y in which prizes
knowledge. depend upon the correspondence of the
APrime motive of participant is gambling, c omp et isoluiondwith a previously
the transaction amounts to a wager. prepared solution kept with the editor of
AThe person responsible for running the a newspaper is a lottery and therefore, a

lottery will not be punished under the wagering transaction .

Indian Penal Code A Crossword puzzles, picture competitions
A Section 294A of IPC: b Lotteries are and athletic competitions where prizes
illegal and even collateral transactions to are awarded on the basis of skill and
it are tainted with illegality intelligence are the games of skill and

hence such competitions are valid.
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Crossword puzzles, picture competitions and athletic competitions where prizes are
awarded on the basis of skill and intelligence are the games of skill and hence such
competitions are valid. According to the Prize Competition Act, 1955 prize
competitions in games of skill are not wagers provided the prize money does not
exceed Rs.1,000.

Crossword Puzzles and Competitions
Case Law: State of Bombay vs. R.M.D. Chamarbangwala AIR (1957)

Facts of the Case : A crossword puzzle was given in magazine. A solved his
crossword puzzle and his solution corresponded with previously prepared solution
kept with the editor .

Held : This was a game of chance and therefore a lottery (wagering transaction) .

Speculative Transactions Horse Race Transactions
An agreement or a share market A horse race competition where
transaction where prize payable to the bet winner is
- the parties intend to settle the less than Rs.500 is a wager.

difference  between the contract
price and the market price of

- certain goods or shares on a
specified day, is a gambling and

- hence void.

Transactions resembling with wagering transactions but are not void

Chit Fund

A Chit fund does not come within the scope of wager u/s 30.

A In case of a chit fund, a certain number of persons decide to contribute a fixed sum for a
specified period and at the end of a month, the amount so contributed is paid to the lucky
winner of the lucky draw.

Commercial transactions or share market transactions

In these transactions in which
Mdelivery of goods or shares is intended to be given or taken, do not amount to wagers.

Deepika Rath Copyright®© CADeepika Rathi q




\
W

Hello Everyone !!
How are u all 7?

Games of Skill and Athletic Competition

INDIAN CONTRACT ACT1872

www.ultimateca.com

Enroll in Business Law Classes on

ar e not

wager s

A Crossword puzzles, picture competitions and athletic competitions where prizes
are awarded on the basis of skill and intelligence are the games of skill and hence
such competition are valid.

A According to the Prize Competition Act, 1955 prize competition in games of skill

provided

the prize money

Contract of Insurance

A contract of insurance is a type of contingent contract and is valid under law and
these contracts are different from wagering agreements.

Basis
1 | Meaning

Contracts of Insurance

It is a contract
the loss.

to indemnify

Distinction between Contract of Insurance and Wagering Agreement

Wagering Agreement

It is apromise to pay moneyor mo n e
worth.  on the happening or non-
happening of an uncertain event.

2 | Consideration

The crux of insurance contract

There is no consideration between the

sought to be insured.

is the mutual consideration |two parties . There is just gambling for
(premium  and  compensation | money.
amount).
3 |Insurable Insured party has insurable [There is no property in case of
Interest interest in the life or property |wagering agreement.

There is betting on ot h e liféd &and
properties .

4 | Contract of
Indemnity

Except  life  insurance, the
contract of insurance
indemnifies the insured person
against loss.

Loser has to pay the fixed amount on
the happening of uncertain event.

5 | Enforceability It is valid and enforceable It is void and unenforceable
agreement.
6 | Premium Calculation of premium is based |No such logical calculations are
on scientific  and actuarial | required in case of  wagering
calculation of risks. agreement.

7 | Public Welfare

They are beneficial to the

Society

They have been regarded as against
the public welfare .
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Unit - 4 : Performance of Contract

Liability of Time flace Performance Chqn;ractsd Discharge
Joint 0 of Reciprocal Which nee

i Performance not be e
Promisor & Promises contract

Promisee of Promise Performed

Rights of Joint Agreement to do
Promisees Impossible Acts

1.Performance of Contract

x Meaning : Fulfilment of obligations to the contract

x Section 37 : The parties to a contract must either perform, or offer to
perform, their respective promises unless such performance is dispensed with or
excused under the provisions of the Contract Act or of any other law.

Types: As per Section 37, 0 Per f oroh&o o ¢ r may bed:-

A. Actual Performance B. Offer to perform or attempted
l performance ortender of performance
v

Where a party to a contract has When the performance becomes due,
- done what he had undertaken to do - the promisor offers to perform his

or obligation but
- Either of the parties have fulfilled - the promisee refuses to accept the

their obligations performance.
- under the contract within the time

and in the manner prescribed.

2.Conditions to be Satisfied for a Valid Tender or Attempted Performance

It must be
I
v v v v
[ Unconditional ] Made at Reasonable [For whole obligation ]
proper time opportunity  to
and place examine goods
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3.By Whom a Contract may be Performed (Section -40,41,42)
v v v v v
Promisor Legal Agent Third Persons Joint Promisors
Himself Representatives (Section 41) (Section 42)

Y

(Section 40)

1. Promisor Himself

If there is something in the contract to show that
- it was the intention of the parties that the promise
should be performed by the promisor himself,

Contracts which involve the exercise of

- personal skill or

- diligence, or

- which are founded on personal confidence between
the parties

2. Agent

Then such promise
must be performed
by the ThPromisor

Must be performed
by the promisor
himself

Where personal consideration is not the foundation of a contract,the promisor
or his representative may employ a competent person to perform it.

3. Legal Representatives

A contract which involves the use of personal skill or is founded on personal
consideration comes to an end on the death of the promisor.

As regards any other contract the legal representatives of the deceased promisor
are bound to perform it unless a contrary intention appears from the contract
(Section 37, para 2).

But their liability under a contract is limited to the value of the property they
inherit from the deceased.
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4. Third Persons : Effect of accepting performance from third person
Section 41

x When a promisee accepts performance of the promise from a third person, he
cannot afterwards enforce it against the promisor.

x  That is, performance by a stranger, if accepted by the promisee, this results in
discharging the promisor, although the latter has neither authorised not
ratified the act of the third party .

x  Example : A received certain goods from B promising to pay Rs. 100,000/ -.
Later on, A expressed his inability to make payment. C, who is known to A, pays
Rs. 60,000/- to B on behalf of A. However, A was not aware of the payment.
Now B is intending to sue A for the amount of Rs.100,000/-. Therefore, in the

present instance, B can sue only for the balance amount i.e., Rs.40,000/- and not
for the whole amount.

5. Joint promisors (Section 42)

x When two or more persons have made a joint promise, then unless a contrary

intention appears by the contract, all such persons must jointly fulfil the
promise.

x If any of them dies b his legal representatives must, jointly with the
surviving promisors, fulfil the promise.

x If all of them die I'hthe legal representatives of all of them must fulfil the
promise jointly .

4.Distinction between Succession and Assignment

Succession Assignment

A In case of succession both the A In case of assignment, the benefit
burden and benefits attaching to of the contract can only be assigned
the contract are succeeded by but not the liabilities.
process of law. A Benefit is coupled with a liability OR

A However, the successor's liability is when a personal consideration is
limited to the extend to the involved, then benefit cannot be
property inherited by him. assigned.
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5.Liabaility of Joint Promisor & Promisee

[ Devolution of Joint Liabilities (Section 42) ]

x If two or more persons have made a joint promise, ordinarily all of them
during their life -time must jointly fulfil the promise.

x After death of any one of them,:.'h his legal representative jointly with the
survivor or survivors should do so.

x After the death of the last survivor :I'h the legal representatives of all the
original co-promisors must fulfil the promise.

Section 42 deals with voluntary discharge of obligations 4y joint, promisors.

[ Any one of Joint promisors may be compelled to perform (Section 43) ]

x  When two or more persons make a joint promise,
- the promisee may, in the absence of express agreement to the contrary,
compel
- any one or more of such joint promisors to perform the whole of the
promise.

x  Each promisor may compel contribution & Each of two or more joint promisors
may compel every other joint promisor to contribute equally with himself to
the performance of the promise, unless a contrary intention appears from the
contract .

(if one of the joint promisors is made to perform the whole contract, he can
call for a contribution from others)

x Sharing of loss by default in contribution :- |If any one of two or more
joint promisors makes default in such contribution, the remaining joint
promisors must bear the loss arisingfrom such default in equal shares.

[ Effect of release of one joint promisor (Section 44) ]

Where two or more persons have made a joint promise, a release of one of such joint
promisors by the promisee

T

Does not discharge the other Neither does it free the joint promisors
joint promisor or joint promisors, so released from responsibility to the
other joint promisor or promisors.
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Other joint promisor(s)
are not released from
their liability

Promiseereleases one or

more of joint promisors

[ Right of Joint  Promisees (Section 43) ]

The released Joint

promisor(s) remains liable
to other joint promisor(s)

0 Wh eamerson has made a promise to two or more persons joi