QUESTIONS FOR PRACTICE

. . in the fArva in favour ~¢
01 State the wodes by whith a partner wiay transrer his interest in the Nrm in avour of
Ev PEVSOV /r;'er the lndion Partnership Act, 2932 wWhat are the rights of cuc),

I OTreEr Persls WA tne LA ! Lnevs )

2 transferee?
fthe Indian Partrership Act, 1932 provides that a share in a partnershy
[

Sol. Section 29 ) onchip i |
vle like any other property, but as the portnership rvelationsnip is vased op,

vnutaal confidence, the assignee of a partrer's interest by sale, mortgage or otherwise
cannot enjoy the same rights and privileges as the original partrer.
The rights of such a transferee are as follows:
(1) During the continuance of partnership, such transferee is not entitled
‘a) to interfere with the conduct of the business,
(b) to require accounts, or
(c) to inspect books of the firm.

He is only entitled to receive the share of the profits of the transferring partner and
he is bound to accept the profits as agreed to by the partners, i.e., he cannot challenge
the accounts.

(2) On the dissolution of the firm or on the retirement of the transferring partner,
the transferee will be entitled, against the remaining partners:

(a) to receive the share of the assets of the firm to which the transferring partner
was entitled, and

(b) for the purpose of ascertaining the share, he is entitled to an account as from
the date of the dissolution. '

By virtue of Section 31, no person can be introduced as a partner in a firm without
the consent of all the partners.

A partner cannot by transferving his own interest, make anybody else a partner in his
place, unless the other partners agree to accept that person as a partner. At the same
time, a partner is not debarved from transferring his interest.

A partner’s interest in the partnership can be regarded as an existing i d
tangible property which can be assigned. Ing interest a

Q2. whether a wiinor may be admitted in the busines

- s of a part v :
rights of a minor in the partnership firm, partnership firm? Explain the

;aSar?xer n a firm, he'can nonetheless be admitted to the
ection 30 of the Indian Partnersh{p Act, 1932. [n other

hare in the partnership profits.
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Q3.

Sol,

»

hen this h
When this has been done and it can be done with the consent of all the partners

then the rights S ,
S llows: gnts and liabilities of sych partner will be governed under Section 30

Rights:
(1) A minor partner has g right to his agreed share of the profits and of the firm.
(i) He can have access to, inspect and copy the accounts of the firm.

(iii) He ca.n S“‘f the partners for accounts or for payment of his share but onl
severing his connection with the firm, and not otherwise.

y when

(iv) On attaining majority, he may within 6 months elect to become a partner of
not to become a partner. If he elects to become a partner, then he is entitled to
the share to which he was entitled as a minor. If he does not, then his share is
not liable for any acts of the firm after the date of the public notice served to
that effect. S ‘ : ¢

M/s XYZ & Associates, a partnership firm with X, Y, Z as senior partners were engaged
in the business of carpet manufacturing and exporting to foreign countries. On 25th
August, 2018, they inducted Mr. G, an expert in the field of carpet manufacturing as
their partner. On 10th January 2020, Mr. G was blamed for unauthorized activities
and thus expelled from the partnership by united approval of rest of the partners.

Examine whether action by the partners was justified or not?

What should have the factors to be kept in mind prior expelling a partner from the

firm by other partners according to the provisions of the Indian Partnership Act,

1932?

Provision
Expulsion of a Partner (Section 3
od from a firm by a majority of partners except in exercise,

ferved by contract between the partners.

3 of the Indian Partnership Act, 1932):

A partner may not be expell
in good faith, of powers con
The test of good faith as required under Section 33(1) includes three things:
O The expulsion must be in the interest of the partnership.

O The partner to be expelled is served with a notice.

O He is given an opportunity of being heard.

If a partner is otherwise expelled, the expulsion is null and void.

Analysis and conclusion

partners of M/s XYZ & Associates, a partnership firm to expel Mr.

() Action by the
) Action by justified as he was expelled by united approval of the

G from the partmerslnip was

| ey . ,, |
| Indian Partnership Act, 32— - m‘




partners exercised in good faith to protect the interest of the pgyy

Nersh;
Y ! p 00/
the unauthorized activities charged against Mr. G. A proper notice angd Opp%””:
of being heard has to be given to Mr. G.

J/.

(i) The following are the factors to be kept in wmind prior expel ling part,,
the firm by other partners: t

() the power of expulsion must have existed in a contract between ¢, Pars

(6) the power has been exerciced by a majority of the partners; 4, “
(¢) it has been exercised in good faith.

/@j@ A, Band C are pbartners n q fi

rm. As per terms of the partnership deeq, 4 B

t0 20 percent of the partnership property and profits. A retives from the fiy, a:h?’"

. ' ::ter'l; dags. B and C continye business of the firm without settling ACCOUn e Ex';

€ rights of A’s legal e vesentatives against the firm under ¢ ’ N

, Act, 1932% I P ‘ g ¢ Indian p AWtney,
Sol.
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Provision v
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Sol.
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e AN SIX months elay 5gﬂ/f;""
Clected ¢, become or not t0 W;’:"
r of Matep/y( to M/s ABC & (0 ’
ue. )
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As per Hﬁ‘e provisions of Section 30
within six months of his ,
peen admitted to the b,

o (5) o theTadian Partnership Act, 1352, at ang time
alning majority, or of his obtaining knowledge that he had

give public notice that |, fits of partnership, whichever date is later, such person may
¢ has elected to become or that he has elected not to becowe a

artner in the firm . '
P »and such notice shall determine his position as regards the fiirwn.

However, if he fails to give s ' ’
’ ' el . on the
expivy of the said six months. notice, he shall become a partner in the firw Gn

mi 'thi fi
f:/\/f:i P\{sm:(rlf\iicow;(es-a Partner by his failure to give the public notice within specitied
me, gnts and liabilities as given in Section 30(7) are as follows:

/8 He b@COW\_eS personally liable to third parties for all acts of the firm done since he
Mwas admitted to the benefits of partnership.

B) His share in the property and the profits of the fi 1 o same to which

he was entitled as a minor.

Analysis and conclusion

(i) In the instant case, since, X has failed to give a public notice, he shall become a
partner in the M/s ABC & Co. and becomes perg\oma{lg liable to Mr. L, a third
party. ’

(ir) (lﬁtln.e light of the provisions of Section Bo(7) read with Sectio@of the Indian
Partnership Act, 1932, since X has failed to give public notice that e has not
elected to not to become a partner within six months, he will be deemed to be a

partner after the period of the above six months and therefore, Mv. L can recover
his debt from him also in the sawe way as he can vecover from any other partner.

Q6. Mr. A (transferor) transfer his share in a partnership firm to Mr. B (transferee). Mr. B is
not entitled for few rights and privileges as Mr. A (transferor) is entitled thevefov. Discuss
in brief the points for which Mr. B is not entitled during continuance of partnership?

Sol.

Provision
g of Indian Partnership Act, 1932, a transfer by a partner of his

her absolute or by mortgage, or by the creation by him of a
does not entitle the transferee, during the continuance of the
firm, to interfere in the conduct of business, or to require accounts, or to inspect the
books of the firm, but entitles the transferee only to receive the share of profits of the
transferring pavtner, and the transferee shall accept the account of profits agreed to

by the partners.

Analysis and_conclusion
In the given case during the conti
entitled:

As per Section 2
interest in the firm, eit
charge on such interest,

nuance of parthership, such transferee Mr. B is not

he Indian Partnership ACt_'@E% —
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@ of the business

2 e interfere with the conduct ¢

D 0 require accounts

<2 to J'\slz'e;r books of the firm.

However. M B s onlu entitled to receive the share of the profits of the trang
Partner and he s bound fo accept the profits as agreed to by the Partinep .h."’\g
CANNOT Chalignad the aecounts, " ¢
AN ana D owere rartners n a firn The firm ordered JR Limited to su

. . . Ppl
Fanatwre. £ dies, and M and N continues the business in the firm’s name. The ﬁ'hi ”T‘:‘
|

ive anu notice about P's death to the public or the persons deah'ng With the £
T ” . . \ ) . Iy
ne fuanitwre was aelivered to the firm atter P's death, Fact about his deatlr\ wag khom
N N . . ~ A . W
at the time of delivery. Afterwards the firm became insolvent and faileq th
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Explain with reasons:

-\

Whether s private estate is liable for the price of furniture purchased by the fi,,
't make any difference if JR Limited supplied the furniture ¢, t

g that all the thiee partners are alive?

\

Provision

According to Section 35 of the Indian Partnership Act, 1932, where under a contrat
between the partners the firm s not dissolved by the death of a partner, the estate of
a deceased partner is not liable for any act of the firm done after his death.

Further, in order that the estate of the deceased partner may be absolved from liabilty
for the future obligations of the firm, it is not necessary to give any notice either to tht
public or the persons having dealings with the firm.

Analysis and conclusion

I the given question, JR Limited has supplied furniture to the partnership firm, “Hlejr
~- . . . . N A

P’s death The firm did not give notice about P’s death to public or people dealing wit

the flirva. Afterwards, the firm became insolvent and could not pay JR Limited

~ the light of the facts of the case and provisions of law:

Id not¥
(d ot

n

Since the delivery of furniture was made after P’s death, his estate wou
liable for the debt of the firm. A suit for goods sold and delivered wou
against the representatives of the deceased partner. This is because there WH
devt due in respect of the goods in P’s lifetime.

. X g fi"

N1t will not make any difference even if JR Limited supplied furnitureé to thn il

believing that all the three partners are alive, as it is not necessary to give anyt te’
either to the public or the persons having dealings with the firm, s0 th

A a
. t!’o“st |
the deceased partner way be absolved from liability for the future obligé |
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yocuss the liability of

[ fivwm [ov act ol
o

' “ Partner for the act of the fivm and liability o
l}?.’ll'f*\(‘i to third par

ties as pey Indian Partnerchip Act, 1952,
| pabilty of & partrer for actg of gy e (Section 25 of the Indian Part

4a32): EVETY Pavtner is fiable, jointly with ail the other partners and 4
for all acts of the firm done while he is a partner.

nership Act,
lso severally,

The partners are jofhtfy and se

o which
for all acts W
come under th

vevally vesponsible to thivd parties v :
€ scope of they expressyor r'v,:ph'e:d authority. This is because Fl/\a{, af; i?:
acts done within the scope of authority are the acts done towards the bustness of ©
T
The expression ‘act of firm' connotes an
partner or agent of the firm, which
firm. Again in order to bring a case

the fi

y act or omission by all the partners or byt 6;;‘\!:
gives vise to a right enforceable by or agains F
under Section 25, it is necessary that the act o

rm, n respect of which liability is brought to be enforced against a party, must
have been done while he was g4 partner.

Liability of the firm for wrongful acts of a partner and for misapplication by partners
(Sections 26 & 27 of the Indian Partnership Act, 1932): Where: by the wrongful act
or omission of a partner in the ordinary course of the business of a firm, or with the
authority of his partners, loss or injury is caused to any third party, or any penalty is
ncurved, the firm is liable therefore to the same extent as the partner.

A partner acting within his apparent authority receives wmoney or property from a
third party and wisapplies it, or a firm in the course of its business receives money or
property from a third party, and the wmoney or property is misapplied by any of the

partners wiiile it is in the custody of the firm, the firm (s liable to make good the loss.

&, D_eﬁr}é lmplied Authority. In the absence of any usage or custom of trade to the

/;"fﬁ«/tmrgJ the implied authority of a partner does not empower him to do certain
icts State the acts which are beyond the implied authority of q partner under the
provisions of the Indian Partnership Act, 193272

ol According to Section 19 of the Indian Partnershi

P ACt, 1932, subject to the provisions
of Section 22, the act of a partner which is done to carry on, in the usug

_ ) [ way, business
o the kind carvied on by the firm, binds the firm.

The authority of a partner to bind the firm conferved by this section i called s
wplied authority’

W the absence of any usage or custom of trade to the contyray,

. , Y, the mplied authority
“Mapartner does not empower him to-
@) submit q dispute relating to the business of the firm ¢, arbitration,

) open q banking account on behalf of the firm in his gy,

name;
(()

compromise or relinquish any claim or portion of g ¢(aim by the firm.

d) withdraw a suit or proceedings filed on behalf of the firm,

Ny -r;v"t’y‘l‘_“\i'r‘n Af_‘_, 1q32

o




(€) adwmit any liability in a suit or proceedings aga.f'nst the firm;
(f) acquire immovable property on behalf of the ﬁr.w\;

(9) transfer immovable property belonging to the firm; and

(W) epiter into partnership on behalf of the firm.

Q1P. f/r is one of the four partners in M/s XY Enterprises. He owes a sum of . .
0 his friend Mr. Z which he is unable to pay on due time. So, he wants to o, hi .n'
in the firm to Mr. Z for settling the amount. In the light of the provisions of by ,;;"q
Partnership Act, 1432, discuss each of the following: !

() Can Mr. M validly transfer his interest in the firm by way of sale?

(i) What would be the rights of the transferee (Mr. Z) in case Mr. M wapt. to 1,
from the firm after a period of & months from the date of transfer? :

Sol.

Provision
According to Section 29 of the Indian Partnership Act, 1932,

(1) Atransfer by a partner of his interest in the firm, either absolute or by mMOrtgagy ,
by the creation by him of a charge on such interest, does not entitle the transfyy,
during the continuance of the firm, to interfere in the conduct of business, o,
require accounts, or to inspect the books of the firm, but entitles the transfer

only to receive the share of profits of the transferving partner, and the trang

shall accept the account of profits agreed to by the partners.

e

(2) If the firm is dissolved or if the transferring partner ceases to be a partner, ti
transferee s entitled as against the remaining partners to receive the share of
assets of the firm to which the transferving partner is entitled, and, for the purpe
of ascertaining that share, to an account as from the date of the dissolution.

Analysis and conclusion

In the light of facts of the question and provision of law:

(i) Yes, Mr. M can validly transfer his interest in the firm by way of sale.

(i) On the retirement of the transferving partner (Mr. M), the transferee (Mr.2)"
be entitled, against the remaining partners:

(a) to receive the share of the assets of the Fim to which the transferving P~
was entitled, and

(b) for the purpose of ascertainin
the date of the dissolution,

frt
g the shave, he is entitled to an account
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sol.
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n, Rohan and Jay vy, part g e, furniture
hey have regular dealings it ners in a firm. The firm is dealer of‘ﬁce urni ;:: .
pusiness: On 30th June 201 ¢ M/s AB and Co. for the supply of furniture For't e
the firm has ordered M. AB) one of the partners, Mr. Jay died in @ roa'd accident.
May 2018, when Jay was gls, a?d Co. to supply the furniture for their busu'aess on 7!-45
firm's name after Jag's death, alive. Now Sohan and Rohan continue the business in the
the public or the persons d“ . Tp\e. firm did not give any notice about Jay's deat'h to
to the firm on 25 July 2 ealing with the firm. M/s AB and Co. delivered the furniture
time of delivery of Hd O18. The fact about Jay's death was known to them at the
Im'ce of furniture tgoo S. Afterwards the firm became insolvent and failed to pad the
,ﬁ?'rm for recovery o(; g\f A? and Co. Itlow M/s AB and Co. has filed a case against Q\e

. price of furniture. With reference to the provisions of Indian
P artner"shlp Act, 1932, explain whether Jay’s private estate is also liable for the price
of furniture purchased by the firm?

Provision
According to Section 35 of the Indian Partnership Act, 1932, where under a contract

between the partners the firm is not dissolved by the death of a partner; the estate of
o deceased partner is not liable for any act of the firm done after his death.

Further, in order that the estate of the deceased partner may be absolved from liability
for the future obligations of the firm, it is not necessary to give any notice either to
the public or the persons having dealings with the firm.

Analysis and conclusion

In the light of the facts of the case and provisions of law, since the delivery of furniture
was made after Jay’s death, his estate would not be liable for the debt of the firm. A suit
for goods sold and delivered would not lie against the representatives of the deceased

partner.
This is because there was no debt due in respect of the goods in Jay's lifetime. He

was already dead when the delivery of goods was made to the firm and also it is not
o cither to the public or the persons having dealings with

rtner (Section 35). 50, the estate of the deceased partner
future obligations of the firm.

necessary to give any notic
the firm on a death of a pa
may be absolved from liability for the

Partnership Firm. They were carrying their business

and Z are partners n a

successfully for the past several
their personal issue and X's wife was hurt badly. X got angry on the incident and he

convinced Z to expel Y from their partnership firm. Y was expelled from partnership
without any notice from X and Z. Considering the provisions of the Indian Partnership
Act, 1a32, state whether they can expel a partner from the firm. What are the

criteria for test of good faith in such circumstances?

years. Spouses of X and Y fought in ladies club on
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~— in good faith, of powers COn

Sol.
- Prfuwﬁ'or\
JA partner may not be ex

that
(1)

(i) the power has been

the power of cxpulsfon must

(iir) 1t ha
If al
interest of the busine

ith as requive
the

d is

The test of good fa
() The expulsion must be in
) The partner to be expelle
) He is given an 0ppP
If a partner is otherwise expe
Analysis and conclusion

Thus, according t
Partner Y is not valid.

what 15 the provision

pelled from a
ferved by c

exeycised by a m
¢ been exercised in good faith.

[ these conditions are not pres
cc of the firm.

ortunity of being heard.
lled, the expulsion is n

o the test of good faith as re

related to the effect of notic

f partners except iv. o,
. = e .

partmei’s. It s, thus, e Feigy

» Ei%e

“ntig|

ajority ©

firimm by a m
the

ontract between
din a contract between the partng,.

have existe
ty of the partners; and

ajori

e, The expulsion is not deewed to be in bonaf;
tde

d under section 33(1) includes three things:

interest of the partnership-
served with a notice.

ull and void.
qul'r'ed under Section 33(1), expulsion of

e to an acting partner of the firv

Q13
as per the Indian Partnership Act, 193%27

sol. Effect of notice to an acting partner of the firm
According to Section 24 of the Indian Partnership Act, 1932, notice to a partner who
habitually acts n the business of the firm of any matter relating to the affairs of the
firm operates as notice to the firm, except in the case of a fraud on the firm committed
by or with the concent of that partner.
Thue, the notice to one is equivalent to the notice to the rest of the partners of the
firm, just as a notice to an agent is notice to his principal.
Thic notice must be actual and not constructive. [t must further relate to the Firm's
buciness. Only then it would constitute a notice to the firm

014, Diccuss the provisions vegavding pevsonal prohts carned by a partney under the fndian
i-’arf.r\rr'.ﬁ'\fp Act, 19327

col. Personal profit earned by Partnexrs (Section 16 of the Indian Partnership Act 1432
According to coction 16, subject to contract between the partners

f the ﬁr“ﬂrar

If a partner derives any

from the use of the prope
v that

(a)

he chall account fo

profit for himself from any transaction 0
vty or business connection of the firm or t

proﬂt and pay it to the firm,;

he firm namé

sol-
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(b) If a partner capyigg
OF the ﬁl’MJ he SMHO;\CZH‘H bKSI"'\-eSS of the same nature ard wmpqu wWith #ﬁt
that business, ount for and Pay to tre firem oll profits ynode by riee v

“hodah a min
¢/ The%g OF Cannot be g Partrey |
trer [y

/ e benefits of Partngrshr'p ” Ref 9 firvn, b cor rorgtheless be sor THEG 0
. . Erﬂ' , .. .oy . . - . - Lrt
g r

) ’
p ) .
Y€ enjoyed by g wingr partrer.

s miror . Alnor portner
() ner ; . it
(1) has g right to hjc agreed share of the profits ard of tre 7

o Rights which can be enjoyed by 4

‘

/i He can have g -
(i1) ccess to, Inspect angd copy the accounts of the Firve.

ceounts or for payment of his share but only wrer
ne firvn, and not othermice.

\,‘-’-[}. He can sue the partreys for a
severing his connection with ¢

O
-

i) attaini iovr i

) O“b g majority, he may within 6 months elect to become partrer
to become a' partner. If he glects + becorne o partrer
share to which he was entitloy as a vainor.

, ther he (S ert

\1\

20 T

ot
Oy
vt
N
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iFhe'do ot, then his share is not liable for any acts of the firm after the daote of tre

State the liabilities of a wainor partrer both:
(s) Before attaining majority and
't) After attaining majority

() Liabilities of a minor partner before attaining majority: :
(a) The liability of the minor is confined only to the extent of his share in the
profits and the property of the firm.
() Minor has no personal liability for the debts of the firm incurred during hic
minority.
‘c) Minor cannot be declared insolvent, but if the firm s declared insolvent s
share in the firm vests in the Official Receiver/ Assignee.

(i) Liabilities of a minor partner after attaining majority:

Hithin & months of his attaining majority or on his obtaining knowledge that he had
been adpmitted to the benefits of partnership, whichever date is later, the minor partner
ras to decide whether he shall remain a partner or leave the firm.

where he has elected not to become partrer he way give public votice that he has
tlected ot to become partner and such notice shall determine his position as regards
¢ fiew. If he fails to give such notice he shall become a partner in the firm on the

“piry of the said six months.

"oy Partnership Act, 71q732 B S S - e mnﬁ&%‘
A e

>
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Q17 State the leqal pocttion ol a minoy partver altey attainiveg vrajority

() When he n’if‘ to becowe purh.rb‘ ul the came [irpn
() Whew he decide waot to becowe a paytniy
Sol. When he becomas parfm!r. I the winor becomes a paHV-r‘r on Wit tyy '/f:!!:y,:”h

by hie failure to give the public notice withiv specilied tivee, bis vights uyd habyly,, "
given m Section 50( 1) of the ndian Partnership Act, 1152, are ot folleyyye !

(4) He becomes personally liable to third parties for all acts of the firem dey, tirgy
ry

was admitted to the benefits of partrership. 4
(b) His share in the property and the profits of the firm vemains the copm, 4, Whin :
he was entitled as a minor. ’ ’
When he elect: vot to becowme a partner
(a) His rights and liabilities continue to be those of o winor up to the daty Girng
public notice. .
() His share shall not be liable for any acts of the firm done after the g, of
notice. B
(¢) He shall be entitled to sue the partners for his share of the property ong — 7
lﬂu y be noted that such minor shall give notice to the Registrar that b, ras f f

hag'rot become a partner.

W M. Mr. N and Mr. P were Pa”"ﬂw’ in a firm, wibich was dea‘r""(j n refram_ram
N On 1<t October, 2014, Mr P retived from partrership, but failed to qive pn,.bf.f "oty

o of his vetivement. After his vetivewent, Mr. M, Mr N and My F sisited o trade foir aps
(l @“i enquived about come vefvigevators vith latest techwiques Mr , wibho war bt
\

hic velvigevators with the new techniques vias impressed with the interactions of My

grd vequested fov the visiting card of the firm. The visiting card also ncluded the
/J’\HIMP ofl Mr. F a¢ a par!w:r even l,"'\(;ufﬂr. he had afreudq vetived My # _'.Uppfl!ﬂ o
refrigevators to the firen and could not vecover hic duer from the firm Now Mr | ‘ﬁ
wants to vecover the dues not only from the firm, but also fromm My P

.-'/

7 . ’
Analyse the above case in terms of the provisions of the (ndian Partnership Act 192 ?
and decide whether My P i« liable 1n this <ituation

Sol
Provision

A retiring partf\er continues to be liable to third party for acts of the firm after
vetirement until public notice of his retivement has been given either by himself of b
any other partrer But the retired partrer will not be liable to any third party if th

latter deals with the firm withgut knowing that the former was partner

Also of th tne v

AlS I W parvtnéribhap 1o at y

’ f’l poeat will, the partner bf giving notice 1y ‘Hl’"lr(f to all the frd

7 (A Fre TN 10 ) .

partr rtention to retive will be deewied to be vel / gy Wit
clieved as a partr

, | [
1V 1A 'a!r';‘w'f notice to thie effsrs

aa
-




ndi .
an Par‘tners}\[p Act, 1932, where a man holds himseir

out & ers _ :

¢ has assumed and upon, ¢, Fa,‘:: do it, he is then stopped from denying the character

,\n-ll;‘:f}_qﬁé conclusion of which creditors may be presumed to have acted
of . b

Mr. X- the Act and facts of the case, Mr. P (s also liable to

) les A N .
when the continuing
Act

guar "
s guarantee can be yev ked : ; . s archin
e evoked under the Indian Partnérsnit

-~= ~)
—

L .uscation of continu
Revoc (g gu , ¢ :

. ording to section _j guarantee (Section 38 of the Indian Partnership AT, 192
AcC 38, a continy, ‘
respect of the transaction of an?mwf\g Juarantee given to a firm or to third party i
voked as to future transa t'u’m is, in the absence of an agreement £o the CONTTATY.
7 the firm. Such change m ctions frzm the date of any change in the constitution
of : ay occur by th ] ; v, or ¢

. Y the d Fa partner, 0r &Y
eroduction of 4 new pariner. eath, or retirement of a partner, 9t =3

4 Comment on ‘the i, [

£, Comi e right to expel partner must be exercised in good faith’ unaer the

/ indian Partnership Act, 1932.

ol ,:\partner' may not be expelled from a firm by a majority of partners except in exerc Ise.
in good faith, of powers conferred by contract between the partners. It is, thus, essential

that:
() the power of expulsion must have existed in a contract between the partners;

(i) the power has been exercised by a majority of the partners; and

(i) it has been exercised in good faith.
£ all these conditions are not present, the expulsion is not deemed to be in b

interest of the business of the firm.

-/%?, R and S are the partners in M/S PQRS & Co., a partnership firm which deals in
brands. Due to the conflict of views between

ding of Washing Machines of various
partners, P & Q decided to leave the partnership firm and started competitive business

on 315t July, 2019, n the name of M/S PQ & Co. Meanwhile, R & S have continued
£ M/S PQRS & Co. in whic Q also has a share.

using the property in the name o g
in detail the rights of cf)gong/-/wﬁg' as per the

Based on the above facts, explain 2going
Indian Partnership Act, 1932 and comment on the following:

(i) Rights of P & Q to ctart a comp
(i) Rights of P & Q regarding their S

ona fide

etitive business.
hare in property of M/S PQRS & Co

vy on competing business (Section 36 of the Indian

Rights of outgoing partne’ to car
_p“"tnershfp Act, 1932)

“dian Partnership Act, 1932

saalllibFi— o - O kil dg a4 o —




il 3l #laat As - -
Arn outgoing partner padu Carvu on pusSIngss corapeting Wit that of Tre tire
- - o b - l‘ -
[} N L iy - - -~ " ~ - ".

mau advertise suih busirk£ss, out Supject C contract to the contrary, ne mg
- S J U ras

(a) use the Firm namée,

(b) represent himself as carrying on the business of the firm or

(c) solicit the custor of persons
be a partner.

r1)  Although this provf'sicr. has -'mposed somag restrictions on an outgo 5 pa
3 . . <=3 Party,,
a busingss competing with that _.b

-
i+ effectively pervaits him to carry on
th his partners that on his ¢

fiepn. However, the partner wmay agree wit :
Loy

to be so, he will not carry on a business similar to that of the firm wis:
- ] . . - . - - -""
specified period of within specified local liatts. Such an agreement will

in restraint of trade if the restraint 1S reasonable [Section 36 (2)]
Analysis and conclusion

Cropn the above, we can infer that P & Q can start competitive business in the ram,
of M/S PQ & Co after following above conditions in the absence of any agreement

Provision

Right of outgoing partner
the Indian Partrership Act. 2932)

in certain cases to share subsequent profits (Section 37+

mber of a firm has died or otherwise ceasu

pccording to Section 27, where any mée
to be partner, and the surviving or continuing partners carry on the business of ™

firyn with the property of the firm without any final settlement of accounts betwes
thewn and. the outgoing partner of hic estate, then, in the absence of a contract &
contrary, the outgoing partrer or hi¢ estate (s entitled at the option of himself o
representatives tO such share of the profits made since he ceased to be a partnér &

to the use of his share of the property of the firm or to interts ¥

wmay be attributable
the vate of six per cent per annum on the amount of his share in the property *"

firw
Aralysic and contlusion

v the instant case, P & () can share n property of M/s PQRS & Co keepind

f the above provisions

Q22. Explam v detail the circumstances which lead to liability of firm for wisapplicst’
partners as per provisions of the Indian Partnership Act 19432
So{ WhEYE
( t ertd fe”
(a) a partner acting within his apparent authority receives money 0¥ prop
a4 third party and misapplies it, or @
Busines? Lo¥

" \m
e N

s’ s+ iR aBes i i ,h

~

who were dealing with the firm before he cages




i+ may be observed that i ble to make good the loss.
pring out clearly an r'mPo,ftth:ork,"“ﬂs of the two clauses of Section 27 15
of misapplication of Woney by ﬁ;ﬁi ::sdlstfnctu’m between the two categories
se (a) covers t ' ’
Cg:-\origy) as Pal'"tn:i C:se Whlere a partner acts within his authority and due to his
A sapplies that mor\e) € receives money or property belonging to 4 third party and
n;\at the money sho f{dozproperty, For this provision to the attracted, it is not necessary
t - f " uld have actually come into the custody of the Firm.
on the © t e:\ and. th_e provision of clause (b) would be attracted when S
or property has come into the custody of the firm and it is misapplied by
partners.
the firm would be liable in both the cases.

designed to |
of cases E

uch money
any of the

>
‘«Mat do you mean by “implied authority” of the partners in a firm? Point out the
I

(4

\}tht of partner’s implied authority in case of emergency, referring to the provisions

of the Indian Partnership Act, 1932,

ol Implied Authority of Partner as Agent of the Firm (Section 1.9
of section 22, the act of a partner which is done to carry on,
of the kind carried on by the firm, binds the firm.

(1) The authority of a partner to bind the firm conferred by this section is called his

): Subject to the provisions
in the usual way, business

“implied authority’.
(2) In the absence of any usage or custom of trade to the contrary, the implied authority
of a partner does not empower him to-
(a) Submit a dispute relating to the business of the firm to arbitration;

(b) open a banking account on behalf of the firm in his own name;

(c) compromise or relinquish any claim or portion of a claim by the firm;

(d) withdraw a suit or proceedings filed on behalf of the firm;

(e) admit any liability in a suit or proceedings against the firm;
rty on behalf of the firm;

() transfer immovable property belonging to the firm; and

(h) enter into partnership on behalf of the firm.
Mode Of Doing Act TO Bind Firm (Section 22): In order to bind a firm, an act or
d by a partner or other person on behalf of the firm shall

instrument done or execute
be done or executed in the firm name, or in any other manner expressing or implying

an intention to bind the firm.

(F) acquire immovable prope

5:"5"'6\(1 Sartnership Act, 1932

l
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Q24. “Partrer indeed virtually embraces the character of 50; a principal and g, 0g;

Describe the said statewent keeping in view of the provisions of the Indian p Q"f"évr;:?
Act, 1932, :

Sol. “Partner indeed virtually embraces the character of both a principal and g, Agen,
Subject to the provisions of section 18 of the Indian Partnership Act, 1932 , Pa—f‘t:
i< the agent of the firv for the purposes of the business of the firm “

A partnership is the relationship between the partners who have agreed ¢, Sha,
profits of the business carried on by all or any of them acting for all (Sectipy, -
definition suggests that any of the partners can be the agent of the others, b

Section 12 clarifies this position by providing that, subject to the provisiong ¢ thy
Act, a partner is the agent of the firm for the purpose of the business of the fip,,
partner indeed virtually embraces the character of both a principal and an ggg,

So far as he acts for himself and in his own interest [n the common concepn of th,

partnership, he may properly be deemed as a principal and so far as he acts f,, hi
partners, he may properly be deemed as an agent.

The principal distinction between hiva and a mere agent s that he has a CoMmung,
of interest with other partners in the whole property and business and [iabj|
partnership, whereas an agent as such has no interest in either.

The vule that a partner is the agent of the firm for the purpose of the business of the
firm cannot be applied to all transactions and dealings between the partners themsalys
It is applicable only to the act done by partners for the purpose of the business of ty

“we v
ities o

. Moni and Tony were partners in the firm M/s MOTO & Company. They admittu

Sony as partner in the firm and he is actively engaged in day~to-day activities of
the firm. There is a tradition in the firm that all active partners will get a monthly
remuneration of Rs. 20,000 but no express agreement was there. After adwmission o
Sony in the firm, Moni and Tony were continuing getting salary from the firm but i
salary was given to Sony from the firm. Sony claimed his remuneration but denied b
existing partners by saying that there was no express agreement for that. Whethed

under the Indian Partnership Act, 1932, Sony can claiv remuneration from the firt’

Sol.

Provision

By virtue of provisions of Section 13(a)

: of the Indign Partnershi 1932 a partiél
is not entitled to receive remuneration Ship Act, 4

for taking part in the conduct of the busind®
EXpIress agreement, or by a course of deal™?
ed to remuneration, Thus, a partner can Clal::
contract, when such remuneration is P ayﬂa
. . In oth . . top
remuneration to a partner for conduct ol , one Where it is eusme

. ing the bus; : im it 0"
in the absence of a contract for the Pa;f\en: f:stf::ss of the firm, he can claim
same.

N 2o U gusnes o § |

—
————

3 .?'l — e
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Analysis and conclusion

A thefxtuiﬂwi eXi#ing partners are getting regularly a monthly remuneration

FN”L- partner ;.r:tf bef"@ working partners of the firm. As Sony also adwitted 25

working e firm, he is entitled to get remuneration like other partners-
re each

6 RaW & 'Co., a firm CONSists of three partners A, B and € having one third sha
T inthe ﬁm.ﬂ' According to A and B, the actr'vr'tr')es of C are not in the interest of the
P“ﬂnﬂrsmp and thus want to expel C from the firm. Advise A and B whether they
can do 50 quoting the relevant provisions of the Indian Partnership Act, 1932,

ol
provision
_‘_.——-—"_-_

It "5_ “o_t possible For't.he majority of partners to expel a partner from the firm without
catisfying the conditions as laid down in Section 33 of the Indian Partnership Act,
1932. The essential conditions before expulsion can be done are:

(0 the power of expulsion must have existed in a contract between the partners;
(ii) the power has been exercised by a majority of the partners; and

(iif) It has been exercised in good faith.

The test of good faith includes:

(a) that the expulsion must be in the interest of the partnership;

(b) that the partner to be expelled is served with a notice; and

(¢) that the partner has been given an opportunity of being heard.

Analysis and conclusion

Thus, in the given case A and B the majority partners &W%f“

W above conditions are satisfied and-@um as stated above has been followed.

7

227, State the legal consequences of the following as per the provisions of the Indian
Partnership Act, 1932:
() Retirement of a partner ‘3/3:/,{23»9@? uﬂ!/)zo“)
(i) Insolvency of a partner 34 - &

Sol Retirement of A Partner (Section 32):

(1) A partner may retire:
(a) with the consent of all the other partners;
(b) in accordance with @Myﬁipam{)r
where the partnership is at wr‘{;’ . by giving noﬁce-i‘.:—\;l'—"l:fl:hg to all the. other
partners of his intention to retire.

tner may be discharged from any liability to any third party for acts

(Z) A retiring par ‘
of the firm done before his retirement by an agreement made by him with such
: Re. + he rec i G o
thivd party and the partners of the reconstituted firm,(and such agreeimeng aay >
be implied oy -a course of dealing between the third party and the reconstituted
firm after he had knowledge of the retirement.

™

7 A\
&)

¢ Irdian Partnership Act, 1932
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(3) Notwithstanding the vetivement of a F“”‘“”. {‘rn'Wl 4. firys, he and the Part,
continue to be liable as partners to third parties for any act done by any of nq:
which would have been an act of the fivm if done before the retivement, untif };uw",n
notice is given of the retirement: &
Provided that a vetived partner is not liable to any thivd party vihg dy,

—— - - ) Wik
the firm without knowing that he was a partner. it

(4) Notices under sub section () may be given by the vetived partner o

\ ap,
partner of the reconstituted firm. 9 any

Insolvency of a partner (Section 34)
(1) The insolvent partner cannot be continued as a partner.

(2) He will be ceased to be a partner from the very date on which the order ¢
adjudication is made. ’

Il

Hah]
| }}C( NN \(3) The estate of the insolvent partner is not liable for the acts of the firm dong 4,
33!\{\,0( H\k () the date of order of adjudication. r
@11«3___f51§ki\(4) The'firm is also not liable for any act of the insolvent partneriafter the date of 4,
order of adjudication,

(5) Ordinarily but not invariably, the insolvency of a partner results in dissolyty,
of a firm: but the partners are competent to agree among themselves that th

adjudication of a partner as an insolvent will not give vise to dissolution of ¢
firm )

kQ/ZBf'f\, B and C are partners of a partnership firm carvying on the business of construction
MT@J gﬁgﬂﬁtﬂ\g@g; B who himself was a wholesale dealer of iron bars was entrusted with
Tun@:z . the work of selection of iron bars after examining its quality. As a wholesaler, B is
G e aware of the ma.rket conditions. Current market price of iron bar for construction
—7° s Rs. 350 per Kilogram. B already had 1000 Kg of iron bars in stock which he had
purchased Geforalprice hikedin the market for Rs. 200 per Kg. He supplied iron bars
to the firm without the firm realising the purchase cost. Is B liable to pay the firm the
extra money he made, or he doesw’t have to inform the firm as it is his own busings
and he has not taken any amount more than the curvent prevailing market price of

Rs. 3502 Assume there is no contract between the partners regarding the above.
ot @@@Gmﬂ ngﬁf" aned béj /D (MHW@

Provision

According to [section 16| §F the Indian P ,
artnersh : tract
between partners: Ip Act, 1932, subject to con

(a) if a partner derives any profit for himself from any transaction of the firm "

from the use of the propert '
rom the use of the property or business connecti : i nant
he shall account for that profit and pay ﬁb_%;ng_.the_ o or the

(b) if a partner carries on any busines =¥ . ith

@
Business LAY
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ol.

03

Sol.

he Indian Partnership Act, 1932

§

Analysis and conclusion

In the given scenario, M. _ -
market rate of Rs. 350 B had sold. iron bar to the il a8 C-u;rf:tb’;:;‘l/::f:ﬁ

the extra profit earned thereby

Mr. A (transferor) transfers s share in a partnership firm to Mr. B (transferee)- Mr. B
felt that the book of accounts was displaying only a small amount as pr ofit inspite of
4 L.‘uge. tuw%over. He wanted to inspect the book of accounts of the firm arguing that
it is his entitlement as a transferee. However, the other partners were of the opinion
that Mr. Bicannot challenge the books of accounts. As an advisor, help them solve the
issue applying the necessary provisions from the Indian Partnership Act, 2932

Provision

As per Section 29 of the Indian Partnership Act, 1932, during the continuance of the
business, a transferee is not entitled

0 To interfere with the conduct of the business

QO To require the accounts

O To inspect the books of the firm He is only entitled to his share of profit.

Analysis and conclusion

Keeping the above points, in the given case, since the partnership business is in
continuance, Mr. B is bound to accept the profits as agreed to by the partners. He
cannot challenge the accounts. He is only entitled to receive the share of profits of

Mr. A (transferring partner).

A, B and C are partners in a firm called ABC Firm. A, with the intention of deceiving

stationery, buys certain stationery on behalf of the ABC Firm.
¢ in the ordinary course of the firm’s business. A does not give the
stationery to the firm, instead brings it to his own use. The supplier D, who is unaware
of the private use of stationery by A, claims the price from the firm. The firm refuses
to pay for the price, on the ground that the stationery was never received by it (firm).
Referring to the provisions of the Indian Partnership Act, 1932 decide:

Whether the Firm's contention shall be tenable?
What would be your answer if a part of the stationery so purchased by A was delivered
to the firm by him, and the rest of the stationery was used by him for private use,

about which neither the firm nor the supplier D was aware?

D, a supplier of office
The stationery is of us

Provision

The problem in the 4
Section 19 of the Indi

Lestion is based on the ‘Implied Authority’ of a partner provided in
an Partnership Act, 1932. The section provides that subject to the
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4. The third party knows abgy, the restrictions, and
hi ) :
2 Tk'e third party does not know that he is dealing with a partrer in a firm.
analysis and conclusion
[timately

J—

to A, who 4

.
A\ TFeterrving to : ; - .
Now\Teferving to the case given in the question), M supplied furniture ,

fc{a ‘hem to a third party and M was also ignorant about the agre ‘ _
by the partnerslabout the change in their role. M also is not aware that he 15 d&ahfag
with a partner in a firm. Therefore, M on the basis of knowledge of implied authority

of A, can recover money from the firm.

gut in the second situation, if M was having knowledge about the agreement, he cannot

recover money from the firm.

/

3/ X, Y and Z are partners in a Partnership Firm. They were carrying their business
successfully for the past several years. Due to expans}'ovx of business, they planned to
nire another partner Mr A. Now the firm has 4 partners X, Y. Z and A. The business
was continuing at normal pace. In one of formal business meeting, it was observed that
My Y mishehaved with Mrs. A (wife of Mr. A). Mr. Y was badly drunk and also spoke
rudely with Mrs. A. Mrs. A felt very evbarrassed and told her husband Mr. A about
the entive incident. M. A got angry on the incident and started arguing and fighting
with Mr. Y in the meeting place itself. Next day, in the office Mr. A convinced X and Z
that they should expel Y from their partnership firm. Y was expelled from partnership
without any notice from X, A and Z.

the Indian Partnership Act, 1932, state whether they

Considering the provisions of
can expel a partner from the firm. What are the criteria for gest of good faith in suck__‘L

tircumstances?

Provision

According to Section 33 of Indian Partnership Act, 1932, a partner may not be

expelled from a firm by 4 majority of partners except in exercise, in good faith, of
powers conferved by contract between the partners. It (s, thus, essential that:

() the(ower of expulsioRmust have[eKisted i a contract|between the partners;
‘ ised by[a_majorit partners; and

() the power has been exercl

(i) it has been exercised in good faith.
4l ‘o cent, the expulsion | .
 all these conditions are ot present, P is not deemed to be in b ,
: : )
of the firm. nafide

nterest of the business

The test of acod faith as required under Section 33(1) includes thiee Ehings

n the interest of the partnership.

) The expulsion must be in thi
) The partner to be expelled is served with a notice.
) He is given an opportunity of being heard.

e expelled. the expulsion is null and void

therw
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Analysis and conclusion

- on 33(1) .

According to the test of good faith as required unlder S;C:;;‘ . Wl ~EXpulsioy of
ce an as not i -

Partner Y is not valid as he was not served any noti ot Given ,

opportunity of being heard. Also the matter o .' kf betwfet“ A :"W; Y was on Persan
reasons,]hence not satisfying the test of good faith)in the interest o partnershiy,

Si.hc,
—— < sfied,\the expulsio ‘
the conditions given under above provisions[are not sati :F._ D")~ p pulsion stapg, |
. ] ot _l Syt - e/ U
and void.

Q3B. Mahesh, Suresh and Dinesh are partners in a MMahesh, Withy
knowledge or consent of Suresh and Dinesh borrows himself Rs. 50,000 fropm, Rameg,
a customer of the firm, in the name of the firm. Mahesh, then buys some goods §,
his personal use with _tI‘aaCan Mr. Ramesh hold Mr. Syyeq), & My

Dinesh liable "~ the';llqa;i? Explain the relevant provisions of the Indian Pathrsh{p
Act, 193; '

Sol.

ut ),

Provision
Implied authority of a partner

As per sections 19 and 22 of the Indian Partnership Act,1932 unless otherwise providet
in the partnership deed, every partner has an |

mplied authority to bind every othe
partner for acts done in the name of the firm,

provided the same falls within
manner.

ordinary course of business and is dome in a usual
e Y
Analysis and conclusion

the (oan.

A
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Exceptions: Non=Registration of firm does

Consequences of Non -Registration '
' not, however the following rights
12ight ol thivd r)ar/,f('.'. Lo sue the iy

No suit in civil court by firm or other i

co-partners agamst thivd party ov anty partner

|

2 Novelief to firma or partner for set off| 2. vight of partners Lo sue for the
dissolution of the firm or fo thl

of claim
cettlement of the accounts of a dissoly, y f
firm, or for realization of the prope,,
E—— of a dissolved firm. 7 C
[he power of an Official Ass;'gy\ees'"
Receiver of Court to velease ),

W

3. Aggrieved partner cannot partner legal
action agamst firm or other partners
property of the insolvent partner g,y
to bring an action

4 Third party can sue both registered or| 4. The right to sue or claim a set-off
unregistered firm the value of suit does not exceed R

100 in value
The vright to suit and proceeding
instituted by legal representatives o
heirs of the deceased partner of a firm
for account s of the firm or to ma!r’seJ

| the property of the firm

5.

' Modes of Dissolution of Firm

l

Without Court Intervention With Court Intervention (Section 44)
Insanity / Unsound Mind

Dissolution by Agreement (Section 40)
Permanent Incapacity

Dissolution by notice (in partnership at will)
(Section 42) Persistent Breach of agreement

Compulsory dissolution of firm (Section 41) Transfer of Interest

Continuous Losses / Perpetual Losses

Dissolution on hap _enizg of certain
) Just & equitable grounds

contingencies (Section

1 After expiry of fixed term of partnership 1. Deadlock in Management

2 Completion of adventure/undertaking 2. Partners are not in talking terms

z Death of a partner . 3. Loss of substratum

4 Adjudication of partner as insolvent 4. Gambling by partner on a stock
exchange

K\
Riicinoece | nWS .m



( s the procedure of py .
S :

it Ytne,’s‘”p
o Fatiop of 4 Pa"thcrskup firm under the Indian Fa

py post 0¥

(1) 7 : sendin

he Fegistratp,, of a firm may be effected at any time by ;C"‘. e,lg
) sine€s
Registrqy of the areq in which any place of b bed
d or prnp()_‘ ,{ruated, a statement n th‘ PreSCr'

‘ir.‘"vrrmn to the
[ the firm s Stuate

a) The firm's nam,

\

) The place or Principal place of business of the fiym,

where
| the date when gqch Partner joined ¢

~

The names of any othey pfacgs the firm carries on busiMSS,

he firm,

ddresses of the partners, and

’h:

() the names in fy(l and Permangnt 4
f) the duration of the firm.

Tre statement shall be Signed by all ¢

P rinlls
he partners, or by their agents specially
suthorised in this behalf

Each person i’(j”‘“‘j the _gtagc,“(n[ shall also yn‘rﬂj it in the Manner prescribed

A fire name Shall not contain any of the ful!o»wm; words, name|
Vi ‘Crown’ Emperor’, Empress. ‘Empire

Upressing or

Y

. Imperial, ‘King! ‘Queen’, ‘Royal, or words
implying the sanction, approval or patronage of Government except when
" State Government signifies its consent to the use of such words as part of the firm -

W BY order (n writing

" does dissolution of a partnership firm take place

Forartney ;hff/ Act, 14932° ['Kp‘(“‘n

Y

under the proyisions of the

or of Firm The Dissolution of Firm means the
on xisting between all the partners of rbz Firm. But
o becomes in capacitated from acting as a pa
Vly. the partrership, (e, the relationship betw
4. but the rest may decide to continue

discontinuation of the juraf
when only one of the partnes
rtner due to death, o‘nsolvcnc_q
een such g Partner ang other ¢

Tirgy
" iy

«,;th

aser ¢ practice no d tion of the flrm
4% fre ¥ a(

Mhe Farticulay Fartrne,
: 5 p § of the I
t byt the re arming }ru',.\(r' arry on the &'u,ln(\ { the "irm
! W réemammirg o
| | L L
the otnér hand  the WROIE Firp e
iS¢ of 4 ikt 100 bt Hirw n tF 1155 ved
) \ L every partngr of the firma
iween €acn and ¢ T
rrnt term tes as pelw
- tErmnat

wr
Py
,O»

Rt 171




ey AA

Dissolutfon of a tlvwr w aiy bake place (eitior % y

¢ (14, distilobinr by
(1) s avesult of avif ngrospnant bekuiner all the partrers ' sl 7Y Gtye, w,,
f

) 7005 bt ‘
(h) biy the adfudicotion of oll the purtrars, of of oll thg portrars Dt ary 4. ingy
. ‘ ‘ s,
(Lo, compuleory diveolution K

(0) by the business of the Firm becoming urlambul (0., o pslory i)y,
/1
Y : / ¢
() ubject 1o agrooment betvien the purtivs, or Wrs yopperivg o aetniy 1,y s,
wch ng,
(1) elfluence of time;

(1) completion of the venture for which it wios entered. irts;
(iliy death of a partner,
(tv) insolvency of a partney,

(¢) by a partner giving notice of his intention to dissolve the fivm, ir cose of Virtey,.,
S
at will and the firm being dissolved os from the date wentiored iv. thy , otig,
if no date is mentioned, as from the date of the cormpurication of the rutic,

» Gr

t Ur

.\\

(1) by intervention of court iv cose of:
(i) a partner becoming the unsound wmind,
(i) permanent incapacity of o partner to perform his duties as such;
(iify Misconduct of a partner offecting the business;
(iv) willful or persistent breach of agreement by 4 partner;
(v) transfer or sale of the whole interest of 4 partner;
(vi) improbability of the business being carvied on save at 4 loss;

(4) the court being satisfied on other equitable grounds that the firm should be dissolyed

Q3. Indian Partnership Act does not make the vegistration of firme cornpulsory ror dos
it impose any penalty for non-registration.” n. light of the giver. statewment, discus
the consequences of non- registration of the partnership frvns In India?

Or

“Indian Partnership Act does not make the vegistration of firms compulsory nor does
it impose any penalty for non - registration.” Explain. Discuss the various disabilities or
disadvantages that a non vegistered partnership firm can face in brief?

Sol. Under the English Law, the vegistration of firms is compulsory. Therefore, there is 0
penalty for non -registration of firms, But the Indian Partnership Act does not make the
vegistration of firms compulsory nor does it impose any penalty for non-registration
However, under Section 69, non-registration of partnership gives rise to a number
of disabilities which we shall presently discuss. Although registration of firms is not

Vo)
Busmess Laws @

e i



L _ ersuasive
ities of non-registration have & P

Y Firm op ot ' rty: The ey
. er co- . vd party
co-partners against thi ’tohe third party

' relief to pa

(i) :0 a third pzrtr‘thet;s for S_et‘OFF of claim: If an action is brought ag
E cuit be val y& en neither the firm nor the partner can claim any set-0 )ce

the sv lued for more than R, 100 or pursue other proceedings to enfor

the rights arising from any contract

(i) Aggrieved partner cannot bring legal action against other partner 0
partmer.oF an unregistered. firm (or any other person on his behalf)
from bringing (ega{ action against the firm or any person alleged to be ov to nave
been a partner in the firm. But, such a person may sue for dissolution of the firm
or for accounts and realization of his share in the firm'’s property where the firm
is dissolved.

(iv) Third party can sue the firm: In case of an unregistered firm, an action can be
brought against the firm by a third party.

r the firm: A
(s precluded

—

i A

Subject to agreement by partmers, state the rules that should be observed by the
partners in settling the accounts of the firm after dissolution under the provisions of

the Indian Partnership Act, 1932,

I Mode of Settlement of partnership accounts: As per Section 48 of the Indian Partnership

Act, 1932, in settling the accounts of a firm after dissolution, the following rules shall,

swhject to agreement by the partners, be observed:
() Losses, including deficiencies of capital, shall be paid first out of profits, next out
of capital, and, lastly, if necessary, by the partners individually in the proportions

in which they were entitled to share profits;
(i) The assets of the firm, including any sums contributed by the partners to make

up deficiencies of capital, must be applied in the following manner and order-

(4) in paying the debts of the firm to third parties;

(5) in paying to each partner rateably what is due to him from capital;

(¢) In paying to each partner rateably what is due to him on account of capital;
and

(d) the resi due, if any, shall be divided among the partners in the proportions |n
which they were entitled to share profits.

C’(Art . ) )
nership Act, 1932 —— e



QS. Distinguish between dissolution of firm and dissolution of partnership.

Or

“Dissolution of a firm is different from dissolution of Partnership™ Discuss,

Sol.

\k 1. Continuation of

S. No. Basis of Difference Dissolution of Firm

it involves discontinuation of

Dissolution of Party,

it does  not
continuation of busiy,

Fshi,

qfﬂict:
ess,

involves only reconstip,, t]
of the firm. M
It involves ol

h |

reconstitution angd requ H‘
Ves‘

and liabilities of the fi,,,

business  business in partnership.
o |
P P e i
| 2 | Winding up It involves winding up of the
\ ' firm and requires realization
| of assets and settlement of
—1 liabilities.
3. | Order of court | A firm may be dissolved by

the order of the court.

only revaluation of “SSeti
s
|
g

—

Dissolution of partne,.

Fship
is not ovdered by the coih;f |

It necessarily  involves
dissolution of partnership.

—

It may or may not |,
dissolution of firm.

Volie,

V%

It involves final closure of
books of the firm.

Final closure of

It does not involye f ~
books thal

closure of the books of the
firm.

|
|
|
—J

e/ My/A. Mr. B and Mr. C were partners in a partnership firm M/s ABC & Co., which ¢

Sol.

W
ol

gaged in the business of trading of branded furniture. The name of the partners wy
clearly written along wr'thmm—nt_éF the head office of the firm as |
as on letter-head of the firm. On 1st October, 2018, Mr. C passed away. His nam
was neither removed from the [ist of partners as stated in front of the head office no
from the letter-heads of the firm. As per the terms of partnership, the firm continued
its operations with Mr. A and Mr. B as partners. The accounts of the firm were settled
and_the amount due to the legal heirs of Mr. C wawmm
2018. But the same was not paid to the legal heirs of Mr. C. On 16th October, 2013
Mr. X, a supplier supplied furniture worth Rs. 20,00,000 to M/s ABC & Co. M/s ABC &
Co. could not repay the amount due to heavy losses. Mr. X wants to recover the amount

not only from M/s ABC & Co., but om the legal heirs of Mr. C.

Analyses the above situation in terms of the provisions of the Indian Partnership Act,
1932 and decide whether the legal heirs of Mr. C can also be held liable for the duts
towards Mr. X.

1

Provisic

Generally, the effect of the death of a partner is the dissolution of the partngrship.
but the rule in regard to the dissolution of the partnership, by death of partnel i8

(k)
Ricinoce Laws &Y




ol Lo a contrae
ubject \ract by
LWee
at the death of one wi Cn the parties a i to agree
g will no nd the partners are competent 9

» _ t h .
he surwymg partners yp|og th‘“’? the effect of dissolving the partnershtp as regaras
pstate of the deceased Partney ¢ firm consists of only two partners. I order that the
of the firwa, (L 1S not neg may be absolved from liability for the future obligations

. S -essar o , ,
phaving dealings with the HVW\H Lo give any notice either to the public or the persons

Analysis and conclusion

the light of the <
ch;n MVZ oy a Pel:oowsrons of the Act and the facts of the question Mr. X (creditor)
26 acainst th nal decree against the surviving partners (Mr. A and Mr. B) an
a decr 2 dg "' St the partnership assets in the hands of those partners. A suit for goods
gold andt A ivgged ?Vould not lie against the representatives of the deceased partner.
t{ence, the legal heirs of My. C cannot be held liable for the dues towards Mr. X

/

Ram, Mohan and Gopal were partners in a firm. During the course of partnership,
the ﬁVM ordered Sunrise Ltd. to supply a machine to the firm. Before the machine
was delivered, Ram expirej(] The machine, however, was later delivered to the firm.
Thereafter, the remaining partners became insolvent and the firm failed to pay the
price of machine to Sunrise Ltd.

Explain with reasons:
() Whether Raw’s private estate is liable for the
the firm?

(i) Against whom can the

price of the machine purchased by

creditor obtain a decree for the recovery of the price?

Provision
The problem in question is based on the provisions of the Indian

Partnership Liability: ' ' ‘
Partnership Act 1932 contained in Section 35. The Section provides that where under
a contract between the partners the firm is not dissolved by the death of a partner,
the estate of a dgceased partnelf (s not liable for any act of the firm done after his

death.

Analysis and conelusion

. the problem may be answered as follows:
Thevefore, considering the P s

above provisions:
iable for the price of the Machinery purchased.

¢ will not be li .
se in respect of the goods in Ram’s life time.

s not debt d

() Rams estate in this €4°
This i e there Wa .
s is becas ve only 4 Peﬁ_eﬁef,:éﬁf!%e_egams_t_ the surviving

- i thi can have == ots i ’

(i) The creditors in this ;";5; —artnershi ccets in the hands of tiose partners.
decree 297 covery of ¢
d degree ¢ ] ry of the

Parenenis [ready insolvent, no suit for ve
ds sold and delivered would not lie against

he representative of the

Ly

 aan?



A

Sol.

”‘,3{:’(’ L1L’1 ) o _ )
a',fngrghlp ﬁrw. (n CASE Qlffj Paﬂj/;

State the grounds on whic lve a p

h Court may disse
fAles a suit for the same

or
rounds under the Indian Partner’SWP Act, 2932, on wipic, ths

What are the various g
disso

Court may. at the suit of the partner

Dissolution by the Court {Section 44 of the
dissolve a firm on any of the

r (not a sleeping partner) has become
he firm on a suit of the other partry .
kness is no ground ;0;

ive a firm?

[ndian partnership Act, 2932).

following groyny

Court may, at the suit of the partner,

mind: Where a partne
dissolve t
ne partner. Temporary sic

(a) Insanity/unsound
unsound mind. the court Mmay
or by the next friend of the insa
dissolution of firm.

n the partner Suing, has vecom,

(b) Permanent incapacity When a partner, other tha ‘
n any way permanently incapable of performing his duties as partner, then the

court may dissolve the firm. Such permanent ir\capacity may result from physical

disability or illness etc.

¢) Misconduct: Where a partner,
which is likely to affect prejudicially the ¢
bor dissolution of the firm, by giving regard to the nature of business.

that misconduct must relate to the conduct of the business. The
F misconduct on the business. n each case

other than the partner suing, s guilty of conduc:

arvying on of business, the court may

order
[t is not necessary
important point is the adverse effect o
ature of business will decide whether an act
h of agreement: Where a partner other
ch of agreements relating to the management
duct of its business, or otherwise so Conaucs
it i not reasonably practicable for

ours

is misconduct or not.

(d) Persistent breac than the partner suing
wilfully or persistently commits brea
of the affairs of the firm or the con

< relating to the business that

partnership with him, then the ¢

[ the partners Following cons

himself in mattes
other partners to carry on the business in
may dissolve the firm at the instance of any ©

to category of breach of contract:

» Embezzlement,

- Keeping erroneous accounts

» Holding more cash than allowed

, Refusal to show accounts despite vepeated vequest ete

Exampfc If one of the partners keeps crroncous accounts and omts 8 enid!
receipts or if there (s continued quarvels between the partners o (herd s
state of things that destroys the putual confidence of pactnees. the court M
order for dissolution of the firm
9
ffolne - | AW



 ryansfer of interest,

it Wlf\ere
" o whole of his inggy,, - L OTIREN Othe

rest | .
he charged or sold | " the firm to 4

the partner, the coypt . ul'ft, in the ree
ay dissolve the fiy

 than the partner suing, has transferr?:;
third party or has allowed his share )
overy of arrears of land revenue dueé %Y

er.
m at the instance of any othe! partn

 Continuous/Pey
(r) Con Petual (ossqq. , 2d on
exce ' Where the business of the firm cannot be ¢4

P the firm, it may dissolve a firm. The following
are the cases for the just and equitable grounds- ;

() peactock n the wanagement,

(i) W"G‘d"e partners are not in talking terms between them.
(iif) Loss of substratum.
—_—

(iv) Gambling by a partner on a stock exchange.

( peferring to the Provisions of the Indian Partnership Act, 1932, answer the following:

(i) What are the consequences of Non-Registration of Partnership firm?

i, What ave the rights which won't be affected by Non-Registration of Partnership

firmm? —

| Consequences of Non-registration of partnership firm:

Under Section 6 of the Indian Partnership Act, 1932 non-registration of partnership
gives vise to a number of disabilities.

Though registration of firms is not compulsory, yet the consequences or disabilities of
ron-registration have a persuasive pressure for their registration. Following are the
Lonsequences:

a) No suit in a civil court by firm or other co-partners against third party: The firm
or any other person on its behalf cannot bring an action against the thivd party
for breach of contract entered into by the firm.

(b) No velief to partners for set-off of claim: If an action is brought against the firm
by a third party, then neither the firm nov the partner can claim any set-off, if
the suit be valued for more than Rs. 100 or pursue other proceedings to enforce
the rights arising from any contract.

(c) Aggrieved partner cannot bring legal action against other partner or the firm: A
partner of an unregistered firm (or any other person on his behalf) is precluded

from bringing legal action against the firm or any person gle
: ed to be
been a partner in the firm. 9 or to have

4} Third- sue the firm: In case of ;
J parf,‘y can ' an unregistered fi '
brought against the firm by a third party. Fm, an action can be

“lndigy Partnership Act, 1932



Q

-
o/

Sol.

’”
) / & Co s reqistered as a partnership firm in 2015 with A, B and C party,,.
4/ 2016 A dies. In 2017, B and C sue X in the name and on behalf of A & Co., 4,

Y #

Non -registration of a firm does not, however . affect the following rights

1. The right of third parties to sue the firm or any partner
2. The right of partners to sue for the dissolution of the firm or for the o,

of the accounts of a dissolved firm, or for realization of the property of o ;. "
firm 5ok,

i

The power of an Official Assignees, Receiver of Court to release the Property .

insolvent partner and to bring an action.

4 The right to sue or claim a set-off if the value of suit does not exceed Rs
value .

| 4

#

r

tainable. Whether your answer .,

fresh registration Decide whether the suit is main
rtner D and then filed a suit aq,, .

be same if in 2017 B and C had t~' ~~ ~ =~ pa
X without fresh registratjon? ¥ ki 4

Provision

As regards the question whether in the case of a registered firm (whose business w;
carried on after its dissolution by death of one of the partners), a suit can be filed b,
the remaining partners in respect of any subsequent dealings or transactions withoy:
notifying to the Registrar of Firms, the changes in the constitution of the firm, it wa
decided that the remaining partners should sue in respect of such subsequent dealirg
or transactions even though the firma was nat registered again after such dissoluticr
and no notice of the partner was given to the Registrar. o '

Analysis and conclusion

The test applied in these cases was whether the plaintiff satisfied the only tw
requirerents of Section 649 (2) of the Act namely,

(a) the suit must be instituted by or on behalf of the firm which had been reqistérs

(b) the person suing had been shown as partner in the register of firms. In view of
this position of law, the suit is in the case by B and C against X in the name and
on behalf of A & Co. s maintainable.

B and C had taken a new partner, D, and then filed a suit a

gistration. where a new partner is introduced , the fact is to be notifies

chall make a record of the notice in the entry relating 0 the fr™

gamﬂ X

tow . In 201 7
without fresh re
to Registrar who

i the Keg sler of Firms Therefore, the firm cannot sue as D's (new partnl"") "‘

has not beeve entéred N the register ot Firmas [t was pointed out that n the '(., .

v rémert the phracse person cuing  wragans persons in the sernse of indiv fud ,

"Jln'r appear the reqister as partners and who must ve all partrners n the 11T

4 (ate OF the cut ’
: oo Law?
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/ ) ' R Ve / ' 4 a / r’ ’ / Z ! f’/r L /
It iled a gy Ao Wteved fiew f b Lo ut 1ot
” ant ’ TV

. sl itnt
the vavee avd on beball of firpn v

[ , “I'l’f""’v“y l’l! "”’VV\' ) P ’/VV/,
Fophe ! thavges, iv the costitution of the

0 qainable”
‘ ]
( )(,/

o the quedt| , ,
¢ ,vff{;(,lyl] "! fA{ ’H[l‘/l \//!/l{’,f‘lqp,y (" !“"“ cace f/f P Vﬂ/jl",f;ﬂ,yﬁd {(VW/‘ /-//kf/,, bﬂ {.{,{ed by

(lrl*""’l an AIvel” Fex /1:','.:,[,4/1,'“% h’f death of one of the portrers), o suit can
‘ 4 ’ 7 ”

' withovt
WAnIng pavtneye [, . ) ] Froanso 4
he ¥¢ respect of any subsequent dealings or trov

” ¥ opI05

] ' Hey ey , , ryr, 1%

'\”“flj“’”’ to ll/\ti\ Fegictyay of Flvvas, the thanges (v the constitution of the fi i Aealings
Jod thatl the ve [in { , uen )

{lrrlff”'! th _ MaIning partneys should sue in vespect of such subseq csolution
transactions 55

or ¢

: p di
o even though the fiym was not vegisteved again after such
and no notice of the partney was given to the Registrar.

- : . [y tWO
rhe test applied in thes, cases was vihether the plaintiff satisfied the oY
quirements of Section ¢q (2) of the

f’l) Hl\lf

f ,f
[r t&@ St
/4’01,“; Lhe

i

”'VUV"I"UV‘

-
P e !//a;
ce busines>

/lf;[‘(jl"f

Act namely, ctored;
suit must be instityted by or on behalf of the firm which had been regis

(i) the person suing had been shown ae partner in the register of firms.
Analysis and conclusion

i view of this position of law, the suit is in the case is wmaintainable.

,,//M/', XYL & Company s

has purchased some ivo
which is also an unreq
within the time as
ke Company for rec
Act, 19352,

la) Whether M/s

a partnership fivm. The firm is an unregistered firmm. The firm
n rods from another partnership firm M/s LMN & Company
isteved firm. M/s xYZ & Company could not pay the price
decided. M/s LMN & Company has filed the suit against M/s XYZ
overy of price. State under the provisions of the (ndian Partnership

LMN & Company can file the suit against M/s XYZ & Company? £ nef-

h) What would be your answer, in case M/s XYZ & Company s a\igiétzred firm while
M/s LMN & Company is an unregistered firm? / cqrncd—

‘) What would be your answer, in case M/s XYZ & Company is an unregistered firm
while M/s LMN & Company is a registered. firm?

Las,
ol

Provision

Acording to provisions of Section 9 of the Indian Pa
unregistered firm cannot file a suit against a third party t
oW contract, e.q., for the recovery of the price of goods sy
"ot prohibit a third party to file suit against the unregiste
Analysis and conclusion

a

rtnership Act, 1932 gn

° enforce any right arising €
pplied. But this section does
UL LIS section doe

red firm or its partneys.

- On the basis of above, M/s LMN & Company cannot

file the suit against
& Company as M/s LMN & Company is an unregi

M/s Xyz
steved Firpn

rry ay

Yartnership Act, 1932

\ ' 730340



~
. le M/s LMN & Co
s a registered firm whi . . " Any ;o
(6) In case M/s Xyz & Company is a reg in same as in point a) aboy,
an unregistered firm, the answer would remain

. it can file the suit q ai
(¢) In case M/s LMN & Company is a registered firm, it ¢ _9 St My,
XYZ & Company.

f ] iness. :

Q3 M partnership fiom has ewo Aiferent lings of manufacturing iﬁéﬁiﬁﬁi e
’busfmess IS the manufacturing of [Ajinomoto, }z popular seaso g& o ¢

food. Another line of business is the manufacture OF/MI”@"’ p/ate.s p CZPS' d"le n

a law s passed by the Government banning Ajr’nomotlo 'usle_m' 00 a: /to Stop i

manafacturfng making it an unlawful business because it zs. injurious to pea th. Sﬁ}ou{ 7

the firm compulsorily dissolve under the Indian Partnership Act, 1932; How wijf

[ its
other line of business (Paper plates & cups) be affected?

4‘

er for
e da&l,

Sol.
Provision

According to Section
dissolved;

firm, the llegality of one or
vespect of its lawful adyent,

Analysis and conclusion
___EH\%—\
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