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Question No. 1 is compulsory.
Attempt any four questions from the remaining five questions.

Q1)Answer the following:

a) Kashish was running a business of artificial jewellery since long. He sold his business to Naman and promises,
not to carry on the business of artificial jewellery and real diamond jewellery in that area for a period of next one
year. After two months, Kashish opened a show room for real diamond jewellery. Naman filed a suit against
Kashish for closing the business of real diamond jewellery business as it was against the agreement. Whether
Kashish is liable to close his business of real diamond jewellery following the provisions of Indian Contract Act,
18727 Marks 7

Answer

According to Section 27 of Indian Contract Act, 1872, an agreement by which any person is restrained from
exercising a lawful profession, trade or business of any kind, is to that extent void. But this rule is subject to the
following exceptions, namely, where a person sells the goodwill of a business and agrees with the buyer to refrain
from carrying on a similar business, within specified local limits, so long as the buyer or his successor in interest
carries on a like business therein, such an agreement is valid. The local limits within which the seller of the
goodwill agrees not to carry on similar business must be reasonable. In the instant case, Kashish sold his running
business of artificial jewellery to Naman and promises, not to carry on the business of artificial jewellery and real
diamond jewellery in that area and for a period of next one year but just after two months, Kashish opened a
show room of real diamond jewellery. Naman sued Kashish for closing the business of real diamond business as
it was against the agreement. As exceptions to section 27 is applicable to similar business only, agreement
between Naman and Kashish will not be applicable on business of real diamond jewellery. Hence, Kashish can
continue his business of real diamond jewellery.

b) “An agreement made without consideration is void. “State the exceptions .
Marks 4

Answer
The general rule is that an agreement made without consideration is void (Section 25). In every valid contract
consideration is very important. A contract may only be enforceable when an adequate consideration is there.
However, the Indian Contract Act, 1872 contains certain exceptions to this rule. In the following cases, the
agreement though made without consideration, will be valid and enforceable.
I) Natural Love and Affection: A written and registered agreement based on Natural Love and Affection between
the parties standing in near relation (e.g., husband and wife) to each other is enforceable even without
consideration. A contract in writing, registered on account of natural love and affection between parties standing
near relation to each other are the essential requirements for valid contract though it is without consideration.
(Rajlukhee Devee vs. Bhootnath).
II) Compensation for past voluntary services: A promise to compensate, wholly or in part, a person who has already
voluntarily done something for the promisor, is enforceable under (Section 25(2). In order that a promise to pay
for the past voluntary services is binding, the following essential factors must exist:
(i) the services should have been rendered voluntarily.

(ii) the services must have been rendered for the promisor.
(iii) the promisor must be in existence at the time when services were rendered.
(iv) the Promisor must have intended to compensate to the promisee.

[11) Promise to pay time barred debt: Where a promise in writing signed by the person making it or by his authorized
agent, is made to pay a debt barred by limitation it is valid without consideration [Section 25(3)].



IV) Agency: According to Section 185 of the Indian Contract Act, 1872 no consideration is necessary to create an
agency.

V) Completed gift: In case of completed gifts, the rule no consideration no contract does not apply. Explanation
(1) to Section 25 of the Act states “Nothing in this section shall affect the validity as between the donor and
donee, of any gift actually made.” Thus, gifts do not require any consideration.

c) Naveen incorporated a "One Person Company" making his sister Navita as the nominee. Navita is leaving India
permanently due to her marriage abroad. Due to this fact, she is withdrawing her consent of nomination in the
said One Person Company. Taking into considerations the provisions of the Companies Act, 2013 answer the
guestions given below.

(A) If Navita is leaving India permanently, is it mandatory for her to withdraw her nomination in the said One
Person Company?
(B) If Navita maintained the status of Resident of India after her marriage, then can she continue her nomination
in the said One Person Company?

Marks 6

Answer
As per Rule 3 & 4 of the Companies (Incorporation) Rules, 2014 following the answers :

(A) Yes, it is mandatory for Navita to withdraw her nomination in the said OPC as she is leaving India
permanently as only a natural person who is an Indian citizen and resident in India shall be a nominee in OPC.
(B) Yes, Navita can continue her nomination in the said OPC, if she maintained the status of Resident of India
after her marriage by staying in India for a period of not less than 182 days during the immediately preceding
financial year.

d) Mike LLC incorporated in Singapore having an office in Pune, India. Analyze whether Mike LLC would be called a
foreign company as per the provisions of the Companies Act, 2013? Also explain the meaning of foreign company.
Marks 3

Answer :

Foreign Company [Section 2(42) of the Companies Act, 2013]: It means any company or body corporate
incorporated outside India which—

(i) has a place of business in India whether by itself or through an agent, physically or through electronic mode; and
(ii) conducts any business activity in India in any other manner.

As Mike LLC is incorporated in Singapore and having a place of business in Pune, India, it is a foreign Company.

Q2) Answer the following:
a) Solve the following question in the light of Indian Contract Act, 1872.

(A) Bhupendra borrowed a sum of Rs 3 lacs from Atul. Bhupendra appointed Atul as his agent to sell his land
and authorized him to appropriate the amount of loan out of the sale proceeds. Afterward, Bhupendra
revoked the agency.

Decide under the provisions of the Indian Contract Act, 1872 whether the revocation of the said agency by
Bhupendra is lawful. Marks 4

(B) 'C' advances to 'B', Rs. 2,00,000 on the guarantee of 'A". 'C' has also taken a further security for the same
borrowing by mortgage of B's furniture worth Rs. 2,00,000 without knowledge of 'A'. C' cancels the
mortgage. After 6 months 'B' becomes insolvent and 'C' 'sues ‘A’ his guarantee. Decide the liability of 'A" if
the market value of furniture is worth Rs.80,000, under the Indian Contract Act, 1872. Marks 3

Answer

(A) According to Section 202 of the Indian Contract Act, 1872 an agency becomes irrevocable where the
agent has himself an interest in the property which forms the subject-matter of the agency, and such an
agency cannot, in the absence of an express provision in the contract, be terminated to the prejudice of
such interest.
In the instant case, the rule of agency coupled with interest applies and does not come to an end even
on death, insanity or the insolvency of the principal.
Thus, when Bhupendra appointed Atul as his agent to sell his land and authorized him to appropriate the
amount of loan out of the sale proceeds, interest was created in favour of Atul and the said agency is not
revocable. The revocation of agency by Bhupendra is not lawful.

(B) Surety’s right to benefit of creditor’s securities: According to section 141 of the Indian Contract Act,



1872, a surety is entitled to the benefit of every security which the creditor has against the principal
debtor at the time when the contract of suretyship is entered into, whether the surety knows of the
existence of such security or not; and, if the creditor loses, or, without the consent of the surety, parts
with such security, the surety is discharged to the extent of the value of the security.

In the instant case, C advances to B, Rs 2,00,000 rupees on the guarantee of A. C has also taken a further
security for Rs 2,00,000 by mortgage of B’s furniture without knowledge of A. C cancels the mortgage. B
becomes insolvent, and C sues A on his guarantee. A is discharged from liability to the amount of the
value of the furniture i.e. Rs 80,000 and will remain liable for balance Rs 1,20,000

b) Solve the following question in the light of Sale Of Goods Act, 1930.

(A) Goods are delivered by P to Q on ‘sale or return’ basis. They are further delivered by Q to R and then by
R to S. The goods are stolen in custody of R. Examine who is/are to bear the loss and why? Marks 2

(B) Mr. K visited M/s Makrana Marbles for the purchase of marble and tiles for his newly built house. He
asked the owner of the above shop Mr. J to visit his house prior to supply so that he can clearly ascertain
the correct mix and measurements of marble and tiles. Mr. J agreed and visited the house on the next
day. He inspected the rooms in the first floor and the car parking space. Mr. K insisted him to visit the
second floor as well because the construction pattern was different, Mr. J ignored the above suggestion.
Mr. J. supplied 146 blocks of marble as per the size for the rooms and 16 boxes of tiles with a word of
caution that the tiles can bear only a reasonable weight. Marble and Tiles were successfully laid except
on second floor due to different sizes of the marble. The tiles fitted in the parking space also got damaged
due to the weight of the vehicle came for unloading cement bags. Mr. K asked Mr. J for the replacement
of marble and tiles to which Mr. J refused, taking the plea that the marble were as per the measurement
and it was unsafe to fit tiles at the parking area as it cannot take heavy load. Discuss in the light of
provisions of Sale of Goods Act 1930:
(i) Can Mr. J refuse to replace the marble with reference to the doctrine of Caveat Emptor? Enlist the
duties of both Mr. K. and Mr. J.
(i) Whether the replacement of damaged tiles be imposed on M/s Makrana Marbles? Explain Marks 5

Solution:
(A)

As per Section 24 of the Sale Of Goods Act, 1930, when goods are delivered to the buyer on approval or
on sale or return or other similar terms, the property therein passes to the buyer-
(i) when he signifies his approval or acceptance to the seller to does not other act adopting the transaction;
(ii) if he does not signify his approval or acceptance to the seller but retains the goods without giving notice of
rejection, then, if a time has been fixed for the return of the goods, on the expiration of such time, and, if not
time has been fixed, on the expiration of a reasonable time.
In the given case the property in the goods passed from P to Q when Q transferred them to R and from Q to R
when R transferred them to S. The goods got stolen from S before S signified his acceptance. So R is the owner
of goods and shall bear the loss.

(B)

(i)  According to doctrine of caveat emptor the buyer cannot hold the seller responsible for defect in goods
supplied as it is the duty of the buyer to make a proper selection or choice of the goods. Section 16(1) also
provides that there is no implied condition as to quality of fitness of the goods sold for any particular purpose.
However, as an exception to this doctrine, the section further provides that: (i) If the buyer had made known
to the seller the purpose of his purchase; (ii) Buyer has relied on the seller’s skill and judgement; and (iii) Seller’s
business is to supply goods of that description; then it shall be the duty of the seller to supply such goods as
are reasonably fit for that purpose.

In the instant case, Mr. K has made known to Mr. J the purpose of his purchase and relied on his skill and
judgement. It was the duty of Mr. J to supply the marbles fit for that purpose including for second floor. Since
the marbles supplied were not fit for second floor Mr. J is liable to replace the marbles to the extent not fit for
that purpose.

Duty of Mr. K (the buyer) As per the above doctrine it was the duty of the buyer Mr. K to make known
to Mr. J the purpose of his purchase of marbles. He has fully performed his part arranging the visit of Mr. J to
the site.

Duty of Mr. J (the seller) is that the goods supplied (i.e. tiles and marbles) shall be reasonably fit for the
purpose for which the buyer wants them. If Mr. K relied on the skill and judgement of Mr. J he failed to perform
his duty by neglecting the request of Mr. K to visit second floor resulting in supplies of unfit marbles for the



purpose of Mr. K.

Conclusion- Considering the above provisions Mr. J will be liable to replace the marbles not fit for the
second floor as Mr. J is bound to the implied condition to supply the marbles as per the requirement of Mr, J
when he has made him known about that and relied on his skill and judgement.

(ii)  According to the doctrine of Caveat Emptor, it is the duty of the buyer to satisfy himself before buying
the goods that the goods will serve the purpose for which they are being bought.

Here, Mr. J supplied the boxes of tiles with a word of caution that the tiles can bear only a reasonable
weight. Even though the tiles were laid in the car parking space of Mr. K and got damaged later because of
vehicle used for unloading of cement bags were beyond the reasonable weight. Hence, the seller i.e., M/s
Makrana Marbles is not liable as the buyer Mr. K as before laying down the tiles, has to satisfy himself that the
tiles will serve the specific purpose i.e., can be used for car parking space only.

Therefore, the replacement of the damaged tiles cannot be imposed on M/s Makrana Marbles

c) In the Flower Fans Private Limited, there are only 5 members. All of them go in a boat on a pleasure trip into an
open sea. The boat capsizes and all of them died being drowned. Explain with reference to the provisions of
Companies Act, 2013:

(A) Is Flower Fans Private Limited no longer in existence?
(B) Further is it correct to say that a company being an artificial person cannot own property and cannot sue or
be sued?. Marks 3

Answer

(A) Perpetual Succession — A company on incorporation becomes a separate legal entity. It is an artificial legal
person and have perpetual succession which means even if all the members of a company die, the company still
continues to exist. It has permanent existence. The existence of a company is independent of the lives of its
members. It has a perpetual succession. In this problem, the company will continue as a legal entity. The
company's existence is in no way affected by the death of all its members.
(B) The statement given is incorrect. A company is an artificial person as it is created by a process other than
natural birth. It is legal or judicial as it is created by law. It is a person since it is clothed with all the rights of an
individual. Further, the company being a separate legal entity can own property, have banking account, raise
loans, incur liabilities and enter into contracts. Even members can contract with company, acquire right against
it or incur liability to it. It can sue and be sued in its own name. It can do everything which any natural person can
do except be sent to jail, take an oath, marry or practice a learned profession. Hence, it is a legal person in its
own sense.

d) Tycoon Private Limited is the holding company of Glassware Private Limited. As per the last profit and loss
account for the year ending 31st March, 2023 of Glassware Private Limited, its turnover was Rs 1.80 crore and paid
up share capital was Rs 80 lakh. The Board of Directors wants to avail the status of a small company. The Company
Secretary of the company advised the directors that Glassware Private Limited cannot be categorized as a small
company. In the light of the above facts and in accordance with the provisions of the Companies Act, 2013, you are
required to examine whether the contention of Company Secretary is correct, explaining the relevant provisions

of the Act. Marks 3
Answer
As per section 2(85) of the Companies Act, 2013, Small Company means a company, other than a public company:
(i) paid-up share capital of which does not exceed four crore rupees, and
(ii) turnover of which as per profit and loss account for the immediately preceding financial year

does not exceed forty crore rupees:
Provided that nothing in this clause shall apply to—
(A) a holding company or a subsidiary company;
(B) a company registered under section 8; or
(C) a company or body corporate governed by any special Act.

In the instant case, as per the last profit and loss account for the year ending 31st March, 2023 of Glassware
Private Limited, its turnover was to the extent of * 1.80 crore, and paid-up share capital was * 80 lakh. Though
Glassware Private Limited, as per the turnover and paid-up share capital norms, qualifies for the status of a ‘small
company’ but it cannot be categorized as a ‘small company’ because it is the subsidiary of another company



(Tycoon Private Limited). Hence, the contention of the Company Secretary is correct.

Q3) Answer the following:

a) Explain the concept of ‘misrepresentation’ in matters of contract. Sohan induced Suraj to buy his motorcycle
saying that it was in a very good condition. After taking the motorcycle, Surajcomplained that there were many
defects in the motorcycle. Sohan proposed to get it repaired and promised to pay 40% cost of repairs After a few
days, the motorcycle did not work at all. Now Suraj wants to rescind the contract. Decide giving reasons whether

Suraj can rescind the contract? Marks 3
Answer

Misrepresentation: According to Section 18 of the Indian Contract Act, 1872, misrepresentation is:

1. When a person positively asserts that a fact is true when his information does not warrant it to be so,
though he believes it to be true.

2. When there is any breach of duty by a person, which brings an advantage to the person committing it by
misleading another to his prejudice.

3. When a party causes, however, innocently, the other party to the agreement to make a mistake as to

the substance of the thing which is the subject of the agreement.
The aggrieved party, in case of misrepresentation by the other party, can avoid or rescind the contract [Section
19, Indian Contract Act, 1872]. The aggrieved party loses the right to rescind the contract if he, after becoming
aware of the misrepresentation, takes a benefit under the contract or in some way affirms it.
Accordingly, in the given case Suraj could not rescind the contract, as his acceptance to the offer of Sohan to
bear 40% of the cost of repairs impliedly amount to final acceptance of the sale.

b) R proposed to sell his car to S. S sent his acceptance by e-mail. Next day, S sends a Fax withdrawing his
acceptance. Examine the validity of the acceptance in the light of the following:
(i) The Fax of revocation of acceptance was received by R before the email of acceptance.
(ii) The Fax of revocation and email both reached together. Marks 4
Answer
The problem is related with the communication and time of acceptance and its revocation. As per Section 4 of
the Indian Contract Act, 1872, the communication of an acceptance is a complete as against the acceptor when
it comes to the knowledge of the proposer.
An acceptance may be revoked at any time before the communication of the acceptance is complete as against
the acceptor, but not afterwards.
Referring to the above provisions
(i) Yes, the revocation of acceptance by S (the acceptor) is valid.
(ii) If R reads the Fax first, the acceptance stands revoked. If he opens the email first and reads it, revocation of
acceptance is not possible as the contract has already been concluded.

c) M/s ABC Associates is a partnership firm since 1990. Mr. A, Mr. B and Mr. C were partners in the firm since
beginning. Mr. A, being a very senior partner of aged 78 years transfers his share in the firm to his son Mr. Prateek,
a Chartered Accountant. Mr. B and Mr. C were not interested that Mr. Prateek join them as partner in M/s ABC
Associates. After some time, Mr. Prateek felt that the books of accounts were displaying only a small amount as
profit despite a huge turnover. He wanted to inspect the book of accounts of the firm arguing that it is his
entitlement as a transferee. However, the other partners believed that he cannot challenge the books of
accounts. Can Mr. Prateek, be introduced as a partner if his father wants to get a retirement? As an advisor, help
them resolve the issues applying the necessary provisions from the Indian Partnership Act, 1932.

Marks 6

Answer
(i) Introduction of a Partner (Section 31 of the Indian Partnership Act, 1932): Subject to contract between
the partners and to the provisions of Section 30, no person shall be introduced as a partner into a firm without
the consent of all the existing partners. In the instant case, Mr. Prateek can be introduced as a partner with the
consent of Mr. B and Mr. C, the existing partners.

(ii) Rights of Transferee of a Partner’s interest (Section 29): A transfer by a partner of his interest in the firm,
either absolute or by mortgage, or by the creation by him of a charge on such interest, does not entitle the
transferee, during the continuance of the firm, to interfere in the conduct of business, or to require accounts, or
to inspect the books of the firm, but entitles the transferee only to receive the share of profits of the transferring
partner, and the transferee shall accept the account of profits agreed to by the partners. Hence, here Mr. Prateek,



the transferee in M/S ABC Associates cannot inspect the books of the firm and contention of the other partners
is right that Mr. Prateek cannot challenge the books of accounts.

d) What is the difference between partnership and co-ownership as per the Indian Partnership Act, 1932?
Marks 1
Answer
Partnership for a fixed period (Indian Partnership Act, 1932): Where a provision is made by a contract for the
duration of the partnership, the partnership is called 'partnership for a fixed period'. It is a partnership created
for a particular period of time. Such a partnership comes to an end on the expiry of the fixed period.

e) Mr. Shankar sold 1000 Kgs wheat to Mr. Ganesh on credit of 3 months. Wheat was to be delivered after 10 days
of contract. After 5 days of contract, a friend of Mr. Shankar secretly informed him that Mr. Ganesh may default in
payment. On the information of friend, Mr. Shankar applied the right to lien and withheld the delivery. With
referring to the provisions of the Sale of Goods Act, 1930:

(i) State, whether Mr. Shankar was right in his decision?

(ii) What would be your answer if Mr. Ganesh became insolvent within five days of contract? Marks 6

Answer:
According to Section 45(1) of the Sale of Goods Act, 1930 the seller of goods is deemed to be an ‘Unpaid Seller’
when-
(a) The whole of the price has not been paid or tendered.
(b) A bill of exchange or other negotiable instrument was given as payment, but the same has been dishonoured,
unless this payment was an absolute, and not a conditional payment.
Further, Section 47 provides about an unpaid seller’s right of lien. Accordingly, an unpaid seller can retain the
possession of the goods and refusal to deliver them to the buyer until the price due in respect of them is paid or
tendered. This right can be exercised by him in the following cases only:
(a) where goods have been sold without any stipulation of credit; (i.e., on cash sale)
(b) where goods have been sold on credit, but the term of credit has expired; or
(c) where the buyer becomes insolvent.
In the instant case, Mr. Ganesh purchased 1000 Kg wheat from Mr. Shankar on 3 month’s credit which was to be
delivered after 10 days of contract. But, after 5 days of contract, one friend of Mr. Shankar secretly informed him
that Mr. Ganesh may default in payment. On the belief of friend, Mr. Shankar applied the right to lien and withheld
the delivery.
(i) On the basis of above provisions and facts, it can be said that even Mr. Ganesh was an unpaid seller until the
term of credit i.e. has expired, Mr. Shankar had to perform his promise of supplying 1000 Kg of wheat.
(ii) In case Mr. Ganesh became insolvent before the delivery of wheat, Mr. Shankar had the right to apply the lien
and he could withhold the delivery.

Q4) Answer the following:
a) Solve the following question in the light of Indian Companies Act, 2013
(A) Explain the concept of Dormant company as envisaged in the Companies Act, 2013. Marks 4
(B) BC Private Limited and its subsidiary KL Private Limited are holding 90,000 and 70,000 shares respectively
in PQ Private Limited. The paid-up share capital of PQ Private Limited is Rs 30 Lakhs (3 Lakhs equity shares
of Rs 10 each fully paid). Analyse with reference to provisions of the Companies Act, 2013 whether PQ
Private Limited is a subsidiary of BC Private Limited. What would be your answer if KL Private Limited is
holding 1,60,000 shares in PQ Private Limited and no shares are held by BC Private Limited in PQ Private
Limited? Marks 3

Answer

(A) Where a company is formed and registered under this Act for a future project or to hold an asset or
intellectual property and has no significant accounting transaction, such a company or an inactive company
may make an application to the Registrar in such manner as may be prescribed for obtaining the status of a
dormant company.
“Inactive company” means a company that has not been carrying on any business or operation, or has not
made any significant accounting transaction during the last two financial years, or has not filed financial
statements and annual returns during the last two financial years.



“Significant accounting transaction” means any transaction other than

- payment of fees by a company to the Registrar;

- payments made by it to full the requirements of this Act or any other law;
- allotment of shares to full the requirements of this Act; and

- payments for maintenance of its office and records.

(B) Section 2(87) defines “subsidiary company” in relation to any other company (that is to say the holding
company), means a company in which the holding company—
(i) controls the composition of the Board of Directors; or
(ii) exercises or controls more than one-half of the total voting power either at its own or together
with one or more of its subsidiary companies:

For the purposes of this section —

(n a company shall be deemed to be a subsidiary company of the holding company even if
the control referred to in sub-clause (i) or sub-clause (ii) is of another subsidiary company
of the holding company;

(1 “layer” in relation to a holding company means its subsidiary or subsidiaries.

In the instant case, BC Private Limited together with its subsidiary KL Private Limited is holding

1,60,000 shares (90,000+70,000 respectively) which is more than one half in nominal value of

the Equity Share Capital of PQ Private Limited. Hence, PQ Private Limited is subsidiary of BC

Private Limited.

(i) In the second case, the answer will remain the same. KL Private Limited is a holding 1,60,000 shares i.e., more
than one half in nominal value of the Equity Share Capital of PQ Private Limited (i.e., holding more than one half
of voting power). Hence, KL Private Limited is holding company of PQ Private Company and BC Private Limited is
a holding company of KL Private Limited. Hence, by virtue of Chain relationship, BC Private Limited becomes the
holding company of PQ Private Limited.

b) Differentiate between a LLP and a partnership firm? Marks 7
Answer
Distinction between LLP and Partnership Firm:

The points of distinction between a limited liability partnership and partnership firm are tabulated as follows:
Basis LLP

1. | Regulating Act The Limited Liability
Partnership Act, 2008.

Itis a body corporate.

Partnership firm
The Indian Partnership Act, 1932.

Body corporate Itis not a body corporate,

Separate legal entity Itis a legal entity separate Itis a group of persons with no
from its members. separate legal entity.

4. | Creation It is created by a legal process | It is created by an agreement
called registration under the | between the partners.
LLP Act, 2008.

5. | Registration Registration is mandatory. LLP | Registration is voluntary. Only the
can sue and be sued in its own | registered partnership firm can sue
name. the third parties.

6. | Perpetual succession The death, insanity, | The death, insanity, retirement or

retirement orinsolvency of the | insolvency of the partner(s) may
partner(s) does not affect its | affect its existence. It has no
existence of LLP. Members | perpetual succession.

may join or leave but its
existence continues forever.

limited to the extent to agreed
contribution except in case of
willful fraud.

7. | Name Name of the LLP to contain the | No guidelines. The partners can
word limited liability partners | have any name as per their choice.
(LLP) as suffix.

8. | Liability Liability of each partner | Liability of each partner is unlimited.

It can be extended upto the personal
assets of the partners.




9. | Mutual agency Each partner can bind the LLP | Each partner can bind the firm as
by his own acts but not the | well as other partners by his own
other partners. acts.

10. | Designated partners At least two designated There is no provision for such
partners and atleast one partners under the Indian

partnership Act, 1932.
of them shall be resident in
India.

11. | Common seal It may have its common seal as | There is no such conceptin
its official signatures. partnership

12. | Legal compliances Only designated partners are | All partners are responsible for all
responsible for all the | the compliances and penalties under
compliances and the Act.
penalties under this Act.

13. | Annual filing of documents LLP is required to file: Partnership firm is not required to
() Annual statement of |file any annual document with the

accounts registrar of firms.
(i) Statement of

solvency
(i) Annual return with the

registration of LLP every

year.

14. | Foreign partnership Foreign nationals can become | Foreign nationals cannot become a
a partner in a LLP. partner in a partnership firm.

17. | Minor as partner Minor cannot be admitted to | Minor can be admitted to the
the benefits of LLP. benefits of the partnership with the

prior consent of the existing
partners.
c) Explain in brief the various types of laws in the Indian Legal System. (Marks 6)

Answer:

The laws in the Indian legal system could be broadly classified as follows:

Criminal Law: Criminal law is concerned with laws pertaining to violations of the rule of law or public wrongs and
punishment of the same. Criminal Law is governed under the Indian Penal Code, 1860, and the Code of Criminal
Procedure, 1973 (Crpc). The Indian Penal Code, 1860, defines the crime, its nature, and punishments whereas the
Criminal Procedure Code, 1973, defines exhaustive procedure for executing the punishments of the crimes.
Murder, rape, theft, fraud, cheating and assault are some examples of criminal offences under the law.

Civil Law: Matters of disputes between individuals or organisations are dealt with under Civil Law. Civil courts
enforce the violation of certain rights and obligations through the institution of a civil suit. Civil law primarily
focuses on dispute resolution rather than punishment. The act of process and the administration of civil law are
governed by the Code of Civil Procedure, 1908 (CPC). Civil law can be further classified into Law of Contract, Family
Law, Property Law, and Law of Tort. Some examples of civil offences are breach of contract, non-delivery of goods,
non-payment of dues to lender or seller defamation, breach of contract, and disputes between landlord and tenant.

Common Law: A judicial precedent or a case law is common law. A judgment delivered by the Supreme Court will
be binding upon the courts within the territory of India under Article 141 of the Indian Constitution. The doctrine
of Stare Decisis is the principle supporting common law. It is a Latin phrase that means “to stand by that which is
decided.” The doctrine of Stare Decisis reinforces the obligation of courts to follow the same principle or judgement
established by previous decisions while ruling a case where the facts are similar or “on all four legs” with the earlier
decision.

Principles of Natural Justice: Natural justice, often known as Jus Natural deals with certain fundamental principles
of justice going beyond written law. Nemo judex in causa sua (Literally meaning “No one should be made a judge
in his own cause, and it’s a Rule against Prejudice), audi alteram partem (Literally meaning “hear the other party



or give the other party a fair hearing), and reasoned decision are the rules of Natural Justice. A judgement can
override or alter a common law, but it cannot override or change the statute.

Q5) Answer the following:
a) Solve the following question in the light of Sale Of Goods Act, 1930
(A) When can an unpaid seller of goods exercise his right of lien over the goods under the Sale of Goods Act?
Can he exercise his right of lien even if the property in goods has passed to the buyer? When such a right
is terminated? Can he exercise his right even after he has obtained a decree for the price of goods from
the court? Marks 4
(B) AB sold 500 bags of wheat to CD. Each bag contains 50 Kilograms of wheat. AB sent 450 bags by road
transport and CD himself took remaining 50 bags. Before CD receives delivery of 450 bags sent by road
transport, he becomes bankrupt. AB being still unpaid, stops the bags in transit. The official receiver, on
CD's insolvency claims the bags. Decide the case with reference to the provisions of the Sale of Goods Act,
1930. Marks 3
Answer
(A)
A lien is a right to retain possession of goods until the payment of the price.[ Sec 46(1)(a) of the Sale Of Goods
Act, 1930] It is available to the unpaid seller of the goods who is in possession of them where-
(i) the goods have been sold without any stipulation as to credit;
(ii) the goods have been sold on credit, but the term of credit has expired;
(iii) the buyer becomes insolvent. [ Sec 47(1) of the Sale Of Goods Act, 1930]
The unpaid seller can exercise ‘his right of lien even if the property in goods has passed on to the buyer. He can
exercise his right even if he is in possession of the goods as agent or bailee for the buyer.
Termination of lien: [ Sec 49(1) of the Sale Of Goods Act, 1930]
The unpaid seller of goods loses his lien thereon-
(i) when he delivers the goods to a carrier or other bailee for the purpose of transmission to the buyer without
reserving the right of disposal of the goods;
(ii) when the buyer or his agent lawfully obtains possession of the goods;
(iii) by waiver thereof.
The unpaid seller of goods, having a lien thereon, does not lose his lien by reason only that he has obtained a
decree for the price of the goods.[ Sec 49(2) of the Sale Of Goods Act, 1930]

(B)

Right of stoppage in transit (Section 50 of the Sale of Goods Act, 1930): Subject to the provisions of this Act, when
the buyer of goods becomes insolvent, the unpaid seller who has parted with the possession of the goods has
the right of stopping them in transit, that is to say, he may resume possession of the goods as long as they are in
the course of transit, and may retain them until paid or tendered price of the goods. When the unpaid seller has
parted with the goods to a carrier and the buyer has become insolvent, he can exercise this right of asking the
carrier to return the goods back, or not to deliver the goods to the buyer. In the instant case, CD, the buyer
becomes insolvent and 450 bags are in transit. AB, the seller, can stop the goods in transit by giving a notice of it
to CD. The official receiver, on CD’s insolvency cannot claim the bags.

b) (A) When the continuing guarantee can be revoked under the Indian Partnership Act, 19327? (Marks 4)
(B) What do you mean by Goodwill as per the provisions of Indian Partnership Act, 1932? (Marks 3)
Answer
(A)
Revocation of continuing guarantee (Section 38 of the Indian Partnership Act, 1932): According to section 38,
a continuing guarantee given to a firm or to third party in respect of the transaction of a firm is, in the absence
of an agreement to the contrary, revoked as to future transactions from the date of any change in the constitution
of the firm. Such change may occur by the death, or retirement of a partner, or by introduction of a new partner.

(B)

Goodwill: The term “Goodwill” has not been defined under the Indian Partnership Act, 1932. Section 14 of the
Act lays down that goodwill of a business is to be regarded as a property of the firm. Goodwill may be defined as
the value of the reputation of a business house in respect of profits expected in future over and above the normal
level of profits earned by undertaking belonging to the same class of business.

c) Explain any five circumstances under which contracts need not be performed with the consent of both the



parties. (Marks 6)
Answer:

Under following circumstances, the contracts need not be performed with the consent of both the parties:

(i) Novation: Where the parties to a contract substitute a new contract for the old it is called novation. A contract
in existence may be substituted by a new contract either between the same parties or between different parties
the consideration mutually being the discharge of old contract. Novation can take place only by mutual agreement
between the parties. On novation, the old contract is discharged and consequently it need not be performed.
(Section 62 of the Indian Contract Act, 1872)

(ii) Rescission: A contract is also discharged by recission. When the parties to a contract agree to rescind it, the
contract need not be performed. (Section 62)

(iii) Alteration: Where the parties to a contract agree to alter it, the original contract is rescinded, with the result
that it need not be performed. In other words, a contract is also discharged by alteration. (Section 62)

(iv) Remission: Every promisee may dispense with or remit, wholly or in part, the performance of the promise
made to him, or may extend the time for such performance or may accept instead of it any satisfaction which he
thinks fit. In other words, a contract is discharged by remission. (Section 63)

(v) Rescinds voidable contract: When a person at whose option a contract is voidable rescinds it, the other party
thereto need not perform any promise therein contained in which he is the promisor.

(vi) Neglect of promisee: If any promisee neglects or refuses to afford the promisor reasonable facilities for the
performance of his promise, the promisor is excused by such neglect or refusal as to any non-performance caused
thereby. (Section 67)

Q6) Answer the following:

a) State briefly the rules laid down under the Negotiable Instruments Act for determining the dateof maturity of
a bill of exchange. Ascertain the date of maturity of a bill payable hundred daysafter sight and which is
presented for sight on 4th May, 2000. Marks 7

Answer

Calculation of maturity of a Bill of Exchange:

The maturity of a bill, not payable on demand, at sight, or on presentment, is at maturity on the third day after
the day on which it is expressed to be payable (Section 22, para 2 of Negotiable Instruments Act, 1881). Three
days are allowed as days of grace. No days of grace are allowed in the case of bill payable on demand, at sight,
or presentment.

When a bill is made payable at stated no. of months after date, the period stated terminates on the day of the
month which corresponds with the day on which the instrument is dated. When it is made payable after a stated
number of months after sight the period terminates on the day of the month which corresponds with the day on
which itis presented for acceptance or sight or noted for non-acceptance or protested for non-acceptance. When
it is payable a stated no- of months after a certain event, the period terminates on the day of the month which
corresponds with the day on which the event happens (Section 23).

When a bill is made payable a stated number of months after sight and has been accepted for honour, the period
terminates with the day of the month which corresponds with the day on which it was so accepted

If the month in which the period would terminate has no corresponding day, the period terminates on the last
day of such month (Section 23).

In calculating the date a bill made payable a certain no. of days after date or after sight or after a certain eventis
at maturity, the day of the date, or the day of presentment for acceptance or sight or the day of protest for non-
accordance, or the day on which the event happens shall be excluded (Section 24).

Three days of grace are allo’'wed to these instruments after the day on which they are expressed to be payable
(Section 22).When the last day of grace falls on a day which is public holiday, the instrument is due and payable
on the preceding business day (Section 25).

Conclusion:

Inthis case the day of presentment for sight is to be excluded i.e. 4thMay, 2000. The period of 100 days ends on
12th August, 2000 (May 27 days + June 30 days +July 31 days + August 12 days). Three days of grace are to be
added. It falls due on 15th August, 2000 which happens to be a public holiday. As such it will fall dueon 14th
August,2000 i.e. the preceding business day



b) Priyansh purchased some goods from Sumit. He issued a cheque to Sumit for the sale price on 14th June, 2023.
Sumit presented the cheque in his bank and his bank informed him on 19th June, 2023 that cheque was returned
unpaid due to insufficiency of funds in the account of Priyansh. Sumit sued against Priyansh under section 138 of
the Negotiable Instruments Act, 1881. State with reasons, whether this suit is maintainable?

Marks 7
Answer
By virtue of provisions of Section 138 of the Negotiable Instruments Act, 1881, where cheque was issued by a
person to discharge a legally enforceable debt was dishonoured by bank due to insufficiency of funds, such
person shall be deemed to have committed an offence and shall, without prejudice to any other provision of this
Act, be punished with imprisonment for a term which may extend to two years or with fine which may extend to
twice the amount of the cheque, or with both.
However,
(a) the cheque has been presented to the bank within three months or validity period of the cheque, whichever
is earlier;
(b) the holder makes a demand for the payment of the said amount of money by giving a notice in writing, to the
drawer of the cheque within 30 days of the receipt of information from the bank regarding the return of the
cheque as unpaid; and
(c) the drawer of such cheque fails to make the payment of the said amount of money within fifteen days of the
receipt of the said notice.
In the instant case, Priyansh issued a cheque to Sumit for payment of the price of goods purchased from him.
When Sumit presented the cheque in bank, it was returned unpaid due to insufficiency of funds in the account
of Priyansh. Sumit sued against Priyansh under section 138 of the Negotiable Instruments Act, 1881.
For filing the suit under section 138, Sumit should have to make a demand of payment by giving a notice in writing
to Priyansh upto 18th July, 2023. In case, Priyansh failed in making the payment within fifteen days of the receipt
of the said notice, Sumit could sue under section 138.

c) “LLP is an alternative corporate business form that gives the benefits of limited liability of a company and the
flexibility of a partnership”. Explain (Marks 6)
Answer:

LLP is an alternative corporate business form that gives the benefits of limited liability of a company and the
flexibility of a partnership Limited Liability: Every partner of a LLP is, for the purpose of the business of LLP, the
agent of the LLP, but not of other partners. The liability of the partners will be limited to their agreed contribution
in the LLP, while the LLP itself will be liable for the full extent of its assets. Flexibility of a partnership: The LLP
allows its members the flexibility of organizing their internal structure as a partnership based on a mutually
arrived agreement. The LLP form enables entrepreneurs, professionals and enterprises providing services of any
kind or engaged in scientific and technical disciplines, to form commercially efficient vehicles suited to their
requirements. Owing to flexibility in its structure and operation, the LLP is a suitable vehicle for small enterprises
and for investment by venture capital.




