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Question No. 1 is compulsory. 
Attempt any four questions from the remaining five questions. 

 
Q1)Answer the following: 
a) Differentiate between Ascertained and Unascertained Goods with example.                                                 Marks 5 
Answer 
 Ascertained Goods are those goods which are identified in accordance with the agreement after the contract 

of sale is made. This term is not defined in the Act but has been judicially interpreted. In actual practice the 
term 'ascertained goods' is used in the same sense as 'specific goods.' When from a lot or out of  large  quantity  
of unascertained goods, the number or quantity contracted for is identified, such identified goods are called 
ascertained goods. 
Unascertained goods: The goods which are not specifically identified  or  ascertained at the time of making of 
the contract are known as 'unascertained goods'. They are indicated or defined only by description or sample. 

------------------------------------------------------------------------------------------------------------------------------------------- 
b) X, Y and Z are partners in a firm. They jointly promised to pay Rs. 3,00,000 to D. Y become insolvent and his 

private assets are sufficient to pay 1/5 of his share of debts. X is compelled to pay the whole amount to D. 
Examining the provisions of the Indian Contract Act, 1872, decide the extent to which X can recover the amount 
from Z.                                                                                                                                                 Marks 5 

Answer 
 As per section 43 of the Indian Contract Act, 1872, when  two  or more persons make a  joint promise, the 

promisee may, in the absence of express agreement to the contrary, compel any one or more of such joint 
promisors to perform the whole of the promise. 
Each of two or more joint promisors may compel every other joint promisor to contribute equally with himself 
to the performance of the promise, unless a  contrary  intention appears from the contract. 
If any one of two or more joint promisors makes default in  such  contribution,  the remaining joint promisors 
must bear the loss arising from such default in equal shares. 
In the instant case, X, Y and Z jointly promised to pay Rs. 3,00,000. Y  become insolvent  and his private assets 
are sufficient to pay 1/5 of  his share of  debts. X is  compelled to  pay the whole amount. X is entitled to receive 
Rs. 20,000 from Y’s estate, and Rs. 1,40,000 from Z. 

------------------------------------------------------------------------------------------------------------------------------------------ 
c) Mr. Anil formed a One Person Company (OPC) on 16th April, 2018 for manufacturing electric cars. The turnover 

of the OPC for the financial year ended 31st March, 2019 was about Rs. 2.25 Crores. His friend Sunil wanted to 
invest in his OPC, so they decided to convert it voluntarily into a private limited company.   Can Anil  do so? 

                         Marks 5 
Answer 
 As per the provisions of Sub-Rule (7) of Rule 3 of the Companies (Incorporation) Rules, 2014, an OPC cannot 

convert voluntarily into any kind of company unless two years have expired from the date of its incorporation, 
except threshold limit (paid up share capital) is increased beyond fifty lakh rupees or its average annual 
turnover during the relevant period exceeds two crore rupees. 

 In the instant case, Mr. Anil formed an OPC on 16th April, 2018 and its turnover for the financial year ended 
31st March, 2019 was Rs. 2.25 Crores. Even though two years have not expired from the date  of  its 
incorporation, since its average annual turnover during   the period starting from 16th April, 2018 to 31st 
March, 2019 has exceeded Rs. 2 Crores,  Mr. Anil can convert the OPC into a private limited company along 
with Sunil. 

------------------------------------------------------------------------------------------------------------------------------------------- 
d) P sells by auction to  Q  a horse which P knows to  be unsound. The horse appears to   be sound but P knows 

about the  unsoundness  of the  horse. Is this contract valid in  the following circumstances: 
(a) If P says nothing about the unsoundness of the horse to Q. 
(b) If P says nothing about it to Q who is P’s daughter who has just come of age. 



(c) If Q says to P “If you do not deny it, I shall assume that the horse is sound.” P says nothing.     Marks 5 
Answer 
 According to section 17  of the  Indian  Contract Act,  1872, mere  silence  as  to  facts likely to affect the 

willingness of a person to  enter into a contract is not fraud, unless  the  circumstances  of the case are such 
that, regard being had to  them, it is the duty  of the person keeping  silence  to  speak,  or unless  his  silence is, 
in itself, equivalent to speech. Hence, in the instant case, 
(a) This  contract is valid since as per section 17 mere silence as to  the facts likely  to affect the  willingness  

of a  person  to  enter  into  a  contract is not fraud. Here, it is not the duty of the seller to disclose 
defects. 

(b) This contract is not valid since as per section 17 it becomes P’s duty to tell Q about the unsoundness of 
the horse because a fiduciary relationship exists between P and his daughter Q. Here, P’s silence is 
equivalent to speech and hence amounts to fraud. 

(c) This contract is not valid since as per section 17, P’s silence is equivalent to speech and hence amounts 
to fraud. 

------------------------------------------------------------------------------------------------------------------------------------------- 
Q2) Answer the following: 
a) For the purpose of making uniform for the employees, Mr. Yadav bought dark blue coloured cloth from Vivek, 

but did not disclose to the seller the purpose of  said purchase. When uniforms were prepared and used by the 
employees, the cloth was found unfit. However, there was evidence that the cloth was fit for caps, boots and 
carriage lining. Advise Mr. Yadav whether he  is  entitled  to  have  any remedy under the sale of Goods Act, 
1930?                                                                                                         Marks 4 

Answer 
 Fitness of Cloth: As per  the  provision  of Section  16(1)  of the  Sale  of Goods Act, 1930, an implied condition 

in a contract of sale that an article is fit for a particular purpose only arises  when  the purpose for which the 
goods are supplied is known to  the seller, the buyer relied on the seller’s skills or judgement and seller deals in 
the goods in his usual course of business. In this case, the cloth supplied is capable of being applied to a variety 
of purposes, the buyer should have  told  the  seller  the specific purpose for which he  required  the  goods. But 
he did not do so.  Therefore, the implied condition as to the fitness for the  purpose  does not apply.  Hence, 
the buyer will not succeed in getting any remedy from the  seller  under  the  Sale  of  Goods Act, 1930. 

------------------------------------------------------------------------------------------------------------------------------------------- 
b) Examine the following whether it is correct or incorrect along with reasons: 

- A company being an artificial person cannot own property and cannot sue or  be  sued.              Marks 3 
Answer 
 A  company being an  artificial person cannot own  property and cannot sue  or  be  sued 

Incorrect: A company is an artificial person as it is created by a process other than natural birth. It is legal or 
judicial as it is created by law. It is a person since it is  clothed with all the rights of an individual. 
Further, the company being a separate legal entity can own property, have banking account, raise loans, incur 
liabilities and enter into contracts. Even members can contract with company, acquire right against it or incur 
liability to it. It can sue and    be sued in its own name. It can do everything which  any natural person can do  
except be sent to  jail, take  an  oath, marry or practice a  learned profession.  Hence, it is a legal person in its 
own sense. 

-------------------------------------------------------------------------------------------------------------------------------------------- 
c) Explain the concept of ‘misrepresentation’ in matters of contract. Sohan induced Suraj to buy his motorcycle 

saying that it was in a very good condition.  After  taking  the  motorcycle, Suraj complained that there were 
many defects in the motorcycle. Sohan proposed to get it repaired and promised to pay 40% cost of repairs 
After a few days, the motorcycle did not work at all. Now Suraj wants to rescind the contract. Decide giving 
reasons whether Suraj can rescind the contract?                                                           Marks 4 

Answer 
 Misrepresentation: According to Section 18 of the Indian Contract Act, 1872, misrepresentation is: 

1. When a person positively asserts that a fact is true when his information does not warrant it to be so, 
though he believes it to be true. 

2. When there is any breach of duty by a person, which brings an advantage to the person committing it 
by misleading another to his prejudice. 

3. When a party causes, however, innocently, the other party to  the  agreement  to make a mistake as to 
the substance of the thing which is the subject of the  agreement. 

The aggrieved party, in case of misrepresentation by the other party, can avoid or rescind the contract [Section 
19, Indian Contract Act, 1872]. The aggrieved party  loses the right to rescind the contract if he, after becoming 
aware of the misrepresentation, takes a benefit under the contract or in some way affirms it. 



Accordingly, in the given case Suraj could not rescind the contract, as  his  acceptance to the offer of Sohan to 
bear 40% of the cost  of  repairs  impliedly  amount to final acceptance of the sale. 

------------------------------------------------------------------------------------------------------------------------------------------- 
d) State briefly the essential element of a contract of sale under the Sale  of  Goods Act,  1930.                 Marks 4 
Answer 
 Essentials of Contract of Sale 

The following elements must co-exist so as to constitute a contract  of  sale of  goods  under the Sale of Goods 
Act, 1930. 
(i) There must be at least two parties 
(ii) The subject matter of the contract must necessarily be goods 
(iii) A price in money (not in kind) should be paid or promised. 
(iv) A transfer of property in goods from seller to the buyer must take place. 
(v) A contract of sale must be absolute or conditional [section 4(2)]. 
(vi) All other essential elements of a valid contract must be  present in the contract of  sale. 

--------------------------------------------------------------------------------------------------------------------------------------------- 
e) “Partner indeed virtually embraces the character of both a principal and an  agent”. Describe the said 

statement keeping in view of the provisions of the Indian Partnership  Act, 1932.                            Marks 5 
Answer 
 “Partner indeed virtually embraces the character of both a principal and an agent”: Subject to the provisions of 

section 18 of  the Indian Partnership  Act,  1932, a  partner is the agent of the firm for the purposes of the 
business of the firm. 
A partnership is the relationship between the partners who have agreed to  share  the profits of the business 
carried on by all or any of them acting for all (Section 4). This definition suggests that any of the partners can be 
the agent of the others. 
Section 18 clarifies this position by providing that, subject to the provisions of the Act, a partner is the agent of 
the firm for the purpose of the business of the firm. The partner indeed virtually embraces the character of 
both a principal and an agent.  So  far as  he acts for himself and in his own interest in the common concern of 
the partnership, he may properly be deemed as a principal and so far as he acts for his partners, he may 
properly be deemed as an agent. 
The principal distinction between him and a mere agent is that he has a community of interest with other 
partners in the whole property and business and liabilities of partnership, whereas an agent as such has no 
interest in either. 
The rule that a partner is the agent of the firm for the purpose of the business of the firm cannot be applied to 
all transactions and dealings between the partners themselves. It is applicable only to the act done by partners 
for the purpose of the business of the firm. 

----------------------------------------------------------------------------------------------------------------------------------------- 
Q3) Answer the following: 
a) Briefly explain the doctrine of “ultravires” under the Companies Act, 2013. What are the consequences of 

ultravires acts of the company?                                                                                                      Marks 6 
Answer 

Doctrine of ultra vires: The meaning of the term ultra vires is simply “beyond (their) powers”. The legal phrase 
“ultra vires” is applicable only to acts done in excess of the legal powers of the doers. This presupposes that the 
powers in their nature are limited. 
It is a fundamental rule of Company Law that the objects of a company as stated in its memorandum can be 
departed from only to the extent permitted by the Act, thus far and no further. In consequence, any act done 
or a contract made by the company which travels beyond the powers not only of the directors but also of the 
company is wholly void and inoperative in law and is therefore not binding on the company. On this account, a 
company can be restrained from employing its fund for purposes other than those sanctioned by the 
memorandum. Likewise, it can be restrained from carrying on a trade different from the one it is authorised to 
carry on. 
The impact of the doctrine of ultra vires is that a company can neither be sued on an ultra vires transaction, nor 
can it sue on it. Since the memorandum is  a  “public  document”, it is open to public inspection. Therefore, 
when  one deals with a  company one is  deemed to know about the powers of the company. If in spite of this 
you enter into a transaction which is ultra vires the company, you cannot enforce it against the company. 
An act which is ultra vires the company being void, cannot be ratified by the shareholders of the company. 
Sometimes, act which is ultra vires can be regularised by ratifying it subsequently. 

------------------------------------------------------------------------------------------------------------------------------------------------------ 
b) Differentiate between a LLP and a partnership firm?                                                          Marks 7 



Answer 
 Distinction between LLP and Partnership Firm:  

The points of distinction between a limited liability partnership and partnership firm are tabulated as follows: 
 Basis LLP Partnership firm 

1. Regulating Act The Limited Liability 
Partnership Act, 2008. 

The Indian Partnership Act, 1932. 

2. Body corporate It is a body corporate. It is not a body corporate, 

3. Separate legal entity It is a legal entity separate 
from its members. 

It is a group of persons with no 
separate legal entity. 

4. Creation It is created by a legal process 
called registration under the 
LLP Act, 2008. 

It is created by an agreement 
between the partners. 

5. Registration Registration is mandatory. LLP 
can sue and be sued in its own 
name. 

Registration is voluntary. Only the 
registered partnership firm can sue 
the third parties. 

6. Perpetual succession The death, insanity, 
retirement or insolvency of 
the partner(s) does not affect 
its existence of LLP. Members 
may join  or leave but its 
existence continues forever. 

The death, insanity, retirement or 
insolvency of the partner(s) may 
affect its existence. It has no 
perpetual succession. 

7. Name Name of the LLP to contain 
the word limited liability 
partners (LLP) as suffix. 

No guidelines. The partners can 
have any name as per their choice. 

8. Liability Liability of each partner 
limited to the extent to 
agreed contribution except in 
case of willful fraud. 

Liability of each partner is unlimited. 
It can be extended upto the 
personal assets of the partners. 

9. Mutual agency Each partner can bind the LLP 
by his own acts but not the 
other partners. 

Each partner can bind the firm as 
well as other partners by his own 
acts. 

10. Designated partners At least two designated 
partners and atleast one 

There is no provision for such 
partners under the Indian 
partnership Act, 1932. 

  of them shall be resident  in 
India. 

 

11. Common seal It may have its common seal 
as its official signatures. 

There is no such concept in 
partnership 

12. Legal compliances Only designated partners are 
responsible for all the 
compliances and 
penalties under this Act. 

All partners are responsible for all 
the compliances and penalties 
under the Act. 

13. Annual filing of documents LLP is required to file: 

(i) Annual statement of 
accounts 

(ii) Statement of 
solvency 

(iii) Annual return with the 
registration of LLP every 
year. 

Partnership firm is not required to 
file any annual document with the 
registrar of firms. 

14. Foreign partnership Foreign nationals can 
become a partner in a LLP. 

Foreign nationals cannot become a 
partner in a partnership firm. 



17. Minor as partner Minor cannot be admitted to 
the benefits of LLP. 

Minor can be admitted to the 
benefits of the partnership with the 
prior consent of the existing 
partners. 

-------------------------------------------------------------------------------------------------------------------------------------------------- 
c) Mr. Sonumal a wealthy individual provided a loan of Rs. 80,000 to Mr. Datumal on 26.02.2019.  The  borrower  

Mr.  Datumal  asked   for  a   further  loan   of   Rs.  1,50,000.  Mr. Sonumal agreed but provided the loan in parts 
at different dates. He provided Rs. 1,00,000 on 28.02.2019 and remaining Rs. 50,000 on 03.03.2019. 
On 10.03.2019 Mr. Datumal while paying off part Rs. 75,000 to Mr. Sonumal insisted that   the lender should 
adjusted Rs. 50,000 towards the loan  taken on•03.03.2019 and balance as against the loan on 26.02.2019. 
Mr. Sonumal objected to this arrangement and asked the borrower to  adjust in  the order of date of borrowal 
of funds. 
Now you decide: 
(i) Whether the contention of Mr. Datumal correct or otherwise as per the provisions of the Indian 

Contract Act, 1872? 
(ii) What would be the answer in case the borrower does not insist on such order of adjustment of 

repayment? 
(iii) What would the mode of adjustment/appropriation of such part payment in case neither Mr. Sonumal 

nor Mr. Datumal insist any order of adjustment on their part?                Marks 7 
Answer 

Appropriation of Payments: In case where a debtor owes several debts to the same creditor and makes 
payment which is not sufficient to discharge all the  debts,  the  payment shall be appropriated (i.e. adjusted 
against the debts) as per the provisions of Section 59 to 61 of the Indian Contract Act, 1872. 
(i) As per the provisions of 59  of  the Act, where a  debtor owing several  distinct debts to one person, 
makes a payment to him either with express intimation or under circumstances implying that the payment is to 
be applied to the discharge of some particular debt, the payment, if accepted, must be applied accordingly. 
Therefore, the contention of Mr. Datumal is  correct and he  can specify the manner   of appropriation of 
repayment of debt. 
(ii) As per the provisions of 60 of the Act, where the debtor has omitted to intimate and there are no other 
circumstances indicating to which debt the payment is to be applied, the creditor may apply it at his discretion 
to any lawful  debt  actually  due and payable to him from the debtor, where its recovery is or is  not barred by 
the law in force for the time being as to the limitation of suits. 
Hence in case where Mr. Datumal fails to specify the manner of  appropriation  of  debt on part repayment, Mr. 
Sonumal the creditor, can appropriate  the payment as per his choice. 
(iii) As per the provisions of 61 of the Act, where neither party makes any appropriation, the payment shall 
be applied in discharge of the debts in order of time, whether they are or are not barred by the law in force for 
the time being  as  to  the limitation of suits. If the debts are of equal standing, the payments shall be applied in 
discharge   of each proportionately. 
Hence in case where neither Mr. Datumal nor Mr. Sonumal specifies the manner of appropriation of debt on 
part repayment, the appropriation  can  be  made  in proportion of debts.  

-------------------------------------------------------------------------------------------------------------------------------------------- 
Q4) Answer the following: 
a) What are the rights of an unpaid seller against goods under the  Sale  of  Goods  Act, 1930?             Marks 8 
Answer 
 Rights of an unpaid seller against the goods: As per the provisions of Section 46 of     the Sale of Goods Act, 

1930, notwithstanding that the property in the goods may have  passed to the buyer, the unpaid seller of 
goods, as such, has by implication of law- 
(a) a lien on the goods for the price while he is in possession of them; 
(b) in case of the insolvency of the buyer, a  right of  stopping the goods in transit after  he has parted with 

the possession of them; 
(c) a right of re-sale as limited by this Act. [Sub-section (1)] 
Where the property in goods has not passed to the buyer, the unpaid  seller has, in addition to his other 
remedies, a right of withholding delivery similar to and co-extensive with his rights of lien and stoppage in 
transit where the property has passed to the buyer. [Sub-section (2)] 
These rights can be exercised by the unpaid seller in the following circumstances: 
(i) Right of lien (Section 47): According to sub-section (1), the unpaid seller of goods who is  in possession 
of them is entitled to retain possession of them until payment    or tender of the price in the following cases, 
namely:- 



(a) where the goods have been sold without any stipulation as to credit; 
(b) where the goods have been sold on credit, but the term of credit has expired; 
(c) where the buyer becomes insolvent. 
(ii) Right of stoppage in transit (Section 50): When the buyer of goods becomes insolvent, the unpaid seller 

who has parted with  the possession of  the goods  has  the right of stopping them in transit, that is to 
say, he may resume possession of the goods as long as they are in the course of transit, and may retain 
them until paid or tendered price of the goods. 

(iii) Right to re-sell the goods (Section 54): The unpaid seller can exercise the right to re-sell the goods 
under the following conditions: 

1. Where the goods are of a perishable nature 
2. Where he gives notice to the buyer of his intention to re-sell the goods 
3. Where an unpaid seller who has exercised his right of lien  or  stoppage  in transit resells the goods 
4. A re-sale by the seller where a right of re-sale is expressly reserved in  a contract of sale 
5. Where the property in goods has not passed to the buyer 

------------------------------------------------------------------------------------------------------------------------------------------- 
b) Mr. G sold some goods to Mr. H for certain price by issue of an invoice, but payment in respect of the same 

was not received on that day. The goods were packed and lying in  the godown of Mr. G. The goods were 
inspected by H's agent and were found to be in order. Later on, the dues of the goods were  settled  in cash. 
Just after  receiving cash,  Mr. G asked Mr. H that goods should be taken away from his godown to enable him 
to store other goods purchased by him. After one day, since Mr. H did not take delivery of  the goods, Mr. G 
kept the goods out of the godown in an open space. Due to rain, some goods were damaged. 
Referring to the provisions of the Sale of Goods Act, 1930, analyse the above situation and decide who will be 
held responsible for the above damage. Will your answer be different, if the dues were  not settled in  cash  and 
are still pending?                                   Marks 6 

Answer 
 1. According to  section 44  of the  Sales of Goods Act,  1932, when the  seller is ready and willing to deliver the 

goods and requests the buyer to take delivery,  and the buyer does not within a reasonable time after such 
request take delivery of the goods, he is liable to the  seller  for  any loss  occasioned by his neglect or  refusal 
to take delivery and also for a reasonable charge for the care and custody of the goods. 

 The property in the goods or beneficial right in the goods passes to the buyer at appoint of time depending 
upon ascertainment, appropriation  and  delivery  of goods. Risk of loss of goods prima facie follows the passing 
of property in goods. Goods remain at the seller's risk unless the property there in is transferred to the buyer, 
but after transfer of property therein to the buyer the  goods  are  at  the buyer's risk whether delivery has 
been made or not. 
In the given case, since Mr. G has already intimated Mr. H, that he wanted to store some other goods and thus 
Mr. H should take the delivery of goods kept in the godown of Mr. G, the loss of goods damaged should be 
borne by Mr. H. 
 
2. If the price of the goods would not have settled in cash and some amount would have been pending 
then Mr. G will be treated as an unpaid seller and he can  enforce the following rights against the goods as well 
as against the buyer personally: 
(a) Where under a contract of sale the property in the goods has passed to the buyer and the buyer 

wrongfully neglects or refuses to pay for the goods according to the terms of the contract, the seller 
may sue him for the price of the goods. [Section 55(1) of the Sales of Goods Act, 1930] 

(b) Where under a contract of sale the price is payable on a day certain irrespective of delivery and the 
buyer wrongfully neglects or refuses to  pay such price, the seller may sue him for the price although 
the property in the goods has not passed and the goods have not been appropriated to the contract. 
[Section 55(2) of the Sales of Goods Act, 1930]. 

------------------------------------------------------------------------------------------------------------------------------------------ 
c) Explain the modes of revocation of an offer as per the Indian Contract Act, 1872.              Marks 6 
Answer 
 Modes of revocation of Offer 

(i) By notice of revocation 
(ii) By lapse of time: The time for acceptance can lapse if the acceptance is not given within the specified 

time and where no time is specified, then within a reasonable time. 
(iii) By non-fulfillment of condition precedent: Where the acceptor fails to fulfill a condition precedent to 

acceptance the proposal gets revoked. 
(iv) By death or insanity: Death or insanity of the proposer would result in automatic revocation of the 



proposal but only if the fact of death or insanity comes to the knowledge of the acceptor. 
(v) By counter offer 
(vi) By the non- acceptance of the offer according to the prescribed or usual mode 
(vii) By subsequent illegality 

-------------------------------------------------------------------------------------------------------------------------------------------- 
Q5) Answer the following: 
a) Explain the Duties of the Pawnee and Duties of a Pawnor as per the Contract Act.              Marks 8 
Answer 
Duties of the Pawnee 
Pawnee has the following duties: 
a. Duty to take reasonable care of the pledged goods. 
b. Duty not to make unauthorized use of pledged goods. 
c. Duty to return the goods when the debt has been repaid or the promise has been performed. 
d. Duty not to mix his own goods with goods pledged. 
e. Duty not to do any act which is inconsistent with the terms of the pledge. 
f. Duty to return accretion to the goods, if any. 
 
Duties of a Pawnor 
Pawnor has the following duties: 
a. The pawnor is liable to pay the debt or perform the promise as the case may be. 
b. It is the duty of the pawnor to compensate the pawnee for any extraordinary expenses incurred by him for 

preserving the goods pawned. 
c. It is the duty of the pawnor to disclose all the faults which may put the pawnee under extraordinary risks. 
d. If loss occurs to the pawnee due to defect in pawnor’s title to the goods, the pawnor must indemnify the 

pawnee. 
e. If the pawnee sells the good due to default by the pawnor, the pawnor must pay the deficit. 
------------------------------------------------------------------------------------------------------------------------------------------------------ 
b) Bholenath drew a cheque in favour of Surendar. After having issued the cheque; Bholenath requested 

Surendar not to present the cheque for payment and gave a stop payment request to the bank in respect of the 
cheque issued to Surendar. Decide, under the provisions of the Negotiable Instruments Act, 1881 whether the 
said acts of Bholenath constitute an offence?                   Marks 4 

Answer 
 As per the facts stated in the question, Bholenath (drawer) after having issued the cheque, informs Surendar 

(drawee) not to present the cheque for payment and as well gave a stop payment request to the bank in 
respect of the cheque issued to Surendar. 
Section 138 of the Negotiable Instruments Act, 1881, is a penal provision in the sense that once a cheque is 
drawn on an account maintained by the drawer with his banker for payment of any amount of money to 
another person out of that account for the discharge in whole or in part of any debt or liability, is informed by 
the bank unpaid either because of insufficiency of funds to honour the cheques or the amount exceeding the 
arrangement made with the bank, such a person shall be deemed to have committed an offence. 
Once a cheque is issued by the drawer, a presumption under Section 139 of the Negotiable Instruments Act, 
1881 follows and merely because the drawer issues a notice thereafter to the drawee or to the bank for 
stoppage of payment, it will not preclude an action under Section 138. 
Also, Section 140 of the Negotiable Instruments Act, 1881, specifies absolute liability of the drawer of the 
cheque for commission of an offence under the section 138 of the Act. Section 140 states that it shall not be a 
defence in a prosecution for an offence under section 138 that the drawer had no reason to believe when he 
issued the cheque that the cheque may be dishonoured on presentment for the reasons stated in that section. 
Accordingly, the act of Bholenath, i.e., his request of stop payment constitutes an offence under the provisions 
of the Negotiable Instruments Act, 1881. 

----------------------------------------------------------------------------------------------------------------------------------------------- 
c) ABC Ltd. sells its products through some agents and it is not the custom in their business to sell the products on 

credit. Mr. Pintu, one of the agents sold goods of ABC Ltd. to M/s. Parul Pvt. Ltd. (on credit) which was 
insolvent at the time of such sale. ABC Ltd. sued Mr. Pintu for compensation towards the loss caused due to 
sale of products to M/s. Parul Pvt. Ltd. Will ABC Ltd. succeed in its claim?               Marks 4 

Answer 
 To conduct the business of agency according to the principal’s directions (Section 211 of the Indian Contract 

Act, 1872): An agent is bound to conduct the business of his principal according to the direction given by the 
principal, or, in the absence of any such directions, according to the custom which prevails in doing business of 



the same kind at the place where the agent conducts such business. When the agent acts otherwise, if any loss 
be sustained, he must make it good to his principal, and, if any profit accrues, he must account for it. 

 In the present case, Mr. Pintu, one of the agents, sold goods of ABC Ltd. to M/s Parul Pvt. Ltd. (on credit) which 
was insolvent at the time of such sale. Also, it is not the custom in ABC Ltd. to sell the products on credit. 
Hence, Mr. Pintu must make good the loss to ABC Ltd.  

-------------------------------------------------------------------------------------------------------------------------------------------- 
d) Moni and Tony were partners in the firm M/s MOTO & Company. They admitted Sony as partner in the firm 

and he is actively engaged in day-to-day activities of the firm. There is a tradition in the firm that all active 
partners will get a monthly remuneration of Rs 20,000 but no express agreement was there. After admission of 
Sony in the firm, Moni and Tony were continuing getting salary from the firm but no salary was given to Sony 
from the firm. Sony claimed his remuneration but denied by existing partners by saying that there was no 
express agreement for that. Whether under the Indian Partnership Act, 1932, Sony can claim remuneration 
from the firm?                       Marks 4 

Answer 
 By virtue of provisions of Section 13(a) of the Indian Partnership Act, 1932 a partner is not entitled to receive 

remuneration for taking part in the conduct of the business. But this rule can always be varied by an express 
agreement, or by a course of dealings, in which event the partner will be entitled to remuneration. Thus, a 
partner can claim remuneration even in the absence of a contract, when such remuneration is payable under 
the continued usage of the firm. In other words, where it is customary to pay remuneration to a partner for 
conducting the business of the firm, he can claim it even in the absence of a contract for the payment of the 
same. 
In the given problem, existing partners are getting regularly a monthly remuneration from firm customarily 
being working partners of the firm. As Sony also admitted as working partner of the firm, he is entitled to get 
remuneration like other partners. 

----------------------------------------------------------------------------------------------------------------------------------------- 
Q6) Answer the following: 
a) Explain the classification of the companies on the basis of control as per the Companies Act, 2013.        Marks 6 
Answer 
 In line with the Companies Act, 2013, following are the classification of the Companies on the basis of control: 

(a) Holding and subsidiary companies: ‘Holding and subsidiary’ companies are relative terms. 
A company is a holding company in relation to one or more other companies, means a company of which such 
companies are subsidiary companies. [Section 2(46)] 
For the purposes of this clause, the expression “company" includes any body corporate. 
Whereas section 2(87) defines “subsidiary company” in relation to any other company (that is to say the 
holding company), means a company in which the holding company— 
(i) controls the composition of the Board of Directors; or 
(ii) exercises or controls more than one-half of the total voting power either at its own or together with 
one or more of its subsidiary companies: 
Provided that such class or classes of holding companies as may be prescribed shall not have layers of 
subsidiaries beyond such numbers as may be prescribed. 
 
(b) Associate company [Section 2(6)]: In relation to another company, means a company in which that 
other company has a significant influence, but which is not a subsidiary company of the company having such 
influence and includes a joint venture company. 
 Explanation. — For the purpose of this clause — 
(i) the expression “significant influence” means control of at least twenty per cent of total voting power, 
or control of or participation in business decisions under an agreement; 
(ii) the expression “joint venture’’ means a joint arrangement whereby the parties that have joint control 
of the arrangement have rights to the net assets of the arrangement. 
The term “Total Share Capital”, means the aggregate of the - 
(1) Paid-up equity share capital; and 
(2) Convertible preference share capital. 
----------------------------------------------------------------------------------------------------------------------------------------- 

b) Give Distinction between Contract of Indemnity and Contract of Guarantee.               Marks 6 
Answer 
  

Point of distinction Contract of Indemnity Contract of Guarantee 



Number of 

party/parties to 

the contract 

There are only two parties 
namely the indemnifier 
[promisor] and the indemnified 
[promisee] 

There are three parties- creditor, 
principal debtor and surety. 

Nature of liability The liability of the indemnifier 
is primary and unconditional. 

The liability of the surety is secondary and 
conditional as the primary liability is that of 
the principal debtor. 

Time of liability The liability of the indemnifier 
arises only on the happening of 
a contingency. 

The liability arises only on the non-
performance of an existing promise or non-
payment of an existing debt. 

Time to Act The indemnifier need not act at 
the request of indemnity holder. 

The surety acts at the request of principal 
debtor. 

Right to sue third 

party 

Indemnifier cannot sue a third 
party for loss in his own name as 
there is no privity of contract. 
Such a right would arise only if 
there is an assignment in his 
favour. 

Surety can proceed against principal 
debtor in his own right because he gets all 
the right of a creditor after discharging the 
debts. 

Purpose Reimbursement of loss For the security of the creditor 

Competency to 

contract 

All parties must be 
competent to contract. 

In the case of a contract of guarantee, 
where a minor is a principal debtor, the 
contract is still valid. 

------------------------------------------------------------------------------------------------------------------------------------------- 
c) Classify the following transactions according to the types of goods they are: 
(i) A wholesaler of cotton has 100 bales in his godown. He agrees to sell 50 bales and these bales were selected 

and set aside. 
(ii) A agrees to sell to B one packet of sugar out of the lot of one hundred packets lying in his shop.             Marks 2 
Answer 

(i)   A wholesaler of cotton has 100 bales in his godown. So, the goods are existing goods. He agrees to sell 50 
bales and these bales were selected and set aside. On selection, the goods become ascertained. In this case, 
the contract is for the sale of ascertained goods, as the cotton bales to be sold are identified and agreed after 
the formation of the contract. 
(ii) If A agrees to sell to B one packet of sugar out of the lot of one hundred packets lying in his shop, it is a 
sale of existing but unascertained goods because it is not known which packet is to be delivered.  

-------------------------------------------------------------------------------------------------------------------------------------------- 
d) Explain in brief Inchoate Instrument.                    Marks 6

  
Answer 
 Inchoate Instrument: It means an instrument that is incomplete in certain respects. The drawer/  maker/  

acceptor/  indorser  of  a  negotiable  instrument  may  sign  and  deliver  the instrument to another person in 
his capacity leaving the instrument, either wholly blank or having written on it the word incomplete. Such an 
instrument is called an inchoate instrument and this gives a power to its holder to make it complete by writing 
any amount either within limits specified therein or within the limits specified by the stamp’s affixed on it. The 
principle of this rule of an inchoate instrument is based on the principle of estoppel. 



Liability on drawing inchoate instrument: The person signing and delivering the inchoate instrument is liable 
both to a holder and holder in due course. However, there is a difference in their respective rights: 
The holder of such an instrument cannot recover the amount in excess of the amount intended to be paid by 
the signor. 
The holder in due course can, however, recover any amount on such instrument provided it is covered by the 
stamp affixed on the instrument. 
Section 20 of the Act reads as “Where one person signs and delivers to another a paper stamped in accordance 
with the law relating to negotiable instruments then in force in India, and either wholly blank or having written 
thereon an incomplete negotiable instrument, he thereby gives prima facie authority to the holder thereof to 
make or complete, as the case may be, upon it a negotiable instrument, for any amount specified therein and 
not exceeding the amount covered by the stamp. The person so signing shall be liable upon such instrument, in 
the capacity in which he signed the same, to any holder in due course for such amount. Provided that no 
person other than a holder in due course shall recover from the person delivering the instrument anything in 
excess of the amount intended by him to be paid thereunder”. 
 

 
 

 
 
  


