PRELIMINARY AND/BASICS OF COMPANY LAW,

Characteristics of Company

|
Incorporated Artificial Separatt_i Perpetual
Association Judicial Person Legal Entity Succession

The company is not
natural
person like
human plant or animal.
It is created by
human. Itisa
creation for
some specific
object. Soit
will run for
achieving
the object &
beyond for new objects.

As the company is created
by
human, its not
natural. lts an
artificial entity
which cannot
be formed on
its own. It has
to be created.

But creation will be
judicial i.e. legal under
any law in force in the
territory of any country.

Company have its own
identity, its own legal
existence like any other
human. It is just that the
Company is intangible &
exist only on paper.
As company is separate
legal entity, it has right
to enter into contract
on its own, it
work in it own name.
Everything
which is done in the
Company will be known

Members, owners,
promoters, BOD,

stakeholders may come &
go but company will
remain till eternity.

The company does not
have life equal to its
promoters or members.
Even after death of all,
company can run for
ages. The company will
only cease to exist when it
is dissolved.

by the name of the
company

Limited Transfer of pizaalintinl Separate
Liability Common Seal Shares el Prgperty
The liability of the Human uses The ownership of the The Company is As company is
members of the signature to Company is combination of separate legal
company is normally show the represented by the the three pillars entity it has right to
limited up the authentication of shares of the Investor, enter
amount of the share ||  document & to company. So for ease Management, into contract on its
capital invested in || mention personal of transactions, the Auditor. Investor own.
the company. The identity. For share-holders can ln\F]e.s;slthe m((i)rlljey Thus company can
personal assets of || company signature | transfer the shares m;Vn a'c e'rf‘gﬁf i |¥un purchase
the owners of the means Seal. of the company with the b?lsiness andis || OF sale property on its
company will not be The document its ownership & it checked by auditor own. Do
liable for any is deemed to does not affect the whether transaction on its
payment to creditor. be signed by company in any way, money is being own. Its like
company if the it only changes the properly used or not. company has its
document bears share-holding Thus the investors entire separate
the seal of the pattern. need not enter in to range of assets or
company. day to day transaction liabilities.
of the company or
management of the
company.
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. Chapter -1 Preliminary and Basics of Company Law

Separate Legal Entity: Land Mark Case Laws

employment. After few days Lee met with an accident and becomesdead.
Then it was held that there was z valid contract between the company and Lee of
service asworker. Therefore contention of Mrs. Leeisright in law.

Case Name Decision of the court Key Word
w=] | Salomon Vs. There can be a transfer of property from a member to the company &vice-versa. Creditors
cjz; Salomon & A person can be a member, director, employee and creditor of the company at | compensation
g Co. Ltd sametime.
Acompanyhasrights and duties of its own.
Acompanyisnotan agent of members or directors.
Lee Vs Lee Leeis a personwho isa member as well as director aswell as employee and he have | Employees
Air Farming valid contract of compensation if he gets damaged or diseased during the courseof | com pensation
Ltd.

Gramophone &

Property of the company is not the property of the shareholders, it is the property

Unauthorised

name of the company.

Typewriter Co. | of the company. Therefore shareholders do not have any right on the property of | use

Vs Stanley. the company during the entire life of the company.

Macaura Vs. a) Itwas held that the insurance company is not liable to Macaura due to loss of Insurance of
Northern Insurable Interest as the owner of the timber is companyand the insuranceisin | .o, panies
Assurance the name of Macaura. property
Co. Ltd. b) Asthe company is a separate legal entity, the timber should be insured in the

Lifting of Corporate Veil

Meaning

A) The company has a separate legal entity from its members. This principle is called the ‘Veil of Incorporation’.
B) Board of Directors act behind the Company
C) If BOD executes fraud behind the company then question is who shall be penalised Company or Board of Director ?
D) Insuch case veil of the company shall be lifted and culprit shall be identified
E) This processis called as lifting of corporate veil.

Crux - In short the person committing fraud or illegal activity or coercive activity inside the company shall be held
personzlly liable for the acts done by setting eside the separate identity of the company.

Lifting of Corporate Veil: Land Mark Case Laws

Case Name Decision of the court Key Word
Dinshaw a) It was held that companies and the assessee are no separate legal Protection
Maneckji entity. These are created only for purpose of running from tax burden. of Heverne
Petit b) Asthe company has done no business &is formed just for the purpose of
converting dividend income inta loan and avoid tax.
Daimler Co. Ltd Vs. | 1 \yas held that the company was alien company & the payment of debt to it Contract
Continental Tyre & | \yould amount to trading with enemy. Therefore the company is not allowed with enemy
Rubber Co. to proceed with action.
(Great Britain) Ltd.
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. Chapter -1 Preliminary and Basics of Company Law

Fraud and improper

Jones Vs. The court looked into reality and ignored the transfer and ordered the

Lipman companyto transferthe landtoJ. conduct improper resale
Guildford Horne is in fact controlling the company. Its formation was mere Cloak or | Fraud and

Motors Sham to break the agreement with plaintiff. The court issued the injunction | improper conduct-
Company against him. And his company was restrained from soliciting the Plaintiff’s | Solicitation

Vs. Horne customer. of Customers

Merchandise

Held that parent and subsidiary company is one commercial unit. And

Protection of

Asso. Rubber

Asso. Rubber

Industry Ltd. Vs.

Transport Ltd. Vs. applicationforthe license wasrejected. public policy

British Transport

Commission

Workman of Protection of welfare

Company avoiding legal obligation or welfare legislation

Where the sole purpose of formation of a new company was to use it as a
device to reduce the amount to be paid by way of bonus to workmen, the
Corporate veil should be pierced tolook at thereal transaction.

legislation

Vs. Union of India

Industry Ltd.
F.G. Films Ltd. | The decision is considered as valid since the British Company acted as | Acting as an agent for
nominee of the American company. prohibited actions
New Horizons Ltd. Expertise and experience

The experience of the promoters could be considered as the experience of
the company in the technical field of the company

of company

Punishment for improper use of “Limited” or “Private Limited"”:

Such offence will be
punishable with fine of Rs.
500 to Rs. 2000 per day
during use of suchname.

If any person or persons trade or carry on business under any name or title, of which the
word “Limited” or the words “Private Limited” or any contraction or imitation thereof is or
are the last word or words, that person or each of those persons shall, unless duly
incorporated with limited liability, or unless duly incorporated as a private company with
limited liability.

Types of company chart
v ] v v v v
; Chartered Co. Unlimited 2(92) | 1) Public 1) Holding 1) Foreign 1) Sec 8 1) Dormant
- Statutory Co. Sec.2(71) Sec. 2(46) Sec.2(42) | |2)Producer | |2) Active }455
- Registered Co. || it without | 1 2) Private 2) Subsidiary 2) Govt. 3) Banking .
sC SC Sec.2 (68) Sec.2(87) Sec.2(45) 4) Insurance 3) Defunct Egﬁslries
@ Limited 3) Small 3) Associate 5) Electricity 4) Sick  f4gg5
12 ; 312,002(85) Sec.2(6) 6) etc.
. | 4) Sister 5) Liquidate ySubstance
with  without Combo |~ Sec.2(62) | | 5) Group ﬁ; Diqssolved IBC, 2016
Gurantee  SC
Sec.2(21) Sec.2(22)

¥ EKATVAM

ACADEMY
COMMERCE KE LIVE HAMESHA PRATHAM
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IR rimivaryond Basics of Compary Low
Companies with Limited Liability

Heading Limited by Guarantee Limited by Shares
?DJ Section | 2(21): Company Limited by Guarantee 2(22): Company Limited by Shares
g Definition | “company limited by guarantee” means a company | “company limited by shares” means a company
cn having the liability of its members limited by the | having the liability of its members limited by the
memorandum to such amount as the members may | memorandum to the amount, if any, unpaid on the
respectively undertake to contribute to the assets of | shares respectively held by them.
the companyin the event of its being wound up.

Meaning | The company in which the investor does not invest | The Company inwhich theinvestorinvests the funds
any amount at the incorporation or during the life of | at the incorporation or/& during the life of the
the company, but they invest the amount max upto | company or/& at the winding up against the
amount agreed at the time of winding up of the | instrument indicating ownership and part in capital of
company depending on the liability of the company is | the company is company limited by shares.
company limited by guarantee.

In these companies the members or owners act as | In these companies the shares are held by the

Owners | gyarantor. shareholders.

Practical | These companies are normally the non-profit | These companies are normally profit making

Use making organisations. organisations.
There can be different classes of members voting | There can be different classes of members based on

Classes and not voting. the shares.

Capital | Company limited by guarantee do not have capital | Company limited by shares have capital clause in its
clause | clause. MOA

Companies with Limited Liability - As per membership

Public Company 2(71)
The CompaniesAct, 2013, defines public company asa company which-

v isnota private company
v hasaminimum paid up share capital as may be prescribed
v Seven or more members are required to form the company.

This section provides that a company which is subsidiary of a company(not being a private company) shall be deemed to
be public company evenwhere such subsidiary company continues to be a private company inits articles.

Chart for Understanding

Public Company Sec. 2(71)

Minimum 7 Members
Maximum Infinite.

) ! :

Which Is Not Private Co. Subsidiary of Public Co.

: 4 Past/ Present Employee In\fifation_ to Deemed Public
Transfer of S :
Holding Shares Included in Public allowed Company
Shares - Freely -
. the number of members. d
Permissible.

< Joint Holding Counted as 1 Can Raise Funds From Public
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Chart for Understanding

One Person Company [ Sec. 2(62) + Sec. 3 ]

Paid Up Share T
Capltal urnover

Maximum 50 L. Maxlmum 2Cr.

m

Pr:vate Co. = ABC Pvt. Ltd. Individual
Public Co. = ABC Ltd. !

OPC = ABC Pvt.Ltd.(OPC) (Resident / Non Resident) o T
Member = Nominee ! :
Papa = Baccha Broke Any 1 Broke Both of
(Rule 6 Them Rule 6
= = Co. Inc. Rules [Co. Inc. Rules
E 2014) 2014]
papa Baccha g
Nominee Baccha = l 1
Nominee Nominee 5 1. Either Compiy Eodeotto by
Condition OPC
OR l
2. Compulsory
Conversion ASAP
Conversion
[INC 6]

Private / Public
INC-2 : Application for incorporation and nomination
by Member of OPC (Formation of Company)
One Person company nominee’s written consent form
One person company change in member/Nominee
OPC-intimation of exceeding threshold

OPC- Application for Conversion

INC-3:
INC-4:
INC-5:
INC-6 :

Type Of Company

Registered

Unlimited | | limited |

Formation Non Banking.
of Finance Co. l_l_l
Companies E.g.. Privat ;
With Bajoj Finance ‘ Skl ‘ Bublle
Charitable Muthoot Finance { 1
Object L& T Finance OPC Normal

Special Provisionfor OPC

1. Only Natural person (Indian Citizen) Resident in India ornot
(person who stayed in India for period less than 120 days in
immediately PFY) iseligibletoincorporate OPC

2.  Every OPC musthave one nominee andone memberwho are
individuals.

3. OPCcanhavemin1&max 15Directors.

4. Nomination can be given in INC 2 with written consent in INC
3andcanbechanged inINC4.

5. OPCcanhavePC<Rs.50Lakhs &Turnover<Rs.2cr. (INC-

5)

Minorcannotbecome memberornomineein OPC

OPCcannot do business of sec 8 companyand NBFC.

OPCwill be always small company as per sec 2(85).

OPCcan convert toother company by INC-6

tLAR KON = RO
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. Chapter -1 Preliminary and Basics of Company Law

Privat mpanies 2

Means a company having a minimum paid-up share capital as may be prescribed, and which by its articles, —
(1) restricts theright to transferits shares;
(iii) limits the number of its members to two hundred (except in case of One Person Company):
The section provides that where two or more persons hold one or more shares in a company jointly, they shall, for the
purposes of this section, be treated as a single member. However, following shall not be included in the number of
members:

v personswhoare inthe employment of the company; and

SJISvd

v persons who, having been formerly in the employment of the company, were members of the company while in that
employmentand have continued to be members afterthe employment ceased.
(iii) prohibits any invitation to the public to subscribe for any securities of the company.

Chart for Understanding

Private Company Sec. 2(68)

Number Of
Directors

BY Its ADA

Restricts The Transfer Member Invitation To Public
Of Shares OPC = 1 Member

Minimum{
Pvt. = 2 Member
Maximum = Pvt. 200 Member

-

No Prospectus Can Be
Issued To Raise Money

Excluded
Relative Private
Sec. 2(77) Placement
[Sec. 42]

Small Company 2(85)
“small company” means a company, other than a public company,—
(i) paid-up share capital of which does not exceed T 50 Lakh or such higher amount as may be prescribed which shall not
bemorethan¥ 10crore ; and
(ii) turnover of which as per its last profit and loss account for the immediately preceding financial year does not
exceed? 2 crore or such higher amount as may be prescribed which shall not be more than3 100 crore :
For the purposes of sub-clause (i) and sub-clause (ii) of clause (85) of section 2 of the Act, paid up capital and
turnover of the small company shall not exceed ¥4 croresand 3 40 crores respectively.
Provided that nothing inthisclause shall apply to—
(A) aholding company or asubsidiarycompany;  (B) a company registered under section 8; or
(C) acompanyor body corporate governed by any special Act;
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. Chapter -1 Preliminary and Basics of Company Law

Chart for Understanding

Small company Sec. 2 (85)

v
5 2 : Y Sec.2(71)
2(85) 2(85)
v Comply Contravention
N .

PC=350L-%10Cr. Range

MCA- Power to select limit

T=3%2Cr.-%100CrX. Range

MCA- Power to select limit

Permanent  Range Permanent Range ;
Small b o Small Y 4
Z0 T50L T10Cr Z0 X £ CL. 7100 cr
/'—__A___'\ /'—__A___'\
+ —_— H + ———

} small - Y 25-20 Big P small . Y 2526 Big

PC<2Cr ¥2Cr. Permanently | T<5Cr I5Cr. Permanently

FY 26-27 : FY 26-27
; small > 5 1 small -r~
pc<scr . 0 T<99Cr 799 cr
4Cr. 40Cr.

Imp Note :- As per the latest Amendment paid up Capital is 4 Cr. and Turnover is 40 Cr.

As per Control

Holding Company

1
Subsidiary Company

1
Associate Company

Holding Company
2(46)
Holding and
subsidiary’companies
are relative terms. A
company is a holding
company in relation to
one or more other
companies, means a
company of which such
companies are
stulb siindiifa ry

companies.
Explanation.— For
the purposes of this
clause, the expression
“company” includes
any body corporate.

Subsidiary Company 2(87)

Section 2(87) defines “subsidiary
company” in relation to any other
company (that is to say the holding
company), means a company in
which the holding company -

(i) controls the composition of the
Board of Directors; or

(ii) exercises or controls more than
one-half of the total voting power
either at its own or together with
one or more of its subsidiary
companies.

Provided that such class or
classes of holding companies as
may be prescribed shall not have
layers of subsidiaries beyond
such numbers as may be
prescribed.

Associate Company 2(6)

Associate Company means a company in which other
company has a significant influence, but which is not a
subsidiary company of the company having such influence
andincludes ajoint venture company.

Explanation. — Forthe purpose of this clause

The term “significant influence” means control of at least
20% of total voting power, or of business decisions under
an agreement control of or participation in business
decisionsunder anagreement;

the expression “joint venture” means a jointarrangement
whereby the parties that have joint control of the
arrangement have rights to the net assets of the
arrangement.

“total voting power”, in relation to any matter, means the
total number of votes which may be cast in regard to that
matter on a poll at a meeting of a company if all the
members there of or their proxies having a right to vote on
that matter are present at the meeting and cast their votes;

& EKATVAM

ACADEMY
E KE LIYE HAMESHA PRATHAM
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. Chapter -1 Preliminary and Basics of Company Law

Chart for Understanding

O Subsidiary Company 2(87)

o
=
2]
(ap)
w Majority of Voting power Hold - Control Control the Composition of Board
Tata Sons 55% Eqmty & TCS Tata Sons Control BOD LRJ. Ltd.
@ Subsidiary Company 2 (87) + 2 (46)
Holding Company
Ash Ltd (Holding)
0 | /MK—
2) In very odd case
¥ | Control the Composition Exercise / Control preference 1%
Majority of BOD (2(10)) > 50% (Half) Voting Power shares
— v Control 7800 v C IS0 Cr. +1sh
A - oniro . ontro r.+ 1 share
Re;‘ssgi‘::r:r::;'t, Sallu Ltd. (Total 12,800) (OPC) Vivek Pvt. Ltd. ( Total Equity 100 Cr. )
Removal | 10% 2(68) ]
feniunsrebon 2W%UVP ¥ 20%\VP \‘{ _ |.50.001 Equity
quity 1,00,000 shares
[ Abhi Pvt. Ltd. (DPC) (Sub-subsidiary) |
Sallu + Vivek = 45% + Ash (10%) = 55%
Altd. —»B. Ltd. =0.1—»19.99 % / 20% - 50% / 50 + 1—» 99.99 / 100%
Investment Associate Subsidiary WOS
(3) Associate Company 2(6)
S
Holds Significant Voting Of Other Company. OR Who Are in
> 20% = Voting Power Joint Venture
@ Sister Concern Company
No Definition in Companies Act, 2013.
e.g ,
Tata Son’s Ltd.
(Holding Company)
m
L o i
Land Rover &
TCS Ltd. Salt Jagquar
e ——— R
Sister Concern
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. Chapter -1 Preliminary and Basics of Company Law

Government Company 2(45)

meansany company inwhich notless than 51% of the paid-up share capital is held by-
(I) theCentral Government, or
(i) byanyState Government or Governments, or

(iii) partly by the Central Governmentand partly by one or more State Governments,
And the section includes acompanywhich is a subsidiary company of such a Government compzany;

[ Explanation.- For the purposes of this clause, the “paid up share capital” shall be construed as "total voting power”,
where shares with differential voting rights have beenissued. ]

Chart for Understanding
2(45) Government Company
Min 51% PUSC ‘Subsidiary of Government
v v v ! of Company
CG 1SGor CG & one/ s
more more SG BOD control
Foreign Company 2(42)

means any company or body corporate incorporated outside India which—
(1) has a place of businessin India whether byitself or through anagent, physically or through electronic mode; and
(ii) conducts any business activity in India in any other manner

Sec 379 From chapter foreign Company states that:
Where not less than fifty per cent of the paid-up share capital, whether equity or preference or partly equity and partly
preference, of a foreign company is held by one or more citizens of India or by one or more companies or bodies
corporate incorporated in India, or by one or more citizens of India and one or more companies or bodies corporate
incorporated in India, whether singly or in aggregate, such company shall comply with the provisions of this Chapter and
such other provisions of this Act as maybe prescribed with regard to the business carried on by it in India as if it were a
company incorporatedin India.

Incorporation of Company

Incorporated in Foreign Incorporated In India
Indian Companies Act, 2013 is

Place of Business Foreign Foreign India India

50% of PC
is held by India? s Yes Noi ek

Status of the Company NA NA Foreign Company Deemed Indian Company

Laws Applicable? | Nolaws No laws Chapter Foreign Company Indian Companies Act, 2013

- ey -
pmmmmEmEmn (A CS Darshan Khare For Concept Query only (& 8530902666
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. Chapter -1 Preliminary and Basics of Company Law

Important Definition from ICAl Module

1)

Sec2(52) - “Listed company” means

a company which has any of its securities listed on any recognised

stock exchange;

Provided that such class of companies, which have listed or intend to

list such class of securities, as may be prescribed in consultation with

the Securities and Exchange Board, shall not be considered as listed
companies.

According to rule 2A of the Companies (Specification of definitions

details) Rules, 201486, the following classes of companies shall not be

considered as listed companies, namely:—

“2A. Companies not to be considered as listed companies.- For the

purposes of the proviso to clause (52) of section 2 of the Act, the

following classes of companies shall not be considered as listed
companies, namely:—

a) Public companies which have not listed their equity shares on a

recognized stock exchange but have listed their

(i) non-convertible debt securities issued on private
placement basis in terms of SEBI (Issue and Listing of Debt
Securities) Regulations, 2008; or

(ii) non-convertible redeemable preference shares issued on
private placement basis in terms of SEBI (Issue and Listing
of Non-Convertible Redeemable Preference Shares)
Regulations, 2013; or

(iii) bothcategoriesof (i) and (ii) above.

b) Private companies which have listed their non-convertible debt
securities on private placement basis on a recognized stock
exchange in terms of SEBI (Issue and Listing of Debt Securities)
Regulations, 2008;

Sec2(72) - "Public Financial Institution” means—

i) the Life Insurance Corporation of India, established
under section 3 of the Life Insurance Corporation
Act, 1956 (31 0f 1956);

ii) (the Infrastructure Development Finance Company
Limited, referred to in clause (vi) of sub-section
(1) of section 4A of the Companies Act, 1956 (1 of
1956) so repealed under section 465 of this Act;

iii) specified company referred to in the Unit Trust of
Indiz (Transfer of Undertaking and Repeal) Act,
2002 (580f2002);

iv) institutions notified by the Central Government
under sub-section (2) of section 4A of the
Companies Act, 1956 (1 of 1956) so repealed
under section 465 of this Act;

v) such other institution as may be notified by the
Central Government in consultation with the
Reserve Bankof India:

Provided that no institution shall be so notified

unless—

a) ithas been established or constituted by or under
any Central or State Act other than this Act or the
previous company law; or

b) not less than 51 % of the paid-up share capital is
held or controlled by the Central Government or by
any State Government or Governments or partly
by the Central Government and partly by one or
more State Governments;
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E-Filing Forms
Companies (Incorporation) Rules, 2014

| = .
E-Form Details Rele::nt R: e INC-29 | SPICE (Integrated Incorporation form)
section o INC-30 |MOA
INC-1 Reservation of name (MOA 4(4
! ) () 4 INC-31 |[AOA
INC-2 Nomination by Member of OPC (Formation of Compan
G ¥ ( pany) 3 3 INC-32 |SPICE (Incorporation form for Company)
INC-3 One Person company nominee’s written consent form. 3(1) 4 5
- E-MOA
INC-4 One person company change in member / Nominee 3(1) 4 ING-33
INC-5 OPC - Intimation of exceeding threshold 3 6 INCT34 | E-A0A
INC-6 OPC - Application for Conversion 3 7
INC-7 | Application for Incorporation of Company 7 12
INC-8 | Declaration by professionals 7 14
INC-9 Declaration from subscribers and directors T 15
INC-10 | Particulars of every subscriber to be filed with the ROC at time of incorporation 7 16 pvErage v F
INC-11 | Certificate of Incorporation 7 18 Section Name of Section
INC-12 | Application for granting license under section 8 8 19 3 Formation of company
INC-13 | Memorandum of association 8 19 3A Members severally liable in certain cases (members below min.)
INC-14 DfaclaratiF:n by pl’D‘fES?iDI‘IEH.S to be filed at the time of incorporation of the company 8 19 4 Memorandum of Association
with charitable objective with the ROC. - P
- - e - B Articles of Association
INC-15 Declaration by each of the persons making application to the Registrar of 8 19 - -
Companies for the grant of licence under section. 6 Act to override memorandum, articles, etc.
INC-16 | License under sec 8(1) of the Companies Act, 2013 8 20 7 Incorporation of company
INC=17 | License under sec 8(5) of the Companies Act, 2013 8 20 8 Formation of companies with charitable objects, etc. (NPO)
o - T s 9 Effect of registration
Application to regional director for conversion of the
INC-18 | . g company into company of any other kind. 8 2 10 Effect of memorandum and articles
INC-19 | Notice by sec 8 company which is seeking for conversion into some other kind of company. 8 22 ok Commencement of business etc.
INC-20 |Intimation to ROC revocation/ surrender of license under sec 8. 8 22 i
12 Registered office of company
INC-20A | Declaration for commencement of business 10A 23A = =
- 5 ” : 13 Alteration of memorandum of association
- Declarati jortot ent i r cisi i ;
INC-21 claration prior to the commencement of business or exercising borrowing powers 11 4 14 Alteration of articles of assodiation
INC-22 |Notice of situation or changes of situation of registered office. 12 25,27 15 Alteration of memorandum or articles to be noted in every copy
INC-23 | Application to the regional directors for approval to shift the registered ofiice from one 12 28 16 Rectification of name of company
state to another state or from jurisdiction of one ROC to another ROC within same state. = = ,
17 Copies of memorandum, articles, etc., to be given to members
INC-24 | Applicationto CG for change in name. 13 29 - - .
18 Conversion of companies already registered
INC=25 | Certificate of incorporation pursuant to change in name. 13 29 19 Subsidiary company not to hold shares in its holding company
INC-26 | Advertisement to be published in the newspaper for license for existing companies. 8,13 |20,30 20 Service of documents
INC-27 | Conversion of public company in private company or private company in public company. 14 33 21 Authentication of documents, proceedings and contracts
INC-28 |Notice of order of court or any other competent authority. 13 31 22 Execution of bills of exchange, etc.
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jChaPter @Y Formation & Incorporation of Companies

Sec. 3 Formation of Company

Who is Promoter? 2(69)

The Companies Act, 2013 defines the term “Promoter” under section 2(69) which means a person—
(a) who has been named as such in a prospectus or is identified by the company in the annual return referred to in section

92;0r

(b) who has control over the affairs of the company, directly or indirectlywhetherasa shareholder, directoror otherwise; or
(c) in accordance with whose advice, directions or instructions the Board of Directors of the company is accustomed to

act.

Provided that, a person who is acting merely in a professional capacity, shall not be regarded as promoter, e.g., the

solicitor, banker, accountantetc. are notregarded as promoters.

Promoter (Sec. 2(69))
|
Perlson
v OR v OR v
(a) (b) | (c)
Named as promoter Control over affairs of company, In accordance with whose advice /

in prospectus U/s 25 directly/Indirectly as a instruction the BOD of company are
or shareholder / director / other accustomed to Act.

Annual Return U/s 92 \ ~~ 7

- | Decision making

Normal Case : Promoter is a person involved in formation & Incorporation of company

Promoter Incorporation MaxAl w
's Y
F&I mem / BOD Commencement of Business
___________________ | ]
A = 7 : L - —~ JI
Idea PreIncorporation / Provisional
Preliminary 1) Set up factory
1) Legal Exp 2) Contract of.work
2) CA/CS/ CMA - Fees 3) Raw material
3) Infra 4) Other overheads
4) HR o )
etc. 5
b v 4 Auto Accept -
Not Auto Accept Start of Business

ICAI = Cannot be
Accepted by company

Difference between Pre incorporation Contracts and Provisional Contract

Basis of Pre-incorporation Contracts

Provisional Contracts

differences

Meaning Contracts which are entered into, by the persons
proposing to float a company in the name of the
prospective company before it have come into
existence.

Contractswhich are entered into by acompany af
ter obtaining theCertificate of Incorporation
butbefor eligible to commence business under
section 11 of the Companies Act.
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ll A CIRFY Formation & Incorporation of Companies

Nature & Contracts are void ab initio as the company is not in | Contract shall be binding upon the company
Consequences| existence and hence cannot enter into a contract | fromthe date onwhichthe company is entitled
Execution either in its own name or through agents. Acompanyis | to commence business

neither bound by nor can it enforce a pre
incorporation contracts nor can it ratify the same after
incorporation as being non-existent it cannot
appoint agents onits behalf.

Nature & As the company is not in existence , so company is | Contracts entered into by a company after its
Consequences| neither bound by nor can it enforce a pre- | incorporation and before it is entitled to
Execution incorporation contracts nor can it ratify the same | commence business are provisional only and

afterincorporation are not binding on the company until the

trading company completes the added
formalities under section 11 (1) (a) and (b)

Answer Writing Points

A Company can be formed for any legal purposei.e. for profit making or others and of any type whether Public or Private or
One Person Company (OPC)

By minimum Number of members as per the type of the company coming together and subscribing their names in the
memorandum and fulfilling all the conditions required by the registrar.

Members Directors
GEELH : . - :
Public Private OPC Public Private OPC
Section No. 2(71) 2(68) 2(62) 149(1) 149(1) 149(1)
7 2 1 3 2 1
Minimum *;# 8 ;.:‘ R & N
eis i\ o Y
Maximum No limit 200 1 15 [AQA can provide lower amount]
YT N -I Any person| Any person| Individual Individual

Sec 3A: Members severally liable in certain cases.
Answer Writing Points

Conditions Liability

If at any time- every person who,

i) the number of members of a company is - isa member of the company during the time that it so carries
reduced (below statutory minimum limit) i.e on business after those 6 months
- in the case of a public Co. - below 7, and
- in the case of a private Co.- below 2, - iscognisant of the fact that it is carrying on business with less

and than 7 members or 2 members, as the case may be,

ii) the company carries on business for more than | shall be severally liable for the payment of the whole debts of the
6 months while the number of membersisso | company contracted during that time (i.e debts contracted after 6
reduced, months), and may be severally sued therefor.

& EKATVAM
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Sec 7: Incorporation of Companies

Answer Writing Points

—_

The company shall belegally created, legally constituted with legal object.

)
2) Aspersection 3the companytoincorporate and manage necessary memberand BOD.
3) Promotershallfile MOA & AOAwith ROC.
4) Promotershallfile INC 8 for declaration by CA/CS/CMA regarding authentication of documents.
5) Thesubscribers & BOD shall file personal detailsin INC 9 & sign following Afidavit/declarationin INC 10 regarding

a) Notinvolvedinany offence information/management of company.

b) Notinvolvedinfraud of anylawin last 5 years.

c)  Allthe documents &information provided to best of his knowledge is true & fair.
6) The above documents shall be filled with ROC in Form INC 7/ SPICe 29/ SPICe 32 for application of incorporation and

ROC shall verify status and Allot CIN & COl within 30 days.
7) Ifthe above informationis false/incorrectthen NCLT will pass order u/s 447 for fraud &

a) Takeover management of company

b) Liability of members unlimited

c)  Windingup of company

d) Removal of Name of company from ROC

Any otherrequired order.

Chart for Understanding
e (R m ?

7 members 2 Members 1 member
3 Directors 2 Directors 1 Dlrector Promotes on behalf
of company
2. Documents to be filed ‘
Maintain all
MOA & AOA Declaratlon by Declaratlon by Documents
(SCH. I Table A-E & F-]) CA, Cs, CMA, BOD & subscribers = ==
' BOD & subscribers. (INC9 & 10)
\ (INC-8)
- 4
Filing with ROC
|
|
Furnishing False or incorrect information: Furmshmg of
Jail form 6months to 10 yrs correct information:
Amount of fraud to 3 times of fraud ROC will accept
} application Issue CIN

Order of Tribunal: Where a company has been got incorporated by furnishing false or incorrect information then NCLT -
(a) pass such orders, as it may think fit, for regulation of the management of the company including changes, if any, in its
memorandum and articles, in public interest or in the interest of the company and its members and creditors; or

(b) directthat liability of the members shall be unlimited; or

(c) direct removal of the name of the company from the register of companies; or
(d) pass an order for the winding up of the company; or

(e) passsuchotherorders as it may deem fit.
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Sec 4: Memorandum of Association (MOA)

Definition

As per section 2(56) memorandum means the memorandum of association of a company as originally framed or as altered from time to time in pursuance of any
previous company law or of this Act;

Memorandum of Association (Sec. -4)

Name Clause

Object Clause

Registered Office
Clause

Capital Clause

Subscription
Clause

Liability Clause

Nomination
Clause

The name of the
company with the
last word
“Limited”

in the case of a
public limited
company, or the
last words
“Private

Limited” in the
case

of a private
limited

company. This
clause is not
applicable on the
companies formed
under section 8 of
the Act. The name
including phrase
‘Electoral Trust’
may be allowed
for

Registration of
companies to be
formed under
section 8 of the
Act.

The objects for
which the
company is
proposed to be
incorporated &
any matter
considered
necessary in
furtherance there
of; If any company
has changed its
activities which
are not reflected
in its name, it shall
change its name in
line with its
activities within a
period of six
months from the
change of
activities after
complying with all
the provisions as
applicable to
change of name.

The State in which
the registered
office of the
company is to be
situated. It is the
place of business
of the company
where the official
communications
will be made with
the company. The
Registered office
defines the ROC
under which the
company will be
registered &
function
accordingly. The
General Meetings
will be held in city
in which the
Registered office
of the company is
situated.

The amount of share
capital with which
the company isto be
registered and the
division there of into
shares of a fixed
amount and the
number of shares
which the
subscribers to the
memorandum agree
to subscribe which
shall not be less than
one share.

The share capital
also states
proportion of
member's holding in
the company and
voting rights
available to him and
control according to
same.

The number of share
each subscriber to
the memorandum
intends to take is
indicated opposite
his name.
Subscription clause
states that how
many persons are
involved in
membership of the
company at the time
of incorporation.
Subscriber can be
any person. Either
artificial or natural.
First director will be
elected from the sub-
scribers if the names
of directors are not
mentioned in AOA.

The liability of members of the
company, whether limited or
unlimited, and alsostate,—

1) in the case of a company

limited by shares, that the

liability of its members is limited
to the amount unpaid, if any, on
the shares held by them; and

2) in the case of a company

limited by guarantee, the amount

up to which each member
undertakes to contribute—

» to the assets of the company in
the event of it being wound-up
while he is a member or within
one year after he ceasestobea
member, and

«to the costs, charges and
expenses of winding-up and for
adjustment of the rights of the
contributories among them
selves;

In the case of OPC,
the name of the
person who, in the
event of death of the
subscriber, shall
become the member
of the company. The
OPC contains only
one member who is
individual. So in case
of death of original
member, the OPC will
not function. In such
case the nominee
will become the sole
member of the OPC
and OPC will function
asit is.
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CREEEEY Formoton s ncorporation of Comperies
Forms of Memorandum and Articles (as per schedule )

sr. No. Type Of Company ol
1) Company Limited By Shares Table A
2) Company Limited By Shares and not having Share capital Table B
3) Company Limited By Shares and having Share capital Table C
4) Unlimited Company not having Share capital Table D
5) Unlimited Company having Share capital. Table E
6) Articles of association of a Company limited by shares Table F
7 Articles of association of a company limited by guarantee and having a share capital Table G
8) Articles of association of a company limited by guarantee & not having share capital Table H
9) Articles of association of an unlimited company and having a share capital Table |
10) Articles of association of an unlimited company and not having share capital Table J

Sec 4, 13 & 16 - Name Clause

Sec 4: Application for Name

1) The person shall make application for Name in INC 1 or
SPICe 32toROC
2) The application can be accepted considering following
prohibitions:
a) Identical/resembling name notallowed
b) Defensive namenotallowed
¢) Undesirable name notallowed
d) Name showing any connection to CG / SG /
Statutory Company/ Body corporate is not
allowed.
e) Name with prohibited words as per rule 8A not

allowed.

3) The application can be accepted/rejected. If rejected
resubmit after correctionin 15 days of rejection.

4) Ifacceptedthennamewill bereserves as follows:

a) Primaryfor20days

b) Additional 20 days on payment of Rs 1000

c) Additional extra 20 days on payment of Rs 2000
[Total 20+20+20= 60 days on payment of total Rs 3000]
5) The application for incarporation shall be made

within above period of reservation. If not name can
be allotted to other company after above period.

6) Incaseof false/wrong/fraudulentinformation—
a) PenaltyuptoRs. 100000
b) Orderfor:
i) Changenamein3 months
i) Strike of the name fromROC
iii) Winding up of company

3) CG(ROC) approval not required in case of
conversion from Ltd to Pvt Ltd.

4) Theapplicationshallbe madeinINC 24

5) Thenewcertificate ofincorporationshallbe | 3) Inboth of above casethe new name shall be filed with CG(RD) in
allotted withnewnameinINC 25.

Sec 13(1)(2)(3)(6): 1 _—
o - ) ForAlteration of Name:
Voluntary Change / Alteration a) TheCG (RD-delegated) shall passorderto change name.
of Name b) Thecompanyshall pass GM-OR for change in name.
1)  Forvoluntary change in name the company c) Suchchangeshallbe made in3months.
shall passGM-SR 2) ForAlteration of Trade mark:
2) The company shall apply to CG(ROC) for a) The application by aggrieved party to CG within period of 3
suchchange years of copy of trademark.

b) CG(RD) shall passordertochange Trademark.
c¢) GM-ORshall be passed forsuchchange
d) Change shallbe madein3months

15daysof suchchange.
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.. A CIRFY Formation & Incorporation of Companies

Chart for Understanding

Name Clause
1) Identical or similar name not allowed.

2) Name shallnot constitute offence under any law.

3) It shallnot be undesirable as per CG.
4) The name shall not show any connectionwith CG/SG or local autharity, etc.
5) Name shallnot contain the words prohibited by CG to be used withoutits approval.

Application 1 INC1

Roc]

ROC will accept application & reserve name for 20 days

1 20 days
Incorporation of Company with Name reserved
| |
Voluntary alteration of Compulsory alteration of Name
Name Sec 13 or Rectification Sec 16

l 1
Nome tlouse Identical or Similar Identical or Similar
1) GM-SR shall be passed. to existing name. to existing trade mark.

2) Prior CG approval shall be obtained.
3) No CG approval to change in Pvt Ltd to

Ltd. Rectification 1) Person aggrieved can apply to CG
4) ApplyinformINC24. 1) Rectification order byC('i. within 3 years.
5) ROC will issue fresh certificate of 2) PassfiM-ORforc’haf'lge|nname. 2) The CG can orderto char;gename.
incorporation in new name in form INC 25. 3) Rectify name within 3 months of 3}PassfiM-0Rfor ci;arygem name.
order of CG. 4) Rectify name within 3 months of
order of CG.

Ifa company isin defaultin complying with any direction given under sub-section (1), the Central Government shall allot a new name
to the company in such manner as may be prescribed and the Registrar shall enter the new name in the register of companies in
place of the old name and issue a fresh certificate of incorporation with the new name, which the company shall use thereafter:

Sec 4: Object Clause / Sec 13: Alteration of Object

Answer Writing Points

1) Object clause means a purpose forwhich company runs its business & there are 2 types of objects.

a) Mainabject
b) Supplementary/Ancillary/Other [low cost profitable]
2) Foralteration of object clause company shall pass GM-SR
3) Dissentingshareholders can getthere shares/capital refunded
4) The GM-SRshall be published in:
a) OneEnglishnewspaper
b) OneRegional newspaper
5) Thechangein clause of memorandum and GM-SRshall be filed with ROC in 30 days.
[All the above points are common/Similar for alteration of content of prospectus u/s 27]

For Concept Query only (& 8530902666 Wi¥g
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Sec 4: Registered Office Clause / Sec 12 & 13: Alteration of Registered Office

Answer Writing Points (Setting up of RO)

1) TheRegistered office is a physical presence of company geographically
2) ltdeterminesdomecile &nationality of company.
3) Italsodecides jurisdiction of court for litigation
4) Thebooks &accountsshall be keptat RO & place of GM is as per RO.
5) Allofficial communications/legal communications shzll be posted at registered office of company.
6) ltshallbe physical office not a postbox
7) Theaddressof RO shallbe mentioned on all invoices &officials communications & prospectus letter heads.
8) Registered officeisa physical existence of company as per geography.
9) Thecompany shallset up Registered office within 30 days of itsincorporation &shall file INC 22 with ROC.
10) Ifthereisdefaultin setting up RO in 30 daysthe ROC can remaove the name of the company.
11) The Registered Officeaddress shall be mentioned:
a) Outside everyplace of business
b) Official communication
c) Otherdocuments
d) Lettersheads/Billheads
e) Bill/Notes/Hundi
f) Etc.

Sec 13: Alteration of Registered office of the company

1) Ifthe companywant to shift Registered office within same city, thenitshall pass BOD-OR.

2) Thecompany shall pass GM-SR in case it wants to shift registered office from one city to anotheri.e. inter-city. But
in same state.

3) Incase company wants to shift its registered office from one ROC to another then company shall take approval of
boththe ROC.

4) Suchapplication to regional Directorfor shifting of registered office is to be given in Form INC 23 along with such fee
asmay be prescribed. Confirmation should be received in 30 days from suchregional director.

5) Thencompanyshallfile copy of INC-23 with the ROC within 60 days & get approval regarding the same in 30 days.

6) Incaseregistered office isshifting from one state to another then prior approval of CGisrequired.

7) Oncethecertificate of such changeisissued it will be the proof that change in location of registered office has taken
place as perthe provisions of the act .

8) Further, if the Registrar remains the same for the whole state, there will be no need for the company to seek the
confirmation to such change from the Regional Director.

In India there are only 2 states who have 2 ROC

In Maharashtrathere are 2 ROC. In Tamilnadu there are 2 ROC.
1) Mumbai ROC: for Mumbai and Vidharbha Region. 1) Chennai ROC.
2) Pune ROC: for Pune and Marathwada Region. 2) Coimbatore ROC.
Chart for Understanding
Registered office clause
v

Secd4 +Sec 12 + Sec 13

1) RO set up in 30 days

2) File with ROC in 30 days in INC 22

3) RO-Place of communication

4) RO-Decide nationality / Domicile

5) RO- Name & liability

6) RO - Document /Communication & leter heads
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| Alteration - Sec 13 ‘

v v v v v
« within city | |+ Inter City « Inter ROC « Inter State « Inter State
same ROC Same ROC same state different ROC Same ROC
+ BOD-OR + BOD-OR * BOD-OR * BOD-OR « BOD-OR
- * GM-SR + GM-SR * GM-SR +« GM-SR
- - + 2 ROC -approval | | « 2 ROC -approval =
- -- -- * CG -approval -
Procedure l - _— v - —
INC - 22 INC 23 INC - 22
l 30 days 30'days 30 days
ROC 60 days 15t ROC ROC
30 days
2nd ROC

Sec 4: Capital Clause & Subscription Clause & Sec 61: Alteration of Capital

Answer Writing Points

1) Capitalispart of own funds in the form of equity or preference in company.
2) Thealteration of capital willrequire GM-ORu/s 61
3) Thecapitalcanbe altered infollowing cases
a) IncreaseinCapital
b) DecreaseinCapital
c) Conversionof Capital
d) Division of Capital
e) Consolidation of Capital
4) Thealteration of capital shall be authorized by AOA.
Suggestion:
Apart from above the capital can be altered in specific way like Buy back (sec.68), Bonus share (sec. 63), Sweat Equity
(Sec.54) etc.
Incasesthe specific resolutions of such section shall override section 61i.e. GM-OR.

Sec 4 & 13(1): Liability Clause & Alteration of Liability Clause.

Answer Writing Points
1) Liability of members canbe limited or unlimited.
2) Itisanamount members agreed to cantribute to company either zs share capital or guarantee
3) Capitalinform of shares can be contributed through out the life of company.
4) Guaranteeis promise to contribute of winding up of liability is more then assets.

Imp Note for Exam - Section 65 is not applicable in the syllabus and unanimous resolution for increase in liability is
not stated or accepted by any Institutes Material so from exam point of you, liability clause cannot be altered and if it
can be only through unanimous resolution by increase in liability.

Sec 14: Alteration of Article of Association (AOA)

Answer Writing Points

1) Thearticles of association are in fact the bye-laws of the company according to which directors and other officers are
required to perform their functions as regards the management of the company, its accounts and audit.

2) Section 14 of the Companies Act, 2013, vests companies with power to alter oradd to its articles. The law with respect
toalteration of articles isasfollows:

#& EKATVAM
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COMMERCE KE LIVE HAMESHA PRATHAM
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a) Alteration by special resolution: Subject to the provisions of this Act and the conditions contained in itg

memorandum, if any, acompany may, by a special resolution alter its articles.

b) Filing of alteration with the registrar: Every alteration of the articles and a copy of the order of the Tribunal
approving the alteration, shall be filed with the Registrar, within a period of 15 days.

c) Any alteration made shall be valid: Any alteration of the articles registered as above shall, be valid as if it were
originally contained in the articles.

d) Alteration noted in every copy: Every alteration made in articles of a company shall be noted in every copy of the
articles, asthe case may be.

Sec 6: Act to Override MOA & AOA

Answer Writing Points
1) The provisions of companies act,2013 overrides MOA/ADA

2) MOA/AOA overrides agreements &resolution and contracts along with Companies Act,2013.
3) Any provision which is in contravention to Companies Act,2013 in MOA/AOA/Contracts/Agreements/Resolution will
be void &unenforceable.

Sec 15: Alteration of MOA or AOA to be noted in every copy

Answer Writing Points

1) Every alteration made in MOA or AOA of a company shall be noted in every copy of MOA or AOA.
2) If a company makes any default in complying it, company & every officer who is in default shall be liable to a penalty of

Rs. 1000 for every copy of MOA or AOA issued withoutsuch alteration.

Sec 17: Copies of MOA & AOA
Answer Writing Points

1) Every company shall send copies of MOA, AOA & Every agreement and resclution as per sec.117 to members on his
request.

2) In case of default, company & every officer who is in default shall be liable to a penalty of Rs. 1000 for each day or Rs.
1lakh, whicheveris |less.

Doctrine of Ultra Virus &Doctrine of Constructive Notice

Aushbary Railway & Iron Co Vs. Richie

Ashbury Railway 2) Riche the Mechanic
Carriage & Iron Co. 1) Agreed to Provide Finance to manufacture railway want to manufacture
Main Object: Creating J' the wagons.

Railway Wagons

3) The finance was cancelled by company
containing that it is beyond the objects of its MOA.

4. Richie sued the company claiming that as the company is itself involved in the manufacturing of railway wagons so
the financing for manufacturing of the same is well within its scope.
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Meaning and Conclusion

Doctrine of Ultra Virus Doctrine of Constructive Notice

The company shall not work beyond the | The MOA and AOA are public documents. The outsider or the 3“ party dealing
powers of its MOA and AOA. The MOA and | with the company shall have the knowledge of the MOA and AOA of the
AOA are the limitations of the company | company. Anything which is not approved as per MOA and AQA or beyond its
which are stated and approved by the | powers will be considered as invalid in law. All the requirements of MOA and
members i.e. owners of the company. The | AOA shall be complied by the company before entering into contract with the
company shall not work beyond the same. | 3“party or outsider. If the contract is beyond the limits of MOA or AOA it will be
Any act done beyond the MOA and AOA | void and 3“ party or outsider cannot claim any compensation for the same as it

will be considered asvoid—ab-initio. isassumed that he had knowledge of contravention through MOA or AOA.

Doctrine of Indoor Management / Turquand Rule

Rule of doctrine of indoor management

The aforesaid doctrine of constructive notice does in no sense mean that outsiders are deemed to have notice of the
internal affairs of the company. For instance, if an act is authorised by the articles or memorandum, an outsider is entitled
toassume that all the detailed formalities for doing that act have been observed.

The Royal British Bank Vs. Turquand

R B B 2. The Director of the bank issued the bonds without passing BOD OR.

Royal British Bank

1. The bank has 4. The bank demanded the bonds back contending the issue is invalid Turquand
policy to issue as resolution is not passed. & Turquand must be aware of company's 3. He assumed that
bond after BOD-OR AOA policy regarding BOD-OR requisition. BOD-OR is passed
. by company.

Exceptions to Doctrine of Indoor Management

1) Knowledge of
irregularity:-

The rule does not protect any person when the person dealing with the company has notice, of the
irregularity. The transaction must be executed in good faith. [Moris vs. Kenssen (1946) A.C.459;
DeviDitta Mal vs. The Standard Bank of India (1972) I.C. 568]

2) Negligency:-

The doctrine in no way, rewards those who behave negligently. [Underwood vs. Bank of Liverpool
(1924) 1.K.B. 775]

3) Forgery :

When an instrument purporting to be executed on behalf of the company is a forgery. [Ruben vs.
Great Fingal Consolidated (1966) A.C. 439: Official Liquidator vs. Commr. Of Police (1969) |
Comp. L.J. (Mad.)]

Chart for Understanding

Ashbury Railway & Iron Vs. Richie

| DOCN : l 3rd Party shall be aware about clauses of MOA / AOA - as it is a Public Document | Protection
i
DOuv If 3rd party contracts with company beyond powers of MOA / AOA then C l

such contract is void in law & 3rd Party is not protected for same gipany

DOIM : 3rd Party need not be aware of internal process of company so any Internal deficiency Protects
in the process of company will not damage 3rd party & contract is valid. 3rd party

Exception
i Protection
0] hfegligence @ | ®ior:ery +
Aware of Default Company
Null
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Sec 8: Non Profit making organisation / Charitable Organisation

Chart for Understanding

Non-Profit Organisation
Education, Research, Social

The company shall not pay dividend
Welfare, Environment Protection however it can pay Interest on
charity Religious Donations, etc.

Debentures, Deposit, etc.
e T
e
Application in INC-12 - MOA + AODA + Details of Company + DIN of directors Verified by CA / CS / CMA

INC 13 - MOA / AOA | INC 14-Declaration by CA/CS/CMA | INC 15- Details of BOD, Subscriber
|

e— R
Section 8 Company will be either public or private
v
Alteration of Object clause of MOA by sec 8 company will require prior CG approval
v

v v
Company not working as per its object Provided wrong information during formation

= et
—

Consequences

1) For Company Min X 10

I
lacsto¥ 1Cr. Convert to

Winding up Amalgamate
2) For officer ¥ 25000 - Ltd./ Pvt. Ltd. Surplus transfer tol with similar co.

3 25 lacs ¥
Insalvency & Bankruptcy Fund
Answer Writing Points

Incorporation of NPO
1) The Not for Profit Organisation [NPQ] shall have following objects:

a) Businessof Education, Research, Social welfare, Sports, Environment protection, Religious, Donations etc.
b) Thecompanyusesits profit for promoting its objects
c) TheCompanydoes notdistribute dividend but provides intereston loan/debenture.
2) Application of NPOshall contain:
a) INC12/32- ApplicationforIncorporation
b) INC13-Memorandum/Articles of NPO
c¢) INC14-Declarationof CA/CS/CMA/Advocate
d) INC15- Details of BOD/Subscribers.
3) TheCompanyshall receive license for NPO as follows:
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. A CIRFY Formation & Incorporation of Companies

a) INC16- LicensebyCG(ROC)
b) INC17-LicensebyROC
4) TheNPO canbe a private or public company &it need not use the words “Pvt Ltd” or “Ltd” in its name.

Conversionof NPO
1) Forconversion of NPO/Change in object of NPO to other companyrequires GM-SR.

]

)

) TheCompanyshall provide explanatory statement (section 102) for such conversion to members.

) TheCompanyshallmake applicationto RD(CG) inINC 18.

) The Company shall publish the Notice of conversion in INC 19 in two newspapers, one in vernacular and other in

= W

English and on the website of company.
5) The Companyshall give a notice to following persons
a) ChiefcommissionerofIncome Tax
b) Income TaxOfficer
¢) Charity Commissioner
d) ChiefSecretaryof SG
e) Department of CG/SGforcharitable Concerns
6) Aftersuchconversionthe approval of RD alongwith GM-SRshall be filed with ROC.

Revocation, Contravention & Consequences
1)  Ifcompany executesany of the following contraventionthen liabilityis discussed from point no. 2
a) Companyisnotworkingas per its object
b)  Wrongful orfalse information provided by Company
2) The Company shall be liable for penalty of Rs. 10 lakhs to Rs 1 Cr & Officer in default shall be liable for penalty of Rs.
25000toRs. 25 lakhs.
3) Thelicense of NPO shall be revoked under INC 20 & additionally company will be liable for
a) Conversionof Company
b) Surplusassetswill be transferred to other NPO having some objects
c) Windingupof NPQunderIBC Code, 2016
d) Amalgamation of NPO with other NPO having similar objects.

Sec 9: Effect of Registration (Characteristics of Company)

Additional Case Studies
Hari Nagar Sugar From the date of incorporation mentioned in the certificate, the company becomes a
Mills Ltd. vs. S.S. legal person separate from the incorporators; and there comes into existence a
Jhunjhunwala binding contract between the company and its members as evidenced by the
Memorandum and Articles of Association
State Trading Corporation of Acompany onregistration acquires a separate existence and the law recognises it as
India vs. Commercial Tax Officer| alegal personseparate and distinctfrom its members
[Spencer & Co. Ltd. Merely because a company purchases all shares of another company it will not serve
Madras vs. CWT Madras]. asameans of putting an end to the corporate character of another company and each
company is a separatejuristicentity
[Heavy Electrical Union As has been stated above, the law recognizes such a company as a juristic person
vs. State of Bihar]. separateanddistinct fromitsmembers.
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ll A CIRFY Formation & Incorporation of Companies

Sec 10: Effect of MOA & AOA

1) The Memorandum and Articles, when registered, would be binding on the company and its members to the same
extent asif each one of them had individually signed the documents, sofaras the covenants thereinare concerned.

2) All monies payable by any member to the company under the memorandum or articles shall be a debt due from him to
the company.

Sec 10A: Commencement of business etc.

Answer Writing Points

1)  Every company shall after its incorporation ensure that its BOD shall file a declaration that the subscribers have
brought the amount committed in 180 days.

2) Additionally the company shall file physical verification of its registered office with ROC.

3) Theabove declaration by BOD shall befiledin Form INC 20Awith ROC.

4) Additionally the declaration of CA/CS/CMA/Advocate will be required with above filing

5) Theapproval of sectorial authority will be required within 180 days of incorporation (Eg SEBI, RBI)
6) Incaseof contraventionof section 10A

a) Thecompanywill be liable upto Rs 50000 and/or Removal of Name from ROC
b) The officerwhoisin defaultwill be liable for Rs.1000 perday maxupto Rs 1 lakh.

Chart for Understanding
Sec 10A : Commencement of Business

Date of Incorporation 1/6/25

1) Subscriber paid ¥
2) Verificaation ofO
3) INC 20A 180 days
+ CA/CS/CMA
4) Sectorial Authority
SEBI, RBI, IRDA v
[R8@ 30/11/2025
v
h 2 : ¥
Company Officer
v
Upto % 50,000 &/or Removal of Name| | ¥ 1000 pd max ¥ 1,00,000

Sec 11: Commencement of Business

Omitted by Companies Amendment Act, 2015.
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ll A CIRFY Formation & Incorporation of Companies

Sec 18: Conversion of the Company

Conversion of One Person Company into a Public company or a Private company.
1) TheOQPCshallalterits MOAand AOA by passing aresolution in accordance with sub-section (3) of section 122 of the

Actto give effect to the conversion and to make necessary changes incidental thereto.

2) AOPC may be converted into a Private or Public Company, other than a company registered under section 8 of the
Act, after increasing the minimum number of members and directors to 2 or 7 members and 2 or 3 directors, as the
case may be, and maintaining the minimum paid-up capital as per the requirements of the Act for such class of
company and by making due compliance of section 18 of the Act for conversion

3) The company shall file an application in e=Form No.INC-6 for its conversion into Private or Public Company, other
than under section 8 of the Act, along with fees as provided in the Companies (Registration offices and fees) Rules,
2014 by attaching documents, namely: -

a) Altered MOA and AOA; b) copy of resolution;
c) the list of proposed members and its directors along with consent;
d) list of creditors; and e) the latest audited balance sheet and profitand loss account.

4) On being satisfied that the requirements stated herein have been complied with, the Registrar shall approve the form
and issue the Certificate.

Conversion of private company into One Person Company.

1) Aprivate company other than a company registered under section 8 of the Act may convert itself into OPC by passing
aGM-SR.

2) Before passingsuchresolution, the company shall obtain No objection inwriting from membersand creditors.

3) Theone personcompany shall file copy of the special resolution with the ROC within 30 days from the date of passing
suchresolutionin Form No. MGT.14.

4) Thecompany shall file an application in Form No.INC.6 for its conversion into OPC along with fees as provided in the
Companies (Registration offices and fees) Rules, 2014, by attaching the following documents, namely:—
(i)  The directors of the company shall give a declaration by way of affidavit duly sworn in confirming that all

members and creditors of the company have given their consent for conversion.

(ii) thelistof membersand listofcreditors;
(iii) thelatestAudited Balance Sheetand the Profitand Loss Account; and
(iv) thecopy of NoObjection letter of secured creditors.

5) Onbeingsatisfied and complied with requirements stated herein the Registrar shall issue the Certificate.

CA CS Darshan Khare For Concept Query only @ 8530902666 WAL

G Scanned with OKEN Scanner
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Sec 14 : Alteration of OA

[EIEE [FomeiAierion |

i i o Sec. 14
(i)PC Prlva;ce Publli
1) GM-SR 2) MGT-14 3)INC-6
For conversion we Amend AOA /
MOA for following things . BPE Private <+—1 Public
1) Section 2(62)& 3 2(68) 2(71)
2) Members 1 2-200 7-00
3) BOD Min 1 Min. 2 Min. 3
4) Transfer of Shares prohibited jﬂﬂi Freely
member Relati e Pvt.Placement
5) Nomination v x x
. ”
6) Max limit I;CS_ZSE'-‘L x x
7) Restriction on business NBFC Sec. 8 X X
8) Joint Holding counting NA as1 as1
9) Employee to be counted as member NA Prohibited Allowed
| 10) Invitation / Pospectus to public Prohibited Prohibited Allowed
11) Listed Prohibit Can be for Debt Instrument only freely for any security
| 12) Co Act Applicable Less Restriction Moderate Restriction Huge Restriction

Sec 19: Subsidiary Company shall not hold shares in Holding Company

Answer Writing Points

1) According to section 19 of the Companies Act, 2013 a company shall not hold any shares in its holding company
either by itself or through its nominees. Also, holding company shall not allot or transfer its shares to any of its
subsidiary companies and any such allotment or transfer of shares of a company to its subsidiary company shall be
void.

Chart for Understanding

Subsidiary company shall not hold shares in its holding company: Exception

As nominee or legal representative Holds shares If it was shareholder before
of deceased member. as trustee. becoming subsidiary of holding
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Sec 20: Service of Document & Sec 21. Authentication of Documents, Proceeding

& Contracts & Section 22: Execution of Bill of Exchange

Answer Writing Points

Sec 20: The ROC or 3rd person can serve document on company or vice-versa by way of physical delivery, registered or

speed post, courier, E-Mail, Fax, or any other means of which evidence can be obtained.

Sec 21: Were the genuineness of a document, proceedings, contracts made by or on behalf of company etc. is to be
verified, we have to see whether, the Key Managerial Person or an officer who is authorised by board to do so has signed
suchdocuments.

Sec 22: Bills of exchange, Promissory notes etc. will be deemed to be executed if they are signed or accepted or
endorsed by any person who is impliedly or expressly authorised to do so. Company can authorise any person in writing
by affixing common seal on such written document to execute in general or for any special contract or deed on behalf of
the company in or outside India. If such authorised person signs any document or executes any contract or deed then the

company is liable to continue such contract or deed.

Sec. 20-22 - Documents

] !
Sec 20 sec2l Sec22
Service of Authenrcatlon Authentication
Docutnent . ) of BOE /PN
Every document of !

Person —— Company company shall be w v
Address«—— RO Authenticated by Common Authorised
1) Post-Regd./ Speed. s d 1 Seél By BRE

2) Courier + Sign of or
_ ) KMP Sec. 2(51) Person A thoosed 105 &
3) Delivery @ office 1) CEO, MD, | | Authorised - BOD-OR L
4) Electronic mode Manager by BOD pEfsen
5) Other modes 2) CFO .-—J’
3) WTD By BOD-OR
4) CS eg : Branch
5) Officer Prescribed | managers

& EKATVAM

CA CS Darshan Khare

For Concept Query only (& 8530902666 Wi

G Scanned with OKEN Scanner



. A CIRFY Formation & Incorporation of Companies

21 8 FOF Concept Query 0n|y w 8530902666 CA CS Darshan Khare COMMERCE KE LIVE

@ Scanned with OKEN Scanner



