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How to Study Indian Contract Act?

. Watch the videos and make notes from Videos, and refer to this

book simultaneously.

. After completing the topic, you must practice the topic in writing.

Key words of Act cannot be replaced with general English.
Howiever, explanation to points can be in your own words
provided you have sufficient command of the English language.

. After writing the topic, cross-check the same from the book, and

mark the errors.

. After completing the writing practice, attempt a self-assessment

test paper to check your course progress.

. It may take around 1 to 1.5 months to complete the Indian

Contract Act.

. Practice all topics of the Indian Contract Act in writing to have a

strong grip on this paper.

. Use the common copy/ register to practice all topics and mark

your errors from the different pens. It will help you at the time of
revision.

. Being the new paper, it will take some time to adjust. Don’t be

panic. Focus on learning and writing.

. This book includes the Indian Contract Act. The rest of the Acts

will be directly discussed from ICAI modules.

For the Indian Contract Act, refer ICAI module after completing all

the topics from this book and videos.
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Offer

According to the Indian Contr

When one person signifies to another
his willingness to do or
to abstain from doing anything

act Act, 1872, Section 2 (a) defines the proposal /offer as

SRR SR NRN

with a view to obtain ing the assent of that other

to such an act or abstinence, he is said to make a proposal.

#Signifies - to speak
#abstain - to stop
#assent -approval

#abstinence - the practice of stopping from indulging in something
Analysis of definition:

For a valid offer, the party must express his willingness to do or not to do something. However, a mere
expression of willingness does not constitute an offer.

For instance, where A tells B that he desires to marry by the end of 2021. It does not constitute an
offer. But to constitute a valid offer, it must be made to obtain the assent (acceptance) of the other.
Thus in the above example,’ A’ further adds, “will you marry me” it will be an offer as this statement
is made with a view to obtaining the acceptance of B

Where Mr A tells Mr B, “Not to sell your house to Mr C as [ want to buy it". Now, in this case, Mr A is
abstaining Mr B from selling the house to Mr C with a view to get the acceptance of Mr B so that Mr B
may sell his house to Mr A”.

Thus the offer may be (a) by doing an act (b) by abstaining from doing an act. Doing an act may be by

words or by conduct.

Examples: -

a) A proposes by letter to sell a house to B for ¥50 Lakhs. (BY WORDS)

b) The bus standing at the bus stand with the gates open is an offer by conduct that anyone who wants
to travel can sit and enjoy the journey. (BY CONDUCT)

Types of offer/Classification of offer:
a) General offer: It is an offer made to the public at large, and anyone can accept it. The Indian
Contract Act points out that the performance of the conditions of a proposal is an acceptance of

the proposal. Remember that anyone can perform the conditions of the proposal, and so anyone
can accept it.

b) Specific offer: The specific offer is made to a specific person & can be accepted by an identified
person only.

c) Cross offers: When two parties exchange identical offers, but in ignorance of each other’s offer,
such offers are called cross offers.

For instance: Mr A mail to Mr B for selling his car at ¥1 Lakh. At the same time, Mr B also mailed
to Mr A to purchase the car of Mr A for the same amount. Neither Mr B received the mail of Mr A
nor Mr A receive the mail of Mr B before sending their respective letters. Now this will be
considered as a cross offer. The court will not construe one as an offer and the other offer as its
acceptance.
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d) Counter offer: When the person to whom the offer is made makes the qualified (conditional)
aCFCPFx1|1ce of the offer, he is said to have made a counteroffer. The counteroffer so made in
rejection of the original offer.

| -I;(]I’ l:;stance: Mr A offers to buy the car of Mr B at ¥1 Lakhs. However, Mr B said that he would sell
! I at -5_La¢f115- NQW, in this case, the statement made by B will be considered as a counteroffer,
[ i.e. the rejection of the original offer of Mr A
| e) Standi inui |
) dmg,‘Open and Continuing offer: An offer that is allowed to remain open for acceptance
OVEr 2 i ti is i
eraperiod of time is known as a standing offer, open offer or continuing offer. Tender for supply
of goods is a kind of standing offer

Rules as to valid offer:-
a) The offer must be capable of creating legal relations: A social invitation, even if it is accepted,
does not create a legal relation. An offer should be such when it is accepted should result in a
| contract that is binding on both parties.
For instance: Mr Ram invited Mr Shyam for celebrating the birthday of Mr Ram. Now, this cannot
[ F]C considered as an offer by Mr Ram as it is only a social invitation. Even if Mr Shyam accepted the
invitation, it is not binding upen Mr Ram.
b) The offer must be certain, definite and not vague: If the terms of an offer are vague or indefinite
and the person to whom it is made does not know what he has to accept, then this cannot be termed
as an offer.
For Instance: A Offers to sell B 1000 tons of oil. There is nothing to show what kind of oil is
intended. The offer is not capable of being accepted for reason of uncertainty. But if the offer
contains a term that can male the offer clear, then the offer shall not be deemed to be vague. For
example, A is a dealer in coconut oil, and he offers to sell 1000 tons of oil. It shall constitute a valid
offer since the nature of A's trade provides an indiecation about the oil he intends to sell.
¢) The offer may be expressed or implied: Expressed offer can be of two types: a) oral offer (by
words of mouth), b) written offer (in writing). Implied offer means an offer by doing an act. For
example, a bus standing at the bus stand with the gates open is an offer by conduct that anyone
who wants to travel can sit and enjoy the journey. (BY CONDUCT)
| d) The offer must be distinguished from an invitation to offer:
[ v In order to ascertain whether a particular statement amounts to an offer or an invitation to
| offer, the test would be the intention with such statement is made.
' v The person who makes the statement intends to be bound by it as soon as it is accepted by the
| other person, then it is an offer.

v Where the person intends some further acts to be done before he becomes bound by it, then it

is an invitation to offer.

v For examples:

s A prospectus issued by the college is an invitation to offer as the college wants that student
should first fill the details contained therein and deposit the same (known as an offer by
student), thereafter college will take the decision whether the student will get the
admission or not.

e Goods displayed in the showroom with a price tag attached is an invitation to offer, not an
offer, as the shopkeeper wants the customer to approach him and to give him an offer that

he wants to buy it,

e) The offer should not contain a ter.m t n : .
acceptance! If the offer contains a condition that if an acceptance is not communicated by a certain

time, the offer shall be deemed to be accepting, non-communication of acceptance by a particular

he non-compliances of which will amount to

time cannot be taken as acceptance.
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y must be duly brought to the natice of the
ade. If this is not done and the contract ig
tered into, the other party will not be bound by a specific term.

en
These special terms should be sq presented that a reasonable man may become aware of them
before he enters into a contract.

Certain condition jg attached to 3 transaction like the purchase of a ticket for a journey or

deposit of luggage in a cloakroom. Where ever on the face of the ticket the words for condition
“see back” are printed, th issued is presumed to be aware of

d them or could not read them does

For instance: A deposited the b
ticket issued to him was written

ag in the waiting room of the railway station. On the face of the
“SEE BACK", one of the conditions limited the liability of the
s. The bag was lost, and A claimed 24 pounds as its value, |t

888 888 0402 support@escholars.in




www.escholars.in

Acceptance

Meaning: According to the Indian Contract Act 1872, section 2 (b), the person to whom the offer is
made signifies his assent, the proposal is said to be accepted. A proposal, when accepted, becomes a
promise. The rules regarding acceptance are as follows: -

a) Acceptance must be absolute and unqualified: An acceptance to be valid should be absolute
and unqualified. One should accept what is offered to him. Qualified acceptance is no acceptance;
rather, it is a counteroffer.

For example, A offers to sell a cow to B, who replies that he would buy it only if he gave the calf
along with it. This is not an acceptance because it is a qualified acceptance.

b) Acceptance must be to an offer: An acceptance should be a response to an offer. One cannot
accept what is not offered to him. For example, X cannot accept to buy Y's car without the offer
being made by Y.

Case Law: Lalman Shukla vs. Gauri Dutt:

Master sent his servant to trace his missing nephew.

The Master did not hear anything about the missing nephew for some days.

Ultimately, he announced a reward for anyone who may find his missing nephew.

The servant, without the knowledge of this announcement, found out the boy.

Subsequently, on becoming aware of the reward, he claimed the reward. The servant was not

entitled to it.

SR NN

c) Acceptance must be made in the mode prescribed: Normally, acceptance must be in the usual
and reasonable manner, but if the mode of acceptance is prescribed in the proposal, it shall be
accepted in the manner prescribed.

d) Acceptance must be given within the time specified: Acceptance must be given within the time
specified but, if no time is specified, the acceptance must be given within reasonable time or before
the offer lapses. The reasonable time depends on the facts and circumstances of each case.

€) Mere silence is no acceptance: The offer cannot be made as to constitute the silence as the
acceptance.

Case law: Felthouse vs. Bindley:

v A wrote to B offered to purchase his horse at 35 pounds,

v He further stated, “If I hear nothing, I shall consider the horse as mine”.

v Noreply was ever sent by B. On the other hand, B instructed his auctioneer not to sell the horse
as it was already sold to A.

¥" By mistake, the auctioneer sold the horse of B to C against his direction,

A proceeded against C, claiming that horse is mine. But, the action of A failed.

v In this case, it is not a valid offer as we have discussed earlier that for a valid offer, it should
not contain a term the non-acceptance of which amounts to acceptance.

v Here A considered the mere silence as acceptance.

The acceptance must be communicated: As per the definition of acceptance, “the person to

whom the offer is made signifies his acceptance”. Kindly note the word “to signify”. Thus the

must be communicated. The mode of communication is not specified. It may be any

Y

acceptance
means which has the effect of communication.
Case Law: etropolitan Rai C

v In this case, A agreed to supply coal to the railway company. It made an offer to the railways.

v The manager approved the draft and put it in the drawer of his table.

¥ Draft so approved remain ed in the drawer without the approval being signified and
communicated. In this case, there is no valid contract because there is no acceptance.
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Acceptance by conduct:
¥ The assent means thay

aceeptance has been
the Performance of some

Performance of the

act. A person performs the
act constitutes an acceptance,

www.eschclars_[n

signified either in writing or by word of mouth, o b
act intended by the Proposer; tha

Pted by

v For €xample, when 3 trade man recejyes an order from a customer. The trade Man executes the
order by sending the Boods. The customer order for goods is the offer which has been acce
the trade man by sending the goods. It is a case of acceptance by conduct.

v

Accordi ng to the

Provision of the Indian Contract Act,
the offer is an

acceptance.,

Acceptance should be m

person who has the authority to accept,
Case Law- | Y :
v

In this case, A applied for the post of headmaster in aschool.

1872, the performance of the condition gf

ade to who has the authority to accept: An offer can be accepted by the

v Appointing authority selected him. . i

¥" One of the members of appointing committee who had no authority to communicate on be alf of
the appointing authority informed A about his appointment.

v

The appointing authority

subsequently cancelled the appointment.
¥ It was held acce

ptance by an unauthorized person is
liable to appoint or compensate,
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Communication & Revocation of Offer & Acceptance

When. the contracting parties are face to face, there is no problem with communication. There is instant
and smmltal_‘leou:i rmm_'ul]nnicnlinn of offer and acceptance. In such a case, the question of revocation
does not arise. 1.1‘9 offer and its acceptance are made instantly. The contract is made instantly.
T]‘EFL’TU"E': _t-th‘l‘ﬁ' is no offer left that can be revoked, There is no acceptance that can be revoked. The
StOl'_‘,.’ is dlrtl'erent when the contracting parties are at a distance from each other. They utilize the
SETWIERS of the post office or telephone. In such cases, it is relevant to know the precise time when the
offer is made or when the acceptance is made or when the offer & acceptance are complete.

Communication of offer:

\f{ - 102 1 i T
'.]“h.r:. communication of an offer is complete when it comes to the knowledge of the person to whom
it is made.
A proposal is made by post now the communication will be completed when the letter containing
the proposal reaches the person to whom it is made.
For example, A makes the proposal to B to sell his horse for 32 lakhs. Ihe letter is posted on 10
March 2021. This letter reaches B on the 12t March 2021. The offer is said to have been

communicated on the 12t March 2021 when B receives the letter,

Communication of acceptance:

v The communication of acceptance is complete on two different dates on one date as against the
proposer and on another date as against the acceptor.

¥ When a proposal is accepted by a letter sent by post, the communication of acceptance will be
completed against the proposer when tlie letter of acceptance is posted and against the acceptor
when the letter reaches the proposer.

v"  Example:

e As against the proposer: Assuming the acceptance is put into the course
March, now the communication of acceptance is complete against the proposer on 15t March.

e« Asagainst the acceptor: When the acceptance comes to the knowledge of the proposer. Suppose,
in this case, the proposer receives the letter of acceptance of 17t March. The communication of

of transmission on 154

acceptance is complete against the acceptor on 1 7th March.

Revocation of offer and acceptance:
The communication of a revocation is complete:
v As against the person who makes it, when it is put into a course of transmission to the person to
whom it is made so
v As against the person Lo whot
v For example:
e A revokes the offer by letter a
for Mr A, communication of revocation
1smission, and for Mr B, comn

1 it comes to his knowledge.
tter and posts it on 1t April, which reaches MrY on 10t April.

as to be out of the power of the person who makes it.
it is made, when it comes to his knowledge

nd posts it on 15t April, which reaches Mr B on 10t April. Now,
of the offer is completed on 1 April when it is put into

a course of trai Junication of revocation of the offer is completed

on 10t April wher
X revokes the acceptance by le

L
Now for Mr X communication of revocation of the acceptance is completed on 13t April when
itis putintoa courscnl'lrunsmissinn. and for MrY, communication of revocation of acceptance
is completed on 10th April when it comes to his knowledge,
888 888 0402 suppurL@eschdms;m i
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_-ﬂofe_:_lt:'/ﬁ Mrmluic inte

rprets 'l(nnwiedgu of the
by the person, Kindly

person to whom it is made’ as when such letter js read
answer as pe

' ICAI Module in the exam,

e ————— .

According to (he Indi
communication of jis
atany time before the

an Contract Act 1872

» @ proposal may be revoked at any time before the
acceptance is complete

as against the proposer. An acceptance may be revoked

Communication of acceptance is complete as against the acceptor,

Lapse of the offer:

As per the pProvision of the Indian Contract Act 1872, the offer can lapse as indicated below:-
1) Bynotice ofrevocation: The offer may re
of revocation to the other party.
2) By the lapse of the
within a specifie

voke the offer before acceptance. He may send the notjce

time specified for the accept
dtime. However
The reasonable time depe

ance: An offer gets lapsed if it is not accepted

»ifno time is specified, then by the lapse of the reasonable time,

nds on the facts and circumstances of the case.

3) By the failure of the acceptor to fulfil the condition precedent to the acceptance: Assuming

condition that for the offer to be accepted, an amount

sending of the amount of advance is a condition precedent. If the
condition has not been complied with, then the offer is deemed to have lapsed.

4) By the death or insanity of the Proposer: Death or ins
of the acceptor before he accepts the offer, [t

5) By the communication of the counte
of the original offer,

6) When the offer is not to be accepted in the prescribed manner: If the dcceptance is not in the
prescribed manner, the offer is revoked. However, if the
acceptance should be in the usual and reasonable manner
revoked.

that offeror while making an offer puts the
of advance should be sent. The

anity of the proposer comes to the notice
results in the revocation of the offer.,
roffer: Communication of counteroffer results in rejection

mode of acceptance is not prescribed,
- If the acceptance is not so, the offer is

7) When the law is changed: An offer comes to an end if the |

aw is changed so as to make the
contract contemplated by the offer illegal or incapable of perfor

mance.
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Consideration

Consideration %;mlply means something in return (quid pro quo). For a valid contract, there must be a
consideration from both sides. '

For ms?:ance: If Mr X ggr‘ees to sell a plot of land to Mr Y for $10 Lakhs, then for Mr X, ¥10 Lalkh
be considered as consideration, and for Mr Y, the plot of land will be considered as consideration.

s will

As per the Indian Contract Act 1872, section 2(d), consideration means:
When at the desire of the promisor,

the promisee or any other person

has done or abstained from doing, or

does or abstains from doing,

or promises to do or to abstain from doing something,

NN K SN

such act or abstinence or promise is called a consideration for the promise”.

Legal requirements regarding consideration:
1) Consideration must move at the desire of the Promisor: The consideration must move at the
desire of the promisor. An act done at the desire of a third party is not a consideration.
Case law: Durga Prasad vs. Baldeo and others:
v In this case, on the order of the collector of a town, A built certain shops in the Bazar at his
OWN expense.
v In consideration of A having spent money in construction, B, who came to occupy the shop,
promised to pay some money to A,
v"  Later on, B refused to pay and A sued B.
v A’s action to recover the money was rejected as the shops, in this case, were not built
desire of the promisor to the agreement, i.e. B. But they were built at the desire of the collector

at the

of town.
2) Consideration may move from the promisee or any other person: In India, the consideration
may proceed from the promisee or any other person who is not a party to the contract.
According to the definition, when at the desire of the promisor, the promisee or any other person
does something such as an act is a consideration.
Case law: Chinnaya vs. Ramayya:
¥ An old lady by deed of gift transferred the certain property to B, her daughter, on the condition
that daughter B was required to pay a certain sum of C (sister of A).
v On the same day, B, the daughter, executed an agreement in favour of C (sister of A), promising

to pay a stipulated (fixed) sum.
v But later on, she refused to pay on the ground that no consideration has ever passed from C.

v Court held that C was entitled to recover the amount. The contract is backed by consideration.
In this case, consideration was furnished by the old lady. It is not necessary that consideration
should come from the promisee (sister of the lady) alone. It may come from any other person,

and here, it has come from the lady.
3) Consideration may be executed and executory:

v A consideration that consists in the performance of an
consists of a promise, it is said to be executory,

v Itsimply means when the consideration for the contract has been already provided, then itis
known as executed consideration, and where the consideration to the contract is promised to
be provided in future, then it is known as executory consideration.

For Instance: A pays 35,000 to B, and B promises to deliver to him a certain quantity of wheat
within a month. In this case, A pays the amount, whereas B mere by makes a promise.

The contract, therefore, is supported by the consideration.

act is said to be executed. When it
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may be past, Present or future:

¥" The act is d
one at the desjre of the promisor, but : ise i iti
: omisor, but before any promise is made, it is
COnSidEl‘ation_ p yp Called past :
¥ Past i P ;
Consideration is no consideration, and it is not accepted in England. But in India, jrjs
ac 1 13 Saer ‘ : : d
r Cepted. See the definition ‘that the person has done or abstained from doing.
Case law:

leigh s, t ite:
In this case, A committed murder
Pardon from the king.

* and requested B to labour and to do his best tg obtain 4

B did his best to obt
e Thereaﬁ'er,
liable,

ain the king’s pardon, riding and journeying at his own expense,
A promised B to give 100 pounds. Later on, he refused to pay. He was held

It was held that a past act done at the request of the promisor would be z good "
consideration for the subsequent promise.

5) Adequacy of consideration is not necessary:
v Itis necessary to have consideration, but it is not necessary that consideration should he 3

adequate.
T v Ifa party gets what he has contracted for and it is of some value, the court will not enquire ;
whether it is equivalent to the promise. :
v" The parties to the contract cannot avoid the contract on the ground of inadequacy of
consideration.
For instance: A agrees to sell a horse worth ¥1,000 for 2100, A’s consent to the agreement |
was freely given. The agreement is a contract notwithstanding the inadequacy of the :
consideration. !
v

It should be noted that where consideration is inadequate on the ground of free consent of
parties to contract, then anly the contract will be valid; otherwise, it will be void.

6) Performance of what one is legally bound to perform is no consideration:

¥" The performance of an act by -~ person who is legally bound to perform cannot be a i
|
consideration for a contract.

¥ Case law: Ramchandra Chintaman vs. Kalu Raju:

* An agreement made by a client to pay his Lawyer an additional sum if the suit was
successful. This additional sum was payable over and above the fees already settled,

* Itwas held that the promise was void for Jack of consideration. The Lawyer was already
under a pre-existing obligation to render the best of services under the original contract. .

* However, a person promises to do more than what he is legally bound to do, and he is F.

promised the additional payment for the extra work, then extra payment for extra work is
a consideration.

7) Considerations must not be illusory and must be of some value:
v It must be competent. It must be something to which the |

aw attaches some values.
v" It should not be physically impossible. It must not be unc

ertain, -
8) Consideration must not be unlawful, immoral or
¥ Only the presence of consideration is not sufficient; it must also be lawful,

. v" Anything which is immoral or opposed to public policy cannot be considered as a valid '-
consideration. ‘

opposed to public policy: i
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validity of an agreement without consideration:
As per the provision of the i 6 :
voig N I‘Jm“d A 110 lnd.mn Contract Act, 1872, an agreement made without consideration is
. l » raC 5 I 1
Ly g (. consideration ought to be present. However, there are certain exceptions to
0, wing cases, the agreen i i ' ‘
) >ment made 10N side > :
e ade without consideration shall be valid and
1) Natural love and a i i
T ]ffectmn ~There is no consideration, yet the contract is valic, Because it is
e y natural love and affection. In this case, the contracts shall be valid if the following
conditions are complied with:
There is an agreement in writing.
v Itis registered.
v i : ace
y It is made on account of natural love and affection.
l lll is made between parties standing in near relation to each other.
n other wor ritten egi ecti
. '\:\ ords, a written and registered agreement based on natural love and affection between
1.e parties standing in near relation (e.g. husband and wife) to each other is enforceable even
without consideration. Near relation means blood relation or Husband wife.
Case Law: Rajlukhy Dabee vs. Bhootnath Mookerjee:

e In this case, the husband promised to pay his wife a fixed sum of money. The contract was
registered.

e The registered document contained that quarrels and disagreements between thetwo.

e The sum agreed was not paid to his wife.

e The wife, therefore, filed the suit before Calcutta high court.

e The court found no trace of love and affection between the parties.

e But on the contrary, their quarrels had compelled them to separate. The court did not grant
the relief to the wife as the case does not meet the requirements necessary for the exception.

Case Law: Venkataswamy vs. Rangaswamy:

e An elder brother, on account of natural love and affection, promised to pay the debts of his

younger brother.
e The agreement was put in writing and consequently registered.

her refused to pay the amount. Held that agreement so made was valid

e Later on, the elder brot
and elder brother is liable to pay the amount.

2) Compensation for past voluntary services: A promise to compensate wholly or in part a person

who has already voluntarily done something for the promisor is enforceable under section 25.

Promise to pay for past voluntary services is binding provided the following conditions are

fulfilled:

v The service should h
v The services must have be
1 existence at the

v The promisor must be it
v The promisor must have intended to compensate the promisee.

3) Promise to pay the time-barred debt:
v As per the Limitations Act, 1963, if a debt is not claimed f
be claimed thereafter.
v/ However,apromiseto payd time-

signed by the person making it or by his authorized agent.
v, The promise maybe for the whole or any part of the debt. Thus, a promise to pay a debt barred

ave been rendered voluntarily.
en rendered for the promisor.
time when services were rendered.

or a period of 3 years, then it cannot

barred debt is enforceable. The promise should be in writing -~

is valid.

v/ For example, A OWES 1
years, A signs d written pro
B only recover the 7000 from A.

0,000; the debt is barred by the law of Limitations Act. After three
mise to pay B 27,000 on account of the debt. This is a valid contract.
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4) Agency:
v According to the provision of the Indi
create an agency,

It means an agent can be appointe
be very much valid.
5) Completed gift:

Y Agift made does not re
v

an Contract Act, 1872, no consideration ig necessary tq
¥ d even without consideration, and the acts done by him wil]

quire consideration.
The person giving a gift cannot take the same back from the other party by taking the plea that
no consideration has moved from the other party.

In the case of gifts m

ade, no consideration is required. It is immaterial whether o
stands in a near rel

ationship.
6) Bailment of goods: Bailme
will be known as gr

r not the party

nt of goods can be effected without consideration if so created. This
atuitous bailment.

Stranger to a contract can sue
The consideration for an agre
Sue an agreement. Only
Contract means that a
following exception: -

/Suit by a third party on an agreement:

ement may proceed from a third party. However
a person who is a party to a contr

stranger to a cont

, the third party cannot
act can sue on it. The rule of Privity of
"act cannot sue. However, the above rule is subject to the

ge or other interest in some specified property has been
it though he is not a party to the contract,

ad Khan vs, Hussainij Be 2

In this case, A has a son. B has a daughter.

created may before enforce
Case law: aja
v

" A, the father of the son, has agreed with B, the father of the daughter, that if the daughter of B
will marry the son of A, he will pay the fixed amount (Kharcha-1-Pandan) to the daughter.

¥ B's daughter married A’s son, But A did not pay the amount.

¥'  B’s daughter sued A.

v

Though she was not a party to the
daughter of B on A is not void.
2) An agreement is made

contract, she is a beneficiary. Therefore, the suit by the

in connection wit
arrangements and provision is made for the b
that agreement, although he is not a party to it. In
the arrangements are in writing, the membe
the agreement may enforce the agreement.
For instance: A, B and ¢ are brothers in which A and B |
The family property was distributed betwee
will get one floor in the building. Late
A and B as he is the benefici
A female member can e
provision was made on the partition of the Hindy undivid
Case law: Rakhmanbai vs. Govind: A female

marriage expenses agreed upon be
HUF property.

h marriage, partition, or other family
enefit of a person. He may take advantage of
the case of a family arrangement, if the terms of
rs of the family who originally had not been parties to

ive together, whereas C lives in the USA.
»and according to that, each of the brothers
returning from the USA, C can ask for a floor from

n the sons
I on, after
ary of the contract,

nforce

a provision made for marria

ed family,

member of HUF can s
tween the male me

B€ or other expenses: This

ue the male members for the
mbers to invest at the time of partition of

illustrated with the help o
is holding the money for him, Afterw
the same from M, (Here M will be esto
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y Then; 's @ condition/covenant running with the land
¥ The person purch an
ases |a e h
duties/conditions/ Covenand “ﬂh 1'10t|<;e that the owner of the land is bound by certain
even though he is not 3 N affecting land. He shall be bound by such conditions/ covenants
ar - 44
covenants. Party to the original agreement containing those conditions or

Thus the covenant/condition affecting the

. land may be enforced against him though he was
not the original party to the contract. ’ ¥ g
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Contractual Capacity

Who is competent to contract?
As per the provision of the Indj
v" Every Person who has attaj
v" Whois of sound mind ang

¥ Persons disqualified by

an Contract Act, 1872 s
ned the age of majority. I

any law from contracting is competent to contract.
Age of majority:
¥" In India, the age of majority is regul

ated by the Indian Majority Act, 1875,
v Every Person domiciled in Indian

attains majority on the completion of 18 years of age,
Sound mind: :
v" Asperthe provision of the Indian Contract Act, 1872, a person is of sound mind if, at the time when |
he makes the contract, he is capable of understanding it and of forming a rational judgment as to
its effect upon his interests,

J\

¥"  This section further lay down that a person, who is usually of unsound mind but occasionally of N
sound mind, may make a contract when he is a sound mind.

¥" A person who is usually of sound mind hut occasionally of unsound cannot make a contract when I
he is of unsound mind.

v

Idiots, lunatics and drunken persons are examples of those having an unsound mind.

Disqualified by law: )

a) Alien enemy: !
¥" Where a party to the contract belon

the date of declaration of war, such party became the alien enemy.

Existing contracts with the alien enemy cannot be enforced.

New contracts cannot be entered with the alien enemy.

v However, with permission from the Central Governme

and new contracts can be entered into.
b) Convict:

8s to the country from which war is declared, then from

o
v

nt, existing contracts can be enforced,

v Existing contracts with the convicts cannot be enforced, :
v New contracts cannot be entered with the convicts.
v

However, with the permission from centr
and new contracts can be entered into.
¢) Foreign diplomats:
v" They can sue others.
¥~ However, foreign diplomats can be
he submits himself to the court.
d) Company:

al government, existing contracts can be enforced,

sued only if approval of central government is obtained or & II

¥" A company cannot enter into contracts that are related to the objects which fall outside the
scope of its memorandum of dssociation.

Position of Minor’s agreement;
a) Anagreement made with a minor is void-ab-initio:
v" An agreement by a minor involves

a promise on his part, and in the eyes of the law, he is |
incapable of giving a promise which imposes a legal obligation. B
v As per the provisions of the Indian Contract Act, 1872, a promise made by the minor is not f-;
enforceable in the court of law even if the minor has obtained unnecessary advantages from o
such a contract,
888 888 0402 support@escholars.in 17 |
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herefor ¥ he
ed greement W!th thL minor is i initi
5 refore, th 1ETreemen X void ab initio,

Case law: hori Bibee vs
e In this case, A i
» A, a minor, ha 3 ?
amount. as mortgaged his house in favour of B to secure a loan of an
e As part of thi “tai
e s HS cf' tain amount was advanced to minor A by B
, D LHE 5 : .
A €d a suit on minor for the recovery of the amount
= ha ! :
e Held that th tthe mortgage was void and was cancelled
a e minor's agre ST 7 ;
S greement is void. There is no question of refunding the amount.

In this case, B
, B, who adv:
vanced money, was aware that A was minor. Court held that if A, the

minor, is directe

+ 15 d to refund th

: ea then it t

is void. mount, then it tantamount to enforce an agree ent that

b) Minor can be a beneficiary:

v

v

v

¢) Minor can always plead minority:

v’

v

v

Though a minor i y
o Oie‘r p"::l:‘b‘zl‘l‘:(li L[ZIBFQE::;:) contract. There is nothing that prevents him from making
'}T;hu.?‘. a r‘ninor though incompetent to a contract may accepta benefit.

pr()l‘rmssm'y mt)tv executed in favour of a minor is valid because he can be a beneficiary,
whereas a p:‘911119501‘y note executed by the minor is altogether void.
Where the 11_11:\01' has performed the part of his obligation, and the other party to the co
has 1_mt performed his obligation, the minor can sue the other party.
A minor under contract at sale delivered goods to the buyer. Minor can maintai

recovery of price.

ntract

n a suit for the

A minor’s agreement is void. Any money advanced to a minor on 4 promissory note or

otherwise cannot be recovered.
Even when a minor procure a loan by falsely re
his minority in a suit intended to recover the amount from him.

presenting that he is of full age, he can plead

Applicability of doctrine of restitution

Case law: Khan Gul vs. Lakha Singh:

v

d) Ratification on attaining majori

v
v

e) Contract by

Following chservations are important in this connection:

e Ifaminorenteredintoan agreement by misrepresenting his age, the court might grant the
relief to the other party by passing an order to restore the amount to the other party.

s Restitution (restoring) is p he minor has benefitted from

such a contract. Minor shal
e The power of the court to grantr
e The court should not grant the relief if the other party entere

knowing the fact about the minerity of the minor.

ty is not allowed:
cannot validate itis by ratification on attaining majority.

a promissory note. On attaining majority,
executed as a minor. The second

ossible to the extent the estate of t

| not be personally liable.
-elief by the order is discretionary in nature.
d into the contract despite

-eement 1S void, he
ows money and executes
in substitution of the one

As a minor’s agl
For example, a minor borr
he executes d fresh promiss
ory note is yoid as i
a minor’s guardia
hinor’s agreement

orynote
i is wit -onsideration.
promiss tis wnh‘outwn ider
n is valid:
is void, his guardian can under certain circumstances enter into

v Thoughan :
a valid contract on the minor’ behalf. . o

v Where the guardian makes a contract for the minor and which is:
e within his (guardian] authority, and

hich is for the benefit of the minor, such a contract is valid, and the minor can enforce
e whi
such contract.
888 888 0402 support@escholars.in
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f) Liability for necessities:

¥" The contract with the minor for hecessities is valid, and the minor’s Property is liabje. Mingp
shall not pe Personally liable for such contract; only minor's Property is liable,

¥" As per the Provision of the Indjan Contract Act, 1872, a minor is liable for necessities:
® Supplied to him or
® toany person who is dependent on him.

¥" Thus any person would be entitled to reimbursement out of the minor’'s estate for necessarjeg
supplied to him and to whom he is bound to Support. A minor cannot be held Personally liable
for iecessaries, but hijs Property is liable,

Whatis 5 necessity?

e Necessities mean goods suitable to the condition in the life of an infant as required h‘y him at the
time of sale ang delivery. It includes not only food and clothing and housing but also includes the
education and the instruction needed. .

¥" For €xample, A, a minor, bought 11 fancy coats from N. He was at that time adeqﬂuately provided
with clothes. Held not asingle coat was a necessity. His properties could not, therefore, be attached
for its Payment. It is immateria] whether the other party knows this or not. p

888888 0402 support@escholars.in
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The word consent simply means gettin
contract valid, the assent should be frfe i
may or may not free. T LD
According to the provision of the Indian Contr
consented when they agree upon ”‘Ie(t;-“] n‘nu
Indian Contract Act, 1872, provides ;l:a;Lall

www.escholars.in

Free Consent

assent, i.e. a iy e
: ’]'3- acceptance of another party. However, to malke the
1 :
should not be influenced by any third factor. Consent

iy act .:’\Ct. 1872, the parties to the contract are said to have
hing in the same sense (consensus-ad-idem).
agreements are contracts if they are made by the free

consent of parties so, free ¢
50, Iree consent is necess {
A sary for the validity of a new contract. Consent is free when

v

h S

Coercion

Undue influence
Fraud
Misrepresentation
Mistake

When it is caused by any of these factors, consent is not free

Coercion:

v

As per the provision of the Indian Contract Act, 1872:

e Coercion is the committing or

e threatening to commit any act forbidden by the Indian Penal Code

e or the unlawful detaining or

e threatening to detain any property to the prejudice of any person

e with the intention of causing the other person to enter into an agreement.

For instance:

e X says to Y: “I shall kill your son, or shall not return the document of title re
property, unless you agree to sell your house to me 5,000

e Y saidto X, “All right, I shall sell my house to you for 5,000; do not kill my son or do not detain
my wife’s documents of title”.

e X has employed coercion. A contract entered by coercion
it can be enforced by the party coerced (Y) but not by partly using coercion X).

lating to your wife

is voidable and not valid. That means

v Special points:
e Itis notnecessary that where coercion is employed, IPC is applicable.
e For the application of coercion, coercion may be employed by the outsider to an outsider or
by an outsider to any party of the contract.
e What is necessary is that the party making a contract must be induced by coercion.
For instance:

> A, Bareon the English ship in the high sea.

» A, hy the use of criminal intimidation, induced B to enter intoa contract.

» This criminal intimidation is punishable in IPC though it is not an offence in the English
Act. W \ :

% When A, B reached Kolkata, B filed a suit for the breach of contract against A. A has
employed coercion although his act is not an offence by the law of England and although
the Indian Penal Code, which makes this as the offence was not in force at the time or the

lace where an act was done. _ | |

> f)t was held that the contract was entered into by coercion, S0 that contract is voidable at

> )
the option of B.

su ort@escholars.in
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v Consequences of coercion:
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v" The threat to commit suicide is coercion,

Case law: h M Ammiraju And o

® By threat of suicide, 3 Hindu ind
brother in

£an

i ]} ! LLE B LI | ANG AN
uced his son and wife to execute a release deed in favour of hig

espect of certain Properties which they claimed as their own,
® Itwas held that the contract was e

ntered into by coercion. It was held that the threat Of'sulcide
amounted to toercion, and the

release deed was voidable.

®  The contract caused by coercion ig void
4 person to whom money has been p
money or return such , thing.

able at the party whose consent was so obtained,msq
aid or anything delivered by coercion shall repay such

Undue Influence:

v" As per the Provision of the Indian Contract Act, 1872,

888 888 0402

a contract is said to be induced by “undye
influence":;

*  where the relations between the parties are such that

* oneofthe parties is in a Position to dominate the wil] of the other and

® uses that position to obtain an unfajr advantage of the other party.

A person is deemed to be in a position to dominate

real or apparent over the other or when he stand
For instance: A father by reason of his

the will of the other when he holds authority
s in a fiduciary relationship with the other,
authority over the son can dominate the will of the son.

A advanced sum to his son, B, during minority. A obtains, by misuse of parental influence, 3

bond from B for a greater amount when B comes of age. Here A employed undue influence.
Again by reason of the fiduciary relationship, a solicitor can dominate the will of his client, and 2
trustee can dominate the will of the beneficiary, Similarly, a person whose mental capacity is
affected by age, illness or distress may be dominated by undue influence.

For instance, a doctor is deemed to beina Position to dominate the wil] of his patient affected

by illness. So, A enfeebled by disease is induced by a doctor's influence agrees to pay an
unreasonable sum. Here, the doctor has employed undue influence.
Features of undue influence:

® One of the contracting parties dominates the will of another.

e Ithas real or apparent authority over the other or stands in a fiduciary position to the other.

* Sometimes, the parties to an agreement are so related to each other that one of them is able to
dominate the will of the other and to obtain his consent to an agreement,
For instance: A spiritual adviser induced his devotee to gi
secure benefits to his soul in the next world. Such consent i
influence of some kind of the other who do such a thing,

e The domfnating party has taken an unfair
contract is made in the ordin
undue influence,

For instance; A has applied for a loan to the banker, There is a shor
money. So, the banker refused to make the lo

advantage over the weaker party. However, if the
ary course of business, it cannot be said to haye been induced by

tage in the market for the

an exceptat a higher rate ofinterest, The contract
was made at a higher rate of i terest. It was held that the transaction Was made in the ordinary

course of business, and so there is no case of undue influence. The rate of interest, being very
high, is the natural outcome of the shortage in the money market.
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v Consequences of the contract entered into by undue infl
uence:

e When consentto a contr

act is caused .
1 by undue influence, the contract is voidable at the option

of the party whose consent was so obtained

e Any such contract may be set

aside ei - : .
e either absolutely or if the party who was entitled to avoid

ith i IVE
1 as 1 eceived any belle ity 1ay return the hE['lCﬁtq recei d
- = ived.

For instance: X, n

influence induces Y]L‘c))nee;\-};-lender advances %1,50,000 to Y an agriculturist and by undue

may set aside the bond L-l:]tefl bond for ¥2,00,000 with interest at 6% per month. The court
» ordering Y to repay 21,50,000 with such interest as the court may

think fit.

The distinction between Coercion and Undue Influence:

Basis

Co i
SHELOM [ Undue Influence

Type of force

It involves physical force or

threat. It involves moral or mental pressure.

Involvement of
criminal action

It involves committing or
threatening to commit an act
forbidden by the Indian Penal
Code or detaining or threatening

to detarin property unlawfully.

No such illegal act is committed, or a
threat is given.

Relationship
between parties

Some sort of relationship between
the parties is necessary.

Itis not necessary that there must
be some sort of relationship
between the parties.

Exercised by
whom

Undue influence is always exercised

between parties to the contract.

Coercion need not proceed from
the party to the contract, nor
need it to be directed against the
party to the contract.

Enforceability

Position of

Fraud:

v As per the provision of the
following acts committed by a
e The suggestionastoa fact w
e The active concealment
e Apromise made without
e Any other act fitted to deceive.
s Any such actor omission a
For instance: Mr A offered M
However, A knows that the ca

benefits received

The contract is voidable at the } Where the consent is induced by
party whose | undue influence, the contract is
voidable, and the court may set it
aside on such terms and conditions
as the courts think fit. On such terms
and conditions as the court thinks fit.
The court has the discretion to direct
the aggrieved party to return the
benefit in whole or in part or to give
any such direction as the court
thinks fit.

option of the
consent has been obtained by the
coercion.

“In case of coercion where the
contract is rescinded by the
aggrieved party, any benefit
received has to be restored to the

other party.
Indian Contract Act, 1872, “Fraud” means and includes any of the

party to a contract:
hich is not true by one who does not believe it to be true.

(hiding) of a fact by one having knowledge or belief of the fact.

any intention of performing it.

5 to law speciﬁcally declared to be fraudulent.
¢ B to sell the old car to him and said it is not an accidental car.
r is accidental. Here A is suggesting a fact which is not true, and Mr

A also knows about it.

REDMI NOTE 10 | BY SHIV
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v Essential of the fraud:
L]

a material fact ofagreement.
®  The person who makes the statement does not believe it to be trye,
® The act must e committed by the party to the contract.
® Other parties relied on the false representation. :
.

The Party must he deceived by the fraud.
Mere silence isnota fraud:

For instance:; A sells the

the u nsoundness of the h
[

horse, which he knows to be unsound, He ke
orse. B bought it and found it unsound. In

ay become fraud in the following ¢
> The duty of th

€ person to speak and the Person remains silent:
%

* Duty to speak arises where one contracting party possesses trust and confidence in
the other party.

eps silent. He does not

Co‘ﬂvey
this case, there ig no fr

aud,
However, silence m

dases:

."

* For instance: The father se
the daughter trusts his fathe
he did not do. The d
fraud.

s the horse to his daughter. Because
r. Now, it the duty of the fathe
aughter was deceived by the

of the relatiunship,
r to disclose the fault, which
silence of the father. This is a case pf

The duty to speak also arises where one party completely depends upon another
party.

For instance: The insurance company knew nothing about the life and circumstances .
of the assured; it has to depend on the disclosures made by the assured, Therefore, it |

. |
is the duty of the assured to put the insurer in pPossession of all the material facts |
affecting the risk covered,

> Where silence is equal to speech: The seller sells the horse, The

deny, I shall bresume that horse is sound, The seller remains sj

equal to speech which indicates that the horse is sound. This would be a fraud if horse |
bought turns out to be unsound. '

buyer asks if you do not
lent. Here his silence is I

SLLELLLLHE B A AL L Lt 1 0

.\
|
Misrepresentation:

v A person Suggests something which is not true, but he believes it
For instance: Mr A said to Mr B that the car of Mr C. is not
that the car is not accidental, but actually, the
which is actually not true,

Lt

LERL L R b

to be true. [
an accidental car, Mr A also believes

car was accidental. Now Mr A made the statement |

but he himself believes it to be

| |
true.
¥" Misrepresentation made is innocent. ;
® The contract entered by misrepresentation is without any intention to deceive, "
v However, the person misled can avoid the contract, |
For instance:- A makes a Positive statement to B that C will be made the director of the company. TII‘
A makes the statement on information derived directly from c. The statement amounts to |
misrepresentation. The information received by A was false, He believed it to be correct. On his ,""
positive statement, B entered into the contract, The contr
v

act was caused by misrepresentation.
Essentials of misrepresentation:
The statement made must be of mater;j
® The statement should be false.
* The person making it believes it to be tr

® The person who makes the false state

e al facts, '

ue though there is no sufficient reason for his beljef. E
ment has no intention todeceive, |

* The representation must induce the other party to contact, A
¢ The party is misleading by such a statement and enters into the agreement. ]
888 888 0402
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Consequences of Fraud, Misrepres
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tation etc,:

v If a contract is
e act is caused by
; - . ¥ coercion, fr
option of the party % Iraud or misrepr
whose co Isrepresentati e
. k DNsey e ¥ ation, such a contract is able at the
v However, if the contr Nt was so obtained. ' f Is voldableiat th

contract should be performed
1 . an
have been if the represent

For instance: A f;

agrees to buy the estate, The
contract or may insist on the mortg
L=

Consent was caused by misrepr

act is caused by f
> taused by fraud or misr
d ”flt he zlhm I";‘lﬁl(‘{)I'eSclltatirm, the party may insist that the
p_— i = should be put in the sa i e o)
ation made had been true the same position in which he would

-audulently inf
Ny informs F ’ '
S “ :13 that A’s estate is free from encumbrance. B thereupon
s Ll 15, Nowe ‘ g,

il ever, subject to the mortgage. B may either avoid the
age debt redeemed.

esentation or ;
or silence, which amounts to fraud. The person could

not avoid the contractifl
o i < P
e had the means of discovering the truth in ordinary diligence.

For instance: A by a misrepresentation |e
produced per annum at the factory of A. B ex
disclosed that only 500 tons had been produced if

B purchased the factor
misrepresentation.

Note: The contract is

ads fO_ B to believe erroneously that 750 tons of sugar is
amines the accounts of the factory, which should have
'v. In the circumstances, B :‘]'(“Har;-; dilig.@nm had been exercised by e bUyex

s, B cannot repudiate the contract on the ground of A’s

voidable ¢ . i
at the option of the party. However, in the following circumstances

option to avoid the contract is lost:

v The party who is e
or impliedly accep
avoid the contract.

v

¥~ The party who has

The distinction between Fraud and Misrepresentation:

1titled to avoi e = . -
o to avoid the contract accepts the benefits under the contract or expressly
1e contract after he comes to know that the contract is voidable and he can

Before the party avoids the contract, the third party bonafide enters into the transaction.

the right to avoid the contract does not act within a reasonable time.

Misrepresentation

Rescigo_n of the
contract and

Conceaﬁnent of
facts

Mistake

Mistake: Mistake defines as inl
e parties to
eement 18 void.

others. Where both th
the agreement, the agr

888 888 0402

I [argc_iecei

claim for damages |

e statement
believes it to be true.

purpose is not to deceive

Basis Fraud |
Knowledge of The party making the statement | The party making th
truth doesn’t believe it to be true.
lntention— [ Itis intenttonal.i — | ltisinnocent.
Purpog_ B Wuﬁurﬁﬁe is to deceive the other | The

party with a view to obtaining an | another party.
unnecessary advantage.
ved by fraud can avoid

Parry?ffccted By misrepresentation
the contract and can also claim the | can avoid the contract but cannot
s [Cnmpensatinn). -
:TwEuTanT of fact is

claim the damages.
“The unintentional concealment of
fact, which was the necessary part of
| the contract, is a misrepresentation.

damage =

The active ¢
considered fraud.

lief which leads the party to misunderstand the

erroneous be
as to a matter of fact essential to

1ocent or
under a mistake

an 'ﬂg]‘(—.‘EﬂlEHt are
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1) Mistake by law:

a) Mistake by Indian law: A mist
the excuse of ignorance
enforceable by law:.

b) Mistake by forei
of fact. The con tr

2) Mistake by fact:

a) Unilatera] mistake:

mistake. The cont

b) Bilateral mistake: Bij]

mistake. The
For instance
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refore, this contract is void.
* A offers to sell his
agrees to buy the car. Here, the
that there is no real consent an

ake of law does not re

nder a contract void
of the |

as one cannot take
aw of his own country. Therefore

. it is valid ang can

8N law: A mistake of foreign law is excusable and is treated as a Mistake
act may be avoided on such a mistake.

Unilateral mistake is when onl

party to a contract is under a
ract can enforceable,

and it is a valid contract.

ateral mistake is when both the parties to a contract are under 5

Ambassador Car to B, who believes that A has only Fiat Car,
two parties are thinking about the differer

1t subject matter sq
d the agreement is void.
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Law i
ful Object and Consideration
To make the contract valid, both the ob
contract shall be lawful. If either the co
a valid contract.
For instance:
a) Ifthe contract is made between A
to B now in this case, the conside

ject for which t "
Aot h Lhe-cuntracr is made and the consideration of the
or object is unlawful, the contract will not be called

and B, . i S
| ot bW|I13e;e-B v-\nll kill C and in return A will give the 210 lakhs
is unlawful. ¥ b lor Ajis not lawful, and also the object of the contract

b) Another example where A promi
$1,00,000 as a donation .nn\f\:)i‘:r:::‘m to give the job to B in his office but in return demands
: Is cas o ;
by B to A is not lawful, e, the object of the contract is legal, but the consideration

Consideration or object of the contr.
v" Itis forbidden by law; or

It defeats the provision of law: or
It is fraudulent; or

act is unlawful, if:

L

It involves injury to the person or the property of another; or
It is immoral or opposed to public policy. ‘

El)rcﬁ::;?;l;z;ts;tl;n‘:fm consideration, as well as an object unlawful, are discussed below:

v \}i\;]:'e;::sti:n?;?;ef\t \?:aio::zi‘;‘;fdf(;;biﬂ(;E;l lby law, the agreement is L_ln]awful and is void.

) : S iquor shop. The act forbids the sale transfer of the
license or the creation of a partnership to run the shop. A took B into partnership. The
agreement of partnership would be void.

v However, the imposing of penalty for a particular transaction under any law cannot be the sole
ground for the purpose of declaring the contract as void on the ground that it is forbidden by
law.

For instance: A license to cut grass is given to X by the forest departments under the Forest
Act. One of the conditions to license prescribes that the forest officer should be intimated in
case the license is sold to another party; otherwise, a penalty of amountwill be imposed. Please
note that a fine is prescribed for the breach of the condition, but it doesn’t mean that transfer
of license is forbidden by the law. Therefore, the contract is very much valid.
2) The defeat of the provision of law: ,
v Suppose there is an agreement under which the debtor shall not plead the period of litT1itati‘on_
v The object is to defeat the provisions of the Limitation Act. Therefore, t.he agre.ement is void.
For instance: Accused (person who has done something wrong) is reqmrec.i under the
criminal procedure code to furnish a surety (P.ersmla who gi.vesqtl:le‘ giuarat.ltteg tls known :;1}51
surety) for the sum of five thousand rupees for his good 1.)_"3"‘"“”0“1_' § Gepushis € SuIm Wi
1 him to become the surety. After the period of suretyship is over, the accused
B and requested him to ! ¢ was void. Money is irrecoverable. The intention of the
sued B for the amoynt 1 hAe agrcfemclil . ; ]m“"]t his own risk see to the appearance of the
law in requiring a surety 1s that the surely 7 -

o o AT ¥
accused, This purpose 1 defeated by the above agreemen

3) Fraudulent:
v Ifthe two parties
third party, then s

oo o contract that results in fraud with the
ree to enter into a ¢
to the contract ag

uch contract is void.
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4)

5) Immoral:

v

6) Agreement opposed to public pol
agreement which has
agreements that are

Injury to the Person or proper
¥ The general term “injury”

www.esachofars.ln

For instance: A, an agent for 4 Zamindar, without the dge of his principal
grant lease for money to B of the land which belongs to the principal,
A and B is void.

knowle » Agrees |q
The agreement betweoy
ty of another:

means criminal or wrongful harm
For instance: An agre

ement to print a book in violation of anoth
object is to caus

e injury to the property of another
agreement is forbidde

A person borrowe
period of two ye

er's copyright is void g

15 the
. (It is also void as the object

of the
n by law relating to copyright.)

d X100 and executed a bond promising to work for anothe

t, the borrower was to pay exorbit
ayable at once. Here a promise to re

I' person for 4
ant interest, ang

pay by manual labour is illepal ag
it imposes in substance slavery (Slavery is a system under which people are treated ag
pProperty that can be bought and sold). The consideration involves injury to the person. The
agreement is void.

ars. In case of defaul

the
)I'il]l_‘i J'ﬂl sum I)L‘L_‘UI!TL“_- )]
I

The law does not allow an agree
the standard of morality.
For instance;:

ment that includes immorality. What is immoral depends upon

a) A landlord cannot recover the rent of a house knowingly let to prostitute who carries on
her business there, Here the object is immoral, and the agreement to pay rent is void.

b) Where P had advanced money to D, a married wom

from her husband. D had agreed to m

was held that P was not entitle

of D from her husband, and the

an, to enable her to obtain a divorce
arry him as soon as she could obtain the divorce, It
d to recover the amount. The agreement seeks the divorce
consequent promise of marriage was against good morals,
icy: Agreement opposed to public policy means that
a tendency to injure public interest or the public welfare. Following are
opposed to publie policy:

v I'rading with the enemy:

v Stifling prosecution:

Any agreement with an alien enemy at times of war without the license of government is
void.
Here, the agreement to trade offends

against the public policy
the country in times of war.

as it against the interest of

Itis in the public interest that criminals should be prosecuted
not'to prosecute an offender or to withdraw a pe
You will not make a trade of a
compromises in

and punished. An agreement
nding prosecution is void.
felony (serious crimes). However, the law allows

respect of compoundable offences (in which settlement is allowed
according to the law).
v M%M:
s Where a person dgrees to provide funds or otherwise to the other person tq file suit and
has no monetary interest of his own, this is known as maintenance,
For instance: X premises to pay Y 325 000 for bringing a suit against Z. X's sole motive is
to ensure to sue Z to annoy him.
¢ Champertyisan dgreement whereby one party helps /assists anotherin recovering money
Or property and, in turn, demands ashare in the gains arising from such action, |
For instance: X promises (o pay Y 325,000 for bringing a sujt againstZ, and in turn, X will
take 50% of the compensation amount that y might receive,

888 888 0402
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v s Fiay ~ 1
Interterence with the course of jn
e Any agreement i !
y ag which creates i
‘ For instance: Mr A ¥ -Tll_nlu. interference in the ordinary process of justice is void
: rovides mone 1 ‘
Judge is agains ; ney to the B (a seni fici L ; 155
Si t.‘] 1gainst the public interest and void : kg i
Similarly, a promis i ‘ .
V, ¢ mise to i
For instance: X promi give money to induce a person to give false evidence is void
. : i ses to give i i '
s give money to B if B gives the false statement before the court
* However, an:
,anagreement that ref
. ; at refers “future di itration | :
R s to present or future disputes to arbitration is not void.
v aArri a -
Marriage brokerage contracts:
e« Marriage brolker:
ag erage agreements are defi i
g ents are defined as “agreements to pay a third person oF
e is marriage,
ntracts are

negotiating, procuri - bringi

\\‘h‘i(h . Wl-;\\\ Lll” ing or bringing about a marriage. The consideration her
s  such agreements are against ic poli ‘

b s are against public policy. Marriage brokerage co

For instance: If X promises i

pus s : IF X promises to give 500 to Y if Y will procure the wife for X is void as it is
a marriage brokerage contract

v Creation of interest which is opposed to duty:
If the person by an agreement agrees to do something which is

against his duties, then

such contracts will void-ab-initio.

For instance:

a “_\ agree o y = 1y - .

a) n agreement by a newspaper proprietor not to comment On the conduct of a

particular person for extraneous consideration is unlawful as it is against policy.

b) A, who is the manager of a company, agrees to pass the tender for X if X pays to A

$14,500 privately. The agreement is void.
v Sale of public offices:
An agreement for interference in the government working
rson in a government office or by way

regulations 1s completely void.
of manipulating

®
e Itcan be by way of appointing a pe
the files of deserving candidates to securing national awards.
For instance: An agreement to procure a public recognition like Padma Vibhushan or

Padma Shri for reward is void.

for the creation of monopolies:

v Agreement
e Agreement with the object of creating monopolies and thus earning abnormal profits as

opposed to public policy. Therefore, it is void.

v Agreement in restraint of marriage:
f the Indian Contract Ac

e As per the provision 0
erson other than a minor is void.
|se except Ms B, and in default pay her a sum of

Lised to marry none €
else, and B sued A for the recovery of the sum. Held the

and is void.

t, 1872, every agreement in restraint of

marriage of any p
For instance: A pron
%1,00,000. A married SO
as in restra

meone

agreement we int of marriage

v Agreement in Res raint of Trade:
Every agreement by which anyone is restr
business of any kind, to that extent, void.

« To that extent- It means that only that portion ©

ained from exercising a lawful profession, trade or

f the agreement is void which is

ff and defendant were rival
ay a sum of money to the
ff accordingly did so. But
d, and so the plaintiff

restrictive. 1 i
Case Law: Madi s. Raj 1 ar: The plainti
e . r ¥ 7 . |
shopkeepers in a locality in Calcutta. The defendant agreed to p
plait tiff if he would close his business in that locality. The plainti
held the agreement was voi

plain ; =
ndant refused to pay: The court

the defe

support@escholars.in
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cannot recover the amount from the defendant.

v i ;

* Any agreement forfeiting the parental right shall be void,
For instance: A father having two minor sons agreed to transfer thejr guardianghip in
favour of Mrs Annie Besant and agreed not to revoke it. Subsequent!y. he filed a suit for
the recovery of boys and for a declaration that he was the rightful guardian, Yes, he hag to
revoke and shall get back the children,

butfs liber

* Agreement unnecessarily restricting the individual is void being as it is against pubjjc
policy.
For instance: X borrowed money from Y, a money lender., The borrower agreed with the

lender that without his written consent, he would not leave his job, borrow, dispose of his

Property or change his residence. The agreement is void as it unduly restricted the
freedom of the borrower.

But the rule “Agreement in restraint of trade” is subject to the exceptions:
a) Sale of goodwill:
v

In case a person sold his business goodwill to another

until and unless otherwise agreed.

Exceptions under Indian Partnership Act, 1932.

® As per the provision of the Indian Partnership Act, 193 2, an
notto carry business other than that of the firm w
Thought it is in restraint of trade.

® As per the provision of the Indian Partnership Act, 1932, an outgoing [partner makes an
agreement with the continuing partners that he will not carry on any bu
that of the firm within specified local limits and within
agreement will be valid, Though restrictions are in the restr,
is valid if the restrictions imposed are reasonable,

; then he shall not carry such businesg

dgreement between partners
hile they are partners in the firm is valid,

siness similar to
the specified period, such an
aint of trade yet the agreement

® As per the provision of the Indian Partnership Act, 1932, upon or in

anticipation of the
dissolution of firm partners may agre

e that some or al] of them will not carry on business
similar to that of the firm within a specified period or local limits,

® As per the provision Indian Partnership Act, 1932, partners
goodwill after dissolution not to use the firm name or
(to attract) clients of the firm,

may agree with the buyer of
carry on the firm'’s business or solicit

b) Exception in regard to service agreements:

¥ An agreement of service by which an employee binds himself not tg Ccompete with his
employer during the term of his agreement is notin the restraint of trade. Such an agreement
is valid.
For instance: B, a physician and surgeon, employs A as an
and A agrees not to practice as a surgeon and physici
agreement is valid, A can be restrained by an injunctior
during this period,
An agreement to restrain the person from éntering into the same trade after he leaves the Job
is Void.
For instance: An agreement restrainj
similar business for a period of 5 ye

assistant for a term of three years,
an during these three years. The
1 if he startg independent practice

g an emplayee from

taking services Or engaging in a
ars after the termination

of his servjce was void,
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Agreements Expressly Declared Void

Certain agreements have been expressl
: ssly declared void by the Contract Act. These are void ab-initio

and do not give rise to any lep:
: v legal consequences
e SN gateonsequences, and some of them have bee g e fallaws:
greements with incompetent people 1ave been before, They are as follows:

Agreements with an
: unlaw {Oet O earsl
ful object or consideration.

. = : ’ 1

Ag] eements made under a mutual mistake ol material fact
! ‘ - I S i i act,

Ag] eements nh\lil‘ without L'(\I'I.‘\'id(.‘l‘i”"l()l\ l

RO S 2

Agreements i “estrai ; i
g 1ents in restraint of marriage trade log: "OC |
( ” he bove ints | . 31 ol l[.,"l] AL (N.L‘t‘dl!luh ete.
All t above pomnts has IH‘I.‘I] dl'l'(‘n'ltl\f tliﬁ[‘llﬁ‘;l‘l] in earlier topi ‘\)
) b St € L L

Wagering Agreement:
v According to Sir William S i
Anson - It is an apr
Sl ! s an agreement to pay money or money's wor pon the
determination of an uncertain event. i ot - 1 a1
For instance: There is a bet betwee
L]L is a bet between A and B. A promises to pay B ¥1,000 if it rains. B promises
an equal amount if it does not rain. '
According to the Indian Contract Act 1872, agreements by way of wager are void.

Characteristics of wagering agreement:

v The event is uncertain, which means that either the event has not yet taken place or if the event
has happened, the parties are unaware of the result,
For instance: Bet between A and B of 1,000 that yesterday in a cricket match there was rain or
not. If neither A nor B knows about it, then it will be considered a wagering agreement.

v Neither party should have control over the happening or non-happening of the event. If one party
has control over the event, the transaction is not wagering one.
For instance: Bet between A and B whether there will be a red signal in the next 50 seconds or
not, and B has the power to control the signaling system, then it cannot be considered as a

wagering agreement.

v The essence of a wager is that each side stands to win or to lose. It depends on how the uncertain

event takes place. However, if either of the parties may win but cannot lose or both may lose and
cannot win, it is not a wagering agreement.

¥ Neither party should have a legitimate interest in the occurrence or non-occurrence of the event

other than the sum or stake.
For instance: If X promises to Y to pay hi
the goods of Y isnota wagering agreement as Y having

m 10,000 if the truck doesn’t reach on time containing
a legitimate interest in the goods.

Effect of Wagering Agreement:
¥ The wagering agreement is void.

v No suit shall be brought for recove 1e amount won by the wager.

ring tl

Wager and Collateral transactions - Consequences of Wagering Agreement:

v' The wagering agreement is void.

v However, in Gujarat and Maharashty

¥ The only material difference betwee
the collateral transaction. A collateral t

a, wagering 18 illegal.
n the void and illegal agreement relates to their effect upon
ransaction is one thatis attached to the main transaction.

hen transactions collateral to wagering agreement is not

Wagering agreement, if it is void, tl
void, but they are valid.
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For instance:

a) Money is given to a person to en
main transaction, and the lo
it is enforced being the wag

b) Also, a broker in a wage

c) Similarly, a princip

able him to pay a wagering debt, The Wagering agreeme
an is subsidiary to it. So the loan - g collateral transaction is
ering agreement the main transaction is only void,
ring transaction being void can recover his brokerage.

al can recover from his agent the prize money received by him on account of 5
wagering transaction being void,

Nt is the
valid, and

arashtra, wagering agreements have been declared illegal.

So, the transactign
a wagering agreement is void.

collateral to such

Exceptions of wagering agreements:

1) Sale and Purchase of shares, stock and goods: Tr
shares or for sale and delivery of goods with the intention to give and take delivery are notwagers,
If the intention is only to settle the price difference, the transaction is a wager, and so it is vojd.

2) Competitions’ Prize: Prize competitions that involve the skill, for example, the picture puzzle
crossword competition » dreé not wagering agreements. As per the Prize

ns of skill are not wager provided with the prize

ansactions for sale and purchase of stocks

. athletic competitions
Competition Act,1955, the prize in competitio
money does not exceed 31,000,

* Alottery is a game of chance, not skills, and therefore it is a wagering agreement. Similarly, a
crossword puzzle in which prizes depends upon matching of competitor selution with a
previously prepared solution kept with the editor of a newspaper is a lottery and so wagering
transactions.

3) Horse race contributions: If any contract is made to rew.

3500 or more is not void.

4) Contract of insurance is not a wagering agreement. Though, the payment of money by the
insurer depends upon a future uncertain event.

Insurance contracts are diffi

ard a prize in kind or cash for a value of

erent from wagering agreements:

| Basis | Wagering Agreement | Contracts of Insurance |
i_I\/Tea_niﬁgi g {_it is a promise to pay money or | It is 4  contract to
money’'s worth on the happening or | indemnify the loss,
l nen-happening of an uncertain |
o Dl eventy L& SR
7Cc;ns_idéra_ti0_n There is no consideration between ‘ The crux of an insurance contract
|

! the two parties. There is just | is a  mutual consideration
| gambling for money. (premium  and compensation
| | _ |amoun.

rest in the | The insured party has an
case of a wagering agreement, There | insurable interest in the life or

. | is  betting on other's life and | Property sought to be Insured.
J | properties.

[ - L1 =] - - T ST .

| Insurable Interest | There is no insurable inte
|

|

| Contract of | The loser has to pay the fixed amount_‘_li;cczap_( for life fm_:-;f:r;r;:z; “the |
.' indemnity I on the happening of an uncertain | contract of insurance indemnifies
.‘ event, the insured Person against loss.
\' E_nfo;-ceabiliéy it 58 void and unenforceable I_tﬂifvgli_diaﬁd_ enforceable.
- | agreement. T ki i
[ Premium | No such logical calculations are | Calculation of premium i_s—t;aszim
‘ |‘ required in the case of a wagering ‘ On a scientific and actyarial
' |agreement. — | calculation of risks,
/ Public Welfare | They have been regarded as against | They are beneficial to society.
\

| the public welfare.

- e

support@escholars.in

v




www.escholars.in

Contingent Contract

A contingent contract is a contract:
e« Todoornottodosomething if
« some event collateral, to such contract
« does or does not happen.
Example: A contract to pay B ( iFB
pay B 31,00,000 if B's house is destroyed by fire. This is a contingent contract.

Contracts of insurance are contingent contracts

Essentials of Contingent Contract:

3 1:—1:;?::::::]!::’:nﬂ;:'.;:::itmgvm contract is made depending on the happening or non-happening
For fnstance: A mnlr;_u‘l to pay a sum of money on the destruction of a premise by the fire is @
mntmgem contract. It is a contingent contract that depends upon the happening of the event.

2) Contingency contemplated by the contract must be collateral to the contract. [t means that the
contract has already arisen, but its performance cannot be demanded unless the collateral events
happen or do not happen.

3) Such a contract has to be distinguished from a proposal.

For example, an offer to pay a sum of money on the discove

It becomes a contract only when the dog is searched out. It is nota contingent contract. On the

other hand, a contract to pay a sum of money o the loss of a ship is a contingent contract. The
formance can be demanded only on the loss of the ship.

ry of a missing dog is not a contract.

contract is already there, and the per

ts in different circumstances:

contracts contingentonan event happening:
depends upon the happening of an event, then it can be enforced

Contingent contrac
1) Enforcement of
v If the contingent contract

only when such an event happens.
For instance: A promises (o pay %5 |akhs to B in case the house of B is destroyed by fire. Now,

in this case, B can recover the amount from A only when his house is destroyed by fire. (Here,
“destroyed by fire” is an event on the happening of which amount can be recovered.)

2) Contingenton the happening of specified event within fixed time:

1tingent contract depends upon the happening of an event, then it

v If the cor
only when such an event happens within
For instance: A promises to pay 35 lakhs to B in case the house 0
next 3 months. Now, in this case, B can recover the amount from A

destroyed by fire in 3 months only. If it destroyed after 3 months, the
v Ifthe event doesn’th 1e period or it becomes impossible to perform in that
time period, then the contingent contract cannot be enforced, and it will become void.
For instance: A promises to pay 35 lakhs to B in case B's house is destroyed by fire in the next
amount from A only w

3 months. Now, in this case, B can recover the hen his house is destroyed
by fire in 3 months only. However, if after a month, B sold the house to C or his house is

destroyed by an earthquake, then it 18 jmpossible that his house will destroy by fire in the

i i i 1 arafore contract to pay:e - will become void.
coming time penod and therefore contract to pdyamuunl ill becon

can be enforced
a fixed (stipulated) time period,

£ B is destroyed by fire in the
only when his house is
n it cannot be enforced.

appen in a fixed tin

ing of an event:

pon on the non-happen
hen it can be enforced

t contract depends u :
n-happening of anevent, t

pends upon the no
omes impossible.

3) Performance of contingen
v lfthecontingentcontractde
only when such an event bec
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For instance: o agrees to pay B a sum of money if a certain ship does Notreturn, The shi
sunk. The contract could pe enforced as the ship sinks. Here the Event js “Return of the
and performance of contract depends upon the fact “ship doesn’t return”, i.e, non'happenjn'
of event, and it can be enforceq only when it can be proved that in any case, the ship will oy
return, i.e. event (return of ship) becomes impossible,
4) Performance ofcontingent contract depends upon the non-happening of an Event Withlna
fixed time Period:
¥ If the contingent contract depends upon the non-happening of an event Within a fixeq time
Period, then it cap be enforced only when such an event becomes impossible in that fixaq time,
For instance. A agrees to Pay B a sum of money if a certain ship does not return in the next
two weeks. On the third day, the ship was sunk. The contract could be enforced a5 the ship
sinks in the Specified time perigd (i.e. the impossibility of returning of ship arises Within the
time fixed).
5) When an event on which contract is contingent pe deemed impossible if it is the futura
conduct of 3 living Person:
v' Ifthe event on which contract is contingent is future conduct of a living person and that futyre
conduct is almost impossible, the contingent contract wil] not be enforceable.
Forinstance: o agrees to pay B a sum of money if A marries C; C marries D, The Mmarriage of 4
to Cis now to he considered impossible, although it is possible that D may die and that ¢ Mmay
afterwards marry A,
6) Contingent contracts on the impossible event:-
v A contingent contract to dg ornot to do anything of an impossible event happens isvoiq,
¥" The impossibility of the event may be or may not be known to the pbarties at the time when
they entered into their agreement.
For instance:

®*  Xagrees to pay 31,000 to Y if he draws a tangent line that wij) not touch any other line, It
IS not possible; therefore, the agreement is void,

B Wagering agreement vs, Contingent con tract;

Basis ‘_Wa—gEr_ingKEEErBeﬁt—_""_T:‘oﬁ?iEEW
Meaning A wagering ag;&zm—_e_ﬁisjm.‘;e to | A comi_mm
give money or money’s worth upon the | do qr not to do if some event,

determination o ascertainment of an collateral to such contract does or

uncertain event, g n &J_does not happen,

A wagering dgreement is vojd, A contingent contract is valid,

In the case of 5 wag_ering agEE_ITFH_tT_ In a contingent contract, the parties

the parties tq the contract have no | ¢ the contract have a personal

interest in the event except Winning or interest in the event,

losing of the amount,

Insurance contracts are not Wagering,

Interest in the
event

Insurance Contracts are contingent,

In wagering, it jg €ssential that gne
party will win ang another will hegy the
loss,

Wagering agreements can pe illegal,

In contingent, there isn
win or |oss.
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Performance of Contract

By whom a contract may be performed?
The promise under a contr g
> r(F:sentative T ; ?]Onn, . = be performed by the promisor himself or by his agent of h
rep : - Lhe following peints are relevant in this regard:
1) Promisor himself: g
v If it was the intenti i
wee ;f s "‘“"'-‘“_l“”‘ of the parties that the promise should be performed by the promisor
's Cl self, the promise must be performed by the promisor
ontracts that i : oot 3
rat involve the exercise of personal skill or diligence of promisor mustbe and shall

is legal

be performed by the promisor himself,

2) Agent:
7 pa e - :
Per?or-ml cons:‘clu ation is not necessary for the contract except in the case wher
performance of the contract requires the personal skills of the promisor.

a the

v Promisor may employ a competent person to perform it
3) Representatives:
v’ Representatives of the promisor may also perform the contract in case 0
subject to the condition the contract doesn't require the personal skills of the

f death of the promisor
promisor

himself.
v Ifthe contract requires the personal skills of the promis
on the death of the promisor.

4) Third persons:
v When a promisee accepts the performance of the promise from a third person,

or, then the contract will become void

he cannot

afterwards enforce it against the promisor.

t necessary that the promisor has authorized the third person to perform. The Third-

¥ Itisno
person may have performed it at his own will.
For instance: A received certain goods from B promising to pay %14,000. Later on, A was
unable to pay the amount and C, on behalf of A, paid the amount, and A was not aware of the
payment. Now the intention of B is to sue A for the amount of %10,000. He cannot do so. B is

entitled to recover only the balance amount of 4,000 from A.

5) Joint promisor’s:
v When two or more persons h
appears from the contract, then the following shall be the consequences:
e All such persons must jointly fulfil the promise.
e Joint promisors are jointly and severally liable.
For example, the creditor can claim the amount from any of the joint promisors, and in
such a case, the joint promisor has the right to claim the other joint promisors. Other joint
e not discharged because the creditor has no claim the amount from them.
dies, his legal representatives, jointly with the surviving promisors’ must

ave made a joint promise, then unless a contrary intention

promisors ar
s If any of them
fulfil the promise.
s Ifall joint promisors’ die, the legal represen

jointly.

tatives of all of them must fulfil the promise

888 888 0402 su pport@escholars-.in
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Quasi Contract

Quasi-contracts are base
intend to prevent unjust

d on the principle of e
enrichment, j e, enrichn

quity justice and good conscience,

Quasivcomra
ent (benefit) of one person at the co

st ofanother_

Generally, the Promisor undert
contract when it is desi,
perform the contr
absence of

akes the duty to perform the
‘ed by the promise. Howe
act is performed by the |
a contract. Such cases

contract, or the promisor
ver, in the case of qu
AW upon a person for the bene
are known as quasi-contracts.

Performg the
asi-contracts obligation to

fit of another and EVen in the

Types of Quasi Contracts:
1) Supply of necessaries:-
¥' Supplier is e

ntitled to recover the price
Where necess

from the Property of the incompetent person:
L]

aries are supplied to 3
to someone whom he is leg
For instance: A supplies to B

recover their price

person who is incapable of contracting or
ally bound to support

necessaries suited to B's st
from B's prope
supplied by him to his (B's) wife
However, if B h

atus in life, A would be entitled tq
rty. He would also be abje to recover
or minor child since B is leg:
as no property, nothing would be

the price of necessarieg ‘
ally bound to support them, )

realizable. !
¥" The price shall be Q[LPLULQL}QGQS_&QG_SLlni(l_r]gtgf_a_ﬂiges_cilu_xw which can be recovered. ‘
¥" To establish his claim, the supplier must prove not only those goods were supplied to the F
person who was minor or alunatic but also those t_h_a;t\icﬂ:itg,LutMMQ51ctual requirements ‘I
at the tillleLftQQMQ and delivery.
v

Similarly, if money has been advanced in like circumstances for the purchase
its reimburse

ment can be claimed. Necessaries include services rendered.
2) Payment by the interested person: -

¥" A person who is interested in the p
to pay, then the person who p
¥"  Before this be

of necessaries,

ayment of maney pays the mone
ays is entitled to be reimburse
comes enforceable, the following conditions st
The person must be interested in

®* The defendant should be
L ]

vy which another is bound
d by the other.,

hall be complied with:
Payment, but he should not he bou

under a legal obligation to pay.

Payment is made by one who is interested in payment,

For instance: B holds land in Bengal on a Jease

payable by A to the government is in arrears,

government. The conse

quences of such a sale
order to prevent the sale and consequent cancellation of his Own lease, pays to the
government the sum dye from A. A is bound to pay the amount to B which he has paid. '
3) Liability to pay for non-gratuitous acts: -
v" Where a person Jaw

making the nd to pay.

granted by A, Zamindar. The revenue
His (A) land is advertised for sale by the
will be the cancellation of B's Jease. B, in

fully does
with an intention to do S0 gr.
the person who enjoys be
¥ The plaintiff must prove t
* that he had delivere

® that the intention w
L ]

anything for another person or delivers
atuitously (8ift), and such other pe
nefit is bound to m
he followin g for

anything to him, net
rson enjoys the benefit, then

ake compensation,
a SuUit to succeed-

d the thing lawfully;

as hot to do so gra
that the other person e

ituitously, and
njoyed the benefit.

something for another, it would be open for
the other person to refuse the thing and return jt
case, liability to pay for

888 888 0402 support@escholars.in
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4) Responsibility of finder of goods:-

www .escholars.in

v Aperson who finds goods

v

v

sup
888 888 0402

and takes them i i

. into his ¢ i ject t - : e
as a bailee (A person to whom goods are delive ok somme PR
i ~ ! s are ere

when the purpose is accomplished), and he

d for some purpose and shall return the goods
found.

is therefore required to take proper care of thing

{e shall not use it for hi .
: el ‘: v his own use. When the owner is traced, he must return it to the original
owner.

He must take as mf“ih care of goods found as a man of ordinary prudence (reasonable person)
would take care of his own goods.

5) Liability for money paid for things delivered by mistake or under coercion:-

A person to whom money has been paid or anything delivered by mistake or under coercion
must repay to whom money has been paid, or anything delivered by mistake or under coercion
must repay or return it

For instance:

a) Aand B jointly owe 31,000 to C. A pay the full amount to C. B who does not know the fact,

by mistake pays X1,000 again to C.Cis bound to pay the amount to B,
b) Arailway company refuses to deliver certain things to the consignee except upon

of an illegal charge for the carriage. The consignee pays the sum charged in order to take
delivery of goods. He is entitled to recover so much of the illegal charge paid by him.

payment

port@escholars:"
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Discharge of Contract

A contract may be discharged either hy
that are set out below:

anactofthe parties or by an Operation of law j differentbase--
)
i Discharge by Performance:

v" It takes Place when the pParties to the contract fulfil their obligations within the time and i g
manner prescribed.
v Discharge by performance may be:
1) actual Performance oy
2) attempted Performance,
¥" Actual Performance s sajq to have taken place when each of the parties had done what pe has
agreed to do.
v However, when the promisor offers to perform his obligations, and the promisee refuses tq accept
the performance, jt amounts to attempted performance or tender.
¥" In case of attempted performance it should be noted that it is unconditional, at the Proper timea
and place CoOmmunicated to the Proper person, and it is for the whole contract Where the Contract
is indivisible. 1
- Discharge by mutual agreement: '

v As per the Indjan Contract Act, 1872, provides if the parties to a contract agree to substityte 5 new ﬁ
contract for it or to refund or remit or alter it, the original contract need not be performed,

7

= Discharge by the impossibility of performance: \

¥" The impossibility may exist from the Very start, or it may supervene, :

¥ Supervening impossibility may take place due to:
a) an unforeseen change in the law: or

b) the destruction of the subject matter essential to the performance of the contract; or '

c) the non-existence or non-occurrence of 5 particular state of things necessary for the contract;
or

d) some person incapability; or
€) the declaration of war.

Impossibility of performance:

¥ It may be impossible the time when the agreement is
or unlawfu] subsequent to the formation of the contract, and thus the tontract becomes void,

¥ If subsequent to the formation of the contract, it becomes Impossible or becomes unlawful, this is
known as a subsequent impossibiiily. “An agreement to do an impossible act s void”. A contract

awful the contract becomes voigd when the

made, or the contract becomes impossible

1) lmpossibility existing at the time of contract: When the parties agree upon doing something
which is impossible, the agreement would pe void. The fact of impossibility may or may not be
known to the parties,

v Ifknown to the parties; An
The agreement js void,
For Instance: B Promise to pay A sum of 5,000 if he i
from Bombay to Aden within a week,
perform, Therefore, the agreement is j

agreement known tq the parties j5 impossible of being performed.

s able to swim across the Indian ocean .
Both the partjes dre certain that the act is impossible to
Mmpossible and js yopjq. '

888 888 0402 SUpport@escholars.in
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v If unknown to the parti
rties: Where |
: = ! yoth the promi

impossibility of performance, the agreement ‘Promisor and the promisee are ignorant of the
There can be another i A V0N,

r impossibility: 0
rd : One party is ; e
another party is aware of the impossibility party is unaware of the impossibility, whereas
For instance: A, who i ] )
A, is alre: il
earlier marriage. Please notedgy I?m’-nm to C, contracts to marry B, who knows nothing of A's
A, therefore, must make conlpa::;-{:'ls subject to a law which such prohibits another marriage.
E sdatlon t ¥ 3

of his promise. 0 B for the loss caused to her by the non-performance

2) Subsequent impossibility: >
the happening of an eve]]t‘y(;lwi‘tl1 i :)errorm"’”‘?f—‘ of promise becomes impossible or illegal by
- * change of circumstanc > ' i

the circumstances when the contract becomes \;oicTLes. FecomiTatiDEC Rt e R S

a) Destruction of the subject matter:

v"  When the subject matter
S ter of a contract s a ctoit o
i et e l subsequent to its formation is destroyed but without
on i h : contract, the contract is discharged.
or instance: A let a music hall to B for seri f g
it bt : series of concerts for certain days. The hall was
identally burnt down before the specified dates. Tl i
b) Non-existence or non-occur =5/ The cr g beeo R
v"  Sometimes a contract is rencelo'fa i el i
LG e 11] entered into between two parties on the basis of the continued
2 articulars sta “thi - i is i i
- ]3 ! state of things, and if there is a change in the state of things that
ormed the basis of the contract, the contract becomes void.
For instance: A hired a ship from B for witnessing a coronation procession of King Edward
VII. B knew the purpose of A, but the procession was cancelled due to the illness of the king.
A was excused from paying the rent as the procession was the basis of a contract. Its
cancellation discharged the contract. The is often called: the frustration of the contract.
¢) Incapacity to perform a contract of personal services:

v A party to a contract is excused from performance if that person perishes or becomes too
ill to perform and when the performance of the contract depends upon the existence of a
given person.

d) Changein law:

v Subsequently to the formation of a contract, a change of law takes place, or the government
takes some power under some ordinance for a special act making it impossible for
individuals to perform the contract.

For instance: A agreed to transport goods of B from one place to another subsequent to
the formation of the contract. Trucks of A were requisitioned by the government under

some statutory power. The contract was discharged.

e) Governmentor legislative intervention:
v A contract will be dissolved when a legis
prevented the operation of the contracts from the fulfilment of specific worl.(. -
Il the land to B, but later on, the land of the vendor is

For instance: - Vendor agrees to se ! _
ceased by the government. Now, in this case, the vendor would be discharged and not liable

lative or administrative intervention has

to give compensation to B.
f) Commercial impossibility:
v Law has to adapt itself to economic ch
expected higher profits are not realized.
v The marginal price rise may be ignored.
could have been reasonably expected b
the law would have to declare that the con

anges. 50 the contract is not discharged because

But when prices escalate out ofall proportion that

y the parties and make performance impossible,

tract has become impossible.

su pport@escholars.in
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Following will never be considered as a supervening impossibility:
1) Difficulty in performance:
v" Contracts are not discharged by the fact that performance has become difficult,

For instance: A sold Finland timber to B to he supplied between |
timber was supplied, war broke out in the month of August. As
disorganized. A could not bring the timber from Finland. Difficulty in getting the timber from
Finland did not relieve A from the obligation of supplying the timber.

2) Impossibility due to failure of the third person:

uly and September. Before
a result, the transport Was

v" When a contract could not he performed because of the default of a third person on whose work
the promisor relied, there is no discharge.
For instance: A agreed to sell to B a specified quantity of cotton to be manufactured by the

livery. A could not fulfil his obligation as the mill
failed to produce the goods. Held B was entitled to damages.

3) Sticks lockouts and civil disturbances: Such eve

particular mill for the completion of the de

nts do not discharge a contract unless the
parties had specifically agreed in this regard at a time when the contracts wer
4) Failure of one of the objects:

v

e made.

Contracts are made for several objects, and if one of the objects h

as failed, the contract is not
discharged.

For instance: A agreed to let out a boat to B (a) for viewing a naval review on the occasion of
the coronation of Edward VIII and (b) to sail around the fleet. The king fell sick, and the naval
review was abandoned, but the fleet was assembled. The boat could be used to sail around the
fleet. Contracts were not discharged.
5) Discharge by lapse of time:
¥" A contract should be performed within a period as specified and prescribed by the law of

limitation.

v Ifit is not performed and if no action is taken by the promisee within the specified period of

limitation, he is deprived of remedy at law.

For instance: If a creditor does not file a suit against the buyer within three years for the

recovery of the price, the debt becomes time-barred. Consequently, it is not recoverable.
6) Discharge by operation of law:
v" A contract may be discharged by operations of |
insolvency etc., of parties to the contract.
7) Discharge by breach of contract:
¥"  Breach of contract may be an actual breach of contr
one party defaults in performing his p
committed an actual breach,

aw which may include the death or by

act or anticipatory breach of contract. If
art of the contract on the due date, he is said to have

¥ When on the other hand, a person repudiates a contract before the time for its performance
has arrived, he is deemed to have committed an an ticipatory breach.
¥ One of the parties to a contract breaks the promise, The party injured has not only a right of
action for damages, but he is entitled to take the contract as rescinded, and he is also |
discharged from performing his part. |
888 888 0402
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Breach of Contract

Anticipatory Breach of Contract-
v" When the promisor refuses hig Promise and sionifi

before the time for performance, it ig c- W,
v A promisee has alternative rights

his unwillingness to perform the contracts

alled the anticipatory breach of contract.
. Either t] Y isee

3 her the promisee May put an end to the contract

° e may keep the contract al: e
v" But the amount of cl'mng:ﬂc_t alive up to the time when the contract is to be performed

: 4Mages i one case ma ‘ 7 |

cas ay be different from th " cas
i e other case,

For instance: Suppose X agrees to sel] to Y a cer

delivered on the 31 March. On the 2nd Fea tain quantity of wheat at 2100 per quintal to be

wheat. The price of wheat on the date is 2 12‘“{-]1“”_'\,' X gives notice expressing his unwillingness to sell
‘ Pl per quintal. If Y treats the ¢ ; : nd

February to which he is entit . e pin - . eats the contracts as repudiated on 2!
umtacl l,]em - (11 I;F\ls UTU(IE(.! to do at his option, then he would able to recover damages at 10 per
2100 mstcaj{ .”7 I'I _ u_cnff‘ h,c:‘lwoen_ the market price on 2n February 3110 i the contaet price of
oL T :J t '-‘;’;qut*ﬂtlnn [.DI‘U-IWIH‘ he can keep the contract alive till the 34 March. In the time the
price increases to X125 per quintal on the date. Y would be able to recover damages at ¥25 per quintal.

There shall be other consequences as well. Y can keep the contract alive despite X's unwillingness, as
indicated on 2nd February. In the intervening period between 2nd February Lo 3rd M‘arch, 'Privﬁte é;’lle'
of wheat is prohibited by the government. The contract would become void, and Y would not be able
to recover any damages whatsoever. When the promisee keeps the contracts keeps the contracts alive,
he does so not only for his own benefit but also for the benefit of the promisor.

Actual breach of contract:

v An actual breach of contract is a case of refusal to perform on the scheduled date. The party who
is injured by the breach of a contract may bring an action for damages.

v"  Damages mean monetary compensation for the loss caused to the injured party.

¥~ Where the one party to the contract refuses to perform, the other party can take thedamages

Which naturally arose in the usual course of things such as breach, or

L]
Which the parties knew when they made the contract to be likely to result from the breach of it.

L]
Such compensation is not it be given for any remote and indirect loss or damage sustained by

reason of the breach. In estimating the loss or damage, the means which existed for remedying the
inconvenience caused by the non-performance of the contract must be taken intoaccount.

As a result of the breach of the contract, the following kinds of damages are payable to the extent and

in the circumstances and subject to the condition of estimating the loss or damage arising from a
breach of contract, the means which existed of remedying the inconvenience caused by non-

performance of the contract must be taken into account.

B in the usual course of things
¥ se are ages that naturally arise in the usual COUse ;
i ags of rice at Y100 per bag on 10" December. On

JO] tance: jA WWOITISES to [I(" wve 1 000 li
E. - B I 1 . s r

ins ) : e ‘ |
the due da‘e e [l’l s5es to flL'llUb]. O“ I.I!e []Llﬁ' e LLr the mat et pl 1ce 1S {1]( S0 ” e []rdlnar]y

0,000, i.e. 1,000 bags multiplied by 310, the difference between the market
e s the aggrieved party can claim and can as a matter of right.

damages will b
ary damages arise in the ordinary course of business.

and the contract price. This damages the
As a result of the breach of contract, ordin
U s ise on account of unusual circumstances.

sses which ar *
Jozses s were brought into the knowledge

v Special damages are for those s i
v Tiey are not recoverable unless the special cii cumstan
of the defendant.
. ‘L—_‘— a1,
support@eschotars.m | e
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For instance; A is a builder, He makes 5 contract with g and
house for g by 1t January 2021 so that B m
has contracted to |et. Aw
builds sq badly th
consequence,

as informeq of the
at it falls down before 1st Jan 2021 1

B not only loses the rent which he could have receivec
Payment to ¢ by way of Compensation fgy the bre

ach of contract. Thus, A has to Make the
.Fr)l'lnwing Payments:

*  Cost nf'building the house.

*  For the rent lost.

* Compensation paid to (.
3) Liahility to pay inductive o exemplary damages;
Y These damages may be awarded in two caseg:
Lo marry; and
i) For wrongful dishonoyy of custome
In abreach of promise to m arry, exe
into consideration the
¥" The amount of d

i) For breach of promise

I's cheque by a banker.,
mplary damages may be awarded ¢
Injury caused to his or her feeling,
amages recoverable by the drawer of ¢
wrongful dishonour of his ci
Feputation suffered by the customer of the banker on that account,
v They are awarded to punish the defendant S0 as to prevent the defendant frg
this again ang not solely with the idea of'awarding tompensation to the plaintiff,
4) Liability to Pay nominalj damages:;
¥ Nominal damages are awarded where the plaintiff has Proved that there hag been a breach of
contract, But he has not, in fact, suffereq any real damage,

These damages are not claimed with a view to establishing the right of a person to the breach
of contract,

d

m Committing

¥ The amount may be rupee or 50, a very nominal amount of damages,

5) Damages for deterioration caused by delay:

¥ Incase of deterioration js caused to goods by delay, dama
¥ The word deterioration does not on|
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p \
' enalty and Liquidated Damages

J The parties to a contract may provide hef

| failure to perform the contlillt;.(:‘::(l:l‘lm.urffha“d the amount of compensation payable in the case of
figures as the measure of damages. SUER a case question arises whether the Court will accept these
English law:
v" According to English law, the sum safixa

o d in the contrac ;
damages or as a penalty. in the contract may be interpreted as either liquidated

Liquidated Damages:
v' If the sum fixed in t
1 the contract repr
R R b!llflr.l rl-.F)195011t.s a genuine pre-estimate by the parties of the loss,
assessment of the amount};\;l “:“’?9 P oxthe contract (6 IRGRE FO ST
lich, in the opinion of the parties, will compensate for the breach

Su h a o1 FFe o84
ch aclause is effective, and the amount is recoverable

Penalty:
¥ Where the sum fixed i ~ont i
B e o (ti Tn-the contract is unreasonable and is used to force the other party to
ract, it is a penalty. Such a cl: di
Y. a clause of disregarded, a e inj
recover more than the actual loss. B s it (o

Indian Law:

v" Indian law makes no distinctio ‘ween alt Tiaui
ke 0 n l)fetwcm penalty and ‘liquidated damages.' The Courts in India

B y eaéolna le compensation not exceeding the sum so mentioned in the contract.
AS_ per the provision of the Indian Contract Act, 1872, if the parties have fixed what the damages
will be, the courts will never allow more. But, the court may allow less

v 1 o - ) :
A de_cree is to be passed only for reasonable compensation not exceeding the sum fixed by the
parties. Thus, a person complaining of breach of contract to get reasonable compensation and
does not entitle to realise anything by way of penalty.
For instance: A contracts with B that if A practices as a surgeon in Kolkata, he will pay B ¥50,000.
A practice as a surgeon at Kolkata, B is entitled to such compensation not exceeding ¥50,000, as

the court considers reasonable.

Exception:
v Where any p

public duty or
instrument, he shall be liable to pay the whole su

For instance: A borrows £10,000 from B and gives him a
instalments of 34,000 with a stipulation that in default of p

This is a stipulation by way of pen

erson gives any bond to the Central or State Government for the performance of any
act in which the public is interested, on the breach of the condition of any such

m mentioned therein.
bond for 20,000 payable by five yearly
ayment, the whole shall become due.

alty.

Ities:

Liquidated damages and pena
Liquidated Damages
Liquidated damages represent a sum
fixed or ascertained by the parties to the
contract in case of a loss due to breach of | 1t is usually a high sum to ensure the

performance of the contract.

the contract. —— . -
n for liquidated damages is The intention of the penalty is to ensure

i intentio
e f damages incurred due toa the performance of the contract. It acts

(6]
;he I"E;O";Btlﬁ’e contract as a deterrent to avoid performance.
reach o .

support@escholars.in

Penalty
The penalty means the sum mentioned
in the contract at the time of its making,

The distinction between
Basis
Meaning
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Occurrence Liquidated damages occur when parties
to a contract conscientiously try to make
a pre-estimate of the loss which might
happen due to the breach of contract.

== e £ e e e T
X contracts with Yy to deliver the
Possession of a house under construction

The penalty occurre
macde no attempt (g estimate g, log
but with the sole object of CO@chng ths
| offending Party to perform the COntra;:
M contracts to deliver _ﬁ%
diesel to N on a fixed day, failing Whick
within a period of 6 months, failing which | he shall pay %10 Lalhs. Neither the
he would pay the monthly rental ofy. The | price of diesel nor loss on failure of
monthly rent payable is the liquidated | delivery would amount to 10 Lakhs
_ﬂamig_ei | Hence, it is a penalty.

2l = ——

d whep Partias

Other Remedies for Damages

Rescission of contract:;

¥" When a contract is broken by one party, the other party may treat the contract as rescinded,
" Insuch a case, he is absolved of 4] obligations under the contract and is entitled to Compensatigp
for any damages that he might have suffered.

Suit upon Quantum Meruit:

v The phase quantum meruit Iitemiiy means “as much as earn” or acecording to the quantity of work
done”.

v" The claim for Quantum meruit may arise in the following cases:

a) When a person has begun the work, and before he could complete it, the other party
terminates the contract or does something which makes it impossible for the other party to
complete the contract, he can claim the amount for the work done,

For instance: C engaged B for writing a book to'be published for B. Gom students. Later on, ¢
refused to publish the book. In this case, B can recover on Quantum meruit for the work he
had done under the contract,

b) Where the work has been done ang accepted under a contract that is subsequen tly discovered
to be void. In such 3 case, the person whe has performed the part of the work is entitled to
recover the amount for the work done, The party who receives and accepts the benefits under
such a contract must make compensation to the other party.

For instance: A was dappointed as 3 manager in XYZ Ltd. Later on, it is found that his
appointment made by directors was beyond the Power of directors, Now, in this case, A can
recover the amount from XYZ Ltd as much as he serves,

€) A person does some act or delivers something to another Person with the intention of
receiving payments for the same [i.e. non-gratuitous act]. In such a case, the other person is
bound to make the Payment if he accepts such services or goods or enjoys their benefits.

For instance: Where Mr A, a tax consultant, gives consultancy services to his friend, can
recover the amount of consultancy from 4 friend,

d) Where the contract is divisible and the party pe
perform the remaining part. In such g case, the p
has enjoyed the benefits of the part performance,

€) Where an indivisible contract is performed but badly, in that case, the party who had
performed the contract €an recover the amount for the work performed, but the other party
for whom the contract is performed may demand the deduction in same,

For instance: A constructed the house of B but so badly that B refused to pay the amount to
A, but a deduction for Poor performance in work can be

rforms part of the contract and refuse to
arty in defauyle may sue the other party who

made.

888 888 0402
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suit for Special performance:

v TI are can be case € <
e ses wi e da EES nay n I
1 Wie not be the

A it reme
a Suit for spe edy.

v In such a case, the Court, in
cifie pe
. out his promic
is the remedy by way of specific . Promise
- pe

rformance, m: ;

as per t} Ance, may direct the party who is gullty of

ot Ne ter N, & 1 A

For instance: wl rformance e terms and conditions of the contract, This

S T . !
: where A promises to ds

Court may order, A to supply me

hreach of contracts to carry

liver the me

; dicines ovide t ;
dicine instead s to provide the same, in that case, the

of ¢ S L
: i : Ompensating by monetary means to B,
Suit for an injunction:
v Where the party is in breac
) Y 18 weach of a term of
e e a term of the contract and at the s: . . )
which he has promised not to do. at the same time he is doing something
v"  Then, the Court may issue

an order of inj i
; unctig tehic i
promised not to do. J n which can restrain him from doing what he is

For instance: A agreed to sing at B's palace duri
. ] : s palace during a certain period : :
during that period. Afterwards, A made contr -Ilg dzeitain period and not to sing elsewhere
perform the contract with B. A could 1 i act with C to sing at his theatre and refused to
' : be restrained by order of injunction from singing for C
: singing i

Effect of Refusal to Accept Offer of Performance

Accgrding to the provision of the Indian Contract Act, 1872, where a promisor has made an offer of
performance to the promisee, and the offer has not been accepted, then:

e the promisor is not responsible for non-performance,

e« nor does he thereby lose his rights under the contract.

However, every such offer or performance by the promisor must fulfil certain conditions:
e It mustbe unconditional,

oper time and Place: - It must be made under such circumstance that the

e [t must be made at a pr
{ willing there and then to do the whole of what he is bound by his

whom it is made is able anc
promise to do.

e If the offer is an offer
reasonable opportunity of se
by his promise to deliver.

An offer to one of several joint promisees has the

to deliver anything to the promisee, then the promisee must have a

eing that the thing offered is the thing which the promisor is bound

same legal consequence as an offer to all of them.

Effect of a refusal of the party to perform the promise

1872, when a party to a contract has refused

he Indian Contract Act, |
in its entirety, the promisee may put

his promise
with the contract,
manager of a theatre, to sing at his theatre
ngages to pay her 31,00,000 for each
olf from the theatre. B is at liberty

v According to the provision of t
himself from performing

ecide to continue
act with B, the
two months, andBe
ilfully absents hers

to perform or disable
an end to the contract or may d
v' Example: A singer enters into a contr
two nights in every week during the next
night's performance. On the sixth night, A W

to put an end to the contract,

suppor't@escholars.in
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When 3 debtor was seve
discharge 4 the debts, t
ofappropriation are und

Appropria tion by the debtor:
a debtor who

¥ Where
exXpress intimation
dischar‘ge
Example: o owes B
He owns g no othey
applied to the disch

ral distinct debts to one

erlying;-

OwWes severa| distinct de
or under circumstsz ; ich i
of some Payment of

among other dehts £1000 upon a promi
“debt of th

arge of the
B writes to A and dem

ands payment of this sum. A sen
to the (ﬁscharge of the

debts of which B hag dem

WWW-GSCholarS in

Appropriation of Payments

Person who makes 3 Payment tha
to which particulars debts are tg be

tis not syfg
appli

: : Cieng
question arjses a5 '

ed. mesibng

ances which imply that the paymen
accepted must he applied accordingly.
SS0Ty note which fa]]s d
ay to B 31000, The pa
5to B, among other debts, t
ds to B 3567, This payment
and payment.

e on 1xtjyp,
Yment s o
he sum of 3567,
is to be applieq

at amount. On 1st June, A p
Promissory note, A owe

Apprnpriation by the creditor;

¥ Whe

of the suijt.
The essence of the s
creditor may use the

Appropriation of paym
¥ Neither party makes
order of time. [t doe

proportionarely.
Exampl]e: There are tw
the same date, The de

should be applied in d
debt.

REDMI-NO E 10 | BY SHIV

re the debtor has omitte
debts the Payment is to pe
which is actually due and is
Itis notimportant thatits re

ection when the debtor m
Payment at hjs discretion to

Ay appropriation, The Payment shal] pe 4
S Dot matter whether they ;
of suits, If the debts are of equal standing, the Payment shal] pe

0 debts, one of 350
btor pays 3600. Neith ?
ischarge of the firstd

d to intimate, and there is no other circumstance
applied, the credjtor may apply it at his discretion
Payable to him from the debtor,

covery has heep barred or h

Indican‘ng o which
to any lawfy debt

as not been barre(d by the law ofIz'mitatjon

akes payment without an

¥ appropriatiop, the
Wipe out any deht which i

s due to him,

pplied in discharge of the debts in
€Y are or are not barred by the law of the limitationg

applied in discharge of each
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Con
tracts that neeq not be performed

There are certain circum
stances
novation, rescission and altel‘atimnWhen the contract need not be performed be th
made contracts. Their own viplatj and remission, The essence is that parties of,t]Te"y il I{‘:zse‘ -
on they can substitute the contract for a th gL L
ny other contract.

i agree to substi
original contracts need not be pcrformedl s

If the parties to a contract
ai e ;
NeW contract for it or to rescind or to alter it, the

Effect of Novation:

v WhEI e the pal‘tieq Gr t] | 1
1€ cor 2 dgree t : t it
] act dk_’l ee to Sllb.‘;tltllte the EKiS[il]g contract for a new conftrac itis

called novation. The effect of
: ec ation i
Rt tof novation is that the old contract is disch d i
performed, and a new contract emerg R
£ ges.

¥ It involves the substituti ;
1tion of a new contract in place of the old, and the new contract should be

valid and enforceable: the < :
able; the consideration is the discharge of the old .
place only by mutual agreement between the parties old contract. Novation can take

v" For example, A owes
g ne the;‘:um e re:uiif;(ﬁ)‘;i a;?.lc agig,ree that C will pay B, and he will accept 100 from C in
: s - A S llability shall come to an end, and the old ¢
B will be substituted by the new contract between B and C J i

Effect of Rescission:

‘/ - jo - - jor = . .
A contract is also discharged by rescission when the parties to a contract agree to rescind it; the
contract need not be performed. However, in the case of rescinding, only the old contract is
cancelled, and no new contract comes into existence, as happens in the case of novation.

¥ However, both in the novation and in rescission, the contract is discharged, and it is discharged by

mutual agreement.

Effect of Alteration:
v Alteration of contract means the parties to a contract agree to alter it. The original contract is

rescinded, and it need not be performed.

¥v" The terms of the contract may be so altered by mutual agreement that the alteration may have the
effect of substituting a contract with other conditions in place of the contract with older
conditions.

v The distinction between novation and alteration is very slender. In essence, in the case of a
novation, the contract is substituted. In case of alteration, conditions are substitute.

Difference between Novation and Alteration:

Basis Novation Alteration
Meaning Novation is the substitution of an Alteration means a change in terms
of the existing contract by mutual

old contract by a new contract by |
mutual agreement between the agreement between the parties.

parties.

y either remain the | Parties remain the same. No third

rd party may be

rties ma
Involvement of the | The pai party is involved.

third party same, or a thi
introduced. .
Novation rescinds the orlgm:.sl |

origina .
contract. As a result, the orig sl s ey

erformed.
contract need not be P manner is performed.

L e
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The alteration does not rescind the
original contract as the same
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Promisee may waijve

v Every prom Ise ma
made to him gr m

Performance of Promise;

y dispense with or remit wholly, or in part, the

Performance of tha pmmise .
4y extend the time for such performance made tg him or may extenq the time |
for such performance gr May accept instead of jts any satisfaction which he thinks fit.
v Example;

a) A Promise to paint 5 picture for B, g afterwards forbids him to do so. A is ng longer boung 0
perform the Promise,
b) A owns B 35000, ¢ p
bayment in disch
Provision is th

ay to B 21000 and B
arge of the whole

at the party who b
(i) remit or dispe

(i1) extend the
Promisor
(_iiijaccept

c) Example:

accept them in satisfaction of his claj

debts whatever may be the amount the effect of the |
as the right to demand the performance of 5 contrace May !
nse with jt, wholly or in part, or

time for perform
and for the benefit
any other satisf

M on A, the

ance, The time can be exte
of the promise or

action inste
Suppose A owns BI2000. B
that he is accepting instead of 32000,

nded only for the benefit of the

ad of performance.

. - |
accepts 1000 from A at the place and time, which show

the debt of B 2000 is discharged.
¥ In the case of remission, ng consideration has required the promise cap dispose of With
performance without consideration.
=
r
888 888 0402
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Time and Place for the Performance of Promise

case 1- Time for the performance of the promise wh

7/ Where, by the contract, a Promisor is t form
promisee, and no time for perform
within a reasonable time,

or instance: [f the i - )
F sl ldehvcry of goods is offered, say after 8,30 bm, the i fuse to
accept delivery, for the usual business hours are over el RREELIEC

time is specified;

0 perfor i i ;

ol _l)e‘ro'fT} his promise without application by the
IS specified, the engagement must be performed

Case 2 - Timeand Place for the performance
of the promise, wh i i
i Hom e N ) » where no place is specified:
v Whgn a Pro!izlse is to .bt. Pm(or med on a specific day, and the promisor has undertaken to
perform [_t without application by the promisee, it is the duty of the promisor to ask for the place
of the delivery or to fix the reasonable place

Case 3 - When time is fixed and the application for performance to be made by the promisee:

v When a [I)ronluse is to Lxc;- pt?l‘ﬁ}l'med on a specific day, and the promisor has not undertaken to
perform it without application by the promisee, the promisee must apply for performance at a

proper place and within the usual hours of business,

Case 4 - Time is fixed, but the application for the performance is not made by the promisee:

v" When a promise is to be performed without application by the promisee, and no place is fixed
for its performance, the promisor has to perform his obligation under the usual business hour.
For instance: A undertakes to deliver a thousand maunds of jute to B on a fixed day. A must
apply to B to appoint a reasonable place for the purpose of receiving it and must deliver it to

him at such Place.

Case 5 - When the performance of the time, the place and day is fixed:

v" The performance of any promise may be made in any such manner or at any time which the

promisee prescribes.

support@escholars.in
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Performance of Reciprocal Promiseg

General observations:

¥" A contract of an act and a promise or jt may consist of two promises an being the consig

erati
for others, U

For instance: When A sells 500 qQuintals of rice to B, and B promise to Pay the price after
the contract woulqd consist of a performance by A and a promise made by B. On the othe
A promise tq deliver 500 quintals of rice and B promises to pay the price on delivery, the

d n'lr.)]-":hJ
I hang, if

Contract
would consist of two Promisors, one made by A to B and the other given by B to A, Such Promiges
are called reciproca] promises. Here, the promise of A is the consideration for the Promise of g
and vice-versg,

Simultaneously performance of the reciprocal promise:
¥ Reciprocal promises may have to be performed simultaneously or one after the other.

v" For example, where A Promises to deliver goods and B pays on delivery of Boods, ot} the
Promise need to be performed simultaneously.

Order of Performance is expressly fixed:

¥" When the order of performance of the reciprocal promise is expressly fixed by the contract, it mygy
be performed in that order.
For instance: A and B contract, A shall build a house for B, and B can he called upon to pay for it

Any breach by A would relieve B of the obligation to fulfil his promise and enable B tq avoid the
contract.

Order of performance by implication:
¥ The order of performance is not indicated expressly.

v" Then, the contract shall be performed in the order in which the nature of the ransaction required.

at the option of the Party so sustains as a resuylt of non-performance of the contract,
For instance: In 5 contract for the sale of standing timber, the seller has to cut and cord it. The
buyer is to take it away and pay for it. The seller cords only a part of the timber and neglects to

cord the rest. The buyer May avoid the contract & claim compensation from the seller for any loss
which he may have sustained for the non-performance in the contract,

Reciprocal to do certain things that are legal and also some other things that are illegal:
v" Person reciprocally Promises first to dg a certain thing which is legal and secondly to do certain

other things which is illegal the first set of promise is 5 contract. The second set to promise is a
void agreement:

For instance: A and B agrees that A shall

i pay 1000, for which B shal) afterwards deliver to A
either the rice or smuggled opium, To de

liver the rice js 4 valid contract. To deliver opium is void.

888 888 0402 support@escholars.in
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Effect of fai
ailure to pPerform the contract on time

Effect of failure of a contract ip Which time

v' When a party to a contract Promises t:;nj e ot
to do any such thing at or before the‘ ;
the promise.

¥v" The promisee can either cance

4 Certain thing

'R at or before ifi i i
specified time, the the specified time and fails

contract becomes voidable at the option of

| the ¢

i = ontract or ace
v Ifthe promisee accepts the perform Or accept the performance.

ance, he ¢; i
. he cannot claim the compensation.

Effect of failure of a contract when time is not essentj
v If it was not the intention of t SHERL
; of the parties that ti
i S that time should |
contract does not become s ) oy L u e of the essence of the contract, the
me voidable by the failyre to do such thing at or before the specified time

¥ Still, the promisee is entitled
; S *d to compensation fj ‘omi ,
e Rilure. rom the promisor for any loss occasioned to him

Succession and Assignment

Succession:
v" When .the benefits of a contract are succeeded to by process of law, then both burden and benefits
attaching to the contract may sometimes devolve on the legal heir.
v" For example, if a son succeeds to the estate of his father after his death, he will be liable to pay the
debts and liabilities of his father owed during his lifetime. But, if the debts owed by his father
exceed the value of the estate, then the liability extends to the value of the property inherited by
him.

Assignment:
v Assignment means the transfer of contractual rights or liability by a party to the contract to some

other person who is not a party.
v' For example, if A owes B 3500, and B owes C a like amount, B has the right to receive from A and

is under liability to pay C. B can ask A to pay directly to C, and if A accepts, that will be an
assignment of B’s right to C.

u ort@escholars.in
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Nature of Contract

Contract = Agreement + Enforceable by law

Agreement: An offer, when accepte
Oﬂ“er/Ploposa! + Acceptance, Examples
® Aagrees with B to sell the car for ¥2

is under obligation to pay 2 lakhs to

d, becomeq the agreement. In other words, an agreement
lakhs to B. Here, A is under obligation to give the car g, and g

* Anobligation to maintain wife and ch]!dren, an order of the Court of law etc., are status Obligations
and outside the scope of the Indjan Contract Act, 1872,

Difference between Agreementand Contract:

Basic Agreement ~ Contract
Meaning Ev_crv promise or set of of ]]IO]T[IS(_.‘: An 1greement that is enforceable
forming consideration fi r each | by law is known as a contract,
other is known as an agreement..
Scope The wider term includes both social | The n narrow term as contract| as  contract
and legal agreements. ‘ includes only legally enforceable
el " l agreement.
Nature ’ All agreements are_noitce_mtiacit. Anioirezcti]t'e agreements.
Legal obligation ﬂaﬂitiéﬂeiligﬂobtﬁtiin; (jregEsLega] obligation.

Enforceability of law:

Consideration

Free consent

Parties shall be competent to contract
Lawful consideration and object
Legal possibility of performance

Not specifically declared to be void.

SRS L SRR

Types of contract:

¥ On the basis of validity or enforceability,
¥"  On the basis of formation.

v"  On the basis of performance.

On the basis ofval:dlty or enforceablllty

1) Valid contract: An agreement that is bounding and enfor ceable is a valid contract.

2) Void contract: An agreement that ceases to be enforceable by law becomes void when it ceases
to be enforceable. In simple wor ds, a contract cannot be enfor- ceable by a court of law.

3) Voidable contract: An agreement that is enforceahle by law at the option one or more parties
thereto, but not at the option of other or others s a voidable contract.

4) Illegal contract: A contract which law forbid to be made. Contracts collateral with an illegal
contract is void. All the illegal contracts are void, but all the void contracts are not illegal.

5) Unenforceable contract: Where a contract is good in substance byt because of some technical
defects (like absence in wnlmg. barred by limitation M ele.) cannot be sued,

~ On the basis of of the formation

1) Express contract: A contract which is made by the words either spoken or written,

2) Implied contract: A contract that comes into existence by either the implication of law or

implication of action, According to the Indian contract Act, 1872, when proposal and acceptance
are made otherwise, then in word. The promise is said to be implied.

888 888 0402 support@escholars.in i
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3) Tacit coz_m."acts: It falls within the scope of implied contracts, T it ilent. When the
contract is inferred through the conduct of partjas Without an - Tacit mean silent. . b
known as a tacit contract. J Y Words spokem orontiten, i€is
Example: cash withdrawn from ATM, sale of goods b

4) Quasi-contract: It is createq by law under certain
founder of goods to return to the true owner.

5) E-contract: When a contract ente

e-mails is known as e-contr

Y fall of hummer.,
circumstances, Example: obligation of the

'S Into two or more PErsons using electronic means such as
acts. It is known

; : % mouse click contract, cyber contract and
electronic data interchange contract,

On the basis of performance
1) Executed contract: If the consideration for the contra

For example: When a grocer sells sugar on cash payment, it js executed contract because both
parties have done what they were to do under the contract.

2) Executory contract: If the obligation for the

as an Executory contract. [t may be twao types

e Unilateral contract: When one par
obligation is outstanding.

e Bilateral contract: When the obligation is outstandi

ct has been given by both parties.

contract is to be performed in future, it is known

ty perform his obligation, and the other party’s

ng on the part of both parties.
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| As

1)

| B

| 3)

-
| ‘5]

| 6)

State the uxcvptions_[J({,C_;.J{j:,\-n—

consideration is not valid, But i
i ion . But, in
consideration is valid and enforce

Indian Contract Act, 1872

www.escholars.in

Marks

*‘;i?e_c'lmrnﬂ‘?’_ —
: ithout ¢ iderati ¥ T
____(1cAI-SM, Jan. 2 consideration is void.”

- — bl 0
1on of the Indian c:uBTmrl_Rngl Gt D B NOD o

per the proTi_-; Tl b L,

6

1872, the agreement without

certain ¢ =
AN conditions, an agreement without

able:
Natural love and affection:
agreement is made by natural
shall be valid if: o

There g
> IS no consi o

sideration requir i
love and a quired if the

ffection. The ¢
—allection. The contracts, in this case,

i) Thereis an agreement in writing
ii) Itis registered. i

iii) It is made on account of natur:
13U ection.

al love and aff

iv) It is made between parties st

) anding in near relation t
Compensation. for & n near relation to each other,

tar rvices: "
pay for an act done by a promisee in ti e promisg RS
performed by a promise ; s he past for the promisor, the act so
y a promisee for the promisor shall become a i i {
amount to promised. SoRSlaETedoR forthE
Promise to pay the time-b:
-barr : As pe e

i P e g ed debt: As per the Limitations Act, 1963, if a

ebt is not claimed within three years, it cannot be r

T e ‘ 3 , it ce e recovered after that. But, a
promise to pay the time-barred debt is enforceable. The promise should be in
wriling and signed by the person making it or by his authorized agent. The
promise maybe for the whole or any part of the debt.
Agency: No consideration is necessary to create an agency. An agent can be
appointed without consideration, and the acts are done by him shall be valid.
Completed gift: Gift made does not require any consideration. It is immaterial

whether or not the party stands in the near relationship.

1

“To form a valid contract, consideration must be Adequate”, Comment. Fels€

(ICAI-SM, RTP May 2021, RTP Nov. 2020)

|

-

Ans.

888 888 0402

As per the prowsiTn of the Indian Con
by consideration. So long as consideration exists, the Courts ar
its adequacy, provided it is of some valu
the parties to consider at the time
it is sought to be en
law attaches v
made.

An agreement to which tl
because the consideration is
may be taken into account by the
consent of the prmnisoL_y:v%_‘i_@‘_t‘?l{__i_‘fﬂ;f_,_f__f

tract Act, lB'?ZFcontract should be supported
e not concerned about

e. The adequacy of the consideration is for
g the agreement, not for the Court when
however, be something to which the

forced. Consideration must,
alue though it need not be equivalent in the value to the promise

of malkin

Je consent of the promisor is freely given isnot void merely

inadequate, but the inadequacy of the consideration

support@escholars.in
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IS not fraud”, hut th
in the circurnstances

€re are some circumstances where the “silence is
s per the provisions of the Indian Contraet Act,

Ans,

(ICAI-SM, May 2019, May 2018)
As per the Provisj

€N one contracting party possesses trust and
{ po. 2065 LrUst and
confidence in another party.

| 2) Where silence is equal to Speech: For example, the seller sells the article. The

buyer asks if you do not deny, [ sh
remains silent. Here, silence is e
good. If the article

all presume the article is good. The seller
qual to speech which indicates that the article is
turns out to be defective, then this amounts to fraud.

— ———— S thiiisamou

_—

and offered to se] his motor
{ car for I3 00,000, Mr Shyam told Mr Vikas that the motor car is running at the rate

of 30 KMs per litre of petrol. Both the fuel Mmeter and the speed meter of the car were
working perfectly.

Mr Vikag agreed with the Proposal of Mr Shyam and togk delivery of the car by
paying 3300,000 to Mr Shaym. After ten days, Mr Vikas came back with the car and
stated that the clajm made by Mr Shyam regarding fue| efficiency was not correct
and, therefore, there was a case ofmisrepresentation Referring to the Provisions of
the Indian Contract Act, 1872, decide ang write whether Mr Vikas can rescing the
contract in the abgye ground.

(RTP Nov. 2020, RTP May 2021, ICAI-SM)
As per the Provision ofoEEajan Contract Act, 1872, when consentto an agreement
is caused by coercion fraud or misrepresen tation, the agreement js g contract
voidable at the option of the barty whose consent Was so caused.

» Whose consent was caused by fraud
may, if he thinks fit, insist that the contract shall e pe

Or misrepresen tation,
rformed and that he shall be

Mr Shyam owned 2 motor car, He dpproached Mr Vikas and offered to sel| his motor
car for ¥3,00,000. Mr Shyam told My Vikas that the motor car js Funning at the rate

of 30 KMs per Jitre of petrol. Both the fuel meter ang the speeq meter of the car were
working perfectly,
Mr Vikas agreed with the propos

al of My Shyam and ¢
paying 33,00,000 to Mr Shaym. Af

00k delivery of the car by
ter ten days, My Vik

s came back with the car and

888 888 0407
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ion of the Indian Contract Act, 1872, fraud means and includes any ;
ofthe following acts committed by a party to the contract:
) The Suggestion to a fact which is not trye by one who does not believe it to he
true,
ii) The gc_li\Le_QQm;eam_lﬁm_t of the fact by one having knowledge or belief of the fac.
1) A Promise made wileO_LlLegMEA@ﬂ of performing it.
V) Any other act fitted to deceive, I
| V) Any such act as to law specifically declared to be fraudulent,
"M_EIQ_SLIguc_e_igﬁggtﬁ@mﬂ”. but there are some circumstances where the “silence jg
a fraud”:
| 1) Dutyto speak, and the person remains silent;
| ¥" 'The duty to speak arises when one party completely depends upon another
{ party,
| v" The duty to speak arises wh

— R Tt [T
|‘ Mr Shyam owned a motor car. He approached MrVikas
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h—_ stated that the claim Made by My g
and, therefore, ther 7 U Shyam regarding fuel efiic
P BT Was a cage of i ting fuel efficienc 3
s e of Mmisrepresentation. i
In the given case, Iy
=L, DO 3
Sroilerly. Rk th the fue meter and the speed |
. o ] - Vikas had the means of disco § meter of the car were working
A B o S veri 2
17.:& 910. the cont actis not voidable Hen ”l[':l Vhiruth with ordinary diligence. : ‘
on the above gr : ce, ikas cz i '
1 |- ove gr ound. r Vikas Cannot rescind the contract
1 A e, —— e nia | ‘
1 5 Explain the term ’Quia_:-;i—falﬁ'r;;(qr;ﬁd—gf—_f_k__ - |
. (t';-l_lre their characteristics. 4 |
T I T T e P |
Ans. | Quasi Contracts are based on the pringi TM%O. RTP Nov. 2019, ICAI-SM) |
o ) winciple g : : . - ‘
Quasi contract intends to prevent meslt_,t_ﬂ[,c_qgl_ty,_ushce and good conscience. |
. Levent un enric g g S |
one person at the cost of another entiehment, L. enrichment (benefit) of . |
Generally, promisors undertake the duty t 7 ‘
performs the contract VRoR s g Y lr) perform the contract, or the promisor I
: : s a desire ‘omis i I
1 Q Quasl contraces, shilearion: G )y the promisee, However, in the case of |
person for the benefit olr'i'u_o_Ll.ui‘r_; 1 P oo a U g {
——— = gldanother, and even in t} sence of z -ac -
- iow 5 Ouas antrae 1e absence of a contract, such cases |
The salient feature of the Quasi contract;
i) Itdoes not arise from an : ; |
c any agreement of the party conce itis i
rned 1
. by the law. party , but it'is imposed 15
n] 1[1);1@ almld not promise is the basis of such contract, 14
iii ne right avail: e agai i
) ght available are not against the whole world but against a particular Y2
person or persons only.
2 iv) S_uch a right is always a right to money and generally, though not always ]
liquidated sum of money:.
6 Define the term “Acceptance”. Discuss the legal provisions relating to 4
communication of acceptance.

\ S (RTP Nov. 2020, Jan. 2021)
[ Ans. | As per the provision of the Indian contract Act, 1872, the person to whom the offer 1
is made signifies his assent thereto; the proposal is said to be accepted. A proposal,

when accepted, becomes a promise.

Communication of Acceptance is completed on two different dates on one date as
against the offeror and on another date as against the acceptor.

Types of communication of Acceptance: -

1) As against offeror:

When it is put into the course of transmission so that it is out of control of

1%

acceptor. A - .
For instance, Mr A offers to Mr B on 20t June. Mr B received it on 22 June
and read on 25 June, accept the letter draft on 27t June and posted 1t_on 28th
f acceptance is completed against the offeror,

o. Hence, communication o ror
i letter posted on 28 June so thatitis

put into the transmission or when the
out of control of the acceptor. 3., |
ainst Acceptor: i . s |
7 j‘:\fhag iti eived by the person Lo whom it is made or when the letter of
en it is received by the persofl 2 ===

o received ‘he offeror. . ‘
e ¥ 20t June. Mr B received it on 22nd June \ !

aft on 27t June and posted it on 28 J |‘

acceptance it o
For instance, Mr A offers to Mr B or o
and read on 254 June, accept the letter
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June. Mr A received the e

tler on 301 ]iu_u.'_. Ilzzﬁct-;

acceptance is completed against the aceeptor on 301 June. So, when the letter
15 received by the person to whom it is made.
=— — = YGAEPEE i N
7 Mr Ramesh sold 15 acres of his agricultural land to Mr Amit on 10 (

October 2019
v amongst other details,
as per his choice, but the

for X40 Lacs. The property papers mentioned a condition
that whosoever purchase

s the land is free to use 13 acres

communication of T

—‘__“‘\-‘

remaining 2 acres has to be allowed to be used by Mr Rahul, son of the seller, for
carrying out farming or other activities of his choice. On 14 November 2019, Mr
Ramesh died, leaving behind his son and wife. On 4t November 201 9, the

purchaser
started construction of an auditorium on the whole 15 acres of land and denjed any

| land to the son,

Now Mr Rahul wants to file

acase against the purchaser and geltasuit
Discuss the above in the li

able redressed,
ght of provisions of the Indian Contract Act, 1872 and
‘ decide upon Mr Rahul's plan of action?

| i § g ] (ICAI-SM, May 2019)
Ans. | As per the provision of the Indian Contract Act, 1872, ¢

he consideration for an

agreement may proceed from a third party, but the third party cannot sue on the

act can sue on it. But, in case of

contract. Only a person who is a party to a contr
assignment of a contract, a provision may be erson
may file a suit, though he is not a party to the contract.

Facts of the case;

ey A AL Ldol,.

Mr Ramesh sold 15 acres of his agricultural land to Mr Amit on 10t October 2019

ntioned a condition, amengst other details,
and is free to use 13 acres as per his choice, but the
remaining 2 acre has to be allowed to be used by Mr Rahul, son of the seller for
carrying out farming or other activities of his choice. On 15t November 2019, Mr
Ramesh died, leaving behind his son and wife. On 4th November 2019, purchaser
started construction of an auditorium on the whole 15
land to the son. Now Mr Rahul wants to file
Conclusion:

for Y40 Lacs. The property papers me
that whosoever purchases the |

acres of land and denied any
4 case against the purchaser

Here, Mr Rahul’s plan of action is valid as Mr Rahul is receiving benefit from the
contract. Mr Amit has to give 2 acres of land to Mr Rahul as per the conditions of the

4' contract.

Inrgmc f proviﬁ)m)-f‘_ll e | ndi an. (EHTL:/ETﬂ—f_z

» answer the following:
1) Mr S and Mr R made a contract whe

rein Mr S agrees to deliver a paper cup

manufacture machine to Mr R and to receive payment on delivery. On the
delivery date, Mr R didn't pay the agreed price. Decide whether Mr S is bound to
fulfil his promise at the time of delivery?

2) Mr Y was given a loan to Mr G 0f%30,00,000, Mr G
date, and debt became time-barred. Afte
settle the full amount to Mr Y, Whe
Contract is enforceable in law?

3) A& B entered into a contract to supply unique
available in the market. A refused to supply the
direction could be given by the Court for bre,

defaulted the loan on the due
I the time-barred debt, Mr G agreed to
ther acceptance of the time-barred debt

items, alternate of which is not
agreed unique item to B. what
ach of such contract?

(Nov. 2020, RTP May 2021)
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—— e
1) As per tl ‘ovision of the Tnd.
) < :ecm he p; ovision of the Indian Contract Act
=ciprocal promises tg | i el
_ S€5 to be simultan {
perform his promis aneously performed, no promisor -
. i : _ j promisor needs to
i [fl:ﬂ(!ss} the promisee s ready and wiﬂipng to perform his
~Edbone of the promises i
not be performed, Rromises is not performed, the other too need
Mr S is not |
o dound to iver g
Dt ‘ deliver goods to Mr R since payment C i
Keobdelivery pid : pay was not made by him
2) As per the provision of the
agreement, made in writing
wholly or in part a time-ha;
though there

1872, when a contract consists 1

In(ii;'m Contract Act, 1872, where there is an
-and signed by the debtor or by his agent, to pay 1

-barre 2 the
i >-b: ed debt, the agreement is valid and binding even
IS no consideration. -

The loan give - :

.u. loan given by Mr Y to Mr G has become time-b
to make payment of a total |
enforceable by the law.

7 arred after that, Mr G agreed
amountto Mr Y, Therefore, the contract is
3) Where there is : :
s a breach J - or 1

o e of contract for the supply of a unique item, mere
etz amages ms:
i “5 . mages may not be an adequate remedy for the other party. In such 1
a case, the Court ms : :
i ‘]l“t may give the order for specific performance and direct the
}[;tl : reach to carry out his promise according to the terms of the contract.
I ) A1 S

is case, the Court may direct A to supply the item to B because the refusal
to supply the agreed unique item cannot be compensated through money.

L

M.l' S, aged 58 years, was employed in a Govt. department. He was going to retire 3
after two years. Mr D made a proposal to Mr S to apply for voluntary retirement from

his post so that Mr D can be appointed in his place. Mr D offered a sum of 10 lakhs

as consideration to Mr S to induce him to retire.

Mr S refused at first instance, but when he evaluated the amount offered as
consideration as just double of his cumulative remuneration to be received during

the tenure of two years of employment, he agreed to receive the consideration and
accepted the above agreement to receive money to retire from his office.

Whether the above agreement is valid? Explain with reference to the provision of

the Indian Contract Act, 1872.
(Jan. 2021, RTP May 2021)

Ans.

As pﬁhe prﬁsﬁwﬁ' the Indian Contract Act, 1872, an agreement to pay money
to a public servant in order to induce him to retire from his office so that another

person may secure the appointmentis op osed to the lic policy and hence, shall

be void.

De Vol

Facts of the case: _ _
Mr S, aged 58 years, was employed in a Govt. department. He was going to retire
a proposal to Mr S toapply for voluntary retirement from

fter two years. Mr D made :
e - Mr D offered a sum of X10 Lakhs

his post so that Mr D can be appointed in his place.
o induce him to retire.
but when he evaluated the amount offered as

as consideration to Mr S in ordert

cad first instance
Mr S refused at the first inst . i = .‘
sideration is just double of his cumulative remuneration to be received during
cons d -

the tenure of two years of employment. He agreed to receive the consideration and
e ten 13 ‘
accepted the above agreement to recelve

Conclusion:
In the presentca
Mr S to retire fro

to retire from his office.
ween Mr S and Mr D is void as Mr D is inducing

se, the agreement bet .
et the post for himself.

1 his postin order g
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| ~10 Distinguish between wagering agreement and contract of insur

_*_-——__——‘_'—“‘—\‘

'-a'\r\.&f\»\.'.esv:hc‘la.r&-in

—

> ance. (Any twg
points)
: (Nov. 2020, Ma 2018
Ans. || (Any two points) — = b =
Basis | Wagering Agreement Contracts of Insurance
Meaning |t promises_to pay money or |1t &5 3 contract to |
| money's __worth on the | indemnify the loss. 1 marg
| happening or non-happening for
of an uncertain event. each
| (Doge
0a
_LENTGEOF ‘ir'ljhur'c s T\L _[:_cy_ﬁdc;;_;ﬁ_&.{f T_hL‘E"l& of | ﬁm tWo;ly
;' between the two parties. There | contract is a mutual
‘ is just gambling for money. consideration (premium
and _compensation
| amount).
~ '_lnsium?l;na'est ‘:ﬂw?e ls_gqi(_)m‘gf in case of | The insured party has an
C- a wagering agreement. There insurable interest in the
| is betting on other's life and | life or property sought to
properties. | be insured.
| |
= ——— 7 _ -
Contract of | The loser has to pay the fixed W-“,xcept for life insurance,
Indemnity l amount on the happening or | the contract of insurance
J non-happening of an uncertain | indemnifies the insured
|! event. berson against loss.
Enforceability _\It is void and l Itis valid and enforceable,
| unen forceable agreement. |
Premium | No gical calculations \ Qal_culit_iln_,u_f_;me mium is
| are required in the case of a | based on a scientific and
wagering agreement. actuarial calculation of
' risks.
Public Welfare They have been regarded as | They E_@er]_eﬁcial to
[ | against the public welfare. society.
|
, |
. | o ekt 7
ming in M. Com in a college. On 1%t July 2019, he looks a loan of ¥ 3
r 1,00,000 from B for payment of his college fees and purchase books and agreed to
[ | repay by 31=t December 2019. X possesses assets worth ¥ 9 lakhs. On the due date,
! | X fails to pay back the loan to B. B now wants to recover the loan from X out of his
r assets. Referring to the provisions of the Indian Contract Act, 1872, decide whether
B would succeed.
‘ (RTP May 2020, ICAI-SM)
As per the provision of the Indian Contract Act, 1872, a claim for necessaries 1
supplied to a minor is enforceable by |aw, only against the minor's estate if he
Possesses. But a minor is not liable for any price that he may promise and never
for more than the valye of the necessaries. There is no personal liability of the
minor, but only h_is_p_m;mrty is liable.
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[
X, a minor, was stud : — &=
|I as yinginM. ¢ ; = |
1,00,000 from B for - “ominacollege. On 15
hd Payment i B€-On 14 July 2019
r repay by 31t December 20]90; his college fees and pur}c'h-r-‘.e l;h'allmksla s
b he 9. = dase books and agreed to
X fails to pay back th POssesses asset =
e e loan to B Sworth % 9 lakhs. 0 o dlate
2 J i : s. On the due date,
Yes, B can proceed apa;
aroceed a
necessities sui . oainst the assets of x Si
l | b s suited to the conditions in r_hc HI ‘flnce the loan given to X is for the
reimburse * 2 life of the mj -~
lty 1__;#_;5--_ ST f the minor, his assets can be sued to
e ey ————
= What is a contingent contracl? Bice—————
: gentcontract? Discuss the essentials of th ]
examples. sentials of the contingent contract with }
S T T
J Ans. | Asper the provision of the — (Nov. 2018) \

Indian Contract AC 1872355

i e CO||-“C:.1.1:::ntrd(|t Act, 1872, a contract to do or not to do
+==taleral to such contract, d r does

S e : contract, does or does not happen.

oy Ct to pay B %1,00,000 if B's house is destr g I

contingent contract. weagswoyed tndine i

Essentials of a contingent contract:

1) [ The performance of a conti g
@ a contingent contrac i
L gent contract would depend upon the happenin
ornon-happening of some event or condition. The conditi b d
or subsequent. Example: ‘A’ i . b i e
Seq - bxample: ‘A’ promises to pay 350,000 to ‘B’ if it rains on the
O first of the next month.

2) the contingency contemplated by the contract must be collateral to the
contract. It. It means that the contract has already arisen, but its performance
cannot be demanded unless the collateral events happen or do not happerﬂ
Example: A agreed to construct a swimming pool for B for Rs. 200,000. And
B agreed to make the payment only on the completion of the swimming pool.
It is not a contingent contract as the event is directly connected with the

contract and not collateral.
3) [The contingent event should not be a mere ‘will’ of the promisor. The event
Should be contingent in addition to being the will of the promisoﬁiExamp]e: If
A promises to pay B 31,00,000 if A left Delhi for Mumbai on a p';rticular day,
it is a contingent contract because going to Mumbai is an event no doubt
within A’s will, but is not merely his will.
§ in. Where the event is certain or bound to happen,

;I"he event must be uncertal :
the contract due to be performed is a non-contingent contract./Example: ‘A’

agreed to sell his agricultural land to ‘B’ after obtaining the
;-)—e-rl_l-l_lssion from the collector. As a matter of course, the permission was
éener@lly granted on the fulfilment of certain formalities. It was held that the
ontra a contingent contract as the grant of permission by the

contract was not
collector was almost a certainty.
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Discuss the cases deemed as g uasi-contracts, _—ms
Cases deemed as quasi-contracts: “-‘——\\l‘\s I
1) Claim for necessaries supplied to persons incapable of contracting; |5 ,
person jng]p_gm]igiwQ.ﬂ1g_iﬂg_@|Lgmllct, oranyone whom he is legally boung :
to support, is supplied by another person with necessaries suited to hjs

condition in life. The person who has supplied such necessaries is entitled to e
ng'ml_);gsggl_!'l;gmmggiqp_qr_ly of such incapable person,
2) Payment by an interested person: erson interested in the pa \
) Pay .y I ‘Ll d person: A person interested in the payment of 1
money which another is bound by law to pay, and who therefore pays it, js
entitled to be _;'ejn_btu‘ggcli_)y___l___l'ng;.ll_hel.

3) The obligation of a person enjoying benefits of the non-gratuit : 1
When a person lawfully does something or delivers something to another

person, not with a gratuitous Iwh:—wmu.r. and such g_lly,;:_p_usgn_gﬂjogs benefits
out of that act, then such other person is bound to pay tompensation in respect
of the thing so done or delivered to him.

4) Responsibility of finder of goods: A person who ﬂ;‘ﬂs_go_cgs_bicmgi_ng_m 1
another and takes them into his custody is subject to the same responsibility as
if he was a bailee, Thus, a finder of lost goods has: -
» to take proper care of the property as a I_ﬂjﬂ_(gf_()i"_d_l&igﬁ‘mdgnii would
take,
# norightto appropriate the goods, and
» to restore the goods if the owner is found.
y Money paid by mistake or under coercion: A person to whom money has 1
| been paid or anything delivered by mistake or under coercion must repay or
4 __Lireturyt.__i__i__7__7_7__7__7__
] 14 Explain the t?p?c? chﬁaEsiilﬁEEIﬁwﬁg_ag‘czmentsinjer—rhie Indian 6
Contract Act, 1872:
i)  Acoolie in uniform picks up the luggage of A to be carried out of the railway
station without being asked by A, and A allows hin to do 50,
ii) The obligation of the finder of lost goods to return them to the true owner
iii) A contract with B (owner of the factory) for the supply of 10 tons of sugar,
but before the supply is affected, the fire caught in the factory and ' |
| everything was destroyed. (May 2020, ICAI-SM)
Ans. | 1) Itisan implied contract, and A must pay for the services of the coolie. 2

Implied contract: A contract that comes into existence by either the
implication of law or implication of action. According to the Indian contract Act,

1872, when Proposal and acceptance are made otherwise, then in word. The
Promise is said to he implied.

2) The obligation of the finder of lost goods to return them to the true owner
cannot be said to arige

out of a contract even in its remotest sense, as there is 2
ance nor consent. These are said to be quasi-contracts.
Quasi-cuntract: it is cre

neither offer and accept

ated by law under certain circumstances. Example:
obligation of the founder of goods to return to the true owner.
3) An above contract is a void

contract as the subject matter of the contract is 2
==l UL LUE CONMract 1S
g]esl‘roged.

Void contract: An dgreement that ceases to he enforceable by law becomes void

when it ceases to be enforceable, [n simple words, a contract cannot be
enforceable by a court of Jaw.
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Ans.

Sohan induced Suraj to
After taking the motop
motorcycle. Sohan Proposed

repairs. After a foyw days, the 5
rescind the contract, Decide

buy his Motorey e

‘ at there we
aired ang Promis

did nog worl
S Whether Sur

Bet it rep
lﬂ()L()l‘Cyc]e
giving re

e many defects in the
ed to pay 40% cost of
at all. Now Suraj wants to
BRI s B e, 4] can rescind the ¢ Act?
As pel the provision of ”;é—l__f_—I-hf—_i (HTP the contract?
1) When a pers ¢ Mdian Cnntl‘acl_/-\‘cfﬁ_—i‘—_i_wo' el
t Person Positively asserts that L R
not warrs it e 2 Factjs l 1
VaITant it to be sq g, < LS true when his informati
NE e ough he Helievhe s information does
1ere is any breach of 4 uty h_“__ﬁ_um‘llgm&
PErson committing j . Y aperson, which b i g
& ‘ Mmitting it by misleading another to | _it.h brings an advanta e to the
hen a party causes, e m”..ocmt] lln 1S prejudice,
alen S =0 €
make a mistake as to the substance '_'L G
agreement. il
4) Consent was caused b
The person could not avoid the contr
truth in ordinary diligence.
Facts of the case: T
Sohan induced Suraj to buy his motore
After taking the motoreycle,
motorcycle. Sohan

dson

.t_llhel' party to the agreement to
thing which is the subject of the

yﬂi_s_rg:pmﬁem_qtiw or sil

ence, which amounts to fraud.

actif he had the means of di.ﬁ;co-v_t-:ﬁﬁ_g the

: ’ ycle, saying thatitwas in very good condition.
Suraj complained that there were many defects in the
: _ ‘ roposed to get it repaired and promised to pay 40% cost of
repairs. After a few days, the motorcycle did not work at all. Now Suraj

rescind the contract. R
Conclusion:

The aggrieved party, in case of misrepresentation by the other party, can avoid or
rescind the contract. The aggrieved party loses the risht to rescind the contract if

he. after becoming aware of the misreprcsentatien,) takes a benefit under the
contract or in some way affirms it.

Accordingly, in the given case, Suraj could not rescind the contract, as his acceptance
of the offer of Sohan to bear 40% of the cost of repairs impliedly amount to the final
acceptance of the sale.
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- }'-C‘l(; sa TR ——
Cyele, Siyra: sSaAvIng that e
yele, Sy aj complaineq tli’ It it was | Very good ’-'“"diltir_)_n.gj:_r AL

2

Ya

16

Ans. _Amig E-BEEW of the Indi o CoRRelie e
i - an impossible event g .
 to do anything of an 1mpo event happ supid | o
not U.J do ¢ ytr‘lct is void because of its initial im f?béll;l;z alasems (e
a) The contre ovision of the Indian contract Act, 1 }db s
et bsequent to its formation is destroye lu i
& A is discharged. The con :
el SL}1 L(;[l]tl"‘l(.‘t the contract1s discharged. The
‘ties to the € act, the co
the parties to th a
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What will be right with the promisn'r in the following cases? Explain with reasons:

a) Mr X promised to bring back MrY to life again. : r

b) A agreed to sell 50kgs of apple to B. the loaded truck left for delivery on 155
March but due to riots in between reached B on 19th March.

¢) An artist promised to paint on the fixed date for a fixed amount of

an accident and lost both hands.

ct of import of toys from China. Burt due to

the imports from China were

remuneration but met with

d) Abhishek entered into a contra

disturbance in the relation of both the countries,

banned. (RTP May 2021, ICAI-SM)

an CEHE&WKGOangem contract to do or




b) Time is the es_.':z_cnﬁ)Tﬁﬁ?&ﬂTl]‘a?tﬂﬁ3;_lI_|é_(frnv
ah‘eady rotten. The contract js discharge
matter‘_gi_tine__c_gml_‘ag
AS per the Provision
Contract is m

apples reache B, the
ddue to the

Y Were
subjeey

destruction ol the

of the Indj

ade impossible of b
When the act become

€) Such contract s of

an Contract Act, 1872, A contract

awful the contract heeg
awful,

alter the
mes vole

ecomes unl
S impossible or unl
Personal natyre

and hence cannot bhe
a1l eye

Occurrence of nt resulting in the imp

.C_UJltIQ.Et-
/ / d) As per the Provision of the Indian Contract Act, 1872, Any

| alien enemy at times of war without the license ok
/ ’ Government js void.

performed dye

to the
ossibility of berformance of a

agreement wigh an

tain from Central

Such contract is discharged without pe

‘ of the subsequent
| i'ieg_azlw,ua_rumf_t_hgmmm_c_t

1 e _7__;__‘__i_7_,__7__
/@\]L"Liqmdatcd damage js genuine

rformance because

717?(2&551[ chﬂrﬁ)&?ﬁ:} tion of d

Certain anticipated breach of the contract whereas Penalty, on the other hand, js an

| ||‘ extravagant amount stipulated and js unconscionable ang has no tomparison tg the
‘ ll‘ loss suffereq by the parties”. Explain.

(RTP May 202 1, ICAI-sM)
| Lig‘gig!ated damage is 5 genuine Er—e-esl'imale of gury:_cgg1;i_gr_1_gﬁgm_n_g£§ for a
J certain anticipated breach of contract. This estim

ate is agreed to between parties to
‘ avoid at a later date ie_rg&eﬁ_gi_m@ﬁgn and the Necessity to convince outside
| parties.
/ /Eenal;y, on the other hand, is an extravagant amouynt Stipulated and js
I/ unconscionable

and has no tomparison to the |psg suffered by the pz rtie’s}
an Contract Act, 1872, where a contract has heen
/ broken, if a sum is named in the contr: paid in case of such

act as the amount to he
( breach, or if the contract contains ation by way of penalty, the party

As per the Provision of the Indj

any other stipuyl
complaining of the breach is entitled, whether or not actual damages or loss is
provided to haye bggl__c_ags_e_d thereby, to receive from the other party who has
| broken the contract, a reasonable compensation not exceeding the amount S0

Named, or as the case may be the penalty stipulation for.

@8 X entered into a con

tract with Y to supply him 1000 =
bottle, to be delj

ater bottles @3 5,00 per water

after, X contracts with Z for the
purchase of 1,000 wat ater bottle, and at the same time told
Z that he did sg for the Purpose of performing his contract entered intg with Y. Z
failed to perform his contract in due course and the market brice of each water bottle
on that day wag ¥5.25 per water bott]e, Consequentiy, X could not Procure any water
bottle, and y rescinded the contract? What woyld be your answer if Z had not

informed aboyt Y's contract? Explain with reference to the Provisions of the Indijan
Contract Act, 1872,

(RTP Novy, 2020, ICAI-SM)
As per the ;JEE&EEHEMH{G&EreTcFF\ITzifz, provides that when a contract
has been broken, the Party who sufferg by such breach s entitled to recejve from the
barty which had broken the contract fompensation for ; ny loss or dam duse
to him, there ich naturally argse in the usual course of things from such breach
or which the Parties knew when they made the contract, to be likely to resu|t from
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| the breach of it Sycp oo
“Mbensation ;

eason of th

lgamage Sustained h)
| inconvenience cayseq 1

| account.

| Eacts of the case:

| Xentered into a contrac
bottle, to be delivered

| purchase of 1,000 water
Z that he did so for the
failed to perform his cop
on that day was 352

| Conclusion:

X had intimated to 7 that |
of performing his contr
Therefore, X is entitle
fX had not infor
| the difference be
| In other words, th

e

Y the non-p

t with ¥ to sy
dat

tr

actwith Y,z i

med Z of Y contract
tween the ¢

PPly him 1
< Specifieq tin
ottles @ 4.50 per
PUrpose pf pe
actin due gy
5 per water bottle

1€ wWas purch

. as the lﬁ}_owledgt_'o
d to claim from 7 2500 (1000 wate

the

S1OL given 15
e breach_ T
erform

ne. Th
Water hott|q,

z‘forming his conty
irse and the i

asing water bottle

f

Www.escholars.in
Lany remote 5 nd indirect.
rovides remedy the
act must be taken into

1S section p
ance pf the conty

000 water bottles @ %

) 5.00 per water
Ereafter, X cont

acts with Z for the
and at the same time told
act entered into with Y. 7
arket price of each water bottle

s from him for the purpose

Lhﬁpgcﬂl_grgm stances.
r bottles = 0.50).

o : n the amount of damages would have been

ontract price and the market

€ amoun_t%f: dmages would be X750 (water hott]
= —————— =3/

Lprice on the day of default.
le = 0.75 paise)

19 | X YandZjointly borrowed % 50,000 s

Y. decide in the light of the Indian ¢
Y can recover the contributio
ii) Legal repr

| 1)

esentatives of X are liab]

n from X and 7,

0 fi om_irthe whole amount wz
ontract Act, 1872 whether:

e in case of death of X,

w

| iii) Y can recover the contribution fro

EDMI'NG

As per the provision of the Indian Contract Act, 1872,
make a joint promise, the promisee may,

the contrary, compel any one or more of such joint promisors to perform the whole
| of the promise.

Each of the two or more joint promisors may compel every other joint promisor to

contribute equally with himself to the performance of the promise unless a contrary

intention appears from the contract.
|

If anyone of two or more joint promisors makes default in such contribuf_;ion, thel
I remaining joint promisors must bear the loss arising from such default in equa

| shares.

X

clusion:

i) Y can recove
promisors.
i) The legal representa 1
legal representative is 1l
received by him.
iii) Y also can recover

888 888 0402

Facts of the case: . 5

aY and Z jointly borrowed % 50,000 from A. the whole amount was repaid to A by
| Y. these are cases:

i) Y can recover the i

- 1 a].

ii) Legal representatives of A & :

iii]] Y c%‘m recover the contribution from the ass

HIV.

¢ the contribution from X a

i is liable to p
ative of X is liab
able only to the ex

the contribution

ibution f dZ
contribution from X and Z,
e liable in case of the death of X, _
ets in case of Z become insolvent.

from Z's assets.

support@escholars.én

m the assets in case of Z become insolvent.
(RTP Nov. 2019, ICAI-SM)

when two or more persons
in'the absence of an express agreement to

nd Z because X, Y and Z are joint

ibuti a
ay the contribution to Y. however,

tent of the property of the deceased
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Ashidentwas e B -
A student Was induceq by his teacher to ge) his br.
than the purch

e SR
and new car o the latter 3p——

: . _ dtteyp at Jegs
. '€Mmore marks in the EXamination, Accordr’ng]y the
ather of the student Persuaded him tq Sue hjs l'ear:'her
an sue the teacher? Y

dSe price to Secur
Car was solq. However‘, the f
State whether the student c

o el — —__ (RTP Nov. 2019
As perthe Provision of the Indian Contracy Act, 1872, A contract is Said ¢
by undue influence Whe
one of the partjes is in

en the partie
the other, a
Position to obtaiy an unfajy advantage oyer the other,
A person js deemed to be in 4 PoOsition to dominate the will of another
(a) Where he holds to bhe _@Q_QL[IL&'j]_tletu]gljt_}{ﬁ()y_@f;ﬁ_lﬂ other; or
(b) Where he stands in Ij(‘lugi_a_]l;y_jg_lgt_igus_h[p to the other: or
(c) Where he makes a4 contract with a person whose m__nt;f_ﬁc_gg‘clcﬁiy_y is
temporarily o .p_crm_ag_eumg&e_cLe_c_J_b,e_gaiLsg of illne. o
bodily distre SS. T
Clof the case:
A student was
| than the

, ICAL-Sy
0 be induceq
S are such that
nd he uses that

|
[

re the relations subsisting betwe
4 position 1o dominate the will of

induced by his teacher to sell his br.
burchase price (g S€cure more marks jn tf
car was sold. However, the father of the stude
Conclusijon:

, Yes, A can sue his te
’ A contract

and new car tg the |a
1€ Examination, Acc
Nt persuaded him tq Sue

tter at legg

ordingly, the
his teacher.

acher on the ground of undue infly,
0

Lo ¥ ien;
brought as a result of gle_rgifu,_;mgue_@ﬂgg_nkcg_[r_agd or
( ‘ 1_1_1is;;gp;e_sggt_ag_qugvgm_d_bg_vgmgllig at the option of the person whose consent was |
| caused,

I

T e.

geta self-portrait made by an artist h‘e—v?a?tzo‘ma&;mp
| of Mr C, an artist and asked whether he could sketch the former's portrait on o]
/ bainting canvass, My Cagreed to the offer and asked for ¥50,000 a5 5 full advance
Payment for the ahove treative work. Mr ¢ clarified that the painting shal] pe
( completed in 10 sittings and shalj take three months.
l ( On reaching the workshop for the gth Mr Rich was informed that My C
/ became paralyzed and would not be able tq paint for the near future. Mr C hag a
Son Mr K who was sti|j bursuing his studjes and had not taken up his father’s
profession yet?

sitting,

Discuss in light of the Indian Contract Act, 1872:
/ i) CanMr Rich ask Mr K to complete the artistic work in lieu of hig father?

if) Could Mr Rich ask Mr K for arefund of money paid in advance to his father?
} = . (May 2019, ICAI-SM)
As per the pmvisian—gf'—rhe InCFmTCnntract Act, 1872, 3 contract which involyves
the use of Personal skill or is founded on personal _@@Qgﬂ&@_@ﬂﬁ;tﬂ an end
on the deat!_]_gf'_l_lg_«_ggg_rmgu_r. contract, the legal
Lepresentative

As regards any other
s of the QL—‘.@L'M&M'MLA@Q&HL 0 perform it unless 2
contrary intention appears from the contract, But thejr mmgg under a contract
is limited to the value of the

-Broperty they inherit from the deceased,

e
Mr Rich aspired to get 3 self-portrait m
of Mr C, an artjst and asked whethe
Painting canvass. Mr ¢
Payment for the
completed in 10 g
On reaching the
became

ade by an artist. He w
r he could sketch the fory
agreed to the offer and asked for 50,
above creative work, Mr ¢ clarified th
ittings and shall take three months,

workshop for the 6th ¢
Paralyzed and would not he ah|

ent to the workshop
MEr's portrait on oil
000 as a full advance
at the painting shall be

itting, Mr Rich w
€ to paint for the

as informed that Mr C
near future, Mr C had a
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profession yet PUrsuing g studj
e €S and —
had not tajen up his father's !
i) In the instany
ant ¢z 3
. Bag . ase, Since painti ;
oming Mr ¢ Paralyzeq N ting Nvolyes the
T : 3 ; . Ty > C Use i

work in liey of his fathe, Mg ich Cannot gl MI'KOtf Personal skill and on
- , Mrc. 0 comp]| isti
) When an ao. Plete the artistic

S agreement jg g
. 5 5 2

void, any Person whg |],i'f>-cgv§-@d to be yoig or wh

contract is boung ¢ re (tl oy ved any Advantage , ed" st oty

Stare ir ... inde

from whorm he rechived €It or g Make Compe €r such agreement or

Nsation for it to the person

Hence in this cas
» 2 Case, the gr
4 €ement l)@t\p\r
ten

because of the par: is af " Ri
L F al‘yms of Mr " Mi Rich an
baid in advanchgJ_lliL&a_the;. E\',h(_:»cbu. Mr Rich d Mr C has

b £ become void 1
fan ask Mr K for 4 refund of money
il 7%
ay R 20,000 to his wife M—o——

g s wif . e | SR
ay. Mrs Komal i ife, Mrs Komal s that she can spend 3

sisted
ed her. Mr Ramegp, .7 Ner husband to make a written

S o

—_—

Mr Ramesh pmstEaEJﬁ
the sum on her 30w birthd
agreement if he really Joy

agreeme ] i i esh made a wri
greement was registered under the |aw. Mr R;nf Wher_tten dgreement, and the
amount to his wife, Myg Komal wants to file amesh failed to pay the specified
a suit

the promised amount. Ref, aBaINst Mr Ramesh and recover

: : erring to the g lic : A
Act, 1872, advise whether Mrs Komal Wiﬁ‘;;ite’ifrovmons of the Indian Contract

0 tiTe

1

As per the_provi;m

complied with:

¥" There is an agreement in writing, =
v Itisregistered. ::f
¥" Itis made on account of natural love and affection. LA
v

It is made between parties standing in near relation to each other.
Fact of the case:
Mr Ramesh promised to pay Rs. 20,000 to his wife, Mrs Komal, so that she can spend
the sum on her 30t birthday. Mrs Komal insisted on her husband to make a written 1
agreement if he really loved her. Mr Ramesh made a written agreement, and the
agreement was registered under the law. Mr Ramesh failed to pay the specified
amount to his wife. Mrs Komal wants to file a suit against Mr Ramesh and recover
the promised amount. ‘

I‘ I(-:Jerr'le,ll\lzsrlsollgmnal shall be entitled to the amount of X 20,000 promised to her by her 1

p them was written and registered and
] ; Ramesh. The agreement between : :
g atural love and affection. Mr Ramesh has to give the

was made on account of n
promised amount to Mrs Komal.

: i 0 3
: T Armeces in the showroom, and a price tag of X 5,00
A shopkeeper displayed a pair o ?;Z?;:inat the tag and rushed to the cash counter.

as aftached (o the d.;.essl‘{iiz:.lﬁreceive the payment and pqck Elp_the czrt;:lss. E‘it‘l:z
Then she asked tqhe s‘ whpand ' ver the dress to Ms Priya in Conslde,;t%gnsn w{;;her
ghopkeener rEﬁ'JbEd S ched to the dress. Ms Priya seeks ygurg wtc:ctACt s
stated in the price tag ar 5 bove cause under the Indian Contr ) 13l
she can sue the shopkeeper for the a (Nov. 2018)

23
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Ans, ﬁ:s per the prgvfsion of the Indjan Contract Act, 1872, “an invit. tion to offep me
the person js nviting the other person to make an offer, The offeror'g object; o

Ve is tg

send out an invitation that he s willing to deal with any person who is ready tq enter

into a contract with him,
e:
A shopkeeper displayed a pair of dresses in the showroom, and 3 Price tag of 35 000
Was attached to the dress. Ms Priya looked atthe tag and rushed to the cash CDUl:lter
Then she askeq the shopkeeper to recejve the payment and pack up the dress, Tpq
shopkeeper refused to hand over the dressto Ms Priya in consideration of the prige
stated in the price tag attached to the dress,
ion;

Here, Mg Priya cannot sye the shopkeeper as the mere display of price tag to the
(_i_l;es_sg_l__tht_-ilmwgguguls4m_iﬂﬂli_1tiolﬂ),oﬂﬂ. This implies that it is up to the
shopkeeper that he wants to sel] that dress or not and to whom he wants to sell it.

1_'1‘]10 shqpkeeper has every right to make the decision to whom he will sel] the dress,
e — - 1O o = ———— e _7__*_———;*-——________‘_

1 24 ! Examine with tl}}?‘e;—]?;&] that the given statement is Correct or incorrect "Minor
ol V= . y . . ]
e | is liable to Pay for the necessaries supplied to him",
] Ans.

|

(May 2018)

] “Minor is liable to pay for the necessaries supplied to him”. This statement jg
incorrect. As per the provisions of the Indian Contract Act, 1872, a claim for

gecessarie_&gg@ﬁsd to a minor is enforceal

estate if he possesses.

But a minor is p_()Qi_aii!gf_b_l_‘g[}_\{_QﬂC_e that he may promise g,n_d_rmie_rigr_'_mgre than

the value of thgm;fm;igg. There is no personal liabilij of the minor but only

his property is liable,

le by law, only against the minor's

State the legal rules regarding C(m“sidermm. [Anﬁ pﬁsﬁ
= W — s (Nov. 2019)

As per the provision of the Indian Contract Act, 1872, the legal rules regarding

consideration are: (Any 7 points)

1) Consideration must move at the desire of the promisor: An act done at the
desire of g third party is not a consideration, In the decided case law of Durga

| Prasad v, Baldev, a collector of the town ordered Baldev to build certain shops
in the market at hig own expense, In consideration of Baldey having spent
maoney in tonstruction, Durga Prasad Promises to pay Baldey Some money after
Occupying a shop in the market. Later on, Durga Prasad refuses to pay Baldey
and Baldev sye Durga Prasad, The Court held that the shops were built at the
desire of the collector, not the bromisor (Durga Prasad).

2) Consideration may move from the promisee or any other person:
Consideration may proceed l:r'om_tf_ie_;lr()nnis@ Or any other person who is not
d party to the contract. When at the desire of the promisor, the promisee or any
other person does Something such as an act is 4 consideration, For example, the
famous case Jaw related to this jg Chinnaya V. Ramayya. In this case, an old lady
made a gift of her Property to her daughter with a direction to pay a certain sum
of money to her maternal aunty by way of an annuity. On the same day, the
daughter executed an agreement in favour of her Mmaternal aunty, agreeing to
Pay annuity, Later on, the daughter did not pay the annuity, and the aunty sued
to recover it. The Court held that there wag sufficient consideration from the
old lady for the aunty to recover the money from the daughter.

3) Consideration may be executed and exetutory: When the consideration for

the contract has been already brovided, it is known ag executed consideration,

and where tonsideration ig promised to he provided in future, then it is known

as executory consideration. For example, A pays 3 5,000 to Band B promises to

deliver a certain quantity of raw materjals to A within a month. Here, the

888 888 0402 sUpport@escholars.in
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consideration Paid by A e —u Www.escholars.in
executory, 'S execyteq

4) ConsideratiOn may

the promisor, by, ber . PASt congig *lderation BFBF“W
| > » DU iy e erat;
TOr ex Lefore atio,
For example, x COmmitpeg Mise j : s done at th
best to ol tted a g S Made, it | e desire of
hi ¢ 021N a parqq, for hj rderang requ;;'tv ts Called past consideration 1
1is own expen MY did his 3 0 take his case 4 n.

. S hest S cas nd ‘
actions. But, |ater ards, X proms best ang obtaine ! to d‘u his

 Ateron, X g "Mised ¥ g pac b a pardon for him at

done at the request of 1sed to pay him

g d certain ay i
of . O Dpay, Sued amount for hjs
subsequent Promise, the Promisgy (X) sho)fl.lz;h@ Court helqg that a past act
5) Adequacy of cop . ' be a consideration for the

> ; _ At .
Lnnsrderatmn,hu“l ‘ ation jq ot nece

¢ : Hot necesgar ssary: [t
Ifa party gets what pe h: T'“_L’&’L“S—‘Ssilthitibg_@nsy 'S Necessary to have
not enquire e / e

wWhether i a5 Contracteq for and ?LMMQMM‘ 1 |
4 Cther it is aquis,. N ILis of some value, th i |
contract cannot a4y he p s » the Court will
nire : avoid + Promise gr ngp. The parties to the |
consideration with ragar. the :
free. “egand toithiag the .‘-’,iveng];)yuad o eqiaes ot
1€ promi
6) Performance of w ’ i
’ ’ The performance O perform is ng consideration:
be a consideration fo 8 Contrac iuﬁkgﬂmﬂﬂi&mmm
) to pay an additiona] Sum nEEE than the f,  to pment made by a client
- . = [« (. 1 :
| successful. It was held that the agreememe €€s to his lawyer if the suit was .
| the lawyer was already unger - pre-exiq‘:as void for lack of consideration as
( Services under the origing| contract SHng contract of providing his best
| 7) Consideration must p . b
consideration must pe com or e of some value: The
& O e 3
L N % ‘mtlgemft !Jell'somethlng to which the law 1
o T =+ 1L slould sically impossible. It must not be
%Jl%- For example, a man promises to discover treasure by magic. This
contract is void as the consideration is illusory.
8) Consideration i
) R HeTe ml.‘ustnolt bg unlawfql,lmmoml.or opposed to public policy: 1
! onsideration must be lawful, Anything which is immoral or opposed to public ‘
M&x also cannot be a valid consideration.

ne

consent

hat one jg |
of an act by

ot be illusory ang mu

| Evergreen Ltd. contractsMTraders to make and deliver certain machinery 6

| to them by 30t June 2019 for ¥11.50 lakhs. Due to a labour strike, Evergreen Ltd. 1l
) could not manufacture and deliver the machinery to Shakti Traders. Later, Shakti '
| | Traders procured the machinery from another manufacturer for 312.75 lakhs.
‘ Shakti Traders was also prevented from performing a contract which it had made
with Xylo Traders at the time of their contract with Evergreen Ltd. and were il E
compelled to pay compensation for breach of contract. Advise Shakti Traders the . |
amount of compensation which it can claim from Evergreen Ltd,, referring to the |l
legal provisions of the Indian Contract Act, 1872,

26

|

(May 2018) ! i
As per the provision of the Indian Contract Act, 1872, when g _con;ract ilha: b;en |
broken, the party who suffers by such hreac.h ts‘enutled to% I
which had broken the contract compensation for any [?:‘im tf:'omgsuch =i ‘.

' i rurally arose in the usual course of things ‘
him, thereby which naturall A!M_.r—{———ug- PG
or which thz parties knew when they made the contract, to be likely to re

i o P and indirect loss
the breach of it, Such compensation is not given for any remote
) ‘ t -each.
or damage sustained by reason of the brea

t' b Ia mage ﬁom a bIEchh UF ]
u I

i i S b th ‘|
) i [ lence caus
tl the means w e (0] 1ec 1 I.]le]. convenile

RiC into EICCO].I“L
formance (JF the CDHEI'&Ct m ust bc tal(ell
_;,p________._—e—-——ﬁ—__‘_“OH'EI
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_| contract. Otherwise, Evergreen Ltd. is not liable.
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Evergree ATk :
green Ltd. contracts with Shakti Traders to make

machinery to them by 30t June 2019 for 211.50 lakhs,
Evergreen g,

and deliver Certain

e by " Ju ‘ . Due to a laboyr strike,

Traders. Later sh. 'T‘D..I‘ﬂ.mufacture and deliver the machinery to Shakti
! I'S.  Later, Shakti I'raders procured the machinery from anoth

|11‘111L||a19l'llr-ci' for %12.75 lakhs. Shakti Traders was also prevented fro(:r:

performing a contract which it had made with Xylo Traders at the time of their

:;‘I?”l”'l':t with Evergreen Ltd, and were compelled to pay compensation for breach
contract,

Here, Evergreen Ltd. is obliged to compensate for the loss of X1.25 lakhs (i.e, 312.75

- X11.50 = R1.25 lakhs), which had naturally arisen due to default in performing
the contract by the specified date.

Regarding the amount of compensation which Shakti Traders were compelled to
make to Xylo Traders, it depends upon the fact whether Evergreen Ltd. knew about
the contract of Shakti Traders for the supply of the contracted machinery to Xylo
Traders on the specified date. If so, Evergreen Ltd. is also obliged to reimburse the
compensation which Shakti Traders had to pay to Xylo Traders for breach of

'_7__7—7__7—_7_ s ) D et
Amit found a wallet in a restaurant. He enquired of all the customers present there,

but the true owner could not be found. He handed over the same to the manager of
the restaurant to keep till the true owner is found. After a week, he went back to the

|

‘ restaurant to enquire about the wallet. The manager refused to return it back to
Amit, saying that it did not belong to him. Can Amit recover it from the manager?
‘ (Nov. 2019)

Ans. | As per the provision of the Indian Contract Act, 1872, a finder of lost goods has:

1) To take proper care of the property as a man of ordinary prudence would take.

2) No right to appropriate the goods.
3) Torestore the goods if the owner is found.

Fact of the case:

Amit found a wallet in a restaurant. He enquired of all the customers present there,
but the true owner could not be found. Amit handed over the wallet to the manager
of the restaurant to keep till the true owner is found. After a week, he went back to
the restaurant to enquire about the wallet. The manager refused to return it back to
Amit, saying that it did not belong to Amit.

Amit can recover the wallet from the Manager because Amit was the finder of the

wallet, and as a finder, he has to take care of the wallet, as a man_of ordinary
prudence would do, till its true owner is found. The manager must return the wallet
to Amit as he was entitled to retain the wallet found against everybody except the

true owner.

-

e
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—

)
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Sonu, a wealthy individual, provided a loan of 380,000 to Disha on 26 February
2019. Disha asked for a further loan of 1,50,000. Sonu agreed but provided the
loan in parts at different dates. He provided ¥1,00,000 on 28th February 2019 and
¥50,000 on 3rd March 2019, On 10t March 2019, while paying off part 75,000,
Disha insisted that the lender should adjust 350,000 towards the loan taken on 3
March 2019 and balance as against the loan on 26t February 2019.
Sonu objected to this arrangement and asked the borrower to adjust in the order of

R&;z;odvzgzgtjnds. N {ufgrn']yu.fl.} e »S )i';s -J S o

[ sl
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)  Whether the cq, o1

i) ontentip isha i

ii) What would be the LT HM
adjustment of p

iii) What woulq b
R St adjustment of such part p

Vv order of adjustment o ¢
As per the Provision | lia

ayiient? r does not insist on such an order of

ayment in case neither
heir part?

tr

(Nov. 2019)

www.escholars.in

- - 3 _—_‘_‘
answer if the borrowe

several di_siiu_tld_gbts C;f o
Intimation or undeﬁio
the disghay;&e_g@mn :
accordingly. e

Fact of the case:

Sonu, a wealthy individy
2019. Disha asked for a furthe
loan in parts at different dates, He provide
150,000 on 3rd March 2019, On 10th
Disha insisted that the lende
March 2019 and hal
to this arrangeme

an Contract Act, 1872 |
g it » Where 3
O One person, makes ther Wit e

e @ payment to him either with express
cir - i i

eﬁartalcmﬁt"mces Implying that the pPayment is to be applied to
=Barlicular debt, the payment, if accepted, must be applied

al, provided a loan of 80,000 to Disha on 26th

February
I loan of %1,50,000,

Sonu agreed but provided the
d 1,00,000 on 28th February 2019 and
March 2019, while paying off part 75,000,
r should adjust 50,000 towards the loan taken on 3¢

ance as against the loan on 26% February 2019. Sonu objected
nt and asked the borrowe

e I to adjust in the order of borrow of
funds.

i) Here, the
the amou
order of

contention of Disha is correct for indicating to Sonu for appropriating
nt of 75,000 to the debt of 50,000 and % 80,000, irrespective of the
the debt. Sonu may or may not accept the indication by Disha for
appropriating the payment to a specific debt. If Sonu accepted the indication of
/ { Disha, then Sonu has to appropriate the payment to the debts specified by

Disha.

| ii) As per the provision of the Indian Contract Act, 1872, where the debtor has

| omitted to intimate, or the creditor has refused the indication of the debtor on

{ such order of adjustment of repayment, the creditor may _apply it at his

| discretion to any lawful debt actually due and payable to l‘_llm trom the dfebtor,
where its recovery is or is not barred by the law in force for the time being as
to the limitation of suits.

Here, if Disha does notinsist on such an order of adjustment of repayment, ;hen
Sonu can appropriate the payment of 75,000 in any lawful manner he chose
at his discretion.

isi I ian Contract Act, 1872, where neither party
o Pel_' 2 pmj\rf'lcfln?'?at'(i)inihihltt]?)ia::ln(;_‘?::t;iall be applied in m}ﬂg{:—m
makeg 'M%Ql of t-tme whether they are or are not barred by _the law in quce
@[ﬂ] o dé'ﬁ?;?) the limitation of suits. Ifthedebt__s_a_m__q_uoi&ual_sm_mg,
{E" thaeyllillzrelt ;]:aﬁ be applied in discharge of each proportionately.

he p: .

4 insists on any order of adjustment on their part,
«

Here, neither Sonu nor Dish nt would be made in the order of time of debts.

then the appropriation of paym‘; set off because it is the first debt in the order

. will b ; . t
Huedi degt'lficit&ho_e&fl_%ounts borrowed by Disha are AoEEQE PR
of the time. 5INCE !

cannot be set off pro yortionatel
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el e — . | el Lo s
Explain the term ‘Coercion’ along with the effects of coercion, _‘"“-—1;_\__‘_\“‘
AR e e e e ——————________ (Nov.2019 S
Ans. | As per the Provision of the Indian Gontract Act, 1872, coercion is t 0]

he fommitting oy | ———_|

threatening to commit any act which is forbidden by the Indian Penal Code or the
unlawful detaining or threatening to detain any property to the Prejudice of any 2
person with the intention of causing another person to enter into an dgreement, |f
the contract is ¢

aused by coercion, it is a voidable contract,

Effects of coercion:

1) A contract induced by coercion is ,\LU,LL]i-_l__i..l_l_t'_.é.!_l'_l_ilulilmlmflh_ﬁi.mi'_tx whose

consent was so obtained. 1

2) If the party rescinds a voidable contract and hag received any benefijt

1
thereunder from the other party to the contract, restore such benefit to the
person from whom it was received.
3) Aperson to whom money has been paid or anything delivered under coercion
must repay or return it 1
L = ]
>‘_-_\————_,

P left his carriage on D's premises. The landlord of D se
rent due from D. P paid the rent got his carri
from D?

ized the carTiage againstthe | 2 |
age released. Can P recover the amount

ICAI-SM
Ans. | As per the provision of the Indian Contract Act, 1872, a person who is interested in

the payment of money which another person is bound_hy,ﬂm_zﬁto_@y_, and therefore
\l / pays it, is entitled to get it reimbursed by the other.
' Fact of the case:
, P left his carriage on D’s premises. The landlord of D se
. rent due from D. paid the rent got his carriage released.
' Conclusion:

Yes, P can recover th

ized the carriage against the Y

e amount from D. In the present case, D was lawfully bound to
'{ ( pay rent. P was interested in making the payment to D's landlord as his carriage was Y

seized by him. Hence an interest party P made the payment and can recover the
same from D.

Mr X, a business, has been fighting long-drawn litigation with Mr Y, an industrialist. 3
To support his legal campaign, he enlists the services of Mr C, a Judicial officer,
stating that the amount of Rs. 10 lakhs would be paid to him if he does not take up
the brief of Mr Y. Mr C agrees but, at the end of the litigation Mr X refuse to pay to
Mr C. Decide whether Mr C can recover the amount promised by Mr X under the
provision of Indian Contract Act, 18727

(Nov. 2020)
As per the provision of the Indian Contract Act, 1872, that all agreements are 1

contracts if they are made by the free consent of the parties competent to contract,
for a lawful consideration and with a lawful object and are not expressly declared to

be void. Another provision of this act says that every agreement of which the object ,
is unlawful is void.

Mr X, a business, has been fighting long-drawn litigation with Mr Y, an industrialist. 1
To support his legal campaign, he enlists the services of Mr C, a Judicial officer
stating that the amount of Rs, 10 lakhs would be paid to him if he does not take up

the brief of Mr Y. Mr ¢ agrees but, at the end of the litigation Mr X refuse to pay to
Mr C.
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This is a case of interfe
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. 5 rence i
ubl i with th ce
Thislacgrﬁlel; : 11!"5 can also be called ai i:%rs of justice and results as opposed to
Cement restricts e Breement in restrai Fleps ceadig
one'srig raint of legal proceedings.

been express] ht to enforce hi
declar : €nlorce his legal right. § :
Hence M o lared to be o legal right. Such an agreement has

by Mr X b = =€, Cannot recover
“L—E%E_‘t_’é‘%mgmd Z;:uzhe amount of Rs. 10 lakh promised

L nnot be enforced by law.

A==~ WG [ ]

Define fraud ang 11—117571‘_131“131;17_

misr : . Atation) What'1s 4hs 0.
epresentation as Per the Indian (‘.(mt:::*tﬁctlulef;'i'lzﬁvemnce SRRSO A

[ ErAS e =it { Jiie
= NS and incl = = === (NOV. 2020]
COBEract. udes any of the followings act committed by a party to a
The suggestion as :
= as to a fact ich i
true. which is not true by one who does not believe it to be
The act must be cc i
5 st De committed with an intenti
s } i ith an intentic -ause
The statement made must be f; Ic _,:_tl,_:n e

of agreement, false and should be related to a material fact

S8

The person wi
: o m: Teats
makes the statement does not believe it to be true.

The act must be committed

SRR

false representation
The party must be deceiv “Th

Misrepresentati ed by the fraud.
e tll?ue ntation: - A person suggests something which is not true but is believed

Misrepresentation made is inn

ocent, The contract entered by misre ion i

: ; . A L presentation is

W :th;)_ut any intention to deceive. However, the person so can avoid the contract.
The statement made must be of material fact.

Rescission of

I e
Means of discovering

v The statement should be false.

¥ The person making it believes it to be true though there is no sufficient
reason for his belief.

v
v
v

The representation must induce the other party to contract.
The party is misleading by such a statement and enters into the agreement.

Distinction Between Fraud and Misrepresentation:
Basis of difference Fraud

deceive the other

party by hiding the truth.

Misrepresentation

There is no  such

other party.

The person making the
statement believes it to
be true, although it is not
true.

The injured party is
entitled to repudiate the
contract or sue for

The person making the
suggestion believes that
the statement is untrue.

Knowledge of truth

The injured party can
repudiate the contract
and claim damages

the
contract and claim for

damages restitution but cannot

claim the damages.

Party can always plead
that the injured party
had the means to

discover the truth.

g | The Aparty using the
fraudulent activities
cannot secure or protect
himself by saying that the
injured party had the
truth.

the truth
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33 [ MrXand Mrvom——— e
and Mr y entered intg 4 C act on -
2 [0 a contract t August 2018, by which W r———
Supply 50 tons of sugar to My Y at e R G o] T

ey g : acertain price strictly within a period of 10 :
l;:::i’ (C)‘;‘:]‘]l:i._]ll‘):::l,r \’iE'II|St“J' p:ud an ammmp of 50,000 towards arﬁrance as peﬁﬁ
et madeq e c.lonlm‘(.[. 'he mode of transportation available between thejr
connecting lhe‘;y]('m- y_. A severe flood came on 2nd August 2018, and the only road
S e 1 .p a‘u}s was d'anmgcd and could not be repaired within 15 days. Mr
erec Inﬂ.\lipp[y sugar on 20th August 2018, to which Mr Y did not agree, On st
September 2018, Mr X claimed toémpensation of 10,000 from Mr Y for refusing to
accept the Supply of sugar, which was not there within the purview of the contract.
On the other hand, My v claimed a refund of 1 50,000, which he had paid as an
advance in terms of the contract. Analyse the above situation in terms of the
provisions of the Indian Contrac Act, 1872 and decide onY's Contention.

Nov. 2018
;performance of
or illegal by the happening of an event or change of
circumstances, the contract becomes void, Following are the circumstances when
the contract becomes void.,

’ a) Destruction of the subject matter: When the subject matter of a contract
subsequent to its formation is destroyed, but without any fault of the parties
to the contract, the contract is discharged. 1
b) Non-existence or non-occurrence of a particular state of things:
Sometimes, a contract is entered into between two parties on the basis of
the continued existence of particulars state of things, and if there is a change
in the state of things that formed the basis of the contract, the contract
becomes void.
Fact of the case:
Mr X and Mr Y entered into 2 contract on 1st August 2018, by which Mr X had to
supply 50 tons of sugar to Mr Y at a certain price strictly within a period of 10 days
of the contract. Mr Y also paid an amount of 350,000 towards advance as per the
terms of the above contract. The mode of transportation available between their
places is roadway only. A severe flood came on 2rd August 2018, and the only road
connecting their places was damaged and could not be repaired within 15 days. Mr
X offered to supply sugar on 20th August 2018, to which Mr Y did not agree. On 1st
September 2018, Mr X claimed compensation of 10,000 from Mr Y for refusing to
accept the supply of sugar, which was not there within the purview of the contract.

On the other hand, Mr Y claimed a refund of X 50,000, which he had paid as an
advance in terms of the contract.

Conclusion:

Mr X and Mr Y have entered into the contract to supply 50 tons of sugar, the event
of flood occurred, which made it impossible to deliver the sugar within the 1
stipulated time. Thus, the promise in question becomes void. Further, Mr X has to
pay back the amount of ¥ 50,000 that he received from Mr Y as an advaqce for the
supply of sugar within the stipulated time. Hence, the contention of Mr Y is correct.

Ans. As per the provision of the Indian Contract AC_t,_”??ZWWEI] th
Promise becomes im possible

X, Y and Z are partners in a firm. They jointly promised to pay % 3.00,00[? toD.Y to 2
become insolvent, and his private assets are sufficient to pay 1/5 of h]S share of
debts. X is compelled to pay the whole amount to D. Examining the provisions of the

Indian Contract Act, 1872, decide the extent to which X can recover the amount from
Z.

(May 2018) vu ol
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o e In

€ person haye Mmade 3 joj ¢
from the cont fo

ract, all g
death of any of them hi
the death ofall pr ;

an Contragt Aer 2, requires

pr()rni]_':él Etlft.-{\u' 1872, requires tmh—cmﬁ

1ch Person joint] Pl FOTEC R i 1t of the

his re FéRenta y Must fulfjl the promise, In the event of the

Omisors, the res ,-_4’-‘3&'—_%1&{ Wwith the survivors and in the case of

e part HePresentatives of 4| jo ntly must fulfil the promise.
NEers in a fipp,. They jointly Promised to p

lvent
) > and his privar
is compel] > Private assets are suffici ;
. iPelled to pay the Whole amount mfgcwnt :

X,Yand 7 ar
become inso
debts. X

C 1

X ca %

i Ca?] r_ecove1 the contribution from y

X recover the amount of Rs, T
from Y. i

_[Femix.

ay ¥ 3,00,000 to D. Y to s
pay 1/5 of his share of

15
(:nc.l Z hccausg X, Y and Z are joint promisors.
¥ thousand from the Z's assets and 140,000

Explain the type of contrame
Pe of contracts in the folleicr——————
Att 1875 cts in the Iollowmg dagreements under the Indian Contract 3

i) X promise to sell his s
sell his scooter t : :

| Kl'l(;cured i i oY for%1lac However, the consent of X has been
ii s frr i
iig) . ag::‘eg(llt[iooj{ib fi om Bin 2015, But no payment was made till 2019,

et m g“e tL‘IIFllOﬂS to H, a pre-engineering student, from the next month

+In consideration, promises to pay G Rs. 5,000 per month.
(RTP May 2021)

act is voidable at his option but not at i

¢ contract, the contract becomes a valid
of rescinding the contract.

Ans.

i) (i).X isvan aggrieved [;Ev and the contr
the option of Y. It means if X accepts the
contract, then Y has no option

ii) (ii). B cannot sue A for the payment in 2019 as it has crossed three years and

barred by Limitation Act. A good debt becomes unenforceable after the period 1
of three years as barred by the Limitation Act,

iii) (iii). G agrees to give tuitions to H, a pre-engineering student, from the next
month and H, in consideration, promises to pay G Rs. 5,000 per month; the 1
contract is executory because it is yet to be carried out.

/@ What is the law relating to the determination of compensation on breach of contract, 6
contained in section 73 of the Indian Contract Act, 18727
(RTP Nov. 2019)

Ans. | As per the provision of the Indian Contract Act, 1872, the foli{}.wing kinds ofdz.arlnages 1
are payable to the extent and in the circumstances and subject to the condltlon-of
m a breach of contract, the means which
d by non-performance of the contract

estimating the loss or damage arising fro
existed of remedying the inconvenience cause
must be taken into account.

1) Ordinary pamages: Th :
of things. For instance: A promise

ese are damages that naturally arise in the usual course
s to deliver 1,000 bags of rice at ¥100 per bag J
. 1to he refuses to deliver. On the due date, the
on 10 Dc_cel?be:;l%nSt:ihclu;‘c(ii?;:rl:ﬂd;inages will be 10,000, i 1,000 bags
market price is ¥ l' difference between the market and the contr:act price.
multiplied by 310, tw~'eved party can claim and can as a matter (?f right. As a
o damigef) th:c::gogtl' ::ontract, ordinary damages arise in the ordinary course
result of the bré

of business. jal damages at
s jal damages: Special e x
2}, eE A for:l?i‘r::usual circumstances. They are nat

\
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- for those losses which arise 1
recoverable unless the
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[ specia

al loss was in the knowledpe of the
contract was made, : g
3) Liability to

These dam

ies When the
Pay inductive g exe
ages may be
i) For breach of promi

mplary damages:
awarded in two cases:

se to marry; and

ii) For wrongful dishong

urof customer's cheque by a banker.
In a breach of pPromise

to marry, exemplary damages may be awarded tg the

other party lalcing into consideration the injury cause

The amount of dama
in case

d to his or her feeling,
Bes recoverable by the drawer of cheque from his banker
of wrongful dishonour of his cheque may be quite heavy depending
upon the loss of credit and reputation suffered by the customer of the
on that account. They are awarded to punish the defendant so
defendant from committing

banker

4s o prevent the
this again and not solely with the idea of awarding

tompensation to the plaintiff,
4) Liability to pay nominal damages: Nominal damages are awarded where the
plaintiff has proved that there has been a breach of contract. But he has not, in
fact, suffered any real damage. These damages are not claimed with a view to
establishing the right of a person to the breach of contract. The amount may he
upee or so, a very nominal amount of damages.
5) Damages for deterioration caused by de
to goods by delay, damages can be
deterioration does not only imply ph

lay: In case of deterioration is caused
recovered from the carrier, The word

ysical damage to the goods, but it also
means loss of profit caused as a result of loss of special oppor

tunity for sale,

“ e *__‘_‘—;_*_“—*_'——_—*_—ﬁ‘—*——
37 Only a person who is a party to a contract can sue on it”. Explain this statement and
| describe its exceptions, if any.

A et T iy ! L. (RTP May 2020
As per the provision of the Indian Contract Act, 1872

act Act, 1872, the consideration for an
agreement may ;m;egﬂir@]_ajmd_@g, but the third party cannot sue on the
contract. Only a person who is party to a contract can sue on it. But, in the case of
the assignment of a contract, a provision may be made for the benefit of a person.
He may file a suit, though he is not a party to the contract.
1) A person in whose favour a charge or other interest in some specified
property has been created may before enforce it though he is not a party to
the contract.

2) An agreement is made in connection with marriage, partition, or other
family arrangements and provision is made for the benefit of a person. He
may take advantage of that agreement, although he is not a party toit. In the case
of a family arrangement, if the terms of the arrangements are in writing, the
members of the family who originally had not been parties to the agreement may
enforce the agreement.

3) A female member can enforce a provision made for marriage or other
€xpenses: This provision was made on the partition of the Hindu undivided
family.

4) In the case of estoppels (stop from denying) by acknowledgement of

liability: This can be illustrated with the help of an example. L gives to M 32,000

to be given to N. M informs N that he is holding the money for him. Afterwards,

M refuses to Pay the money. N will be entitled to recover the same from M, (Here

M will be estopped, i.e. stop from denying)
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is  bound by certain
He shall be bound by such
d party to the original agreement
Thus the covenant/condition
though he was not the original

ants
S even tho
Conditiong

and may he

enforced agai i
Party to the contract gainst him
——— " 1€ Contract.

affecting land,

" s
onclltlons/ Covenant ugh he j
€ IS not

containing those
affecting the |

Explain the drogs e
_ 2 CUmstances |, ich the nererc o —
dominate the will of the o 1 W‘hAl(h the person is deemed tg be in a position to 4
aA : €r person under the Indian Contract Act, 1872.
PSR e 2 0 he W e (RTP May 2020)
0 e .
! manner that onu:ﬁft t.he Ll: Relation between the parties exist in such a
. g “Ool'themisin g Position to dominate i ‘
is deemed to be Ninate the will of the other, A person

N such a position in the following circumst
a) 1 ar arent authorj

the other, as in the case of m

dnces:
i Where a person holds
aster and servant, doctor a

. ip: Where the relation of trust and confidence exists
arties to g contract, Su

- = ch type of relationship exists between 1
father and son, solicitor and client, husband and wife, creditor and debtor,
etc.

¢) Mental distress: An undue influence can be used a

gainst a person to get his

’ consent on a contract where the mental capacity of the person is temporarily

| or permanently affected by reason of mental or bodily distress, illness or old 1
age.

Cf«a-"";f‘-a “f!l ji"" ~= d) Unconscionable bargains: Where one of the parties to a contract is in a

‘ 0 position to dominate the will of the other and the contract is apparently 1

el unconscionable, i.e., unfair, it is presumed by law that consent must have —

) been obtained by undue influence. Un conscionable bargains are witnessed -
\ mostly in money lending transactions and ingifts.

a real authority over 1
nd patient, etc.
b) Fiduciary rejati 1

between the p

39 “The Basic rule is that the promisor must perform exactly what he has promised to 4
) perform”. Explain stating the obligation of parties to contracts.

(RTP May 2020)
Ans. | As per the provision of the Indian Contract Act, 1872, The promise under a contract

may be performed by the promisor himself or by his agent of his legal representative.
i i i relevant in this regard:
The following points are relevant in ‘ : |
| 1) Promisor himself: If it was the intention of the parties that the promise should

1
| ormed by the promisor himself, the promise must be performed by the
e p ' rsonal skill or diligence of
| isor. Contracts that involve the exercise of persona
| Sy bc 1 shall be performed by the promisor himself. |
romisor must be and she : ' 1
p -esentative: Representatives of the promisor may a.ls_o perform : ]
S t in case of death of the promisor subject to the condition the contrac
contract in cas

li (:l p = i 't i M llill]belf.

oesn re ”-[1‘ I}I(“ erson 1] .':kl”s Ot thf‘.. p[O[nlS( :
' i .

1] L‘Dl"lb!d(,t EIHOI] i.; not necessal }' fOl the contract ex p 1

(= ce n Ihe

3) Agent: Person -mance of the contract requires the personal skills of the

-e the perfol _ .
case where th lj)sor may employ a competent person to perform it.
m

M romise from 1
. When a promisee accepts the perfor rlnance oftfle P e
4] Third persgrs he cannot afterwards enforce it against the pmmnsoﬂ.}rm o
i i 5 ; g .
g ¢ Shonti the promisor has authorized the third person to pe
necessary tha

Third-person

promisor. Pro

formed it at his own will,
may have perfor med it at
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Deﬁlle an offer, Explain the essentials of a vali offer,
A invitation offer?

How is an Offer diffe

rent frgp, -
As per the Provision of (e
PErson signjfiag to
With a view to obt,
Proposal,

The essentials of

A (RTP N
Indian Contract Ac, 1872, define the offe a5 wWhep 5
r his willingness to do or to abstain frop, dolng anythin

assent of other such act or abstinence Is said g 1:'1:|I:‘._. a

anothe
ain the

avalid offer: -

¥" The offer muyst be capable m"u,‘«.‘*.’l_Li,m; legal relations.
Y The offer must he (;Cr'_{_i_lij\;_(!(.‘[il_]Il_(‘. not vagye,
¥ The offer musy be _(_I_i‘a_;t,i;_mui_sl_wu' from an Invitation Lo offer,
¥ The offer shouylq not contain g term_the llUu-c.'onlr.}Jl'Llf!(.‘O:i. of .WII[L‘J}__WJH
el_n_Lu_tu!_L_Lu_aLthJ},Lau_:_u,c:
Special terims ofan offer shall he brought to the notice of the other party,
/ ‘ ¥ The offer must be expressed or implied,
| | As per the Provision of the Indian Contrgey Act, 1872, the offer: shoylq be
| ‘l distinguisheq from anp invitation to offer. An offer Is the fin
‘ | willingness bylheoir'e.'r‘m'lui‘Je

al expression of
ter should the Party chooses o
Lwillingness, Proposes cert
ot make an offe
Se terms. This is the b

Q(J_Lugl_l)y his of]
J it. Where 3 party, _\ﬂtl}g&_@j;ﬁ_‘gﬂl}g_{]
) on which he jg willing to ne

| other Party to make

accept
ina ain termg
gotiate, he does p I but inviteg only the
an offer on tho asic distinction between ap
_,#_91'@531@ AN Invitation to offer.

L e — i
- S e - ]
| C.f4] ) ‘| “An anticipatory breach of contr :
o3
|

"actis a breach of contract bccurring before “m
| fixed for performance has arrived,” Explain the State also the effect of
l‘ anticipatory breach on contracts,

e =B e L —__ (IcAI-sm
| Ans. II As per the Provision of the Indian Contract Actl 1872 an tL_[j(;I:LJ;l_[L)F,\LQT_‘_Uﬂ_Cb of
l‘ l\ contract is a breach of contract Occurring befmtum_-_mugﬂic_-cu_gr;mib_r;m;l_n_gg has
| arrived. When the Promisor refyseg altogether tq Pertorm his Promise and signifies
his unwillingness before the time for Performance hag arrived, it is called an

| anticipatory breach,
| | Effect of anticipatory breach:
{ further pPerformance. Further,
| 1) To either treat the
from breach of the
performance: or
2) He may elect not
for the time of p

ment and

The promisee Is excused from the Performance gr
he gets ap option to either: -

contract as rescinded ang ;llg,l;lu;qghghpmy for damages
contract fmn'lediateiy without waiting until the due date of

to rescind but to treat the contract

asa ﬂﬂl_quljarive and wait

1
erformance ang then hold the other Party responsible for the
consequences of non-performance,

He also may keep the contract alive for the benefit of the other party as well as his 1
own, and the guilty party, if he so decides on 5;@;;(u1;;ideratign, may still perform

his part of the contract and can algg

Lgfﬁ_;ﬂmﬂMge_of any Supervening
L:_?;QQ;;;LDLILL}( which may have the effect ﬂf(fiSChEtl‘gil

~tlarging the contract.
1> When an Yrement 35 ohffvtu—J o be o
Ml Sumellzg 3 dove ot Smtongon 1 ALty

3\ g Yee 3 an e/"ﬁ.}:tﬂ @ ?mlof;t’oﬁ Contipf bes
AM f’tl&'lz s Mo c':on&’ac_/‘ s Lo Zhs

Qﬂmvnen-.lﬁ-n »

4ty on y o

S5 Whew a Contoracl 2% a[.“u:’sé’kf( ' [
bensfibs oy 4, Pt Bopeman ce.
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What is a WQ‘L,EIK& — —

tat BB eemET o
WAgering transaction ]-.ﬁt ment? Descrihy

e the trare——— =
transactions which resemble with

are not vajd
According to Sir Wit
O Sir William Ao —
IamMAnson = v — T
worth upon the determinatic 1 = Itis'an agréement to oa (RTP May 2020)
between A and B A promi m of an uncertain event. f pay money or money's
TRy sestop or Instance: There is a bet

ay B % 1 000 iFi 5 equa unt

g " itrains. B promises a
~cordi i E:
Accor dITIR to the lll(;iall (;UI]“' =1

actAct 1872 -
= 372, agreements by way of wager are void,
ans S sImilar to ws ri
agering transactj
‘ransactions are: -
1) l.olter_v transactions:

knowledge. Where the
g Ive

transactions amc of tl artici

% S amount 3w 3 1€ _participant is g i €
Government of Ind:? 1i? 2 wager Jiven if the lﬂttcriy”ﬁuiaﬁcu:mﬁémjg Bhgyj Tc
sanction is “'Nll_lﬂt: ']_‘”IIR B wéﬂ;ﬁlﬂg,.ﬁﬁm&@tﬂoﬂ._'r’hc onky EffEC.ll of Sl;‘l"\lg
punished. Otherwise ;oLtltt?? responsible for running the lottery will not be
»L0Lteries are illegal, '

Crossword puz
zles and Competiti
depend upon t - petitions: Crossword puzzles | i i1z
a0 I : 1 th.e correspondence of the competitor’s LA it which prizes
prepared solution kept with the editor « e Bl e

S . e editor o ¢ i
therefore, a wagering transaction f the newspaper is a lottery and,

[A lottery is
ottery is: a game: of chance. - e
Primary mot game of chance and not of skill or

Speculative tran i
e parties inmnds:lct!ons. An dgreement or a share market transaction where
0 settle the difference between the contract price and the

market price of certain gooad r s g and hence
—Dl ice ol certain goods or shares on a speci i i
T e ) sh specified day is gambling and h

4) Hors acti f
) i sg Rac_e Fransachons. Alhorse race competition where the prize payable to
the winner is less than X500 is a wagering transaction

!
\

' | Explain the C‘”}"L‘PF of ‘Quantum Meruit' and state the cases where the claim the

quantum meruit arises?

— _ ' (RTP May 2020)

As per the provision of the Indian Contract Act, 1872, "Quantum Meruit” literally

means “as much as earned” or reasonable remuneration. It is used where a person

claims reasonable remuneration for the services rendered by him when there was
no express promise to pay the definite remuneration. Thus, the law implies
reasonable compensation for the services rendered by a party if there' are
circumstances showing that these are to be paid for.

1) The general rule is that where a party to a contract has not fully performed what
the contract demands as a condition of payment, he cannot sue for payment for
that which he has done. The c_era_(Lh_g;sﬂ__tLindivisM, and the payment can
be demanded only on the completion of the contract.

2) Butwhere one party who has pg‘l’o_n@d_[ﬁ:‘t_()ﬂfﬁ,@,tract is QMMM

other from completing it, he may sueona guantum meruit for the value of what

he has done.

3) The claim on a guantum meruit arises when one party abandons the contract o
accepts miw_()dg@,LQ_MLHULIJQ'QMQJ-a vm‘d contr;_n_c;.“ et

4) The party in default may also sue on a cm&w for wmli ne w;s o'ne
if the contract is divisible and the other party has l‘ﬂFl _tl‘w w—"‘—\@-?“—?
which has been performed. But if the contract is not divisible, the party at fault

cannot claim the value of hat he has done.
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44 Explain the modes of reyoe

Ans. | As per the
offer are:

1) By notice of revocation,

Z) By lapse of time: The time
given within the Specilie
Leasonable time,

3) By non-fy Ifilment of conc
( condition brecedent to the
[ 4) By death or insanily: Deat]
| dutomatic revocation o fthe |
| comes to the know
| 5)  Bycounter offer.
| 6) Bythe Don-acceptance of th
=~ 5 —By subsequent illegality.

|
45 |

Ceptor,

Mr B makes d propos
the letter on 10t April 2020 and re
2020. He reads the letter on 13t
16% April 2020, and the letter re
changed his ming and se
reaches Mr B on 19t April 2020,
a) On which date, the offer mad
b) Discuss the validity of
€) What would be the

BCC&'{.)IEJI]LE,‘LE‘EC_!'!&[E@!E‘E7¥__

As per the provision of the Indian Conty
offer is complete when it comes to the
[ made. A proposal is made by
when the lette

al to MF.‘;?EEE[EEG

aches Mr B
nt a telegram

dcceptance,

Ans. | a)

Further, the receivi ng of the letter is suff
Mr B makes a Proposal by post t
on 10% April 2020, and the letter
the letter on 13th April 2020. Thus, the
day when Mr § received the letter, j.e,12th
The communication of
’ date as against the

When a Proposal is accepted by a lette
dcceptance will he completed
IS posted and against the acceptor when
When Mr s aceepts Mr B's proposal
2020, when the lette
complete when the |e

e

I

:e: the acceptor
before the letter of acceptance reaches th
arrives before or at the
is absolute,

€) The telegram for the revocation of

i.e. before the Jetter of

acceptance of the off
Therefore, accept

ance of an offer is invalid.

888 888 0407
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ation of an offer

Provision of the Indi.!u-(lnllll'

for aceceptance can lapse if the acce
d time and where

lition. precedent: Where the

N_or_insanity of the

proposal,

ledge of the acce wor.
g I

the offer ace

ached the letter re
April 2020,

withdrawing
e by Mr B will complete?
validity of acceptance if the
-act Aet, 1872,

knowledge of the pe

POsSt now the communication wil] he completed
I' containing the proposal

0 Mr S to sell his house.
“reaches Mr'S on 12t
offer made

acceptance is complete
Proposer and on anothe

against the proposer when the
and sent his ace
I'is posted, As against the
tter reaches Mr B, j..

same time with the letter

acceptance reached Mr
er. Henge,

www.escholars In

as per the Indiap Contract Act, 1872
(Nov. 2014

;n'l_m.'l, Hi?I}_', modes of "f-‘VOCFlt‘Fﬂ-n-;;,f'

Dance

: . I5 not
o time is specified, the

N within g

acceptor fails to fulfil 5
ets revoke,

Proposer would re
but only if the f

the proposal g

sult in

act of death oy Insanity

ording to the prescribed or usual mode,

Il his house for Rs. 10 lakhs and posted |
aches to Mr S on 120 April
s his letter of acceptance on
pril 2020, On 17w April, Mr §

his acceptance, Telegram

Mr S send
on 20t A

letter of revocation and letter gf

_____(an.2021)

The communication of an
rson to whom it jg

eaches the person to

cient,

whom it is made,

The letter was posted
April 2020, but he reads
by Mr B wil] complete on the
April 2020,

on two different dates on one
r date as against the acceptor.

sent by post, the communication of
letter of acceptance
tter reaches the proposer.
eptance by post on 16t April
acceptor, so acceptance will be
20t April 2020.

can revoke

1€ le

his acceptance any time
e offeror; if the revocation telegram
of acceptance, the revocation

B on 19% April 2020,
the revocation is absolute.
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46 Shambhu Dayal starteq

shop, took a basket and
the cashier

a "Sﬁ'”*Service" - -
for after taking arfiﬁ'tem 2 his shop, Smt Prakash entered the | 3
Dayal b Payments. The cashier es of her choice into the basket, reached
al be compelled to sel] y nler refuses to accept the pri g che
provisions of the Indij he said articles t ; price. Can Shambhu
ndian Contract Act, 1872 s to Smt Parkash? Decide as per the
= 2 e o 1 ¥
Ans. As per the provision o o
T s provisi :
distinguished from aq ioC Indian Contract Act, 1872, th foi
willingness bythe 0“‘;1 Invitation to offer. An offe_;r is trll Lre ofier Shm}]’d Be 1%
it. Where a pa”;.—w—iti%ttm be bound by his offer should khe peart];ziq es(pressnon of
on which he is wﬂEﬁ?MﬁﬂHQSLD‘JLWMM pro oseso S,Ei Yoadcept
other par * to negotiate, he does ne ) : , P : Cf_r ain terms
party to m ot make an offer but invites only the

ake an offer
= or on those te ey Y
offer and an invitation to offer se terms. This is the basic distinction between an
Fact he se: i

Shambhu Dayal started a

"self-service” s S
service” system in his shop. Smt Prakash entered the

Shop t(}(}l( a l.l']Sket € 1 ft takir 3 T olce Into ”le basket leaCt ed “rz
N < = Jnd alter I{l c i
] - ' Slm sl e g a t]C]eS of he Ch i int
: Cdl‘ t l. ! t I p"lylﬂents. I hE‘ Cashiei' refu es to acc p : lp' i '
-D S 0 accept the price.

The display of arti i ice in it
e offer;‘) ltyis ri: f:f:le:e:;!th a pFlFe_ll'I it in a self-service shop is merely an invitation
S ft c;n offer for sale, the acceptance of which constitutes a
b, il ",-'m] | rakash, by selecting some articles and approaching the 1
SRy ST S DLY m.ade an F)ffer to buy the articles selected by her. If the

does not accept the prize, the interested buyer cannot compel him to sell.

47 State whether there is any contract in the following cases: 2
a) A engages B to do certain work and remuneration to be paid as fixed by C

b) A and B promise to pay for the studies of their maid's son

c) A takes a seaton a public bus.

d) A, achartered accountant, promises to help his friend to file his return.

I TN T T T ——— ICAI-SM
Ans. a) A engages B to do certain work and remuneration to be paid as fixed by C. i
Hence: It is a valid express contract.
b) A and B promise to pay for the studies of their maid’s son. Hence it is not a 1%
contractasitisa social agreement.
c¢) Atakesaseatona public bus. Hence, it is an implied contract. Ais bound to pay 1%

for the bus fare.
d) Aa chartered accountant, promises to help his friend to file his return. Hence,

it is not a social agreement; it creates a legal relationship. Therefore, A can 1

‘ claim for the non-gratuitous act.

o * . =

48 Miss Shakuntala puts an application tobea teacher in the school. She was appointed

by the trust of the school. Her friend who works in the same school informs her
y due to some internal reasons, her

h - 1 o infor ally But later,

abOLI{ her appOlntI'n(_I]t inform ; - ;

: - o ¢ iss Shal tala claim for ClElmages.:
appolntllll’:ﬂt wds Cal‘tt(.“ed. Can Ml.‘:S bhc] cun ; 3

= o Contract Act, 1872, communication of acceptance
of the Indian S :

Aiisy |5 B t:let p;z‘gsijzst the offeror when it is put in the cause of transmission to him
is complete agalnst L=

E@Q&Lﬂ'&w e in the school. She was appointed

: : lication to be a teacher 11 _
Miss Shakuntala puts al anHer friend who works in the same school informs her
the schoo: e to some internal reasons, her

the trust of _ 0%
gl};cx:t her appointment informally. But later, du
pt was cancelled.

appointme

holars.in
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[‘]0 MfSS Shakunt { i g 1 t orit 1V G
» a]a Caan L iti

I ; i I : - la‘" ? dama‘ es. SCI 001 dau h. 1ties ht € not Du

ette' nt e tr aliSInlSS]Ol . HE] IntOl matla]l ﬁ om a tl i[d p@ rson 'ﬂ-‘i” not for

an offer
m part of

lTh!'Dllgh a mipor is not competent to contract, nothing on the Contract Act prevents
nim from making the other party bound to the minor”. Discuss.

-___—~——__
Ans. | Minorcanbestior——— —
CL: A minor is not

r e benefit out of
~ - : . = o == didUL
tompetent to contract; nothing in the Contract Act prevents him from making the

other party bound to the minor. A promissory note duly exe_t‘gtgdiir_)_fawé

(ICAI-sMm

minor is not void and can be sued upon by him because he, though incompetent tg
contract, may yet accept a benefit.

A minor cannot become a partner in a partnership firm. However, he may, with the

consent of all the partners, be @1mu§_d_ti_t}iegeﬂems_of the partnership.

50 A sends an offer to B to sell his second car for X 1,40,000 with the condition that if B
does not reply within a week, he (A) shall treat the offer as accepted. Is A correct in
his proposition?

ICAI-SM
Ans. | As per the provision of the Indian Contract Act, 1872, acceptance of an offer cannot
be implied merely from the silence of the offeree, even if it is expressly stated in the

amount to acceptance. It cannot be taken as valid acceptance.

Fact of the case:

A sends an offer to B to sell his second car for Rs. 1,40,000 with the condition that if
B does not reply within a week he (A) shall treat the offer as accepted.
Conclusion:

B remains silent; it does not amount to acceptance. The acceptance must be made
within the time limit prescribed by the offer. The acceptance of an offer after the
time prescribed by the offeror has elapsed will not avail to turn the offer into a
contract.

51 Mr Jhuth entered into an agreement with Mr Such to purchase his (Mr Such'’s) motor
car for X 5,00,000/- within a period of three months. A security amount of ¥ 20,000/-
was also paid by Mr Jhuth to Mr Such in terms of the agreement. After completion of
three months of entering into the agreement, Mr Such tried to contract Mr Jhuth to
purchase the car in terms of the agreement. Even after the lapse of another three-
month period. Mr Jhuth neither responded to Mr Such nor to his phone calls. After
the lapse of another six months, Mr Jhuth contract Mr Such and denied purchasing
the motor car. He also demanded back the secy rity amount of ¥ 20,000/~ from Mr
Such. Referring to the provisions of the Indian Contract Act, 1872, state whether Mr
Such is required to refund the security amount to Mr Jhuth.

Also, examine the validity of the claim made by Mr Jhuth, if the motor car would have
destroyed by accident within the three month's agreement period.

(ICAI-SM)

Ans. | As per provision of the Indian Contract Act, 1872, when an agreement is discovered
to be void or when a contract becomes void, any person who has received any
advantage under such agreement or contract is bound to restore it or to make
compensation for it to the person from whom he received it.

Mr Jhuth entered into an agreement with Mr Such to purchase his (Mr Such's) moéor
car for % 5,00,000/- within a period of three months. A security amquntoﬁ 20,90 /}
was also paid by Mr Jhuth to Mr Such in terms of the agreement. After completion o

purchase the car in terms of the agreement. Even after the lapse of another three-

=88 588 0402 support@escholars.in
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s =

month period. Mr Jhuth ne
the lapse of another six
the motor car. He also d
Such.

[ hC Vﬂl.(“ty of lhe Cj:li n ma ) t f
1 c i
\ 1 ("C y M lhu h. 1 lhe motor ca WOUI(I have GESt Y

ither re

moml?: !ras.poncled to Mr Such nor to his phone calls, After

ethandel t'Jhuth contract Mr Such and denied purchasing
anded back the security amount of Rs. 20,000/ from Mr

by accider ithi
& nt }mthm the three month’s agreement period

The contract is not void

Therefore, Mr Such can rcMr Such is not responsible for Mr [huth’s negligence.

cind the contract and retain the security amount since 1

the secur igy jS not a l)E efi Vv S¢€ Ly th e
. -2 MUV o U¢ 1efit r i is 05 i .
( bi 5 - recei Ed_‘_ It 1S a securit I at the ur ha SEr W uld f | l

and is anci
dnd is ancillary to the contract for the sale of the Motor Car.

In the second sij OB Fhe S aaye b
situg 5 AOTEE
uation, the agreement becomes void due to the destruction of the

Motor Car, ichi I
ar, which is the subject matter of the agreement here. Therefore, the security

::{::3: :’:; (‘;“e in May 2016. (ii) 35,650, which was due in August 2018 (iii) X 9,680,
as due in May 2019. Mr Murari made the payment on 15t April 2020 as below

| J with_out any notice of how to appropriate them:
|) A cheque of ¥ 9,680
i) A cheque of X 15,000.

\. amount receive v ot )
N \ e | eceived by Mr Such is required to be refunded back to Mr Jhuth.
52 Mr Murari owes pavm: o Tt
’ I Murari owes payment of 3 bills to Mr Girdhari as of 315t March 2020. (i) ¥ 12,120, 4

Advice under the provision of the Indian Contract Act, 1872. (ICAI-SM)
Ans. | As per the provision of the Indian Contract Act, 1872, the performance consists of 1
payment of money, and there are several debts to be paid, the payment shall be

pavment. In default of the debtor, the creditor has the option of the election, and in
the default of either, the law allows appropriation of debts in order of time.

' Fact of the case:
Mr Murari owes payment of 3 bills to Mr Girdhari as of 315t March 2020. ¥ 12,120,

which was due in May 2016, 35,650, which was due in August 2018 and 39,680,
which was due in May 2019.

| Conclusion: 1
A cheque 0f 9,680 can be appropriated against the debts which are due even though
5 |

the same is time-barred. Hence, Mr Girdhari can appropriate the same against the
debt of ¥12,120.
A cheque of ¥ 15,000 can be approp
the same is time-barred. Hence, Mr Girdh
debt of 12,120, which was due in 2016 and the b

due in August 2018. e ! |

|
T' “All contm_cmt all agreements are not contract”. Comment. 3
(ICAI-SM)

" Ans. | An agreement comes into existence when one party makes an offer to the other

party, and that other party gives his acceptance to it.
A contract is an agreement enforceable by law. It means that to become a contract,

ive ri Af - ement is incapable of
an agreement must give rise to on. If an agre nt is incapa

a legal obligati
creating a duty enforceable by law, it isnota contract. 1
All agreements are not contract: When there Is an

riated against the debt which is due even though
ari can appropriate the same against the 1
alance against ¥ 5,650, which was

agreement between the parties

and do not intend to create a legal relationship, it is not a contract.
€ ,—2___4______.__—‘—-—._‘ ; |
1l contracts are agreements: For a contract, there must be two things (a) an
iy Jaw, Thus, the existence of an agreement isa pre-

5 nd (b) enforceable b { :
agreement2 a contract, Therefore, it is true to say that all contracts are 1

requisite existence of

iireeTvenct;n say that there can be an agreement without it becoming a contract, but
us, we
we can’t have a

nt.

contract withoutana ree
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Sale of Goods Act, 1930

———

71‘“"‘-—-__
T/V_Ha;l'—n_r;}.ﬁoi-diif'lb-r('l{c& between a '-('rm(li[i_ﬂn' |Elii‘/\/_1?“lian_h"___-—____"_““-—\\
g a 'Co E 2 ty" in a contract of sala? ~
Also, explain, when shall a ‘breach of condition’ be treated as ‘breach of warranty’ !
under the Provision of the Sale of Goods Act, 19307 '
) B ey 7 : __(RTP May 2021, RTP Nov. 2020, Jan. 2021)
Difference between Condition and Wa rranty 1_—‘-_1""‘““"‘“
| Basls T Condion T _ Warranty ———|
Main A condition s a  stipulation | A _Qaﬁ'sﬂm
purpose essential to the main purpose of | collateral to the main purpose
the contract, of the contract.
‘Breach  |In the breach of the condition, | Breach of warranty, the||
the contract can be repudiate or ﬂg&.leuﬂm_m_im
the damages can be claimed or | damages only,
both. 1
Treat Breach of condition may be | A breach of warranty cannot be
treated as a breach of warran tv. | treated as a breach of condition
According GES;EM%W@?@E{E&E Act, 1930, a breach of condition may
be treated as a breach of the warranty in the following circumstances:
i) Where a contract of sale is subject to any condition to be fulfilled by the seller, 15
the buyer may wajve the condition, tedefng con fr Juan ]
- m/ ii) Where the buyer LIELLS_I__(QIQ_L the breach of condition as a breach of warranty. 1
_+1iii) Where the contract of sale is non-severable, and the buver 1(_135 accepted the %
gp]:iiéﬂm whole goods or any part thereof. he car = q i fot Resadmung -
patps iv) Where the fulfilment of any condition or warranty is excused by law by reason of 1%
impossibility or t:)thellrise, _[and Mm—“‘tfé%ﬂtdﬁmﬁﬂ
e L TIOF
2 “A non-owner can convey better title to the bonafide purchaser of goods for value”. 5
Discuss the cases when a person other than the owner can transfer title in goods as
per the provisions of the Sale of Goods Act, 19307
(Nov. 2020, May 2019, RTP May 2020, ICAI SM)
Ans. | As per the provision of the Sale of Goods Act, 1930, A non-owner can convey better
title to the @nggl__e_purclmgq of goods for value” in the following case;
1) Salebya mercantile agent: A sale made by a mercantile agent of the goods for 1
the document of title to goods would pass a good title to the buyer if:
1) He was in possession of the goods or documents with the consent of the
| ii) Ifthe sale was made by him when acting in the ordinary course of business
a5 a mercantile agent,
iii) The buyer had acted in good faith and has at the time of the contract of sale,
‘ o notice of the fact that the seller had no authority to sell.
| 2) Sale by one of the joint owners: If one of several joint owners of goods has the 2
| sole possession of them by permission of the co-owners, the property in ﬂ'.le o
Boods is transferred to any person who buys them from such joint owner in L,_;ﬂ

8888880402 support@escholars.in
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ood fait
g faith and has not at the time of the contr

has no authority to sel] act of sale notice that the seller

3) Sale by a Person in possession

- S, u s
acquire a good title o the Sson vouekible cr T i 221

possession of the goods unngOdS o 0y@ selleruiospe S el o8
. er g T i on
fraud, misrepresenta P i

resentati "undue inf '
been rescinded unti tI:Lnt?] umji'u;;—n*l_ﬂuence provided that the contract had not
e time of the sale,
4) Sale by one who has
thereof: If

S Detaon aj:tually sold the goods but continues in possession
or of the docum-e t “‘? il ods but continues tobe in possession of them
ents of title t a . N
R e ahs e f'“‘» to them, he may sell them to a third person, and if
previsis cal ains delivery thereof in good faith and without the notice of the
o ous sale, he would have good title to them
ale by b ; aini : '
v;stEd}’i“lll)_rel obtaining possession before the property in the goods has
Srei dllm. Where a buyer, with the consent of the seller, obtains possession
s eoods he mi
SrEm tﬁs‘;" s, he may sell or pledge or dispose of the goods to the third person.
ec -0 estoppel: When the owner let the other person sell his goods, and the
owner does not deny his authority to sell those goods
7 : i = . ;
) Sale by an unpaid seller: When an unpaid seller has exercised his right of lien
or stoppage in transit r S i
ppage ‘11_1 transit resells the goods, the buyer acquires a good title to the
goods as against the original buyer.
8) Sale under the provisions of the other Acts:
i) Sale by an Official Receiver or Liguidator of the company.
ii) Purchase of goods from a finder of goods.
iii) A sale by Pawnee can convey a good title to the buyer.

5)

15

iz

What is the doctrine of “Caveat Emptor”? What are the exceptions to the doctrine of

“Caveat Emptor”?
(Nov. 2020, Nov. 2018)

Ans.

As per the provision of the Sale of Goods Act, 1930, the doctrine of ‘Caveat Emptor’
means ‘Let the buyer beware’. When the seller displays their goods in the open
market, it is for the buyers to make proper selection or choice of the goods. If the
goods turn out to be defective, the buyer cannot hold the seller liable. The sellerisin

no way responsible for the bad selection of the buyer. The seller is not bound to

disclose the defects in the goods which he is selling,
Exceptions to the rule of ‘Caveat Emptor”:

1) Fitness as to guality or use: Where the buyer makes known to the seller the
__-——-—'—'-"__-.-' . -~
particular purpose for which the goods are required, so as to show that he relies

on the seller’s skill or judgment and the goods are of a description which is in the
rse of seller’s business to supply, it is the duty of the seller to supply such

cou
goods as are reasonably fit for that purpose.
or brand name: In a case where the goods are

; urchased under , s ox
2) AME, there is no implied condition

purchased under its patent name or br
i rticular purpose.

he goods shall be fit for any par ) |

thatdts sogld by description: Where the goods are sold by description, there is an
i 'Gool'ed condition that the goods shall correspond with the description. If it is not
impli _

eller is responsible. -

S uality: Where the goods are bought by description from
s in goods of that description, there is an implied condition that

4) Good
¢ merchantable quality. The rule of Caveat Emptor is not

a seller who deal

the gdods shall be o
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ch ought to have not been revealed by org;
examination. AR

5) Sale by sample: Where the goods are bought by sample, this ryle of
Emptor does not apply if the bulk does not correspond with the sample

6) Goods by sample as well as description: Where the goods are bought by sample
as well as description, the rule of Caveat Emptor is not applicable in case the

goods do not correspond with both the sample and description or either of the

condition.

Trade Usage: An implied warranty or condition as to quality or fitness for 4

particular purpose may be annexed by the usage of trade, and if the seller

deviates from that, this rule of Caveat Emptor is not applicable,

8) Seller active : IS guj AL

Caveat

7)

of : Where the seller sells the
goods by making some misrepresentation or fraud, and the buyer relies on it or

when the seller actively conceals some defect in the goods so that t
not be discovered by the buyer on a reason
Caveat Emptor will not apply. In such
contract and claim damages.

he same coyld
able examination, then the rule of

a case, the buyer has a right to avoid the

Mr Amit was shopping in a self-service Eﬁermark
drink from a shelf. While he was examining the bottle, it exploded in his hand and
injured him. He files a suit for damages against the owner of the market on the ground

of breach of condition. Decide under the Sale of Goods Act, 1930, whether Mr Amit
) would succeed in his claim?

(RTP May 2020)

‘_*_‘—\‘-—-_;_‘—*———\___
applicable. But where the buyer has examined the goods, this rule sp Il
the defects were such whi >Hall apply if

———

et. He picked up a bottle of cold 3

} Ans. | As per the provision of the Sale of Goods Act, 1930, which states that where goods are

| bought by description from a seller who deals in goods of that description. there isan

f implied condition that the goods shall be of merchantahle quality. Though the term

‘merchantable quality’ is not defined in the Act, it means that in the present case, the
[ bottle must be properly sealed. In other words, if the goods are purchased for self-
use, they should be reasonably fit for the purpose for which it is being used.
Facts of the case;
Mr Amit was shopping in a self-service Supermarket. He picked up a bottle of cold
drink from a shelf. While he was examining the bottle, it exploded in his hand and

injured him. He files a suit for damages against the owner of the market on the ground
of breach of condition,

Conclusion:

On an examination of the bottle of cold drink, it exploded and injured the buyer. Mr

Amit would succeed in a claim for damages from the owner of the shop.
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/hat are the figis—ro—
What are the vights of the

B i buyer against 1 —
contract under e Sale of Goads Aft 1;'3{?;8 -

the seller commits a breach of

Ans. If the qﬁﬁeﬁ&ﬂ?ﬁﬁ'ﬁ b (RTP May 2020)

TeACh Of Cor s e L ) 1 :
the seller: Ot contract, the buyer gets the following rights against
“-l‘lelivery: Where the seller

= = 1/2
S to the buyer, the buyer m

wrongfully neglects or refuses to
delivery. ay sue the seller for damages for non-
Suit for Specific perfory
contract of sale,

nance: Where the seller commits of breach of the
: I'can appeal to the court for
I for specific perform

the x ?
he buye a specific performance. The

ance only when the goods are ascertained or

court can orde
Specific.
) 3) Suit for breach of warr
the seller, or where
! warranty,

anty: Where there is a b

the buyer elects to treat

the buyer is not entitled to

J breach of warran ty. But he may:

¥ Set up against the seller the
extinction of the price: or

v~ Sue the seller for damages for breach of warranty.

Repudiation of the contract before due date: where either party to a contract
\ of sale repudiates the contract before the date of delivery, the other may either
| treat the contract as subsisting and wait till the date of delivery, or he may treat
| the contract as rescinded and sue for damages for the breach.

Suit for interest: nothing in this Act shall affect the right of the seller or the buyer
to recover interest or special damages, in any case whereby law interest or
( special damages may be recoverable, or'to recover the money paid where the
consideration for the pavment of it has failed.

In the absence of a contract to the contrary, the court may award interest at
such rate as it thinks fit on the amount of the price to the buyer in a suit by him
for the refund of the price in a case of a breach of the contract on the part of the
seller from the date on which the payment was made.

reach of warranty on the part of
a breach of condition as a breach of
reject the goods only on the basis of such

Ya

breach of the warranty in diminution or Vs

= e it forms” under the Sale of Goods Act, 1930.
Explain the term “Delivery, and it fo (May 2018)

As per the provision of the Sale of Goods Act, 1930, delivery means voluntary transfer

i s pers ther. Delivery of goods may be by doing
of possession from one person to ano ry

thing which has the effect of putting the goods into the possession of the buyer or
anythi 2

any person authorized to hold them on his behalf.

Forms ot'delive{-Y’ . When the goods are physically delivered to thg buyer.
e D‘il'lvveel?;livery- When it is affected without any change in the custody or
tructi :
2) g&ﬁ:i possession of the goods. i TR e
i i . When there is a delivery of a thing in .

Symbel De“"‘_?"}’- livery of goods in the course of transit may be made _by
soethingeles o s ]:n ts of title to goods like a bill of lading, railway receipt
hantipniee ;l’esdot’:;:’; key ofa warehouse containing the goods is handed over
or delivery order

3)

to the buyer.
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5 What is an implied W?lI‘!RGmszﬁ?e_tlm‘irus_typégafIE})I_Jé_(l_WaiT,-

| Ans. | Tmplied warranties; s e (RTP May 202,
< 1L1s a warranty which the law implies into the

In other word, it js the stipulation which has not been included in t-h(,-

in_express words. But the law presumes that the parties have

anties?
0, M_a y 201 9)
o nl::a;_l':éi:;:ilé A
contract of sale

incorporated it intn
their contract. |t will be interesting to know that implied warranties are reg Int(.y
every contract of sale unless they are expressly excluded by the express agreement
of the parties.
As per the provision of the Sale of Goods Act, 1930 discloses the following implied
warranties:
1) Warrantyas to undisturbed possession: if buyer pay some damage due
exercised by the seller than the buyer can claim for damages to the seller,
2) Warranty as to the non-existence of encumbrances: Ifany type or'linhllity in
the goods then buyer insist to pay such liability to buyer, but it is not so, then can
claim the damage by the buyer.
3) Warranty as to quality or fitness by the usage of trade;
i) Seller ordinary used in goods
ii) Buyer not belief in seller's skil]
iii) Buyer described his concern
4) Disclosure of dangerous nature of goaods: If any type of dangerous, it should
be disclosed by the seller.

to past

= —_— 1

l
8 ' What are the consequences of “destruction of goods” under the Sale of Goods Act,
} 1930, where the goods have been destroyed after.the agreement to sell but before the
sale is affected?
(RTP Nov. 2020, RTP May 2021)

www.escholars.in

Ans. | Destruction of Gaoc‘gtasmnces:

’ 1) As per the provision of the Sale of Goods Act, 1930, a contract for the sale of

specific goods is void if at the time when the contract was made; the goods

without the knowledge of the seller, perished or become so damaged as no longer

to answer to their description in the contract, then the contract is void ab intio.

This provision is based on the rule that where both the parties to a contract are

under a mistake as to a matter of fact essential to a contract, the contract is void.

2) As per the provision of the Sale of Goods Act provides that an agreement to sell

specific goods becomes void if subsequently the goods, without any fault on the

part of the seller or buyer, perish or become so damaged as no longer to their
description in agreement before the risk passes to the buyer.

3) Itmay, however, be noted that the provisions apply only to specific goods and not

o unascertained goods. If the agreement is to sell a certain quantity of

unascertained goods, the perishing of even the whole quantity of such goods in

g__L Possession of the seller will not relieve him of his obligation to deliver the goods.

‘_" 588 888 0402 support@escholars.in
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contract of sale.

A agrees to buy a ne -
s Y anewTV froma shop keeper for 230,000 payable partly in cash of

220,000 and partly
/ Aty in exchange for an old TV se i i
goods? Give reasons for your answer N

[ As per the provision of s eo———— (ICAI SM)
mo:)ey lfﬂ‘:;o;:i:‘:?n of the Sale of Goods Act, 1930, goods should be exchanged for
; : ds are excha . ¢ :
considered as a barte © exchanged for goods. It will not be called a sale. It will be

However, a contract for the transfer of movable property for

a (1(‘. 1llil'(:‘ i)]‘[Ct |h’1ya l l! art i YOS a
2 AU =1 2vL Pd Jle l- ar |V n 8 )fl 5 al d i ih i
S ]] . . 0 5 J ., par “y 1 Ca.":vh Is hE‘ld to be a contract o

Fac fthe case:

The ne SOt A e 4
.‘l: _“(‘W TV set is i'l[f_!,lt@d to be sold for 330,000 and the price is payable partly in
exchange for the old TV set and partly in cash of %20,000.

onclusion:

The new T\f set is agreed to be sold for ¥ 30,000 and the price is payable partly in
exchange for the old TV set and partly in cash of X 20,000. So, in this case, it is a valid

112

1%

Mr T was a retailer trader of fans of various kinds. Mr M came to his shop and asked
for an exhaust fan for the kitchen. Mr T showed him different brands, and Mr M
approved of a particular brand and paid for it. A fan was delivered to Mr M's house;
at the time of opening the packet, he found that it was a table fan. He informed Mr T
about the delivery of the wrong fan. Mr T refused to exchange the same, saying that
the contract was complete after the delivery of the fan and payment of the price.
i) Discuss whether Mr T is right in refusing to exchange as per provisions of the
Sale of Goods Act, 19307

ii) What is the remedy available to Mr M?
(RTP May 2021, Jan. 2021)

Ans.

As perithe provision of the Sale of Goods Act, 1930, where the goods are sold by
sample as well as by description, the implied condition is that the goods supplied shall
correspond to both the sample and the description. In case the goods do not

correspond to both with the sample or with the description or vice versa or both, the

buyer can repudiate the contract.
Also, when the buyer makes known to the seller the particular purpose for which the

goods are required, and he relies on the judgement or skill of the seller, it is the duty
of the seller to supply such goods as are reasonably fit for that purpose

The facts in the case:

Mr T was a retailer trader of fans of various kinds, Mr M C.&'!l-ne to his shop and asked
for an exhaust fan for the kitchen. Mr T showec‘i him dltre?‘ent brands, ar'ld Mr M
Jnproved of a particular brand and paid for it. A fan was delivered to.Mr M’s house;
Zfﬁhe time of opening the packet, he found that it was a table fan. He informed Mr T

bout the delivery of the wrong fan. Mr T refused to exchange the same.
a

RIS : ad revealed to Mr T that he wanted the exhaust fan for

; i se, Mr M h g
. ARthe gVl ble fan delivered by Mr T was unfit for the purpose for

itchen. Since the ta
th}f‘ kII1LMr M wanted the fan, therefore, T cannot refuse to exchange the fan.
whic

Y
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ﬁn) In the present case. the remedy available

to Mr M js t'hat_ﬁi".?*'-‘*‘ﬁ
contract or claim g refund of the price paid by him, op hce Lnl*:n;l:her.].escmd o |
b . B‘-ﬂﬁl_c—e,il__\i\iﬂl,lhﬂ_‘ﬁlﬂ he wanted, - e [
= N X M5 wary L ) =3 7__7_‘_‘_1_‘_1_-_'_‘__
11 I sold a machine to K. K gave a cheque for the paymen lifﬁi}ﬁ_ﬂﬁﬂﬁvmmx
But | handed over 4 delivery order to K. K sold the goods to g based on the del:‘vr:d‘ :
order. | wanted to exercise his right of lien on the 8oods. Can he dq SO under tlz
Provisions of the Sale of Goods Act, 19307

e S BT u LR AUVTTRY —— LT Al (lCAlsM]
Ans.j As per the provision of the Sale of Goods Act, 1930, The right of lien and st

- ; _ " OPpage in
transit is meant to protect the seller. These will not be affected £ven when the byyer
has made a transaction of his goods which were with the selle

r under the liep, But
under two exceptional cases, these rights of the seller are affected-
1) When the buyer has made the trar
Z2) When the buyer has made the transaction base
| of lading, railway receipt or a delivery orde
| Facts of the case:

| } I sold a machine to K. K gave a cheque for the
! | But | handed over a delivery orde
| ‘ order. | wanted to exercise

| Co ion:

1saction with the consent of the se|er

d on documents of title such as bij|
r etc,

payment. The cheque was dishonoured.
I'to K. K sold the goods to R based on the delivery
his right of lien on the goods.

{ # In the present case, ] is entitled to exercise the right of lien, but his

right of lien defects
{ { because he has given the document of title to the buyer. The buyer has made 2
‘ | transaction of sale based on this document of title to the buyer, and the buyer has

.' J made a transaction of sale based on this document. So, R, who has purchased the
machine from K, can dem

an and the deliverv.of the machine,
| ————— —C VeIV ol the machir

|
{ 12 ’ A, who is an agent of aTnGxeT',T}H_({ obtained the

goods from the Railway Authorities

‘ ‘ and loaded the goods on his truck. In the meantime, the Railway Authorities received
l | @ notice from B, the seller, for stopping the goods in transit as the buyer has become
| } insolvent. Referring to the provisions of the Sale of Goods Act, 1930, decide whether
( \' the Railway Authorities can stop the goods in transit as instructed by the seller?

| (ICAI SM)
930, the right of stoppage of goods in %
goods after the seller has parted with the
rregains possession of the goods.
an unpaid seller when he has lost his right of lien over the
goods because the goods are delivered Lo a carrier to take the goods to the buyer, This
right is available to the unpaid seller only when the buyer has become insolvent. The
conditions necessary for exercising this right are:
1) The buyer has not paid a total price to the seller.
2) The seller has delivered the goods to a carrier, thereby losing his right of lien.
3) The buyer has become insolvent.
4) The goods have not reached the buyer; they are in the course of transit.

.

As per the provision—oTth_e_SalToﬁchs Act, 1
transit means the right of stopping the
goods. After that, the selle
This can be exercised by

h3

S S S

A, who is an agent of a buyer, had obtained the goods fi

'om the Railway Authorities
and loaded the goads on his truck. In the

|
meantime, the Railway Authorities received 1 ' i

— -

]
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a notice from B, t
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e seller, for st i
= ’ (0] &
insolvent. PPINg the goods I transit as the buyer has become

Y authorities ¢4

has loadeg th
- e go
means railway authorities p i

transit comes to an end when

Nnot stop goods because the goods are
ave given Mmg—aggﬂt_om_ump That

Possession of the goods to the buyer, The
the buyer gr pjs ent takes possession of the

! : 4 certain price p
- .
payment in respect of the same Was not received on th '

and lying in the godown of Mr g,
found to be in order. Later on, the

receiving cash, My g asked Mr H g

the issue of an invoice, but
atday. The goods were packed
The goods were inspected by H's agent and were
dues of the goods were settled in cash. Just after
1at goods should be taken away from his godown
purchased by him. After one day, since Mr H did

S, Mr G kept the 8oods out of the godown in an open
were damaged,

(Nov. 2018)

As per the provision of the Sm when the seller is ready and
willing to deliver the goods and requests the buyer to take delivery, and the buyer
| does not within a reasonable time after such request take delivery of the goods, he is
| liable to the seller for any loss occurred by his neglect or refusal to take delivery and
/ ' also for a reasonable charge for the care and custody of the goods.

! ’ The property in the goods passes to the buyer at a point of time depending upon

ascertainment, appropriation and delivery of goods. Risk of loss of goods prima facie
follows the passing of property in goods. Goods remain at the seller's risk unless the

property therein is transferred to the buyer, but after the transfer of property therein
J to the buyer, the goods are at the buyer's risk whether delivery has been made ornot.

In the given case, since Mr G has already intimated Mr H that he wanted to store some
other goods and thus Mr H should take the delivery of goods kept in the godown of
Mr G, the loss of goods damaged should be borne by Mr H.

If the price of the goods would not have settled in cash and some amount would have
X Pendmg then Mr G will be treated as an unpaid seller, and he can enforce the

en ’ < = : '
f enougng rights against the goods as well as against the buyer personally:
0

) Where undera contract of sale, the property in the goods has passed to the buyer
1 e

he buyer wrongfully neglects or refuses to pay for the goods according to the
e buyer wrongiully ; " .

and t f the contract, the seller may sue him for the price of the goods.
terms o ]

ice | i i ective
price is payable on a certain day irresp
act of sale, the pric
under a contr

7 Wheje and the buyer wrongfully neglects or refuses ay such price, the
of delivery,

. .

i the contract.
t been appropriated to
d the goods have no
passed an
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As per the provision of the Sale of Goods Act, 1930, rules to regulate the saja of the

auction are: -

1) Goods are sold in lots: Where goods are put up for sale in lots, each Iot js
brima facie deemed to be sy bject to a separate contract of sale.

2) Completion ofthe contract of sale: The sale is complete when the ductioneer
announces i,l:_s__c_ofn_l_p_lgli_o_l__}Wby_t,lleiiil_o;f'_the hammer or in any other customary

manner, and until such announcement is made, any bidder may retract from
his bid,

3) Right to bid may be reserved: Right to bid may be reserved expressly by or
on behalf of the seller, and where such right is expressly reserved, but not
otherwise, the s_eﬂgl;_ummmm\_guuibehalf may bid at the auction.

4) When the sale is not notified by the seller: When the sale is notified to be
subject to a right to bid on behalf of the seller, it shall not be lawful for the
seller to bid himself or employ any person to bid at such sale, or for the
auctioneer knowing]y to take any bid from the seller or any such person, and
any sale contravening this rule may be treated as fraudulent by the buyer,

5) Reserved price: The sale may be notified to be &Mga_tgm,ggﬂ

price.

6) Pretended to bid: If the seller makes use of pretended bidding to raise the
brice, the sale is voidable at the option of the buyer.

- ~ - M - - 1 _'- 1 i
A agrees to sell certain goods to B on a certain date on 10 days credit. The period of

10 days expired, and goods were still in possession of A. B has also not paid the price
of the goods. B becomes insolvent. A refuse to deliver the goods to exercise his right
of lien on the goods. Can he do so under the Sale of Goods Act, 19307

(ICAI SM)

mJn

F=

as per the § i |
6

-\i\

Mark
for

Each
Poing

As per the provision of the Sale of Goods Act. Igﬁljnrovides that the unpaid seller

who is in possession of the goods is entitled to exercise the right of lien in the
U1 LNE goods | ———— =4 LISE the right of lien

following cases:

1) Where the goods have been sold without any stipulation as to credit
2) Where the goods have been sold on credit but the term of credit has expired
3) Where the buyer has become insolvent even though the period of credit has not

yet expired.

Facts of the case:
A agrees to sell certain goods to B on a certain date on 10 days credit. The period of
10 days expired, and goods were still in possession of A. B has also not paid the price
of the goods. B becomes insolvent, A refuse to deliver the goods to exercise his right
oflien on the goods.
Conclusion;

A has agreed to sell certain goods to B on credit 10 days. The period of 10 days has
expired. B has neither paid the price of goods nor taken the ossession of goods. That
means the goods are stil| physically in possession of A, the seller. In the meantime, B,

the buyer has become insolvent. In this case, A is entitled to exercise the right of lien

-

expired without any payment of the price by the buyer.

on the goods because the buyer has become insolvent and the term of credit haiu

DAL NOTE support@escholars.in




~
7

 Ans. | As per the provision of o ———
I 10N of the S3]e of Goods Act, 1930, an unpaid seller has a right to 1
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Suraj sold his car t
ar to Soh; -
paid ¥ 25,000 ang to()k]j: fo_l ¥_75-UUO- After inspection and satisfaction, Sohan 4
ottt g momhl- : SSession of the car and promised to pay the remaining
SiE ground that i o later on, Sohan refuses to give the remaining amount on
: < ar was not ip s "
available to him against Sohan 800d condition, Advise Suraj as to what remedly is

___(1carn Sﬂ RTP Nov. 2020, RTP Nov. 2019)

institute a suit for ric i : !
i) Where uﬁile_%ghu e
- “I"a contract of sae . i
Bilyer, sndie - ct of sale, the Property in the goods has passed to the
Sellerrn: SUYEL wrongfully neglects or refuses to pay for the goods, the
i 1ay sue him for the price of the goods
ii) Where under 4 contract of sale, the price i abl ertai
irTespective of deit . ) price is payable on a certain day
o C—_Lh ;‘_[L_‘T_I_,,____y_gfy, and the buyer wrongfully neglects or refuses to pay
|| !f tl ,IV X : “? b_o“er may sue him for the price. It makes no difference even
| 18 I-‘l.ODE’I ty in the goods has not passed and the goods have not been
dppropriated to the contract, '
' Facts ofthe case:
|‘ ;jlsd;) s((;]d his car to Sohan for X75,000. After inspection and satisfaction, Sohan paid
_ l, 00 and took possession of the car and promised to pay the remaining amount
within a n ; later i i ini
i LI, 1onth: |1'[E‘l' on, Sohan refuses to give the remaining amount on the ground
| that the car was not in good condition,
[ Conclusion:
) This problem is based on the above provisions. Hence, Suraj will succeed against
[ Sohan for recovery of the remaining amount. Apart from this, Suraj is also entitled to:

| 1) Interest on the remaining amount.
‘l 2) Interest during the pending of the suit.
| 3) Costs of the proceedings,

14

17 i Ram sells 200 haILToficIthc?‘hyam and sends 100 bales by lorry and 100 bales by
| Railway. Shyam receives delivery of 100 bales sent by lorry, but before he receives

| the delivery of the bales sent by the railway, he becomes bankrupt. Can Ram exercise

| the right of stopping the goods in transit?
| (ICAI SM)

1'%

| . = .
Ans. As per the provision of the Sale of Goods Act, 1930, dealing with the right of stoppage
of the goods in transit available to an unpaid seller, the right is exercisable by the

seller only if the following conditions are fulfiled.

i) The seller must be unpaid
ii) He must have parted with the possession of goods

transit

iii) The goods must be in
iv) The buyer must have become insolvent
v) The right is subject to the provisions of the act.

i fliccage 100 bales by lorry and 100 bales by
sof ¢ ro Shyam and sends 100 bales by lorry
Hamn selfs 20 bales of glifige 208 nt by lorry, but before he receives

i 5 -eceives delivery of 100 bales se
L e railway, he becomes bankrupt.

the delivery of the bales sent by th

FEEEXN
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Conclusiop: s

In the ase ; ;
o Present cage. Ram being stil| Unpaid, can stop the 100 bales of cloth sent
HlWay as these goods are still in trangj;. €Nt by

2
— 1L
—

State the Various essential ele:}r&u‘s involve

e e
_ d in the sale of un
their 4ppropriation.

dscertaine Boods ang

] Nov, 2019,

As per the Provision of EHE—SFIFL—IFE}JBIEKct—'._l_gﬁfal_)proprfati?n of goniﬁiiﬂigg
the selection_gf;gggglg With the intention of L_IS_im;_tl_lgm‘iJlﬂlG_Il@iQm_ﬂﬂC_@_gf@_g
fontract and with the JDLILL@LQ@M&QLQM_U&’QEME_“Q[- The essentials are,
1) There is a contract for the sale of Lm_a_@geﬂ_a_i,!]_Q_(_LQJ'_fLJLU_E.C‘_gQQdS-
2) The 8oods should conform

to the giﬁg@grigt_ignfancl_qggli_ty stated in the contra
3) The 8oods must be jn 4 Qg[Lv_e‘Lai)Lc_sigltg.

4) The 8oods must pe y11cgmi_|‘tltj_ngﬂg (as clistinguished from an int
appropriate) appropriated to the contract either by de
dgent or the carrjer,
5) The appropriation must be made by:

| .. the seller with the dssent of the buyer, or
( ii. the buyer with the assent of the seller.
6) The assent may be express or implied.

The assent may be given either before or after appropriation.

ention to
livery to the buyer or hig

ey _ UL B )
State the essential elements of @ contract of sale under the Sale of Goods Act, 1930

(RTP May 2021, RTP May 2020)
Ans. JI As per the provision of the Sale of Goods Act, 1930, the following elements must co-

|' | 1) There must be at least two parties,
. ‘ 2) The subject matter of the contract must Necessarily be_goods,
3) Apricein money (not in-kind) should he paid or promised.

| 4) A transfer of Broperty in goods from the seller to the buyer must take place.

f [ 5) A contract of sale must be absolute or conditional,

‘_L-'_—ﬁ_
What are the rights of an unpaid se
19302

ller against goods under the Sale of Goods Act,

(Nov. 2019)
aid seller has the following

As per the provision of the Sale of Goods Act, 1930, the unp
_rights against the goods: -
1) Seller’s Lien: Subject to the provisions of this act, the unpaid seller of goods who

is in possession of them is entitled to retain Possession of them untjl payment or Y2
tender of the price in the following cases-
i) where the goods have been sold without any stipula lon as to credit; va
ii) where the goods have been sold on credit, but the term of credit has ¥
expirad:
Xpi e

iii) where the buyer becomes insolvent.

|
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iv) The seller may exerci —
e nT"ny exercise his right of lien, notwithstanding that he in %
slon ol the goods as an agent or bailee for the buyer.

1 | | =
2) Right of Stoppage in T i
ransit: Subjec isi i
buyer of goods become insolvent jjt]l:xt " th‘e bl i A T
Sl G.,,-»-ﬂ possession of the goods has the ;'Tg'}lt oef ulnppapld ;e“er Citiau S TP i
% b A possession of the goods as long as they are in t]}n  chitbofiie cate e
: o ; > in the course of transit and may retain
| 1N~ them |:ml|| paid or tendered the price of the goods : :
| The right of stoppage in transit i ‘ g en
) L A e ansit is the extension of the right of lien because it Y2
T Lo regain possession even wh i
; ; : g Ssession en the s parved WiLil
) | the possession of the goods. iy et TN
| The ri F s age in transit i
) | _ ght of stoppage in transit is exercised in the following conditions only-
% | i) The seller must be unpaid. %
ii) He st have parted with t
| ) : must have parted with the possession of the goods. Ve
iii) The goods are in transit. i
i -ansit Z
% iv) The buyer has become insolvent. V2
6

(8

A s

S

Ms Geeta went to local rice and wheat wholesale shop and asked for 100 Kgs of
Basmati Rice. The shopkeeper quoted the price of the same as £125 per Kg, to which
she agreed. Ms Geeta insisted that she would like to see the sample of wh'at will be
provided to her by the shopkeeper before she agreed upon the purchase. The
shopkeeper showed her a bowl of rice as a sample. The sample exactly corresponded

to the entire lot.

The buyer examined the sample casually without noticing the fact that even though
the sample was that of Basmati Rice, but it contained a mix of long and short grains.

The cook, on opening the bags, complained thatifthe dish is prepared with these rice

would not taste the same as the quality of rice was not as per the requirement of the
dish.

Now, Ms Geeta wants to file a suit of fraud against the seller, alleging he of selling a
mix of the good and cheap quality of rice. Wwill she be successful?

Decide the fate of the case and options open to the buyer for grievance redressal.
What would be your answer in case Ms Geeta specified her exact requirement as to

the length of rice?
(Nov. 2019, ICAI SM)

le of Goods Act, 1930, in a contract of sale by sample,

Ans.

As per the provision of the S

there is an implied condition:
1. the bulk shall correspond with the sample in the quality;

2. the buyer shall have a reasonable opportunity of comparing the bulk with the

sample.
defect rendering them un-merchantable, which

Also, the goods shall be free from any

would not be apparent on a reasonable examination of the sample. This condition is
h regard to defects that could not be discovered by an ordinary

ds. But, if the defects are latent, then the buyer can avoid the

applicable only wit
examination of the goo

contract.

)
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Ms Geeta Went to local pjce
Basmati Rice. The shopke
she agreeq, Ms Geet
Provided to her by
shopkeepershowe
to the entire

and

a insisted th

lot, The buyer
that even though the sample was
and short grains. The cook,
Prepared with these
per the requireme
the seller, alleging he of se
| Conclusion:

Mrs Geeta cannot file a suit of fi-
| 800d and cheap qua|
| | ordinary examin:

exam

rice

| 8rievance and redre
( [ If Mrs Geeta
| she was shown must co
quality or length had m
t lamages.

ssal.

rrespond t
ismatched

|

22 | Wh@!TLﬁaTtEIT;EJ‘E?eﬁ(EfE(E
| Sale of Goods Act? Can he exercise
passed to the buyer? Whe
’ after he has oht
e e
| Ans. | As per the provision of the s

; Qigg@imglilmgaymgrﬂ o
/ ‘| who is in possession of then
1) The goods have be
’ 2) The goods have
3) The buyer becomes insolvent.
The unpaid seller can exercise
of the buyer, He can exercise his r
agent or bailee for the buyer.,
Termination of lien:
i) When he delivers the goods
transmission to the
ii) When the buyer or |
Yes, he can exercijse

of goods from the court,

buyer with
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been sold on ¢
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An unpaid seller loses his right of

his agent lawfully obtaing possession of the goods,

his right of lien
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support@escholars,in

wheat wholesale shop and

dame

asked for 100 Kgs of
as 3125 Per Kg, to which
the sample of what wil| be
agreed upon the purchase. The
as a sample. The sample exactly corresponde
ined the sample casually withoyt noticing the fae¢
that of Basmati Rice, but it contained a miy oflong
d that if the dish is
as the quality of rice was not as
a wants to file a suit of frayg against
ap quality of rice,

fore she

ags, complaine
same

alleging him of selling a mix of

rice can be discovered through
ta does not haye any option available for

ntas to the len
o the bulk in terms of
the sample, Mrs Gee

gth of rice, then the sample
quality and length both. If the
ta would sue the seller for the
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(ICAI SM)
aright to retain Dossession

e unpaid seller of the goods
e:
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redit, but the term of credit has
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— o3 A delivered a horse to B on

those 5 tables which he ha
\‘ accepted by him, s0 the buyer becomes liabl

www.escholars.in

asale and returm T
should try the horse for g days and eturn basis, The agreement provided that B 3
4ys and re : :

o 2 A turn if ke 1 ;
day, the horse died without the f N ifhe did not like the horse, On the third

i = ault of B, =
price. Can he recover the price? A files a suit against B for the recovery of

i (ICAI SM)

» 1930, the risk follows the ownership. | 1

asis, goods .
goods custody transfer, but ownership is not

As per the provision of the Sale of Goods Act
Under the sale on an approval b
transferred.

Facts of the case:
A delivered the horse to B on a sale or return basis. It deci
B will try the horse for eight days, and in ¢ l ”d gy OO -
- ays, ase he does not like it, | i
s i : e , he will return the
hlo to owner A. But on the third day, the horse died without any fault of B. the ti
given by seller A to buyer B has not expired yet e e < ke
In th_e present case, the ownership of the horse still belongs to seller A. B will be 1
considered as the owner of the horse only when B does not return the .horse to A
\-\n‘th_m th? stipulated time of 8 days. The suit filed by A for the recovery of price from
B is invalid, and he cannot recover the price from B

24 The bluyer took delivery of 20 tables from the seller on a sale or return basis without 4
examining them. Subsequently, he sold 5 tables to his customers. The customer
lodged a complaint of some defect in the tables. The buyer sought to return tables to
the seller. Was the buyer entitled to return the tables to the seller under the
provisions of the Sale of Goods Act, 19307
(ICAI SM)
As per the provision of the Sale of Goods Act, 1930, in case of goods on an approval
basis, the property in goods passes from the seller to the buyer
i) When the person to whom the goods are given either accepts them or does
an act that implies adopting the transaction.
ii) When the person to whom the goods are given retains the goods without
giving his approval or giving notice of rejection beyond the time fixed for the

ase no time is fixed after the lapse of reasonable time.

return of goods and in ¢ e is fixed after

Facts of the case:
The buyer took delivery of 20 tables from th
examining them. Subsequently, he sold 5 tables to his customers. The customer

lodged a complaint of some defect in the tables. The buyer sought to returnt les to

Ans.

e seller on a sale or return basis without

the seller.
Conclusion:
In the present case, the buyer

those 5 tables which he has already sold to his custo :
e under the doctrine of Caveat Emptor.

15 tables to the seller and not

is entitled to return only
mer. These tables are already
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S rT T 15 OF Wl OM Y ouf o e

X agreed to Purchase 300 tong of Wheat from v oyt ofa larger stock X sent hig e
Vith the sacl. . 5 : i Then thas o e
‘: ith the sack, and 150 tons of whegt WEre put into the sacks, Thep there Was asudg ;
fire, and the entire stock was sutted. Who wij be it

ar the loss ap why?

(Icay SM)
otina clelt‘verang
ty does not pass tg

As per the Provision ofthe sale of Goo
state and the contract ig for the
the buyer unless:

ds Act, 1939, !‘F:ﬁl__?:.'héa&di_.'i_:éilﬁ
sale _Ql',SJJ,C_L_‘iIi_c_g(_)_r)_gl_s, the proper

i) The seller has done his actof putting tjye Boods in 4 deliverahle g te

ii) The buyer has I-;l_}_om_f_l__m'l_gq of it
Sometimes the seller js required to do Certain acts sg g5 to put the Boods are ngt ina
84 2
tainers etc, No Property in goods Passes
| unless such an actis done and the buyer knows about it

/ Facts of the case:

X agreed to Purchase 300 tong of wheat from y out of

deliverable state like packing, filing in coy

| a larger stock, x sent his men
| with the sack, and 150 tons of wheat Were putinto the sacks. Then there was a suddep
fire, and the _glllic_s_m_cgi;;-\gklsgu_l'l;gc[.
Conclusjon:
In the present case, 150 tons sale hag taken place. So, buyer X will be responsible for
bem‘ing the loss, The loss nl'Lﬁggc;ngm1_tl_vglL@£L\’_ilil_)_gglaj,gﬁsﬁell_er‘\’_.
The wheat which wags Putin the sacks fulfils both the conditions that are
|| 1) The wheat is putin a deliveraple state in the sacks,

[ 2) The buyer jiJ_JLeg;yﬁ_er;t_)_lLu\ig]glcl\;glgc_!gq of it because the men who put the
|

wheat in the sacks are that of the buyer.,
26 | Mr Dis_ol_dis_oﬁi\_g_u;as‘a—ﬁr_ E for %5,00,000 on 15 days credit. Mr D delivered the
|' g00ds. On the dye date, Mr E refused to pay for it State the position and rights of Mr

| D as per the Sale of Goods Act, 1930, (May 2018, [cA] SM)
|

,_AET;EFmTpEEEE BFEFEQJ&TT(;EJ{M g:BOTWeEeWEEdS is deemed to Sa
I\ be an Unpaid Seller’ when the bj[l(ic_()jﬂl_e_pﬂge_bﬂimﬂ been paid or tendered, and
| the seller had an immed 1e_1Lv_r‘_ig.ht_pi§gJ_QmL@_mgr-
Facts of the case-
Mr D sold some goods to Mr E for ¥5,00,000 on 15 days credit. Mr p delivered the
| goods. On the due date, Mr E refused to pay for it
Position of Mr p: Mr Dsold some goods to Mr E for X5,00,000 on 15 days credit. Mr
D delivered the £00ods. On the dye date, Mr E refused to pay for jt. So,MrDisan unpaid

seller.
Rights of Mr D: As the goods have parted away from Mr D, therefore, Mr D
cannot exercjse the right a rainst the goods; he can only exercise his rights
against the buyer, i.e, Mr E, which are as under:
\Mm: In the mentioned contract of sale, the price js payable after 15
days, and Mr E refuses to pay such price: Mr p may sue Mr E for the pr_ice.

i : es for non-acceptance: Mr D may sue My E for damages for non-
dcceptance if Mr E wrongfully neglects or refuses to accept and pay for the
goods,

Suit for interest: If there js o specific agreement between Mr D and Mr E as to
1

terest on the price of the goods from the date on which payment becomes

888 888 0402 suppart@escholars.in
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’ due, Mr D may charge interest on fhe moies
€ St on the price when i
as he may notify to Mr E. it becomes due from such day

27 Define Ascertained and Unascertained Goods with Eexamplo each,

\  — (Nov. 2018)

~ Ans. Ascertained G e e
| S d{ Goods are those goods that are jdentified in accordance with the
agree after the conte: - ;
= CICIIH:C}I_I. after the contract of sale is made. In actual practice, the term 'ascertained
goods' is used i S RATTE i ey ;
00Cs Is used in the same sense as specific goods.' When from a large number of
unascertained goods, the number

identified goods are called ascert

ained goods.
’ | Example: A person goes to a vegetable

market and demand 2kgs of tomatoes. When
. the seller appropriates 2kgs of tomatoes in accordance with the agreement, the goods
become ascertained.

Unascertained goods: The goods which are not specifically identified or

4

1
Or quantity contracted for is identified, such

1

| 1
‘ ascertained at the time of the making of the contract are known as 'unascertained
goods'. They are indicated or defined only by description or sample.
. | Example: X agrees to sell Y one bag of wheat out of hundreds of bags placed in 1
‘ ) o g5 P
( | | his/her godown, which is the sale of unascertained goods because it is not known
| | which bag is to be delivered.
|
iy [ - .
the | | 28 A B and C was joint owner of a truck, and the possession of the said truck was with B. 3
( ‘ X purchased the truck from B without knowing that A and C were also owners of the
\ ‘ truck. Decide in the light of provisions of Sale of Goods Act,1930. Whether the sale
’EI‘Ed[hE! | between B and X is valid or not?
i ﬁ | (ICAISM)
, S J Ans. ‘ As per the provision of the sale of Goods Act, 1930, sale by one of the several joint
MSM] } | owners is valid if the following conditions are satisfied:
M‘_‘]— | Saras o8 | i) One of the several joint owners has sole possession of them. 15
) ii) Possession of the goods is by the permission of the co-owners. e
Ed'and{ bk iii) The buyer buys them in good faith and has not at the time of contract of sale 14
l | knowledge that the seller has no authority to sell.
| Facts of the case:
o the i ( A B and C was joint owner of a truck, and the possession of the said truck was with B. 14
X purchased the truck from B without knowing that A and C were also owners of the
| truck.
' | Conclusion: . 3
, The sale between B and X is perfectly valid. In case one of the several joint owners 2
has the possession of the goods by the permission of the co-owner. If the buyer buys
them in good faith without the knowledge of the fact that the seller has no authority
to sell, it will give rise to a valid contract ()E]le.
e — 1 conditions under a sale by sample? 3
29 at are the implied conditions under a sa
s P (RTP Nov. 2019)
1 of Goods Act, 1930, implied conditions under a sale
Ans. | As per the provisions of the Sale of Goods Act, 1930, imp
by the sample are: ] .
: i hat all correspond with the sample in 1
i) there is an i lied condition that the bulk shall corresp
quality; . bl 1
: . diti he buver shall have a reasonable
i) there is another implied condition et y
support@escholars.in 98
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Opportun;j of compayyj
M\L ng the buylk with the .
) it is furthe, € sample;

N Implied condition of merchantablhty_, s regards laten

defects in the i Bee

defects Boods which would not he app - 0N a re; “==401€ eXaminatjg
3] darent on a reg i i

of the sample, e =

e

"Ms Preeti ommod——

S Prec _'—_,T.i—*-‘____f_—__'—__‘k_
o reeti owned a Motor car which she handed OVer to Mr Joshi on 4 sale or return
asis. After : " Joshi ;
S-»IS After a week, Mr Joshj Pledged the motoy tar to Mr Ganesh, Mg Preeti now
claims back the motor car from My Ganesh, will she succeed? Referring to the

Provisions of the Sale of Goods Act, 1930, decide and examine what recourse is
available tq Ms Preeti.

(ICAI SM, Nov, 2020, RTP May 202 1)

of Goods Act, ]‘)if@ﬁe*] goods are Haiverecl to the
buyer on approval or “on sale or return” or other similar terms, the Property therein
passes to the buyer:

=3

As per the provision of the sale

i) When the buyer signifies his approval or acceptance to the seller or does any
other act adopting the Ltransaction

ii) If he does not signify his approval or acceptance to the seller but retains the
goods without giving notice to rejection, then if a Li_ng_h_a_ijgn_f_igcgd_fgl@_g

’ mymﬁhgggmimmg@mut@n_iﬂmm, and, if no time has been
fixed, on the expiration of a reasonable time or

iii) He does something for the good, which is ;e_c;gjvalen@jc_cg@'_ng_me_ggggi
eg, he pledges or sells the goods.

Facts of the case;

Ms Preeti owned d motor car which she handed over to My Joshi on a sale or return
basis. After a week, Mr Joshi pledged the motor car to Mr Ganesh. Ms Preeti now
claims back the motor car from Mr Ganesh,

Conglusion:

Mr Joshi, who had taken delivery of the Motor car on a Sale or Return basis and
pledged the motor car to Mr Ganesh, has attracted the third condition that he has
done something to the good, which js equivalent to dccepting the goods, e.g., he

pledges or sells the goods. Therefore, the Broperty therein passes to Mr loshi. Now in

this situation, Ms Preeti cannot claim back her Motor Car from Mr Ganesh, but she

can claim the price of the motor car from Mr Joshi oniy.
—————— — °7 Tom MrJoshiop

Mr S agreed to p]r;l;lsgﬂ)a haﬁszﬁc;tt;rﬁ'mfoftmﬁarge stock and send his
men to take delivery of the goods. They could pack only 60 bales. Later on, there was
an accidental fire, and the entire stock was destroyed, including 60 bales that were
already packed. Referring to the provision of the Sale of Goods Act, 1930, explain as
to who will bear the loss and to what extent?

(ICAI SM, RTP May 2020)
As per the provision of Tleznmfﬂomls Act, 1930, provides that unless otherwise 1

agreed, the goods remain at the seller's risk until the property therein is transferred

to the buyer, but when the property therein is transferred to the buyer, the goods are
<0 the Duyer,

at buyer’s risk whether delivery has been made or not.
Facts of the case: i

Mr S agreed to purchase 100 bales of cotton from V out of his large stock and send his
men to take delivery of the goods. They could pack only 60 bales. Later on, there was

F-_ I
888 888 0402 support@escholars.in fﬂ_'
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an accidenta] fire -
already Packed.
ion:
It is clear that Mr S has the rj
. - ]‘
his men for the sg ;

——1€ same purnoes Boods g :
otadst 1€ Durpose, The Problem cap pe - —-0f the bulk, and he has sent 1

2 IO”S d (] dns er

.”lpt ! he an w 3 Swe Ed h:lse(l on t El I W g
I t w “ v 3 h 0 lO mn
]) li'l tl 1S case l]e pl-opert . l gIY'

g00ds have been ; bales hag g
Ve ek ap B0 priatod - S€N transferred to the bu
LELb‘_lLQLC;:QJ)aIes 5 d to the Contract, Thus, lo yer, and 1

ales would he by, Ss arising due to fire |
_ ~&ld be borpe g —e=clolligdue to fire in the
borne by My v e i by Mr S, a5 Legards 40 bales; the |
800ds have not pee S e
the 8oods hag been t"ansfer‘re[' and appropriated.

. }Al_eg:w_igggg_tl_%b_m;n e by Mry completely atall, and hence the Joss of 100 | 1

= ‘_'———-—__‘_; - ——— |
_1—_7__‘7__;__,__‘_;__7_7 K‘

M/s W()-ndwm th & Assuciates. a ﬁlmzzw i

and sellmg of various kinds of wooden lo e GGl
customers. They dealt with Rose 5
Mr Das, a Customer, came to the
broad and 8 fee

N
and the Eitire sy

cl Was =
M'“Qe—s—tﬂl\&d, ncluding 60 bales that wera

2) The Property in N identifie

ale and retail buying 6
he requirement of the

: : 1es. The Shop owner agreed and arranged the wooden
pieces cut into as per the buyer's requirements.

The Ca‘"[f}?lltt‘r‘ visited Mr Das's house the next day, and he found that the seller has

supplied Mango Tree wood which would be most unsuitable for the purpose. The

/| carpenter asked Mr Das to return the wooden logs as they would not meet his

requirements.

The Shop owner refused to return the wooden logs on the plea that logs were cut to

specific requirements of Mr Das and hence could not be resold.

i)  Explain the duty of the buyer and seller according to the doctrine of “Caveat

Emptor”.

iif) Whether Mr Das would be able to get the money back or the right kind of wood

as required serving his purpose?

| (May 2019, ICAI SM)

As per the provision of the Sale of Goods Act, 1930, the doctrine 'C‘aveat 1

Emptor’ means ‘let the buyer beware’. When sellers display their go9ds in the

s fe ke a proper selection or choice of the
open market, it is for the buyers to make a p :

; j J ds turn out to be defective, he cannot hold the seller liable. The
goods. If the goods tu pepTm—— S
isi ay respons ‘ :
piehiadin tsin the goods which he is selling.

Ans. i)

seller ‘
not bound to disclose the defec

o the doctrine of “Caveat Emptor™: The

ing t
Duty of the seller A eat Emptor are the duties of the seller:

following exceptions to the Cav :
i lity or use.
Fitness as to the quality OFUSE. - p i
1: (};It(les urchased under patent ol brand name i
2 M
3) Goods sold by description. . p
4) Goods of Merchantable Quality. :
14 ple. o ’
B St 3 description.
6) Goods by sample as well as p ’
i i fra
usage. _ o
2 grl?::activel conceals a defect or is
8) e
J 100
gupport@escholars.in 100
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Destxuckion |

9& Sohfes 2
atter wik,

&")’fn‘*@}

-bf..f.é‘oﬁ

foa covbad - supervening impossibility of performance which makes a contract void.

Cortracd

beco e 2]

M/s Wnndwurt‘h & Associ

ates
and selling of v

‘ »a firm is dealing with the wholesale
arious kinde :

2 1ous kinds of wooden logs, customized as per the requirement of the
Fhey dealt with Ro

Sewood, Mango wood, Teakwood, Burma, wood ete,

+ @ Customer, came to the shop and asked for wooden logs measuring 4 inches
tlong as required by the carpenter. Mr Das specifically mentioned
that he required the woogd which would be best suited for the purpose of making

and window frames, The Shop owner agreed and arranged the wooden
as per the buyer's requirements.
The carpenter visited Mr Das's house the next day, and he found that the seller has
Supplied Mango Tree wood which would be most unsuitable for the purpose. The
tarpenter asked Mr Das to return the wooden logs as they would not meet his
requirements.

and retai| buying
Customers,
Mr Das

broad and 8 fee

wooden doors

pieces cut into

The Shop owner refused to return the wooden logs on the ple
specific requirements of Mr Das and hence could not be resold
lusion:

a that logs were cut to

As Mr Das has speci fically mentioned that he required the wood which would be best
suited for the purpose of making wooden doors and window frames, but the seller
supplied Mango tree wood which is most unsuitable for the purpose. Mr Das is

entitled to get the money back or the right kind of wood as required serving his
| I purpose. Itis the duty of the seller to supply such goods as are reasonably fit for the
‘ | Purpose mentioned by the buyer.,

33 | AagreestoselltoB 100 bags of sugar arriving on a ship from Australia to India within
| ’ the next two months. Unknown to the parties, the ship has already sunk. Does B have
| ’ any right against A under the Sales of Goods Act, 19307
\ ‘ (ICAI SM)

| Ans. ; As per the provision of the Sale of Goods Act, 1930, where there is an agreement to
| sell specific goods and the goods without any fault of either party perish, damaged or
| lost the agreement is thereby avoided. This provision is based on the ground of

Facts of the case:

A agrees to sell to B 100 bags of sugar arriving on a ship from Australia to India within
the next two months. The parties are not known that the ship has sunk.
Conclusion:

In the present case, A and B has an agreement for specific goods. The goods are lost
because of the sinking of the ship before the property or risk passes to the buyfzr. {':‘he
loss of goods is not due to the fault of either party. So, all the conditions required to

treat it as a void contract are fulfilled in the above case.

X contracted to sell his car to Y. they did not discuss the price of the car at alF. X la.ter
' refused to sell his car to Y on the ground that the agreement was to avoid being

_ the ) 19307
s " price. Can Y demand the car under the Sale of Goods Act,
uncertain about price, Can Y de (ICATSM)

i i uyer
As per the provision of the Sale of Goods Act, 1930, Payment or-lhe price bjl( the b |{he
is an_important ingredient of a contract of sale, If the parties totally 1grt|olreﬂmd
i ‘tain
question of price while making the contract, it would not become an uncet

invalid agreement. It will

- 888 883 0402 support@escholars.in
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reasonable price. _
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e e e
fthe case: S T

| ‘ X and Y have entered intq
price of the car. X refyse

acontract for the
d to sell the car to Y ¢

u sale‘nl the car, but they did not fix the Y
‘ by m this ground,
;S X and Y have entered j
3 ed into ;
oo o . rom:lLNIUl a contract for the sale of the car, but they did not fix the
<1 B8 5ec 36 . T £
s o sell the car to Y on this Ir :
‘ ; %, A0 Yo S s ground. Y can legally demand the e

ra }c__as__u_n:ai)_l € price of the car from Y

| = ar |Classi e FAl e e
| 35 1 Classify the following tr-
| 1) A wholesaler of cotton has 100 b

ansaction according to the tones o

tion according to the types of goods they are: 3
l lnlt‘.s‘ in the godown, He agrees to sell 50 bales,
:d and set aside.
| 2) A agrees to sell to B one packe
| his shop.

‘ | and these bales were selecte
t gAr ¢ :
of sugar out of the one hundred packets lying in
3) Tagreestosellto$S
STEe: sell to S all the : g Wk wrd
the apples which will be produced in his garden this year.
- (ICAI SM, RTP Nov. 2019)
e e g bales in his godown. So, the goods are existing 1
. ] t { :;M ees to sell 50 bales, and these bales were selected and set aside. On
selection, the goods become ascertai hi
| 5 15 bods become ascertained. In this case, the contract is for the sale
z SL{__I_EJ‘]HE‘[ goods, as the cotton bales to be sold are identified and agreed upon
‘ after the formation of the contract.
| 2) lf{\ agrees to sell to B one packet of sugar out of the lot of one hundred packets ik
) lying in his shop, it is a sale of existing but unascertained goods because it is not
3 known which packet is to be delivered.
3) T agrees to sell S all the apples which will be produced in his garden this year. It 1
is a contract of sale of future poods, amounting to ‘an agreement to sell.

Ans. 1) A whmlﬁlﬁoﬁut?m_ﬂag100

? 36 X consults Y, a motor-car dealer for a car suitable for touring purposes to promote 3
\ the sale of his product. Y suggests ‘Santro’, and X accordingly buys it from Y. the car
turns out to be unfit for turning purposes. What remedy X is having now under the
Sale of Goods Act. 19307
| (ICAI SM)
Ans. As per theiprmim of the Sale of Goods Act, 1930, A stipulation in a contract of sale 1

are the subject thereof may be a condition or a

b ‘ with reference to goods which
se of the contract,

a condition is a stipulation essential to the main purpo

‘ | warranty,
s rise to a right to treat the contract as repudiated.

the breach of which give

h | Facts of the case:
uitable for touring purposes to promote 5§

‘ X consults Y, a motor-car dealer for a car s ost
the sale of his product. Y suggests ‘Santro’, and X accordingly buys it from Y. the car

turns out to be unfit for turning purposes.
] Conclusion: | - ) " |
[n this case, the term that the car should be suitable for touring purposes 1s a
i/ dition ;Jf"‘the contract. Itis s0 vital that its non-fulfilment defeats the very purpose 1
2 1 o : : :
;0” hich X purchases the car. X is therefore entitled to M{M______La_\@_i
or whi
refund of the price.
)
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M
as her skin was
seller, j.e, p,

S on hep shin
Nown to tha
an she recoyey.

abnormally sensitive. But she did not make this fact k
Mrs G filled a case

against the seller to recover dam
damages under the §

ages,
Sale of Goods Act, 19307

e Wrke i) ¥ 2021)
As per the

FiRie (ICAISM, RTP M4
Provision of the SnlfnT(imcl.;A{'I:. there js no

I")iim,—/\?nntract of sale,
i_llllll_i_t:d__go,n_di_lign LEWwarranty as to quality or fitness for any particul
goods supplied. The general rule is that of “Caveat Emptor”, that js
beware”. Byt where the buyer expressly or impliedly makes known t
particular purpose for which the goods are required and

", let the buyer
o the selley the

also relies on the seller's
and that this is the business of the seller to sell such goods in the
ordinary course of his business, the buyer can make the seller responsible,

skill and judgement

’ Mrs G bought a tweed coat from P. When she use
as her skin was abnormally sensitive, But

seller, i.e, P. Mrs G filled 2 case against

| [ Conclusion:

| Mrs G purchased the tweed coat without informing the seller, Le, P, about the

sensitive nature of her skin. Therefore, she cannot make the seller responsible on the

ground that the tweed coat was not suitable for her skin, Mrs G cannot treat it as g
1 cannot treat it as g

breach of implied c@dition_a_sito_ﬁgliess_a_ﬂdgﬁlﬁy and has no right to recover

damages from the seller.

ety SO

d the coat, she got rashes on her shin

she did not make this fact kn_QV_vg_I;l_tjlg
the seller to recover damages.

Certain goods were sold hy?ample by A to B, whoin turn sold the same goods by

sample to C and C by sample sold the goods to D. the goods were not according to
the sample. Therefore, D, who foundthe deviation of the goods from
rejected the goods and gave notice to C. C sued B
Sale of Goods Act, 19307

the sample,
and B sued A. Advice B and C the

(ICAI SM)
As per the provision of the Sale

www.escholars.ln

vl = _1_‘——-____
s G bought 5 tweed co

at from P, When she used the coat, she got rashe

ar purpose of

e —CAMMURIREW T |

of Goods Act, IHBET/Vhere a contract of sale is not
severable, and the buyer has accepted the goods or part thereof, the breach of any
condition to be fulfilled byﬂEg-lLe:Lcall only be treated as a breach of warranty and
not as a ground for rejecting th

gthe goods and treating the contract as repudiated
Facts of the case;

Certain goods were sold by sample by A to B, who s

C and C by sample sold the goods to D, the goods were not according to the sample.

Therefore, D, who found the deviation of the goods from the sample, rejected the
goods and gave notice to C, Csued B, and B sued A.

Conclusion:

D Who noticed the deviation of goods from the sample could reject the goods and
treat it as a breach of implies condition as to sample which provides that goods are
sold by sample the goods must correspond to the sample in quality. The buyer should
be given reasonable time and opportunity of comparing the bulk with the sample.

Whereas C can recover only damages from B and B can recover damage from A. For

C and B, it will not be treated as a breach of implied condition as to sample as they

old the same goods by sample to

have accepted and sold the goods according,

888 888 0402 support@escholars.in
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39

As per the Provision of the §
wholesomeness hi i
Which provides that the eat isi
oles & e ables ang rovi
that is, it must bhe fijt f_Q[J]uman Lonsumptjon B

A Person Purchased bread from a baker's sho
it which broke the buyer’s tooth whijle eating,

@mlgsion:

thereby considered unfit for consumption,

Hence, the buyer ¢ eat it : i i
- uya_r can treat it a5 a breach of implied condition as to wholesomeness
and can also claim damages from the seller.

40 J. the owner of 3 Fiat €ar, wants to sell his car. For this purpose, he hands over the car

Www.escholars.in

e By i ake.r's shop. The Piece of bread contained a stone
00th while eating. What are the rights available to the
under the Sale of Goods Act, 19307

e (ICAI SM)
1€ 0f Goods Act, 1939 related to implieq condition as to

—=2l AL

S of the ¢ :

p. The piece of bread contained a stone

(ICAISM, RTP Nov. 2020, RTP Nov. 2019)

Ans,. As per the provision of the Sale of Goods Act, 1930, provides that a mercantile agent

is one who in the customary course of his business, has, as such agent, authority
either to sell goods or to consign goods, for the purpose of sale, or to buy goods, or to
raise money on the security of goods. The buyer of oods from a mercantile a ent

who has no authority from the principal to sell, gets a good title of the goods of the

following conditions are satisfied:

1)
2)

3)
4)

Facts of the case: )
owner of a Fiat car, wants to sell his car. For this purpose, he hands over the car

i’otzea mercantile agent for sale at a price not less than 250,000. The agent sells the

for X 40,000 to A, who buys the car in good faith and without notice of any fraud.
car for ) 1

The agent should be in possession of the goods or documents of title to the goods

with the consent of the owner.
The agent should sell the goods while acting in the ordinary course of business of
a mercantile agent.

The buyer should act in good faith.

The buyer should not have at the time of the contract of sale notice that the agent

has no authority to sell.

P misappropriated the money also. ] sues A to recover the car.

h t, was in possession of the car with |'s consent for the purpose of sale. The
n . " .
[I:) 3 iie efore, obtained a good title to the car. Hence, |, in this case, cannot recover
uyer, ther ,

1

SR OFX X

the car from A.
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Indian Partnership Act, 1932 *

e R —
lmﬂrationﬁpartnership firm mmmﬁnmc‘u;{_ﬁ? M';ks
various disadvantages that a Non-registered partnership firm can face in briefy
(lCﬂS_M. Nov. 2020, May 2019, RTp May 2021, May 2018)

f\s per the Indian Partncrship Act, 1932, the registration of 4 Parthership firm 1
IS not mandatory, An Indian bartnership firm need not he registered from the
beginnfng but can be rcgfstmjgn_!@mg_apg_gnuation also,
But, if a Partnership firm is Notregistered, it has to face some consequences; I
1 o e fi ; 1 '

third party: The firm or any other PErson on its behalf cannot bring an

action against the third party for breach of contract entered into by the firm I
unless the firm js registered and the PErsons suing are or have been shown
in the register of firms as partners in the firm.
2) fto Is for set-off of claj + If an action s brought against 1
the firm by a third party, then neither the firm nor the partner can claim
any set-off if the suijt jg valued for more than X100 or pursue other

riev 1
or the firm: A partner of an unregistered firm (or any other person on his 1
behalf) is precluded from bringing legal action against the firm or any
person alleged to be or to have been 3 partner in the firm. But such a person
may sue for dissolution of the firm or for accounts and realization of his

share in the firm's pro erty whgﬂhﬁw.
fgi SR s

4) ird-par I sue the firm: In case of an unregistered firm, an action 1
can be brought against the firm by a third party.
2 Explain the following kinds of partnership under the Indian Partnership Act, 4
1932;

1) Partnership at will
2) Particular partnership
(Jan. 2021, RTP May 2020, Nov. 2020, RTP Nov. 2019)
Ans. |1) Partnership at will: As per the provision of the Indian Partnership Act, i
1932, Partnership at will is a partnership when:
i) no fixed period has been agreed upon for the duration of the %
Partnership, and
ii) there is No_provision made as to the determination of the %
partnership,
These twog conditions must be satisfied before a partnership can be
regarded as 5 Rartnership at will, A partnership at will may be dissolved by 1

any partner by giving notice in writing to all the other partners of his
Intention to dissolye the same,

Where 2 Partnership entered into for a fixed term is continued after the ‘ )
EXPpiry of such term, jt i treated as having become a partnership at will,

Support@escholars.in
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Ans. |

2. Yes, Lcan recover his de

= www.escholars.in
2) Particular Partnership; A
i p

rosecuti ; armershi
Eusines lOEVTF a single adventyure as we};llp ;‘my oF orgeniT N !
business. Where a person herer.. as for th ;
a pers . e conduct of continuous
Darticular Peérson becomes o Ppartner with anothecr p‘ic T\t.l-n -
rson in an
artnership’. ¢

adventure or
or undertakij

ertaking, the partnership is called ‘particular
A particular partnership is, sub

‘ N . jectto a 1
| completion of the adventure or pu st il
Irpose for which it
e was formed.
X was minor intr 5 the ef
5 oduced to the benefits of the Par i
the consent of all partne S o s 6

rs. After attaini et
ttaining majority, more than six months

c E[(‘.(] to give l) notice as to VththCl he 81ECtEd to

[a Vv Ul)hc t

5

or notto bCL(‘)“ ea ptl tnerin t 1e firm. | ‘

elapsed, and he

& Co., filed a suit against ARC & ¢ ater on, L, a supplier of materi
e a suit against ABC & Co. for the recovery UHF}J]E debt d o m‘ABC
)} To what extent X will be liable? S AucHEapisa

2) Can L recover his debt from X?

= BLI (Nov. 2019, ICAL SM, RTP Nov. 202
= = ’ s 0
As per the provision of the Indian Partnership Act, 1932 e; minor cannot b]e

admi i -ship fir :
dmitted to a partnership firm, but, with the consent of all the partners, for the

time being, he may be admitted to the benefits of the partnership

Eut. at any time within six months of his attaining majority, or of his obtaining
nowledge that he had been admitted to the benefits of partnership, whichever
date is later, such person may give public notice that he has elected to become

or that he has elected not to become a partner in the firm, and such notice shall
determine his position as regards the firm.

Provided that, if he fails to give such notice, he shall become a partner in the
firm on the expiry of said six months.

Fact of the case:

X was introduced to the benefits of the Partnership of ABC & Co. with the
consent of all partners. After attaining majority, more than six months elapsed,
and he failed to give public notice as to whether he elected to become or not to
become a partner in the firm. Later on, L, a supplier of material to ABC & Co.,
filed a suit against ABC & Co. for the recovery of the debt due.

Conclusion:

LU RS

1. Since X failed to givethe | ublic notice after attaining the majority, he should

= LA s

become a partner in the firm on the Mw_ﬂ'ﬁﬁmg!lﬂ—‘ﬁ after attaining the

majority. After becoming the partner of the firm, his rights and liabilitles a5

a major partner on the date on which he becomes partner, but he also
becomes personaily liable to third parties for all acts of the firm done since
i its of the partnership.
admitted to the benefi | e
J bt from X because nOW X has attained majority and

for all acts of the firm.

he wa

888 888 0402

is liable to third parties
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Explain in detail
misapplication by
1932,

a) A partner
from
b) Afir

party, and the mone
Analysis;
clearly an import

( / a) Where a partner
/ / partner,

not necessary that the
of the firm.

“\%ﬁ W

'

[
‘ The firm would be

|

, ' is liable for such a purpose?

Ans.

out mean when a ma

cases is identical.

Facts of the case:

Conclusign:

i 888 888 0402
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REDMI NOTE 10 | BY SHIV

the circumstances which lead
partners as per provisions of the

Liability of Firm for Misapplicatic

acting within his apparent
a third party and misapplies it, or
m in the course ofits business rece

Y or property is misapplied by
itis in the custody of the firm; the

It may be observed that the working of
ant point of distinction between
misapplication of money by partners.

acts within his authority and due
he receives money or property be
misapplies that money or property. For this provisior

When such money or property has come ir
is misapplied by any of the partners.

|5 | MrXUanamr YU are partnersina
| employee) as his partner to ZU. MU remained silent. ZU,
‘ MU as a partner, supplied 50 lapto
[ the credit period. Z1J did not get th
/ firm. ZU filed a suit against XU

As per the provisirm?ﬂgrndian Partnersmp Act, 1932, par

man holds himself out as a partne ror
he is then stopped from denying the character he has ass
faith of which creditors may be presumed to have
by his words or conduct, have induce

he may have allowed others to represent him as a partner

Mr XU and Mr YU are partners in
employee) as his partner to ZU.
MU as a partner, supplied 50 |
the credit period. ZU did not g
firm. ZU filed a suit against XU and M

In the present case, MU (an employee) is also

becomes a partner by holding out.

‘ support@escholars.in
|

to liability of firm for
Indian Parrnership Act,

icati OT]T)}’_EHH ers:
authority receives mon €Y or property
ives money or property from a third

any ofthe partners while
firm is liable to make good the loss.

the two clauses is designed to bring out
the two categories of cases of

to his authority as g4
longing to a third party and
1 to be attracted, it is

money should have actually come into the custody

1to the custody of the firm, and it

liable in both cases.

= =B sy
parﬁ&ﬁpﬁiﬁ?ﬁ&iﬁt?omm{) (an
a trader is believing
ps to the firm on credit. After the expiry of
€ amount of laptops sold to the partnership
and MU for the recovery of the price. Does MU

(ICAI SM, RTP Nov. 2019)

aragﬁip by holding

allows others to do it
umed and upon the
acted. A person may himself,
d others to believe that he is a partner, or
. The result in both

d partnership firm. Mr Xu introduced MU (an
MU remained silent. ZU,

a trader is believing
aptops to the firm on credit. After the expiry of
et the amount of laptops sold to the partnership
U for the recovery of the price,

liable for the price because it

(Nov. 2020, RTP May 2021)
5 gy
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- L i
e ¢ ..'\S.IUUOI'I Uftl plltnt_ S ip it i
s tl | o] 1 2rsh m

ake place?

As per the provisio 4
_l “3‘ DINOVEM{)];! mm—__.__‘_ (ICAI SM, RTP Nov. 2019)
8 Ijh. ; k partnership firm takes rlam. < rnership Act, 1932 the di
hn Y,y 5 7 : s place in the ol » 4754, the dissolution of a 1
‘I(}S l’"fi;; | 1) Dissolution withgyt the org e cases,
G i) Di . —— ———lkorder of the H
St |11] DI?ISSOIIM"”‘ by order of the coyye e-Lourt or voluntary dissolution,
| - Dissolution wi =
%’}' { T ‘ Without the order of the Court ;
b . | ' -] >selution by agreement betwe or voluntary dissolution: 14
%o 0 | ii) By adjudication of all e .. —oD-the partners,
t) . e Udication of g OF any partner e 1 ]
930” i \ iii)On the happening of it vdlfiner as insolvent.
k = 3 thy 2rtain. continpeneioe
3” expiry of the time period of part %_(‘)%t—"ﬂggg_‘c__l_e,s between partners like
f} | 19) Basines. ST thie e A nership, gV
3 isa | . ifm bcf“mmﬂ unlawfu|
’t}, V) By giving notice fdise . e
' Endf 2. Dissolin Hotice ol dissolution by all the partners
ity » Zissolution by order of the Court: '
n{nwlg' i) Partner becoming of unsound mind t
Y | / } e incapacity of the ;a_!‘;er to perform his duti
, - . : 5 duties.
| f”) M{Lt_gz,mgt of partner affecting the business.
’andﬁ | | | lV] leil[prj'diieﬁ by a pal.tﬂ.(:‘]‘.
[ 1 -v] h"‘m-?—ﬁ“-mlsifiof_the whole interest of a partner.
|| | vi) Continuous losses incurred by the firm
| vii) The Court is satisfi s i
f ‘ | ]A rtis satisfied on just and equitable grounds for the dissolution
| | of the firm.
. —— e o
'( ‘ | [
. | ] | - 7’ —— ‘ —e
g | l\ 7 | Amaz,_ An"!an and Amaan are partners in a firm. As per the terms of the 4
| : | part‘nershm deed, Amnan Is entitled to 20% of the partnership property and
5 ‘ pr'of{ts. Amaan retires from the firm and dies after 10 days. Amar and Aman
D i I | continue the business of the firm without settling the accounts. Explain the
U [ ‘ | rights of Amaan’s legal representatives against the firm under the Indian
| | [ Partnership Act, 1932.
) l \ (ICAI SM, RTP May 2020)
— .
s —— | Ans. | As per the provision of the Indian Partnership Act, 1932, where any partner
2

| l‘ | of a firm has died or is ceased to be a partner, and the surviving partners
continue the business without settling the accounts of the firm between the
surviving partners and deceased or outgoing partner, in the absence of a
, contract to the contrary, legal representatives of the deceased partner or the
J outgoing partner are entitled to: -
| Interest at 6% p.a, on amount of his share in the property, or
Profit earned after the death or retirement of the partner in the capital ratio of

J partners, whichever is higher.

act of the case:

Amar, Aman and Amaan are partners in a firm, As per the terms of the
; | partnership deed, Amaan is entitled to 20% of the partnership property and
L profits. Amaan retires from the firm and dies after 10 days. Amar and Aman
| continue the business of the firm without settling the accounts.

{ I usion: i .tl d t h 0 /
I c 5 le al ]ep] ESEIIE&EIUES Sha“ be entitle 0 2 00
i j I“ the p esent case, AI naan g ‘ e

partnership property and the profits m

escholars.in
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and Amap ¢

annot continye the
| Amann's leg

f]_l Fepresentatives,

COREY & Associates, 2.
engaged in the business of carpe
countries. On 25th

t manufacturing and exporting to foreign
August 2019, they inducted Mr G, an expert in the field of
carpet munufz-mlunn;_{. as their partner. On 10th January 2020, Mr G was

blamed for Unauthorized activities and thus expelled from the partnership by |
lhc_\lﬂiilimyuvaf of the rest of the partners. l
i)  Examine whether action |

i
Oy the partners was justified or not? ‘
actors to he kept in mind prior to expelling a |

firm by other partners according to the provisions of the ‘
‘ Indian Partnership Act, 19327

i) What should have the f
partner from the

(ICAI SM, May 2019) |
il ol

: % As per the proviisan_uTl_i'ir.Tl ndian
expelled from a firm by
of powers conferre

Partne

a majority of partners except in exercise, in good faith,
d by contract between the partners.

The test of good faith includes th ree thin
1) The expulsion must be in the inte

2) The partner to be expelled is serv

/ 3) Heis given an Opportunity of being heard. ]:f";.‘.uc Kanse ka. wnee
| If a partner is other
! Fact of the case:
' M/s XYZ & Associates, a partne

engaged in the busine
countries. On 25

rest of the partnership.
ed with a notice.

ka'l ‘

wise expelled, the expulsion is null and void.

rship firm with X, Y, Z as senior partners, were
ss of carpet manufacturing and exporting to foreign
™ August 2019, they inducted Mr G, an expert in the field of
carpet manufacturing, as their partner. On 10 January 2020, Mr G was

| blamed for unauthorized activities and thus expelled from the partnership by
| the united approval of the rest of the partners.

onclusion:

i)  Action by the partners of M/s XYZ & Associates, a partnership firm, to
expel Mr G from the partnership was justified as he was expelled by
united approval of the partners exercised in good faith to protect the
interest of the partnership against the unauthorized activities charged

against Mr G. A proper notice and opportunity of heing heard has to be
given to Mr G.
it 2OV

ii) The following are the factors to be kept in mind prior to expelling a
partner from the firm by other partners:

a) the power of expulsion must have existed in a contract between the
partners;

b) the power has been exercised by a majority of the partners; and

c) it has been exercised in good faith.

rship Act, 1932, 2 partner may not be |

B [enitect He Tnbernaf of Rebrmilpfn Lj 1,
|

business wilhnuﬁeT’J{nEﬁe accounts with | ——

partnership firm with X, Y, Z as senior partners, were | 1

L

14
Y

1'%
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9 Distinguish between Disanr; ; e
(g% potend) 1ssolution of Fiymy and D R L _[_
A “Dissolution of Partnership’ 4
P P R T O
ANS. (Any 4 points) e -
— o tE — ___(Nov. 2019, May 2018)
2335 Dissoluti 7 o s Tl
S ution of Firm Dissolution of
L L Ll 5¢ on
Continuation | It involves ¢ : :
. involves discorimr Partnership
of Buistnuss i Ontinuation | It does not affect ti 1
LDUSIness in partnershiy 4 HRAEG 2E
partnership. | continuation of the
business. It involves only
- the reconstitution of the
BT T R (e e fir
inding-up It involves the winding un s
of the firm and requi g up | It tygives oRly 1
el andrequires the | reconstitution and
salizati b i
- -‘A‘UQ'J_O:.E assets and | requires the onl
settlement of liabilities. revaluati '
revaluation of the assets
— and liabilities i
| Order of | A firm may be dissolved | i i orhe fom '
| Court quer R S5 d by | Dissolution of Partnership
order ¢ e Court is
= [ ——— IJLL _|s not ordered by the Court.
ecessarily i es L
“ o arily involves the | It may or may not involve 1
issolut i ; i i
ion of the | the dissolution of the firm.
Final It involve i
i Cll(osure It involves the final closure | It does not involve the final 1
o (1] of s of t y he
ooks of the books of the firm. closure of books of the
I el firm.
10 State any four grounds on w

hich Court may dissolve a partnership firm in case
any partner files a suit for the same.
(Nov. 2018, RTP May 2020)

p Act, 1932, the Court may, at the
firm on any of the following ground: (Any four

As per the provision of the Indian Partnershi
suit of the partner, dissolve a
| points)

Insanity/unsound mind: Where a partner (not a sleeping partner) has
become of gﬂsﬁmm;_m_ng, the Court may dissolve the firm ona suit of the other

AlSoMVE Lo 22—

partners or by the next friend of the insane partner. A
1) Permanentincapacity: When a partner, Dther_ than the Ipartr}er suing, has
become in any way pﬁuuanently incupabﬂle of performing his C}Utl&s asa
partner, then the Court may dissolve the firm. Such permanent incapacity
may result from physical disability or illness etc. T et
e St : B is guilty o
2) Misconduct: Where d partner, othel lha‘n the p_cutm,r suing, is g;d; ;gf
conduct which tﬂﬁuﬁjﬂ_ﬁ@lﬂw the Court may order for
dissolution of the firm by giving regard to the nature of bL‘\s_messk.l :
3) Persistent breach of agreement: Where a partner other than t elpa.r ner
istently € ‘te 2 breach of agreements ré ating to
i i - nersistently commits a bhreac : ‘
suing, willfully or pers’> sisten o A - .
thle 1?1'\|1'1gement of the affairs of the firm o1 th? mnd.uct of its bUSIt?«,ZiS{t 11;
e juct himself in matters relating to the business t! i
otherwise so S8 ble for other partners to carry on the business n
* e ¥ B P e € : i
‘ ok pegeoliel o i he Court may dissolve the firm at the instance

i Wi im, then t ; e
P?l tnel Sl'htl}pe\,;;l:?tze"‘; The following comes into the category of breach of
of any of the pe 2

contract:
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i) Embezzfement,
ii) Keeping Erroneous accounts

iii) lioldix1&mricasb than alloweq

Refusal tg show_;ccount s despite : ?
D cfan e o JOW accounts despite repeated requests et |
4) Tra I o i o

nsfer of Interest: Where 4 Partner other than the partner suing hag
Ll,a_nsferre.d the whole of his interest in the firm to a third party or has
allowed h_ls share to be charged or solq by the Court, in the recovery of
arrears of land revenue, th

e Court may dissolve the firm at the instance of
any other partner.

5) Continuuus/l’erpetual losses: Whe
carried on except at
dissolution,

6) Just and equitable grounds: Where the Court considers any other

g.r(_mnd to be j_uit‘mj_g(m_igamt; for the dissolution of the firm, it may

dissolve a firm. The following are the cases for just and equitable grounds-

i) Deadlock ip the management.

ii) Where the Partners are not gn talking terms,

iii) Loss of substratum,

iv Gambling b

: es: re the business of the firm cannot he
a loss in future also, the Court may order for jtg

d

artner On a stock exchange,

“Mutual Agencmmmm law”, Discuss,

(Jan. 2021, RTP May 2020)

As per the Indian Partnership Act, 1932, the existence of mutual agency is

the cardinal principle of partnership law. It is also known as the true test
ng_aLtnershipk.

2) Each partner carrying on the business is the principal as well as an agent

of other partners, So, the act of one partner done on behalf of the firm bind

Ans, 1)

3) If the elements of a mutual agency relationship exist between the parties
constituting a group formed with a view to earning profits by running a
business, a partnership may be deemed to exist,
M, N and vaae_@m;i;mﬁ?firm ordered |R Limited to supply the
furniture, p dies, and M and N continue the business in the firm’s name. The
firm did not give any notice about P’s death to the public or the persons dealing
with the firm. The furniture was delivered to the firm after P's death; the fact
about his death was known to them at the time of delivery. Afterwards, the firm
becomes insolvent and failed to pay the price of furniture to JR Limited.
Explain with reasons:
1) Whether P’s private estate is liable for the price of furniture purchased by
the firm?
2) Whether does it make any difference if JR Limited supplied the furniture to
the firm, believing that all the three partners are alive?
(RTP May 2021, Jan. 202 1)
As per the provision of the Indian Partnership Act, 1932, A contract between 1
the partners the fip is not dissolved by the de th of a partner the estate of a
ceased partner is not ljgh| for any act of the firm done after his death. It js
essary to give otice either to the lic or the person havi e

with the firm,

111
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| |

|
]
[

| | s not entitled to few rights

{ I| in brief the points for which Mr B is not e
| [ partnership?

T
[ Ans. | Asper the provision of the

I

| [ dccount, or to inspect the books of the firm, but entitle

Il of his interest in the firm, either absolute or by
by him of charge on such interest,
continuance of the fir

Facts of the case;
M, N and p werpe
rmiture, p

———

Partneps in gy firm.
dies, and M
e did nog give

With the firm.

about his de

The
and N continyue
any notice about p'e de,
The furnitype
ath w;
becomes insolvent
Conclusion;

1) The alt'!i\'m'y of the

firm ordered IR [,
the business in ¢
ath to the

imited to supply the
he firm's name, The
public or the persons dealing
red to the firm after P's death; the fact
at the time of delivery. Afterwards, the firm
d to pay the brice of furniture to JR Limited.

was delive
1S kKnown to them
and fajle

. : furniture Was made after p
be liable for the debt of the
not lie ag;

ainst the pe
there was no de
2) It would not m
the firm belje
Lo give any

s death; his estate would not

ds sold and delivered would
Presentative of the deceased partner. This is because
bt due with reshect of the goods in P's lifetime,

ake any difference even if IR Limited supplied furniture to

ving U_li.‘.Li'JLUM:.LQI;@EL&IMS,&L(& - alive, as it is not necessary
; hotice either to the public or the Persons having dealings with
the firm, so the esta LL‘&LUAQ_(LL’LE_HiE_CLQQFLHLr may be absolved from
I.‘l*‘h,“'{)’L&L!‘_”ll-‘_[l.lbl_l'_t_‘glli gations of the firm,

firm, A suit for pog

—_——
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Mr A (transferor) transfer higalaruﬁﬁ

a partnership to Mr B (transferee). Mr B
and privileges as Mr A is entitled, therefore. Discuss

ntitled during the continuance of the

(ICAI SM, RTP May 2021)

Indian Partnership Act, 1
a mortgage, or by the creation
does not entitle the transferee, during the
m, to interfere in the conduct of business, or to require an

d the transferee only to

f ‘| receive the share of profits of the transferring partner, and the transferee shall
’ | accept the account of profits agreed to by the partners.

| Facts of the case:

‘ / Mr A (transferor) transfer his share in a partnership to Mr B (transferee). Mr B
is not entitled to few rights and privileges as Mr A is entitled, therefore.

Conclusion:

In the given case during the continuance of partnership, such transferee Mr B

( is not entitled: ‘
’ v Tointerfere with the conduct of the business.

v
v

To require accounts.
To inspect hoolks of the firm

H r, Mr B is only entitled to receive the share of the profits of the
Towever,

t ferring partner, and he is bound to accept the profit as agreed to by
I-arls (& ’

S b e b iU |
932, a transfer by a partner

Y2

%

partners, .i.e, he cannot challenge the accounts.
(= PLe =T
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the partnership is not considered between two or more parties.
(May 2018)

As per the provision of the Indian Partnership Act, 1932, the existence of [T

Mutltd.l_ﬂggm which is the cardinal principle of partnership law, is very
much helpful in reaching a conclusion with respect to the determination of
the existence of the partnership. Each partner carrying on the business is the
mmpil_ﬂg\lﬂjjﬂ]] agent of other partners. So, the act of one partner done
on behalf of the firm binds all the partners. If the element of mutual agency
relationship exists between the parties constituting a group formed with a
view to earning profits by running a business, a partnership may be deemed
to exist.

Circumstances when a partnership is not considered between two or more
parties: Various judicial pronouncements have laid to the following factors
leading to no partnership between the parties:

1) Parties have not retained any record of the terms and conditions of the
partnership.

2) Partnership business has maintained no accounts of its own, which
would be open to inspection by both parties

3) Noaccount of the partnership was opened with any bank.

4) No written intimation was conveyed to the Deputy Director of
Procurement with respect to the newly created partnership.

“Whether a group of persons is or is not a firm, or whether a person is or not a
partnerin a firm”. Explain the mode of determining the existence of partnership
as per the Indian Partnership Act, 19327

(May 2019)

What is the conclusive evidence of partnership? State the circumstances when Q

AN SRS

RS

As per the provision of the Indian Partnership Act, 1932, in determining whether
a group of persons is or is not a firm, or whether a person is or not a partner in
a firm, regard shall be had to the real relation between the parties, as shown by
all relevant facts taken together.,

For determining the existence of a partnership, the following things must be
present:

1) Agreement: Partnership is created by agreement and not by status.
The relation of partnership arises from the contract and not from
status.

2) Sharing of Profit: Sharing of profitis an essential element to constitute
a partnership. But, it is only prima facie evidence and not conclusive
evidence in that regard. The sharing of profits or of gross returns
accruing from the property by persons holding a joint or common
interest in the property would not by itself make such person partners.

3) Agency: The existence of Mutual Agency which is the cardinal principle
of partnership law, is very much helpful in reaching a conclusion in this
regard. Each partner carrying on the business is the principal as well
as an agent of other partners. So, the act of one partner done on behalf
of the firm binds all the partners. If the elements of 3 mutual agency
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rol;ninnsh[p l.xiéf-i;(!tiv_oél_I the

| arties constitutin

vl iRl | S constity
CW to eqy ning profits by runnin i

deemed 1o exist

5 agroup formed with
8 4 business, a partnership may be

Explain different types gz
I different Lypes of partners,

Types of partners;, ———— — - ' L Lo,

1) Active or Actual oy Ostensible p

partner Ly agreement ang
partnership busine
In the eve

artner: A person who has become a

o uﬂi“"’gly—-m‘-fﬂﬂllﬂgs in the conduct of the
nt of m“:;::ull(::"’l“"”’ "_‘-“ an ﬂ(:lllul Oractive or ostensible partner.
himself of all |i-1.l:ili'-|_‘ R u‘. M,(' to give public notice in order to relieve

; “PHities for acts of other partners done after the retirement.

2) Sleeping or Dorm:
; 1an i
e tp A person who is a partner by agreement
and who does pot actively take part i 0 .
business. A s) INg partner share profis oy oL the partnershi
JUSINESS, sleeping artner share ‘ofits i i i
et _l ng pai l"nu share profits and s also liable to the third
| parties all acts of the firm, Pyubljc notice is not required in the event of
| retirement,
( 3) Nomlua_l Partner: A person who Iund_s_h_imgmet the firm without having
| any real interest in it is called a nominal partner. He is not entitled to shar
the profits of the firm. Neither he invests in the firm nor takes part in the

} conduct of the business, However, a nominal partner is liable to third
! parties for all acts of the firm.

artner;

4) Partner in profits only: A partner who is entitled to share profits only
f without being liable for the losses is known as the partner for profits only
[ and is also liable to the third parties for all the acts of the firm.
{ 5) Incoming Partner: A person who is admitted as a partner into an already
| existing firm with the consent of all the existing partners is called an
I‘ Incoming partner. Such a partner is not liable for any act of the firm done
| before his admission as a partner.

6) Outgoing Partner: A partner who leaves the firm in which the rest of the

partners continue to carry on business is called a retiring or outgoing 1
partner. Such a partner remains liable to third parties for all acts of the firm
until public notice is given of his retirement.

7) Partner by Estoppel: When a person, who is not a partner in the firm, 1
represents himself as a partner in a firm, he is liable to anyone who, on the
faith of such representation, has given credit to the firm.

17 Ms Lucy, while drafting the partnership deed to take care of few important 6

| points. What are those points? She wants to know the list of information which
must be part of the partnership deed drafted by her. Also, give a list of

l inat inc 1i » partnership deed?
informe o be included in the par
information to (ICASM)
A As per the provision of the Indian Partnership Act, 1932, a document which

= ) I[)L' rious terms and conditions related to the relationship of partners to i
contains various :
each other is called a partnership df‘*d- i
The information contained in a partnership de as Y
1) Name of the partne ship firm, .
2) Name of all the partners. i W
3) Nature and place of the business of the firm

Sup,;,c.rt@escholars,in 114
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5) Duration of the

Partnership firm, %
6) Capital cop tribution of each parther, “
7) The D,l‘.llf_‘.i.,l-.‘;helriugJ_';illq of the partners. :/4
8) Ad mission and retirement of a partner. xA
9) _f_LilLr;‘_SﬁQf_]_![_l_t‘l_‘GS_l on Capital, Drawings and Loans. lf
10) I’mv?sinns for .s;ul_lIc_m_r:u_t_u_{gc_(;_o_u nts in the case of gLi,s;(JJ_ut_i@gl'__t‘bg_}_[m. } 1,«;
11) Prnv.lsinns tor salaries or Commissions payable to the partners, If any, | LA
12) Provisions for the gq_)ul;i_og),,_(_}__[‘_au)a_rt,n_c_l; in case of bL{f_EI_Qh‘QfQ;ﬂ! or fraugd | LA
Ms Lucy, while drafting the partnership deed to take care of few important
points. {
i) The partnership agreement must be in writing. An oral
partnership agreement is nota partnership deed, [ 1,
ii) The Partnership deed contains various terms & conditions as to
the relationship of the Partners to each other. P
iii) The partnership comprises of immovable property, then the :
partnership deed must be in Writing, stamped & registered under %
Registration Act |
iv) If the partnership comprises of no immovable property, then the
partnership deed must be writing and Stamped according to the i
provisions of Stamp Act, 1899
W hﬁT@tETlgT}??ETLEE{EeE ::Tr’ﬁ)?ra er’s interest? I +

1)

2)

3)
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The rights of a transferee are a follows: - ‘

During the continuation of the partnership, such transferee is not entitled
to interfere with the conduct of the business, to require accounts or to
inspect the books of the firm,

He is entitled to receive a share of the profits of the transferring partner
and is bound to accept the profits as agreed by the partners,

On dissolution of the firm or on the retirement of the transferring partner,
the transferee partner is entitled to receive the share of assets of the firm
to which the transferring partner was entitled and for the purpose of
ascertaining the share, he is entitled to an account from the date of the
dissolution,

¥ (ICA1 SM) |
As per the provision of the Indian Partnership Act, 1932, a share in a |

partnership is transferable like any other preoperty, but as the partnership is ‘
based on a mutual agency, the transferee of 2 partner’s interest by sale,
mortgage or otherwise, cannot enjoy the same rights and privileges as the
original partner.

2
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o
Ty the confninms o
hen can the continuing guar

Act, 19327 antee be revoked under the Indian Partnership 2
As per the provision of the Toi——5— (Nov. 2019)

Wi ) : of the Indian Partnership A ntinuing
guarantee given to ship Act, 1932, a continuln -

firm is, in the abs;c:g: ];:'?llnti tl_m“‘hi"(] party in respect of the transaction of a

transactions from the dat(: 1f( greement t‘0 the contrary, revoked as to future

Mere thane e e ¢ _( any C?mnge in the constitution of the firm.

4 torall futire n"__ = fgl&tﬂ!ﬂl?&til'ﬂiliw operate to revoke the guarantee as 1
ansactions. Such change may occur by the death or retirement of

a partner or int
partner or by the LILLLE_LLCUOD of a new partner.

/ 20 Explain the various effe |
| arious effects of insolv i ar '
o Parinerehli Ak 1683 ency of a partner as per the Indian 4
— — . ‘ ' (Nov. 2019)
f ;’:: p[u the Indian Partnership Act, 1932, where a partner in a firm is adjudicated
salve eacae
;0 \_L_u% he- ceases to be a partner on the date on which the order of 1
. adjudication is made, whether or not the firm is dissolved.
1) The insolvent partner cannot be continued as a partner.
2) He will be ceased to be a partner from the very date on which the order of

Effects of insolvency of a partner:

adjudication is made.

3) Thc estate of the insolvent partner is not liable for the acts of the firm done
after the date of order of adjudication.

4) The firm is also not liable for any act of theiinsolvent partner after the date

‘ of the order of the adjudication.

5) Ordinarily but not invariably; the insolvency of a partner results in the
dissolution of the firm, but the partners are competent to agree among
themselves that the adjudication of a partner as an insolvent will not give

rise to dissolution of the firm.

Define ‘Goodwill’ as per the Indian Partnership Act, 1932. Also, explain the
rights of the buyer and seller of goodwill as per the Indian Partnership Act,

1932.
(Nov. 2019)

f the Indian Partnership Act, 1932, ‘goodwill’ is a

As per the provision o
partn(ﬂ_}ﬂp asset which means the benefits arising from a firm’s business' 1
advantage which is acquired by a business

connections or reputation. It is the
al, stock fund and property.

1 | beyond the mere value of the capit
Ll Though an intangible asset, it has value, and unless otherwise agreed in the
upon dissolution, it must be sold and the proceeds 1

' partnership agreement and
| of sale distributed as capital. Where dissolution is caused by death, the estate
| of the deceased partner is entitled to share in the proceeds of the sale.

Rights of buyer and seller of goodwill:
1) Buyer's rights: On the sale of goodwill, the buyer may, unless the terms in

the contract of sale provide otherwise:

a) represent himself in continuing the business,
hts to the use of the firm name, and . 1

b) maintain his exclusive rig

(=)}
[l =

ey

,‘I
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€) solicit
Boodwill from doing so,

2) Seller’s rights: The seller may enter into competition with the purchager

uniess he is prevented by a valid restraint clause in the contract of sale.

X. Y and 7 are ].1a:'tncr§;7F;P—zi?m_m—'sm|ﬁim We_ﬁwzﬁn‘ying thelr
1_)usiness successfully for the past several years. The spouses of X and Y
fought in ladies club on their personal issues, and X's wife was hurt badly. X
BOt angry ahout the incident, and he convinced Z to expel Y from their
partnership firm, y was expelled from the partnership without any notice
from X and 7. Considering the provisions of the Indian Partnership Act,
1932, state whether they can expel a partner from the firm. What are the
criteria for the test of good faith in such circumstances?

- (May 2018)
As per the provision of the Indian Partnership Act, 1932, a partner may not
be expelled from a fi rm by a majority of partners except in exercise, in good
faith, of powers conferred by contract between the partners. It is thus,
essential that:

| 1) the power of expulsion must have existed in a contract between the
| partners;

' 2) the power has been exercised by a majority of the partners; and

‘| 3) it has been exercised in good faith.

4) Ifall these conditions are not present, the expulsion is not deemed to be
( in the bonafide interest of the business of the firm.

( The test of good faith includes three things:

[ 1) The expulsion must be in the interest of the partnership.

ii) The partner to be expelled is served with a notice.

( iii) He is given an opportunity of being heard.

‘ iv) If a partner is otherwise expelled, the expulsion is null and void.

|| Facts of the case:

' X, Y and Z are partners in a Partnership Firm. They were carrying their

)' business successfully for the pastseveral years. The spouses of X and Y fought
in ladies club on their personal issues, and X's wife was hurt badly. X got angry

, about the incident, and he convinced 7 to expel Y from their partnership firm.
Y was expelled from the partnership without any notice from X and 7.
In the above case, according to the test of good faith, the expulsion of Partner Y
is not valid.

Lformer customers of the business and restrain the seller of the T

e
Ya
Y
k]

Y2

!

23 “Though a minor cannot be mrtnm‘mun nonetheless be admitted
to the benefits of the partnership.”
1) Referring to the provisions of the Indian Partnership Act, 1932, state
the rights which can be enjoyed by a minor partner,
2) State the liabilities of a minor partner hoth:
i)  Before attaining majority and
ii) After attaining majority.
(Nov. 2018)
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1) As per the provision of the ~
can be enjoyed by a min0rpa1.:2?rnaf::rmmhlp Act, 1932, rights which

a) A mino - e :

: the ﬁrn:, partner has a right to his agreed share of the profits and of

:‘:’)) Ez z:: ha\:?t :Zce.s:t I:t;rmff_pect and copy the accounts of the firm.
only when severing his coor: ]acf:t(‘)u“tS‘ e

4y 06 SRslting ot e :nﬂf- IOI'.I :N.'Ith the firm and not otherwise.
partE-(;-r not to become a pzftf:fj:?he :::C‘l‘;h;*:ﬁﬂ b b;;:[mﬂe;
then he is entitled to the share to which he was entitelcome i o

share et as a minor. If
hg does not, then he is not liable for any acts of the firm after the date
of the public notice served to thateffect.
2) Liabilities of a minor partner before attaining majority:

a) The liability of the minor is confined only to the extent of his share in
the profits and the property of the firm.

b) Minor has no personal liability for the debts of the firm incurred
during his minority. L

¢) Minor cannot be declared insolvent, but if the firm is declared
insolvent, his share in the firm vests in the Official Receiver/ Assignee.

3) Liabilities of a minor partner after attaining majority:

a) Within 6 months of his attaining majority or on his obtaining
knowledge that he had been admitted to the benefits of partnership,
whichever date is later, the minor partner has to decide whether he
shall remain a partner or leave the firm.

b) Where he has elected not to become a partner, he may give public
notice that he has elected not to become a partner, and such notice
shall determine his position as regards the firm. If he fails to give such
notice, he shall become a partner in the firm on the expiry of the said

Ans.

six months.
i |

What is the provision related to the effect of notice to an acting partner of the 2

firm as per the Indian Partnership Act, 19327
(May 2019)

mﬁm—onﬁ the Indian Partnership Act, 1932, notice to a partner 1
who habitually acts in the business of the firm of any matter relating to the

2ffairs of the firm operates as notice to the firm, except in the case of a fraud

on the firm committed by or with the consent of that partner.

Thus, the notice to one is equivalent to the notice to the rest of the partners of

the firm, just as a notice toan agentis anotice to his principal. This notice must 1
be actual and not constructive. it must further relate to the firm’s business. Only

then it would constitute notice to the firm.

e |

rtnership firm? 3

———————— = . - . .
Whether a minor may be admitted in the business of a pa

Explain. cickisin

Ans.

ian Partnership Act, 1932, with the consent of all
n be admitted into the benefits of the

As per the provision of the Ind
the partners, for the time being, a minor ca

artnership. o .
¢ ; tner has the ri ht to agreed rofits sha of the firm.

1) A minor par
2; He can have access to inspect and copy the accounts of the firm.

su pport@eschoiars.in |
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3) Hecan sue the Partners for accounts or for p

3 ayment of his sha
When severing ;s conne re but only

) ction with the firm,
211 LR . . k
) On attaining majo, 1ty, he may withip 6 months elect o become 4 partner & |
; o1 nF)t. In both cases, 4 public notice shaj be issued by the firm, 1,
) A mm'or shall not pe held Rersonally liable for the debts of the firm, He is
only liable to the extent of his share in the profits and Property of the firm, |
| 26 What is the Procedure of rgﬁstratﬁm of a partnership firm under the Indiap 4
il Partnership Act, 19327 |

Ans. | Ag per the B;mgn__j_R'—%‘_“_ i 932, (l(':AlSM) |
5 of the Indijan Partnership Act, 1932, the following is the
Procedure for the registration of 5 p
1) Itis optional, not mandatory % [
2) The firm u@gfu_o_th_e_Legg_g_ege_d from the begiMug; it can be registered 1 '
during continuation alsg, ‘
3) For registration, gpp_lm_thﬁe_ﬁgiq&eg with the prescribed form and the 1
Prescribed fee, stating.
The firm'’s name,

The place or principal place of the business of the firm,
The names of any ori]gr_glgc_e; where the firm carries on business.
The date when each artner joined the firm, '

The name in full and bermanent addresses of the partners,

DO

The dura tion of the firm, '

' 4) The statement sha]] be signed by ali the partners or by their agents specially
authorized on this behalf. Each PErson signing the statement also verify it ¥

in the manner prescribed.
3) A firm shall not contain any of the following words, namely, Crown

artnership firm:

R R

Emperor, Empress, Empire, Im verial, King, Queen, Royal, etc, L7
6) Registration is effective from the date when all documents with rescribed ].
orm and prescribed fees as delivered to the registrar, the date on which %

the Registrar makes an entry in the register of the firms is immaterial.
7) In English law, the registration of the firm is mandatory, and there is a 2
penalty for non-registration.

Discuss the liability of a partner for the act of the firm and liability of the firm 4 !
for the act of a partner to third parties as per the Indian Partnership Act, 1932,
(Jan.2021)
The question of'liamily of partners to third parties may be considered under
different heads. These are as follows:
1) Liability of a partner for acts of the firm: Every partner is liable, jointly 2
with all the other partners and also severally, for all acts of the firm done
while he is a partner.
2) Liability of the firm for wrongful acts of a partner: Where the wrongful
actor omission of a partnerin the ordinary course of the business of a firm 2
or with the authority of his partners, loss or injury is caused to any third
party, or any Penalty is incurred, the firm is liable therefore to tha: same }
[l £ 3 || Extent as the partner,

888 838 0402
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ght to G)Epel art
] 2 artner . et : ;
the Indian Partnership Act, 1_932?7 " mustbe exercised in good faith under -
Ans. | As per the provision (Jf‘tlrelinamf—-.k (Noveao20)
expelled from a firm by a majority ‘f el i e :
of powers conferred Hieone l Ot PattnTrs except in exercise, in good faith,
The tectiat iy att between the partner:
7 E']tﬂt}sl of good faith includes three things: Al
e ex i ; i ‘ |
s l?ulsmn must be in the interest of the partnership 2
v Hei ]Ja.: tner to be expelled is served with a notice i a
i e is given an Opportunity of being heard 1%
a partner is otherwise Lae
L ! partner is otI1EerErLei1£H£d, the expulsion is null and void. Ve
29 | What are the rights which wont e s
2 ghts which won't be ffecte : i i
‘ el wy. affected by the Non-Registration of 4
—u - — e Nov. 2020)
Ans As per the provisi 3 ian Partnershi (
‘ - : I v_|-510n of t_ht Indian Partnership Act, 1932, non-registration of a
irm does not affect the following rights:
‘ 1) nght (}{Lhii'd parties to sue the firm or any other party. 1
‘ 2) Right of partners to sue: 1
v for the dissolution of the firm, or
¥ for the settlement of accounts of the dissolved firm, or
| ‘ ¥ for the realization of the property of the dissolved firm.
| 3) Power an Official Assignee of Court to release the property of the insolvent 1
partner and to bring an actien.
1

www.escholars.in

Comment on ‘the i

4) Right to use or claim a set-off if the value of suit does not exceed 3100 in
value.

Ans.

P, Q, Rand S are the partners in M/S PQRS & Co., a partnership firm which deals
in the trading of washing Machines of various brands. Due to the conflict of
views between partners, P & Q decided to leave the partnership firm and
started competitive business on 31s July 2019, in the name of M/S PQ & Co.
Meanwhile, R & S Have continued using the property in the name of M/S PQRS
& Co., in which P & Q also has a share.

Based on the above facts, explain in detail the rights of outgoing partners as per
the Indian Partnership Act, 1932 and comment on the following:

| As per the pmvisﬁjn of the

1) Rights P & Qtostarta competitive business.
2) RightsofP&Q regarding their share in the property of M/S PQRS & Co.
(Nov. 2020)

» Indian Partnership Act, 1932, the right of outgoing
1ess on competing for business with that of the firm,

partner may carry the busil
ss, but subject to contract to the contrary, he

and he may advertise such busine
may not: -
a) Use the firm name. : |
b) Represent himself as carrying on the business of the firm or
)] Solicit the custom of persons who were dealing with the firm before he
c M}Lﬁ

ceased ta be a partner.
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artners that op his ceasing to he S0

Ness similar tq that of the firm wit i ’
bPeriod or Wwithin Speci

ified
fied loca) limits Such as apr. Wi ain
: : local dS agreement wij lﬂo_t,bmaxm i
of trade jf tllg_rg_sggaint is reasonable, :

AS per the Provision of the Indian Par'tnership Act, 1932,
has died or otherwise Ceased to be g p

on the business of the
settlement of

any member of 4 firm
artner, and the continuing partners carry
firm with the Property of the firm without any fing)

accounts as between them and the outgaing, then, in the absence

ofa contract to the contrary, Ul_c_qu_gsﬂg_i_llgp_amu;_ez_' or his estate is entitled at the
Option of mm_s,El.f_Q!'_iLs Tepresentatives g sy ch sh;

nare of the profits made since
he ceased to be an in terest at the r

\Erate of six per cent. Perannum on the am ount
of his i!l_aLe_iLtl_m.mgum;tnggm firm.

P,Q Rands are the p
in the trading of w

artners in M/s PQRS & Co., 3 Partnership firm which deals

ashing Machines of various brands, Due to the conflict of
views between partners, P & Q decided to leave the partnership firm apd
started competitive business on 31t July 2019, in the hame of M/S PQ & Co,

Meanwhile, R & S Have continyed using the Property in the name of M/S PQRS
& Co., in which p & Q also has a share,

CQI!Q[!!S!QI’I.‘

1) P & Q can start 4 competitive business in the name of M/S PQ & Co. after
following the above conditions in the absence of any agreement.
2) P & Qcan share in the Property of M/s PQRS & Co.

. 1_&_1 -
Discuss the Provision regarding Pérsonal profits e

Indian Partnership Act, 19327

arned by a partner under the

(May 2019)
d that if any
p completely

As per the provision of the Indian Contract Act, 1932, it is provide
personal profits earned after dissolution but before the partnershi

wound up, then it must be accounted as the firm's rofit.
’ ———_____‘————_______p;

State the legal position of a minor partner after attaining majority:
1) When he opts to become a partner of the same firm,
2) When he decides not to become a partner.,

(Nov. 2018)
rson IJCCOIES d [JEIITI](-]FZ 2

1) Where such pe

a) His right and liabilities as a minor continue up to therdate on wbich he
becomes a partner, but he also becomes personally of partnership, and
b) His share in the property and profits of a firm shall be the share to
which he was entitled as a minor.
2) When such person elects not to become a partner: _ .
a) His right and liabilities as a minor continue to be tl.mse (Tfa minor under
this section up to the date on which he gives public notice.
b) His share shall not be liable for any acts of the firm done after the date
of the notice.

€) Heshall be entitled to sue the partners for his share of the property and
the profit,
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clearly Written a]ong ture, The

a4me of the partners was

the head off fth

) the fir Y ice of the firm
lnan:lc was neijther removeg fronin m.}pn It October 2018, C passed away, His
1ead office oy fro e list of partners as gt :
partnership, . fl.”m ~the.letterheads of the firm, Ag e?t::e“: front off the
o M continued it Operations v 2 TS of Ihe
accounts of the fjpy, were settled - 4 S With A and B a5 partners, The
also determined on i

€amount duye tq the legal hei
10th Octohe € legal heirs of C was
heirs of on 1@th oheri2nig, But the

October 2018, x,

Analyses the above gj i
3 € Ssituation in terms i

* 3 : :
Partnership Act, 1932 and decide w} il i

| liable for the due towards My x. ieiherithe L n S o

= — ol _ Nov. 2018)
Ans. | As per the provision of the Indian Partnerc (
S ndian Partnership Act 193 ;

/ B ko s p Act, 2, A contract between

: . , Ml1ot dissolved b the death of 2 artner, the estate of a
C GCtdsed_me;mgLufmre_ﬁ)@Laq of the firm done after his death. It js

not necessary tggilmy_imt_ic_e_e@er to the public or the person having dealt

with the firm.

Facts of the case:

A B and C were partners in a

partnership firm M/s ABC & Co., which is engaged
in the business of trading branded furniture. The name of the partners was
clearly written along with the firm named in front of the head office of the firm
as well as on the letterhead of the firm. On 1% October 2018, ¢ passed away. His
name was neither removed from the list of partners as stated in front of the
head office nor from the letterheads of the firm. As per the terms of the
partnership, the firm continued its operations with A and B as partners. The
accounts of the firm were settled, and the amount due to the legal heirs of C was
also determined on 10t October 2018. But the same was not paid to the legal
heirs of C. on 16t October 2018, X, a supplier, supplied furniture worth
/ %20,00,000 to M/s ABC & Co. M/s ABC & Co. could not repay the amount not
only from M /s ABC & Co. but also from the legal heirs of C.
The (c:ileli\::?); of the furniture was made after C's death; his‘estate would not }:?e
F of i it for goods sold and delivered would not lie
Hanidorhadel onis hrm: feone - 1 partner. This is because there was
against the representative of the deceased partner.

no debt due with respect if the goods in C's lifetime.

i o _\—__'—“—i-—_
ABand E_wm'e
Partnerg in g
o y Partn i
In the businesg of trading bfandezrsf:]p .ﬁrm M/s ABC & Co., which is engaged
- " 4 . FHI

Www.escholars.in

support@escholars.in
48b 386 U402

(]

122




as dealin
Partnership byt faile
1, M, N and p Visited
e latest to

gin reﬁ-igerators. On 1st
d to give Public notjce of
a trade fair an( enquired
S. X, who was exhibiting hig
ssed with the interactions of
visiting card alsq included the
already retired, ¥ supplied some
cover the dues not only from the firm

refriger

ators with th
refrigerators With the new te

P and requested tj
Name of p 44
refriger

chnique
chniqucs, was impre
ard of the firm. The

N though he had
M and coylg not re

€ Visiting ¢
a4 partner eve
ators to the fiy
but alsg from p,

Analyseg the aboye case in te
Act, 1932 and de

'ms of the proyisi

ons of the Indian p
P is liah]e

cide whethe in this Situation,

artnership

As perthe

= A (Nov. 201g)
Provision of the Indian Partnership Act, 1932, partﬂergﬁip by holding
an when a manp Jl_Qf;lﬁ_lmn&c_fig_ut 45.d partner or allows o thers to do jt,
he is then Stopped from denying the character he has assumeq and upon the

faith of which creditors may he Presumed to haye acted. A person may himself,

by his words Or conduct, haye induced others 1o believe that ,h_e_ig_@_pﬂ_t_n_e_&g
he may have alloweq oth €IS 10 represent him :

N as a partner, The result in both
, cases is identica].
J Facts of the case:
| M, N and p Were partners in 3 fi
October 2018, p retired from t
his retirement. After hi
f about some refrigerators with the late

| refrigerators with the n essed with the interactions of
P and requested isiting ¢

out me

St techniques,

name of P as a partner even though he had already retired, x supplied some
refrigerators to the firm and could not récover the dues not only from the firm
but also from Pp.

Conclusion: .
Pis also liable for the price because he becomes a partner by holding out.

Ram, Laxman and Bharat are partners of a p
Co. The firm is a dealer in office l"urniture.ﬁl

sale}taxman was in charge of maintenance of accounts of the firm,andyBharat

Was in charge of handlin all legal matters, Recently through ar': agreement
among them, it wag decided that\Ram will be in char ler c 0t
aecounts and @mn will be in charge of purchase and salt_ejBe_-mg_ ignoran
about such an dgreement, Shyam, a supplier, supplied .sonje furniture tol R_amf
who ultimately sold them toathird party at a profit, Referring to the prow-smnf
of the Partnership Act, 1932, advise whether Ram'’s actions were correct or not?

(Jan. 2021)

o 2
As per the provision of the Indian Partnership Act, 1932, it is the duty of the

: ; is
Partner to act within the scope of his actual authority. If he exceeds his

authority, he shaj compensate the other partners or loss unless they ratify his

act. Also, a partner Must not make any secret profits.

artnership firm RLB Furniture's &
am was in charge of purchase and

588 583 0402
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| Eacts of the case;

Ram, Laxman anc
. AXman and Bharat are part) i
0. The firm je - ol
o firm is g dealer in office furnit iy
sale, Laxm; as i e e
axman was in ('h.'tr'p,c ol maint
was in charege of l o
in charge of I'mmllin;-,l all le
among ‘m, it ..
18 them, it was decided (hya Ra
accounts an i ¢ i f g
d Laxman will be in ¢h
agreement, s} sale. Being ignorant
‘ 24 » oliyam re 1
W = ) : . - iy
ho u!lmml.ciy sold them o a third party at oo | e S iy
‘ : arty at a profit,
Here, Ram h

Partnership firm RLB Furnitures &
Ram was in charge
ance of
Bal matterg,

of purchase and
accounts of the firm, and Bharat
‘ Recently through an agreement
ill be in charge of maintenance of
arge of purchase and
a supplier

about such an

as o compens:
nsate D
outside his actya) millh()l'i:; e ;Hh(.r partners and the firm as Ram had acted
.. =Y and made an agre i .
purchase of furniture . asreement with Shyam for the
‘ . Within the scope of his duties. Ram'’s duty
accounts of the firm, not sale and purchase of the

rofit which R: e
Rrofit which Ram has made from selling the furniture shall

i ! which was not with
was the maintenance of the

furniture. Also, the

36 | Explain the provision of the Tndins pe——
‘ e _ p Vlsro.n of the Indian Partnership Act, 1932 relating to the
creation of partnership by holding out.
el s RTP Nov. 2020
| Ans Partnership by Holding out: e : ]
| Partnership by holding out means “to represent’, strangers who hold
themselves out or represents to be partners in the firm.
¥" No entitled to share profit and losses of the firm.
¥ Liable to the third party with which contract is entered into becoming
of such representation.
37 State the legal consequence of the following as per the provisions of the Indian
Partnership Act, 1932:
1) Retirement of a partner
| 2) Insolvency of a partner
L (RTP Nov. 2019)
1) Retirement of a partner

[ Ans.

888 888 0402

a) A partner may retire:

v with the consent of all the other partners;
v in accordance with an express agreement by the partners;

v where the partnership is a will, by giving notice in writing to all the

other partners of his in tention to retire. - ‘

b) A retiring partner may be discharged from ‘anv liability to any third
arty for acts of the firm done before his retirement by an agreefnent
e third party and the partners of the

i ith such
made by him wi _ . . J _
rm, and such agreement may be implied by a course of

arty and the reconstituted firm after he had

reconstituted fi
dealing between the third p
knowledge of the retiremen L.

) N twithstanding the retirement of a partner from a firm, he and the
C 0

i I d L P4 ir [4 l'ties f(] an aCt

f them. e
denaBLabl o meww

d) Notice may be given by

[econstituted firm
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b)
<)
d)

e)

www.escholars.ln

-

2) Insolvency ofapartner ———— ———-k—-ﬁ__f.k—_m__\__‘___\\
a) Thei

insol mmmnmar;jnpugmmmﬂmm.
He will be ceq sed mLDEJlQaHﬂQL&Qm—LMM_ﬂe—MMMQLdg[
Qta_dnuuganmkrm.

The estate of the insolvent Rartner is not Jiable for the acts of the firm
d_pﬂ_f:_z_lf.t_qr_mg date of order of adjudj

cation.

The firm is also u_o;[igl_nlgﬁqn;uny act of the insolvent Partner after the
date of the order of adj udication,

Ordinari[y but not invariably. the insolyve

ncy of a partner results in the
dissolution of a firm, byt the

partners are competent to agree among
themselves that the adjudication of 3 Partner as an insolyent will not
give rise to dissolution of the firm.

e |

support@escholars.in




;’\IIS.

Www.escholars.in

The Companies Act, 2013
Sl \
‘Indoor Management as

Companies Act, 2013, Ex
1€ company ¢|

Explain clearly th_ci__clin_dgmct of
companies registere
which an outside

Managemeny’,

d under the

applicable in cases of
I dealing with tl

; plain the circumstances in
alm any relief on the ground of ‘Indoor
§ _(!a_m. 2021,

e ICAISM, May 2018
Indoor M :

anagement:

i)oéll'ii;c - RTP Nov. 2020, RTP Nov. 2019)
management”

6

\ according to the “doctrine of indoor
aling with the tompany though are supposed to have
the competence of the company through is supposed
garding the competence of the company to enter into

are also entitled tq dssume that as far as the internal
- . S and regulations by the company is concerned, everything
-eam=clLdone properly. They are bound to examine the registered documents of the

company anc sure the sk . ) : ) 3
pany an (LQILS‘QIL-AJJ:JLHLL_D.LQD_OL‘QQEM‘QQ notinconsistent therewith, but they
e fully entitled to presume regularity and

are not bound to do more. They ar

compliance by the company with the internal procedures as required by the
Memorandum and the Articles. This doctrine is a limitation of the doctrine of
and properly known as the rule laid down in the celebrated case

k vs Turquand. Thus, the doctrine of indoor management aims
against the company.

» the outside
satisfied themse

to have satisfie

I's de
lves regarding
o l.Iu,-msclves re,
the proposed contracts

compliance to proced ure

“constructive notice”

to protect outsiders
The above-me
limitations of it
a) Actual or

ntioned doctrine of Indoor management or Turquand Rule has

s own. That is to say; it is inapplicable to the following cases, namely:

constructive knowledge of irregularity: The rule does not protect

any person when the person dealing with the company has noticed, whether
actual or constructive, of the irregularity.

Suspicion of Irregularity: the doctrine in no way rewards those who behave

negligently. Where the person dealing with the company is put upon an inquiry,

for exam ple@rhere the transaction is unusual or not in the ordi‘na course of
business, it is the duty of the outsider to make the necessary enguiry.

c) Forgery: The doctrine of indoor management applies onlyMr:_egu_laﬂ_gw
might otherwise affect a transaction, but it cannot apply to forgery, which must
be regarded as a nullity. Forgery may in circumstances exclude the “Turquand
Rule”.

b)

SK Infrastructure limited has a paid-up share capital divided into 600000 equit);
‘shares of ¥100 each. 2,00,000 equity shares of the company are held by the Cer;tra
‘ - 0,000 3 f Maharashtra.
squity shares are held by the Government o
overnment, and 1,20,000 equity s : . :

E*xplain with reference to relevant provisions of the Companies Act, 2013 whether SK
imi i ‘reated as a Government Company:.

Infrastructure Limited can be treate P

Ans,

Facts of the case:

: 26
ort@escholars.in 12
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SK Infrastructm'e limil—ed—h_a_sTpaid-up share capital divided into 600000 equity

shares of 109 each. 2,00,000 equity shares of the company are held by the Centrg
sovernment, ang 1,20,000 equity shares are held by the Government of Maharashtry,

In the present case, 2,00,000 e
government, and 1,20,000 e
out of the 6,00,000 equity s}

quity shares of the company are held by the Central
quity shares are held by the Government of Maharashtra
1ares, Which is 53.33%, which is more than 51% of paid-

up share capital, Hence SK Infrastructure Limited will be treated as a Government
Company,

Naveen Incorporated 3

One Do pany’, making hife St oo e
One Person Company”, making his sister Navita as the
nNominee. Navita is Je;

aving India permanently due to her ma rriage abroad. Due to this
fact, she is with(h'awing her consent of nomination in the said One Person Company.
Taking into consideration the provisions of the Companies Act, 2013, answer the
question given below:.

a) If Navita is leaving India permanently, is it mandatory for her to withdraw her
nomination in the said One Person Company?

b) If Navita maintained the status of Resident of India after her marriage, then can
she continue her nomination in the said One Person Company?

(ICAI SM, RTP May 2020)
As per the provision of the C{Jmpahi—es_A?t._Zmz only a natural person who is an
Indian citizen whether resident in India or otherwise and has stayed in India for not
less than 120 days during the immediately preceding financial year.

Facts of the case:

Naveen Incorporated a “One Person Company”, making his sister Navita as the
nominee. Navita is leaving India permanently due to her marriage abroad. Due to this
fact, she is withdrawing her consent of nomination in the said One Person Company.
Conclusion:

a) No, itis not mandatory for Navita to withdraw her nomination in the said OPC as
she is already an Indian citizen. It iS not mandatory for her to be a resident in
India.

b) Navita can continue her nomination in the said OPC if she stays in India for a
period of not Iessm&mﬁm&mm‘w@mw@.

It is not mandatory for Navita to be a resident in India.

4 Sound Syndicate Ltd., a public company, its articles of Association empowers the
managing agents to borrow both short and long term loans on behalf of the company,
Mr Liddle, the director of the company, approached Easy Finance Ltd,, a non-banking
finance company for a loan of Rs, 25,00,000 in the name of the company.

The Lender agreed and provided the above-said loan. Later on, Sound Syndicate Ltd,
Refused to repay the money borrowed on the pretext that no resolution authorizing
such loan has been actually passed by the company, and the lender should have
enquired about the same prior to providing such loan; hence the company not liable
to pay such loan.
Analyse the above situation in terms of the provision of Doctrine of Indoor
Management under the Companies act, 2013 and examine whether the contention of
Sound Syndicate Ltd. is correct or not?

(May 2019, ICcAl SM)
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correctly onee they are - iQULJ_ PLOCedjn s L SONS aling with the commame
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€552
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| Proceedings ip,
I |
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HJ‘HIET'.

Ips Protecy exte
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5 avE b h
| people are ¢ Nntitled _LLL_I)_!'t.‘SlIl]] 3

S from the Company

| e : i e and stateg that the a
submitted with g BiStrar of Copm. 2l proceadin IS are z¢
/ ] ed with the _l_gggb_lf,__!_,i,__Q_j__c_gmM_ms ~E8-are as per documents
) What h"].ll.lJ_QJ".S,_i_.l.l,l_f;,l‘n N

' _.,ili_.L(L_;LEQ_lJlj
/ outsider cap only pre

information he/she

Jany‘_hi;s__not
Sume the inter

: g;n@f;ter of public knowiedge. An e
tions of 4 Company but dg not know the

{ ' : is not brivy to,
| 2) If not for the doctrine, the

com Dan co = " : . %
uu,l_'l.m,rj:/_.l,iu;D_l'__Q!J"lQ_a] P could escape creditors by denyin ng the | 1

| "toact on its behgyp
| | Facts of the case:
' |

Sound Syn licate Lt z ic : :
I‘ l\ e ¢ Ltd, a puplic €Ompany, its articles of Association empowers the
| | Managing agents (o borrow both shortang |
/ I‘ Itv]r Liddle, the (“I'E“L"l.()i' of the COmpany, approached Easy Finance Ltd, a non-banking 1
| finance tompany, for a loan of Rs. 25,00,000 in the name of the €ompany. The lender
| || g,w;g(.-g_af_It,LJ:r_{_)xi_dg(_lﬂliell;u_ve-said loan. Later on, Sound Syndicate Ltd. Refused to
repa u1g_ﬂygﬂgyJJi}gpwgd on the pretext that no resolution authorizin such loan
| epay =U0 the pretext g
| has been actually passed by the company, and the lender should have enquired about
YF y pany
/ the same prior to providing such loan; hence the t0mpany not liable to pay such loan,

|

/ ) | Conclusion:

{ Easy Finance Ltd. Being external to the tompany, need not enquire whether the

{ | necessary resolution was passed properly. Even if the company claim that no
| 8 Sary resolution prop a

( | resolution authorizing the loan was passed, the company is bound to pay the loan to 1
| fesolution authoriz oan v
_J Easy Finance Ltd.

| | )] .
- " —_.—_“—’ Ear 6
5 \_E'ieﬂ_y&pﬁj n the doctrine of “ultra-vires” under the Companies Act, 2013. What are |
| | Cultra-vires s of the company?
‘ / the consequences of ultra-vires acts of p ———
i |
| term ultra-vires is simply “beyond (their) 1

— gy - i f the 5
i T CD”C“.“]L, of ultra-vires: the meaning ot thapplicab'e only to acts done in excess of the
. i -a-vires' 1s 4
:r”. The legal phrase “ultra-vi
power”, The lega

5 ] owers are in their nature
l j of-the-dobrs; Tihis PE il e pd s the law not expressly
; L B I “mi [ever doe: &
J_o;‘a ? T ordinary citizen, the law permits whate
imited. To an ary c

orbi iects of a c any as stated in its

forbid. f pany law that the objects of a Lompanly 1:\ tc pilefy .I
; T( amental rule of company la i the Act - a

bk Unddmuudlb, ”L‘L parted from only to the extent permitted by

e s (e

memorandum can be

n ompa i consequence, any act
d i any Ltd. Vs. Riche]. In conseq
and no further [Ashbury Railway Company il A s

hic . :
‘ o company W : ative in law and is
0Ntz ade by the co 1 and inoperative
done or a contract m : ?'/rhe company wholly void and ot tiade
s irectors " also of is account, a compa
‘ rectors but als his account, .
ulf Lh(—; di t binding on the company. Ont han thosel sanctoned BbYRGHS
therefore not F

Q:».) =l I_'I]E]‘ i !
und_for POSE S i a trade different from
] | its fund for pul ; T arrying on atra
from employing its fu it can be restrained from carrying
i ise, it
memorandum, Likewise,
; ‘0 carry on.
the one it is authorised to carry
r 128 \
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The impact of the doctrine of ultra vires is that a company can neither be sued on an

ultra vires transaction nor can it sye on_it. Since the memorandum is a “public
document”, it js open

_ to publicinspection. Therefore, when one deals with a.company,
fme is deemed to know about the power of the company. If, in spite of this, you enter
Into a transaction which is ultra vires the company, you cannot enforce it against the

tompany. {For example, if you have supplied goods or performed service on such a
contract or lent money, you c

the money advanced to the
company from parting with

annot obtain payment or recover the money lent. But if
company has not been expended, the lender may stop the
it by means of an injunction; this is because the company
does not become the owner, he can take back the property in species. If the ultra vires
loan has been utilised in meeting the lawful debt of the company, then the lender steps

into the shoes of the debtors paid off, and consequently, he would be entitled to
recover his loan to that extent from the company.
An act which is ultr

shareholders of the company.fSometimes

directors, the shareholders can ratify it; if it is ultra vires, the articles of the company,

done irregularly, the shareholder can validate it.

What do you mean by "Companies with a charitable purpose” under the Companies
Act, 20132 Mention the conditions of the issue and revocation of the licence of such a
company by the government.

|
|

(May 2019, Nov. 2020)

a vires the company being void cannot be ratified by the
»an act which is ultra vires can be regularised
by ratifying it subsequently. For instance, if the act is ultra vires the power of the

i

the company can alter the article; if the act is within the power of the company but is

Ans. | Asper tgpmiﬁn of the C'Ebms Act, 2013, Section 8 of the Companies Act, 2013
deals with the formation of companies which are formed to promote the charitable
objects of commerce, art, science, sports, education, research, social welfare,
religion, charity, protection of environment etc.

Such a company intends to apply its profit in
¥"  promoting its objects and
v"  prohibiting the payment of any dividend to its members,

Examples of section 8 companies are FICCI, ASSOCHAM, National Sports Club of India,

CIl etc.

Power of Central Government to issue the license:

i) Section 8 allows the Central Government to register such person or
association of persons as a company with limited liability without the
addition of words ‘Limited’ or ‘Private Limited’ to its name by issuing
licence on such conditions as it deems fit.

ii) The registrar shall on application register such person_or association of
persons as a company under this section.

iii) On registration, the company shall enjoy the same privileges and
obligations as a limited company:.

Revocation of license: The Central Government may by order revoke the licence of

the company where the company contravenes any of the requirements or the
conditions of this sections subject to which a licence is issued or where the affairs of
the company are conducted fraudulently or violative of the objects of the company
or prejudicial to the public interest, and on revocation, the Registrar shall put
‘Limited’ or ‘Private Limited’ against the company’s name in the register. But before
such revocation, the Central Government must give it written notice of its intention to

revoke the licence and opportunity to be heard in the matter.

888 888 0402 support@escholars.in
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Examine the follo

a) A Company jg an artifi

b) A private limite
| limited comp

Orrect,
LOWn property an
AMinimuym
ast sevenp me

tial Person

along with reason:
d comp

d cannot Sueor be sued.

of two members, while 4 publie
mbers,

; ns. -a ATO—‘—__—__'_‘ mpany he; - CAI SM RTP
A ) vy bel“g—;ﬁ‘a—;?iﬁci I e (I I ' Mﬂy 2020
| or be sSued, ghc i Dnot 0——__—__"“"[0 loperty and )
nd cannot Sue

Incorrect: A comp: is ifi
} G bjl-[Tf:][]]-y '8 an artificial pergen as itis created by
e - 1Lis lepal or judicial a5 itis created b I .
[ ed with all the rights of an individya] §
Further, the Company being 4 separate | e
b¢1_fifggilcgggilj'@§s_e¥lc>_aias Incur I:i- i E'E
members can contr thrts Commpi

»anng
any muyst have
any musg have at le

4 process other
aw. It is a person since

al entity, £an own property, have a

. act with the Company L:’f_”ﬂi%gmg'iﬂmiguh‘ﬂﬁ s
SO0 Tha g_;uc_-grn_d_bgﬁgggiuns o nal;;e C[]:“.M right agamslr ttorincur liability
natural person can do except L;T);;:ﬁ—_g lly N A
{ Iearn.cd profession, Hence, it is a legal person in its own sense
’ b) A prl-VE! _te l.imited CoOmpany must haye 3 r_r-:ﬁagl?-fn_v:members while a
| public limited Company must have at least seven members, '

| Corr_ect: As the provision of the Companies Act, 2013 deals with the basic
' | requirement with respect to the constitution. In the case of a public company
| g1L7jutmL6_ge_OMLCjﬂfgllTLfb_i";au‘uawful purpose by subscribing their
hames to the memorandum and complying with the requirements of this Actin
I / respect of registration. In exactly the same way, two or more people can form a

Nt to jail, take an oath, marry or practice a

| private company.
I% === e s Pl el R D

8 ABC Limited has ﬁ(ﬁ@?@qumoﬁz Limited worth 15
| | crores and issued Non-Convertible Debentures worth 240 Crores during the Financial
Nl | Year 2019-20. After that total Paid-up Equity Share Capital of the company is 100
l Crores and Non-convertible Debentures stands at 3120 Crores.

Define the meaning of Associate company and comment on whether ABC Limited and
( XYZ Limited would be called Associated company as per the provisions of the

| Companies Act, 20137

(Nov. 2020, RTP May 2021)

As per the provision of the Companies Act, 2013, An associated Company in relation

to another company means a company in which that other company has a significant

influence, but which is not a subsidiary company of the company having such
— i = S

influence and includes a joint venture company. ‘ ey
The term “significant influence” means control of at least 20% of total share capital
control of bu.siness decisions under an agreement.
The term “Total Share Capital” means the aggregate of the-
a) Paid-up equity share capital; and - ]
b) Convertible preference share capital.

Facﬁts.o t s llotted equity shares with voting rights to XYZ Lm‘uted woltth ??l 1
ABGiIm)ted hasdaN N Convertible Debentures worth 340 Crores during the Financia
crores and issued Non- . i

Year 2019-20. After that total Paid-up Equity Sh

are Capital of the company is 100

. 20 Crores.
Crores and Non-convertible Debentures stands at 31

NS
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ABC Ltd. Has allotted equity shares with a voting right to XYZ Itd. 0

al share capital (j.e, %10
the said

fX15 Crores, whicy
0 crores) tg have 4
fce on XYZ Itd. Since requirement doeg not comply,
ABC Itd. and Xyz Itd. are not A4ssociate companies, Holdin 8/allotment of
non-convertible de e relevanc ascertaining signific inf

no; vertible de rele _ascertaining . M.L“LHIEJ%

significant inflye
therefore

et S| [imm _
Ram, an assessee, h

ad a large income in the form of dividends and interest, order
to reduce his tax liability, he formeq four private limited tompanies anc transferre(
his investments to them in exchange for their shares. The income earpeq by

Companies was taken back by him as pretended loan. Can Ram he regarded ag

Séparate from the private limited tompanies he formed?

J (Nov, 2019, ICAISM)

» 2013, where the incurpn?’it?o\n of the

d for some ilieg;ll_ggmpgqu‘_pgu)_ogp to defeat or circumvent the
law, to @ilgui;‘,gﬁiL@,LS orto aL(LkUQgﬁ@“_&JQ_Q]ﬁ, etc, the corporate icierlglg;_ma_[_y
be lifted to see the real transaction behind it

} S0 case:

\ Ram, an assessee, had a large income

Ans. | As per the provision of rhr:?.‘{_lnﬂ;al_liés_ﬁrl
company is adopte

in the form of dividends and interest, In order
to reduce his tax liability, formed four private limited companies and transferred
his investments to them in exchange for their shares, The income earned by
companies was taken back by him as pretended loan.

nclusion:

he

Here, Ram formed four private limited tompanies in order to reduce his tax liabi]ig{.
The purpose n['a’ncorpor&ting companies was to reduce the tax liability of Ram and to
avoid legal obligations of paying income tax. The purpose is illegal So, Ram cannot be
regarded as separate from the private !imiteﬁgﬂm_a_meg he formed.

i = T

10

A company I'EgisteEJLTnJe?s:rc_tiaﬁﬁﬁﬁ*
during the financial year ended on 31st Mar
declared by the Government of India

E&Ep&ﬁ&?\&i{i@&?@d huge profit
ch 2019 due to some favourable policies

the development, some
dividends to the membe

and implemented by the
members of the company wanted the
I's ofthe company, They

cempany. Considering
Company to distribute

approached you to advise them about
the maximum amount of dividend that can be declared by the Company as per the
provisions of the Companies Act, 2013
(Nov. 2018)
| As per the_;;'()VjEUn of tﬁ?—(laiﬂﬁrﬁmc_t,ﬁﬁx—eaEE@T!EJIS_\W{!_EFE formation
of companies that are formed to Rromote the charitable objects of commerce, art,
science, sports, education, research, social welfare, religion, charity, protection of the
environment ete,
Such a company intends to
v Promoting its objects and
=i prohibiting the pa ment of an
A company registered undersection g of the Companieg Act; 2013 e,
during the financial yearended on 31st March 2019 due to some favourable policies
declared by the Government of India and implemented by the company. Considering

the development, some members of the fompany wanted the com pany to distribute
dividends to the members of the company,
Lotk e

apply its profit in: -
dividend to jts members,

arned huge profit
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Conclusion;

Hence, a company that is registered as a section 8 company I8 prohiblted (rom the
payment ol any dividend to its members, In the present case, the company In question
is a section 8 company, and hence it gannot declare the dividend. Thus, the contention
(!l'_mvmhurs s incorrect.

Mr X had purchased some goods from M/s ABC Limited on credit. A eredit period of
one month was allowed to Mr X, Before the due date, Mr X went to the company and
wanted to repay the amount due to him. He found only Mr Z there, who was the
factory supervisor of the company. Mr 7 told Mr X that the accountant and the cashier
were on leave, he is in charge of receiving money, and he may pay the amount to him.
Mr Z issued a money receipt under his signature. After two months, M/s ABC Limited
issued a notice to Mr X for non-payment of the dues within the stipulated period. Mr
X informed the company that he had already cleared the dues, and he is no more
responsible for the same. He also contended that Mr Z is an employee of the company
to whom he had made the payment, and being an outsider, he trusted the words of Mr
Z as duty distribution is a job of the internal management of the company. Analyze
the situation and decide whether Mr X is free from his liability.

(Nov. 2018)

Ans.

As per the provision of the (Ir}rﬂp&ﬂies Act, 2013, the doctrine of indoor management
is an exception to the doctrine of constructive notice. The doctrine of constructive
notice means that outsiders are not deemed to have knowledge of the internal affairs
‘ of the company. If an act is authorised by the articles or memorandum, an outsider
is entitled to assume that all the detailed formalities for doing that act have been

observed.

The doctrine of Indoor Management is important to persons dealing with a
company through its directors or other persons. They are entitled to assume that
the acts of the directors or other officers of the company are validly performed if
they are within the scope of their apparent authority. So long as an act is valid under

entitled to assume that it has been done in the manner required.

‘ Facts of the case:
Mr X had purchased some goods from M/s ABC Limited on credit. A credit period of
one month was allowed to Mr X, Before the due date, Mr X went to the company and
wanted to repay the amount due to him. He found only Mr Z there, who was the
factory supervisor of the company. Mr Z told Mr X that the accountant and the
cashier were on leave, he is in charge of receiving money, and he may pay the
amount to him. Mr Z issued a money receipt under his signature. After two months,
M/s ABC Limited issued a notice to Mr X for non-payment of the dues within the
stipulated period. Mr X informed the company that he had already cleared the dues,
and he is no more responsible for the same. He also contended that Mr Z is an
employee of the company to whom he had made the payment, and being an
outsider, he trusted the words of Mr Z as duty distribution is a job of the internal
management of the company,
Conclusion:
In the given case, Mr X has made payment to Mr Z, and Mr Z gave the receipt of the
same to Mr X. Thus, it will be rightful on the part of Mr X to assume that Mr Z was also
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authorised tq receive money on behalf of the comp
liability for the payment of goods purchased from

amount due to 5 Le.auﬂ%;u.ﬁ.t.h.a;c,o_mp_zmy-

_&____%_R____j_ﬁ—m——‘-__.___‘______‘

gl k]e ‘I_tm]ted Company incoy Porated in India having a Liaison office in Singapore,
xplain j : aile i B At aion 1 ; i
Plain in the detailed Meaning of Foy eign Company and analysis. on whether Mike

L.mnted would be called a Foreign Company as it established a Liaison office in
Smgapore as per the Provisions of the Companies Act, 20137

any. Hence, Mr X wil] be free fr,
M/s ABC Limited, as he has paid the

i e e e (Nov. 2020)
As per the Provision of the (_IUTJJEH_EQ_ ct, 201 Ttﬁe_j"m‘eign company means any

c_mnpaﬂy_m;bg.tbz,c_uwma te i_u_c,o_r_pg_l.:_a,t,e_tl_mtﬁi,d_e_in dia which:

v' Has a place of business in India wﬁgﬂiyl@d_&)@@@i&agent, physically

or through electronic mode: and | -

I

| Conducts any business activity in Indig in any other manner,

/ I‘Eﬁﬁgf_thiﬁ_&e_

| } Mike Limited ompany incorporated in India having a Liaison office in Singapore.

| ‘I Mike Limited would be called a Foreign Company as it established a Liaison office in
| Singapore.,

J ‘| Conclusjon:

’ Mike Limited is 3 tompany incorporated in India; hence, it cannot be called 3 foreign

| company. Even though Liaison was officially established in Singapore, it would not be

L would not be
' called a foreign company.
— = s L0 =
\

=8 — _—

“" == =5 > % . = L4 1
13 | “The Memorandum of Association is the charter of the ctompany”. Discuss. Also,
|‘ explain in brief the contents of the Memorandum of Association.
| (Nov. 2019)

As per the }Trgvisi0|1 of?]]ZF_ompal_ie;A_ct_,:ZUIS. the Memorandum of Association is
| the Charter of 3 company:. It defines its constitution and the scope of the powers of the
Lompany with which it has been established under the Act. |t is the very foundation
| on which the whole edifice of the company is built.
| Content of Memorandum of Association:
1) Name Clause: The name of the company with the Jast word ‘Limited’ in the case
of a g@igli_rn_it'_e_cl_c;om;ﬁnﬁ\{ and or the last words ‘Private Limited’ in the case of
4 private limited company.
2) Registered Office Clause: The state in which the registered office of the company
15 to be situated.
3) Object Clause: The objects for which the company is ngﬁﬁt&lﬁ:i_nmgg
and any mattey considered necessary in furtherance thereof.
4) Liability Clause: The liability of members of the company, whether limited or
unlimited and also state-
i) Inthe case of 3 company limited by shares: The liability of members is limited
to the amount unpaid on the shares held by them.
ii) In case of 3 company limited by guarantee: The amount up to which each
member undertakes to contribute:

1%

Y2
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v" to the assets of the co

=222 UL UIE COIN

! mpany in the event of | aj ou \p whi
IS a member or with e ke

in one year after he ceases t

o o be a member, for
a R - . Y= 3
p__y_mgml of the debts and liabilities of the company or of such debts and
liabilities as m e

ay have been contrac
cted before he ceases
as the case may be; s

to the costs, char
Gl ]-C—(%&‘tii charges and expenses of winding up and for adjustment of
e rights of the contributories among themselves.

5) Capital Clause: The amount of auth

SynEtt A . orised capital divided into shares of a fixed
: g e number of shares with the subscribers to the memorandum have

agreed to take i
greed tc take which shall not be less than one share. A company not having share
capital need not have this clause.

6) Associati se: Ever :
) ociation Clause: Eve) y subscriber to the memorandum shall take at least one

share, and shall write against his name, the number of shares taken by him.

12

14

Dehl.m OPC and state the rules regarding its membership. Can it be converted into a
Section 8 or Private Company?

(May 2018)

Ans.

As per the provision of the Companies Act, 2013, a One Person Company (OPC) is a

company that has only one person as a member.

Rules regarding its membership:

1) Only one person as a member.

2) The memorandum of OPC shall indicate the name of the other person, who shall,
in the event of the subscriber's death or his incapacity to contract, become a
member of the company.

3) The other person, whose name is given in the memorandum, shall give his prior
written consent in the prescribed form, and the same shall be filed with the
Registrar of companies at the time of incorporation.

4) Such other person may be given the right to withdraw his consent.

5) The member of OPC may, at any time, change the name of such other person by
giving notice to the company, and the company shall intimate the same to the

Registrar.
6) Anysuch changeinthename of the person shall notbe deemed to be an alteration

of the memorandum.
7) Only a natural person, who is an Indian citizen whether resident in India or

otherwise and has stayed in India for a period not less than 120 days during the

immediately preceding financial year: -

. shall be eligible to incorporate OPC;

1. shall be a nominee for the sole member of OPC.
8) No person shall be eligible to incorporate more than one OPC or become a

nominee in more than one such company.
9) No minor shall become a member or nominee
heneficial interest.

of the OPC or can hold a share with

15

2
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| Ans.

f

| members. Elucidate. (Nov.2018)
| As per the provision of the Cnaﬁies Act, 2013, ‘Carporate Veil' refers to 3 legal %

www‘escholars.in

Ravi Privc{l_ﬁ_-!:iﬁlii_é
ultra vires 1o the
State the emedy

d has borrowed 35 ——— > =

Compg E-!]“W(-.'d 5 crores from Mudra Finance Lt This cis_hl‘_i:;—i““*

h any. Exami i s .

- [ , y : Xamine Whether the company is liable o pay this deht?
any aVailable to Mudya Finance Ltd.?

TraT - fus, (May 2018)
avels he ‘OMpanies Act, 20 13, any contract made by l'|l('_t-'0”;I_’E'?}T~‘T_H
: E ve s _L;_V_QI]_CLL]_j_l_}_[)()_\;’gf,‘_[_‘S ot only of the

Wholly voig and ingpe 7

A? per the pmvf.%i_mf;Hft_h'é
Which tr
_ directors but alsg of the company js
Aative in law - o : indi

ative in law and s therefore not binding on g_!_wggrﬂp_a_ny.

As per the facts o
. e facts y Avi Prei 104
Biven, Ravi py Vate Limiteqd borrowed 5 crores from Mudra Finance

S to the Company, which signifies that Ravi Private Limited 14
amount beyaon| the expressed limit preseribed in its memorandum,

Ltd. This debt js ultra vire
has I_mrmwr-[l the

usion:

S0 is being the act void in nature, there being no existence of the contract between 1
the Ravi Private [tg. and Mudra Finance I,pq. Therefore, Ravi Private [_rd_lg liable tg
Ray this debt amount up to the limit prescribed in the memorandum, TR
Remedy available to the Mudra Finance Ltd,: The impact of the doctrine of ultra

J Vires is that a company can L}e;f[bgl;l_)_e_sueg@ an ultra vires transaction nor can jt 2

[ sue on it. Since the memorandum js g “public document”, it is open to publie
: - v = = LS el
Inspection. T herefore, 3 Company which deals with the other is deemed to know about

| the powers of the Company. So, Mudra Finance Ltd. can claim for the amount within
Jl the expressed limit prescribed in its memorandym.

T __ﬁ_i._‘—i_a—t——ﬁ.___L———i.ﬂ

e e e the principle ofremeee—————+ |
| There are cases where company law disregards the principle of corporate personality 6

." or the principle that the ctompany is a legal entity distinct from its shareholders or

| concept whereby the tompany is identified Separately from the members of the J
| company:.

| ; . o = .

|| However, the corporate veil can be lifted, which means looking behind the company |

|

| as alegal person, i.e., LMQL{BL@L&,LHLCMHLE entity and paying regard, instead, to 15
| the ;‘Qf_it_igje_hip,d_ht_}lgflgg.ﬂjimg Where the Courts ignore the company and
jl concern themselves directly with the members or managers, the torporate veil may
be said to have been lifted.
] Lifting of Corporate Veil:
The following are the cases where company law disregards the principle of corporate
personality or the principle that the company is a legal entity distinct and separate
from its shareholders or members:
1) Trading with enemy: If the public interest is likely to be in jeopardy, the Court 1

may be willing to crack the corporate shell
2) Where a corporate entity is used to evade or circumvent tax, the corporate veil 1

may be lifted : o ' 1
3) Where companies form other companies as their subsidiaries to act as their

agent . ;
4) A company is formed to circumven t the welfare of emplovees, ;
5) Where the device of incorporation is adopted for some illegal or impro F‘l’
i : o i - the law. t editors or to i
‘pose, e.g., to defeat or circumvent the law, to defraud cre avoid
urpose, e.g.,

legal obligations. :
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support@escholars.in 135




\
[

|

| Ans,
|

Www.escholars.in

X Limited was vegistereq - K‘\\‘ﬂ‘ﬁ

company, as noted below: g R
i) Directors and their rg]
ii) Employees - 1p

iii) Ex-employees shares wer-

i mupjcgl|m]d,>[:lj :;(?S_W,(.‘m.a“mmd when they were employees) - 5

o ot & shares jointly in the name of husband and wife (5%2) - 10

atives - 19¢

The Board of Direc -
2 Boz Irectors of the ¢
; Company pr 3 ~
Also, advise wh Y Prapose to convert it into.a pri
S0, ¢ 5 e iz . ; rivate co s
| ther a reduction in the number of members is necefs ry. e b
- ary.

(Jan.2021)

As per the provision of the a privat
» & private company can have a

- . _
: Ompanies Act, 2013
maximum of 200 members excluding:
( ;] llhose who are in the employment of the company and
those w 'S of n. :
| ) : e who were members of the company while in the employment and have
;;()i]LI_Hl_IGj_LL)_IJﬂl_CJﬂlJ_Cig after their employment ceased

Ao
| Iso, two persons holdin one or more shares jointly in a company shall be treated as

a single member,

Facts of the case:

X Limited was registered as a public company. There are 220 members in the
company, as noted below:
| i)  Directors and their relatives — 190

ii) Employees - 10

iii) Ex-employees (shares were allotted when they were employees) - 5
| iv) 5 couples holding shares jeintly in the name of husband and wife (5x2) - 10
| v) Others-5
| Conclusion:
| Here, the Board of Directors of the company can convert it into a private company
because there is a maximum of 200 members in the firm.
a) Directors and their relatives - 190
b) 5 couples holding shares jointly in the name of husband and wife (5x1) - 5
c) Others-5
Total Members = 190 + 5 + 5 = 200 members

E 'ﬁ-_*_-_‘_‘_‘—*_————__‘
any. There are 220 members in the 4

b

B/
Ya
YA
Ya

[

o 18

|

Popular Products Ltd. is a company incorporated in India, having a total Share Capital
of 20 Crores. The Share capital comprises 12 Lakh equity shares of 100 each and 8
Lakhs Preference Shares of ¥100 each. Delight Products Ltd. and Happy Products Ltd.
hold 2,50,000 and 3,50,000 shares, respectively, in Popular Products Ltd. Another

company Cheerful Products Ltd., holds 2,50,000 shares in Popglar Prodll.lcts lFt}(iL
Jovial Ltd. is the holding company for all the above three CoznpamﬁjS. namely Delig ;
Products Ltd; Happy Products Ltd,; Cheerful pmduc.tl.‘;lLtd- La-n Jodialilias .te.rmef
as a subsidiary company of Popular Products Ltd. if it C{_)mfo.ls tl-le :EomPOSIt;OI:)Er
directors of Popular Products Ltd.? State the related provision in favour of y

answer. (May 2019)
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Ans. f Company Limiteq E}?;GEFaE?EeTKEEEF the provision of the Ca
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As per the Provig

ion of the ¢
Company ; i HEg

Omp‘dnies ACII. 20]3 d 501 );.d‘a Y CUl”]Jd'”? NQa”S a
a ll(’](”]]g COIT]]‘J”II'IY: : = 5 - it
‘,_gz‘__'_c' Coln JOSit] s € Bo o

e o 1 = l 51“0]] of l__h B ar ijr'EctOl‘s, or

" contr N : i —Otin

oo 00 _w__n_:'_s_ m&gthmm&&mgtmg&m YOUNg power either op iy
Ith one g more of jtg Subsidi Jani X

p S Subsidia YMpanie

iy TV companijes,

Popui;n' Products Ltd, ig

of 320 Cro

Lakhs p

a company incor
r'es. The Share ¢
reference Sharas of 100 eac
hold 2,50,000 and 3,50,000 Share
Company, Cheerfy) Prod
Ltd. g

S the Imfding

Porated jn India,

: having 4 rota) Share Capital
apital Comprises 12 |,

akh equity shares of $19¢ €ach and g
1. Delight Products Ltd. and Happy Products Ltd.
s, reéspectively, i Popular Products Ltq, Another
UCLs Ltd, holds 2,50,000 shares ip Popular Products Ltd. Jovia

‘ (.'nmpan_y for all the above three Companies, namely Delight
.td; Happy Products Ltd.: Cheerfy Products [tq.

In the Present

ase, the tota] share capital of Popular Products Ltd, is 220 crores,
Comprised of 12 Lakh €quity shareg and 8 Lakh preference shares, Delight Products

Ltd., Happy Products Ltd. and Cheerfuy] Products Ltq together hold 8,50,000 shares
." (50.00043,50,000.2,50,00p) |y &

opular Products Ltd. Jovial Ltd. is the holdin
| Company of_a_!lﬁabgz_e;gm;c;e_;ompanlgs. So, Jovial Ltd,, along with jts subsidiaries,

holds 8,50,000 shares ip Popular Products Ltd., which amounts to less than one-half
/ QQLS_LOLQI_;ILELQ Capital. Hence, Jovial Ltd, by vir y ,is nota holdlng
| cempany of pg bular Products [tq,

Secondly. it is given that Jovial Ltd, chntl;ois_Llle_mlggs_fggmﬁ@ectors of Popular
| Praducts Ltd. Hence, Jovial Ltd. is a holdj

ng company of Popular Products Ltd, and not
e -~ ——=—Al.andnot

| a submd;ary_cgmpgu\g,_
; e O L1 =
‘ —_7_—ﬁ—*_7_—*_k__7__ﬁ¥__7_—__—_—f* 5
9 | What is meant by a Guarantee Company? State the similarities and di

between a Guarantee Company and 3 Company Share Capital,
|

[

ssimilarities

(IcAl sm)
Mmpanies Act, 2013
define it as the tompany having the liability of its members limited by the
memorandum to such amount as the members may respectively undertake by the

memorandum to contribute to_mis;\;grs_o_l’ﬂm company jt's being wound up. Thus,
the liability of the member of a guarantee tompany is limited up to a stipulated sum
mentioned in the memorandum. Members cannot be called upon to contribute
beyond thag@m}a_tgi_s‘u_@

i e capital:
company having a share | - ‘
The common features between a ‘guarantee company’ and ‘share company’ are legal

personality and limited liability. In the latter case, the member's liahili is limited by

the amount remaining unpaid on the share, which eac,'ll‘ ]]]é..‘l.‘l‘lbﬁ"l“ r-ml_ds.dBoth of them
have to state in their memorandum ”“%E W
However, the point of distinction between these lwq type? of c}on.1_p]e.mlf; m;} g
former case, the members may be called upon to (Il§c11a| oo t1e.n ia l.i—tions. AL
the commencement of the winding-up and only subject to certain condi ;

} . p . }
h I tt61 case, t ]ey “lay bE Ccl“Ed Up()“ t() (!D S0 Elt a“! “iT].E. E]thE‘I dlu]”g the
t e ia 1]

company'’s lifetime or during its winding up.
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Can a non-profit organization be reaic
a non-profit organization he registered

20137 1f Al > as ﬂ_('ann- QT e ——
37 1f so, what procedure does it have to pany under the Companios Act,

adopt?

i -~ = em (1CAI SM)
@ non-profit organization can be
: under the Companies Act, 2017 e oro
SRR B e Sl panies Act, 2013 by following the provision of

" As per the provieer Fo—————
- Pu the provision of the Companies Act, 2013
registered as a company : .

¥ Promote tl i
rromote the charit: ieet :
. -_—th_f.l_l‘-!li abjects of commerce, art, science, sports. e
tewearal, Sholal weltis tlie . 3, art, 'S e, sports, education,
O inE are, religion, charity, protection of the environment ete, Such
§ pany intends to apply its profit in e SRl
Promoting its objects and
v' Prohibiti y : :
i l b_}tmg the payment of any dividend to its members
1e central government has t o
/ has the power to issue a licens ; i i i
) [0 issue a license egister 3
W e for registering of section 8

i) Section 8: : T
) ., allows the Central government to register such person or assoclation of
ersons asac : W lmited Tiatts ;

] ; ’15 15 a company with limited liability without the addition of word ‘Limited’
or Private limi ! its e issui i iti
i te limited' to its name by issuing licence on such conditions as it deems
it

‘ ) The registrar shall on application register such person or association of persons

| as a company under this section.

iii) On registration, the company shall enjoy the same privileges and obligations as of

a limited company.

I 21

| Explain the meaning of the corporate veil and when the promoters can be made |

‘ personally liable for the debts of the company.
(RTP Nov 2019)

|

| Corporate Veil: Corporate Veil refers to a legal concept whereby the company is
| identified separately from the members of the company.
The term Corporate Veil refers to the concept that members of a company are
shielded from liability connected to the company’s actions. If the company incurs any
debts or contravenes any laws, the corporate veil concept implies that members
should not be liable for those errors. In other words, they enjoy corporate insulation.

Ans.

Thus, the 5@&701@ﬁ|mwc_tcd from the acts of the company.

However, under certain exceptional circumstances, the courts lift or pierce the
corporate veil by ignoring the separate entity of the company and the promoters and
other Jﬂﬂi\@ﬂ_hﬂcLl;me_tgg(‘@!i(fpjlm_i_l;‘d the affairs of the company. Thus
when the corporate veil is lifted by the courts, the promoters and persons exercising
control over the affairs of the company are held personally liable for the acts and debts

of the company. e |
law disregards the principle of corporate

The following are the cases where company lav

personality: ‘ ; it : ‘

i) Todetermine the character of the company, i.e,, to find out whether co-enemy ol
friend.

ii) To protect reven ue/tax.

iii) To avoid a legal obligation.

iv) Formation of subsidiaries to act as agen ts,

conductor to defeat the law.

v) Company formed for fraud/improper
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Q. No, = | Marks |
1 What do you 111('1_niy_lf':1gﬁﬂezlE‘lT“TuFWﬂCWW?‘
adesignated partner in an LLP? (ICAI SM, RTP May 2021, RTP Nov. 2020)
Ans. | As perthe provision of the Limited Liability Partnership Act, 2008: - o o
1)  Every LLP shall have at least twao designated partners who are 1
individuals, and at least r;m' of them shall be 2 resident in India.
2) Ifin LLP, all the partners are bod lj_(_“Q[Q(iagj or in which one or more
partners are individuals and bod __corporates, at least two individuals 1
who are partners of such LLP or nominees of such body corporates shall
act as desjgnated _partners.
3) Residentin India means a person who has stayed in India for a period of 1
not less _t_h_!_i_n,,J,EiZ(_luﬁ; during the 1@1@11@_@*@@@3_@1&5@:
2 | State the circumstances in which the Tribunal may order fOl_th:‘\lelegL_lW—T—_
an LLP, (ICAI SM, Nov. 2020, RTP May 2020)
Ans. | As T)m_' the _|_17(Jv_jsE:|T :1'_1'E_Li_nm _Liability_Parm_ershE Act, 2008, | |
I | circumstances in which the Tribunal may order for the winding up of an LLP
| ( are: -
| 1) Ifthe LLP decides that LLP be wound up by the Tribunal: 1
‘ 2) If, fora period ofﬂmrLth_aLsi_xLuan, the number of partners of the LLP 1
|| ’ is reduced below two;
P / | 3) IftheLLPis unable to pay its debts: 1
N | )' 4) If the LLP has acted against the interests of the sovereignty and integrity 1
J of India, the security of the State or public order;
} 5) LLP has made a g}gl‘;u_l!_t_ith]]ing with the Registrar the Statement of 1
| Accounts & Solvency or annual return for any five consecutive financial
( | years;
| 6) Ifthe Tribunalis of the opinion that it is lustand equitable that the LLp be 1
wound up.
3 Explain the essential elements to incorporate an LLP under the Limited | 6
Liability Partnership Act, 2008. (ICAI SM, May 2018)
Ans. | As per the provision of Lhc_LiEi@—Lm—!’artnership Act, 2008, the
following elements are essential to forming an LLP in India:
1) Tocomplete and submit incorporation d_ogl@@,mhp_@m_wc_rm_eg 1
with the Registrar electronically.
2) To have at Ieusl.ll'_vw;_mmggjb_rgh_e incorporation of LLP [Individual or 1
Body Corporate].
3) To have a registered office in India to which all communications will be 1
Ji,; made and received,
l-i‘ 4) To appoint a minimum of two individuals as designated partners who will 1
il be responsible for a number of duties, including doing all acts, matters and
| things as are required to be done by the LLP. At least one of them should
1l be resident in Indija. 1
il 5) A person or nominee of body corporate intending to be appointed as
|, designated partner of LLP should hold a Lﬁi&ﬂ&@d_ﬁm_mmm 1
! I Number (DPIN) allotted by MCA (Ministry of Corporate Affairs). ]
888 888 0402 support@escholars.in 139




.| WWW'ESChOIErs,in
B S B et .
EXECUte a partnerghi —
ite a partnership agroeme — 2
LLP and its I?m'tnerC P-agreement between the partners or between the

In the absence
| outinthe First Schedule nr 1 ceofany agreement. the provisions as set

4 | Whatare the effects of r dule of LLP Act, 2008 will be applied. >
e e —————— > onregistvaki T ———
Ans. | Effect of registration: ton of LLP? — (ICAISM, RTP Nov. 2019) i

On registration, an LL

a) Suing and be P shall, by its name, be capable of-

ing sued

b) Acquiri
g, owning, holdin i :
, g and dev * di i
olether B p , ellopmg‘m dls'posmg of property, 1
e Fimmovable, tangible or intangible
3 bt B & ;.0|11!T10}1 seal, if it decides to have one, and
l_ .g and suffering such other acts and things as bodies corporate may !
| ___lawfully do and suffer. )
Cs'i | "LLP is an alternative corp usines:
5. § an alternative corporate business form that gives the benefits of limited 5

liability of a ¢ g _
bility of a company and the flexibility of a partnership”. Explain.

i, = Lo o (ICAI SM, May 2019)
?’Ih _]Ju l!m provision of the Limited Liability Partnerslﬁp Act, 2008, LLP is an 1
a _te: native corporate business form that gives the benefits of limited liability
of a company and the flexibility of a partnership

‘ Limited Liability: Ev

ery partner of an LLP is, for the purpose of the business

of LLP, the agent of the LLP, but not of other partners. The liability of the 2

‘ partners will be limited to their agreed contribution in the LLP, while the LLP

itself will be liable for the full extent of its assets.

‘ The flexibility of a partnership: The LLP allows its members the flexibility

‘ of organizing their internal structure as a partnership based on a mutually

arrived agreement. The LLP form enables entrepreneurs, professionals and

‘ enterprises providing services of any kind or engaged in scientific and 2

technical disciplines to form commercially efficient vehicles suited to their

requirements. Owing to flexibility in its structure and operation, the LLP is a

suitable vehicle for small enterprises and for investment by venture capital.

6 What are the steps for incorporating an LLP? (Nov.2018) 6

Ans. | As per the provision of the Limited Liability Partnership Act, 2008, steps for

incorporating LLP:

1) Deciding partners and designated partners: Minimum of two
designated partners should be chosen to form LLP, one of whom shall be a 1
resident of India. The person appointed as a designated partner should
hold a Designated Partner Identification Number (DPIN) and Digital

Signature Certificate (DSC).

2) Name availability: Six names should be reserved for the name of the LLP.
One of the names shall be chosen by the Registrar after scrutinizing the 1
names. Application has to be filed in e-form 1 for ascertaining availability
and reservation of the name of LLP business with prescribed fees.

3) Drafting of LLP Agreement: An agreement shall be draft for the LLP that 2
should specify: -

a) Name of the LLP. _
b) Name and address of partners and designated partners.

c¢) Form of contribution and interest on contribution.
d) Profit-Sharing Ratio of partners.

e) Remuneration of partners. 22
f) Proposed business for which LLP is incorporated.
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B) Rules for Boverning LLP,
h) .D_g‘,t.'cl_i.L‘S_Q.'Lr‘_em_s‘te,l;t-:_d_qi' fice in India to which all communications will he
made and received,
4) Filing of E-forms: E-forms filed with the Registrar shall contain details
regarding; -
a) LLP proposed to be incorporated,
b) Details of partners and designated partners.
c) C_o;Lsgl_;_L]mLoLp_‘_Ll;up_I;s_apd closiggaggmrtﬂr_.q to act as a partner
and designated partner,
d) E-Form 3 containing LLP agreement shall be filed within thir_tl_d_gmf
incorporation of LLP,
5) Registrar of LLp will issue the certifica
UJm_i_LeQL._i_zlhﬂi_ty_l’julmr_ﬁf_g_l_tiﬁ@t_i(LN_ujbgj after satisfying that )]
_l_g@]f_o_rmljﬂc_s required have been completed,
Who is the in dividual wh &sﬂaﬁﬁ15ti:€@ammoﬁﬁﬁ)3ﬁe rofan LLp?
(RTP Nov. 2019)
Any fndividﬁaﬁa'_hF(T_\,f_cgrﬁagrgﬁgy_mB;En_er inan LLP. However, an not

ite of incorpo “ation along with LLPIN

Ans.

be capable of becoming a partner of an LLP jf: -
| a) He has been found to be of unsound mind by a court of competent
H jurisdiction, and the finding is in force;
b) Heisan undischarged insolvent: or
[ €) He has applied to be gc_imggm;d_a_sﬂ;olvgm, and his application is
pending.
Discuss th??ﬁiﬁﬁsﬁ?n&?ﬁcﬂ?ﬁﬁﬁ?ﬁﬁ be liable for the acts of the

{ ‘ partner. (Nov. 2019)
Ans. | As per th?provision ;ftl'FLimIted Liabilit_yﬁPartner:‘sI?p Act, 2008: -

|
| 1) The LLP ig not bound by anything done by a partner in dealing with 3

person if:
| a) the partner, in fact, has No authority to act for the LLP in doing a

|

’ particular act: and

b) the person knows that he has no authority or does not know or believe
him to be a partner of the LIp.

2) The LLP is liable ifa partner of the LLP is J_i&ll.i{?\LQ_ﬂle_}]_e_rg_()j as a result of
a wrongful act or omission on hig part in the course of the business of the
LLP or with jts authority.

3) An obligation of the LLP, whetheraris[ng in contract or otherwise, shal] be
solely the Lﬂﬂ_@'ﬁm;ﬂ&_}¢£.

4) The liabilities of the LEP shall hf'_‘l]ft out of the Property of the LLP.

Explain any four features of 3 Limited Liahilil'_yil;;m'nership. (IcAISMm)

As per the ]_:n'uvjsr'o_an'{_'!;e_I.,_jr?thed Li_amry I’RT@FEE&)T&???@OB, features of
LLP are: - (Any four features)
1) LLPisa body corporate: 1,1 p is a separate |pga] entity, and all assets and
liabilities of LLp belong 1o LLP, not to jts partners,

2) Perpetual Succession; LLp jg created by the process of law, and it can be
destroyed by the Process of law only. Death, insanity, etc, of its partners
cannot affect the exjstence Or continuity of 1,1,p.

3) Mutual Agency; Partners of LLP are the agents of ,Ip only, not of other

partners. Acts dope by partners are houndeg on LLP only, not on other
partners directly, '
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4) F i ement: Agrec
) dor_matlon of Agreement: Agreement
ecides m_u_tg@l__ljgllt_s_mldkdutios of
agreement, mutya| rights dutl

between partners under LLP Act

on 1the partners. In the absence of
e TR z uties shall he e isi

the Limited Liabiljt _Pa_lrtners]li_p Act, 2008 S e

) < HULY Partnership A £, 2008,

) ﬁ-m]“n.m{‘ Seal: ot mandatory for

there is a common seal of LLP, it s

Itisn

d Com pany to have 4 common seal,

ey . - na x - 2 =4
responsible officer, The Il be under the custody of some

res tommon seal shall be affixed i
sregsible g seal shall be affixed in the §
Lr_‘ast__l_\gvg_t._l_gssg nated partners of LLp M

6) Limited Liability: Since
of partners sh

S an

agent of LLP only, the liability

EVEry partner is an ;
all be limite ‘hej
all be limited to their agreed contribution in LLP,

7) Maljagement of Business: Partners of VI L]_’
business. Only designated partners

8) Minimum and Maximum numbe
designated partner

are entitled to manage the
are responsible for legal compliances.
r of Partners: Minimum number of
s should be 2, one of whom must be India.
Fhere is no limit to the maximum numbe
9) Business for

a resident of India.
rof partners in LLP,

*profits only: While forming LLP, the intention should be to

earn profits. LLP ¢ Pt S ; ;
—profits. LLP cannot be formed for charitable or non-economic

purposes.

10

—_—

Investigation: The Central Government has the powers to order the
investigation on LLP and its affairs by appointing a competent authority.
Compromises or Arrangements: Any compromises or arrangements,
including merger and amalgamation, shall be in accordance with the
provisions of the LLP Act, 2008.

12) Conversion into LLP: A firm, private or an unlisted public company
would be allowed to be converted into LLP in accordance with the
provisions of the LLP Act, 2008.

13) E-filing of Documents: Every form or application, or document needed

to be filed, shall be filed in a computer-readable electronic form on the

website www.mca.gov.in. The documents filed must be authenticated by

a partner or designated partner of LLP by the use of the electronic or

a1

—

digital signature.
14) Foreign LLP: Foreign LLP is LLP incorporated outside India, which

established a place of business within India. It can become a partner in an
Indian LLP. _ oty SRS ‘ .
10 State the circumstances under which an LLP and its partners may face
unlimited liability under the Limited liability Partnership Act, 2008. (Jan. 202 1)
Ans. | As per the pmvi%n_ul'mc LLP Act, 2008, in the case of h'@d: : N
1) An act done by the partners of LLP or LLP with the mtentTon to defrau
P the liability of the partners shall be unlimited. A penalty 1
: _extends to 5,00 000 and

creditors of LL

imposed not less than 350,000, and it

imprisonment up to two years. . - gt i k
However, in case any such actis carried out by a partner, the LLP ul;hl—\bt
to the same extent as the partner unless it is established by the LLP tha

without the knowledge authority of LLP.

such an act was without the KIL

ig artner or € ee of such
2) Where an LLP or any partner or designated pﬂ._mg_o_l_c_ulp_igy._

LLLP:} nducted the affair of the LLP in a fraudulent manner, they shall 1
1as co the alle

B ¥
jon oT. who has suffered any loss 0
i A4 I .ation to any person
be liable to pay compensa
reas f such conduct. b ‘ >
cpee Pipey % such partner or (Iemgndted partner )

However, such LLP not be liable if any ¢

142

lars.in
888 888 0402 support@escho

Wt urnaunrecr =




888 888 0402

www.eschgiarS i

- LLE,
or employee has acted fraudulently without l-:n.ovxlfl_edge: obf.“t e

What is the procedure for changing the name of Limited Lia (IRTYP Has 202(:;
under the LLP Act, 20087 z

. e - ; 8, if the Centra]
As per the provision of the Limited Liability Partnership A.Ct' 2(13 e
Government has been satisfied that the LLP has been register
which:

1) is undesirable, or _

ii) identical or too nearly resembles that of any other partnership 0"‘ LU.) or
body corporate or a registered trademark or a trademark which is a
subject matter of an application for registration of any other person
under the Trade Marks Act, 1999,

The Central Government may direct such LLP to change its name, ancf t}'lE.LLP

shall comply with the direction within 3 months from the date of the directions

Orany such longer period which the Central Government may allow.

If an LLP fails to comply with the directions of the Central Government, the LLP

shall be punishable, which shall not be less than 10,000 but which may extend

to0 X5,00,000. The designated partner of such LLP shall be punishable with a fine

which shall not be less than 210,000 but which may extend to 21,00,000.

TE;émmg-m(,'on{‘ept_o_l* LLP. (ICAI SM)

alternative corporate business vehicle that gives the benefits of limited liability
but allows its partners the flexibility of organizing their internal structure as a
traditional partnership. The LLP is a separate legal entity and, while the LLP

itself will be lable for the full extent of its assets, the liability of the partners
will be limited,

Concept of the limited liability partnership:
¥" The LLP can continue its existence irrespective of changes in partners. It is
capable of entering into a contract and holding property in its own name.
v" TheLLPisa Separate legal entity, is liable to the ful] extent of its assets, but
the liability of the partners is limited to the agreed contribution in the LLP.
Further, no partneris liable on accotint of the
’ actions of other partners; thus, individual partners are shielded from joint
liability created by another partner’s wrongful huéiness decision.
¥" Mutual rights and duties of the partners within an LLP
agreement between the partners,
v" Since LLP contains elements of both ‘a cor
partnership firm structure’ LLP js called
4 partnership.

LLP 28 o fighheof Joom of bustness oolooh Prroy

independent or unauthorized

are governed by an

porate structure’ as well as a
a hybrid between a company and

Ans. [ LLP is a new form of legal business entity with limited liability. It is an

*
A

Y
k%

Y

2

e < b&h.!f? {'

‘,{f ,ZHA’M&L:f}S as awtl af (c,mﬁay.r— )—LP )-/S a se aj,‘@_ ‘
G;.-,J,‘? in dhe ‘r?j? of law. Ay Wﬁ,ﬁ,&kr/f}y ),&E:g I‘:c?:g
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