THE NEGOTIABLE

INSTRUMENTS ACT, 1881

M drew a cheque amounting to ¥2 lakh payable to N and subsequently delivered to
him. After receipt of cheque N indorsed the same to C but kept it in his safe locker.
After sometime, N died, and P Jound the cheque in N’s safe locker. Does this

amount to Indorsement under the Negotiable Instruments Act, 18817
Answer :

No, P does not become the holder of the cheque as the negotiation was not completed by |

delivery of the cheque to him. (Section 48, the Negotiable Instruments Act, 1881)

M owes money to N. Therefore, he makes a promissory note for the amount in
SJavor of N, for safety of transmission he cuts the note in half and posts one half to
N. He then changes his mind and calls upon N to return the half of the note which
he had sent. N requires M to send the other half of the promissory note. Decide how
rights of the parties are to be adjusted.
Answer :

The question arising in this problem is whether the making of promissory note is complete when

one half of the note was delivered to N. Under Section 46 of the N.I. Act, 1881, the making of a

Promissory Note (P/N) is completed by delivery, actual or constructive. Delivery refers to the whole of [f

the instrument and not merely a part of it. Delivery of half instrument cannot be treated as

constructive delivery of the whole. So, the claim of N to have the other half of the P/N sent to him is
not maintainable.

M is justified in demanding the return of the first half sent by him. He can change his mind and
refuse to send the other half of the P/N.
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| Bholenath drew a cheque in _favour ofSurendar. After having issuedm
|| Bholenath requested Surendar not to present the cheque Jor payment ang gau:;
a

il stop payment request to the bank in respect of the cheque issued to Sy, e 1

|| Decide, under the provisions of the Negotiable Instruments Act, 1881 wheth,,, the

| said acts of Bholenath constitute an offence ? %

Answer :

l > As per the facts stated in the question, Bholenath (drawer) after having issued the cheqy |
informs Surendar (drawee) not to present the cheque for payment and as well gave , Stou |

payment request to the bank in respect of the cheque issued to Surendar.

‘r!

amount of money to another person out of that account for the discharge in whole or in pary ¢
any debt or liability, is informed by the bank unpaid either because of insufficiency of funds ¢,
honour the cheques or the amount exceeding the arrangement made with the bank, syc
' person shall be deemed to have committed an offence.

ll > Oncea cheque is issued by the drawer, a presumption under Section 139 of the Negotiabje
Instruments Act, 1881 follows and merely because the drawer issues a notice thereafter to the
drawee or to the bank for stoppage of payment, it will not preclude an action under Section 138,

Also, Section 140 of the Negotiable Instruments Act, 1881, specifies absolute liability of the
drawer of the cheque for commission of an offence under the section 138 of the Act. Section 140
states that it shall not be a defence in a prosecution for an offence under section 138 that the
drawer had no reason to believe when he issued the cheque that the cheque may be dishonoured

on presentment for the reasons stated in that section.

A%

»  Accordingly, the act of Bholenath, i.e, his request of stop payment constitutes an offence under
the provisions of the Negotiable Instruments Act, 1881.

Ll m

Section 138 of the Negotiable Instruments Act, 1881, is a penal provision in the sense that o5, |
cheque is drawn on an account maintained by the drawer with his banker for payment of 3;1,, |

| Rama executes a promissory note in the following form, 'I promise to pay a sum of
# 10,000 after three months’. Decide whether the promissory note is a vahd

| Answer :

e e

Bank of India Act, 1934, a promissory note cannot be made payable to bearer - whether on demand of

Il after certain days. Hence, the instrument is illegal as per Reserve Bank of India Act, 1934 and cannot

S —

be legally enforced.
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| promissory note. Module B

The promissory note is an unconditional promise in writing. In the above question the amountss |

certain but the date and name of payee is missing, thus making it a bearer instrument. As per Reserve |
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[ Question 1 :

Ravi Private Limited has borrowed 5 crores from Mudra Finance Ltd. This debt is
ultra vires to the company. Examine, whether the company is liable to pay this
debt? State the remedy if any available to Mudra Finance Ltd.? m

gAnswer s

b

»  As per the facts given, Ravi Private Limited borrowed ¥ 5 crore from Mudra Finance Ltd. This
debt is ultra vires to the company, which signifies that Ravi Private Limited has borrowed the
amount beyond the expressed limit prescribed in its memorandum. This act of the company can
be said to be null and void.

#  In consequence, any act done or a contract made by the company which travels beyond the
powers not only of the directors but also of the company is wholly void and inoperative in law
and is therefore not binding on the company.

A

So is being the act void in nature, there being no existence of the contract between the Ravi
Private Ltd. and Mudra Finance Ltd. Therefore, the company Ravi Private Ltd. is liable to pay this
debt amount upto the limit prescribed in the memorandum.

Remedy available to the Mudra Finance Ltd. : The impact of the doctrine of ultra vires is that
a company can neither be sued on an ultra vires transaction, nor can it sue on it. Since the
memorandum is a “public document”, it is open to public inspection. Therefore, a company
which deals with the other, is deemed to know about the powers of the company.

»  So, Mudra Finance Ltd. can claim for the amount within the expressed limit prescribed in its I
memorandum. l
|
‘I

Question 2 :

Define OPC (One Person Company) and state the rules regarding its membership.

Can it be converted into a non-profit company under Section 8 or a private

|
company ? !

Answer :

One Person Company (OPC) [Section 2(62) of the Companies Act, 2013]: The Act defines one

person company (OPC) as a company which has only one person as a member.

Rules regarding its membership :

» Only one person as member.

»  The memorandum of OPC shall indicate the name of the other person, who shall, in the event of
the subscriber’s death or his incapacity to contract, become the member of the company.
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he memorandum shall give his prior writtay, P
Y 4‘”F 1 4

The other person whose name is given in t
in prescribed form and the same shall be filed with Registrar of companies at the fitne ¢ §
i 3 4 ’

incorporation.
Such other person may be given the right to withdraw his consent.

The member of OPC may at any time change the name of such other person by giving nay;... .
the company and the company shall intimate the same to the Registrar. 8

Any such change in the name of the person shall not be deemed to be an alteration . h
. a
memorandum.

Only a natural person who is an Indian citizen and weather resident in India or otherwig, |
<t Wisa §

(person who has stayed in India for a period of not less than 120 days during the immediately

preceding one calendar year)-
i)  shall be eligible to incorporate a OPC;
ii)  shall be a nominee for the sole member of a OPC.

No person shall be eligible to incorporate more than one OPC or become nominee in more thyp |
one such company. |
No minor shall become member or nominee of the OPC or can hold share with beneficy t

interest.

OPC cannot be incorporated or converted into a company under section 8 of the Act. Though

may be converted to private or public companies in certain cases.

Act, 2013.
Answer :

The doctrine of Indoor Management has limitations of its own. That is to say, it is inapplicable @

the following cases, namely :

(i) Actual or constructive knowledge of irregularity : The rule does not protect any person w hen |

the person dealing with the company has notice, whether actual or constructive, of
irregularity.

Suspicion of Irregularity : The doctrine in no way, rewards those who behave negligently. §
Where the person dealing with the company is put upon an inquiry, for example, where the |§
transaction is unusual or not in the ordinary course of business, it is the duty of the outsider |
make the necessary enquiry. !
Forgery : The doctrine of indoor management applies only to irregularities which might
otherwise affect a transaction, but it cannot apply to forgery which must be regarded as nullity. |
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Question 4 :_

e
{ company registered under section 8 of the Companies Act, 2013, em;lhevccl) :::;’5; .
yrofit during the financial year ended on 31st March, 2018 due 10 some kA
jolicies declared by the Government of India and implemented by the ¢ i)
“onsidering the development, some members of the company wanted the cg B
o distribute dividends to the members of the company. They approached!; g
idvise them about the maximum amount of dividend that can be 'declc’llrerel:i’ant
:ompany as per the provisions of the Companies Act, 2013. Examne t eordingly.

‘ gy s acc
yrovisions of the Companies Act, 2013 and advise the member

Answer :

, - ibited from the
» A company that is registered under section 8 of the Companies Act, 2013, is prohibite
payment of any dividend to its members.

. ivi . Thus, the
»  The company in question is a section 8 company and hence it cannot declare dividend. T

contention of members is incorrect.

There are cases where company law disregards the principle of 007'})0"1"3
personality or the principle that the company is a legal entity distinct from its
shareholders or members. Elucidate.
Answer :

»  Corporate Veil refers to a legal concept whereby the company is identified separately from the
members of the company.

»  However, this veil can be lifted which means looking behind the company as a legal person, i.e,
disregarding the corporate entity and paying regard, instead, to the realities behind the legal
facade. Where the Courts ignore the company, and concern themselves directly with the
members or managers, the corporate veil may be said to have been lifted. Only in appropriate

circumstances, the Courts are willing to lift the corporate veil and that too, when questions of
control are involved rather than merely a question of ownership.

Lifting of Corporate Veil :

The following are the cases where company law disregards the principle of corporate

personality or the principle that the company is a legal entity distinct ang Separate from its
shareholders or members :

> Trading with enemy: If the public interest is likely to be in jeopardy, the Court may be willin
to crack the corporate shell ¢

”  Where corporate entity is used to evade or circumvent tax, the corporate veil may be lifteq

{
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daaie u g Loy act a8 thelr agem
Whers companies from other companies as thedy subsidiarie

»

| . ) yen
F o Compiny s formed o cireamvent welfare of employ

»

ia r imprope \
Where the device of incorporation 18 adopted for some log® o7 Kmpropor porpess .

al o5 § FOrpeET Durpose, ¢ 4
Whasra the duvice of Incorporation 1s adopted for some INegal or iINproper pury % 1) Getny

‘ A d ; yations
or elreumvent i, 1o defrad creditors or o avold Jugal ubligation

e SN
TR R AT e 2 o — -

Mound Syndicate Lid,, a public company, its articles of asso dlation emporeers the
managing agents 1o borrow hoth short and long term loans on behalf of the
compang, Mr, Liddle, the director of the companyy, appr oached Easy Finance I.d.,
o non hanking finance company for a loan of * 25,00,000 In name of the company,
The Lender agreed and provided the above sald loan. Later on, Sound Syndicate
Lid, refused 1o repay the money borrowed on the pretext that no resolution
authorizing sueh loan have heen actually passed by the company and the lender
ahould have enguired aboul the same prior providing such loan hence company
not Hable to pay such loan, Analyse the above situation in terms of the provisions
of Daoctrine of Indoor Management under the Companies Act, 2013 and examine

whaether the contention of Sound Syndicate Lid, is correct or not ? Moduls
Anuwer g

Doctrine of Indoor Management

#  According to this doctrine, persons dealing with the company need not inquire whether internal
proceedings relating to the contract are followed correctly, once they are satisfied that the
trangaction 1g In accordance with the memorandum and articles of assoclation.

# o Staleholders need not engulre whether the necessary meeting was convened and held property
or whether necessary resolution was passed properly, They are entitled to take it for granted |
that the compiny hid gone through all these proceedings in a regular manner.

#  The doctrine helps protect external members from the company and states that the people are |
entitled Lo presume that Internal proceedings are as per documents submitted with the
Heglutrar of Companlas,

Thus,

Lo What happens internal to a company s not a matter of public knowledge. An outsider can

only presume the Intentions of a company, but do not know the

Information he/she is not |§
privy to, '




Zi

» In the given question, Easy Finance Ltd. being external to the company, n
whether the necessary resolution was passed properly. Even if the company claim that no
resolution authorizing the loan was passed, the company is bound to pay the loan to Easy
Finance Ltd.

[Question 7 -

What do you mean by "Companies with charitable purpose” (section 8) under the

>

»

Cn
B

Companies Act, 2013? Mention the conditions of the issue and revocation of the
licence of such company by the government. m
 Answer :

Formation of companies with charitable purpose etc. (Section 8 company) : Section 8 of the

Companies Act, 2013 deals with the formation of companies which are formed to

‘ Power of Central government to issue the license :

If not for the doctrine, the company could escape creditors by denying the authority of

officials to act on its behalf.

eed not enquire

promote the charitable objects of commerce, art, science, sports, education, research, social

welfare, religion, charity, protection of environment etc.

Such company intends to apply its profit in promoting its objects and prohibiting the payment
of any dividend to its members.

Examples of section 8 companies are FICC], ASSOCHAM, National Sports Club of India, CII etc.

Section 8 allows the Central Government to register such person or association of persons as a
company with limited liability without the addition of words ‘Limited’ or ‘Private limited’ to its

name, by issuing licence on such conditions as it deems fit.

The registrar shall on application register such person or association of persons as a company
under this section.

On registration the company shall enjoy same privileges and obligations as of a limited company.

Revocation of license : The Central Government may by order revoke the licence of the
company where the company contravenes any of the requirements or the conditions of this
sections subject to which a licence is issued or where the affairs of the company are conducted
fraudulently, or violative of the objects of the company or prejudicial to public interest, and on
revocation the Registrar shall put ‘Limited’ or ‘Private Limited’ against the company’s name in
the register. But before such revocation, the Central Government must give it a written notice of
its intention to revoke the licence and opportunity to be heard in the matter.
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e Mem - A

S ;)r.andum of Association is a charter of a company". Discuss |
n brief the contents of Memorandum of Association. - Also |

Answer .

The
Memorandum of Assoclation of company is In fact Its charter; It define |
S Ity

constituti
on and the scope of the powers of the company with which it has been estabjgp,
a3 ed

under th : ,
e Act. It is the very foundation on which the whole edifice of the company s built,

>

>

It i
contains the object for which the company is formed and therefore identifies the possiy;
ssibla

scope of its operations beyond which its actions cannot go.

Obj |
bject of registering a memorandum of association : '
é -

|

|

It
enables shareholders, creditors and all those who deal with company to know what jgs |
powers are and what activities it can engage in. A memorandum is a public documeng i

under Section 399 of the Companies Act, 2013. Consequently, every person entering into a
o have the knowledge of the conditions contained i

contract with the company is presumed t
a

therein.

The shareholders must know the purposes for which his money can be used by the company and |§

what risks he is taking in making the investment.

A company cannot depart from the provisions contained in the memorandum however

imperative may be the necessity for the departure. It cannot enter into a contract or engage in [
any trade or business, which is beyond the power confessed on it by the memorandum. If it does §
i

so, it would be ultra vires the company and void.

Contents of the memorandum :

(a)

The memorandum of a company shall state
“Limited” in the case of a public

ompany (Name Clause) with the last word
f a private limited company. i

«private Limited” in the case G
es formed under section 8 of the Act

(Registered Office clause) is to be

The name of the ¢
limited company, or the last words
This clause is not applicable on the compani

The State in which the registered office of the company

situated;
for which the company is proposed to be incorporated and any matter considered §

The objects
se);

necessary in furtherance thereof (Object clau
The liability of

The amount of authorize
with the su
hall not be less tha

members of the company (Liability clause), whether limited or unlimited

d into share of fixed amounts and the §
dum have agreed to take. indicated §§
t having share capital |

d capital (Capital Clause) divide
bscribers to the memoran

number of shares
n one share. A company no

opposite their names, which s

need not have this clause.




B R
— ————

ittt

) the desire of the subscribers to be formed into a company, The Memorandum shall conclude

with the association clause. Every subscriber to the Memorandum shall take at least one share, |
and shall write against his name, the number of shares taken by him. |

| Question 9.:]

A, an assessee, had large income in the form of dividend and interest. In order to
reduce his tax liability, he formed four private limited company and transferred
lhw investments to them in exchange of their shares. The income earned by the
\compames was taken back by him as pretended loan. Can A be regarded as

separate from the private limited company he formed ? m 1
Answer : :
» The House of Lords in Salomon Vs Salomon & Co. Ltd. laid down that a company Is a person |

>

distinct and separate from its members, and therefore, has an independent separate legal |
existence from its members who have constituted the company. But under certain |
circumstances the separate entity of the company may be ignored by the courts.

When that happens, the courts ignore the corporate entity of the company and look behind the |

tho

corporate facade and hold the persons in control of the management of its affairs liable for the
acts of the company. Where a company is incorporated and formed by certain persons only for
the purpose of evading taxes, the courts have discretion to disregard the corporate entity and tax

the income in the hands of the appropriate assesse.

In Dinshaw Maneckjee Petit case it was held that the company was not a genuine company at |
all but merely the assessee himself disguised that the legal entity of a limited company. The |
assessee earned huge income by way of dividends and interest. So, he opened some companies 1
and purchased their shares in exchange of his income by way of dividend and interest. This |
income was transferred back to assessee by way of loan. The court decided that the private 1

companies were a sham and the corporate veil was lifted to decide the real owner of the income

In the instant case, the four private limited companies were formed by A, the assesse, purely and §
simply as a means of avoiding tax and the companies were nothing more than the facade of the |
assesse himself. Therefore, the whole idea of Mr. A was simply to split his income into four parts |

with a view to evade tax. No other business was done by the company.

Hence, A cannot be regarded as separate from the private limited companies he formed.

What are the significant points of Section 8 Company which are not applicable for |
other companies? Briefly explain with reference to provisions of the Companies

Act, 2013. |
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Aﬂswer .

Section g Company-

Question 11 :

Mike Limited company incorporated in India having Liaison office at Singapore.
Explain in detail meaning of Foreign Company and analysis., on whether Mike |
Limited would be called as Foreign Company as it established a Liaison office at ||
Singapore as per the provisions of the Companies Act, 2013? |
Answer :

Significant points

FOI‘med
. for the pPromotion of commerce, art, science, religion, charity, Protecti,
environment, sports, etc TN of
. n

Requi St
qulljement of minimum share capital does not apply. ¢ Uses its profits for the Pro
the objective for which formed. Motiay ¢

Does not declare dividend to members.

0 .
perates under a special licence from the Central Government.

N i
eed not use the word Ltd./ Pvt. Ltd. in its name and adopt a more suitable name such ‘
chambers of commerce etc. 3 clup, |

Licence revoked if conditions contravened.

On revocation, the Central Government may direct it to - Converts its status and chan
- Wind - up - Amalgamate with another company having similar object.

8 its nam, |

Can call its general meeting by giving a clear 14 days notice instead of 21 days.

Requirement of minimum number of directors, independent directors etc. does not apply.

Need not constitute Nomination and Remuneration Committee and Shareholders Relationsp,
Committee.

A partnership firm can be a member of Section 8 company.

—

Foreign Company [Section 2(42) of the Companies Act, 2013]: It means any company or body

corporate incorporated outside India which :

(i) Has a place of business in India whether by itself or through an agent, physically or through |

electronic mode; and

(ii) Conducts any business activity in India in any other manner.

Since Mike Limited is a company incorporated in India, hence, it cannot be called as a foreign
company. Even though, Liaison was officially established at Singapore, it would not be calledasa

foreign company as per the provisions of the Companies Act, 2013.
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 [Question 12 :

| ABC Limited has allotted equity shares with voting rights to XYZ Limited worth ¥
#‘ 15 Crores and issued Non-Convertible Debentures worth ¢ 40 Crores during the
{ Financial Year 2019-20. After that total Paid-up Equity Share Capital of the
d company is ¥100 Crores and Non-Convertible Debentures stands at ¥ 120 Crores.
4 Define the Meaning of Associate Company and comment on whether ABC Limited
| and XYZ Limited would be called Associate Company as per the provisions of the

| Companies Act, 2013 ?
§ Answer :

«f » As per Section 2(6) of the Companies Act, 2013, an Associate Company in relation to another
' company, means a company in which that other company has a significant influence, but which

is not a subsidiary company of the company having such influence and includes a joint venture
company.

The term “significant influence” means control of at least 20% of total share capital, or control of
business decisions under an agreement.

»  The term “Total Share Capital”, means the aggregate of the -
(a) Paid-up equity share capital; and
(b) Convertible preference share capital.

In the given case, as ABC Ltd. has allotted equity shares with voting rights to XYZ Limited of ¥ 15
crore, which is less than requisite control of 20% of total share capital (i.e. 100 crore) to have a
significant influence of XYZ Ltd. Since the said requirement is not complied, therefore ABC Ltd.
and XYZ Ltd. are not associate companies as per the Companies Act, 2013. Holding/allotment of
non-convertible debentures has no relevance for ascertaining significant influence.

|| ABC Limited was registered as a public company. There were 245 members in the
| company. Their details are as follows:

| | Directors and their relatives 190
| |
| | Employees | 15
ol 1 -
g
‘ % Ex-employees (shares were allotted when they were employees) 20

| | Others (Including 10 joint holders holding shares jointly in the name 20
;B of father and son)

| The Board of directors of the company propose to convert it into a private
|| company. Advice whether reduction in the number of members is necessary for

t| conversion.

4
]




AnEWe ; . . The Board of |
ing 245 members In the SOmpE™ iy Directoy, §
> In the given case, ABC Limited was hav s with Section 2 (68

. In line ot B
ses to convert it into private company f the B

its Articles, limits the number of its members ¢, ™ ’
4 . A

#
ne or more shares in a company jointly, the

of said company propo :
Companies Act, 2013, a private company

>  Provided that, where two or more persons hold o

i d as a single member.
f this clause, be treate
shall, for the purposes 0 ¢ be included in the number of member;.

> Itis further provided that, following pers’ons shall no
loyment of the company; and
n the employment of the company, were members . i
d have continued to be members after y, §

(i) Persons who are in the emp

(i) Persons, who, having been formerly i
the company while in that employment an
employment ceased. |

s members constituting of Directors & their relatives, employses r |

s. In line with the requirement for bemg N

s members i.e., Directors & their relatives g ’

>  As per the facts, ABC Limited ha
Ex-employees and others including 10 joint holder
private company, following shall be restricted to be a
joint holders holding shares jointly constituting 200 members (190+10).

»  Accordingly, ABC Limited when converted to private company shall not be required to reducs
the number of members as the number of members as per requirement of a Private-‘§
company, is fulfilled that is of maximum 200 members. |

SK Infrastructure Limited has a paid-up share capital divided into 6,00,000 {
equity shares of INR 100 each. 2,00,000 equity shares of the company are held by
Central Government and 1,20,000 equity shares are held by Government of |

M

Maharashtra. Explain with reference to relevant provisions of the Companies Act, |
2013, whether SK Infirastructure Limited can be treated as Government Company.

_‘

Answer :
»  Government Company [Section 2(45) of the Companies Act, 2013]: Government Company
means any company in which not less than 51% of the paid-up share capital is held by-

(i) The Central Government, or
(ii) By any State Government or Governments, or

(iii) Partly by the Central Government and partly by one or more State Governments, and the

section i ) i
n includes a company which is a subsidiary company of such a Government company

;n the instant case, paid up share capital of SK Infrastructure Limited is 6,00,000 equity shares of
100 each. 200,000 equity shares are held by Central government and 1,20,000 equity shares

are held by .Gov.ernment of Maharashtra. The holding of equity shares by both government is
3,20,000 which is more than 51% of total paid up equity shares.




| »  Hence, SKInfrastructure Limited is a Government company.
jestion 15

} incor.'poratefl a "One Person Company (OPC)" making his sister Z as nominee. Z
is .leamng .Indla permanently due to her marriage abroad. Due to this fact, she is
withdrawing her consent of momination in the said OPC. Taking into

| considerations the provisions of the Companies Act, 2013 answer the questions
given below:

| @ Is it mandatory for Z to withdraw her nomination in the said OPC, if she is
| leaving India bermanently? Jul-21,Module

| Answer :

(i) No, itis not mandatory for Z to withdraw her nomination in the said OPC as she is leaving India

permanently as a natural person who is an Indian citizen weather resident in India or not shall
be a nominee in OPC.,

4

| Explain the classification of the companies on the basis of control as per the ]

|
g
i
|
!
;
i
!

| Companies Act, 2013.

Answer :

In line with the Companies Act, 2013, following are the classification of the Companies on the I

basis of control :

(a) Holding and subsidiary companies :

> ‘Holding and subsidiary’ companies are relative terms.

> A company is a holding company in relation to one or more other companies, means a company §
of which such companies are subsidiary companies. [Section 2(46)] 1

Y

For the purposes of this clause, the expression “company” includes any body corporate. ,

v

Whereas section 2(87) defines “subsidiary company” in relation to any other company (that is to |
say the holding company), means a company in which the holding company—

(i) Controls the composition of the Board of Directors; or |

(i) Exercises or controls more than one-half of the total voting power either at its own or
together with one or more of its subsidiary companies:

»  Provided that such class or classes of holding companies as may be prescribed shall not have
layers of subsidiaries beyond such numbers as may be prescribed.

CA ANKITA PATNI PAGE | 131



——————

For the purposes of this section —

M a company shall be deemed to be a subsidiary company of the holding COMpany eye

By . ™ if |
control referred to in sub-clause (1) or sub-clause (i) is of another subsidiapy com "

the holding company; Peny of |
(ID  the composition of a company’s Board of Directors shall be deemed to he contral ‘
i ed by

another company if that other company by exercise of some power exercisable by it :
i at i 1

discretion can appoint or remove all or a majority of the directors;
(1) the expression “company” includes anybody corporate;
(IV) “layer” in relation to a holding company means its subsidiary or subsidiaries
(b) Associate company [Section 2(6)] :

In relation to another company, means a company in which that other company has SIgNifcan

influence, but which is not a subsidiary company of the company having such influence ind
includes a joint venture company. |

Explanation : For the purpose of this clause —

(i) the expression “significant influence” means control of at least twenty per cent of total + s
power, or control of or participation in business decisions under an agreement;

(ii) the expression “joint venture” means a joint arrangement whereby the parties that have i
control of the arrangement have rights to the net assets of the arrangement.

The term “Total Share Capital”, means the aggregate of the :
(a) Paid-up equity share capital; and

(b) Convertible preference share capital.

What is meant by a Guarantee Company? State the similarities and dissimilarities
between a Guarantee Company and a Company having Share Capital.
Jul-21. Module

T

Answer :

Company limited by guarantee :

Section 2(21) of the Companies Act, 2013 defines it as the company having the hability of =
members limited by the memorandum to such amount as the members may respectively undertass =
the memorandum to contribute to the assets of the company in the event of its being wound up. Thus. |
the liability of the member of a guarantee company is limited upto a stipulated sum mentioned s B¢ |

memorandum. Members cannot be called upon to contribute beyond that stipulated sum

Similarities and dis-similarities between the Guarantee Company and the Compast |
having share capital :

— [} %

CA ENKITA PATNI



. SR

I e — S e - e
e P— - S

' B
:
! B
1>
1
!

 [[ Question 18 :
pprucsto —= -

The common features between a ‘guarantee company’ and ‘share company’ are legal personality

and limited liability. In the latter case, the member’s liability is limited by the amount remaining

unpaid on the share, which each member holds. Both of them have to state in their |

memorandum that the members' liability is limited.

However, the point of distinction between these two types of companies is that in the former
case the members may be called upon to discharge their liability only after commencement of

the winding up and only subject to certain conditions; but in the latter case, they may be called |

upon to do so at any time, either during the company’s life-time or during its winding up

In Narendra Kumar Agarwal vs. Saroj Maloo, the Supreme Court has laid down that the right of 3 |
guarantee company to refuse to accept the transfer by a member of his interest in the company |
is on a different footing than that of a company limited by shares. The membership of a |

guarantee company may carry privileges much different from those of ordinary shareholders

i What do you mean by the term Capital? Describe its classification in the domain of
1l Company Law.

Answer :

()]

(i)

Meaning of capital : The term capital has variety of meanings. But in relation to a company |
limited by shares, the term 'capital' means 'share capital'. Share capital means capital of the |

company expressed in terms of rupees divided into shares of fixed amount.

Classification of capital : In the domain of Company Law, the term capital can be classified as §

follows :

(a) Nominal or authorised or registered capital : This expression means such capital as is
authorised by memorandum of a company to be the maximum amount of share capital of ;

the company.

(b) Issued capital : It means such capital as the company issues from time to time for

subscription.

(c) Subscribed capital : As such part of the capital which is for the time being subscribed by

the members of a company.

(d) Called up capital : As such part of the capital which has been called for payment. It is the

total amount called up on the shares issued.

(e) Paid-up capital : It is the total amount paid or credited as paid up on shares issued. [tis |

equal to called up capital less calls in arrears.
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BC Private Limited and its subsidiary KL Private Limited are holding 90,00, and
70,000 shares respectively in PQ Private Limited. The paid-up share capital of P
Private Limited is ¥ 30 Lakhs (3 Lakhs equity shares of ¥ 10 each fully paid),
Analyse with reference to provisions of the Companies Act, 2013 whether PO
Private Limited is a subsidiary of BC Private Limited. What would be your answe,
U KL Private Limited is holding 1,60,000 shares in PQ Private Limited and p,,
shares are held by BC Private Limited in PQ Private Limited? m
Answer :

Section 2(87) defines “subsidiary company” in relation to any other company (that is to say the B

holding company), means a company in which the holding company :

0
(ii)

(1)

Q)

(iii)

I Explain the 'Doctrine of ultra vires under the Compariies Act, 2013. What are the
consequences of ‘ultra vires' acts of the company?
Answer:

CHK ANKITA PATNI

Controls the composition of the Board of Directors; or

Exercises or controls more than one-half of the total voting power either at its own or logether
with one or more of its subsidiary companies:

For the purposes of this section :

a company shall be deemed to be a subsidiary company of the holding company even if the
control referred to in sub-clause (i) or sub-clause (ii) is of another subsidiary company of the
holding company;

“layer” in relation to a holding company means its subsidiary or subsidiaries.

In the instant case, BC Private Limited together with its subsidiary KL Private Limited is holding
1,60,000 shares (90,000+70,000 respectively) which is more than one half in nominal value of

the Equity Share Capital of PQ Private Limited. Hence, PQ Private Limited is subsidiary of BC
Private Limited.

In the second case, the answer will remain the same. KL Private Limited is a holding 1,60,000
shares i.e., more than one half in nominal value of the Equity Share Capital of PQ Private Limited
(i.e., holding more than one half of voting power). Hence, KL Private Limited is holding company
of PQ Private Company and BC Private Limited is a holding company of KL Private Limited

Hence, by virtue of Chain relationship, BC Private Limited becomes the holding company of PQ
Private Limited.

May-22, Module

Doctrine of ultra vires :

The meaning of the term ultra vires is simply “beyond (their) powers”. The legal phrase “ultra

vires” is applicable only to acts done in excess of the legal powers of the doers. This presupposes that
the powers in their nature are limited.
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To an ordinary citizen, the law permits whatever does the law not expressly forbid. It is a
fundamental rule of Company Law that the objects of a company as stated in its memorandum can be
departed from only to the extent permitted by the Act, thus far and no further [Ashbury Rallway
Company Ltd. vs. Riche]. In consequence, any act done or a contract made by the company which
travels beyond the powers not only of the directors but also of the company is wholly void and
inoperative in law and is therefore not binding on the company. On this account, a company can be
restrained from employing its fund for purposes other than those sanctioned by the memorandum.

Likewise, it can be restrained from carrying on a trade different from the one it is authorised to carry
on.

Consequences of 'ultra vires’ acts of the company :

»  The impact of the doctrine of ultra vires is that a company can neither be sued on an ultra vires
transaction, nor can it sue on it. Since the memorandum is a “public document”, it is open to
public inspection. Therefore, when one deals with a company one is deemed to know about the |
powers of the company. If in spite of this one enters into a transaction which is ultra vires the 3
company, he/she cannot enforce it against the company.

»  An act which is ultra vires the company being void, cannot be ratified by the shareholders
of the company.

»  However, some ultra vires act can be regularised by ratifying them subsequently. For instance, if
the act is ultra vires the power of the directors, the shareholders can ratify it; if it is ultra vires
the articles of the company, the company can alter the articles; if the act is within the power of
the company but is done irregularly, shareholders can validate such acts.

Can a non-profit organization be registered as a company under the Companies
Act, 2013? If so, what procedure does it have to adopt? Module
Answer :

Yes, a non-profit organization be registered as a company under the Companies Act, 2013 by
following the provisions of section 8 of the Companies Act, 2013. Section 8 of the Companies Act, 2013
deals with the formation of companies which are formed to |

|

»  Promote the charitable objects of commerce, art, science, sports, education, research, social |
welfare, religion, charity, protection of environment etc. Such company intends to apply its profit |
in

A4

Promoting its objects and

\4

Prohibiting the payment of any dividend to its members.
The Central Government has the power to issue license for registering a section 8 company.

(i) Section 8 allows the Central Government to register such person or association of persons as a
company with limited liability without the addition of words ‘Limited’ or ‘Private limited’ to its
name, by issuing licence on such conditions as it deems fit.
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(i) The registrar shall on application register such person or assocfation of persons as a €ompany
under this section.

(iii) On registration the company shall enjoy same privileges and obligations as of a limited company,

| Question 22 : |

Examine the following whether they are correct or incorrect along with reasons:

——

(a) A company being an artificial person cannot own property and cannot sue
or be sued.

(b) A private limited company must have a minimum of two members, while a
public limited company must have at least seven members.  Module)
Answer :

(a) A company being an artificial person cannot own property and cannot
sue or be sued

> Incorrect: A company is an artificial person as it is created by a process other than natural birth.
Itis legal or judicial as it is created by law. It is a person since it is clothed with all the rights of an
individual.

> Further, the company being a separate legal entity can own property, have banking account,
raise loans, incur liabilities and enter into contracts. Even members can contract with company. |
acquire right against it or incur liability to it. [t can sue and be sued in its own name. It can do
everything which any natural person can do except be sent to jail, take an oath, marry or practice 1
a learned profession. Hence, it is a legal person in its own sense. |

(b) A private limited company must have a minimum of two members,
while a public limited company must have at least seven members :

Correct : Section 3 of the Companies Act, 2013 deals with the basic requirement with respect to
the constitution of the company. In the case of a public company, any 7 or more persons can
form a company for any lawful purpose by subscribing their names to memorandum and
complying with the requirements of this Act in respect of registration. In exactly the same way. 2

or more persons can form a private company.
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"You don't have to be great to start,
but you have to start to be great."




