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Mr. Ramesh promised to pay ¥ 50,000 to his wife Mr. o Lali so that she can
spend the sum on her 3oth birthday. Mrs. Lali insisted her husband to make
a written agreement if he really loved her. Mr. Ramesh made a written (|
agreement and the agreement was registered under the law. Mr. Ramesh
failed to pay the specified amount to his wife Mrs. Lali. Mrs. Lali wants to |
file a suit against Mr. Ramesh and recover the promised amount. Referring ;
to the applicable provisions of the Contract Act, 1872, advise whether Mrs, |
Lali will succeed. | |
(ii) A shop-keeper displayed a pair of dress in the show-room and a price tag of
¥ 2,000 was attached to the dress. Ms. Lovely looked to the tag and rushed
to the cash counter. Then she asked the shop-keeper to receive the payment
and pack up the dress. The shop-keeper refused to hand-over the dress to |
Ms. Lovely in consideration of the price stated in the price tag attached to |
the Ms. Lovely seeks your advice whether she can sue the shop-keeper for
the above cause under the Indian Contract Act, 1872.
Answer : g

|

{
{
|
|

(i) Parties mustintend to create legal obligations : There must be an intention on the part of the v
parties to create legal relationship between them. Social or domestic type of agreements are not |
enforceable in court of law and hence they do not result into contracts. In the given question, Mr |
Ramesh promised to pay ¥ 50,000 to his wife so that she can spend the same on her birthda¥. |
However, subsequently, Mr. Rameshfailed to fulfil the promise, for which Mrs. Lali wants to file 3
suit against Mr. Ramesh. Here, in the given circumstance wife will not be able to recover the ‘

amount as it was a social agreement and the parties did not intend to create any legal relations.

(ii) The offer should be distinguished from an inVitation to offer. An offer is definite and capabie o
converting an intention in to a contract. Whereas an invitation to an offer is only a circulation °*
an offer, it is an attempt to induce offers and precedes a definite offer Wherev.\ party. without
expressing his final willingness, proposes certain terms on which he ‘ '
does not make an offer, but invites only the other p

the basic distinction between offer and invitation to
in a self-

. e € |

is willing to negotiat® ™|
" ; . Fhis 5 |
arty to make an offer on those terms. 1%

a1 ik §
offer. The display of articles with a pric¢ =

. a 3
lc‘. the I
I

service shop is merely an invitation to offer

i [tis in no sense an offer for 5
acceptance of which constitutes a contract. In thjs ¢ sense d

f |
: : Ji¢ |
ase, Ms. Lovely by selecting the dres> |

approaching the shopkeeper for Payment simply g d by et |

de d Far s @ e
If the shopkeeper does notaccept the price, the inter " offer to buy the dress select

ested buyer cannot compel him to selk
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Explain the modes of revocation of an offer as per the Indian Contract Act, 1872.

November -18

Answer :
Modes of revocation of Offer

By notice of revocation

By lapse of time : The time for acceptance can lapse if the acceptance is not given within the

specified time and where no time is specified, then within a reasonable time.

By non-fulfillment of condition precedent : Where the acceptor fails to fulfill a condition
precedent to acceptance the proposal gets revoked.

By death or insanity : Death or insanity of the proposer would result in automatic revocation of

the proposal but only if the fact of death or insanity comes to the knowledge of the acceptor.

By counter offer

By subsequent illegality

——m

Define the term acceptance under the Indian Contract Act, 1872. Explain the legal
rules regarding a valid acceptance.

Answer :

By the non- acceptance of the offer according to the prescribed or usual mode 3
i

Definition of Acceptance : In terms of Section 2(b) of the Indian Contract Act. 1872 the term |
acceptance is defined as “When the person to whom the proposal is made signifies his assent |
thereto, proposal is said to be accepted. The proposal, when accepted, becomes a promise”.

Legal Rules regarding a valid acceptance

(1) Acceptance can be given only by the person to whom offer is made. In case of a specific |
offer, it can be accepted only by the person to whom it is made. In case of a general offer, it can
be accepted by any person who has the knowledge of the offer.

Acceptance must be absolute and unqualified : As per section 7 of the Act, acceptance is valid |§
only when it is absolute and unqualified and is also expressed in some usual and reasonable _
manner unless the proposal prescribes the manner in which it must be accepted. If the proposal |

prescribes the manner in which it must be accepted, then it must be accepted accordingly.
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(3) The acceptance must be communicated: To conclude a contract between the Pary
e

Eﬂ' rh i [
m. Further w o
acceptance must be communicated in some perceptible for hen 3 -

p“S’aI ;1 i
accepted, the offered must have the knowledge of the offer made to him. If he does h

ava the !
knowledge, there can be no acceptance. The acceptance must relate specifically g th

|
made. Then only it can materialize into a contract.

. the mode of acceptance s : |
(4) Acceptance must be in the prescribed mode : Where F_’re“”bed nf
the proposal, it must be accepted in that manner. But if the proposer does not Insist oy [‘hpl |
proposal being accepted in the manner prescribed after it has been accepted otherwise, e,

in the prescribed manner, the proposer is presumed to have consented to the acceptanc,

(5)

Time : Acceptance must be given within the specified time limit, if any, and if no time s §
stipulated, acceptance must be given within the reasonable time and before the offer lapses,

(6)

Mere silence is not acceptance : The acceptance of an offer cannot be implied from the stlenca §

of the offeree or his failure to answer, unless the offeree has in any previous conduct indicateq |
that his silence is the evidence of acceptance.

(7) Acceptance by conduct/ Implied Acceptance : Section 8 of the Act lays down that “the

performance of the conditions of a proposal, or the acceptance of any consideration for ,
reciprocal promise which may be offered with a proposal, constitutes an acceptance of the §

proposal. This section provides the acceptance of the proposal by conduct as against other
modes of acceptance i.e. verbal or written communication.

Therefore, when a person performs the act intended by the proposer as the consideration for the §
promise offered by him, the performance of the act constitutes acceptance.

| Question 4 :i§

Mpr. B makes a proposal to Mr.

S by post to sell his house Jor ¥ 10 lakhs and posted |
the letter on 10th April 2020 an

d the letter reaches to My, S on 12th April 2020. He |
reads the letter on 13th April 2020. My,

S sends his letter of acceptance on 16th
April 2020 and the letter reaches Mr. B on 20th April 2020. On 17th April Mr. S |
changed his mind and sends a telegram withdrawing his acceptance. Telegram |
reaches to Mr. B on 19th April 2020, Examine with reference to the Indian Contract |
Act, 1872 ;

@) On which date, the offer made by Mr. B will complete?
()  Discuss the validity of acceptance,
(i)

What would pe validity of acceptance if letter of revocation and letter &
acceptance reached together ? |
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Answer :

M

According to Section 4 of the Indian Contract Act, 1872, "the communication of offer is complete |
when it comes to the knowledge of the person to whom It Is made”.

When a proposal is made by post, Its communication will be complete when the letter containing |

the proposal reaches the person to whom It is made. Further, mere receiving of the letter is not
sufficient, he must receive or read the message contained in the letter.

In the given question, Mr, B makes a proposal by post to Mr. S to sell his house. The letter was
posted on 10th April 2020 and the letter reaches to Mr. S on 12th April 2020 but he reads the |
letter on 13th April 2020,

Thus, the offer made by Mr. B will complete on the day when Mr, S reads the letter, Le. 13th April |
2020.

When communication of acceptance Is complete : Where a proposal is accepted by a letter |
sent by the post, in terms of Section 4 of the Act, the communication of acceptance will be |
complete as against the proposer when the letter of acceptance is posted and as against the |
acceptor when the letter reaches the proposer. |

Revocation of Acceptance : The acceptor can revoke his acceptance any time before the letter |
of acceptance reaches the offeror, if the revocation telegram arrives before or at the same time
with the letter of acceptance, the revocation is absolute.

In the given question, when Mr. S accepts Mr. B's proposal and sends his acceptance by post on
16th April 2020, the communication of acceptance as against Mr. B is complete on 16th April |
2020, when the letter is posted. As against Mr. S acceptance will be complete, when the letter
reaches Mr. B i.e. 20th April 2020. Whereas, acceptor, will be bound by his acceptance only when
the letter of acceptance has reached the proposer.

The telegram for revocation of acceptance reached Mr. B on 19th April 2020 i.e. before the letter
of acceptance of offer (20th April 2020). Hence, the revocation is absolute. Therefore. acceptance
to an offer is invalid.

It will not make any difference even if the telegram of revocation and letter of acceptance would |
have reached on the same day, i.c. the revocation then also would have been absolute. As per |
law, acceptance can be revoked anytime before the communication of acceptance is complete.
Since revocation was made before the communication of acceptance was complete and
communication can be considered as complete only when the letter of acceptance reaches the

proposer i.e. Mr. B.

“All contracts are agreements, but all agreements are not contracts”. Comment.
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Answer :
roposal or offer to the othe, B

1 one party makes a p
greement enforceable by law

> An agreement comes into existence whe
it. A contract is an @

and that other party gives his acceptance to ;
means that to become a contract an agreement must give rise to a egal obligation jo
e of creating @ duty enforceable by law, it i,

enforceable by law. If an agreement is incapabl

contract. There can be agreements which are not enforceable by law, such as social, ry
religious agreements. The agreement is a wi
necessarily become contracts but all contrac
n there is an agreement b

der term than the contract. All agreements neaq . | |
W |

ts shall always be agreements.
etween the parties and they 4

\4

All agreements are not contracts: Whe

not intend to create a legal relationship, itisn
t there must be two things (a) an agreement ang

-requisite existence of a conpyy,

ot a contract.

>  All contracts are agreements: For a contra
enforceability by law. Thus, existence of an agreement is a pre-

Therefore, it is true to say that all contracts are a
n agreement without it becoming

greements.
>  Thus, we can say that there can be a a contract, but we cay, §

have a contract without an agreement.

|

A sends an offer to B to sell his second-car for ¥1,40,000 with a condition that lﬂ’
does not reply within a week, he (A) shall treat the offer as accepted. Is A correct in |

his proposition ?
Answer :

Acceptance to an offer cannot be implied merely from the silence of the offeree, even if it s
the offer itself. Unless the offeree has by his previou
it cannot be taken as valid acceptance. So, in the given problem, l-g |

expressly stated in s conduct indicated that 'mf ‘

silence amount to acceptance,
remains silent, it does not amount to acceptance.

The acceptance must be made within the time limit prescribed by the offer. The acceptance ofan

offer after the time prescribed by the offeror has elapsed will not avail to turn the offer into a conract. |

[Question 7 : |
Explain the type of contracts in the following agreements under the Indian H
Contract Act, 1872 : :
@) A coolie in uniform picks up the luggage of A to be carried out of the rathvay |
station without being asked by A and A allows him to do so.

@ii) Obligation of finder of lost goods to return them to the true owner.

(iii) A contracts with B (owner of the factory) for the supply of 10 tons of 5“9""
but before the supply is effected, the fire caught in the Sfactory !

everything was destroyed.

CA ANKITA PATNI



| ’ 1 .
(1) Itisan implied contract and A must pay for the services of the coolie detailed by him.

Implied : i

!-m::hcw Co‘ntracts : Implied contracts come into existence by implication. Most often the

Wh,en : lon 1; by law and or by action. Section 9 of the Act contemplates such implied contracts
3ny . own that in so far as such proposal or acceptance is made otherwise than in words

the promise is said to be implied. |

| (ii) Obligatio
mn:_ . n of finder of lost goods to return them to the true owner cannot be said to arise out of a
act even in i i i
. en in its remotest sense, as there is neither offer and acceptance nor consent. These
are said to be quasi-contracts.

Quasi-Contract : A quasi-contract is not an actual contract but it resembles a contract. It is
g e““?q by law under certain circumstances. The law creates and enforces legal rights and
obligations when no real contract exists. Such obligations are known as quasi-contracts. In other
words, it is a contract in which there is no intention on part of either party to make a contract

but law imposes a contract upon the parties.

The above contract is a void contract

Void Contract : Section 2 (j) states as follows: “A contract which ceases to be enforceable by law
becomes void when it ceases to be enforceable”. Thus, a void contract is one which cannot be

enforced by a court of law.

Question 8 :

Shambhu Dayal started “self service” system in his shop. Smt. Prakash entered the

shop, took a basket and after taking articles of her choice into the basket reached
Can Shambhu

the cashier for payments. The cashier refuses to accept the price.
Dayal be compelled to sell the said articles to Smt. Prakash? Decide as per the

provisions of the Indian Contract Act, 1872.

Answer :

offer should be distinguished from an invitation to offer. An offer is the

the offeror to be bound by his offer should the party chooses to
gness, proposes certain terms on

Invitation to offer : The
final expression of willingness by
accept it. Where a party, without expressing his final willin
is willing to negotiate, he does not make an offer, but invites only the other party to
c distinction between offer and invitation to offer.

which he
make an offer on those terms. This is the basi

service shop is merely an invitation to offer. Itis
a contract. In this case, Smt.

The display of articles with a price in itin a self-
offer for sale, the acceptance of which constitutes
the cashier for payment simply made an

r does not accept the price, the interested

in no sense an
Prakash by selecting some articles and approaching

o buy the articles selected by her. If the cashie

offer t
r cannot compel him to sell.

buye
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Answer i

(1)

Itis an dimplied contract and A must pay for the services of the coolie detalled by him.

Implied Contracts : Implled contracts come Into existence by Implication. Most often the
Implication Is by law and or by action, Section 9 of the Act contemplates such implied contracts |
when It lays down that In so far as such proposal or acceptance Is made otherwise than in words,
the promise Is sald to be Implied,

Obligation of finder of lost goods to return them to the true owner cannot be sald to arise out of a
contract evon In its remotest sonse, ns there Is nelther offer and acceptance nor consent. These
are sald to be quast-contracts,

Quasl-Contract : A quasi-contract Is not an actual contract but It resembles a contract. It Is |
croated by law under certaln clreumstances. The law creates and enforces legal rights and |

obllgations when no real contract exists, Such obligations are known as quasi-contracts In other |

words, It s a contract In which there Is no Intentlon on part of either party to make a contract
butlaw Imposes a contract upon the parties,

The above contract Is a vold contract,

Vold Contract : Section 2 (J) states as follows: “A contract which ceases to be enforceable by law
becomes void when It ceases to be enforceable”. Thus, a vold contract is one which cannot be
enforced by a court of law,

Question 8 :

Shambhu Dayal started “self service” system in his shop. Smt. Prakash entered the
shop, took a basket and after taking articles of her choice into the basket reached
the cashier for payments. The cashier refuses to accept the price. Can Shambhu
Dayal be compelled to sell the said articles to Smt. Prakash? Decide as per the

provisions of the Indian Contract Act, 1872. Module)
Answer :

Invitation to offer : The offer should be distinguished from an invitation to offer. An offer is the
final expression of willingness by the offeror to be bound by his offer should the party chooses to
accept It. Where a party, without expressing his final willingness, proposes certain terms on
which he Is willing to negotiate, he does not make an offer, but invites only the other party to
male an offer on those terms, This is the basic distinction between offer and invitation to offer

The display of articles with a price in it in a self-service shop is merely an invitation to offer. It is
in no sense an offer for sale, the acceptance of which constitutes a contract. In this case Smt
Prakash by selecting some articles and approaching the cashier for payment simply made an
offer to buy the articles selected by her. If the cashier does not accept the price, the interested
buyer cannot compel him to sell.
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State whether there is any contract info \
A engages B to do certain work and
A and B promise to pay for the gtudies

A takes a seat in public bus.
ntant promises to help his friend to file his retyy,,

llowing cases :

remuneration to be paid as fixeq b
yC

of their maid’s son C.

A, a chartered accou

er:

It is a valid express contract

It is not a contract as it Is a social agreement

It is an implied contract. A is bound to pay for the bus fare.

It is a social agreement withoutany intention to create a legal relationship.

Question 10 :

Miss Shakuntala puts an app
appointed by the trust of the school.
informs her about her appointment
reasons her appointment was cancelle

lication to be a teacher in the school. She e
Her friend who works in the same gcp,,,
informally. But later due to some intern,
d. Can Miss Shakuntala claim for damages »

M odule |

Answer :

No, Miss Shakuntala cannot claim damages. As per Section 4, communication of acceptance is
complete as against proposer when it is put in the course of transmission to him.
In the present case, school authorities have not put any offer letter in transmission. Her

information from a third person will not form part of contract.
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| Question 1.: |

UNIT - Il : CONSIDERATION

State the exceptions to the rule "An agreement without vmmhlvram:q in verdd”,

CAnswer @

The general rule fs that an agreement made without constderation Is vold (Section 25 of the

Indian Contract Act, 1872), However, the Indlan Contract Act contalng certaln exceptions to this rule

In the following cases, the agreemont though made even without consideration, will be valid and
enforceable.

1.

Natural Love and Aftection : Any written and registered agreement made on account of love |
and affection between the parties standing in near relatfonship to each other.

Compensation for past voluntary services : A promise to compensate, wholly or in part, a |
person who has already voluntarily done something for the promisor,

Promise to pay time barred debt : A promise In writing signed by the person making it or by
his authorized agent, made to pay a debt barred by limitation,

Agency : According to Section 185 of the Indian Contract Act, 1872, no consideration s
necessary to create an agency,

Completed gift: In case of completed gifts, the rule no consideration no contract does not apply
Explanation (1) to Section 25 states “nothing In this section shall affect the validity as between
the donor and donee, of any gift actually made.” Thus, gllts do not require any consideration

Ballment : No consideration Is required to effect the contract of bailment (Section 148).

Charity : Il a promisce undertakes the lability on the promise of the person to contribute to
charity, there the contract shall be valid.

Define consideration. What are the legal rules regarding consideration under the

Indian Contract Act, 1872 ? m

Answer :

»

Consideration [Section 2(d) of the Indlan Contract Act, 1872] : When at the

desire of the
promisor, the promisee or any other person has done or abstaine

d from doing or does or §
abstains from doing or promises to do or abstain from doing some

thing, such an act or |
abstinence or promise is called conslderation for the promise,

Legal Rules Regarding Consideration :

(I) Consideration must move at the desire of the promisor:

Consideration must be offered by |
the promisee or the third party at the desire or request of the

promisor. This implies “return” |
element of consideration,
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(if)

(i)

(iv)

)

(vi)

>

CA ANKITA PATNI

rson: In India, consj i
Considerati move from promisee or any other pe deration p,
sideration may person who Is not a party to the contract In

Gtha
tion but not stranger to a contract. .

proceed from the promisee or any other

words, there can be a stranger to a considera

sists in t
Executed and executory consideration: A consideration which con he performgy,.,

‘e el - is

an act is said to be executed. When it cons
other party,

promise by one party may be the consideration foran act by some party. and vice yer,,

' “f
ts In a promise, it is sald to be eXecutory
Y Ra

Consideration may be past, present or future: It is a ge.neral ‘pr'inicfiple that consideratigy ,
given and accepted in exchange for the promise. The CO"S'(Iieranon’ past, may be the mq,,
but cannot be the real consideration of a subsequent promise: Bu1.: in e event of te SeTVica.
being rendered in the pastat the request or the desire of the promisor, the subsequent PTOmis
is regarded as an admission that the past consideration was not gratuitous.

Consideration need not be adequate: Consideration need not to be of any particular value |,

need not be approximately of equal value with the promise for which it is exchanged but j; ., .

be something which the law would regard as having some value.

Performance of what one is legally bound to perform: The performance of an act by 5 person |

who is legally bound to perform the same cannot be consideration for a contract. Hepc, ,-
promise to pay money to a witness is void, for it is without consideration. Hence such a copsr, -

is void for want of consideration.

But where a person promises to do more that he is legally bound to do, such a promise provige.
it is not opposed to public policy, isa good consideration. It should not be vague or uncertain,

(vii) Consideration must be real and not illusory: Consideration must be real and must not he

illusory. It must be something to which the law attaches some value. If it is legally or physicany
impossible it is not considered valid consideration.

(viii) Consideration must not be unlawful, immoral, or opposed to public policy. Only preseacs

of consideration is not sufficient it must be lawful. Anything which is immoral or opposed w
public policy also cannot be valued as valid consideration.

“To form a valid contract, consideration must be adequate”. Comment. Module
Answer :

The law provides that a contract should be supported by consideration. So long as consideration

exists, the Courts are not concerned to its adequacy, provided it is of some value, The adequac¥ lj
of the consideration is for the parties to consider at the time of making the agreement, not for |

the Court when it is sought to be enforced (Bolton v. Modden). Consideration must however, b¢

something to which the law attaches value though it need not be equivalent in value t© the
promise made.

J




According to Explanation 2 to Section 25 of the Indian Contract Act, 1872, an agreement fo
which the consent of the promisor Is freely given is not vold merely because
inadequate but the inadequacy of the consideration may be taken into account by the Court in |
determining the question whether the consent of the promisor was freely given |

 Question 4 : Ji§

Mr. Sohanlal sold 10 acres of his agricultural land to Mr. Mohanlal on ssth
September 2020 Jor ¥ 25 Lakhs. The Property papers mentioned o condition,
amongst other details, that whosoever purchases the land is Jree to use 9 acres as
per his choice but the remaining 1 acre has to be allowed to be used by Mr.
Chotelal, son of the seller for carrying out farming or other activity of his chaoice.
On 12th October., 2020, Mr. Sohanlal died leaving behind his son and life. On 15th
October, 2020 purchaser started construction of an auditorium on the whole 10
acres of land and denied any land to the son. Now Mr. Chotelal wants to file a case
against the purchaser and get a suitable redressal. Discuss the above in light of
provisions of Indian Contract Act, 1872 and decide upon Mr. Chotelal's plan of |

action ? m

Answer :
>

the consideration « |

Problem as asked in the question is based on the provisions of the Indian Contract Act 1872 as

contained in section 2(d) and on the principle ‘privity of consideration’. Consideration is one of
the essential elements to make a contract valid and it can flow from the promisee or any other
person. [n view of the clear language used in definition of ‘consideration’ in Section 2(d). it is not |
necessary that consideration should be furnished by the promisee only. A promise is enforceahle

if there is some consideration for it and it is quite immaterial whether it moves from the
promisee or any other person.

» The leading authority in the decision of the Chinnaya Vs. Ramayya, held that the consideration
can legitimately move from a third party and it is an accepted principle of law in India

> In the given problem, Mr. Sohanlal has entered into a contract with Mr. Mohanlal, but Mr
Chotelal has not given any consideration to Mr. Mohanlal but the consideration did flow from M
Sohanlal to Mr. Mohanlal on the behalf of Mr. Chotelal and such consideration from third party is
sufficient to enforce the promise of Mr. Mohanlal to allow Mr. Chotelal to use 1 acre of land
Further the deed of sale and the promise made by Mr. Mohanlal to Mr. Chotelal to allow the use
of 1 acre of land were executed simultaneously and therefore they should be regarded as one
transaction and there was sufficient consideration for it.

> Moreover, it is provided in the law that “in case covenant running with the land, where a person
purchases land with notice that the owner of the land is bound by certain duties affecting land,
the covenant affecting the land may be enforced by the successor of the seller.”

» In such a case, third party to a contract can file the suit although it has not moved the |
consideration.

Hence, Mr. Chotelal is entitled to file a petition against Mr. Mohanlal for execution of contract
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| ELEMENTS OF CONTRACT

UNIT - Il : OTHER ESSENTIA

tract of insurance.

Distinguish between wagering a

Answer :

Distinction between Wagering Agreement

greement and con

Basis

Wagering Agreement

Meaning

It is a promise to pay money Of
money’s worth on the happening or]

non happening of an uncertain event.

and Contract of Insurance

mm

Contracts of Insurance

——e e

Itis a contract to indemnify the loss

Consideration

There is no consideration between the
two parties. There Is just gambling for]

money.

The crux of insurance contract is ta
mutual consideration (premium ¢
compensation amount).

Insurable
Interest

There is no property in case Of]
wagering agreement.

There is betting on other’s life and
properties.

Insured party has insurable interss
in the life or property sought ts s
insured.

Contract

Indemnity

of Loser has to pay the fixed amount on

the happening of uncertain event

Except life insurance, the contract o
insurance indemnifies the insursd

person against loss

Enforceability |1t is void and unenforceable| Itisvalid and enforceable
agreement.

Premium No such logical calculations are| Calculation of premium is based =
required in case of wagering scientific and actuarial calculanes ¥
ag-reement. I'lSkS

Public Welfare

They have been regarded as against
the public welfare.

They are beneficial to the socew
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Define Fraud. Whether "mere silence will amount to fraud”™ as per the Indian
Contract Act, 1872 ?

There are also some circumstances where the "silence is fraud”. Explain the
circumstances

Define Misrepresentation. Explain the difference between Fraud and
Misrepresentation as per the Indian Contract Act, 187z.

May-18, May-19, Naovember-20, VModule
Answer :

»

Definition of Fraud under Section 17 : 'Fraud' means and Includes any of the lallowing acts
committed by a party to a contract, or with his connivance, or by his agent. with an intent to
deceive another party thereto or his agent, or to induce him to enter Into the contract

(1) The suggestion, as a fact, of that which is not true, by one who does not believe it to be true
(2) The active concealment of a fact by one having knowledge or belief of the fact.

(3) Apromise made without any intention of performing it;

(4) Any other act fitted to deceive;

(5) Any such act or omission as the law specially declares to be fraudulent.

Mere silence will amount to fraud : This statement is incorrect as per the Indian Contract Act
1872. A party to the contract is under no obligation to disclose the whole truth 1o the other
party. ‘Caveat Emptor’ i.e. let the purchaser beware is the rule applicable to contracts Thers s
no duty to speak in such cases and silence does not amount to fraud. Similarly. there is no duty o
disclose facts which are within the knowledge of both the parties.

Silence is fraud :

1. Duty of person to speak : Where the circumstances of the case are such that It is the duty of the

person observing silence to speak.

Following contracts come within this category:

(a) Fiduciary Relationship : Here, the person in whom confidence is reposed is under a duny

to act with utmost good faith and make full disclosure of all material facts concerning the
agreement, known to him.

Contracts of Insurance : In contracts of marine, fire and life insurance. there is an (moled

condition that full disclosure of material facts shall be made. otherwise the (meurer o
entitled to avoid the contract

Contracts of marriage : Every material fact must be disclosed by the parties o a contracs
of marriage.

CA ANKITA PATNI



(d) Contracts of family settlement : These contracts also require full disclosure of Materjg).
facts within the knowledge of the parties.

(e) Share Allotment contracts : Persons issuing ‘Prospectus’ at the time of public issye of
shares/debentures by a joint stock company have to disclose all material facts within thejp

knowledge.

2.  Where the silence itself is equivalent to speech : For example, A says to B “If you do not deny
it, I shall assume that the horse is sound.” A says nothing. His silence amounts to speech.

As per Section 18 of the Indian Contract Act, 1872, misrepresentation means apq|

includes-

(a) The positive assertion, in a manner not warranted by the information of the person making
it, of that which is not true, though he believes it to be true;

committing it, or anyone claiming under him; by misleading another to his prejudice or tg |

the prejudice of anyone claiming under him;

(c) Causing, however, innocently, a party to an agreement to make a mistake as to the
substance of the thing which is the subject of the agreement.

Distinction between fraud and misrepresentation :

Fraud o | Misrepresentation

‘Basis of differer

Intention To deceive the other party by hiding | There is no such intention to deceive
the truth. the other party.

Knowledge of truth | The person making the suggestion| The person making the statement
believes that the statement as| believes it to be true, although it is
untrue. not true. |

(b) Any breach of duty which, without an intent to deceive, gains an advantage to the person
l
t
|
t

Rescission of the| The injured party can repudiate the| The injured party is entitled to

|

contract and claim| contractand claim damages. repudiate the contract or sue for
for damages restitution but cannot claim !hei
damages. ,
I £

the truth cannot secure or protect himself by | injured party had the means 0|}

saying that the injured party had| discover the truth.
means to discover the truth.

|
Means to discover| The party using the fraudulent act| Party can always plead that the i

— s
————— !
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A s

| Discuss the essenti
ess als of Undue Influence as per the Indian Contract Act, 1872,

The i
essentials of Undue Influence as per the Indian Contract Act, 1872 are the following :

Position ; .
to dominate the will : Relation between the parties exist in such a manner that one of

it s § in .
. IS1n a position to dominate the will of the other. A person is deemed to be in such position
in the following circumstances:

= g
(a) Real and apparent authority : Where a person holds a real authority over the other as in
the case of master and servant, doctor and patientand etc.

(b) Fiduciary relationship : Where relation of trust and confidence exists between the parties
to a contract. Such type of relationship exists between father and son, solicitor and client,
husband and wife, creditor and debtor, etc.

Mental distress : An undue influence can be used against a person to get his consent on a
contract where the mental capacity of the person is temporarily or permanently affected
by the reason of mental or bodily distress, illness or of old age.

Unconscionable bargains : Where one of the parties to a contract is in a position to
dominate the will of the other and the contract is apparently unconscionable i.e., unfair, it
is presumed by law that consent must have been obtained by undue influence.
Unconscionable bargains are witnessed mostly in money lending transactions and in gifts.

The object must be to take undue advantage : Where the person is in a position to influence
the will of the other in getting consent, must have the object to take advantage of the other.

Burden of proof : The burden of proving the absence of the use of the dominant position to
obtain the unfair advantage will lie on the party who is in a position to dominate the will of the
other.

[ Question 4 :

Explain the term 'Coercion” and what are the effects of coercion under Indian

November -19

Contract Act, 1872
Answer :

Coercion (Section 15 of the Indian Contract Act, 1872) : “Coercion’ is the committing, or

threatening to commit, any act forbidden by the Indian Penal Code or the unlawful detaining or

threatening to detain any property, to the prejudice of any person whatever, with the intention of

. »
causing any person to enter Into an agreement.

PAGE | 15
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Effects of coercion under section 19 of Indian Contract Act, 1872

(i)

' | consent was so
Contract induced by coercion is voidable at the option of the party whose
obtained.

i inding a void
(ii) As to the consequences of the rescission of voidable contract, the party rescinding

(iii)

e contract,
contract should, if he has received any benefit, thereunder from the other party to tf’ .
restore such benefit so far as may be applicable, to the person from whom it was received.

A person to whom money has been paid or anything delivered under coercion must repay or
return it.

| Question 5 : |

Mr. X a businessman has been fighting a long drawn litigation with Mr. Y an
industrialist. To support his legal campaign he enlists the services of Mr. C a
Judicial officer stating that the amount of #o lakhs would be paid to him if he does
not take up the brief of Mr. Y. Mr. C agrees but, at the end of the litigation Mr. X
refuses to pay to Mr. C. Decide whether Mr. C can recover the amount promised by

Mr. X under the provisions of the Indian Contract Act, 1872?
Answer :
=

CA ANKITA PATNI

The problem as asked in the question is based on Section 10 of the Indian Contract Act, 1872.
This Section says that all agreements are contracts if they are made by the free consent of the
parties competent to contract, for a lawful consideration and with a lawful object and are not

expressly declared to be void. Further, Section 23 also states that every agreement of which the |
object is unlawful is void.

Accordingly, one of the essential elements of a valid contract in the light of the said provision is
that the agreement entered into must not be which the law declares to be either illegal or void.

An illegal agreement is an agreement expressly or impliedly prohibited by law. A void agreement
is one without any legal effects.

The given instance is a case of interference with the course of justice and results as opposed to

public policy. This can also be called as an agreement in restraint of legal proceedings. This
agreement restricts one’s right to enforce his legal rights.

Such an agreement has been expressly declared to be void under section 28 of the Indian
Contract Act, 1872. Hence, Mr. C in the given case cannot recover the amount of ¥ 10 lakh
promised by Mr. X because it is a void agreement and cannot be enforced by law.
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Mr. § aged 58 years was employed in a Government Department. He was going to
| "etire after two years. Mr. D made a proposal to Mr. S to apply for voluntary
| retirement from his post so that Mr. D can be appointed in his place. Mr. D offered
| @ sum of %10 Lakhs as consideration to Mr. S in order to induce him to retire.

Mr. § refused at first instance but when he evaluated the amount offered as
§ consideration is just double of his cumulative rem
| the tenure of two years of employment, he agreed
accepted the above agreement to receive money to

uneration to be received during
to receive the consideration and

retire from his office.
| Whether the above agreement is valid? Explain with reference to provision of
i Indian Contract Act, 1872,

i January -21
| Answer ;

¥ Section 10 of the Indian Contract Act, 1872 provides for the legality of consideration and objects

thereto. Section 23 of the sald Act also states that every agreement of which the object or
consideration is unlawful is void.
The given proble

m talks about entering into an agreement for traffic relating to public office,
whii

h is opposed to public policy. Public policy requires that there should be no money
consideration for the appointment to an office in which the public is interested. Such
consideration paid, being opposed to public policy, is unlawful.

In the given case, Mr. S, who was going to be retired after two years was proposed by Mr. D, to

apply for voluntary retirement from his post, in order that he can be appointed in his place. In

fleu of that Mr. D offered Mr. S a sum of T 10 lakh as consideration. Mr. S refused initially but
later accepted the said offer to receive money to retire from his office,

Here, Mr.§'s promise of sale for Mr. D, an employment in the public services is the consideration

for Mr. D's promise to pay 10 lakh. Therefore, in terms of the above provisions of the Indian

Contract Act, the sald agreement is not valid. It is void, as the consideration being opposed to
public policy, is unlawful

I,m

| State with reason(s) whether the following agreements are valid or void :

| [ A clause in a contract provided that no action should be brought upon in
: case of breach.

Where two courts have jurisdiction to try a suit, an agreement between the

parties that the suit should be filed in one of those courts alone and not in
the other.

\ affers to sell his Maruti car to Y. Y believes that X has only Wagon R Car
but agrees to buy it.

\. a physician and surgeon, employs Y as an assistant on a salary of ¥
=5,000 per month for a term of two years and Y agrees not to practice as a
surgeon and physician during these two years (Jul-21) Module
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Answer :

()

Question 8 :

The given agreement is void :

Reason : As per Section 28 of the Indian Contract Act, 1872, this clause is in restraint of legal |

proceedings because it restricts both the parties from enforcing their legal rights.
Note : Alternatively, as per Section 23 of the Indian Contract Act, 1872, this clause in the |

agreement defeats the provision of law and therefore, being unlawful, is treated as void.
The given agreement is valid :

Reason : An agreement in restraint of legal proceeding is the one by which any party thereto is |

restricted absolutely from enforcing his rights under a contract through a Court. A contract of ‘
this nature is void. However, in the given statement, no absolute restriction is marked on parties |
on filing of suit. As per the agreement suit may be filed in one of the courts having jurisdiction
The said agreement is void :

Reason : This agreement is void as the two parties are thinking about different subject matters
so that there is no real consent and the agreement may be treated as void because of mistake of
fact as well as absence of consensus.

The said agreement is valid :

Reason : An agreement by which any person is restrained from exercising a lawful profession, |
trade or business of any kind, is to that extent void. But, as an exception, agreement of service by |

which an employee binds himself, during the term of his agreement, not to compete with his
employer is not in restraint of trade.

Examine the validity of the following contracts as per the Indian Contract Act,
1872 giving reasons.

@)

X aged 16 years borrowed a loan of ¥50,000 for his personal purposes. Few
months later he had become major and could not pay back the amount
borrowed, on due date. The lender wants to file a suit against X.

J contracts to take in cargo for K at a foreign port. J's government
afterwards declares war against the country in which the port is situated
and therefore the contract could not be fulfilled. K wants to file a suit

ainst J. December-21, Module il |
ag . ?
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Answer :

According to Section 11 of the Indian Contract Act, 1872, every person is competent to contract |
who is of the age of majority according to the law to which he is subject and therefore, a minor is |f
not competent to contract and any agreement with or by a minor is void from the very
beginning. A minor cannot ratify it on attaining the majority as the original agreement is void ab :,
initio.

According to Section 68 of the Act, a claim for necessaries supplied to a minor is enforceable by
law.

Necessaries mean those things that are essentially needed by a minor. They cannot include
luxuries or costly or unnecessary articles. In the present case, X, the borrower, was minor at the
time of taking the loan, therefore, the agreement was void ab initio. Attaining majority thereafter [
will not validate the contract nor X can ratify it. The loan was for personal purposes and not for {f

necessaries supplied to him. Hence, the lender cannot file a suit against X for recovery of the loan
as itis not enforceable by law.

(i) As per Section 56 of the Indian Contract Act, 1872 the subsequent or supervening impossibility
renders the contract void. Supervening impossibility may take place owing to various
circumstances as contemplated under that section, one of which is the declaration of war
subsequent to the contract made. In the instant case the contract when made between | and K
was valid but afterwards J's government declares war against the country in which the port is

situated as a result of which the contract becomes void. Hence, K cannot file a suit against | for |
performance of the contract.

Srishti, a minor, falsely representing her age, enters into an agreement with an
authorised Laptop dealer Mr. Gupta, owner of SP Laptops, for purchase of Laptop
on credit amounting ¥ 60,000/- for purchasing a laptop, on 1 st August 2021. She
promised to pay back the outstanding amount with interest @ 16% p.a. by 31 st
July 2022. She told him that in case she won’t be able to pay the outstanding
amount, her father Mr. Ram will pay back on her behalf. After One year, when
Srishti was asked to pay the outstanding amount with interest she refused to pay
the amount and told the owner that she is minor and now he can't recover a single
penny from her.

She will be adult on 1 st January 2024, only after that agreement can be ratified.
Explain by which of the following way Mr. Gupta will succeed in recovering the
outstanding amount with reference to the Indian Contract Act, 18~=2.

) By filing a case against Srishti, a minor for recovery of outstanding amount
with interest?

(i) By filing a case against Mr. Ram, father of Srishti for recovery of |
outstanding amount ?

@iti) By filing a case against Srishti, a minor for recovery of outstanding amount
after she attains maturity ?
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Answer :
>

A contract made with or by a minor Is void ab-initio : pursuant to Section 11, a minor | Not
Competent to contract and any agreement with or by a minor is void from the very beginning

() By following the above provision, Mr. Gupta will not succeed in recovering the Outstanding

amount by filing a case against Srishti, a minor.

Minor cannot bind parent or guardian : In the absence of authority, express or implieq , ||
minor is not capable of binding his parent or guardian, even for necessaries. The paren;,
will be held liable only when the child is acting as an agent for parents. In the instant coq, |
Mr. Gupta will not succeed in recovering the outstanding amount by filing a case agajns,
Mr. Ram, father of Srishti.

(iii) No ratification after attaining majority : A minor cannot ratify the agreement o,
attaining majority as the original agreement is void ab initio and a void agreement cap,
never be ratified.

Hence, in this case also, Mr. Gupta will not succeed in recovering the outstanding amount by

filing a case against Srishti, after she attains majority.
| Question 10 : |

“An agreement, the meaning of which is not certain, is void”. Discuss.

Answer :

Agreement - the meaning of which is uncertain (Section 29) : An agreement, the meaning of |
which is not certain, is void, but where the meaning thereof is capable of being made certain, the | ‘
agreement is valid. For example, A agrees to sell B “3 hundred tons of oil”. There is nothing whatever ] 1
to show what kind of oil was intended. The agreement is void for uncertainty. But the agreement
would be valid if A was dealer only in coconut oil; because in such a case its meaning would be capable

of being made certain.
| Question 11 :

A student was induced by his teacher to sell his brand new car to the later at less
than the purchase price to secure more marks in the examination. Accordingly, the
car was sold. However, the father of the student persuaded him to sue his teacher.
State whether the student can sue the teacher?

Answer :
%  Yes, A can sue his teacher on the ground of undue influence under the provisions of Indian
Contract Act, 1872.

»  According to section 16 of the Indian Contract Act, 1872, “A contract is said to be induced by
«undue influence’ where the relations subsisting between the parties are such that one of the [§
parties is in a position to dominate the will of the other and he uses that position to obtain an i
unfair advantage over the other”.
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A person is deemed to be in position to dominate the will of another :
(a) Where he holds a real or apparent authority over the other; or

(b) Where he stands in a fiduciary relationship to the other; or
(c)

Where he makes a contract with a person whose mental capacity is temporarily or

permanently affected by reason of age, illness or mental or bodily distress for example, an
old illiterate person.

>

A contract brought as a result of coercion, undue influence, fraud or misrepresentation would be
voidable at the option of the person whose consent was caused.

| Mr. SAMANT owned a motor car. He approached Mr. CHHOTU and offered to sell
his motor car or ¥3,00,000. Mr. SAMANT told Mr. CHHOTU that the motor car is
running at the rate of 30 KMs per litre of petrol. Both the fuel meter and the speed
meter of the car were working perfectly. Mr. CHHOTU agreed with the proposal of
Mr. SAMANT and took delivery of the car by paying ¥ 3,00,000/- to Mr. SAMANT.
After 10 days, Mr. CHHOTU came back with the car and stated that the claim made
by Mr. SAMANT regarding fuel efficiency was not correct and therefore there was
a case of misrepresentation. Referring to the provisions of the Indian Contract Act,
1872, decide and write whether Mr. CHHOTU can rescind the contract in the above

ground.
Answer :
»

As per the provisions of Section 19 of the Indian Contract Act, 1872, when consent to an

agreement is caused by coercion, fraud or misrepresentation, the agreement is a contract |
voidable at the option of the party whose consent was so caused.

> A party to contract, whose consent was caused by fraud or misrepresentation, may, if he thinks |
fit, insist that the contract shall be performed, and that he shall be putin the position in which he
would have been if the representations made had been true.

> Exception: If such consent was caused by misrepresentation or by silence, fraudulent within the {§

meaning of section 17, the contract, nevertheless, is not voidable if the party whose consent was
so caused had the means of discovering the truth with ordinary diligence.

> In the situation given in the question, both the fuel meter and the speed meter of the car were
working perfectly, Mr. CHHOTU had the means of discovering the truth with ordinary dlllgenue

Therefore, the contract is not voidable. Hence, Mr. CHHOTU cannot rescind the contract in the |
above ground.

Question 13 :

“Though a minor is not competent to contract, nothing in the Contract Act
prevents him from making the other party bound to the minor”. Discuss.

Module
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Question 15 :

Answer H

Agr €eement

- the meaning of which is uncertain (Section 29): An agreement, the meani j-
Which is not ce s ( ) o 108 of

e Iain, is void, but where the meaning thereof is capable of being made certain, tp,. f |
ement j i N
entis valid. For example, A agrees to sell B “a hundred tons of oil”.

There is nothing whatever to show what kind of oil was intended. The agreement is void for §

uncertaj ! | |
I.'tamty. But the agreement would be valid if A was dealer only in coconut oil; because in such 5 | |
case its meaning would be ca

Question 14 :
Ls_cStion 14 : [y

Ahstudent was induced by his teacher to sell his brand new car to the later at less :
than the purchase price to secure more marks in the examination. Accordingly, the |
car was sold. However, the Jather of the student persuaded him to sue his teacher, |
|
|
|
[

pable of being made certain.

State whether the student can sue the teacher ? Module |
Answer :

Minor can be a beneficiary or can take benefit out of a contract: Though a minor is not competent { ?
to contract, nothing in the Contract Act prevents him from making the other party bound to the minor. |
Thus, a promissory note duly executed in favour of a minor is not void and can be sued upon by him, |
because he though incompetent to contract, may yet accept a benefit. |

A minor cannot become partner in a partnership firm. However, he may with the consent of all |

the partners, be admitted to the benefits of partnership (Section 30 of the Indian Partnership Act. §
1932).

Example : A mortgage was executed in favour of @ minor. Held, he can get a decree

for the enforcement of the mortgage.

Explain the concept of ‘misrepresentation’ in matters of contract. Sohan induced
Suraj to buy his motorcycle saying that it was in a very good condition. After taking

the motorcycle, Suraj complained that there were many defects in the motorcycle. |
Sohan proposed to get it repaired and promised to pay 40% cost of repairs. After

few days, the motorcycle did not work at all. Now Suraqj wants to rescind the

contract. Decide giving reasons whether Suraj canrescind the contract ?  RIAIUIE

Answer :

Yes, A can sue his teacher on the ground of undue influence under the provisions of Indian |
Contract Act, 1872.

»  According to section 16 of the Indian Contract Act, 1872, “A contract is said to be induced by
cundue influence’ where the relations subsisting between the parties are such that one o.f the
parties is in a position to dominate the will of the other and he uses that position to obtain an j
unfair advantage over the other”.
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»  Aperson is deemed to be in position to dominate the will of another:
(a) Where he holds a real or apparent authority over the other; or
(b) Where he stands in a fiduciary relationship to the other; or

(c) Where he makes a contract with a person whose mental capacity is temporarily or |
permanently affected by reason of age, illness or mental or bodily distress for example, an |§
old illiterate person. ‘

A contract brought as a result of coercion, undue influence, fraud or misrepresentation would be ‘
voidable at the option of the person whose consent was caused.

| Ishaan, aged 16 years, was studying in an engineering college. On 1st March, 2018
Il he took a loan of ¥ 2 lakhs from Vishal for the payment of his college fee and agreed

| to pay by 30th May, 2019. Ishaan possesses assets worth ¥ 15 lakhs. On due date
| Ishaan fails to pay back the loan to Vishal. Vishal now wants to recover the loan

|

As per the provisions of Section 19 of the Indian Contract Act, 1872, when consent to an
agreement is caused by coercion, fraud or misrepresentation, the agreement is a contract |
voidable at the option of the party whose consent was so caused.

A party to contract, whose consent was caused by fraud or misrepresentation, may, if he thinks
fit, insist that the contract shall be performed, and that he shall be put in the position in which he
would have been if the representations made had been true. ‘

Exception: If such consent was caused by misrepresentation or by silence, fraudulent within the
meaning of section 17, the contract, nevertheless, is not voidable if the party whose consent was |
so caused had the means of discovering the truth with ordinary diligence.

In the situation given in the question, both the fuel meter and the speed meter of the car were |
working perfectly, Mr. CHHOTU had the means of discovering the truth with ordinary diligence. |
Therefore, the contract is not voidable. Hence, Mr. CHHOTU cannot rescind the contract in the
above ground.
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ANCE OF CONTRACT

UNIT - IV : PERFORM ———————

Question 1 :

X, Y and Z are partners in a firm. They jointly promised 0P W (3’00;:;0 ¢ ’:0 e ¥
become insolvent and his private assets are sufficient L0 P a;.; 1/5 of shdre of
debts. X is compelled to pay the whole amount (0 p. Examining the provisions of
the Indian Contract Act, 1872, decide the extent Lo which X can recover the amount
SJromZ.

ANSWER :
»  As per section 43 of the Indian Contract Act, 1872, when two OF more persons make a joint
in the absence of express agreement to the contrary, compel any one

of the promise. Each of two or more joint
tribute equally with himself to the

promise, the promisee may,

or more of such joint promisors to perform the whole
romisor to con

promisors may compel every other joint p
pears from the contract.

performance of the promise, unless a contrary intention ap
makes default in such contribution, the remaining joint
in equal shares. In the instant case, XY

t and his private assets are sufficient

»  If any one of two or more joint promisors
promisors must bear the loss arising from such default

and Z jointly promised to pay Z3,00,000. Y become insolven
to pay 1/5 of his share of debts. X is compelled to pay the whole amount. X is entitled to receive ¥

20,000 from Y's estate, and ¥ 1,40,000 from Z.

| Question 2 : |

Mpr. X and Mr. Y entered into a contract on 1sl August, 2018, by which. Mr. X had
to supply 50 tons of sugar to Mpr. Y at a certain price strictly within a period of 10
days of the contract. Mr. Y also paid an amount of ¥ 50,000 towards advance as

per the terms of the above contract. The mode of transportation available between
their places is roadway only. Severe flood came on 2nd August, 2018 and the only
road connecting their places was damaged and could not be repaired within
fifteen days. Mr. X offered to supply sugar on 2oth August, 2018 for which Mr. Y
did not agree. On 1st September, 2018, Mr. X claimed compensation of ¥ 10,000
from Mr. Y for refusing to accept the supply of sugar, which was not there within
the purview of the contract. On the other hand, Mr. Y claimed for refund of
50.000 which he had paid as advance in terms of the contract. Analyse the above
situation in terms of the provisions of the Indian Contract Act, 1872 and decide on

Y's contention. '|m
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Answer :
>

contract) : When performance of promise become impossible or illegal by occurrence of an
unexpected event or a change of circumstances beyond the contemplation of parties, the
contract becomes void e.g. change in law etc.

> Also, according to section 65 of the Indian Contract Act, 1872, when an agreement is discovered

to be void or when a contract becomes void, any person who has received any advantage under

such agreement or contract is bound to restore it, or to make compensation for it to the person
from whom he received it.

In the given question, after Mr. X and Mr. Y have entered into the contract to supply 50 tons of
sugar, the event of flood occurred which made it impossible to deliver the sugar within the
stipulated time. Thus, the promise in question became void. Further, Mr. X has to pay back the

amount of X 50,000 that he received from Mr. Y as an advance for the supply of sugar within the
stipulated time. Hence, the contention of Mr. Y is correct.

| B

Mr. Rich aspired to get a self-portrait made by an artist. He went to the workshop

of Mr. C an artist and asked whether he could sketch the former's portrait on oil
painting canvass. Mr. C agreed to the offer and asked for ¥ 50,000 as _full advance

payment for the above creative work. Mr. C clarified that the painting shall be
completed in 10 sittings and shall take 3 months. '

On reaching to the workshop for the 6th sitting, Mr. Rich was informed that Mr. C
became paralyzed and would not be able to paint for near future. Mr. C had a son

Mr. K who was still pursuing his studies and had not taken up his father’s
profession yet?

Discuss in light of the Indian Contract Act, 18727
@) Can Mr. Rich ask Mr. K to complete the artistic work in lieu of his father?
(i) Could Mr. Rich ask Mr. K for refund of money paid in advance to his Sather?

|| Answer :

>

A contract which involves the use of personal skill or is founded on personal consideration
comes to an end on the death of the promisor. As regards any other contract the
representatives of the deceased promisor are bound to perform it unless a contrary intention
appears from the contract (Section 37 of the Indian Contract Act, 1872). But their liability under
a contract is limited to the value of the property they inherit from the deceased.

legal

(i) In the instant case, since painting involves the use of personal skill and on becoming Mr. C
paralyzed, Mr. Rich cannot ask Mr. K to complete the artistic work in lieu of his father Mr. C.
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(ii) Accordj
i ; .
ey Ng to section 65 of the Indian Contract Act, 1872, when an agreement is discovereq |
Voi ‘
1d or when a contract becomes void, any person who has received any advantag, |

under suc
& h agreement or contract is bound to restore it, or to make compensation for jt
& o |
Person from whom he received it.

Hence, i :
, 1N the - ) " ! i §
Instant case, the agreement between Mr, Rich and Mr. € has become void becays, |§

of paralysij . :
MrpC YSis to Mr. C. So, Mr. Rich can ask Mr. K for refund of money paid in advance to his fathey |

| Question 4 : ||

Myr.

S ||

» 6.o§?:¢:r:a;~;:;zeauhy individual provided a loan of T 80,000 to Mr. Datumal on
Sorumal a:qreed l(:rrower' .l\lr. Datumal asked for a further loan of 71,50.000. Mr.
1.00.0 ut provided the loan in parts at different dates. He provided 7 |

100,000 on 28.02.2019 and remaining ¥50,000 on 03.03.2019.

On 10. ] ] |
tha:Ot ;:3.2019 Mpr. Datumal while paying off part ¥75,000 to Mr. Sonumal insisted |

e lender should adjusted ¥ 50,000 towards the loan taken on-03.03.2019
and balance as against the loan on 26.02.2019.

Mpr. Sonumal objected to this arrangement and asked the borrower to adjust in the |
order of date of borrowal of funds.

Now you decide:

@ Whether the contention of Mr. Datumal correct or otherwise as per the |
provisions of the Indian Contract Act, 1872?

Gy What would be the answer in case the borrower does not insist on such |
order of adjustment of repayment? |
(iii) What would the mode of adjustment/appropriation of such part payment in |
case neither Mr. Sonumal nor Mr. Datumal insist any order of adjustment |
on their part ? November -19
Answer :
> Appropriation of Payments : [n case where a debtor owes several debts to the same creditor §
and makes payment which is not sufficient to discharge all the debts, the payment shall be
appropriated (i.e. adjusted against the debts) as per the provisions of Section 59 to 61 of the
Indian Contract Act, 1872.

(i) Asper the provisions of 59 of the Act, where a debtor owing several distinct debts to one persem, |
makes a payment to him either with express intimation or under circumstances implying that |

the payment is to be applied to the discharge of some particular debt, the payment, if accepted. [
must be applied accordingly.
Therefore, the contention of Mr. Datumal is correct and he can specify the manner o
appropriation of repayment of debt.

PAGE 8
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(ii) As per the provisions of 60 of the Act, where the debtor has omitted to intimate and there are no [

other circumstances indicating to which debt the payment is to be applied, the creditor may |

apply it at his discretion to any lawful debt actually due and payable to him from the debtor,

where its recovery is or is not barred by the law in force for the time being as to the limitation of l
suits.

;
Hence in case where Mr. Datumal fails to specify the manner of appropriation of debt on part '
repayment, Mr. Sonumal the creditor, can appropriate the payment as per his choice. |

l

(iii) As per the provisions of 61 of the Act, where neither party makes any appropriation, the
payment shall be applied in discharge of the debts in order of time, whether they are or are not
barred by the law in force for the time being as to the limitation of suits. If the debts are of equal
standing, the payments shall be applied in discharge of each proportionately.

Hence in case where neither Mr. Datumal nor Mr. Sonumal specifies the manner of appropriation
of debt on part repayment, the appropriation can be made in proportion of debts.

| Question 5 ; |

| Explain what is meant by ‘Supervening Impossibility’ as per the Indian Contract
Act, 1872 with the help of an example. What is the effect of such impossibility ?

|
|
|
j
|
!

I
|
|
|

Answer :

According to Section 56 of the Indian Contract Act, 1872, the impossibility of performance may
be of the two types, namely (a) Initial impossibility, and (b) Subsequent impossibility.

|
|
|
|
|
|
i
|
|
|
>

Subsequent impossibility is also known as Supervening impossibility i.e. becomes
impossible after entering into contract. When performance of promise become impossible or
illegal by occurrence of an unexpected event or a change of circumstances beyond the
contemplation of parties, the contract becomes void e.g. change in law etc. In other words,
sometimes, the performance of a contract is quite possible when it is made. But subsequently,
some event happens which renders the performance impossible or unlawful. Such

impossibility is called the subsequent or supervening. It is also called the post-contractual
impossibility.

|
|
i
i
(]
|
|
|
!
|

1

I > Example: ‘A’ and ‘B’ contracted to marry each other. Before the time fixed for the marriage, ‘A’ |
became mad. In this case, the contract becomes void due to subsequent impossibility, and thus ‘
J

i
|
i
|

discharged.

|
»  Effect of impossibility: The effect of such impossibility is that it makes the contract void, and |
the parties are discharged from further performance of the contract. ]

|
|
‘

‘
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“M'\m::::.:;::j:; R —
duestion g .
\\

Jf’, Yand z jointly borro
tight of the Indian

. “’““‘\«K;
wed ¥ 90,000 Srom L. Decide each of the following in the B
Contract Act, 1872,
Whether L. can compe

g the loe
Whether L can compel only the legal representatives of ¥ to poy lvam of »
90,000, {fx, y and Z died?

Gn) Whether Y an

0P
Lonly ¥ to pay the entire loan of €90,000!

d Z are released from their liability to I and X is released fiyy, |

e “ from his liabilis i
his tability ¢o y and Z for contribution, {f L releases X from his liability ayg \.
Sues Y and Z for payment ?

Answer ;

()

Yes, L can compel only Y to p
1872, in the absence of expre
more of the joint promisors t

. - dian Contrace Aee |
ay ¥ 90,000/- since as per Section 43 of the Indian ; g
al I, M mav »‘ﬂm{""‘ )ﬂv N 20 o i
s agreement to the contrary, the promisee m “

0 perform the whole of the promise
(i) As per Section 42, when two or mor

" sir joint lives and after the death ¢
intention appears by the contract, all such persons, during their join
any of them, his representative

survivor, the representatives of

o nice. then unless a ‘ontrary |
e persons have made a joint promise, th

i g st the death of o
jointly with the survivor or survivors and after th
all jointly must fulfill the promise
In the instant case, if X, Y and Z die

liable to pay the loan
0fX90,000.

; and 7 shall he
d then the legal representatives of all (i.e !(‘ \ o the leran
> atives of Y to pay the loan
jointly. L cannot compel only the legal represent
— rint promise, a release of one
(iii) According to Section 44, where two or more persons have mdde| a l“::e: coint BeTINOT o M
of such joint promisors by the promisee does not discharge the o ‘

lity to the other
i = responsibility to the
promisors, neither does it free the joint promisors so released from resp
joint promisor or promisors.

oir lic ty. Y and Z remain hable
In this case, the release of X does not discharge Yand Z fr.om tht'lrbllljt::)h 31\; o
to pay the entire amount of ¥ 90,000 to L. And though X is -not liable ih‘\\r el
liable to pay to Y and Z i.e. he is liable to make the contribution to the othe A

taTlceS under wthh con _’,_ N .”'h ey
Answer .

od with the consent of beth
ts need not be performe

i ircumstances, the contrac

Under following circu

the parties :

i itute a new contract for the old. it . cailed

(i) i o tl:le pa.rtles tomaa C‘:)r;tgi(l:)tsilltl::(:; by a new contract either betw rv::: '.T“::,x;rn;

s o Loopaen: diferett tieys the consideration mutually being the discharge _‘ﬁl,.g

parties Novation. dlfferentl pcaeronly by mutual agreement between the parties ‘d{‘. rw Jn\’::: ‘

e Ca.n e pda d consequently it need not be performed (Section b».h_f m:

e Contract Ac dlSCharg'e' ;r(]:scission: A Co-nlr.u‘l is also discharged by recission .‘l‘\._cn the |

e o vamtrac 18Zi)t(()l:‘)ta'scind it, the contract need not be performed. (Section 62)
parties to a contract agr

————
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both
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Alteration : Where the parties to a contract agreo to altor it, the OFIRINAT contract s rescinded
WIth the result that It need not he

portormoed: In other words, a conteact t5 also il harged by
alteration. (Section 64)

Remission : livepy promisee may disponse with or vomit, wholly oy i part, the performance of

the promise mado to him, or ay extend the Ume for such performance or may

[t any satstaction which he thinks (16 e other words, o conty
(Section 63)

areept instead of

act I discharged by remilesion

Rescinds voldable contract : When o person al
the other party th
promisor,

whoe option a contract 1s voldable reseinds it
ereto nood not pertorm any promise therelin contained in which he s the

Neglect of promise ; I any promiseo neglects or refuses to alford the promisor reasonahile

facllities for the performance of his promiso, the promisor b oxcused by such neglect or refusal

as Lo any non=poerformance caused therehy, (Section 6.7)

Murari owes payment Qf' 3 bills to Mr, Girdhari as on gist March, soso, (1) ¢

12,120 which was due in May 2016. (iD) € 5,050 whioh was due in August goal (i r
| 2,080 which was due in May 2org. Mr, Murari made
| below without any notice

paygment on ast Apreil goeo ox
of how to appropriate them:

A cheque of 9,080

A cheque of 15,000

Advice under the provisions af the Indian Contract Act, 1872,

Answer

I the performance conslsts of paymont of money and there are several debts to be patl the

payment shall bo appropriated ay per provisions of Sectlons 59, 60 and 61. The debtor has at the

tUme ol payment, the right of appropriating the payment. n default of debtor, the creditos has

option of election and n dofault of elthor the law will allow appropriation of debts in order of
time,

In the presont case, Mr. Murart had mado two payments by way ol tw
exactly the amount of the bl drawn, 1t would be understond o
appropriatod by Mr. Murarl that 1t will be against the bill of exact amount. Hence cheque of ¢
2,680 will be appropriated agalnst the bill of T 9,600 which was due in May 2019

0 cheques. One cheque was

ven though not specilically

Cheque of T 15000 can be appropriated against any lawtul debt whi

h 18 due even though the
same Is tmoe-barred,

Hence, Mr. Gledharl con appropriate the same against the debt of T 12,120 which was due in
20716 and balance against ¥ 5650 which wos due In August 2011
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, NIT - v : BREACH OF CONTRACT AND ITS REMEDIES
*
\

il A

l f:.el;;dl; contract with Shanti Traders to make and deliver: certain machinery to

‘ —— fay 30.6.2017 for ¥ 11.50 lakhs. Due to labour strike, M Ltd. could not |
| Cture and deliver the machinery to Shanti Traders. Later, Shanti Traders |
il IS);;oa:Iut’,.‘;i tl;e machinery from another manufacturer for T12.75 lal'chs..Due to thig ‘
Il with aders was also prevented from performing a contract which it had mad, |
[ with Zenith Traders at the time of their contract with M Ltd. and were compelleq :
| Ompensation for breach of contract. Advise Shanti Traders the amount of |
,E; compensation which it can claim Jrom M Ltd., referring to the legal provisions of |
| the Indian Contract Act

, 1872, May-18, Module § |
‘ Answer :
I

i

N

| Section 73 of the Indian Contract
According to it, when a contract

i
il
|
{1

Act, 1872 provides for consequences of breach of contract |
has been broken, the party who suffers by such breach s |
who has broken the contract, compensation for any loss or |
hich naturally arose in the usual course of things from such
when they made the contract, to be likely to result from the

] is not given for any remote and indirect loss or damage
! sustained by reason of the breach. It is further provided in the explanation to the section that in

estimating the loss or damage from a breach of contract, the means which existed of remedying
the inconvenience caused by the non - performance of the contract must be taken into account.

entitled to receive from the party
damage caused to him thereby w
breach or which the parties knew
breach of it. Such compensation

Applying the above principle of law to the given case, M Ltd. is obliged to compensate for the loss
of X 1.25 lakh (i.e. ¥ 12.75 minus ¥ 11.50 = ¥ 1.25 lakh) which had naturally arisen due to default
in performing the contract by the specified date.

» Regarding the amount of compensation which Shanti Traders were compelled to make to Zenith
Traders, it depends upon the fact whether M Ltd., knew about the contract of Shanti Traders for |
supply of the contracted machinery to Zenith Traders on the specified date. If so, M Ltd is also
obliged to reimburse the compensation which Shanti Traders had to pay to Zenith Traders for §!
breach of contract. Otherwise M Ltd is not liable. 1

y s

i In light of provisions of the Indian Contract Act, 1872 answer the Jollowing :

o) Mr. S and Mr. R made contract wherein Mr. S agreed to deliver paper cup |
E manufacture machine to Mr. R and to receive payment on delivery. On the |
|
5

!

delivery date, Mr. R didn't pay the agreed price. Decide whether Mr. S is (
bound to fulfil his promise at the time of delivery?

(ii)  Mpr.Y given loan to Mr. G of INR 30,00,000. Mr. G defaulted the loan on due
date and debt became time barred. After the time barred debt, Mr. G agreed

H to settle the full amount to Mr. Y. Whether acceptance of time barred debt

i

i

Contract is enforceable in law?

30 ¢
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(iti) A & B entered into a contract to supply unique item, alternate of which is
not available in the market. A refused to supply the agreed unique item to B.
What directions could be given by the court Jor breach of such contract ?

November -20

Answer :

e

(i) As per Section 51 of the Indian Contract Act, 1872, when a contract consists of reciprocal
promises to be simultaneously performed, no promisor needs to perform his promise unless the
promisee is ready and willing to perform his reciprocal promise. Such promises constitute
concurrent conditions and the performance of one of the promise is conditional on the

performance of the other. If one of the promises is not performed, the other too need not be
performed.

Referring to the above provisions, in the given case, Mr. S is not bound to deliver goods to Mr. R
since payment was not made by him at the time of delivery of goods.

(ii) Promise to pay time-barred debts - Section 25 (3): Where there is an agreement, made in writing
and signed by the debtor or by his agent, to pay wholly or in part a time barred debt, the
agreement is valid and binding even though there is no consideration.

In the given case, the loan given by Mr. Y to Mr. G has become time barred. Thereafter, Mr. G
agreed to make payment of full amount to Mr. Y.

Referring to above provisions of the Indian Contract Act, 1872 contract entered between parties
post time barred debt is valid so, Mr. G is bound to pay the agreed amount to Mr. Y provided the
above mentioned conditions of section 25 (3) are fulfilled.

(1ii) Where there is a breach of contract for supply of a unique item, mere monetary damages may
not be an adequate remedy for the other party. In such a case, the court may give order for
specific performance and direct the party in breach to carry out his promise according to the
terms of contract. Here, in this case, the court may direct A to supply the item to B because the
refusal to supply the agreed unique item cannot be compensated through money.

Sheena was a classical dancer. She entered into an agreement with Shital Vidya
Mandir for 60 dance performances. As per the contract, she was supposed to
perform every weekend and she will be paid ¥10,000/- per performance. However,
after a month, she was absent without informing, due to her personal reasons.
Answer the following questions as per the Indian Contract Act, 1872.

R O R R R

@) Whether the management of Shital Vidya Mandir has right to terminate the
contract ?

(ii)  If the management of Shital Vidya Mandir informed Sheena about its |
continuance, can the management still rescind the contract after a month |
on this ground subsequently?

(iii) Can the Shital Vidya Mandir claim damages that it has suffered because of |
this breach in any of the above cases ?

CA ANKITA PATNI PAGE| 8l



?:ocrt':onesl? PI‘OVidels that when a party to a contract has refus
he hal; Ziorrging his promise in its entirety the promisee may pu |
Secti gnified, by words or conduct his acquiesce in its continu anc
. on 40, the promisee shall be required to perform personally, if ther
Intention of the parties.

e. Further, in term of

Also, as per Section 75 of the Act, a person who rightfully rescind

compensation for any damage which he has sustained through non-fulfilment of the contract.

Therefore, in the instant case

(i)  Since, Sheena could not perform as per the terms of contract, Shital Vidya Mandir can [}

terminate the contract.

(i)  In the second situation, the management of Shital Vidya Mandir informed Sheena about the
continuance of the contract. Hence, the management cannot now rescind the contract after
a month on this ground subsequently.

As per Section 75, Shital Vidya Mandir can claim damages that it has suffered becau
this breach in part (i).

se of

"Liquidated damage is a genuine pre-estimate of compensation of damages for
certain anticipated breach of contract whereas Penalty on the other hand is an
extravagant amount stipulated and is clearly unconscionable and has no
comparison to the loss suffered by the parties". Explain the statement by

differentiating between liquidated damages and penalty

with reference to

provisions of the Indian Contract Act, 1872. M
Answer :

»

Liquidated damages is a genuine pre-estimate of compensation of damage for certain
ated breach of contract. This estimate is agreed to between parties to avoid at a later date

anticip
detailed calculation and the necessity to convince outside parties.

Penalty on the other hand is an extravagant amount stipulated and is clearly unconscionable

and has no comparison to the loss suffered by the parties.

In terms of Section 74 of the Act “where a contract has been broken, if a sum is named in the
contract as the amount to be paid in case of such breach, or if the contract contains any other
stipulation by way of penalty, the party complaining of the breach is entitled, whether or not
actual damages or loss is proved to have been caused thereby, to receive from the other party
who has broken the contract, a reasonable compensation not exceeding the amount so named, or

1s the case may be the penalty stipulated for.

CA ANKITA PATNI

ed to perform or disabled himse) |
t an end to the contract unles, |

e is such an apparen; |

s a contract is entitled tq



Explanation to Section 74

nterest from the date of default may be a stipulation by way of 1

» A stipulation for increased I
penalty.

% In terms of Section 74, courts are empo
whether it is ‘penalty’ or “liquidated damages
unreasonably high.

wered to reduce the sum payable on breach
» provided the sum appears to be

Sri ChunnilLal vs. Mehta & Sons Ltd (Supreme Court)

Supreme Court laid down the ratio that the aggrieved party should not be allowed to claim a sum |

greater than what is specific in the written agreement. But even then, the court has powers to

reduce the amount if it considers it reasonable to reduce.

Distinction between liquidated damages and penalty

»  Penalty and liquidated damages have one thing in common that both are payable on the |

occurrence of a breach of contract. It is very difficult to draw a clear line of distinction between

the two but certain principles as laid down below may be helpful.

1. If the sum payable is so large as to be far in excess of the probable damage on breach, it is

certainly a penalty.
2. Where a sum is expressed to be payable on a certain date and a further sum in the event of
default being made, the latter sum is a penalty because mere delay in payment is unlikely

to cause damage.

N &~ SN & - T

3. The expression used by the parties is not final. The court must find out whether the sum
fixed in the contract is in truth a penalty or liquidated damages. If the sum fixed is
extravagant or exorbitant, the court will regard it is as a penalty even if, it is termed as

liquidated damages in the contract.

7 4. The essence of a penalty is payment of money stipulated as a terrorem of the offending

le party. The essence of liquidated damages is a genuine pre-estimate of the damage.

5.  English law makes a distinction between liquidated damages and penalty, but no such |
distinction is followed in India. The courts in India must ascertain the actual loss and
award the same which amount must not, however exceed the sum so fixed in the contract |
The courts have not to bother about the distinction but to award reasonable compensation “

not exceeding the sum so fixed.

“An anticipatory breach of contract is a breach of contract occurring before the
time fixed for performance has arrived”. Discuss stating also the effect of
anticipatory breach on contracts.

| L R R R RRRRRBRrRRSSitsisee::sn=essess=m=w.
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Answer :
h of contract occurring before the time fig.y f ¥
xed fq, |

refuses altogether to perform his promise et
performance has arrived, it js q”nd |
alleg

h of contract |s a breac
misor

the time for
y mmed up in Frost v, ;
el well su P ' K"'ght and'

»  An anticipatory breac
performance has arrived. When the pro
signifies his unwillingness even before
Anticipatory Breach. The law in this regard has v

Hochster v. DelaTour:
patory breach of contract and proviga.
©S a3

form or disable himself from perforp,,
' n
g

Act deals with antici

fused to per
put an end to the contract, unless he has Signiﬁe&

Section 39 of the Indian Contract
follows: “When a party to a contract has ré
his promise in its entirety, the promisee may

. "
but words or conduct, his acquiescence in its continuance.
is excused from performance or from f
Urther

Effect of anticipatory breach : The promisee

performance. Further he gets an option:
and sue the other party for damages from Breack

(1) To either treat the contract as urescinded
ntil the due date of performance; or

of contract immediately without waiting u
nd but to treat the contract as still operative, and wait for the tim, |

(2) He may elect notto resci
rty responsible for the consequences of pon

of perfoimance and then hold the other pa
e, he will keep the contract alive for the benefit of the gther

performance. But in this cas
so decides on re-consideration, may stj
’ ). i |

party as well as his own, and the guilty party, if he
perform his part of the, contract and can also take advantage of any Supervening

impossibility which may have the effect of discharging the contract.

X’ entered into a contract with Y’ to supp
water bottle, to be delivered at a specified time.
for the purchase of 1,000 water bottles @ T4.50 per wa
time told ‘Z’ that he did so for the purpose of performing his contract entered into
with Y. ‘Z’ failed to perform his contract in due course and market price of each
water bottle on that day was T 5.25 per water bottle. Consequently, X’ could not
procure any water bottle and Y’ rescinded the contract. Calculate the amount of
damages which X’ could claim from ‘Z’in the circumstances? What would be your
answer if Z’ had not informed about the Y’s contract? Explain with reference to

the provisions of the Indian Contract Act, 1872.

ly him 1,000 water bottles @ ¥ 5.00 per
Thereafter, X’ contracts with ‘7’
ter bottle, and at the same

Answer :

%  Breach of Contract-Damages: Section 73 of the Indian Contract Act, 1872 lays down that whena
contract has been broken, the party who suffers by such breach is entitled to receive from the |
party who has broken the contract compensation for any loss or damage caused to him thereby
which naturally arose in the usual course of things from such breach or which the parties knew
when they made the contract to be likely to result from the breach of it.

CA ANKITA PATNI !
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»  The leading case on this point is “Hadley vs. Baxendale” in which it was decided by the Court that f‘
the special circumstances under which the contract was actually made were communicated by f
the plaintiff to the defendant, and thus known to both the parties to the contract, the damages
resulting from the breach of such contract which they would reasonably contemplate, would be
the amount of injury which would ordinarily follow from the breach of contract under these
special circumstances so known and communicated.

»  The problem asked in this question is based on the provisions of Section 73 of the Indian
Contract Act, 1872. In the instant case ‘X’ had intimated to ‘Z’ that he was purchasing water
bottles from him for the purpose of performing his contract with ‘Y’. Thus, ‘Z’ had the knowledge
of the special circumstances. Therefore, ‘X’ is entitled to claim from ‘Z’ Z 500 /- at the rate of 0.50
paise i.e. 1000 water bottles x 0.50 paise (difference between the procuring price of water

bottles and contracted selling price to ‘Y’) being the amount of profit ‘X’ would have made by the
performance of his contract with ‘Y’.

I
|
f
|
i
l
\
I
|
l
|
!
l

» If ‘X’ had not informed ‘Z’ of ‘Y’s contract, then the amount of damages would have been the |

difference between the contract price and the market price on the day of default. In other words, ‘

the amount of damages would be ¥ 750/~ (i.e. 1000 water bottles x 0.75 paise). !

|

|

|

|

|

i

|

|

|

J

|

i
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' liable to pay for the necessaries supplied to him". m |
| Answer : |

| d
1 Minor is liable to pay for the necessaries supplied to him : This statement Is Incorrect. The
case of necessaries supplied to a minor or to any other person whom such minor s legally bound t
support is governed by section 68 of the Indian Contract Act, 1872, A claim for necessaries supplied to
a minor is enforceable by law, only against minor's estate, if he possesses. But a minor is not liable for

any price that he may promise and never for more than the value of the necessaries. There is no
personal liability of the minor, but only his property is liable.

What is Contingent Contract? Discuss the essentials of Contingent Contract as per |
the Indian Contract Act, 1872. Also discuss the rules relating to enforcement of a

contingent contract. November-18, July zi

Answer :

According to section 31 of the Indian Contract Act, 1872, contingent contract means a contract to
do or not to do something, if some event, collateral to such contract, does or does not happen.

Example: Contracts of Insurance, indemnity and guarantee.

Essentials of a contingent contract

|

(a) The performance of a contingent contract would depend upon the happening or non-
happening of some event or condition. The condition may be precedent or subsequent.

(b) The event referred to, is collateral to the contract. The event is not part of the contract. The
event should be neither performance promised nor a consideration for a promise.

(c) The contingent event should not be a mere ‘will’ of the promisor. The event should be |
contingent in addition to being the will of the promisor. ‘

(d) The event must be uncertain. Where the event is certain or bound to happen, the contract is due §

to be performed, then it is a not contingent contract.

Rules Relating to Enforcement: The rules relating to enforcement of a contingent contract are
laid down in sections 32, 33, 34, 35 and 36 of the Act.

|
|
|
|

(a) Enforcement of contracts contingent on an event happening: Where a contract identit‘lt‘s ;
happening of a future contingent event, the contract cannot be enforced until and unless the | :
event ‘happens’. If the happening of the event becomes impossible, then the contingent contract |
is void. 1
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(b) Enforcement of contracts contingent on an event not happening: Where a contingent

’l
!
I

contract is made contingent on non-happening of an event, it can be enforced only when its ”
happening becomes impossible. Ei

(c) A contract would cease to be enforceable If it Is contingent upon the conduct of a living fE
person when that living person does something to make the ‘event’ or ‘conduct’ as ‘E
impossible of happening, |
I
|
|
\
{

(d)

Contingent on happening of specified event within the fixed time: Section 35 says that
Contingent contracts to do or not to do anything, if a specified uncertain event happens within a

|
fixed time, becomes void if, at the expiration of time fixed, such event has not happened, or if, ! :
before the time fixed, such event becomes impossible. ‘

|

I

|

|

|

|

|

{

|

Contingent on specified event not happening within fixed time : Section 35 also says that -

Contingent contracts to do or not to do anything, if a specified uncertain event does not happen

within a fixed time, may be enforced by law when the time fixed has expired, and such event has ||

not happened or before the time fixed has expired, if it becomes certain that such event will not |§
happen”.

|
|
1

Contingent on an impossible event (Section 36) : Contingent agreements to do or not to do |

anything, if an impossible event happens are void, whether the impossibility of the event is |
known or not to the parties to the agreement at the time when it is made.

X found a wallet in a restaurant. He enquired of all the customers present there |
but the true owner could not be Jound. He handed over the same to the manager of |
the restaurant to keep till the true owner is Jound. After a week he went back to the |
restaurant to enquire about the wallet. The manager refused to return it back to X,

saying that it did not belong to him. In the light of the Indian Contract Act, 1872, |

) |
can X recover it from the Manager ?
Answer : |
»

Responsibility of finder of goods (Section 71 of the Indian Contract Act, 1872): A person who |§

I
1 finds goods belonging to another and takes them into his custody is subject to same |
responsibility as if he were a bailee.

»  Thus, a finder of lost goods has: ‘

(i) To take proper care of the property as man of ordinary prudence would take

E
(ii) Noright to appropriate the goods and |
(iii) To restore the goods if the owner is found. ';

[n the light of the above provisions, the manager must return the wallet to X, since X is entitled to
retain the wallet found against everybody except the true owner.
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Examine the

validity of the following contracts as per the Indian Contract 4
1 - ct
872 9ting reasong, '

1
@ X aged 16 Years borrowed a
Mmonths later he

borrowed, on du

loan of ¥ 50,000 for his personal purposes. Fey,
had become major and could not pay back the AMovy,
e date. The lender wants to file a suit against X.

J contracts to take in cargo for K at a foreign port. J's governmey,
afterwards declares war against the country in which the port is situateq |

and therefore the contract could not be fulfilled. K wants to file a suit |
against .J,

December -21, Modyle
Answer ;

(1)

i

According to Section 11 of the Indian Contract Act, 1872, every person is competent to contract
who is of the age of majority according to the law to which he is subject and therefore, a minor is
not competent to contract and any agreement with or by a minor is void from the very |
beginning. A minor cannot ratify it on attaining the majority as the original agreement is void ab
initio.

According to Section 68 of the Act, a claim for necessaries supplied to a minor is enforceable by
law.

Necessaries mean those things that are essentially needed by a minor. They cannot include

luxuries or costly or unnecessary articles. In the present case, X, the borrower, was minor at the
time of taking the loan, therefore, the agreement was void ab initio. Attaining majority thereafter
will not validate the contract nor X can ratify it. The loan was for personal purposes and not for

necessaries supplied to him. Hence, the lender cannot file a suit against X for recovery of the loan

as itis not enforceable by law.

As per Section 56 of the Indian Contract Act, 1872 the subsequent or supervening impossibility
renders the contract void. Supervening impossibility may take place owing to various
circumstances as contemplated under that section, one of which is the declaration of war
subsequent to the contract made. In the instant case the contract when made between ] and K
was valid but afterwards ]J's government declares war against the country in which the port is
situated as a result of which the contract becomes void. Hence, K cannot file a suit against | for

performance of the contract.

| Question 5 : | —

What is meant by 'Quasi-Contract’? State any three salient features of a quast-
contract as per the Indian Contract Act, 1872. Dec-21, Module
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Answer :

>

created by a contract is imposed by law although the parties have never entered into a contract,
Such obligations imposed by law are referred to as ‘Quasi Contracts'. Such a contract resembles
with a contract so far as result or effect is concerned but it has little or no affinity with a contract
in respect of mode of creation, These contracts are based on the doctrine that a person shall not
be allowed to enrich himself unjustly at the expense of another.

»  The salient features of Quasi-contract :

1. Itdoes notarise from any agreement of the parties concerned but it is imposed by law.

2. The right under it is always a right to money and generally though not always to a
liquidated sum of money.

3.

Itis a right which is available not against all the world, but against a particular person or
persons only, so that in this respect it resembles a contractual right.

Meaning of ‘Quasi Contract’: Under certain speclal circumstances obligation resembling those |

P left his carriage on D’s premises. Landlord of D seized the carriage against the

rent due from D. P paid the rent and got his carriage released. Can P recover the

amount from D ?
|| Answer :
>

Yes, P can recover the amount from D. Section 69 states a person who is interested in the

payment of money which another person is bound by law to pay, and who therefore pays it, is
entitled to get it reimbursed by the other.

> In the present case, D was lawfully bound to pay rent. P was interested in making the payment to

D’s landlord as his carriage was seized by him. Hence being an interested party P made the
payment and can recover the same from D,

X, a minor was studying in M.Com. in a college. On 1st July, 2021 he took a loan of
¥ 1,00,000 from B for payment of his college Jees and to purchase books and
agreed to repay by 31st December, 2021. X possesses assets worth T9 lakhs. On due
date, X fails to pay back the loan to B. B now wants to recover the loan Jrom X out
of his (X’s) assets. Referring to the provisions of Indian Contract Act. 18~2 decide
whether B would succeed.
Answer :

Yes, B can proceed against the assets of X. According to section 68 of Indian Contract Act, 1872, if
a person, incapable of entering into a contract, or any one whom he is legally bound to support, is
supplied by another person with necessaries suited to his condition in life, the person who has
furnished such supplies is entitled to be reimbursed from the property of such incapable person.

Since the loan given to X is for the necessaries suited to the conditions in life of the minor. his
assets can be sued to reimburse B.
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Plghts of the indemndty-holder when sued?

Whin e 1y
f\nnwm' i

"

»
gl o idemniny

A Wit (e HUG)
(1)
()
()

hotdar when aned (Soction 146)The promisee In n contract of Indemp,,
ol i "“”h“'“v! W entited Lo recover rom the ’"’H"l‘ﬁf” i

)
all ey which lye iy e compellad (o pay I any sult

Al oy |
Al wWhieh | iy have oo compelled to pay In bringing/ defending the suit ap4

Al wyy |
MEWhICh e may hive patd under the terma of any compromise of suit,

Imay e tnderstond
il

Y

o the vlghts contemplated undor section 125 are not exhaustive T

he
“mni ' '

y holder Indemnifiod hag ofher rights besldes those mentioned above, If e
urred a Hahility and 1y

hm from the

hag
1 Habity 1 absolute, ho s sntitled to call upon his indemnifier to ..,
Hability and o piy I olf,

Question 2 . i

Dafin ' g ' s
Uine contract of indemmnity and contract of guarantee and state the conditions
when guara

mitee in conslderad invalid ?
AnNwer |

>

|1‘ . aa ) 1 Ly !
Section 124 of the Indian Contract Act, 1872 states that “A contract by which one party promises

Lo 8ave the other from loss caused Lo him by the conduct of the promisor himself, or the conduct
ol any porson”, 18 called o "contract of Indemnity”,

Section 126 of the Indlan Contract Act, 1872 states that “A contract to perform the promise made

or discharge Hability incurved by a third person in case of his default” is called a “contract of
puarantes”,

The condittons under which the guarantee 1s Invalid or vold is provided in section 142, 143 and
[44 of the Indlan Contract Act, These Include :

(1) Guarantee obtained by means of misrepresentation,
(1) Guarantee obtained by means of keeping silence as to material circumstances.

(111)  When contract of guarantee Is entered into on the condition that the creditor shall not act
upon it until another person has joined in it as co-surety and that other party fails to join as

such,
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Mr. X, is employed as a cashier on a monthly salary of ¥12,000 by ABC bank for a
period of three years. ¥ gave surety for X’s good conduct. After nine months, the
| financial position of the bank deteriorates. Then X agrees to accept a lower salary
of ¥10,500/- per month Jrom Bank. Two months later, it was found that X has
misappropriated cash since the time of his appointment. What is the liability of Y?

i
'.! Answer :
|

> According to section 133 of the Indian Contract Act, 1872, where there is any variance in the |
terms of contract between the principal debtor and creditor without surety’s consent, it would [
discharge the surety in respect of all transactions taking place subsequent to such variance. |
; 1
> In the instant case, the creditor has made variance (i.e. change in terms) without the consent of
a" surety. Thus, surety is discharged as to the transactions subsequent to the change.
>

| Hence, Y is liable as a surety for the loss suffered by the bank due to misappropriation of cash by
| X during the first nine months but not for

misappropriations committed after the reduction in
salary.

| Question 4 : |
| . {
A contracts with B Jor a fixed price to construct a house Jor B within a stipulated |

time. B would supply the necessary material to be used in the construction. C ;
guarantees A’s performance of the contract. B does not

supply the material as per

the agreement. Is C discharged from his liability. |
Answer :

t According to Section 134 of the Indian Contract Act, 1872, the surety is discharged by any |
contract between the creditor and the principal debtor by which the principal debtor is discharged or |

| by any act or omission for the creditor the legal consequence of which is the dischar

ge of the principal |f
debtor.

—

In the given case, B omits to supply the necessary construction material. Hence, C is discharged |
from his liability.

1|
||
9

|
Mr. D was in urgent need of money amounting to ¥ 5,00,000. He asked Mr. K Jor }w
the money. Mr. K lent the money on the sureties of A, B and N without any contract !
between them in case of default in repayment of money by D to K. D makes default

in payment. B refused to contribute, exaimine whether B can escape liability?

CA ANKITA PATNI
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Answer :

Co-sureties liable to contribute equally (Section 146 of the Indian Contract act, 17,
his Is contained In section 146 whj., q N 7

Equality of burden is the basis of Co-suretyship- T debt, or dut fate,
that “when two or more persons are co-suretles for the same debl, uty, either lolntly,

severally and whether under the same or different contracts and whether with or Withoyy ,

knowledge of each other, the co-sureties in the absence of any contract to the Contrary, . |
liable, as between themselves, to pay each an equal share of the whole debt, or of that part r]fr:
which remains unpaid by the principal debtor”.

—

i
fy

he |

, i ; w
> Accordingly, on the default of D in payment, B cannot escapeé from his liability. All tp, thre y
y contract between them,

sureties A, B and N are liable to pay equally, in absence ofan !
| Question 6 : !
—

r of ABC Constructions Company o,

Mr. Chetan was appointed as Site Manage
two years’ contract at a monthly salary of 50,000 Mr. Pawan gave a surety ;,
respect of Mr. Chetan's conduct. After six months the company was not in posi tion ¢
to pay ¥50,000 to Mr. Chetan because of, "financial constraints. Chetan agreed fo, o b
lower salary of ¥ 30,000 from the company. This was not communicated to py, |/
Pawan. Three months afterwards it was discovered that Chetan had been doing |
fraud since the time of his appointment. What is the liability of Mr. Pawan during |y
the whole duration of Chetan's appointment. m ife
Answer : 3

> As per the provisions of Section 133 of the Indian Contract Act, 1872, if the creditor makes any

variance (i.e. change in terms) without the consent of the surety, then surety is discharged as 1,

the transactions subsequent to the change.

> In the instant case, Mr. Pawan is liable as a surety for the loss suffered by ABC Constructions

company due to misappropriation of cash by Mr. Chetan during the first six months but not forf®

misappropriations committed after the reduction in salary. e
»  Hence, Mr. Pawan, will be liable as a surety for the act of Mr. Chetan before the change in the
terms of the contract i.e., during the first six months. Variation in the terms of the contract (as tof
the reduction of salary) without consent of Mr. Pawan, will discharge Mr. Pawan from all the
liabilities towards the act of the Mr. Chetan after such variation.
il

A agrees to sell goods to B on the guarantee of C for the payment of the price of | :
goods in default of B. Is the agreement of guarantee valid in each of the following =
l alternate cases: \
Case 1. If A is a Minor :l‘:
Case 2: If B is a Minor b
Case 3: If C is a minor. m -
PAGE | ¥ g
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Answer :
» Casel:The agreement of guarantee is void because the creditor Is incompetent to contract.

» Case2:The agreement of guarantee s valld because the capability of the principal debtor does
not affect the validity of the agreement of the guarantee.

» Case3:The agreement of guarantee is vold because the surety Is incompetent to contract.

_Question 8 :

S asks R to beat T and promises to indemnify R against the consequences. R heats
T and is fined ¥50,000. Can R claim ¥50,000 from 8.
Answer :

R cannot claim X 50,000 from S because the object of the agreement was unlawful. A contract of [f

indemnity to be valid must fulfil all the essentials of a valld contract.

| Question 9 : |

Manoj guarantees for Ranjan, a retail textile merchant, for an amount of ¥
1,00,000, for which Sharma, the supplier may from time to time supply goods on
credit basis to Ranjan during the next 3 months. After 1 month, Manoj revokes the
guarantee, when Sharma had supplied goods on credit for T 40,000. Referring to
the provisions of the Indian Contract Act, 1872, decide whether Manoj is
discharged from all the liabilities to Sharma Jor any subsequent credit supply.
What would be your answer in case Ranjan makes default in paying back Sharma
Jor the goods already supplied on crediti.e. ¥40,000?

| Answer :

Discharge of Surety by Revocation: As per section 130 of the Indian Contract Act, 1872, a

continuing guarantee may, at any time, be revoked by the surety, as to future transactions, by notice to

| the creditor, but the surety remains liable for transactions already entered into.

As per the above provisions, liability of Manoj is discharged with relation to all subsequent credit

supplies made by Sharma after revocation of guarantee, because it is a case of continuing guarantee.

However, liability of Manoj for previous transactions (before revocation) i.e. for ¥ 40,000

into before revocation of guarantee.
Question 10 :

'C' advances to 'B', ¥ 2,00,000 on the guarantee of 'A". 'C' has also taken a further
security for the same borrowing by mortgage of B's furniture worth T 2,00,000
without knowledge of 'A'. C' cancels the mortgage. After 6 months 'B' becomes
insolvent and 'C’ 'sues ‘A’ his guarantee. Decide the liability of 'A’ if the market

CA ANKITA PATNI

value of furniture is worth 80,000, under the Indian Contract Act, 187=2.

remains. He is liable for payment of ¥ 40,000 to Sharma because the transaction was already entered |

|
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Answer :

Indian Contract Act, 1872, a surety is entitled to the benefit of every security which the crediy
has against the principal debtor at the time when the contract of suretyship is entered into, wheth
the surety knows of the existence of such security or not; and, if the creditor loses, or, without ¢

consent of the surety, parts with such security, the surety is discharged to the extent of the value
the security.

In the instant case, C advances to B, ¥ 2,00,000 rupees on the guarantee of A. C has also taken
further security for ¥ 2,00,000 by mortgage of B’s furniture without knowledge of A. C cancels 1
mortgage. B becomes insolvent, and C sues A on his guarantee. A is discharged from liability to ¢
amount of the value of the furniture i.e. ¥ 80,000 and will remain liable for balance ¥ 1,20,000.
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UNIT- 8

: BAILMENT AND PLEDGE
Question 1 :

State the essential elem ' :
ents Ofa contr . .
Answer : act of bailment.

Essential elements
P 'Bailmen:f a'cohntract of bailment : Section 148 of the Indian Contract Act, 1872
- A ‘bailment’ i the delivery of goods by one person to another for some |

0]
(if)

Bailment is — i |
- a confract In bailment, the delivery of goods is upon a contract that when the |
purpose Is accomplished, the goods shall be returned to the bailor.

(iii) Return of goods in specific—The goods are delivere

) d for some purpose and it is agreed that
the specific goods shall be returned. o . d

(iv) Ownership of goods—In a bailment, it is only the possession of goods which is transferred, and |
the bailor continues to be the owner of the goods. |

(v) Property must be movable—Bailment is only for movable goods and never for immovable
goods or money.

Give differences between Bailment and Pledge.
Answer :

Distinction between bailment and pledge :

The following are the distinction between bailment and pledge:

(@) As to purpose : Pledge is a variety of bailment. Under pledge goods are bailed as a security for a
loan or a performance of a promise. In regular bailment the goods are bailed for other purpose
than the two referred above. The bailee takes them for repairs, safe custody etc.

(b) As to right of sale : The pledgee enjoys the right to sell only on default by the pledgor to repay |
the debt or perform his promise, that too only after giving due notice. In bailment the bailee, |
generally, cannot sell the goods. He can either retain or sue for non-payment of dues.

(c) As to right of using goods : Pledgee has no right to use goods. A bailee can, if the terms so |

provide, use the goods.
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(d) Cconsideration :

In pleq . ; |
. ge there s in a bailment there mav -
may not be cons; is always a consideration wherea may op

deration,

(e) Discharge of contract:

wh Pledge is discharged on the payment of debt or performance of promis, |

erea i :
> ballment s discharged as the purpose is accompllshed or after specified time.
I — - N

Exami
(€ whether the Jollowing constitute a contract of ‘Bailment’ under the
DProuvisions of the India

. n Contract Act, 1872:
i . P
@ Vparks his car at a parking lot, locks it, and keeps the keys with himself.

(i)  Seizure of goods by customs authorities.
Answer :

As per Section 148 of the Act, bailment is the delivery of goods by one person to another for
Some purpose, upon a contract, that the goods shall, when the purpose is accomplished, be returned

or otherwise disposed of according to the directions of the person delivering them.
For a bailment to exist the bailor must give possession of the bailed property and the bailee must
acceptit. There must be a transfer in ownership of the goods.

(i) No. Mere custody of goods does not mean possession. In the given case, since the keys of the car
are with V, Section 148, of the Indian Contract Act, 1872 shall not applicable.

(ii) Yes, the possession of the goods is transferred to the custom authorities. Therefore, bailment

exists and section 148 is applicable.

A hires a carriage from B and agrees to pay T 500 as hire charges. The carriage is
unsafe, though B is unaware of it. A is injured and claims compensation for
injuries suffered by him. B refuses to pay. Discuss the liability of B. |

Answer :

Problem asked in the question is based on the provisions of the Indian Contract Act, 1872 as
contained in Section 150. The section provides that if the goods are bailed for hire, the bailor is
responsible for such damage, whether he was or was not aware of the existence of such faults in th
goods bailed. Accordingly, applying the above provisions in the given case, B is responsible td

e : i p efect in the carriage.
compensate A for the injuries sustained even if he was not aware of the defect i 8

Question 5 : |

A bails his jewellery with B on the condition to safeguard it in a bank’s safe l'ocker- |

ever, B kept it in safe locker at his residence, where he usually keeps his owfl
I.EIow ’ a month all jewellery was lost in a religious riot. A filed a suil §
Jeu:l:gse:yB. -21:9;00”%. Referring to provisions of the Indian Contract Act, 1872,
ag

state whether A will succeed.
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' in the absence of any |

, destruction or deterioration of the thing bailed, if he |§
as taken reasonable care as required under section 151, |

‘ ’s house to return
l| the umbrella, M accidently sli

: ps and the umbrella is badly damaged. Who bear the
i| loss and why?

Mocdhile

Section 161 clearly says that where a bailee fails to return the goods within the agreed time, he shall

, be responsible to the bailor for any loss, destruction or deterioration of the goods from that time
|| notwithstanding the exercise of reasonable car

|| Amar bailed 50 kg of high quality sugar to Srijith, who owned a kirana shop,
) of taking back the bailed goods. Srijith's
mixed the 50 kg of sugar belonging to Amar with the
aged it for sale when Srijith was away. This came to

asking for the sugar he had bailed with Srijith, as the
il price of the specific quality of sugar had trebled. What is the remedy available to
Amar?

|
Answer :

e on his part.

employee, unaware of this,
|| sugar in the shop and pack
light only when Amar came

According to section 157 of the Contract Act, 1872, if the bailee, without the consent of the
bailor, mixes the goods of the bailor with his own goods, in such a manner that it is impossible to |

‘separate the goods bailed from the other goods and deliver them back, the bailor is entitled to be (§
compensated by the bailee for the loss of the goods.

In the given question, Srijith’s employee mixed high quality sugar bailed by Amar and then
packaged it for sale. The sugars when mixed cannot be separated. As Srijith's employee has mixed the |
fll two kinds of sugar, he (Srijith) must compensate Amar for the loss of his sugar.
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.A delivered pep old silver jewellery to Mr. Y a Goldsmith, for the purpose . |

Pnakn..g new a sjlyer bowl out of it. Every evening she used to receiye the
;cmﬁnlshed good (silver bow to put it into box kept at Mr. Y’s Shop. She kept th,

€Y of that box with herself. One night, the silver bowl was stolen from tha; box, ‘

Was there o contract of bailment? Whether the possession of the goods (actuqy or -; |

ered, constitute contract of bailment or not? m |

Answer : |

constructive) delivy

Section 148 of Indian Contract Act 1872 defines
Person to another for some

accomplished, be returned or
delivering them.

'Bailment' as the delivery of goods by Oma
purpose, upon a contract that they shall, when the purpose .3]
otherwise disposed of according to the direction of the pers,, |
3

n Contract Act, 1872, the delivery to the bailee may be

According to Section 149 of the India
made b

y doing anything which has the effect of putting the goods in the possession of the intendeq f
| bailee or of any person authorised to hold the

m on his behalf. Thus, delivery is necessary to constituteg
bailment.

s shop, when A herself took away the key cannot amount ‘
to delivery as per the meaning of delivery given in the provision in section 149. Therefore, in this case|
there is no contract of bailment as Mrs. A did not deliver the com

keeping the keys with herself,

Srushti acquired valuable diamond at a very low price by a voidable contract
under the provisions of the Indian Contract Act, 1872. The voida.ble cont.ract was
not rescinded. Srushti pledged the diamond with Mr. VK. Is this a vahd pledge
under the Indian Contract Act, 1872?

Thus, the mere keeping of the box at Y’

plete possession of the good by

Answer :

Pledge by person in possession under voidable contract [Section 178A of the Indian Contract Act. |§
e

1872]: When the pawnor has obtained possession of the goods pledged by him under a contractfh

dabl der section 19 or section 194, but the contract has not been rescinded at the time of the §i
voidable un . ‘ X | |
d the pawnee acquires a good title to the goods, provided he acts in good faith and without .
pledge, the .
notice of the pawnor’s defect of title.

L wi ' ' l:
Therefore, the pledge of diamond by Srushti with Mr. VK is valid.
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UNIT-9 : AGENCY

———————————————————— ]

A appoints M, a minor, as his agent to sell his watch for cash at a price not less
than T700. M sells it to D for ¥350. Is the sale valid? Explain the legal position of M

and D, referring to the provisions of the Indian Contract Act, 1872.
Answer ;

According to the provisions of Section 184 of the Indian Contract Act, 1872, as between the

principal and a third person, any person, even a minor may become an agent. But no person who is not i

of the age of majority and of sound mind can become an agent, so as to be responsible to his principal.
Thus, if a person who is not competent to contract is appointed as an agent, the principal is liable to
the third party for the acts of the agent. Thus, in the given case, D gets a good title to the watch. M is
not liable to A for his negligence in the performance of his duties.

State with reason whether the following statement is correct or incorrect:
Ratification of agency is valid even if knowledge of the principal is materially

defective. -
Answer :

Incorrect: Section 198 of the Indian Contract Act, 1872 provides that for a valid ratification, the
person who ratifies the already performed act must be without defect and have clear knowledge of the

hence no agency.

| Question 3 :
[Question3 ..

Rahul, a transporter was entrusted with the duty of transporting tomatoes from a
| rural farm to a city by Aswin. Due to heavy rains, Rahul was stranded Jor more
than two days. Rahul sold the tomatoes below the market rate in the nearby
market where he was stranded fearing that the tomatoes may perish. Can Aswin
recover the loss from Rahul on the ground that Rahul had acted beyond his

authority ? Module

Answer :

Agent's authority in an emergency (Section 189 of the Indian Contract Act, 1872): An agent h
authority, in an emergency, to do all such acts for the purpose of protecting his principal from loss
would be done by a person of ordinary prudence, in his own case, under similar circumstances.

In the instant case, Rahul, the agent, was handling perishable goods like ‘tomatoes’ nd can decide

the time, date and place of sale, not necessarily as per instructions of the Aswin, the principal, with
the intention of protecting Aswin from losses.
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facts of the case. If the principal’'s knowledge is materially defective, the ratification is not valid and
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n of ordinary prudence, SO Aswin will not g, Ceeeg

Here, Rahul acts in an emergency as a ma
against him for recovering the loss. 1/
o —|
as his agent to buy a house in Wes; I/
#20 lakhs in the name of a Nnoming, \L

Mr. Ahuja of Delhi engaged Mr. Singh p
Extension area. Mr. Si bought a house jor |
and then Purchal;I:d f:nlglnself ior 7 24 lakhs. He then SOId. the. same hou.?e to My, |/
Ahuja for ¥26 lakhs. Mr. Ahuja later comes 0 know the mlschl.efoer, Singh anq i/
tries to recover the excess amount paid to Mr. singh. Is he entitled to recover any
amount from Mr. Singh? If so, how much? Explain.

Answer :

»  The problem in this case, is based on the provisions of the Indian Contract Act, 187, ”
contained in Section 215 read with Section 216. The two sections provide that where an agent
without the knowledge of the principal, deals in the business of agency on his own account, the |
principal may: |
(1) repudiate the transaction, if the case shows, either that the agent has dishonestly concealeq | 4

any material fact from him, or that the dealings of the agent have been disadvantageoys to
him.
(2) claim from the agent any benefit, which may have resulted to him from the transaction,

»  Therefore, based on the above provisions, Mr. Ahuja is entitled to recover X 6 lakhs from Mr.
Singh being the amount of profit earned by Mr. Singh out of the transaction.

Comment on the statement ‘Principal is not always bound by the acts of a sub- |

agent’. M |

Answer :

»  The statement is correct. Normally, a sub-agent is not appointed, since it is a delegation of power |
by an agent given to him by his principal. The governing principle is, a delegate cannot delegate’.

(Latin version of this principle is, “delegates non potest delegare”). However, there are certain
circumstances where an agent can appoint sub-agent.

In case of proper appointment of a sub-agent, by virtue of Section 192 of the Indian Contract Act,
1872 the principal is bound by and is held responsible for the acts of the sub-agent. Their
relationship is treated to be as if the sub-agent is appointed by the principal himself,

However, if a sub-agent is not properly appointed, the principal shall not be bound by the acts of
the sub-agent. Under the circumstances the agent appointing the subagent shall be bound by
these acts and he (the agent) shall be bound to the principal for the acts of the sub-agent.
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ustom in their

sold goods of

| ] . Pi h enis
; I business to sell the products on credit. Mr. Pintu, one of the ag .

1 ich insolvent at the time of suc
A ABC Ltd. to M/s. Parul Pvt. Ltd. (on credit) which was o

1 sale. ABC Ltd. sued Mr. Pintu for compensation towards the loss caused du

A

| of products to M/s. Parul Pvt. Ltd. Will ABC Ltd. succeed in its claim? ﬂm
|

[ Answer :

r
|
|
|
’==i‘ To conduct the business of agency according to the principal’s directions (Section 211 of the ‘
j Indian Contract Act, 1872): An agent is bound to conduct the business of his principal according to the ‘
|l direction given by the principal, or, in the absence of any such directions, according to the custom
1 which prevails in doing business of the same kind at the place where the agent conducts such !

business.

When the agent acts otherwise, if any loss be sustained, he must make it good to his principal,

and, if any profit accrues, he must account for it.

In the present case, Mr. Pintu, one of the agents, sold goods of ABC Ltd. to M/s Parul Pvt. Ltd. (on

credit) which was insolvent at the time of such sale. Also, it is not the custom in ABC Ltd. to sell the

products on credit.

! Hence, Mr. Pintu must make good the loss to ABC Ltd.
[ouestion 7]
| R is the wife of P. She purchased sarees on credit from Nalli. Nalli demanded the

amount from P. P refused. Nalli filed a suit against P Jor the said amount. Decide in
Il the light of provisions of the Indian Contract Act, 1872, whether Nalli would

|| succeed.

Answer :

»  The position of husband and wife is special and significant case of implied authority. According
to the Indian Contract Act 1872, where the husband and wife are living together in a domestic
establishment of their own, the wife shall have an implied authority to pledge the credit of her

husband for necessaries. However, the implied authority can be challenged by the husband only
in the following circumstances.

(1) The husband has expressly forbidden the wife from borrowing money or buying goods on
credit.

(2) The articles purchased did not constitute necessities.

(3) Husband had given sufficient funds to the wife for purchasing the articles she needed to the
knowledge of the seller.

(4) The creditor had been expressly told not to give credit to the wife.
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> Further, where the wife lives apart from husband without any of her fault, she shaj have
implied authority to bind the husband for necessaries, if he does not provide for |,
Mmaintenance,.

> Since, none of the above criteria is being fulfilled; Nalli would be successful in Fecovering ,

money.

.
[ Question 5 : i}

Bhupendra borrowed a sum of ¥3 lacs from Atul. Bhupendra appointed Atul g4 hie
agent to sell his land and authorized him to appropriate the amount of loan oy, of
the sale proceeds. Afterward, Bhupendra revoked the agency.

Decide under the provisions of the Indian Contract Act, 1872 whether 3,

revocation of the said agency by Bhupendra is lawful. mn
Answer :

According to Section 202 of the Indian Contract Act, 1872 an agency becomes irrevocable whe-.
the agent has himself an interest in the property which forms the subject-matter of the agency .,
such an agency cannot, in the absence of an express provision in the contract, be terminated to -

prejudice of such interest.

In the instant case, the rule of agency coupled with interest applies and does not come to an o»

even on death, insanity or the insolvency of the principal.

Thus, when Bhupendra appointed Atul as his agent to sell his land and authorized him w
appropriate the amount of loan out of the sale proceeds, interest was created in favor of Atul and the

said agency is not revocable. The revocation of agency by Bhupendra is not lawful.
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"Teachers can open the door,

but you must enter it yourself."




