LAW TEST

1. Person to be called as a holder: As per section 8 of the Negotiable Instruments Act, 1881
‘holder’ of a Negotiable Instrument means any person entitled in his own name to the
possession of it and to receive or recover the amount due thereon from the parties thereto.

On applying the above provision in the given cases—

i. Yes, X can be termed as a holder because he has a right to possession and to receive the
amount due in his own name.

ii. No, he is not a ‘holder’ because to be called as a ‘holder’ he must be entitled not only to
the possession of the instrument but also to receive the amount mentioned therein.

iii. No, M is not a holder of the Instrument though he is in possession of the cheque, so is
not entitled to the possession of it in his own name.

iv. No, B is not a holder. While the agent may receive payment of the amount mentioned in
the cheque, yet he cannot be called the holder thereof because he has no right to sue on
the instrument in his own name.

V. No, B is not a holder because he is in wrongful possession of the instrument.

2. No, P does not become the holder of the cheque as the negotiation was not completed by
delivery of the cheque to him. (Section 48, the Negotiable Instruments Act, 1881)

3. The question arising in this problem is whether the making of promissory note is complete when
one half of the note was delivered to N. Under Section 46 of the N.I. Act, 1881, the making of a
Promissory Note (P/N) is completed by delivery, actual or constructive. Delivery refers to the
whole of the instrument and not merely a part of it. Delivery of half instrument cannot be
treated as constructive delivery of the whole. So, the claim of N to have the other half of the
P/N sent to him is not maintainable. M is justified in demanding the return of the first half sent
by him. He can change his mind and refuse to send the other half of the P/N.

4. Calculation of maturity of a bill of exchange: The maturity of a bill, not payable on demand, at
sight, or on presentment, is at maturity on the third day after the day on which it is expressed
to be payable (Section 22, of Negotiable Instruments Act, 1881). Three days are allowed as
days of grace. No days of grace are allowed in the case of bill payable on demand, at sight, or
presentment.

When a bill is made payable at stated number of months after date, the period stated
terminates on the day of the month which corresponds with the day on which the instrument is
dated. When it is made payable after a stated number of months after sight the period
terminates on the day of the month which corresponds with the day on which it is presented for
acceptance or sight or noted for non-acceptance or protested for non-acceptance. When it is
payable a stated number of months after a certain event, the period terminates on the day of
the month which corresponds with the day on which the event happens (Section 23).

When a bill is made payable a stated number of months after sight and has been accepted for
honour, the period terminates with the day of the month which corresponds with the day on
which it was so accepted.

If the month in which the period would terminate has no corresponding day, the period
terminates on the last day of such month (Section 23).

In calculating the date a bill made payable a certain number of days after date or after sight or
after a certain event is at maturity, the day of the date, or the day of presentment for
acceptance or sight or the day of protest for non-accordance, or the day on which the event
happens shall be excluded (Section 24).
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Three days of grace are allowed to these instruments after the day on which they are expressed
to be payable (Section 22).

When the last day of grace falls on a day which is public holiday, the instrument is due and
payable on the next preceding business day (Section 25).

Answer to Problem: In this case the day of presentment for sight is to be excluded i.e. 4th May,
2020. The period of 100 days ends on 12th August, 2020 (May 27 days + June 30 days + July
31 days + August 12 days). Three days of grace are to be added. It falls due on 15th August,
2020 which happens to be a public holiday. As such it will fall due on 14th August, 2020 i.e. the
next preceding business day.

5. According to section 9 of the Negotiable Instrument Act, 1881, "Holder in due course” means-
any person
who for consideration

becomes the possessor of a promissory note, bill of exchange or cheque (if payable to bearer),
or the payee or indorsee thereof, (if payable to order),

before the amount mentioned in it became payable, and

without having sufficient cause to believe that any defect existed in the title of the person from
whom he derived his title.

In the instant case, Mr. V draws a cheque of ~ 11,000 and gives to Mr. B by way of gift.

0] Mr. B is holder but not a holder in due course since he did not get the cheque for value
and consideration.

(i) Mr. B’s title is good and bonafide. As a holder he is entitled to receive ~ 11,000 from the
bank on whom the cheque is drawn.

6. As per the facts stated in the question, Bholenath (drawer) after having issued the cheque,
informs Surendar (drawee) not to present the cheque for payment and as well gave a stop
payment request to the bank in respect of the cheque issued to Surendar.

Section 138 of the Negotiable Instruments Act, 1881, is a penal provision in the sense that once
a cheque is drawn on an account maintained by the drawer with his banker for payment of any
amount of money to another person out of that account for the discharge in whole or in part of
any debt or liability, is informed by the bank unpaid either because of insufficiency of funds to
honour the cheques or the amount exceeding the arrangement made with the bank, such a
person shall be deemed to have committed an offence.

Once a cheque is issued by the drawer, a presumption under Section 139 of the Negotiable
Instruments Act, 1881 follows and merely because the drawer issues a notice thereafter to the
drawee or to the bank for stoppage of payment, it will not preclude an action under Section
138.

Also, Section 140 of the Negotiable Instruments Act, 1881, specifies absolute liability of the
drawer of the cheque for commission of an offence under the section 138 of the Act. Section
140 states that it shall not be a defence in a prosecution for an offence under section 138 that
the drawer had no reason to believe when he issued the cheque that the cheque may be
dishonoured on presentment for the reasons stated in that section.

Accordingly, the act of Bholenath, i.e., his request of stop payment constitutes an offence under
the provisions of the Negotiable Instruments Act, 1881.
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7. Cheque payable to order [Section 85 of the Negotiable Instruments Act, 1881]

(1) Where a cheque payable to order purports to be indorsed by or on behalf of the payee, the
drawee is discharged by payment in due course.

(2) Where a cheque is originally expressed to be payable to bearer, the drawee is discharged by
payment in due course to the bearer thereof, notwithstanding any indorsement whether in
full or in blank appearing thereon, and notwithstanding that any such indorsement purports
to restrict or exclude further negotiation.

As per the given facts, cheque is drawn payable to “Mr. Vyas or order”. It was lost and Mr. Vyas
was not aware of the same. The person found the cheque and forged and indorsed it to Mr.
Parshwanath, who encashed the cheque from the drawee bank. After few days, Mr. Vyas
intimated about the theft of the cheque, to the drawee bank, by which time, the drawee bank
had already made the payment.

According to above stated section 85, the drawee banker is discharged when it has made a
payment against the cheque payable to order when it is purported to be indorsed by or on
behalf of the payee. Even though the signature of Mr. Vyas is forged, the banker is protected
and is discharged. The true owner, Mr. Vyas, cannot recover the money from the drawee bank
in this situation.

8. As per section 91 of the Negotiable Instruments Act, 1881, a bill may be dishonoured either by
non-acceptance or by non-payment.

Dishonour by non-acceptance may take place in any one of the following circumstances:

(a) When a bill is duly presented for acceptance, and the drawee, or one of several drawees not
being partners, refuse acceptance within forty eight hours from the time of presentment,
the bill is dishonoured. In other words, when the drawee makes default in acceptance upon
being duly required to accept the bill.

(b) where presentment is excused and the bill is not accepted.

(c) Where the drawee is incompetent to contract, the bill may be treated as dishonoured
(d) Where the drawee is a fictitious person.

(e) Where the drawee could not be found even after reasonable search

() When a drawee gives a qualified acceptance, the holder may treat the instrument
dishonoured.

9. The promissory note is an unconditional promise in writing. In the above question the amount is
certain but the date and name of payee is missing, thus making it a bearer instrument. As per
Reserve Bank of India Act, 1934, a promissory note cannot be made payable to bearer -
whether on demand or after certain days. Hence, the instrument is illegal as per Reserve Bank
of India Act, 1934 and cannot be legally enforced.

10. Cheque payable to order
According to Section 85 of the Negotiable Instruments Act, 1881.

(1) Where a cheque payable to order purports to be indorsed by or on behalf of the payee, the
drawee is discharged by payment in due course.

(2) Where a cheque is originally expressed to be payable to bearer, the drawee is discharged by
payment in due course to the bearer thereof, notwithstanding any indorsement whether in full
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or in blank appearing thereon, and notwithstanding that any such indorsement purports to
restrict or exclude further negotiation.

As per the given facts, cheque is drawn payable to “Mr. Vikas or order”. It was lost and Mr.
Vikas was not aware of the same. The person found the cheque and forged and endorsed it to
Mr. Pawan, who encashed the cheque from the drawee bank. After few days, Mr. Vikas
intimated about the theft of the cheque, to the drawee bank, by which time, the drawee bank
had already made the payment.

According to above stated section 85, the drawee banker is discharged when it has made a
payment against the cheque payable to order when it is purported to be endorsed by or on
behalf of the payee. Even though the signature of Mr. Vikas is forged, the banker is protected
and is discharged. The true owner, Mr. Vikas, cannot recover the money from the drawee bank
in this situation.

11. The question arising in this problem is whether the making of promissory note is complete
when one half of the note was delivered to Umesh. Under Section 46 of the Negotiable
Instruments Act, 1881, the making of a promissory note is completed by delivery, actual or
constructive. Delivery refers to the whole of the instrument and not merely a part of it. Delivery
of half instrument cannot be treated as constructive delivery of the whole. So, the claim of
Umesh to have the other half of the promissory note sent to him is not maintainable. Manoj is
justified in demanding the return of the first half sent by him. He can change his mind and
refuse to send the other half of the promissory note.
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