
1.CHEQUE [SECTION 6] 

A “cheque” is a bill of exchange drawn on a specified banker and not 

expressed to be payable otherwise than on demand and it includes the 

electronic image of a truncated cheque and a cheque in the electronic form. 

 

CHEQUE→ BILL OF EXCHANGE→ DRAWN ON→ SPECIFIED BANKER→ 

PAYABLE ON DEMAND 

 

Payable on demand means- It should be payable whenever the holder 

chooses to present it to the drawee (the banker). 

The expression “Banker” includes any person acting as a banker and any 

post office saving bank [Section 3] 

Cheque in the electronic form-means a cheque drawn in electronic form by 

using any computer resource, and signed in a secure system with a digital 

signature (with/without biometric signature) and asymmetric crypto system or 

electronic signature, as the case may be; 

Truncated cheque” means a cheque which is truncated during a clearing cycle, 

either by the clearing house or by the bank whether paying or receiving payment, 

immediately on generation of an electronic image for transmission, substituting the 

further physical movement of the cheque in writing. 

Explanation II: For the purposes of this section, the expression “clearing house” 

means the clearing house managed by the Reserve Bank of India or a clearing 

house recognized as such by the Reserve Bank of India. 

Explanation III: For the purposes of this section, the expressions “asymmetric 

crypto system”, “computer resource”, “digital signature”, “electronic form” and 

“electronic signature” shall have the same meanings respectively assigned to 

them in the Information Technology Act, 2000. 

 

A combined reading of sections 5 and 6 tells us that a bill of exchange is a 

negotiable instrument in writing containing an instruction to a third party to 



Date:.................... 

Pay ........................................................................................................................................................ 

a sum of Rupees ................................................................................................. ̀  

A/C No. 12345678910 

 

ABC Bank 

622, Vijay Nagar, Indore (M. P.) 

Signature 

01212  1125864  000053 38 

pay a stated sum of money at a designated future date or on demand. Whereas 

a cheque is also a bill of exchange but is drawn on a banker and payable on 

demand. 

Specimen of Cheque 

 

Parties to Cheque 

1. Drawer: The person who draws a cheque i.e., makes the cheque (Debtor). 

His liability is primary and conditional. 

2. Drawee: The specific bank on whom cheque is drawn. He makes the payment 

of the cheque. In case of cheque, drawee is always banker. 

“drawee in case of need”— When in the bill or in any indorsement 

thereon, the name of any person is given in addition to the drawee to be 

resorted to in case of need such person is called a “drawee in case of need”. 

3. Payee: The person named in the instrument (i.e., the person in whose 

favour cheque is issued), to whom or to whose order the money is, by the 

instrument, directed to be paid, is called the payee. The payee may be the 

drawer himself or a third party. 

 

 

Essential Characteristics of a cheque 

According to the definition of cheque under section 6, a cheque is a 

species of bill of exchange. Thus, it should fulfil: 



a. all the essential characteristics of a bill of exchange 

b. Must be drawn on a specified banker. 

c. It must be payable on demand. 

 

 

NEGOTIATION (TRANSFER) OF NEGOTIABLE 

INSTRUMENTS 

 One of the essential characteristics of a negotiable instrument is that it 

is freely transferable from one person to another.  

 The rights in a negotiable instrument can be transferred from one 

person to another by negotiation. 

According to Section 14 of the N.I. Act, when a negotiable instrument is 

transferred to any person with a view to constitute the person holder 

thereof, the instrument is deemed to have been negotiated.  

 Thus, there is a transfer of ownership of the instrument.  

 Negotiable instruments may be negotiated either by delivery when 

these are payable to bearer or by indorsement and delivery when 

these are payable to order. 

 

Modes of Negotiation 

Modes of negotiation 

In case where p/n, BoE or 
cheque Payable to bearer 

In case 
where p/n, 

BoE or 
cheque 

Payable to 
order 

Note: These two additional features distinguish a 

cheque from bill. Thus, all cheques are bills while 

all bills are not cheques. 



Example 14: X drew a cheque for Rs. 50,000 payable to Y and delivered it to him. Y 

indorsed the cheque in favour of Z but kept it in his table drawer. Subsequently, Y died, 

and cheque was found by Z in Y’s table drawer. In this case, Z does not become the holder 

of the cheque as the negotiation was not completed by delivery of the cheque to him. 

Example 15 

(1) 

 

(2) 

(1)  A, the holder of a negotiable instrument payable to bearer, delivers it to B’s 

agent to keep for B. The instrument has been negotiated. 

(2) A, the holder of a negotiable instrument payable to bearer, which is in the 

hands of A’s banker, who is at the time the banker of B, directs the banker to 

transfer the instrument to B’s credit in the banker’s account with B. The 

banker does so, and accordingly now possesses the instrument as B’s agent. 

The instrument has been negotiated, and B has become the holder of it. 

By delivery Indorsment + 
delivery 

Actual Constructive  

 

(i) A promissory note, bill of exchange or cheque payable to bearer is 

negotiable by the delivery thereof. 

(ii) A promissory note, bill of exchange or cheque payable to order is 

negotiable by the holder by indorsement and delivery thereof. 
 

Negotiation by delivery  

Subject to the provisions of section 58 [Instrument obtained by unlawful 

means or for unlawful consideration], a promissory note, bill of exchange or 

cheque payable to bearer is negotiable by delivery thereof. 

Exception: A promissory note, bill of exchange or cheque delivered on 

condition that it is not to take effect except in a certain event is not 

negotiable (except in the hands of a holder for value without notice of the 

condition) unless such event happens. 
 



Negotiation by indorsement  

Subject to the provisions of section 58, a promissory note, bill of 

exchange or cheque 

payable to order, is negotiable by the holder by indorsement and delivery 

thereof. 

 

Importance of Delivery in Negotiation  

 Delivery of an instrument is essential whether the instrument is 

payable to bearer or order for effecting the negotiation.  

 The delivery must be voluntary, and the object of delivery should 

be to pass the property in the instrument to the person to whom it is 

delivered.  

 The delivery can be, actual or constructive. Actual delivery takes 

place when the instrument changes hand physically.  

 Constructive delivery takes place when the instrument is delivered 

to the agent, clerk or servant of the indorsee on his behalf or when the 

indorser, after indorsement, holds the instrument as an agent of the 

indorsee. 

Section 46 also lays down that when an instrument is conditionally or for 

a special purpose only, the property in it does not pass to the transferee, 

even though it is indorsed to him, unless the instrument is negotiated to 

a holder in due course. 

 The contract on a negotiable instrument until delivery remains 

incomplete and revocable.  

 The delivery is essential not only at the time of negotiation but also at 

the time of making or drawing of negotiable instrument.  

 The rights in the instrument are not transferred to the indorsee unless 

after the indorsement the same has been delivered.  



Delivery to be effectual must be made by the party 

making, accepting, or endorsing the instrument, or 

by a person authorized by him in that behalf. 

As between parties standing in immediate 

relation 

How delivery is to be made Negotiation of instruments between 

the parties 

 If a person makes the indorsement of instrument but before the 

same could be delivered to the indorsee the indorser dies, the 

legal representatives of the deceased person cannot negotiate the 

same by mere delivery thereof. (Section 57)1 
 

 

Delivery when effective between the parties 

 

 

 

DISHONOUR OF CHEQUES FOR INSUFFICIENCY OF 
FUNDS IN THE ACCOUNTS [SECTION 138 TO 142] 

DISHONOR OF CHEQUE FOR INSUFFICIENCY, ETC., OF 

FUNDS IN THE ACCOUNTS [SECTION 138] 

Where any cheque drawn by a person on an account maintained by him 

with a banker— 

- for payment of any amount of money 

- to another person from that account 

- for the discharge, in whole or in part, of any debt or other liability, 

It may be shown that the instrument was delivered 

conditionally or for a special purpose only, and not for 

the purpose of transferring absolutely the property 

therein. 

As between such parties and any holder of 

the instrument other than a holder in due 

course 



[A cheque given as gift or donation, or as a security or in discharge 

of a mere moral obligation, or for an illegal consideration, would be 

outside the purview of this section] 

- is returned by the bank unpaid, 

- either because of the— 

 amount of money standing to the credit of that account is 

insufficient to honor the cheque, or 

 that it exceeds the amount arranged to be paid from that account 

by an agreement made with that bank, 

such person shall be deemed to have committed an offence and shall, be 

punished with imprisonment for a term which may extend to two years, 

or with fine which may extend to twice the amount of the cheque, or 

with both. 

When section 138 shall be not apply: unless the below given conditions 

are complied with— 

(a) Cheque presented within validity period: The cheque has been presented 

to the bank within a period of three months from the date on which it 

is drawn or within the period of its validity, whichever is earlier. 

(b) Demand for the payment through the notice: the payee or the holder 

in due course of the cheque, as the case may be, makes a demand for the 

payment of the said amount of money by giving a notice, in writing, to 

the drawer of the cheque, within 30 days of the receipt of information 

by him from the bank regarding the return of the cheque as unpaid, 

and 

(c) Failure of drawer to make payment: the drawer of such cheque fails to 

make the payment of the said amount of money to the payee or, as the 

case may be, to the holder in due course of the cheque, within fifteen 

days of the receipt of the said notice. 

Explanation: For the purpose of this section, “debt or other liability” 

means a legally enforceable debt or other liability. 

Therefore we may conclude that compliant can be filed after 45 days 

of dishonor of the cheque i.e., 30 days of notice period +15 days of 

the receipt of the said notice. 



Example 16 X issued a post-dated cheque to Y on the account of discharge of its liability. 

Further, X instructed to the bank to stop the payment due to unavailability of the adequate 

amount in the account. Here, in this instance section 138 of the Act is attracted as when a 

cheque is dishonoured on account of stop payment instructions sent by the drawer to his 

banker in respect of a post- dated cheque irrespective of insufficiency of funds in the 

account. A post-dated cheque is deemed to have been drawn on the date it bears and the 

three months period for the purposes of section 138 is to be counted from that date. So, 

X will be liable for dishonour of cheque. Once a cheque is issued by the drawer, a 

presumption under section 139 must follow. 

 

Penalty: According to Section 138 of the Act, the dishonour of cheque 

is a criminal offence and is punishable with imprisonment up to 2 years 

or fine up to twice the amount of cheque or both. 

 

PRESUMPTION IN FAVOR OF HOLDER [SECTION 139] 

When a cheque is dishonoured, it shall be presumed, unless the contrary 

is proved, that the holder of a cheque received the cheque of the nature 

referred to in section 138 for the discharge, in whole or in part, or any 

debt or other liability. 

Presumption prescribed here is a “rebuttable presumption” as the 

provisions clearly provides that the person issuing the cheque is at liberty 

to prove to the contrary. The effect of this presumption is to place the 

evidential burden on the accused. 

 

DEFENCE WHICH MAY NOT BE ALLOWED IN ANY PROSECUTION 

UNDER SECTION 138 [SECTION 140] 

It shall not be a defence in a prosecution of an offence under section 

138 that the drawer had no reason to believe when he issued the 

cheque that the cheque may be dishonoured on presentment for the 

reasons stated in that section. 

 


