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Important questions are specifically highlighted

Systematically unit wise drafted answers by author in easy language as per IC/
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[ 222 [ Agreements. the object or consideration of which is 23 47
unlawful & oppose to public policy
2.23 Agreements. part of the consideration or object of which 24 49
is unlawful and the unlawful object. cannol be separated
from the lawlul objects
2.24 Agreements in restraint of marriage 26 50 |
2.25 Agreements in restraint of trade 27 50 l
Uncertain Agreements 29 33 l
2.26 Wagering Agreements 30 53 j
2.27 Miscellaneous Questions - 35
Unit — 4: Performance of Contract \
S.no Topic Section | Page l
2.28 Obligation of parties to contracts 37 58 l
2.29 Person by whom promise is to be performed 40 59 41
2.30 Effect of accepting performance from third person 41 59 4]
2:31 Effect of refusal of party to perform promise wholly 39 & J
2D Devolution of joint liabilities | Any one of joint promisors may 42.43 & 44 63
be compelled to perform | Each promisor may compel
contribution | Sharing of loss by default in contribution | Effect
of release of one joint promisor.
2.33 Performance of reciprocal promises 51 67 ‘
2.34 Appropriation of payments 59.60 & 61 67 ]
2.35 Agreement to do impossible act 56 70 J
2.36 Contracts which need not be performed 62-67 70 J :
25 Obligation of person who has received advantage under void 65 72 f
agreement, or contract that becomes void. J |
2.38 Discharge of Contract 3 75 l
2.39 Miscellaneous Question = 76 l
Unit— 5: Breach of Contract and its Remedies \
S.no Topic Section Page ]
2.40 Anticipatory breach 19 78
2.41 Compensation for loss or damage caused by breach of contract 73 78
2.42 Quantum Meruit l 82
2.43 Compensation for breach of contract where penalty stipulated 74 83
for l
Difference between ‘Liquidated Damages’ and ‘Penalty’ 84
Specific Performance ; 84
Vindictive or Exemplary damages d 85
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2A.35 When agent exceeds its authority 226 124
2A.36 Agent not liable 230 5
2A.37 Agency by estoppel 237 125
2A.38 Agency by legal presumption 126
2A.39 Agreement void 65 127
Chapter — 3 The Sale of Goods Act, 1930
Unit 1: Formation of the Contract of Sale
S.no Topic Section Page
3.1 Sale and agreement to sell 4 128
3.2 Sale Vs Hire Purchase 3 131
3.3 Goods and its types 2 131
?‘f Delivery & its types 2 132 |
3.5 Goods perishing before making of contract | Goods perishing 7-8 133
before sale but after agreement to sell
.6 The price 9-10 135
3.7 Miscellaneous (Mix) Questions 136
Unit— 2: Conditions & Warranties
S.no Topic Section Page
Condition and warranty 12 138
3.8 When condition to be treated as warranty 13 138
3.9 Implied condition - Sale by description 15 139
3.10 Implied condition as to quality or fitness 16(1) 140
aull Implied condition as to merchantability 16(2) 146
5l Implied condition - Sale by sample 17 151
213 Sale by sample as well as by description 15 & 17 153
3.14 Implied Warranties 14 & 16 154
315 Caveat Emptor - 155
3.16 Exclusion of implied terms and conditions 62 l 156
Unit— 3: Transfer of Ownership and Delivery of Goods
S.no Topic Section Page
e Transfer of Property in Ascertained/ Specific Goods 19-22 158
3.18 Transfer of Property in unascertained Goods 18 & 23 1359
3.19 Transfer of Property in case Goods sent on Approval or on Sale 24 161
or Return basis
3.20 Seller's reservation of the right to dispose of Goods 25 163
3.21 Risk prima facie passes with property 26 163
3.22 Sale by person not the owner 27-30 & 54 164
22903 Sale by one of joint owners 28 167
3.24 Sale by person in possession under voidable contract 29 167
3,25 Seller or buyer in possession after sale | Sale by person in 30 168
possession after sale
26 Delivery of wrong quantity 37 169
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3.4 Continuing guarantee & Goodwill m I I |

4.27 Difference Partnership Vs Lo ownership
Unit 3 - Registration and dissolution of a firm
S.no Tapic mm
4.28 Dissolution | Dissolution of firm vs. dissolution of partnership |
4.29 Registration al firm m“
Chapter — 5 The Limited Liability rartnership
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5.8 Effect of registration 14 “
5.9 Name 15 “
5.10 Reservation of name 16
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5.12 Registration of changes in partners 5
5.13 Conditions under which LLP will be liable
5.14 Unlimited Liability
5.15 Maintenance of books of account, other records and audit. etc l 23
5.16 LLP Vs LLC | . l 239
5.17 LLP Vs Partnership ] - l 241
5.18 Circumstances in which LLP may be wound up by Tribunal | 64 \ 241
Chapter — 6 The Companies Act, 2013
S.no Topic [ Section \ Page
6.1 Company & foreign company i< l 2 (20) & (42) ]
6.2 Private Company [ 2 (68) l
6.3 Holding & Subsidiary Company l 2 (46) & (87) \
6.4 Government Company l 2 (45) ]
6.5 Associate Company l 2 (6) l
6.6 Small Company l 2 (85) \
6.7 Classification of Companies on the basis of liability 2 (21) (22)
‘ (92) \
6.8 Listed & Unlisted Companies l 2 (52) \
6.9 One Person Company 2(62) ]
6.10 Formation of Companies with Charitable Objects, etc. 8 l
6.11 Classification of Capital ; l
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6.13 Doctrine Of Constructive Notice [Negative Doctrine] - l
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Indian Regulatory I amework

Chapter |

country?’

()l.lr»-ilnn |

What are the main sources of law in India, i the legal framework of the

and how do they contribute

\ nswel

I'he main sources of law in India are the ( nd State Assemblies,

onstitution, statutes passed by Parliament a
cvstem is founded on the principles

legal
all laws

judicial precedents. and established customs and usages India's
as the fundamental basis for

of parliamentary democracy, with the Constitution serving
T I e o i =
Parliamentand State Assemblies, where elected representatives make laws. are the ultimate law -making
YO e / R [ = . . - . 1
bodies. While laws passed by Parliament apply across India, state legislatures enact laws applic able only

within their respective states.

(‘)m‘ﬂ[mn 2

Explain the distribution of law-making powers between the Governments

Central Government and State

as outlined in the Indian Constitution

.-‘\n_\-\\ €r:
The Government of India Act, 1935, was a precursor to the Indian Constitution and played a crucial role in defining
system. It allocated powers between the Centre and the States 1o
had jurisdiction over appellate, original, and advisory
| Court to advise the

the transition from a "unitary” to a "federal"

prevent conflicts. The Federal Court, established in 1937,
matters. including civil and criminal cases. The Advisory Jurisdiction allowed the Federa
Governor-General on public matters. The Federal Court was eventually succeeded by the Supreme Court of India
forms the comerstone of the Indian I

of citizens. Fundamentalr

| system. It outlines the

The Constitution of India, adopted in 1950,

framework for the democratic system and therigh
1g a strong foundation for laws made for and by the people. India's legal

1ts and responsibilities ights and duties
are enshrined in the Constitution, providu
system is a hybrid one. with interconnected laws.

The Constitution divides the law-making power between the

Qtate List, and Joint List. Matters listed in each list det
lls underthe Central List. resultingin a

Governments through

Central Government and State

ermine whether a subject becomes

three lists: the Central List.
or both. For instance, Income Tax fa

the domain of Central law, State law,
or the entire country, administered by the Central Government's Ministry of Finance. in

governed by both Central and

single Income Tax law |
State laws, exemplifying the

contrast. issues like the levy of stamp duty are

nature of Indian law-making.

cooperative

Qucstion 3
a Bill, undergoes in India before becoming an

Deseribe the legislative process th
Act of Parliament. Explain the key stages and authorities involved in this process.

Answer:
In India. the legislative proc

First. the Bill is introduced in eitherthelL
Lok Sabha, it proceeds 10 the

at a proposed law. also known as

ess for a pJ'op.oqul law. known as a Bill, involves sey eral key stages and authorties
ok Sabha or the Rajya Sabha, where it is subiect to discussion and debate

approval n

Rajya Sabha for further consideration. Following

After passing in the
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resident provides assent. the law

a for assent. Once the P

e s s President of Indi 3
both houses, the Bill is presented to the President « Ihe effective date of the law is mentioned

is officially notified by the Government in the MTicial Giaz
it becomes an Act of Parliament. i |

ette ol India

in the notification. and at this point
quslimn 4

Explain the fundamental differences betwe
the kev legal frameworks governing each type of law

en Criminal Law and Civil Law in India. Provide insights into

and their primary objectives

\ nswer

= o eh ffere 15€
In India, Criminal Law and Civil Law are distinct legal domains w ith different purpe
aw or public wrongs and the subsequent

sand frameworks

Criminal Law is concerned with violations of the rule of | ; hei
: i o i “ode ich defines ¢ es, their nature,
punishment. It is primarily governed by the Indian Penal Code. 1860, which defines crimes, the e

He (C > Crimi 7 'rpc ines the procedural
and the associated penalties. The Code of Criminal Procedure. 1973 (Crpc), outlines the proc

aspects for enforcing these penalties. :
Examples of criminal offenses under Indian law include murder. rape, theft. fraud. cheating. and assaut
The focus in criminal cases is on punishment and societal order.

In contrast. Civil Law pertains to disputes between individuals or organizations and focuses on resolving
conflicts rather than punishment. The Code of Civil Procedure, 1908 (CPC), governs the process and
administration of civil law

Civil law encompasses various areas such as Law of Contract. Family Law, Property Law, and Law ol
Tort. Examples of civil offenses include breach of contract. non-delivery of goods, non-payment of dues,
defamation, and disputes between landlords and tenants

Questiml 5
Explain the concept of Common Law and the principle of Stare Decisis in the Indian legal system. How does State
Decisis influence judicial decisions. and what is its significance in legal proceedings?

Answer:

Common Law in India is a legal system where decisions made by courts in previous cases serve as binding
precedents for future cases. The doctrine of Stare Decisis. a Latin phrase meaning "to stand by that which is
decided." is fundamental tothis legal framework. It mandates that courts must follow the principles or judgments

established in previous cases when ruling on similar or analogous cases, This principle helps maintain consistency

and predictability in the legal system.

In practical terms, when a new case presents facts and circumstances similar to a prior case with a legal precedent,
the doctrine of Stare Decisis obliges the court to follow the earlier decision. This ensures that the law is applied
consistently and that individuals and organizations can rely on established legal principles when navigating the
legal system. ' 1
Stare Decisis is of great significance in the Indian legal system as it promotes fairness. equity, and the rule of law
by ensuring that legal decisions are not arbitrary but based on established leoal principles. It provides guidance to

a

both the judiciary and legal practitioners when interpreting and applying the law to specific cases

you elaborate on the key responsibilities and functions of the Ministry of Finance within the Government of
¢ How does it impact the daily work of a Chartered Accountant, and why is it significant for the financial
cape of the country?
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The Ministry of Finance, also known as Vitta Mantralaya, is a vital government department in India resp?nslble
for the nation’s economy. It serves as the Treasury of India and has a wide range of responsibilities. These m'clude
taxation. the formulation and enactment of financial legislation, oversight of financial institutions, regulation of
capital markets, management of both central and state finances, and the presentation of the Union Budget.A

For Chartered Accountants, this ministry holds immense importance as many aspects of their dail}; professmn_al
activities are influenced by its policies and proclamations. It impacts their work through tax regulations, ﬁ.n:j.nCIal
reporting standards, and compliance requirements. Chartered Accountants play a crucial role in helping indlwd.uals
and businesses navigate these financial aspects efficiently while ensuring compliance with the Ministry's directives.
The presentation of the Union Budget is a highly anticipated annual event that reveals the tax rates and budget
allocations for the upcoming year. It has far-reaching effects on the financial planning and strategies of businesses.
investments, and the common man. Finance professionals, including Chartered Accountants, closely monitor the
Union Budget as it significantly influences financial decision-making, investment choices, and tax planning for
their clients,
Given the Ministry of Finance's broad influence on the economic and financial landscape of India, it's no surprise
that several ministers have opted to hold the portfolio of Finance Minister. This underscores the ministry's critical

role in shaping the country's economic policies and regulations

Questiml 7

Can you describe the structure of the Indian judicial system, including its key components and their respective roles

within the system?

A nswer: The Indian judicial system is a complex and hierarchically organized system that serves as the guardian
of the rule of law and justice in the country. It can be divided into multiple layers, each with its specific functions

and jurisdictions.

Supreme Court of India: At theapex of the Indian judicial system is the Supreme Court. It acts as the highest
court of appeal and is responsible for interpreting the Constitution and ensuring uniformity in the application of
laws throughoutthe country. The Supreme Court can hear appeals from High Courts and other specialized courts,
making it the ultimate authority in legal matters.

High Courts: India has 25 High Courts, each serving one or more states or union territories. High Courts

have jurisdiction over their respective states or territories and serve as appellate courts for cases decided

by lower courts. They also have the authority to issue writs and handle matters related to the violation of
fundamental rights.

District Courts: Below the High Courts are District Courts, which are established in every district of the
country. District Courts handle civil and criminal cases and are typically the first level of the judiciary
that individuals encounter. These courts have the authority to try cases involving a wide range of issues.
Subordinate Courts: Subordinate Courts, also known as lower courts, come under the District Courts.
These include various levels of courts, such as sessions courts, magistrate courts, and specialized courts
family courts, consumer courts). Subordinate Courts primarily handle cases within their specified

(e.g.,
\Is from their decisions can be made to the District Court or High Court, depending

jurisdictions, and appe:

on the nature of the case

Page | 3
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specialized courtsto handle specific |

rts: India has various tribunals and
ome
1 their respective areas of law.

dto ensure access to justice for residents
d aim to reduce the burden on

Tribunals and Specialized Cou
types of cases. These include the National Green Tribunal, Inc
which are designed to expedite justice and provide expertise if
Gram Nyayalayas: These are rural or village courts establishe
of rural areas. Gram Nyayalayas handle petty civil and criminal cases an
higher courts.

In summary, the Indian judicial system is structured witl
High Courts, District Courts, and Subordinate Courts.
Nyayalayas contributeto a comprehensive system that aims t

Tax Appellate Tribunal, and others,

) the Supreme Court at the apex, followed by
Specialized tribunals and village-level Gram
o provide access to justice for all citizens.
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Chapter 2 - The Indian Contract Act, 1872
Unit — I Nature of Contracts
Definitions under The Indian Contract Act, 1872 [Sec, 2|

o % ¢ ¥ Yol : i ignifi :
I. Il_upﬂs.ll Offer [Sec.2(a)]: A person is said to make a Proposal when he signifies to diiotper
willingness to do or to abstain from doing anything, with a view to obtaining the assent of that other
to such act or abstinence.
g ) P 1o Y . i i i i

- Promiise I‘Su.i{h}]A When the person to whom a proposal is made, signifies his assent thereto, the
proposal is said to be accepted. When a proposal is accepted, it becomes a Promise.

F 7 e A . o ¥ H 1 | i | .
l}a.t.l[!l('-Ld[ Promises [Sec.2(f)]: Promises which form the consideration or part of the consideration
for each other are called Reciprocal Promises.
4. Promisor and lemisec [Sec.2(c)]: The person making the promise is called the Promisor, and the

person accepting the proposal is called the Promisee.
3. Consideration [Sec.2(d)]: When at the desire of the Promisor, the Promisee or any other person, has

dO_ne or abstained from doing, or does or abstains from doing, or promises to do or abstain from
doing, something, such act or abstinence or promise is called a Consideration for the promise.

0. Agreement [Sec.2(e)]: Every promise and every set of promises. forming the Consideration for each
other, is an Agreement.

Contract [Sec.2(h)]: An Agreement enforceable by law is a Contract.
] e I e e T YN = : i . 3 i

8. Voidable Contract [Sec.2(i)]: Anagreement which is enforceable by law at the option of one or more
of the parties thereto, but not at the option of the other or others, is a Voidable Contract.

9. Void Agreement [Sec.2(g)]: An Agreement not enforceable by law is void.

10. Void Contract [Sec.2(j)]: A Contract which ceases to be enforceable by law becomes void, when it

ceases to be enforceable.

Essentials of a Valid Contract:

(a) Agreement between two parties,
(b) Consensus-ad-idem - meeting of minds - agreeing to the same thing in the same sense. [Section 13]
(¢) Intention to create legal relationship. No domestic and social nature,

ection 13 & 14]

rQ

(d) Consent of parties must be free, [:
(e) Parties should be competent to contract, [Section 11]
i. age of majority

ii. sound mind [Section 12]

able to understand the terms of Contract

e capable of forming a rational judgment

iii. not disqualified from contracting

Page | 5
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e Writing, registered & stamped. wherever required. [Sec. L
1l contracts are agreements, but all agreements are not contracts.” Comment. |

. S Agreements but all Agreements are not Contracts™
| 1. Contract = Agreement + Enforceability by law. Thus, for a Contract, there should first be an |
| Agreement. #
If j .. - . - 3 . . - E BN I.Ih :
| 2. Agreements that do not give rise to legal obligations are not Contracts. Example: A invites B for his
j son's wedding. B accepts the invitation. This is a mere agreement, not a Contract, there being no

intention to create legal obligation.
3. Agreements to do an unlawful, immoral or illegal act, like sm uggling or murdering a person, cannot
be enforceable by law. Such agreements cannot be considered as a Contract.

- 4. Also, certain Agreements are specifically declared Void or Unenforceable. Example: Agreementsto
bet i.e wagering Agreements, Agreements in restraint of trade, agreements to do an impossible act,

etc.
5. Hence, all Agreements are not Contracts, but all contracts are in fact Agreements.

Intention to create legal relationship
Case Laws based on Intention to create legal relationship

Balfour Vs. Balfour (1919) Merritt v Merritt [1970] Rose & Frank Co. v.

I It was held that the [I. Mr Merritt’s appeal was Crompton Bros [1924]
characteristics of the unsuccessful. . The agreement was not &
agreementwas purely and 2 When parties are in the process of enforceable by law as parties | ]
completely domestic in |  separating, or are separated, the | N€Ver intended to create legal | =

U cure, Lord Justice Atkin | presumption of there being no | relationship despite being
| held that when a husband intention to create legal relations business agreement because it I’ i
- | and a wife enter into an does not apply. was having honour clause. |

Page |6 |




imended to- be bIECTE U
honour only’ and is therefore
not legally enforceable.

NS t
promise. Mrs Merritt was cmﬁj['!lmi

; - | to the matrimonial homeentirely. | W
. uestion L.S€tton2lh) ess.ehfiaJ. i souial domeshc F 70 < ¢Hon 28 1)
¥ Mr. Ramelh promisedto pay Rs. 50,006 o his wife Mrs. Lali so that she can spend the Ui e 30“:
birthday. Mrs. Lali insisted her husband to make a written agreement if he really loved her.. Mr. Rames
made a written agreement and the agreement was registered under the law. Mr. Ramesh failed to pay the
specified amount to his wife Mrs. Lali. Mrs. Lali wants to file a suitagainst Mr. Ramesh and recover the
promised amount. Referring to the app]icab]';:—[;;)_visions of the Contract Act, 1872. advise wghel‘ Mrs.
Lali will succeed. (3 Marks) [Nov 18]  Ppne )

A nswer 74

1. Partiesmust intend to create legal obligations: There must be an intentiono
create legal relationship between them.

Social or domestic type of agreements are not enforceable in court of law and hence th
into contracts.

~ contracts.

n the part of the partiesto

ey do not result

}\J

In the given question
Mr. Ramesh promised to pay Rs. 50,000 to his wife so that she can spend the same on her birthday.
However, 31|bsequently§,Mr. Ramesh failed to fulfil the promise, for which Mrs. Lali wantsto file a
suit against Mr. Ramesh.

Here, in the given circumstance wife will not be able to recover the amount as it was a social agreement

and the parties did not intend to create any legal relations.
_’Pee'lated Question: Radha invited her ten close friends to celebrate her 25th birthday party on Ist January,

e

2023 at 7.30 P.M. at a well-known "Hi-Fi Restaurant” at Tonk Road. Jaipur. All invited friends accepted

romised to attend the said party. On request of the hotel manager, Radha deposited §

the invitationand p

__-_-—'-'—_- A ———————————
5.000/- as non-refundable security for the said party. On the scheduled date and time, three among ten

-—_..__,_g—-—'“"-__'- - - . . -
invited friends did not turn up for the birthday party and did not convey any prior communication to her.

Radha, enraged with the behaviour of the three friends, wanted to.

party. Advise as per the provisions of the Indian Contract Act, 1872. Would your answer differ if the said

party had been a "Contributory 2023 New Year celebration Party" organized by Radha? (4 Marks) [June

33]50(:’0]/50,4,.‘.“‘“{- youeomept  Serbon () . €SSepdio condidion ?D}?L
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| W, said party organised by Radha had been a "Contributory
| Radha could have sued her three friends for the loss incurred Fn '.the s
| her and her friends would have fegal backing; on the basis of which Ra
‘and the parties here intended to create legal relationship. j

acation at his

Related/Expected Question

A invites B to stay with him during the winter v
residence. B accept the invitation and informs A accordingly. When
B reaches A's house. he finds it locked and he has to stay in a hotel.
Can B claim damages from A? (3 Marks)

Mr. A invites to Mr. B to stay
with him during winter vacati_m X
at his residence as it is a social |

contract

2023 New year cg}ebmlmw} -
dha deposited the advance amount.

Hint Answer

and offer and|
acceptance to hospitality does |

not create contract.

Arjun invites Sunny to Satish’s [Brother of Arjun] Birthday party.
Sunny accepts the invitation and promises to attend, Arjun made

special arrangement for Sunny at the party but she did not came.
Arjun is upset with Sunny’s behaviour, wanted to sue for loss incurred

in making special arrangements. Arjun is seeking your advice.

Arjun cannot sue sunmny for loss.
Agreement was a kind of social
nature and therefore, lacked the

intention to create legal

relationship.

A Father promised to pay his sona sum of T | Lakh if the son passed
C.A. examination in the first attempt. The son passed the examination
in the first attempt, but the father failed to pay the amount as
promised. The son files a suit for recovery of the amount. State
whether the son can recover the amount under the Indian Contract

The son cannot recover the
amount of ¥ 1 Lakh from his
father. An agreement of domestic
nature cannot be considered as a
valid Contract.

Act, 1872. [Mock Test Paper Oct 18 ICAI]

Invitation to offer Vs Offer

Question 2
A shop-keeper displayed a pair of dress in the show-room and a price

tag of Rs. 2,000 was attached to the

dress. Ms. Lgiely looked to the tag and rushed to the cash counter. Then she asked the shop-keeper to
receivethe payment and pack up the dress. The shop-keeper refused to hand-over the dress to Ms, Lovely
in consideration of the price stated in the price tag_atta_ched to it. Ms. Lovely seeks your advice \\-';e_t.hgr
she can sue the shop-keeper for the above cause under the Indian Contract Act. lS“."E. (3 Marks) [Nov

18] af obfdex

Thyitation

CS LLM Arjun Chhabra
(Law Maven)
Mo: 62 62 62 143 8 /9552 52 143 8
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Auswer
1. Offer should be distinguish

itation 1o offer:

oWl I an iny i ; *
ed rom [vitation to Offer

Offer

Basis of Distinetion Hthers 10 make an
) g B
invites ¢ i
< his | Where a person itation to
Yesning ere a person shows his Y d as an invi
psanicg “{:‘flc pm enter into a [offerto him, it is calle
willingness _
contract, it is called as an offer. offer. :
. . 1 0
an invitation
, : : rpose of making
An offer is made by a person with | The puri offers or to negotiate

ing I fer i eive the
the purpose of entering mio a offer 1s to reu_n. | [nak]ng o
the terms on which the person g

contract. ms on whi
invitation is willing to

contract.

An invitation to offer. if acted upon, only

3. Legal effect | An offer, if acted upon (i.c., 1 et
results in making of an offer.

accepted), results in a contract.

[ 2. Purpose

 ohnn o marely an invitation to offer. It is in
The display of articles with a price initin a self: shiw_h shop is merely an invitation fc _

no sense an oﬂu lbl SdIL 1hc dLLLp(dnLC of w hich Consnlulu. a contract.

In this case, Ms. Lovely by selecting the dress and approaching the shopkeeper for payment sim ply
made an offer to buy the dress selected by her. If the shopkeeper does not accept the price, the

interested buyer cannot compel him to sell.

Related Question; Shambhu Dayal started “self-service” system in his shop. Smt. Prakash entered the
shop, took a basket and after taking articles of her choice into the basket reacl hed the cashier for payments.
The cashier refuses to accept the pr ice. Can Shambhu Dayal be compelled to sell the said articles to Smt.

AATDB Afaralh 10 o 1
‘.:\"1| l\l I P

PrakaSh’Deurde as per the provisions of the Indian Contract Act, 1872. [MTP March 19,4 M
21 —4 Marks] CS LLM /

jun Chhabra (

L.aw “ dVvCll

Answer:
Same as above.

In this case. Smt. Prakash by selecting some articles and approaching the cashier for payment simply
made an offer to buy the articles selected by her. If the cashier does not accept the price, the imereste'd
buyer cannot compel him to sell.

ted Question Hint Answer

F‘L..: ted/ E (f'l_

Ajit sees a book displayed in a shelf of a book shop with a price tag | No, Book Seller is not bound to

of X 95. Ajit tenders % 95 at the counter and asks for the book. The
Bookseller refuses to sell saying that the book has already been sold
to someone else and he does not have another copy of that book in
the stock. Is the Bookseller bound to sell the book to Ajit?

sell the book to Ajit. Display of
goods with prices marked there-

on is only an invitation to offer.

CS LLM Arjun Chhabra
(Law Mave n)
Mo: 62 62 62 143 8 /9552 52 143 8

Page | 9




ko . = 'u- I‘_ _- F '|-' ." 1T
offer. Quotations, menu cards, price 1285 ¥
merely invita wtions to public ﬁ&:make"-aﬂ ofter.

| cepts invitationto an offe

| In the instant case, Rahul reaches to super market and selects a washing maci:;ine thh g dlscggte : p
tag of Rs.15000 but cashier denied to sale at discounted price by saying that di .scount is closed from
and request to make full payment. But Rahul insists to sale at discounted price.

| an invitation to offer. Hence, it is the Rahul who is making the offer not the super market. Cashier has |
i right to reject the Rahul’s offer. Therefore, Rahul cannot enforce cashier to sale at discounted price.

|l] V@lated Question: Mr. Aseem is a learned advocate. His car was stolen from his house. He gave an
H ] * - e . . - - v - = .

i advertisement in newspaper that he will give the reward of Rs. 10,000 who will give the information
about his car. Mr. Vikram reads the advertisement and on making some efforts got the stolen car and

g
| informed Mr. Aseem. Mr. Aseem found his car but denied giving reward of Rs. 10,000 to Mr. Vikram
| with the words, “An advertisement in newspaper is just an invitation to make offer and not an offer.

er Indian Contract Act, 1872,

: _.I : : Hence, he is not liable_ggmaké the reward.” State with reasons whether und
il | Mr. Vikram can claim the reward of Rs. 10,000.
Answer:

. An invitation to offer is different from offer. Quotations, menu cards, price tags, advertisements in

[ newspaper for sale are not offer. These are merely invitations to public to make an offer. An invitation
it - b - . . ;

| to offer is an act precedent to making an offer. Acceptance of an invitation to an offer does not result in

fr | the c-ql?tract and only an ‘offer emerges in the process of negotiation. But there is an exception to above

provisions. When advertisement in newspaper is made for reward, it is the general offer to public. =

On the basis of above provisions and facts, it can be said that as advertisement made by Mr. Aseem to
find lost car is an offer, he is liable to pay Rs. 10,000 to Mr. Vikram.

Expected question based on Invitation to offer

. Related Question: X, gave an advertisement ina newspaper that a sale of office furniture by auction will
| be held at 2 p.m. Qn 9th August 1997 at 'bharat Maidan, Stall No, 420 New Delhi' Y from Mumbai |
__ reached New Delhi on the appointed date and time byt X had cancelled the auction S.a.le it ; i

: .

L3
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and offer are used interchangeably and it is defined under Seetion 2

- ing anything
When one person signifies to another his willingness to do or to abstain from doing anything

. With a view to obtain the assent of that other to such act or abstinence

he is said to make a proposal.

[Essentials: The following are important essentials of an offer: -

1) Must be c;zpabt;le 0(1: sf:ilf‘ltl"lg I?\goalmrf;a[:.lgg . ./

1) Must be certaln definite and not vague.

1) Must be communicated. +v en t[;-l_(‘-:-te: :

IV) Must be made with a view to obtaining the assent of the other party
V) May be conditional by Ha e effcsies

VI) Offer should not contain a term the non-compliance of which would amount to acceptance
VII) May be general or specific
VII[) May be expressed or implied

IX) A statement of price is not an offer

.' g Questlon4

A Explain the modes of revocation of an offer as per the Indian Contract Act, 1872. (5 Marks) [Nov 18]
o) [MTP Aug 18, 7 Marks]

| Answer

[ Modes of revocation of Offer
g .|" (i) By notice of revocation

J h ‘ | (i) By lapse of time: The time for acceptance can lapse if the acceptance is not given within the
' _ specified time and where no time is specified, then within a reasonable time.

Page | 11




f the Indian Contract Act, 1872, when the person to whom the propo
! cto, the proposal is said to be accepted. The proposal, when aceepted,

mmfse'l‘hasxs known as acceptance.

[ Legal rules regarding valid acceptance:

'1 | 1. Acceptance can only be given by the person to whom the offer is made or who has the knowledg '.
hom it is made. In the

the offer: In the case of a specific offer. it can be accepted only by the person to w
case of a general offer, it can be accepted by any person who has the knowledge of the offer.

2. Acceptance must be absolute and unqualified: The acceptance is valid only when it is absolute and
unqualified and is also expressed in some usual and reasonable manner unless the proposal prescribes
the manner in which it must be accepted. If the proposal prescribes the manner in which it must be

accepted, then it must be accepted accordingly.

3. The acceptance must be communicated: To conclude the contract between the parties, the acceptance
must be communicated in a reasonable form. Any conditional acceptance is no acceptance. If the
proposal is accepted by the offeree, he must have the complete knowledge of the offer made to him.

4. Acceptance must be in a prescribed mode: Where the mode of acceptance is prescribed in a proposal,

it must be accepted in that manner. But, if the proposer does not insist on the proposal being accepted in
the manner prescribed after it has been accepted otherwise (not in the prescribed manner), the proposer

is presumed to have consented to the acceptance.

5. Time: Acceptance must be given within a specified time limit, and if no time is fixed, then the
acceptance shall be given within a reasonable time and before the offer lapses.

6._ Mere silence is not acceptance: The acceptance of an offer cannot be implied from the silence of the
::gfﬁ-‘a.rec or his failure to answer unless the offeree has in any previous conduet indicated that his silence
is the evidence of the acceptance. ]

| 7. Acceptance by conduct/Implied Acceptance: The performance of the conditions of a proposal or the |
eptance of any consideration for a reciprocal promise which may be offered with a proposal, |
j consﬁ;tutesan acceptance of the proposal. '

“

CS LLM Arjun Chhabra
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| cancellation of his appointment.

: In the instant case, Mr. Pratham applied for a job as principal of a school and one memt
| school management committee privately informed Mr. Pratham that he was appointed. L
| management of the school appointed someone else as a principal.
|r 3. On the basis of above provisions and facts, communication of appointment of Mr. Pratham should
| be made by school management committee or any authorised agent. The communication by third
f person cannot be termed as communication of acceptance. Therefore, no valid contract was formed
{ between Mr. Pratham and school and Mr. Pratham cannot file a suit against the school for

JESKPL ¥

;ﬂted Question: Miss Shakuntala puts an application to be a teacher in the school. She was appointed
by the trust of the school. Her friend who works in the same school informs her about her appointment
__ informally. But later due to some internal reasons her appointment was cancelled. Can Miss Shakuntala

claim for dama_ges? [Module Back Vague Question]

Answer:

No. Miss Shakuntala cannot claim damages. As per Section 4, communication of acceptance is complete
as against proposer when it is put in the course of transmission to him.

In the present case, school authorities have not put any offer letter in transmission. Her information from
a third person will not form part of contract.

Related Question: A sends an offerto B
to sell his second-hand-car for 2 40,000
with a condition that if B does not reply
_\&'{fthin a week, he (A) shall treat the
offer as accepted. Is A correct in his
- | Proposition? What is the position if B
| communicates his acceptance after one
| week? [RTP Nov 19]

Answer: When B remains silent, it does not amount to

Acceptance, as acceptance cannot be implied merely from
silence of offeree.

Acceptance must be made within the time limit prescribed in
the offer. Hence, B's Acceptance after one week (i.e., after the
time prescribed by the Offeror has elapsed), will not operate
to turn the offer into a Contract.

M Arjun Chhabra
ven)
262 143 8/955252 143 8
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_ telegs the acceptor, but not afterwards.
'I i '3%"&“@3 1.‘;— received by Referring to the above provisions:

~ Ramaswamy before the letter of - R 0
" acceptance (by Post), a. Yes, the revocation ¢ ptance by
Y SN N deeteiiyes acceptor) is valid.

i B. ;{::;rtgfﬁgmic;% b. If Ramaswami opens the teleg.ram first (and this wa
A together. [RTP Nov 18]~ — be normally so in case of a rational person) and reads

e the acceptance stands revoked. If he opens the lette
and reads it, revocation of acceptance is not possible as |

the contract has already been concluded. |

) i
Related Question: Mr. B makes a proposal to Mr. S by post to sell his house for Rs. 10 lakhs and posted |

the letter on 10t April 2020 and the letter reaches to Mr. S on 12°h April 2020. He reads the leﬁer-on ]
13 April 2020. Ay

Mr S sends his letter of acceptance on 16"

AP.EQ,E___Q;QFM the letter reaches Mr. B on 20t April 2020. |
On _1_7ﬂ= April Mr. S changed his mind and sends a telegram withdfﬁ@_i}rg his acceptance. Telegram |
reaches to Mr. B on 19'h April 2020* T e, |

Examine with reference to the Indian Contract Act, 1872: 3
(i) On which date, the offer made by Mr. B will complete? |

(ii) Discuss the validity of acceptance.

(iii) What would be validity of acceptance if letter of revocation and letter of acceptance reached
| together? [Jan 21 — 6 Marks]

CS LLM Arjun Chhabra Page | 14
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e !
hen complete - The communicatio
it comes to the knowledge of the

An acceptance may be revoked g
as against the acceptor, but not afterwards.
‘Referring to the above provisions: |
1. In the Instant case, the communication of offer will completeon 13 April 2020 because S read the |
offer on 13" April i.e the date on which offer comes to his knowledge. _ :
2. In the Instant case, acceptance is not valid, instead revocation of acceptance is valid because S
(Acceptor) revoked his acceptance by sending a telegram withdrawing his acceptance which reaches
B on 17th April before 20th April i.e., before the communication of acceptance comes to the
knowledge of B (Offeror).

3. When both the letter of acceptance and revocation is reached at the same time, the validity of
acceptance is determined by which is opened first. i.e., telegram or post. The revocation is sent by
telegram but the acceptance is sent by post.

A rational person would normally open the telegram first, and hence the acceptance stands revoked.
So, ifthe proposer (B) opens the telegram first and reads it. the revocation of acceptance is valid. and

there is no contract.
However. if B opens the letter first and reads it, then the acceptance is complete and cannot be

revoked. There is a valid contract in such a case.

Note: An alternative view is given as under -

Two communications (letter and telegram) reaching simultaneously will neutralize each other, and
there is no agreement due to lack of consensus-ad-idem. [Countess of Dunmore vs Alexander]

Expected questions based on Communication, acceptance and

revocation of proposals

Question Tt
A, the secretary of a building s_(ﬂ_)ag_ifty. handed over to B, in the office of the society, an offer to sell a
property at £750. Fourteen days’ time was given to B for acceptance. B was residing in a different town,
and took away with him the offer to that town. The next day, at about 3.30 p.m. B sent, by post, his letter
of acceptance. This letter was received at society's office at 8.30 Pm. But before that at about 1.00 p.m.
tmad posted a letter revoking its offer. B received the letter of revocationat 5.30 p.m. Advice
B.

i Page | 15
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A nswer

. e Contract Act, 1872)
Revocation of Proposals (Seetion 5 of The Indian Contract Ac

communication of its acceptance is com plete as againg

A proposal may be revoked atany time before the
the proposer, but not afterwards.
1inst propose . (Section 4 of The Indian Contract Agy,

Completion of communication of aceeptance age
as apainst the proposer, when it is put in a course

1872) |
The communication of an acceptance 1s complete -
of transmission to him so as to be out of the power of the acceptor.
: o : : e is posted by t
Ihus. the offeror becomes bound by the acceptance as soon ds the letter of acceptanc P y the

acceplor.
In order that revocation to be effective. it

\e revocation was held to be ineffetive [Henthorn v. Fraser].
3.30 p.m.

~f\oH have been reached B before he sent his acceptance 1.€. before 3

Qucsiion S5

A applied for shares in a company. A withdrew his offer on 26th October. His letter of withdrawal was
received by the company at 11.30a.m. on 27th October. But on 27th October at 10.00 a.m., the company

had already resolved to ﬂ“OtthL qhamq to A, and the Ietm of clllolmun (accep{ancL} was given to a peon

_-"\7. nswer

gy SR it ol B P K
p"‘\ O\al"‘[' "'" accej “[Ltl"\ (Section > of The Indian

An acceptance may be revoked at any time before the communication of the acceptance is complete as

against the acceptor. but not afterwards.
Thus, the acceptor becomes bound by his acceptance only when it comes to the knowledge of the offeror.

"',:‘}'li:ih:'i’: of communication ol acceptance against acceptor (Section 4 of The Indian Contract Act.

r r'_J_J,

When it comes to the knowledge of the proposer.

It was held that the revocation was valid. The aceptance was too late as the letter was not actually posted
till the offer had been revoked. But, if the letter of acceptance had been actually posted before the letter
of revocation reached the company (i.e. before 11.30 a.m.), the acceptance would have been bindine

[London and Northern Bank v. Jones]. It may be noted that a revocation is effective only when it is

brought to the notice of the person to whom it is made.

Page | 16
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Acceptor. It shall be binding even thou

it.

[» No Notice — Acceptor not incur/bound:

Any contractual obligation, if the document is printed and delivered to him in such
ce that it contains certain special

conditionthat, it does not give reasonable notice on its fa
conditions,

When the conditions are contained in a document that is delivered after the Contract

iscomplete.

If conditions limiting or defining his rights are not brought to his notice.

gh the Acceptor did not read the same or could not understs

s

|

CASE LAW

| Company from liability for loss of luggage. He never looked at the back of

A passenger was travelling with luggage from Dublin to Whitehaven on a
ticket, on the back of which there was a term that exempted the Shipping

the ticket and there was nothing on the face of it to draw his attention to the
terms on its back. He lost his luggage and sued for damages. Held.he was
entitled to damages as he was not bound by something which was not

communicated to him.

Henderson vs

Stevenson

| pleading that he had not read conditions. Held, passenger was bound by

A passenger deposited a bag in the cloakroom at a Railway Station.
Acknowledgement Receipt givento him carried, on the face of it, the words
"See back". One condition limited the liability of Railways for any package
to £10. The bag was lost, and passenger claimed £24 being its value,

conditions printed on the back, as the Company gave reasonable notice.

Parker

vs South
Eastern Rly.
Co.

| for goods. Since the special conditions were not communicated priorto the

[ goods.

A Transport Carrier accepted goods for transport without any conditions.
Subsequently, he issued a circular to owners of goods limiting his liability

date of contract for transport, these were not binding on the owners of

Raipur
Transport
Co.

Vs
Ghanshyam

CS LLM Arjun Chhabra
(Law Maven)

Mo: 62 62 62 143 § / 9552 52 143 8

Page | 17



CS LLM Arjun Chh

(Law May
Mo: 62 62 62 143 8 /9552 52 | '
: itten - Thompson vs
T purchased a Railway Ticket, on the face of w_h';ch wa.s .wntt;nwef;z: Lm&th)[:] Vs
Conditions See Back. One condition excluded liability for injury, o y. i

injured andsued for

caused. T was illiterate and could not read. She was :
y communicated

damages. Held, the Railway Company had properl :
conditions to her who had constructive notice ofconditions whether she

read them or not. The Company was not boundto pay any damages.

Co. "

A launderer had given to his customer a receipt for clothes received for

washing. Special conditions for this were printed on the reverse of receipt.
Held that special conditions were duly comm unicated to thecustomer who

had impliedly accepted the same.

Lily White vs
R.Muthuswa
mi

Persons entering into Contracts on special terms are deemed to have
impliedly accepted those terms.

Mukal Datta
vsIndian '1
Airlines




ik Eﬁém&b&llty by

§odimie |

law

| law, but they are not forbidden under
law. '

It is an agreement not enforceable by | Illegal

L-
w IOV
S

i -

Mgl |

| 2. Interchangeability

All Void Agreements need not be
illegal.

[Tl Hicgat Apremmpnts e BRI

ab-initio.

lllegal agreements may be||

is VOID AB INITIO (from the very
beginning)

3. Punishment Void Agreements are not punishable. _
punishable  with  fine or||
imprisonment or both.

4, Other related| Collateral ~Transactions are nof| Collateral Transactions are also

transactions affected. void.

5. Example Agreement entered into with a Minor | Agreement to murder a person.

Example of Collateral Transactions in case of illegal Agreements: X agrees to pay Y 2 1, 00,000 if Y
kills Z. Y kills Z and claims 1, 00,000. Y cannot recover from X because the agreement between X

and Y is illegal as its object is unlawful.

If in the above example, X borrows %1, 00, 000 from W who is aware of the purpose of the loan, the
main agreement between X and Y is illegal and the agreement between X and W which is collateral
to the main agreement is also void. Hence, W cannot recover the money from X.

! Question: Distinguish between Void Contract and Voidable Contract according to the Indian Contract

Act, 1872. (June 23 - 5 Marks)

Answer
| S.No | Basis Void Contract Voidable Contract
I Meaning A Contract which ceases to be | An agreement which is enforceable
enforceable by law becomes void | by law at the option of one or more
when it ceases to be enforceable, of the parties thereto, but not at the
option of the other or others, is a
voidable contract.
Z Enforceability | A void contract cannot be enforced at | It is enforceable only at the option
all. of aggrieved party and not at the
option of the other party.
Page | 19
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| the validity of the contract.

| "Tha péu-ty whose consen

A void contract does ot grant an)
¢ et IR L . free has the nght to

legal remedy to any party. -

contract. If it is not rescin
becomes a valid contract.

5 X agmes to pay Y Rs. 1,00.000/-, if Y kills Z. To pay Y. X borrows Rs. 1,00,000/- from W, who if

aware of the purpose of the loan. Y kills Z but X refuses to pay. X also to repay the loan to W. EXg

(i)  Between Xand Y. . f

[(i1)) Between X and W [Nov 22 - 4 Marks]

7~y

Answer

(a) Illegal Agreement: It is an agreement which the law forbids to be made. As an essential condition, |
the lawful consideration and object is must to make the agreement valid. (Section 10). As per Sectioﬁ-_
23 of the Indian Contract Act, 1872, an agreement s illegal and void, if the consideration and object |
is unlawful / contrary to law i.e. if forbidden by law. Such an agreement is void and is not enforceable
by law. Even the connected agreements or collateral transactions to illegal agreements are also void. '

(b) In the present case,

(i) X agrees to give Rs. 1,00,000 to Y if Y kills Z. Thus, the agreement between X and Y is void -
agreement being illegal in nature. Al

(i) X borrows Rs. 1,00,000 from W and W is also aware of the purpose of the loan. Thus,
agreement between X and W is void as the connected agreements of an illegal agreements a
also void.

/ '.Reiated Question: X threatens to kill Y if he (Y) does not sell his ho
' use to X for R :
X borrows Rs. 1, 00,000 from Z who is also aware of the o s

Expected question based on illegal & void a agreement

the purpose of the loan What is the nature 0:_ '_

"agreement between X and Y, and X and Z?




i
e

[
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is a void, vo

L]

' W Section 2(j) of the Indian Contract Act, 1872 a contract which ceases to be enforceable by law

comes void when it ceases to be enforceable. The fact of impossibility may be known or unknown to
promisor or promisee. -

i g It may be added by clarification here that the term “contract” shall be understood as an “agreement”.
) ' ;

j' jlﬁ’hm;',_ when the parties agree on doing something which is obviously impossible in itself the agreement
. .q ‘would be void.
1- 8

this case, Mr. X and Mr. Y were ignorant of the fact that the elephant was dead and therefore the
formance of the contract was impossible from the very start (impossibility ab initio).

this contract is void being not enforceable by law.
-answer: students should right this answer in exam

20 in The Indian Contract Act, 1872

oid where both parties are under mistake as to matter of fact. —Where both the partiesto an.
are under a mistake as to a matter of fact essential to the agreement the agreement is void.

oid [Sec. 56]: An Agreement to do an act impossible in itself is void ab-initio (void from

[Sec.2(g)]: An Agreement not enforceable by law is void.

nning). Whether the fact of impossibility was known to the parties or not is immaterial. |

I|
» i
|
|




B fmmer af‘ehe fact@ry) for the supply of 10 tons of sugar, butb 8
: fire caught in the factory and everything was destroyed. [RTP May 2

_. lmplled Contracts: This implies a contract though parties never intended. Where a Proposa

nce is made otherwise than in words, promise is said to be implied.

e . s .
b ;:Ans"v_ver':; (ii) g
'Bbhgatwn of finder of lost goods to return them to the true owner cannot be said to arise out of a contrac
| even in its remotest sense, as there is neither offer and acceptance nor consent. These are said to be quasi-
! |

nonfracts \

vl

| Quasi-Contract: A quasi-contract is not an actual contract but it resembles a contract. It is a contract in |

| which there is no intention on part of either party to make a contract but law i Imposes a contract (rights |
| | and obligations) upon the parties.

l'Ammr. (iii)

ontract; Sccticn 2 (j) of the Act states as follows: “A contract which ceases 1o be enforceable by
id when it ceases to be enforceable”

- Thus, a void contract is one which cannot be

g,rtaln work and remuneratwm to be paid as fixed by C.
r the studies of their maid’s son

¢ bus.
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(a) It is a valid express contract

(b) It is not a contract as it is a social agreement

(¢) It is an implied contract. A is bound to pay for the bus fare. . :
(d) It is a social agreement without any intention to create a legal relationship.

Qucstiun 13

State which of the following agreements are valid contract under the Indian Contract Act, 18722

(a) A. who owns two cars is selling red car to B. B thinks he is purchasing the black car.

(b) A threatened to shoot B if he (B) does not lend him Rs. 2,00,000 and B agreed to it.

(c) A agrees to sell his house to B against 100 kgs of cocaine (drugs).

(d) A ask B if he wants to buy his bike for & 50,000. B agrees to buy bike.

(e) Mr. X agrees to write a book with a publisher. But after few days, X dies in an accident. [RTP June
23]

Answer

(a) A, who owns two cars is selling red car to B. B thinks he is purchasing the black car. There is no
consensus ad idem and hence not a valid contract.

(b) A threatened to shoot B if he (B) does not lend him Rs. 2.00,000 and B agreed to it. Here the agreement
is entered into under coercion and hence not a valid contract.

(c) A agrees to sell his house to B against 100 kgs of cocaine (drugs). Such agreement is illegal as the
consideration is unlawful.

(d) A ask B if he wants to buy his bike for Rs. 50.000. B agrees to buy bike. It is agreement which is
enforceable by law. Hence., it is a valid contract.

(€) Mr. X agrees to write a book with a publisher. But after few days, X dies in an accident. Here the

contract becomes void due to the impossibility of performance of the contract.
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- Sectu:; 2(d) of the Indian Contract Act, 1872]: When at the desi_rc-'Of the L
v other person has done or abstained from doing, or does of abstains fram b :
to do or abstain from doing something, such an act or abstinence or promise Is ¢z
tion for the promise. | l

Rules Regarding Consideration -8

i) Consideration must move at the desire of the promisor: Consideration must be offered by the

~ promisee or the third party at the desire or request of the promisor.
Durga Prasad vs Baldeo: D constructed a market at the instance of District Collector. Occupants ol
shops promised to pay D a commission on articles sold through their shops. Held, there was no
consideration because money was not spent by Plaintiff at the request of the Defendants, but at

instance of a third person viz. the Collector and, thus the Contract was void.

(ii) Consideration may move from promisee or any other person: In India, consideration may proceed |

e o e e e | S

from the promisee or any other person who is not a party to the contract. In other words, there can

!

[(iii) Executed and executory consideration: A consideration which consists in the performance of an act |
Fk is said to be executed. When it consists in a promise, it is said to be executory.
|

" iv) Consideration may be past, present or future:
|  Past Consideration: The consideration which has already moved before the formation of agreement.

be a stranger to a consideration but not stranger to a contract.

—

- For Consideration to be treated as past it must move by a previous request,

Example X renders some service to Y at Y's re i '
ey ok quest in the month of M ; |
pay X Rs. 1,000 for his past services. Past ser ay. In June, Y promises to

vices amount to past considerati :
S - a i | .
Al tion. X can recover Rs.

n(eonsists in a promise): The consideration which i
§ called future consideration.




:t is void for want o ; TS0l
yund to do. such a promise provided it is not opposed to public policy, isa g
_ | Example: X promises Y, his advocate, to pay an additional sum if the suit w . |
- | was declared in favour of X but X refused to pay additional sum. It was held that Y could not |
| recover additional sum because the promise to pay additional sum was void for want of
consideration as Y was already bound to render his best services under the original agreement.
| (vii) Consideration must be real and not illusory: Consideration is not valid if it is - (i) physically
| impossible (e.g. to discover treasure by magic), (ii) legally not permissible (e.g. to murdera pefsan},
(iiii) uncertain (e.g. to pay a "reasonable" salary for services rendered), or (iv) illusory (e.g. ful filment
| of a pre-existing obligation).

[viii) Consideration must not be unlawful, immoral, or opposed to public policy. Only presence of
consideration is not sufficient it must be lawful. Anything which is immoral or opposed to public
i policy also cannot be valued as valid consideration. ' '

| Related Questio r. Balwant, an old man, by a registered deed of gift, granted certain landed property
to Ms. Reema, his daughter. By the terms of the deed, it was stipulated that an annuity of Rs. 20, 000
should be paid every year to Mr. Sawant, who was the brother of Mr. Balwant.

On the same day Ms. Reema made a promise to Mr. Sawant and executed in his favour an agreement
to give effect to the stipulation. Ms. Reema failed to pay the stipulated sum. In an action against her by
Mr. Sawant, che Mr. Sawant had not furnished any consideration, he has no right

of action.
Examining the provisions of the Indian Contract Act, 1872, decide, whether the contention of Ms.

Reema is valid? [RTP Nov 2018] CS LLM Arjun Chhabra (Law Maven) Mo: 62 62 62 143 8

Answer:

1. In India, consideration may proceed from the promise or any other person who is not a party to the
contract.

2. The definition of consideration as given in section 2(d) makes the above statement clear. According

| tothe definition. when at the desire of the promisor, the promisee or any other person does something
such an act is consideration. In other words, there can be a stranger to a consideration but not stranger
to a contract.

In the given problem

1. Mr, Balwant has entered into a contract with Ms. Reema, but Mr. Sawant has not given any

| consideration to Ms. Reema but the consideration came from Mr, Balwant to Ms. Reema and such

| consideration from third party is sufficient to the enforce the promise of Ms. Reema, the daughter, to

|'].1'.
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Y ml,y because consideration is inadequate. k.
| (¢) However, inadequacy of consideration may be taken into account by Court to determine whether:
: J Promisor's consent was freely given. : .l
| (d) Example: K promises to sell a house worth 8 Lakhs for ¥ 2 Lakhs only. The transaction is

: even if the consideration is inadequate. But, where a party pleads coercion, undue influence or fr
v ' to avoid a transaction, inadequacy of consideration will also be taken as a piece of evidence.

. | Expected question based on adequacy of consideration
e "ﬁelated Question: X, who was badly in need of money offered to sell his car worth Rs. 1,00,000 to Y for
Rs. 10,000. Before the car was delivered, X received an offer of Rs. 20,000 and refused to carry out the
contract on the ground of inadequacy of consideration. Is X liable to Y for damages? [2 Marks]

Answer;
Provision same as above

- -jlln the light of the above provision and facts of the case we conclude X is liable to Y for damages
ges.

|

I‘ 4 X
1'&&5‘0{1‘: An agreement to which the consent of the party is freely given is not void merely because the |

consideration is inadequate.

__Suit by third party to Contract (Doctrine of Privity of Contract) |

[ Question2
| “Only a on who is party to a contract can sue on it

;emptmm, ifany. [RTP May 20] [7 Marks June 23] CS L.

" Explain this statement and describe
M Arjun Chhabra (Law Mayen) Mo: 62 62
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i ‘Thus. the concept of stranger to consideration is valld and is different from stranger to QW 8
irr
 The aforesaid rule, that stranger to a contract cannot sue is known as a “doctrine of privity of cont
ishowever, subject to certain exceptions. In other words, even a stranger to a contract may enforce a
in the following cases:
t 1. In the case of trust, a beneficiary can enforce his ri ght under the trust, though he was not a party to

the contract between the settler and the trustee.

7 2. In the case of a family settlement. if the terms of the settlement are reduced into writing, the

i members of family who originally had not been parties to the settlement may enforce the agreement.

3. In the case of certain marriage contracts, a female member can enforce a provision for marriage
expenses made on the partition of the Hindu Undivided Family.

4. In the case of assignment of a contract, when the benefit under a contract has been assigned, the
assignee can enforce the contract.

. 5. Acknowledgement or estoppel — where the promisor by his conduct acknowledges himself as an
agent of the third party, it would result into a binding obligation towards third party.

6. In the case of covenant running with the land, the person who purchases land with notice that the
owner of land is bound by certain duties affecting land, the covenant affecting the land may be
enforced by the successor of the seller.

7. Contracts entered into through an agent: The principal can enforce the contracts entered by his
| agent where the agent has acted within the scope of his authority and in the name of the principal.
Related Questiqng Mr. Sohanlal sold 10 acres of his agricultural land to Mr. Mohanlal on 25th
September 2018 "for Rs. 25 Lakhs. The Property papers mentioned a condition, amongst other details,
that whosoever purchases the land is free to use 9 acres as per his choice but the remaining 1 acre has
to be allowed to be used by Mr. Chotelal, son of the seller for carrying out farming or other activity of
| his choice.

On 12th October, 2018, Mr. Sohanlal died leaving behind his son and life. On 15th October, 2018

 purchaser started construction of an auditorium on the whole 10 acres of land and denied any land to

' I‘?"&ﬁ?sﬂﬂ.
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¢ ‘privit , of consideration”.

jﬁémaﬁts t@‘rﬁ‘ak'e acontract valid and it can flow from

on should be furnished by the promisee only.

e is enforceable if there is some consideration for it and it is quite immaterial wh
m the promisee or any other person.

| of the Chinnaya Vs. Ramayya, held that the consideration may move from a third party and
[ isanaccepted principle of law in India.

| In the given problem

| L. Mr. Sohanlal has entered into a contract with Mr. Mohanlal, but Mr. Chotelal has not given
|  consideration to Mr. Mohanlal but the consideration came from Mr. Sohanlal to Mr. Mohanlal or

behalf of Mr. Chotelal and such consideration from third party is sufficient to enforce the promise of
~ Mr. Mohanlal to allow Mr. Chotelal to use 1 acre of land.

Further the deed of sale and the promise made by Mr. Mohanlal to Mr. Chotelal to allow the use of
-~ lacre of land were executed simultaneously and therefore they should be re garded as one transaction
- and there was sufficient consideration for it.

ver, it is provided in the law that “in case covenant runnin
r and with notice that the owner of the land is bound b
affecting the land may be enforced by the successor of

g with the land, where a person
y certain duties affecting land, ther
the seller.” y
_ thxrd party to a contract can file the suit although it has not moved the consideration.

 entitled to file a petition against Mr. Mohanal for execution of contract.

g question based on suit by third pa to co ntfact r

o appointed by his father as his successor. A was put in possession of the e

s t‘J‘etWt‘ben A and his father that he (A) would gi’vé éertainsum ef none
sonofA's father), on his attaining majority. A is refusing on n




No Consideration No Contract

n3

'-fe{ptions to the rule "An agreement without consideration is void".
OR

No Consideration No Contract, Comment.

y 2018, 5 Marks] [Jan 21- 5 Marks] [May 22 - 4 Marks] [Nov 22 - 7 Marks] [MTP April -

Marks] [MTP Oct 18, 5 Marks] [MTP March 18, 5 Marks] [RTP May 19] [RTP Nov 19} é LLM |

: k Ar_]un Chhabra (Law Maven) Mo: 62 62 62 143 8 '

Nn consideration. no contract :
[ J Every agreement, to be enforceable by law must be supported by valid consideration. An agreametﬂl 3'

|

:' ‘made Wlthout any corlSIderatIon is void.

'{ No consideration, no contract is a general rule.

3. However, Section 25 of the Indian Contract Act, 1872 provides some exceptions to this rule, wher@

- | anagreement without consideration will be valid and enforceable.

e exceptions are as follows: 1
) Agreement made on account of natural love and affection Section 25 (1): If an agreement is lllj

in writing

registered under the law and

made on account of natural love and affection

n the parties standing in a near relation to each other
t law even if there i 15 10 conmderanon




i in writing and signed by the debtor or e
writ ; enforceable even ti

part a time barred debt, the agreement is valid and
tion. '

| 1,00,000 but the debt is lapsed due to time

o pay Rs. 50,000 on account of this debt, it constit

ytract of agency (Section 185): No consideration is necessary to create an agency.

mp ift (Explanation 1 to Section 25): A completed gift needs no consideration. Th

Pt transfers some property by a duly written and re gistered deed as a gift, he cannot claim

sl l’-ﬂ&epreperty subsequently on the ground of lack of consideration.

L.: | (vi) Bailment (Section 148): No consideration is required to effect the contract of bailment.

A (vii)Charity: If a promisee undertakes the liability on the promise of the person to contribute to ch
- ~ there the contract shall be valid. : =

Expected guesﬁon based on natural love & affection

_barand A further makes
utes a valid contract.

o SR :
| Related Question: X, a Hindu husband executed a registered document in favour of Y, his wife, whereby

mised to pay her Rs. 1,000 per month. Later, X did not pay. Can Y recover from X (a) if
se was made without any disagreement and quarrels between them? (b) if this pro.ﬁli-'se. was '.

reement and quarrels between them? [2 Marks] |

!

though made without consideration, will be valid and enforceable in thefollowing "
{

and Affection: Conditions to be fulfilled under section 25(1)
M-fﬂm of natural love and affection between the parties.

_m{i‘n near relationship to each other.

tbased on natural love and ak
3 SivhAtral lov affection between th parti
) Lo each other is enforceable even without c;aﬁzi;&eﬁii

LI} s : L _All.h—i' il
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T e 1) yoldi - el :A_‘_"T'.Ehnl

n: Mr. Ram Lal Birla was a big businessman of city Pune having two
. He decided to gift his one house to his daughter. For this purpose, he called
and made a written document for such gift. The lawyer advised him to get the

 properly registered. When they both were going for registration of document, they metwi&"

and both of them died. Later, his daughter found the document and claimed the house Emli g
ument. Explain, whether she can get the house as gift under the Indian Contract Act,

Nov 21] [RTP Nov 22] [RTP June 23]

ction 25 of Indian Contract Act, 1872 provides that an agreement made without consideration
|

. ?ﬁi is expressed in writing and registered under the law for the time being in force for the |

- registration of documents and

_.gmade on account of natural love and affection between parties standing in a near relation to |
ach other.

nstant case, the transfer of house made by Mr. Ram Lal Birla on account of natural love and

een the parties standing in near relation to each other is written but not registered. Hence,
ﬂot enforceable and his daughter cannot get the house as gift under the Indian Co_nh'.afét

Expected question based on time barred debt
n: X owes Y Rs. 10,000 but this debt is time barred. In a birthday party of Z, who is a

chis Section 3):
made in writing and signed by the debtor or by his agent, to pay wi
agreement is valid and enforceable even though there is no cor
sover anything from X because X's promise was neither in ¥

.|f e
A

Sl LR S RS ST O 10 Bl ol -
i didtldieemiini : _ 3




_bar and A further makes

B-:Rs 1,00,000 but the debt is lapsed due to time
lid contract.

 pay Rs. 50,000 on account of this debt, it constitutes a va

to settle the full amount to Mr. Y of time barred debt. If such promise is in writing & si; _‘4_51:'1
; |bry(‘r or by his authorised agent then acceptance of such time barred debt is enforceable other\mse
o _-@fﬁm&ble 3
1 § Expected question based on past voluntary service '

|
Related Question: X supports Y's infant son without being asked to do so. Y promises to pay X Rs.
10,000 for doing so. Later, Y refuses to pay. Can X recover the promised amount from Y? [2 Marks

‘| Answer:

| Compensation for past voluntary services Section 25(2):
| A promise to compensate, wholly or in part, a person who has already voluntarily done something for

- | the promisor, is enforceable. '

In order that a promise to pay for the past voluntary services be binding, the following essential factors {
- must exist: i

(i) The services should have been rendered voluntarily. f
services must have been rendered for the promisor. -'
‘ prqm__issor must be in existence at the time when  services were rendered.

stion: Anita and Sonali are friends, Sonali treats Anita during Anita's illness.

S not accept payment from Anita for treatment and A
| nita promises Sonali's d

. Anita, being in poor circumstances is unable to pay. phip Taﬂm
. :_the money. Can Tania recover?

from Anita. The a
S Vi greement between Tan 3
| Lion. In this case, Tania's mother Sonali, vc:iau::ﬁ'tgn s Al




“has done.

. promise was made, did

Juestion: X promises to donate Rs. 10,000 towards the repairs of a temple.
recover the promised amount from X (a) if they have not incurred any ‘on th
promise, (b) if they have incurred any liability on the faith of this promise. [2 Marks]

nthe promise of the person to contribute to charity

ty: If a promisee undertakes the liability o
ntract shall be valid.(Kedarnath v. Gorie Mohammad)

-
| The trustees cannot recover the promised amount from X because the agreement is void in the absence

‘df any consideration. [Leading case: Abdul Aziz v. Masum Ali]
1

trustees can recover the promised amount from X as the agreement is valid because it was supported
nsideration in the form of a detriment to the trustees who had incurred liability on the faith of the

nise made by X. [Leading case: Kedar Nath v. Gorie Mohammad]

Expected question based on gift |
d Question: X gifted Rs. 50,000 to Y his neighbour's wife by executing a registered gift deed I'

any consideration. There is no near relation between X and Y. Is this gift valid? [2 Marks]

_whif;h the given problem relates: Explanation I to Section 25. Decision: The gift is valid | i
completed gift needs no consideration and need not be a result of natural love and affection or




daratmn and at the same time, there is only a pfmﬁise '

e Mi’scellaneous-' Quest_ion

¢ of contracts in the following agreements under the Indian Contract Act, 1872:
se to sell his scooter to Y for Rs. I Lac. However, the consent of X has been procurecf
n @?intl
\ bough ‘goods from B in 2015. But no payment was made till 2019.
G agreesto givetuitionsto H, a pre-engineering student, from the next monthand H in considerat on
10 pay G RS. 5,000 per month. [RTP May 21] o

B mot sue A for the payment in 2019 as it has crossed three years and barred by Limitation Act. f
d debt becomes unenforceable after the period of three years as barred by Limitation Aa .

‘ﬁﬁ? Where, G agrees to give tuitions to H, a pre-engineering student, from the next month ct. y .
ﬁwsiﬂeratmn promises to pay G Rs. 5,000 per month, the contract is executory because it is ;’;t tI:bl: |




ries supplied to a minor or to any other person whom such mir :
: by section 68 of the Indian Contract Act, 1872.

al. Vishal now wants to recover the loan from Ishaan out of his assets. Decide whether Vishal would

referring to the provisions of the Indian Contract Act. 1872. [MTP March 18, 4 Marks] [RTP
¥ 2020] [MTP Oct 20- 6 Marks]

WEr:

ording to Section 11 of the Indian Contract Act, 1872. EVEry person is competent to contract
0 is of the age of majority according to the law to which he is subject, and who is of sound mind

- and is not disqualified from contracting by any law to which he is subject.
R

.persen who has completed the age of 18 years is a major and otherwise he will be treated as

inor. Thus, Ishaan who is a minor is incompetent to contract and any agreement with him is void
ori Bibi Vs Dharmo Das Ghose 1903].

point 2, 3 & 4 Above.




B e e itk
M by 'u:_-_‘f-' 3';‘&" A !,'.r' '_.'H}._‘ nt lb y ':-.

Indian Contract Act, 1872, every person is competer
according to the law to which he is :'sub.je_ct,._a.nd who
alified ﬁ'é‘:r_; contracting by any law to which he is subject.

A person who has completed the age of 18 years is a major and O’therwise_he wﬁlbeb .
g X who is a minor is incompetent to contract and any agreement with him is v¢
| [Mohori Bibi Vs Dharmo Das Ghose 1903].
— 1:- o . ;] ¥ 3
N 3. Aclaim for necessaries supplied to a minor is enforceable by law, only against minor’s estate, ifk

~ possesses.

i 5 I

{ 4. Buta minoris not liable for any price that he may promise and never for more than the value o 1 th
necessaries. There is no personal liability of the minor, but only his property is liable.

I 5. Thus, according to the above provision, lender will not be entitled to recover the amount of loan
| givento X.

:H Question 2

| “Though a minor is not competent to contract, nothing in the Contract Act prevents him from making:
the other party bound to the minor.” Discuss. [RTP May 18] [RTP Nov 22] [Back Question of Module]

A-ll__SW_el':

1. Minor can be a beneficiary or can take benefit out of a contract: Though a minor is not competent

- to contract, nothing in the Contract Act prevents him from making the other party bound to

S e

2. For example: A promissory note duly executed in favour of a minor is not void and can be suec
| upon by him, because he though incompetent to contract, may yet accept a benefit .

o I
i T s . .
&ﬁ mortagage was executed in favour of minor, H

= 4 eld, he can get a decree f; ot
vill the mortgage. g or the enforcement 0




1€

1€

t

e

[t

. ,a,ny agreement with minor is void-ab-initio means void from the very begmnmg

- agr eement.

The shepkeeper dlsagréeg t;a this and _
' Can the shepkceper succeed in recovering the loan mmmﬁg‘

As per Section 11 of Indian Contract Act, 1872, a minor is not competent to enter i

| 3. However, if minor obtains any property by fraudulently misrepresenting his age, he can be ordetedia;

has any property (of other party) in his possession, court can order him to return the same.

4. Hence, in the present case, Rahul is not liable to repay Rs.40,000 that he has borrowed from the

shopkeeper.

restore the property or goods thus obtained. Although no action can be taken against the minor, but if |

shopkeeper, but he can be ordered by the court to return the laptop (which was in his possession) to the I

| Related Question: Srishti, a minor, falsely representing her age, enters into an agreement with an |

authorised Laptop dealer Mr. Gupta, owner of SP Laptops, for purchase of Laptop on credit amounting.
Rs. 60,000/~ for purchasing a laptop, on Ist August 2021. She promised to pay back the outstanding

followi way Mr. Gupta will succeed in recovering the outstanding amount with reference to the lném

a case against Srishti, a minor for recovery of outstanding amount with int;el'-_i’r._s&"? -~
case against Mr. Ram, father of Srishti for recovery of outstanding amount?

Aamount with interest @ 16% p.a. by 31st July 2022. She told him that in case she won’t be able to pay |
| the outstanding amount, her father Mr. Ram will pay back on her behalf. After One year, when Srishti
| Was asked to pay the outstanding amount with interest she refused to pay the amount and told the owner
o that she is minor and now he can't recover a single penny from her. |
 She will be adult on 1st January 2024, only after that agreement can be ratified. Explain by which of the




| ﬁupta will 1ot succeed
rishti.

mount byf'_

in recovering the outstanding @

ification after attaining majority: A minor cannot ratify the agreem ent on attaining n
agreement is void ab initio and a void agreement can never be ratified. "
@al'sa,-Mr. Gupta will not succeed in recovering the outstanding amount by filing
shti, after she attains majority.

Free Consent

Coercion — Section 15

3 ill g :
.. ' Question 4 :
: 1  Explain the term 'Coercion" and what are the effects of coercion under Indian Contract Act, 1872. [Ny

T’,- 19, 5 Marks] [MTP Oct 18, 5 Marks] [RTP May 18] [MTP Oct 21, 5 Marks] CS LLM Arjun Chhabra

s

| (Law Maven) Mo: 62 62 62 143 8
[ Answer:

I: o
| Goercion is —
'_- - i' - . Act . [ntention |
r .:“- the committing, or threatening to commit any act | With the intention of causing an
= 1 P : .
i ..fer__bu_i_(_l_:_e_n_ by the Indian Penal Code, or person to enter into an agreement y'l
SR (b) the unlawful detaining or threatening to detain, any S
K. E ___property, to the prejudice [harm or injury] of any person, 1
.L_”'. B _of coercion under section 19 of Indian Contract Act. 1872 .
; ‘Contract induced by coercion is voidable at the option of the party whose consent was

obtained.
As to the consequences of the rescissi dab |
Ry fces sion of voidable contract, t ' rescindi i c

d. 1f hel_].:_,.a's .-r'eceived any benefit, thereunder from the, 0}:e B e o
eﬁt so ‘fa,ras may be applicable, to the
to whom money has been paid or

her party to the contract, restore
person from whom it was received. :

a i i '
nything delivered under coercion must




at the option of the party whose Gﬂﬁsﬁﬁf Vi

reion is voidable

ble at the option a‘f the principal as he was made to execute
¢, the consent was obtained by unlawfully detaining the property (i.e., account b

Undue Influence

ate Q'fu'estion: Explain the circumstances in which the person is deemed to be in a position to
ate the will of the other person under the Indian Contract Act, 1872. [RTP May 20]

| )  of the parties is in a position to dominate the will of the other AND
b) uses that position to obtain an unfair advantage over the other. [Section 16 (1)]

Presumed Examples of character Case Law
'here a person holds a | Master and servant, | X advanced Rs. 10,000 to his son Y during
authority over the | parent and  child, | his minority and obtained upon Y's coming
; Income Tax Officer and | of age, a bond from Y for Rs. 1,00.000.
assesse, teacher and | Here, there is misuse of parental influence.

: student.
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eed of his |
i favour of Y his nearest ?em_'“
A looking after his daily needs and m
his cultivation. It was held t‘hat_Y was
position to dominate the will of X. [S

Singh v. Prithi Singh]

| executed a gift d

i 'r!'_‘liable bargains: Where one of the parties to a contract is in a position to dominate the
| ionable i.e., unfair, it is presumed b

of the other and the contract is apparently unconscl _
sent must have been obtained by undue influence. Unconscionable bargains are witnes
stly in money lending transactions and in gifts. [Section 16(3)]
ol ple: X was in great need of money. The market rate of interest prevailing at that time was
. 15%t024%. A lender agreed to grant the loan at 30% because of stringency in the money market
- This cannot be called as unconscionable transaction merely because of an unusual high rate ol
interest. However, _if the lender agreed to grant the loan at a rate which is so high (say 75%
~ 100%) then the Court considers it unconscionable, and the transaction will be callet
- unconscionable. :
B;‘L?ﬁ:{?&i‘iﬂg; ::;f:z ::rfgz:::)":i :hbi ;l;s::lrllce Of: Fhe use of the cl-om?nant position in sucl
contract (Unc 1 ¢ unfair advantage will lie on the party who i§

pjasltaonm dominate the will of the other.
R Yl .

I e
¥

..-_mst ,be tp t.g.ke qndue advantage: Where the person is in a position to influence
LA T t_;_nhg_ettl.ng__c.onsent, must have the object to take advantage of the other
\ student was induced by his teacher to sell his brand-new car to the latter a.t less

secure more marks in the examination. Accordingly, the car was sold. Howev

persuaded him to sue his teacher. S
: 1€ hi r. State on what ground the stud the
| .H, No.v l?] o student can sue the

S ild




ons subsisting between the parties are such that one of
the other and uses that position to obtain an unfair

‘he makes a contract with a person whose mental capacity is temporarily or permanently

d by reason of age, illness, or mental or bodily distress.

S n 19A provides that when consent to an agreement is caused by undue influence, the agreement is |
= : oidable at the option of the party whose consent was so caused. Any such contract may be

f ither absolutely or, if the party who was entitled to avoid it has received any benefit thereunder,

g on such terms and conditions as to the Court may seem just.

I

the facts of the case, Chandan signed the promissory note under undue influence applied by doctor.
ce, Dr. Jhunjhunwala cannot recover the amount of promissory note but can claim his normal
tion fee from Chandan.

Question: Mr. A, the employer induced his em
the market value to secure promotion. Mr. B so
| decided to sue Mr. A. Examine the validity o
t, 1872. (2 Marks — June 23)

ployee Mr. B to sell his one room flat to him at
Idthe flatto Mr. A. Lateron, Mr. B changed his
f the contract as per the provisions of the Indian

ection 16 of the Indian Contract Act, 1872, a con
er_ﬁj._t_hc:rcl_ations subsisting between the parties are sy
he will of the other and he uses that position to obt

tract is said to be induced by 'undue
chthat one of the parties is ina position
ain an unfair advantage over the other.

-agreement is caused by undue influence, the contract

- is voidable at the option of the
SENL was so caused,

€n Mr. A and Mr. B is voidable at the option of Mr.,
and therefore Mr. B can sue Mr. A.

B as it was induced by g




T |
W F Y
W IA 'jl :h' >
ol T'E';..-—;y{u_ .;’,Il'r'”IHIJ'_' :
o -4|']" L) -..."_-"I-"rh—
e ©
e Committed by - |
\ion as a Fact, of something which is not frue; @ 2 e t'; acty Ry an"! | w
. SR -+ believe it to be true, 1S
g by a person who does not belie iip [ the e
) | () Active concealment of a Fact by one having| (®) 5131 azgni(;:iz;::: 1csf hlS & i
- knowledge or belief of the fact, ; the party to the intent]
| (d) Promise made without any intention of performingit, tract, or z 17(2)!
(d) omise mad }'. | Ccm e A
(e) Any other act fitted to decetve, | (¢) An agent of the|anothy o the b
(f) Any such act or omission as specifically declared by party  to  the|enter '
law to be fraudulent. Contract. contract.

DOES SILENCE AMOUNT TO FRAUD? {

Silence Not Fraud [Explaination to Section 17] Exceptions i.e., Silence =

Mere silence as to facts, likely to affect the willingness of a : 3

_ _ ; S . a) Having regard

person to enter into a Contract is not Fraud. Caveat Emptor’ . ¢ Fitistha
i.€., let the purchaser beware is the rule applicable to contracts. S 1 5 iy
the person (keeping silel

~ speak, |

Example: A sells, by auction, to B a horse which A knows 1o

be unsound. A says nothing to B about the horse’s unsoundness

. b) Silence by itself is equiva
This is not fraud by A.

Speech.

| (a) I£P says nothing about (he unsoundn
| (b) IfPsaysnothing :
i s 4 (b) says nothing about i (o Q who §

~(c) IfQ saystoP “If '
: @ Maylog ol i

€ss of the horse 1o Q.
s P’s daye




(a) A party to the |
Contract, or another p
the contract, ©

e not :ﬁ'éli'éve': it to be true,

- ! i 1 } .ﬂl >
heh:;tf‘:;e :‘acf,ad s : E the connivance of|his Agent,
T ' the party to the OR

> without any intention of performing it, . -
Y Coptract, or . —
N A uch act or omission as specifically declared by party to the lenter Vinte’ he -

law to be fraudulent. Contract. contract.
= DOES SILENCE AMOUNT TO FRAUD?
___ Silence Not Fraud [Explaination to Section 17] Exceptions i.e., Silence = Fraud

'.‘ / Mere silence as to facts, likely to affect the willingness of a a)Having  reeard to  the | |
[ person to enter into a Contra.et is not Fraud: Caveat Emptor’ circumstances, ifit is the duty of
«€., let the purchaser beware is the rule applicable to contracts. the person (keeping sil ence) to
< it : : speak,
Example: A sells, by auction, to B a horse which A knows to | - |
| be unsound. A says nothing to B about the horse's unsoundness. | b) Silence by itselfis equivalent to ',
| | This is not fraud by A. Speech.

T —

| Related Question: P sells by auction to Q a horse which P knows to be unsound. The horse appearsto | -
| be sound but P knows about the unso

| be so undness of the horse. Is this contract valid in the following |
| circumstances:

W R WSS

(a) If P says nothing about the unsoundness of the horse to Q.

(b) IfP says nothing about it to Q who is P’s daughter who has

(¢) IfQ saystoP
[RTP May 19]

Just come of age.

“If you do not deny it, I shall assume that the horse is sound.” P says nothi




n agreed o purchase wooden table |

s examined by Karan before purchasing. Hi s ikl
ried to hide the defects in the table. Can Karan return the table and claim the amount bz
the same with reference to Indian Contract Act, 1872. [RTP Nov 22]

Section 17 of Indian Contract Act, 1872, “A false representation of material facts when made |
onally to deceive the other party to induce him to enter into a contract is termed as a fraud.” Section
er states about active concealment. When a party intentionally conceals or hides some materia

er party believe something which is false, then a fraud is committed. |
se a fraud is committed, the aggrieved party gets the right to rescind the contract. (Section 19).
e present case, Karan has examined the study table before purchasing it from Mr. X and could not
any defect in the table as it was concealed by Mr. X.
the basis of above provisions and facts of the case, Karan can rescind the contract and claim
[ | compensation for the loss suffered due to fraud done by Mr. X. '
J delated Question: Kapil went to a departmental store to purchase a steel pan. He asked the salesman
B;bout the area in departmental store where steel pans are kept. The salesman indicated him the area with
| instructions that with steel pans, other metal’s pans were also kept. Kapil wrongfully picked an
| aluminium pan in place of steel pan. The salesman watched but said nothing to Kapil. Kapil reached his
[ house and found that pan was not a steel pan but actually an aluminium pan. Kapil filed a suit against
partmental store for fraud. Discuss, whether Kapil was eligible to file suit for fraud against
tmental store under Indian Contract Act, 18722 [RTP May 22 - 6 Marks]

isions same as answer 6 above
s also explained that mere silence is not fraud. Silence amounts to fraud where (a) there is a duty to
X eak or (b) where silence is equivalent to speech.

| On the basis of provisions of Section 17 and the facts given above, it was not the duty of salesman t0
lorm Mr. Kapil about his mistake. Hence, there was no fraud and Kapil was not eligibleto file suit for

ud against departmental store under Indian Contract Act. 1872.
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de in a manner not warranted by the information ofthe pe

: maﬂ__e_::’ﬁithﬁnt'-aﬁ intent to deceive,
on committing it, or to any

e but bringing gains and advantage t0 the pers
claiming under him,

1o by misleading another to his prejudice, or to the
claiming under him.

prejudice of anyone | '

e s to the substance of the subject matter of the agreement.

| 1. Positive false statement made without any basis for info
& a beach of duty which brings advantage to person committing it
3 inducement of mistake about subject matter -

*._Lg_ the instant case .
l The aggrieved party, in case of misrepresentation by the other party, can avoid or rescind tl
contract [Section 19, Indian Contract Act, 1872]. |
2. The aggrieved party loses the right to rescind the contract if he, after becoming aware of th
misrepresentation, takes a benefit under the contract or in some way affirms it.

Accordlngly, in the given case, Suraj could not rescind the contract, as his acceptance 10 the offer of

_ ;'Szahan-to bear 40% of the cost of repairs impliedly amount to final acceptance of the sale. 3
CS LLM Arjun Chhabra p
(Law Maven)

Mo: 62 62 62 143 8 /955252 1438




visions of Section 19 of the Indian Contract Act, 1872, whe
by coercion, fraud or misrepresentation, the agreement is

arty whose consent was so caused.

A party to contract, whose consent was caused by fraud or misrepresentation, may;, if|

e contract shall be performed, and that he shall be put in the position in which he woulc
if the representations made had been true.

3. Exception- If such consent was caused by misrepresentation or by silence, fraudulent within t}
1 meaning of section 17, the confract, nevertheless, is not voidable if the party whose consent was so |
| caused had the means of discovering the truth with ordinary dili gence. b |
"|l. '-

n the situation given in the question, BOTH THE FUEL METER AND THE SPEED METER OF THE
R WERE WORKING PERFECTLY, Mr. CHHOTU had the means of discovering the truthwﬁhj

inary diligence. Therefore, the contract is not voidable. Hence, Mr. CHHOTU cannot rescind the
| contract on the above ground. :

y -
] Ihﬁs@lﬁted Question: X bought Shares in a Company on the faith of a Prospectus which contained an untrue|
| statement that one Z was a Director of the Company. X had never heard of Z and the untrue statement of]
‘J" Zbeing a Director was immaterial from his point of view. Can X claim damages on grounds of fraud?

| Answer:

i

Expected question based on misrepresentation

N L

purchase the Shares. Hence X cannot claim damages. (Smith vs Chadwick)

lated Question: The Vendor of a piece of land told a prospective purchaser that, in his opinion, the land|

| support 2000 heads of sheep whereas, in truth, the land could support only 1500 sheep. Does itamount|
Fraud?
. i

or says that in his opinion the land could support 2000 heads of sheep. This :-;tat'en}em 150"1.“_ i '
n and not a representation and hence cannot amount to fraud. (Bisset Vs Winkinson) : i,

i

el
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5 g mﬂ claim damages

the coutract ot sne fﬁi‘ resttt,__
claim the damages. -

Party can always plead that the m_mred

eﬁ ‘The party usmg the fraudulent act
cannot secure or protect himself by

"'ﬂtil | saying that the injured party had

the truth

had the means to discover

|FI-:""'

Y

|

_“'7"‘ | means o discover the truth.

Mistake

_ ce: Mistake may be defined as innocent
‘misunderstand the others.

or erroneous belief which leads the party to

Mistake of Fact

of thelaw of his own
country. (Ignorantia

Nk (b) Agreement  is
juris non excusat)

void if both the
parties are

(b) .Such Mistake will
n undera mistake

= Mistake of Law
il Law of OwnCountry Foreign Law Unilateral Bilateral | ]
| T4 TRt il . 9, " i
| @ One cannot t ke (a) Trealtcd (a) Sec 22: If one of the | (a) Sec 20: Where
excuse of ignorance asmistake  of pa}'nes is under a both the parties to
P AL ' fact. mistake the contract an agreement are

under a mistakeas
to a matter of fact *
(but not of law)
essential to thé’
agreement,  the
agreement isvoid"

remains valid.

(b) Exceptions:

page | 4

not  affect the : (i) Mistake as to
validity of the as to a foreign Identity of the party
Contract. law because (b) There is
. one cannot be | (i) Mistake as toNature agreement as there
(¢) Sec.2l: expected to of thecontract is absence €
Contract is not know the law of ft?:seanstse'mzne’tl%‘
e ar
voidable. other country. void. y
CS LLM Arjun Chhabra
(Law Maven)

Mo: 62 62 62 1438 /955252143 8



['8. Sec.26: Agreements in restraint of marriage.

9. Sec.27: Agreements in restraint of trade.

12. Sec.30: Wagering Agreements.
- 13. Sec.36: Agreements contingent upon impossible events.
| 14. Sec.56: Agreements to do impossible acts,

5. Sec.57: Agreements to do reciprocal promises, one set of which is legal, and the other set is

‘Sec.24: Agreements, part of the consideration or object of which is unlawful and the unlawful
‘object, cannot be separated from the lawful objects. '

. Sec.25: Agreements, made without consideration.

10. Sec.28: Agreements in restraint of legal proceedings.

11, Sec.29: Uncertain Agreements.

illegal.

I . : ELA
IAgreements, the object or consideration of which is unlawful & oppose

to public policy [Section 23]

: X*abusinessman has been fighting a long-drawn litigation with Mr. Y an industrialist. To support his
, l’i’»'gal campaign, he enlists the services of Mr. C a Judical officer stating that the amount of Rs. 10
| lakhs would be paid to him if he does not take up brief of Mr. Y.

|=" Mr. C agrees but, at the end of the litigation Mr. X refuses to pay to Mr. C. Decide whether Mr. C

Question 8

' .qiﬁﬂecz 4 Marks] [RTP Dec 23]

an recover the amount promised by Mr. X under the provisions of the Indian Contract Act. 18727
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.)"‘1 ,!I,mlli 4

ery agreement of which the object i

afl the essential elements of a valid contract in the light of the said provision is
reement entered into must not be which the law declares to be either illegal or void.

prohibited by law.

| * An illegal agreement is an agreement expressly or impliedly

| * A void agreement is one without any legal effects.
The given instance is a case of interference with, the course of justice and results as opposed to public
policy. This can also be called as an agreement in restramt of legal proceedings. This agreement ’

restricts one’s right to enforce his legal rights. Such an agreement has been expressly declared to be
void under section 28 of the Indian Contract Act, 1872. |

Hence, Mr. C in the given case cannot recover the amount of RS. 10 lakhs promised by Mr. X because 4§

it is a void agreement and cannot be enforced by law. .

Questiml 9

Mr S, aged 58 years was employed in a Govt. Department. He was going to retire after two year -.
Mr. D made a proposal to Mr. S to apply for voluntary retirement from his post so that Mr. D can
appemted in his place. Mr. D offered a sum Rs. 10 Lakhs as consideration to Mr. S in order to induce

. him to retire.

| Mr. S refused at first instance but when he evaluated the amount offered as consideration is just'
| double of his cumulative remuneration to be received during the tenure of two years of employmemr |
| hﬁ agreed to receive the consideration and accepted the above agreement to receive money to reti

-':!  his office.

er the above agreement is valid? Explain with reference to provision of Indian Contrac
—4 Marks] [RTP May 21]




d the unlawful object, cannot be separated from the lawful
E [Sec 24]

an agreement that if B uses the house for gambling purposes. then B shall pay A Rs. 0,
rit. B agreed to this, however after a year of sale, B started gambling business in that house.

5
198

i 'i"'- part of object is enforceable, and the unlawful part of the object is void.

¢e, in the instant case, sale of house agreement is valid agreement and gambling agreement is |
" T

and not enforceable by law.




He sells his grocery busmess, .
he sale of goodwill,

'ctur Rohan is running a grocery store in Delhi.
of Rs. 5,00,000. After t

worth Rs. 1,00.000 to Rohit for a sum
ement, Rohan is not to open another grocery

ement with Rohan. As per this agre
ar kind of business) in the whole of India for next te
- in the same city two months later. What are the rig
tion nnposed on Rohan with reference to Indian Contract Act, 187

n years. However, Rohan opens anothe
hts available with Rohit regarding
29 [MTP Oct 21 - 6 Marks|{

1| Sﬂcﬁon 97 of the Indian Contract Act, 1872 provides that any agreement that restrains a person from |

l carrying on a lawful trade, profession or business is void agreement. However, there are certam

i
| exceptions to this rule. One of the statutory exceptions includes sale of Goodwill. The restraint as ta

_:l'aal‘e.,nf goodwill would be a valid restraint provided-

(i)  Where the restraint is to refrain from carrying on a similar business.
| (ii)  The restrain should be within the specified local limits. |
(iii)  The restraint should be not to carry on the similar business after sale of goodwill to the buyer
for a price.
' i Il

| (iv)  The restricti
) on should be reasonable. Reasonableness of restriction will depend upon number:

of factors as considered by court.

| In the given case, Roh '
| giver » Rohan has sold the goodwill and there is restraint for not carrying on the samé

| business of grocery s ' .
- : grocery store. However, the restriction imposed on Rohan is unreasonable as he ¢

€S LLM Arjun Chhabra

RS i
L1 aw Maven)



king -t_he -prom-lscd payment to Y. Y filed a suit ag_am-st
1-fulfillment of the promise. Is the suit maintainable? [4 Marks]

agreement by which any person is restrained from exercising a lawful profession, trade or business |
kind. is to that extent void. [Section 27]

ptions, i.e., where Restraint of Trade is valid:

lowing are valid agreements, even if they are in restraint of trade - (These are explained in
il below)

Agreement with Buyer of Goodwill - as per explanation to Sec.27.

Irade Combinations, to the extent they do not create monopoly or opposed to public policy.
L
ﬁa—v ice Agreements with employees.

M&ments under the Partnership Act, 1932. Conclusion

nopoly, or when two Firms enter into an Agreement to avoid competition, they are against public
°y and hence void.




ndian Contract Act, 1872 deals mthagrcementsmmtmmtosf :
ling t section, every agreement by which any persenlsrestm froi
ful profess 'ngd'e:-.:bn-husiness..ﬁf any kind, is to that extent void.
. of trade is valid. In an agreen

- In the case of the service agreements restraint
vice by which a person binds himself during the term of agreement not to take servic

. .;'\ _anyone else directly or indirectly to promote any business in direct competition with that of his
1 > ) =il -
| employer is not in restraint of trade, so it is a valid contract.

| In the instant case
[ Agreement entered by “X* with *Y” is reasonable, and do not amount to restraint of trade and hence
enforceable. '

|

{ Therefore, ‘X’ can be restrained by an injunction from practicing on his own account in within the
| said area of 20 Kms for another one year. -

.l .3 'ﬁ :._E-xgected guestion based on restraint of legal proceedings [Sec 28
. |Question12

- | A clause in a life insurance policy was that "no suit to recover under the policy shall be brought aftel |

4! 1"_'-:' ' .ma'ﬁarfrom the date of death of assured." X died and his legal representatives filed a suit to recover
3% | the assured sum after two and half years. Is this suit maintainable? [2 Marks] g
o ﬁ Answer:

" e f :' Ag!‘eement in restraint of legal proceedings (Section 28):

Magragmeﬁxglnrestrannt o.f legal proceeding is the one by which any party thereto is
o, m .?nforcmg his rights under a contract through a Court or which abridges the ¢
1od 1or starting legal proceedings. A contract of this nature is void. 3

G:athe ;;;lllt.._]'s.not. maima.inab].e because the clause in policy is void because ite
criod ! limitation (which is 3 years) according to Law of Limitation Act.




1. the agr eﬁmeﬂt is valid.

rees to sell B “a hundred tons of oil”. There i
| ed. The agreement is void for uncertainty. But the eemen
| ly in coconut oil because in such a case its meaning would be

Wagering Agreements Sec.30

 a wagering agreement? Describe the transactions which resembles with wager
'.i b}‘.{t; enot void. [RTP May 20] CS LLM Arjun Chhabra (Law Maven) Mo: 62 62 62 143 8

the determination of an uncertain event.

ssence of a wager is that each side should stand to win or lose, depending on the w
ertain event takes place in reference to which the chance is taken and in the occurrence of -

':r of the parties has legitimate interest.

not _ram, the agreement wxll be by way of wager. But if one of the parttes. ha&.canm ve
ent, agreement is not a wager.

ssembling with wagering transaction but are not void

- Shit fund Chit fund does not come within the scope of wager (Section 30). In case o !
.ce?‘tam number of persons decide to contribute a fixed sum for a specified pefiadw

a month, the amount so contributed is paid to the lucky winner of the lucky draw.




ring agreement and contract of insurance. [May 2018, 2 Marks]

gl o ey eI

-7 L“;m.-

o )

 nswer:

1. Meaning | It is a promise to pay money or It is a contract toindemnify the
i money’s worth on the happening or | loss. X
i non-happening of an uncertain event. .

2. | Consideration | There is no consideration between the | The crux of insurance contract is the |
two parties. There is just gambling for | mutual consideration (premium and |
money. compensation amount). *
e Insurable | There is no property in case of| Insured party has insurable interest in |
Interest wagering agreement. the life or property sought to be ||
' There is betting on other’s life and | insured.
properties. ‘
| 4. Contractof | Loser has to pay the fixed amount on Except life insurance, the contract Ofl
| Indemnity | the happening of uncertain event. insurance indemnifies the insured|
! person against loss i
5. .EnfOrceability It is  void andunenforceable | It is valid and enforceable I
agreement. ,:
g 6.  Premium No Sl:lch ; logical calculations | Calculation of premium is based
g are required in case of wagering | scientific and actuarial calculation of
e eteement. - ' risks.
. | Public Welfare

They have been regarded as against
the public welfare.

They are beneficial to the society-




s Bhiz

SRl 28| ol -
nand surgeon, employs Y as an assistant on a salary of ¥ 41 AT 0
per month for a term of two years, and Y agrees not to practice as a surgeon and p
these two years.

in restraint of legal proceedings (Section 28):

ement in restraint of legal proceeding is the one: _ ,
any party thereto is restricted absolutely from enforcing his rights under a contract

a Court o

) or

 abridges the usual period for starting legal proceedings.

ontract of this nature is void.

e instant case

se in a contract provided that no action should be brought upon in case of a breach is void
e such clause is restricting the parties to enforce their right in case of breach.

nent in restraint of legal proceedings (Section 28):
igreement in restraint of legal proceeding is the one by which any party thereto is
TRICTED ABSOLUTELY from enforcing his rights under a contract through a Court.

instant case
reement between the parties that the suit should be filed in one of those courts alone and not
other is partial restriction and not an absolute one. Hence, the agreement between the parties

* Unilateral mistake is when only one party to the contract is under a mistake.

* If one of the parties is under a mistake the contract remains valid.
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ni to sell his black horse for Rs. 3,00,000. Unknown to both the

S fereverand anywhere in India.
es to write a book with a publisher. After few days, X dies in an accident. [RTP May 18

i a buyer can put such a condition on the seller of goodwill, not to carry on same business
that the conditions must be reasonable regarding the duration and place of the bﬁsin .

i
n the given case, restraint to carry on business was forever and anywhere in India, so the
| question i is void.

12(j) of the Contract Act, 1872 “A contract which ceases to be enforceable by I3




id Agreement: As per Section 23 of the Indian Contract Act, 1872, an agreement is void if the |
ect or consideration is against the public policy. e
| Void Agreement: As per Section 20 of the Indian Contract Act, 1872 the contracts caused by mist: ke
are void. There is mistake of fact as to the existence of subject-matter.

o

id Agreement: As per Section 27 of the Indian Contract Act, 1872 an agreement in restfﬁlﬂf@f |
e is void. However, a buyer can put such a condition on the seller of good will, not to carry on |
usiness. However, the conditions must be reasonable regarding the durationand the place of |
siness.

Agreement: An agreement in restraint of legal proceedings is void as per Section 28 of the -

Contract Act, 1872. |
d Agreement: An agreement with alien friend is valid, but an agreement with alien enemy is




" parties to contracts (Section 37 of the Indian- Contract Act, 1 72)

or offer to perform, their respective prom

rties to a contract must either perform, ' | &
) f the Contract A T

nance is dispensed with or excused under the provisions 0

Sk |
|2, Promises bind the representatives of the promisor in case of death of such
| performance, unless a contrary intention appears from the contract.

a certain day on payment of Rs. 1, 00,000.

d to deliver the goods to B, and B is bound (@

' Example 1: A promises to deliver goods to B on
£l dies before that day. A’s representatives are boun
. l|L pay Rs. 1, 00.000 to A’s representatives. ]

|

. "I
o

| Analysis of Section 37

| 1. A contract being an agreement enforceable by law, creates a legal obligation, which subsists unti

" discharged. Performance of the promise or promises remaining to be performed is the principal ant

most usual mode of discharge.

Example 2: A promises to paint a picture for B by a certain day. at a certain price. A dies before
the day. The contract cannot be enforced either by A’s representatives or by B because it involves

use of personal skill.

g —

2. Thus, it may be noted that it is necessary for a party who wants to enforce the promise made t
! - him, to perform his promise for himself or offer to perform his promise. b
o ;

-
SR A ayye—

kg Hej-ls-;absolved from such a responsibility only when under a provision of law or an act of the othé
| party to the contract, the performance can be dispensed with or excused. |

A i o ‘.
4 4 Thus, from above it can be drawn that performance may be actual or offer to perform.




'c

til
1d

£e]

er

or himself: If there is something in the contract to show that it was the
that the promise should be performed by the promisor himself, such i

orformed by the promisor. This means contracts which involve the exercise of perso
d{l‘i__gence, or which are founded on personal confidence between the :piﬁf's"i'es- must b |

sent: Where personal consideration is not the foundation of a contract, the promisor or lns :

y ';_re,pmscntative may employ a competent person 10 perform it. Ly
iy I

- | (i) Legal Representatives:
| » A contract which involves the use of personal skill

comes to an end on the death of the promisor. s i :
resentatives of the deceased promisor are bound | =
to perform it unless a contrary intention appears from the contract. But their liability under |
a contract is limited to the value of the property they inherit from the deceased. .
n Contract Act, 1872, when a promisee accepts |

or is founded on personal consideration

Sl
3

: > As regards any other contract the legal rep

g
| (v) Third persons: As per Section 41 of the India
~ performance of the promise from a third person, he cannot afterwards enforce it against the

promisor. That is, performance by a stranger, accepted by the promise, produces the result of
."P;Eﬂischarging the promisor, although the latter has neither authorised nor ratified the act of the

third party.

Joint promisors: When two or more persons have made a joint promise, then unless a contrary

intention appears by the contract, all such persons must jointly fulfill the promise. If any of |

~ them dies, his legal representatives must, jointly with the surviving promisors, fulfill the
mise. If all of them die. the legal representatives of all of them must fulfill the promise
o 1) ={]

ty.
Effect of accepting perform

ance from third person [Sec -41] il .

nake payment. Z, who is known (0 X. pays Rs. 40,000 to Y on behalf of X. However,
. y e —— " .. I | ;_@”




o Lmance by a strangel, eEEEETT e
S icor, although the latt:e:l has neither au
: act of the third party- - - ST f"..‘;f. b
_jgﬁlﬂl&inﬁ‘tant case, Y can sue X only for the balance amount i.€., Rs. 2020 l‘-.
ymount. —
promise wholly [Sec 39] ‘

e EWC’C of refusal of party to perform

. I -

|  Question 4
.-"']1 | *“When a party to a contract has refused t
| promise in its entirety, the promisee may pu

Answer:
Effect of a Refusal of Party to Perform Promise
to a contract has refused to perform, or disabled himsel
the promisee may put an end to the contract, unless h
mething without protest) i

o perform, or disabled himself from performing
¢ an end to the contract.” Explain. [Module]

According to Section 39, when a party
from performing his promise in its entirety,
has signified, by words or conduct, his acquiescence (acceptance of so

its continuance.
[Example: A, singer, enters into a contract with B, the Manager of a theatre, to sing at his theat
two nights in every week during next two months, and B engages to pay her Rs.10000 for €

night’s performance. On the sixth night, A willfully absents herself from the threatre. B is at libert

to put an end to the contract.

Analysis of Section 39
' From language of -Section 39 it is clear that in the case under consideration, the following two figh
acerue to the aggrieved party, namely, (a) to terminate the contract; (b) to indicate by words of :

conduct that he is interested in its continuance.

In ¢ : : . _

_ V@:::Ztthe p;o:?mlsee decides to continue the contract, he would not be entitled to put an end 10
:’II]. RS2 on this ground subsequently. In either case, the promisee would be able to claim i

: --‘;----.—---'--’!f'-"f?“-s'-lffel‘s as a result on the breach. E

R IS

1' ]
e e

¢ nd el
F ﬁ_g L{_,E[ Arjun Chhabra ”




u (1) Yes, the hotel has the right to end the contract with Mr. X, the DJ.

(i) The hotel has the right to continue the contract with X. But once this right is exercised, they
cannot subsequently rescind the contract on this ground subsequently. .

| (iii) In both the cases, the hotel (promisee) is entitled to claim damages that has been suffered

as a result of breach.

[Related Question: Sheena was a classical dancer. She entered into an agreement with Shital Vidya 'I

Mandir for 60 dance performances. As per the contract, she was supposed to perform every

Whether the management of Shital Vidya Mandir has right to terminate the contract?

the management of Shital Vidya Mandir informed Sheena about its continuance, can the

ment still rescind the contract after a mo

I';'ﬁ.-.l&S'hita.l Vidya Mandir claim damages that it has suffered because of this breach inany
5

ases? [May 22 - 4 Marks] RTP Dec 23 _ it

nth on this ground subsequently?
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case, ' !
could not perform as per the terms of contract, Shital Vi’dya'.'Maﬂ‘-ea_ﬁa. ming
ond situation, the management of Shital Vidya Mandir informed Sheena about
7 fﬂlecontract Hence, the management cannot now rescind the contract after a mont
ground subsequently. |
) As per Section 75, Shital Vidya Mandir can claim damages that it has suffered because of
ach in part (i).

d Question: Mr. Singhania entered into a contract with Mr. Sonu to sing in his hotel for si3
nn every Saturday and Sunday. Mr. Singhania promised to pay Rs. 20,000 for every
ormance, Mr. Sonu performed for two weeks but on third week his health condition was very
so0 he did not come to sing. Mr. Singhania terminated the contract. State in the light n'l
ns of the Indian Contract Act, 1872: -

Can Mr. Singhania terminate the contract with Mr. Sonu?

S

L would be your answer in case Mr. Sonu turns up in fourth week and Mr. Singhania allows
to perform without saying anything? :

;'f'f'.__wc;i__l_l,ld __be‘ your answer in case Mr. Sonu sends Mr. Mika on his place in third week 2 e-..'_il
Slngm.l'a allows him to perform without saying anything? [RTP May 22] B

to Section 40 of the Indian Contract Act, 1872,
s the intention of the parties
by the __promis_or himself, su

if it appears from the nature of the
to any contract that any promise contained in it should b

ch promise must be performed by the promisor. 3

_ . accepts performance of the promi ird perse
o P T ise from a third pi




¢ and Z jointly borrowed Rs. 50,000 from A. The whole amount was repaid to A by Y.D
of the Indian Contract Act, 1872 whether:

Y can recover the contribution from X and Z,
|

| Legal representatives of X are liable in case of death of X,

Y can recover the contribution from the assets, in case Z becomes insolvent. [RTP Nov 19]
L

[MTP Oct 19- 4 Marks] &=

ection 42 of the Indian Contract Act. 1872

two or more persons have made a joint promise, then, unless otherwise agreed, all such

jointly must fulfill the promise.

Ehe vent of the death of any of them. his repre
sath of all promisors, the representatives of

sentative jointly with the survivors and in case of
Il jointly must fulfill the promise.

per Section 43 of the Indian Contract Act. 1872

Wo or more persons make a joint promise, the promisee may, unless otherwise agre@dg |
‘any one or more of such joint promisors to perform the whole of the promise.

nt promisors has thus been made not only joint

: > l : I
but "joint and several™. |

/ of the joi

w1th the contribution among joint Dromlsors .
int promisor 0 contribute equally to the performance of the

ors, may compel every jo




visions of the Indian Contract Act, 1

to D. Examining the pro L R
.an recover the amount from Z. [May 18, 4 Marks] [MTP April 19,4 )

LM Arjun Chhabra (Law Maven) Mo: 62 6262 143 8 .
" I 1

| In_the instant case
| X, Yand Z jointly promised to pay Rs. 3. 00,
| sufficient to pay 1/5 of his share of debts. Xi
| to receive Rs. 20,000 from Y’s estate, and Rs. 1.40,000 from Z.

000. Y become insolvent and his private assets are
s compelled to pay the whole amount. X is entitled

Related Question: A, B, C and D are the four partners in a firm. They jointly promised to pay
6,00.000 to F. B and C have become insolvent B was unable to pay any amount, and C could
only 50.000. A is compelled to pay the whole amount to F. Decide the extent to which A -f-
recover the amount from D with reference to the provisions of the Indian Contract Act 1872.

21, 4 Marks]
!. Answer:

 Provisions same as above

ﬁ, ,__ CandD jointly promised to pay Rs. 6, 00,000. B and C have become insolvent, B was .‘.,s:if
T dany amount, and C could pay only 50,000. A is compelled to pay the whole amount. A
B ﬁlﬁi’ﬁe to receive Rs. 50,000 from C, and Rs. 2,75,000 [150000 of his own (d) + f 24
| 100000 of C /2)] from D. n (d) + (150000 of B

\ lﬂﬁd EREHON. 24y jointly borrowed X 90.000 from L. Decide each of t ing in the
Indian Contract Act, 1872: ach of the




sk 1-;;1:1.1;.'1 = Ei-:m:q T‘
. release of one of Joint Promisors by the

LI

ie above provision and facts of the case the following are the answe 3
ompel only Y to pay the entire loan of ¥ 90,000. (Section 43) ’

1ay compel.legal representatives of all the joint promisors ie,X,Y&ZbutL
- thelegal representative of Y alone. However, a legal representative is liable only to

' P ﬁrﬁ_pérty of the deceased received by him. (Section 42) .
| If L releases X from his liability and sues Y and Z for payment, it does not discharge Y
5- \" ~ from their liability and such release by L does not free X from his responsibility to Y

- (Section 44)

Expected question based on section 42 43 & 44

ated Question: X, Y and Z jointly borrowed Rs. 60,000 from L. Decide in the light of The Indian '.

act Act, 1872:

Whether L can compel only Y to pay t
If X, Y and Z died, whether L can compel
- Rs. 60,000.

 If the whole amount was repaid to L by Y. H

If the whole amount was repaid to L by Y and Z
nly 1/5 of his share of debts. How

he entire loan of Rs. 60,000.
only the Legal representatives of X to pay the loan of

ow much Y can recover from Xand Z? '.

became insolvent and his private assets are :_
much Y can recover from X and Z?

sufficient to pay o
E;E‘ the whole amount was repaid to LbyY,Z became insolvent and his private assets m?-,,l
5 of his share of debts and .4

n recover from X and Z?
_________—-ﬂ-—___

died and his sonW inherited the as: m 3

ge 65

ufficient to pay only 1/
17000. How much Y ca




entatives of X, Y and Z Jemtly' o pay the lo

ec. 45 =unless a ccmtrary intention appears from the contract, the
rests, as between him and them, with them during their joint lives, ai

death of m‘l‘y of them with the representative of such deceased person jointly, with ﬂ'le.
or survivors and after the death of the last survivor, with the representatives of all joil

each from X and Z since as per Sec. 43 in tt

the promisors, may compel every joint pro
(unless a contrary intention appeat

ﬁ)_? can recover the contribution of Rs. 20,000

absence of express agreement to the contrary,
~ to contribute equally to the performance of the promise
"f from the contract).
| (iv) Y can recover the contribution of Rs. 28,000 (i.e. Rs.60,000 x 1/3) + (16,000 x 1/2) from X

and Rs. 4,000 (i.e. Rs. 60,000 x 1/3 x 1/5) from Z since as per Sec. 43 in the absence of express
ne of the joint promisors makes default in such contribution

from such default in equal shares.

|V

agreement to the contrary, if any o

the remaining joint promisors must bear the loss arising
(v) Y can recover the contribution of Rs. 17,000 from X and Rs. 4,300 [i.e. (Rs.60,000 x 1/3) %

(3,000 x 1/2)] x 1/5 from Z since as per Sec. 43 in the absence of express agreement to the

contrary, if any one of the joint promisors makes default in such contribution the remaining

joint promisors must bear the loss arising from such default in equal shares.

Note: A legal representative is liable only to the extent of property of the deceased received

18

by him as per Sec. 42.
(vi) If L releases X from his liability and sues Y and Z for payment neither Y and Z are releas

from their liability to L nor X is released from his liability to Y and Z for contribution s

as per Sec. 44 a release of one of such joint promisors by the promisee, does not discharge

other joint promisors neither does it free the joint promisor so released from responsibility“fl

| the other joint promisors. !

Amian Chhahra
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: A and B contract for delivery of goods by A on a certain day, and payment by B upm'gq |

A need not deliver unless B is ready and willing to pay, and B need not pay unless A is willin
ady to deliver.

ight of the above provision and example in the instant case also. S is not bound to fulfil his
e at the the time of delivery because on the delivery date Mr. R didn't pay the agreed price.
nisee is not ready & willing to perform his reciprocal promise.

Appropriation of payments [Sec 59, 60 & 61]

Sonumal a wealthy individual provided a loan of Rs 80,000 to Mr. Datumal on 26.02.2019. The |
wer Mr. Datumal asked for a further loan of Rs 1, 50,000. Mr. Sonumal agreed but
he loan in parts at different dates. He provided Rs. 1, 00,000 on 28.02.2019 and remaining

32919 Mr. Datumal while paying off part Rs. 75,000 to Mr. Sonumal insisted that the lender
usted Rs 50,000 towards the loan taken on 03.03.2019 and balance as against the loan on




r 'ﬁ'éﬁ- 0

on: A Debtor owes several distin

" -\\ f-‘h
. I‘:ﬂ’"‘ al
T '-ae..}il.. the Debtor to the Creditor

. kel

LT 1,

f Payment% Application of Payment.

Appmpnatwn of Payments:
ot debts to one Creditor and makes a payment to that

Situation 3

Situation 1 Situation 2.
sropriation by Debtor Appropriation by Creditor i
Debt to be [[Sec.60] Debt to be Neither party Appropriates

rged is indicated

discharged is NOT indicated

[Sec. 61]

Z| (a) The payment is made
|  with -

» Express intimation, or
A under  circumstances
- ||  implying that,

o .‘. | e Payment is to be
applied to discharge off
- some particular debt.

M . applied i ge of
ayment, if accepted by zlsbdlsc{-em" e lawfu_l ezgh propl::nii::ll;il.-ce \
R Craditor, should be ebt actually due and g
I :applred Mo ethe debt, !)ayable to him, |(¢) Where moneys
i lntlmate e irrespective of whether the received by C
recovery is barred by without  any
limitation. appropriation,

(a) Debtor has -

e Omitted to intimate, and

e There are no other
circumstances indicating
to which debt the

payment is to be applied.

(b) Payment
Creditor may be applied at

accepted by

(a) When neither party makes E

any appropriation, the I'
payment shall be apphed
in the order of time,
whether or not they are |
barred by limitation.

(b) When debts are of equal | '
standing, payment shall be. ,

147 O INE=A = 1 4 o~
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B totally 2

He sends a
: 5 Example:
for T 10,000 =

o that it shall be |A obtains two loans of
ﬁi@pﬂﬁtm towards the |20:000 & % 10.000 from a
sum of Z 10,000 he Bank. Loan of ¥ 20,000 is
fom B: B shall guaranteed by B. A sends the
jpriate it towards Bank ¥ 5.000 but does not
amount only. intimate the appropriation.
Bank appropriates whole of %
A owes B among other | 5000 to loan of T 10,000
bts, a sum of T 2,360. B | (yhich is not guaranteed).
Appropriation is valid and
cannot be questioned either

by A or B.

Example: ey
A Trustee deposits ¥ 10
trust money with a bank. Later

and  misappropriates

intact.

he deposits % 50.000 his own | | -

money in the same account. |
Then, he withdraws X 10,000 |

Withdrawal will not be ||
appropriated  against Trust | ;
amount, but against his own | |
funds, leaving Trust Funds

Qilestion: Mr. Murari owes paym
' which was due in May 2016. (ii) Rs. 3.63
May 2019. Mr. Murari made payment

ent of 3 bills to Mr. Girdhari as on 315t March. 2020_._ (i). R& :
0 which was due in August 2018 (iii) Rs. 9.680 whmh i
on 1St April 2020 as below without any notice of how




due

15000 can be appropriated against any lawful debt which is due even though

irdhari can appropriate the same against the debt of Rs. 12, 120 which was due in 20!
against Rs. 5650 which was due in August 2018.
Agreement to do impossible act [Sec 56]

g | Question 8 ]
| Examine the validity of the following contracts as per the Indian Contract Act, 1872,

| reasons. |
| J contracts to take in cargo for K at a foreign port. J's government afterwards declared war against
| | the country in which the port is situated, and therefore the contract could not be fulfilled. K wants
to file a suit against J. [Dec 21 —3 Marks] '

'_..ﬁ,-nxwer:

="

- | Contract becomes Void [Sec. 56]: When the Contract was capable of performance at the time 0

ma;kzng it, but subsequently due to some event beyond the control of the Promisor, performance
| becomes impossible or unlawful, the Contract becomes Void i.e. subsequently rendered void. The :
| parties are discharged from their obligations. In England, it is called 'Doctrine of Frustration'.

Inthe instant case the contract between J and K was capable of performance
| of war. However subsequently due to declaration of

,-.:;im.possible_ or unlawful and the contract becomes v
| filing a suit against J.

| Contracts which need
‘Question 9 '
| L B

| Explain any five circ

until the declaration
war performance of such contract becomes

oid. Therefore, k will not be successful in

not be performed [Sec 62 - 67]

o

umstances under which

bﬁhﬁ.m“méﬁzl 7 Marks| contracts need not be performed with the consent
I




PRI B &0
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ct is also discharged by rescission. when the parties to a contract agree to rescind i
tract need not be performed. ! i
‘ 5 . N i = . it T s ek -
In  the case Qf rescission, only the old contract is cancelled and no new contract comes t’@aﬁst n |
its place. It is needless to point out that novation also involves rescission. Both in novation and in
on, the contract is discharged by mutual agreement, . &
|

alter it, the original contract is rescinded, with the result that it need not be performed.

| (b) In other words. a contract is also discharged by alteration. The terms of contract may be so ail-teté& !
~ by mutual agreement that the alteration may have the effect of substitutinga new contract for the
~ old one. In other words, the distinction between novation and alteration is very slender. '

2. Promisee may waive or remit performance of promise (Section 63): "Every promisee may dispense |
| withor remit, wholly or in part, the performance of the promise made to him, or may extend the
%- time for Such performance or may accept instead of it any satisfaction which he thinks fit". In other
ﬂ. words, a contract may be discharged by remission.
: ﬂ{- Restoration of Benefit under a Voidable Contract (Section 64): The law on the subjectis "When a
| person at whose option a contract is voidable rescinds it, the other party thereto need not perform
y | any promise therein contained in which he is the promisor. The party rescinding a voidable contract

| shall, if he has received any benefit thereunder from another party to such contract, restore such
| benefit, so far as may be, to the person from whom it was received".
bfigations of Person who has Received Advantage under Void Agreement or contract that
comes void (Section 65): When an agreement is discovered to be void or when a contra?t
mes void, any person who has received any advantage under such agreement or coqtr‘act is
und to restore it, or to make compensation for it to the person from whom he received it."

sor reasonable facilities for performance (Section
fford the promisor reasonable facilities for the
d by such neglect or refusal as to any non-

= Eltects of neglect of promisee to afford promi
If any promisee neglects or refuses to a
formance of his promise, the promisor is excuse
rmance caused thereby.

Page | 71
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Loy B

f new contract: In case of novation, there is altogether a subst

. old contract. But in case of alteration, it is not essential to substit

1 f the old contract. In alteration, there may be a change in some of ﬂ'ﬁﬁ-"__ rms

of the original agreement.

ligation of person who has received ad
agreement, or contract that becomes void. [Sec 65]

ening impossibility as per the Indian Conti

vantage under void

t ci Quest-ion: Explain what is meant by Superv
1872 with the help of an example. What is the effect of such impossibility? [July 21

TP May 22 — 5 Marks]

event or a change of circumstances beyond the contemplation of parties, the contract becomes
- S |

void e.g. change in law etc. i
i
B
| 2. In other words, sometimes, the performance of a contract is quite possible when it is made BllfI !

il

impossibility is called the subsequent or supervening.
3. It is also called the post-contractual impossibility.

4, The effect of such impossibility is that it makes the contract void, and the parties are dischar

from further performance of the contract.

S LLM Arjun Chhabra
v Maven)
626262 1438/9552521438



: ould not be abl"' tﬁ‘?ﬂiﬁt fomearfutm Mr Chada maﬁwh@ vas still p
aadhﬁd not taken up his father’s profession yet? U0 108
Discuss in light of the Indian Contract Act, 18727 — [d e

() CanMr. Rich ask Mr. K to complete the artistic work in lieu of his father? R ‘_u
(i)  Could Mr. Rich ask Mr. K for refund of money paid in advance to his father? [May ?9

marks]

Answer: L
| A contract which involves the use of personal skill or is founded on personal consideration comes
to an end on the death of the promisor. As regards any other contract the legal representatives @f
the deceased promisor are bound to perform it unless a contrary intention appears from the contra act |
(Section 37 of the Indian Contract Act, 1872). But their liability under a contract is limited to the 1
value of the property they inherit from the deceased. |
(i) In the instant case, since painting involves the use of personal skill and on becoming Mr. C
paralyzed, Mr. Rich cannot ask Mr. K to complete the artistic work in lieu of his father Mr. C.
(ii) According to section 65 of the Indian Contract Act, 1872, when an agreement is discovered to
be void or when a contract becomes void, any person who has received any advantage under
such agreement or contract is bound to restore it, or to make compensation for it to the person

from whom he received it.
Hence. in the instant case, the agreement between Mr. Rich and Mr. C has become void because of

paralysis to Mr. C. So, Mr. Rich can ask Mr. K for refund of money paid in advance to his father,

Mr. C.
Related Question: Mr. S p

romises Mr. M to paint a family picture for 20,000 and assures to
complete his assignment by 15th March, 2023. Unfortunately, Mr. S died in a road accident on 1st
March, 2023 and his assignment remains undone. Can Mr. M bind the legal representative of Mr.
S for the promise made by Mr. S7 Suppose Mr. S had promised to deliver some photographs to
Mr. M on 15th March, 2023 against a payment of Rs. 10,000 but he dies before that day. Will his
representative be bound to deliver the photographs in this situation? Decide as per the provisions

of the Indian Contract Act, 1872. (4 Marks June 23)
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of the provisions of Section 40 stated above, in case where Mr. S has to paint 2
for Mr. M, Mr. M cannot ask the legal representative of M_I-‘S to complete the
's death, since painting involves the use of personal skill. 3 i

Ll tsrmsof the provisions of Section 37 stated above, in case where Mr. S had promised to del
photographs to Mr. M, the legal representatives of Mr. S shall be bound to deliver t

| photographs_in this situation. L
Related Question: Mr. X and Mr. Y entered into a contracton st August, 2018, by which. Mr.

to supply 50 tons of sugar to Mr. Y ata certain price strictly within a period of 10 days of the contra
Mr, Y also paid an amount of Rs. 50.000 towards advance as per the terms of the above contract."

mode of transportation available between their places is roadway only. Severe flood came on 2

August 2018 and the only road connecting their places was damaged and could not be repaired
fifteendays. Mr. X offered to supply sugar on 20th August. 2018 for which Mr. Y did not agree
i 1st S_eptgmber,ZOl 8, Mr. X claimed compensation of Rs. 10,000 from Mr. Y for refusing to accept

1 supply of sugar, which was not there within the purview of the contract. On the other hand, Mr
| claimed for refund of Rs. 50.000 which he had paid as advance in terms of the contract. Analyse !
| ﬂ ghove situation in terms of the provisions of the Indian Contract Act. 1872 and decide on Y's conte ti
W | [Nov 18, 4 Marks] [MTP March 19, 6 Marks] CS LLM Arjun Chhabra (Law Maven) Mo 6262621438
| Answer: 8

A

|

1. i:f}l?gquent or Supervening impossibility (Becomes impossible after entering into contra |
! en performance of promise become impossible or illegal by occurrence of an unexpectt
V - = - ° . .-
e ?nt or a change. of circumstances beyond the contemplation of parties. the contract becomes
void e.g. change in law etc. o

| 2. Also, according to section 65 of the Indian Contract Act, 1872, when an agreement is discoVe

m L = . .
be void or when a contract becomes void, any person who has received any advantage

CS LLM Arjun Chhabra
(Law Maven)
Mo: 62 62 62 1438 /955252143 8




Sh DR e

' 3%1872, state whether Mr. SUC

| an accident within the three month’s agreement period. [MTP Aug 18, 4 Marks]

| Answer:

. f entering into the agreement, Mr. SUCH tried to contract Mr. JHUTH to p
terms of the agreement. Even after lapse of another three-month period, Mr. JHUTH |

, Mr. SUCH, nor to his phone calls. After lapse of another period of six months j
TH contracted Mr. SUCH and denied to purchase the motor car. He also demanded back the
ity amount of Rs. 20,000/~ from Mr. SUCH. Referring to the provisions of the Indian Contract |
H is required to refund the security amount to Mr. JHUTH.

Mr. JHUTH, if the motor car would have destroyed by

Also examine the validity of the claim made by

In terms of the provisions of Section 65 of the Indian Contract Act, 1872, when an agreement
void, any person who has received any advantage |

is discovered to be void or when a contract becomes
ke compensation for it to the person |

‘under such agreement or contract is bound to restore it, or to ma
from whom he received it.

Referring to the above provision, we can analyse the situation as un
Mr. SUCH is not responsible for Mr. JHUTH's negligence. |
he security amount since the security isnota |
11 his contract and is

der.

The contract is not a void contract.
Therefore, Mr. SUCH can rescind the contract and retain t

benefit received under the contract, it is a security that the purchaser would fulfi

ancillary to the contract for the sale of the Motor Car.

Regarding the second situation given in the question, the agreement becomes void due to the destruction
of the Motor car, which is the subject matter of the agreement here. Therefore, the security amount

received by Mr. SUCH is required to be refunded back to Mr. JHUTH.
Discharge of Contract

Ql_l_estion 10
[MTP March 18. 7 Marks]

_Grounds to Discharge Contract. [MTP April 19. 7 Marks]

:-A'nswer;
n of law which may be

e
f‘ Contract may be discharged either by an act of parties or by an operatio

: herat&d as follows:

Sl Page | 75
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ion of subject matter (c) The non-existence or ol
declaration of war (Section 56). |

time: A contract should be performed within a specific peﬁ?ﬁd R

et 1963, If it is not performed the party is deprived of reme

cur by death of the promisor, by insolvency ete.

: by operation of law: It may oc y

of contract may be actual breach of conl
defaults in performing his part of the contract
reach thereof. When on the other hand, a person
me for its performance has arrived, he is deemed

by breach of contract: Breach
: ry breach of contract. If one party
" due date, he is said to have committed b
repudiates a contract before the stipulated ti
have committed anticipatory breach. If one of the parties to a contract breaks the promi
party injured thereby, has not only a right of action for damages but he is also discharged fi

performing his part of the contract (Section 64). ol

(7)A promise may dispense with or remit, wholly or in part, the performance of the promise H
to him, or may extend the time for such performance or may accept instead of it any sati-sfaaﬁiéﬁ
he thinks fit. In other words, a contract may be discharged by remission. (Section 63). §

! . |
. (8)When a promisee neglects or refuses to afford the promisor reasonable facilities for 'thq4
performance of the promise, the promisor is excused by such neglect or refusal (Section 67).

Miscellaneous Question

Qnestion 11

What will be rights with the promisor in followi
h : wing cases? Explain with :
| (@) Mr. X promised to bring back Mr. Y to life again. e e

(b) A agreed to sell 50 kgs of a

3L A pple to B. The load : " _

riots in between reached A on 19" March. oaded truck left for delivery on 15™ March but du& o
i

n h

-

CS LLM Arjun Chhabra
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Mo: 62 62 62 143 8/955252 143 8



CS LLM Arjun Chhabra
(Law Maven)
Mo: 62 62 62 143 8 / 9552 52 1438

) Abhishek entered into contract of import of toys from China. But due to disturbance in the relation

of both the countries, the imports from China were banned. [RTP May 21] [RTP Nov 22}
(oS

Answer:
(a) The contract is void because of its initial impossibility of performance.

(b) Time is essence of this contract. As by the time apples reached B they were already rotten. The

contract is discharged due to destruction of subject matter of contract.

(¢c) Such contract is of personal nature and hence cannot be performed due to occurrence of an event

resulting in impossibility of performance of contract.

discharged without performance because of subsequent illegality nature of the

(d) Such contract is
contract.

"D



] each of contract oceurring ‘before the t .
promisor refuses altogether to perform his promi
“even before the time for performance has arrived, it is

e Indian Contract .Ac't, 1872 deals with anticipatory breach of contract and pro
en a party to a contract has refused to perform or disable himself from perfo

X y £ - . 3 ‘n'
e in its entirety, the promisee may put an end to the contract, unless he has signified,
r conduct. his acquiescence in its continuance.”

II
| Effect of anticipatory breach: The promisee is excused from performance or from further |
| performance. Further he gets an option: l

|
- (1) To either treat the contract as “rescinded and sue the other party for damages from breach of |
contract immediately without waiting until the due date of performance; or |

|

|
| (2) He may elect not to rescind but to treat the contract as still operative, and wait for the time of ;
' performance and then hold the other party responsible for the consequences of naﬁ- |
_perfarm'anc?. But in this case, he will keep the contract alive for the benefit of the other paﬁy 1 1
B e s ot oneconsieraon, may
l.{ ___may have the effect of discharging the contract ’ T e o

g ;

| Compensation for loss or damage caused by breach of contract [See |
| : 73] \

8S. [Module Back Question] ' A8

ng to determination of compensation, on breach of contract,
Ontract Act, 1872 [RTP Nov 19]




of the Indian Contract Act, 1872 provides for consequences Bf
to it, when a contract has been broken, the party who suffers by such breach i

from the party who has broken the contract, compensation for any |

.3 "__; A or ey I
"’  » Which the parties knew when they made the contract, to be likely to result from the breach ;
| ofit Akt

I

| It is further provided in the explanation to the section that in estimating the loss or damage from
| abreach of contract, the means which existed of remedying the inconvenience caused by the
| non- performance of the contract must be taken into account.

: |
& g clusion

Applying the above principle of law to the given case, M Ltd. is obliged to compensate for the
.los_s“éf Rs. 1.25 lakh (i.e., Rs. 12.75 minus Rs. 11.50 = Rs. 1.25 lakh) which had naturally
;

| arisen due to default in performing the contract by the specified date.
by Regarding the amount of compensation which Shanti Traders were compelled to make to

= '] lwf;_aZ--’e‘nith Traders, it depends upon the fact whether M Ltd., knew about the contract of Shanti
i,

I » I|'

" Traders for supply of the contracted machinery to Zenith Traders on the specified date. If'.-f.o, |
| Mudi i i : ation which Shanti Traders had to pay to Zenith |
1 M Ltd is also obliged to reimburse the compensatio : |
| Traders for breach of contract. Otherwise, M Ltd is not liable.




above i.c., Point 1 and Point 2. P
¢ case on this point is “Hadley v. Baxendale” in which it was decided bythe
| the special circumstances under which the contract was actually made were communica
. gl'amnffto the defendant, and thus known to both the parties to the contract, the damagg‘s
| from the breach of such contract which they would reasonably contemplate, would be the :
| of injury which would ordinarily follow from the breach of contract under these special
| circumstances so known and communicated.
| In_the instant case
‘X’ had intimated to ‘Z’ that he was purchasing water bottles from him for the purpose
performing his contract with *Y’. Thus, ‘Z’ had the knowledge of the special circumstanc
Therefore, ‘X’ is entitled to claim from ‘Z’ Rs. 500/- at the rate of 0.50 paise i.e., 1000 water
x 0.50 paise (difference between the procuring price of water bottles (Rs4.50) and contra
selling price to “Y” i.e (Rs.5) being the amount of profit *X’ would have made by the performance |
of his contract with ‘Y.
If “X° had not informed ‘Z> of ‘Y’s contract

Then the amount of damages would have been the difference between the contract price (Rs. 45ﬂ)|
L

| and the market price (Rs. 5.25) on the day of default. In other words, the amount of damages would |
be Rs. 750/- (i.e. 1000 water bottles x 0.75 paise). 1

‘Related Question: Seema was running a boutique in New Delhi. She has to deliver some cloth ' I—
her friend Kiran who was putting up an exhibition at Mumbai. Seema delivered the sewing machine |
and some cloth to a railway company to be delivered at a place where the exhibition was to be held: :—
| Seemaexpected to earn an exceptional profit from the sales made at this exhibition however she |
| dld not _bnn_g this fact to the notice of the railway’s authorities. The goods were delivered at the |
 place after the conclusion of the exhibition. On account of such breach of contract by ra.ifv‘”fﬁ'i

| authorities, can Seema recover the loss of ' TP May
hi - profits under the Indian Cont 2 [RTP May |
22] [MTP Nov 22 - 6 Marks] ian Contract Act, 18727 [ !




and such damages are recoverable only when t

knowledge of the defendant. If no special notice is g en,
‘the ordinary damages. '

ven case, Seema was to earn an exceptional profit out of the sales made at the exhib
ver she never informed about it to the railway authorities. Since the goods were de e
the conclusion of the exhibition, therefore Seema can recover only the losses arising ﬂrﬂﬁ« A
course of business. Since no notice about special circumstances was given to railways |
rities, she could not recover the loss of profits. iR
ted Question: Mr. Murti was travelling to Manali with his wife by bus of Himalya Travels m ;
Due to some technical default in the bus, the driver has to stop the bus in a mid way megld 1
ht. Driver advised the passenger to get the shelter in nearest hotel which was at a distance of |
one kilometre from that place. The wife of Mr. Murti caught cold and fell ill due to being
d to get down and she had to walk in cold night to reach hotel. Mr. Murti filed the suit against

: ﬁi‘malya Travels Pvt. Ltd. for damages for the personal inconvenience, hotel charges and medical
| treatment for his wife. Explain, whether Mr. Murti would get compensation for which he filed the |

{suif? [MTP May 22 - 4 Marks]

that when a contract has been broken, the party

- |who suffers by such breach is entitled to receive, from the party who has broken t%ne contract,
compensation for any loss or damage caused to him thereby, which naturally arose in the usual |
urse of things from such breach, or which the parties knew, when they made the contract, 10 be |
y to result from the breach of it. But such compensation is not to be given for any remote and

irect loss or damage sustained by reason of the breach.

on 73 of Indian Contract Act, 1872 provides

the suit against Himalya Travels Pvt. Ltd. for damages for the |

¢ instant case, Mr. Murti filed Is Pv
d medical treatment for his wife.

nal inconvenience, hotel charges an

sions and facts of the case, it can be said that Mr. Murti can claim |

ok basis of above provi clain
: el charges but not for medical treatment for his

for the personal inconvenience and hot
ause it is a remote or indirect l0ss.
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damages of - -
ence and disappointment plus £263 special damages for the cancellz

lephone calls to notify guests of the changed venue.

Quantum Meruit

| Question 3

What do you mean by quantum Meruit and state the rules relating to such contracts. [RTP May 20]

Answer:
1. Meaning: Quantum Meruit means as much as is merited (earned). -8
2. Quantum Meruit - Exception to Normal Rule: |

ik
(a) Unless a party has performed his promise in full, he cannot claim performance from the |
8|

other party. ,I

(b) To this rule, there are certain exceptions based on "Quantum Meruit". '
(¢) When a person has done some work under a contract. and other party either - (i) repudiates. ,'

the Contract, or (ii) some unexpected event happens making further performance of

contract impossible, then the party who performed the work. can claim remuneration for 1
work done.

3. When and to whom right arises?

(a) The Original Contract must have been discharged, by the breach of a party by non- |

performance. If the Original Contract exists. the aggrieved party can resort to damages, he
cannot claim quantum meruit remedy. |

(b) The Right to sue on Quantum Meruit lies with the party who is not at fault, i.c. who has I
performed his part of the Contract.

. page | 82
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[Sec.74]

dat damage is a genuine pre-estimate of compensation of damages for certain :
h of contract whereas Penalty on the other hand is an extravagant amount stipulated :
unconscionable and has no comparison to the loss suffered by the pmi'e-g*’,.: Explain the &

nent by differentiating between liquidated damages and penalty with reference to pro
¢ Indian Contract Act, 1872. [Module Back question] [RTP May 21] [May 22 —6 M_grgsj 18

] || B |
_estimate of compensation of damages for certain anticipated |
s to avoid at a later date detailed |

dated damage is a genuine pre
of contract. This estimate is agreed to between partie
culation and the necessity to convince outside parties.
t stipulated and is clearly unconscionable and

<ol

on the other hand is an extravagant amoun

uffered by the parties.

¢ a contract has been broken, if a sum is named in the

“as the amount to be paid in case of such breach, or if the contract contains any other

ion by way of penalty, the party complaining of the breach is entitled, whether or not actual
or loss is proved to have been caused thereby, to receive from the other party who has |

the contract, a reasonable com pensation not exceeding the amount so named, or as the case

the penalty stipulated for.

1o comparison to the loss s
of Section 74 of the Act “wher

anation_to Section 74 )
of default may be a stipulation by way of penalty.

¢ the sum payable on breach whether itis |
ears to be unreasonably high.
B -J .

__-——-_-——___________ -__._.-.._.
page |83

ion for increased interest from the date

s are empowered 10 reduc

Section 74. court
i provided the sum app

or “liquidated damages
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| ie. \?ery high
a result of breac

h lt is usuaﬂ\ a

sum, to ensure performance o

The mtentmn for I1qu1datcd damages is
n| the recovery of damages that might
| arise due to breach.

The intention for penalty ls 'ta;_-
performance of a Contract. Performane:
better than paying penalty. It
deterrent to avoid performance.

{| 3. Basis for

An amount becomes Liquidated
Damages, if it is found that the parties
to Contract conscientiously tried to
make a pre-estimate of loss which
might happen to them if there is a

Rreach of cantract

Classi-
fication

sole object of coercing the offending p:
perform the Contract, which is not §
proportion to the loss.

A contracts with B to deliver
possession of a house under
construction within a period of 6
months, failing which he would pay
the monthly rental of B. The monthly
rental payable by B for A partakes the
character of liquidated damages.

4. Example

P contracts to deliver 50 Units of a F
Engine to Q on a stipulated day, failing w
he shall pay 5 Lakhs. Neither the price of|
Engine nor loss on failure of delivery would{
amount to T 5 Lakh. Hence it is a penalty.

Specific Performance

Question 5

I -
A & B entered into a contract to supply unique item, alternate of which is not available in

[ market. A refused to supply the agreed unique item to B. What directions could be given by the

L for breach of such contract? [Dec 20, 2 Marks] [RTP May 21]




Vindictive or Exemplary damages

tion 6 Give the circumstances as to when “Vindictive or Exemplary Damages” may he
or breach of a contract. [RTP — Nov 22]

tive or Exemplary damages
e damages may be awarded only in two cases:
for breach of promise to marry because it causes injury to his or her feelings; and

| for wrongful dishonour by a banker of his customer’s cheque because in this case the injury
0 wrongful dishonour to the drawer of cheque is so heavy that it causes loss of credit and




contracts to pay B 10,000 if B's house is burnt. This is a Contingent
Contracts 0 'I.n.suraﬂce,. indemnity and guarantee. '

—

ssentials of a contingent contract -~
act would depend upon the happening or-ng

'E"{&} The performance of a contingent contr _
| ; e condition may be precedent or subsequ

happening of some event or condition. Th
“B” if it rains on first of the next month.

Example: ‘A’ promises to pay | 50,000 to
(b) The event referred to, is collateral to the contract. The event is not part of the contrac

event should be neither performance promised nor a consideration for a promise.

(c) The contingent event should not be a mere ‘will’ of the promisor. The event sho
contingent in addition to being the will of the promisor.
Example 1: If A promises to pay B Rs. 100,000, if he so chooses, it is not a contingent con
(In fact, it is not a contract at all). However, where the event is within the promisor’s willb
merely his will, it may be contingent contract.

Example 2: If A promises to pay B Rs. 100,000 if A left Delhi for Mumbai on a particular day, I
a contingent contract, because going to Mumbai is an event no doubt within A’s will, but is
merely his will. -
(d) The event must be uncertain. Where the event is certain or bound to happen. the contrac
due to be performed, then it is a not contingent contract. .
E};?nmptl;; ;t;;Zi:d ‘;:aseml::is agléricultural land to.‘Et' after obtaining the necessary penm
. forma]itiés R Ifro course, the permission was generally granted on the fulfil
e lo : eld that the contract was not a contingent contract as the gra
N e Pmmsmn by the collector was almost a certainty.
-Ec-l_;gted Question: Explain the meaning of “Contingent Contracts’ and state the rules r&laﬁﬂﬁ

54

[ such contracts. [MTP Oct 20 - 5 Marks] [July 21 — 7 Marks] [RTP May 22 — 7 Marks] it

q,,x']r.‘:
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are

¢ explained below

T
T T WSS

Enforcement

3 ::.: e 3

Example

e Cannot be enforced by law

horse if A survives C. This cannot be
enforced by law unless and until C d j
A's life-time.

Happening of
an Uncertain
Future Event
[Sec.33]

g_ ‘Happening .of ;2:3]?; a‘:rll:;‘til such an event| ¢ A makesa contract with B to sell a horse
1 ﬂﬂ gpgqrtaln PP . to B at a specified price, if C, to whom the | |
‘Future E;rent e Where the event becomes horse had been earlier offered, refuses to | |
[Sec.32] impossible, such contracts buy. Contract cannot be enforced by law, | |

become void. unless & until C refuses to buy the horse. |
e A contracts to pay B a sum of money ||
when B marries C. C dies without being | |
married to B. Contract becomes void. |

Non-

Can be enforced when the happening
of that event becomes impossible,

and not before.

A agrees to pay B a sum of money if a certain
ship does not return. The ship is sunk. Contract
can be enforced when the ship sinks.

Happening of
a Specified
Uncertain
Event within

Becomes void if -

at the expiry of time fixed, such
event has not happened, or

the time fixed, such

A promises to pay B a sum of money if a
certain ship returns withina year. The Contract
may be enforced if the ship retums_wi:thin the
year, and becomes void, if the ship is burnt
within the year.

=

e

A promises 10 pay B a sum of money ‘Tfh a
ertain ship does not return within a year. 10€

Maven)

afixed time | o before ‘ .
[Sec.35] event becomes impossible.
{[, Non- Can be enforced by law -
:' h:l)spenl.r;g gf e when time fixed has expiredand
| U:nl::i?:alii such event has not happened. Of
LLM Arjun Chhabra

626262 143 8 /9552521438

C .. -
Contract may be enforeed if the ship does not

page | 87




Sl

er | afterwards marry B.

R i | « A agrees to pay B € 1,000 if two
g ‘?bt | Void, irrespective of whether or not straight 11?5"%2?5 uld enclose a =
Pt 'Y€ | the parties know of the impossibility Adresentis .

A agrees to pay B X 1,000 if B will m
A's daughter C and C was dead at the
of the agreement. Agreement is void.

IRE et . |
‘_' . ”[Si?;;] of the event, at the time of entering | 4
( i et s into the agreement.

 Related Question: PQR, a hospital in Delhi. recruits Dr. A, on contract basis for a period of 3 mo
| The hospital management promises to pay Dr. A, a lumpsum amount of Rs. 1,00,000 if Dr. A te
positive for noval corona virus (Covid 19) during the contract period of 3 months. !

Identify the type of contract and highlight the rule of enforcement. Also, what will happen if Dr. A

does not contract Covid 19. [RTP Nov 21]
)

Answer:
I. Section31 of the Indian Contract Act, 1872 provides that A contract to do or not to do something,

if some event, collateral to such contract, does or does not happen™ is a Contingent Contract.

2. Section 35 says that Contingent contracts to do or not to do any thing, if a specified uncertainevenﬁl:
happens within a fixed time, becomes void if, at the expiration of time fixed. such event has not
happened, or if, before the time fixed. such event becomes impossible.

3. In the instant case, the contract between POR hospital & Dr. A isa Contingent Contract becall-iﬁ'f

the promisor. PQR hospital need to perform his obligation of paying Dr. A, the lumpsum amount

of * 1,00,000, only if he contracts with Covid 19 within a span of 3 months. j|

4. In Case, if Dr. A does not contract Covid 19. then the contract stands void automatically.

iy T3
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| (¢) Obligations of a person enjoying benefits under no

h

mtywﬂha in respect of mode of ci

- out it has little or no affi
based on the doctrine that a person shall not be allowed to
.xpense of er. The salient features of a quasi-contract are:
It does not arise from any agreement of the parties concerned but is imposed by law.
2. Duty and not promise is the basis of such contract. 3
3, The right under it is always a right to money and generally though not always to a liquidated |
sum of money. _ |
4. Such a right is available against specific person(s) and not against the whole world.\
5. A suit for its breach may be filed in the same way as in case of a complete contract.

| Related Question: Explain the meaning of ‘Quasi-Contracts.” State the circumstances which are
identified as quasi contracts by the Indian Contract Act, 1872. [RTP Nov 19] CS LLM Arjun Chhabra

(Law Maven) Mo: 62 62 62 143 8

| Answers:

Meaning of Quasi Contract: Same as above

Circumstances which are identified as quasi contracts by the Indian Contract Act, 1872:
(a) Claim for necessaries supplied to persons incapable of contracting (Section 68): If a person,

incapable of entering into a contract, or anyone whom he is legally bound to support, is supplied by

another person with necessaries suited to his condition in life, the person who has furnished such

supplies is entitled to be reimbursed from the property of such incapable person.

 Example: A supplies B, a lunatic, or a minor, with necessaries suitable to his condition in life. A is

entitled to be reimbursed from B's property.

(b) Payment by an interested person (Section 69): A person who is interested in e
‘which another is bound by law to pay, and who therefore pays it, is entitled to be re
other.

yment of money
imbursed by the

n-gratuitous act (Section 70): Where a person

l@ﬁﬁﬂl}’docs anything for another person, or delivers anything to him. not intending to do so

page | 89
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lﬂd:ann-- ct, 187
hem into his aus‘tody is subject to same res

il
KL

man of ordinary prudence would take

" to take proper care of the property as R
no right to appropriate the goods and , ,E |

P ﬁ") to restore the goods if the owner is found. N 3 I8
" | (e) Money paid by mistake or under coercion (Section 72): "A person to whom money as been pai w
3 Ianythmg delivered by mistake or under coercion, must repay or return it". | | |
Example: A and B jointlyowe % 1,000to C. A alone pays the full an?fnmt to-C and B not knowing this | .
fact, pays % 1.000 again to C. C is bound to repay the amount to B. (n)-A Railway Company l:efuses-ta
deliver certain goods to the Consignee except upon payment of an lll'egal c-harge for carriage. The |
Consignee pays the sum charged in order to take delivery of goods. He is entitled to recover so much |
of the charge as was illegally excessive.

Related Question: What is meant by Quasi-Contract? State any three salient features of a quasi- contract
as per the Indian Contract Act. 1872. [Dec 21 — 5 Marks]

Answer:
Meaning of Quasi Contract: Same as above

Salient features of quasi contracts:

(2) In the first place, such a right is always a right to money and generally, though not always, t0 a
liquidated sum of money.

(b) Secondly, it does not arise from any agreement of the parties concerned. but is imposed by the law.
and .

| (¢) Thirdly, it is a right which is available not against
_bersons only, so that in this respect it resembles

all the world, but against a particular personor
a contractual right.




i {ﬁ) ‘What is the maximum amount- of money that can be recovered by Mr. M?

| () Will Mr. M succeed in filing the suit to recover money? Elaborate the related prov 4

(iii) Shall the provisions of the above act also apply to the medical treatment given to the |
grandmother? [Nov 22 - 6 Marks] AT

| Answer:
.' (1) Claim for necessaries supplied to persons incapable of contracting (Section 68 of the Indian Contract
__Ar,t, 1872): If a person, incapable of entering into a contract, or anyone whom he is legally bound to
support, is supplied by another person with necessaries suited to his condition in life, the person who
has furnished such supplies is entitled to be reimbursed from the property of such incapable person.

In the instant case, Mr. M supplied the food and other necessaries to Mr. Y (who losthis mental balance) |
and Mr. Y’s grandmother (incapable of walking and dependent upon Mr. Y). hence, Mr. M will succeed

in filing the suit to recover money.
(ii) Supplier is entitled to be reimbursed from the property of such incapable person. Hence, the
maximum amount of money that can be recovered by Mr. M is Rs. 15 Lakhs and this amount can be |

recovered from Mr. Y’s parent’s jewellery amounting to Rs. 4 Lakhs and rest from the house of Y's

Parents. (Assumption: Y has inherited the house property on the death of his parents)

(ifi) Necessaries will include the emergency medical treatment. Hence, the above provisions will also
apply to the medical treatment given to the grandmother as Y is legally bound to support his |

grandmother.
Related Question: P left his carriage on D’s premises. La _
due from D. P paid the rent and got his carriage released. Can P recover the amount from

ndlord of D seized the carriage against the rent
D? [Back

[ question of module] [RTP June 23]
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' Question: X found :

e the same to the manager of the re
- the ue owner could not be found. He handed over
" ltﬂl the true owner is found. After a week he went back to the restaurant to enquire abgut tﬁe Wa

| anage d not belong to him.
‘The m r refused to return it back to X, saying that it di
In the light of the Indian Contract Act, 1872, can X recover it from the Manager? [Nov 19, 4 }

J [RTP Dec 23]

| Answer:
Provisions same as above as given under section 71 ]
In the light of the above provisions, the manager must return the wallet to X, since X is cntltledt@

retain the wallet found against everybody except the true owner.

Related Question: A, a gold dealer, regularly pays sales tax as per law. Subsequently, the
government lowers down the tax rate. Without knowing this new law, A continues to pay the sales |
tax on higher rates. On becoming aware that the rate has been lowered down. he claims the excess |

payment from the government.

Answer:

Deemed Quasi Contract

Money paid by mistake or under coercion (Section 12):
or anything delivered by mistake or under coercion. must repay or return it".
In this case, A can claim the recovery of excess payment under Section 72 of the Indian Contract
Act.

Related Question: A insured his goods with an insurance company against the risk of fire only.
After sometimes, the goods were stolen from the godown, and A claimed the amount from the
insurance company. The insurance company paid the amount under the mistake that goods had
been destroyed by a peril insured against. On knowing that the goods were not insured against
theft', the insurance company claimed the refund of money from A. =

"A person to whom money has been paid

Answer:

Deemed Quasi Contract
Money paid by mistake or under coercion (Section 72): "A person to whom money has been paid
or anything delivered by mistake or under coercion. must repay or return it",

In this case, the money Could be recovered by the insurance company under Section 72. |
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'plis'hm ent of purpose.
161 Bailee’s responsibility
n goods are not duly
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Fou xx r
Discharge
surety by act of creditor.

K\l.IE'L"l"\ not

discharged when creditor

gives time to third person.

70 Bailee's right of

lien.

Sec 16 Agent

concealing fact & acting

dishonestly.

Sec. 237 . Agency. by
estoppel.

Agency by legal
presumption.

holder
Guarantee
contract that creditor shal
acton it until co-surety joins.
Liability of surety is
CO extensive.
Bailment.
Duty of bailor to
compensate for faulty goods.
Bailee liable for
negligence.
Definition of pledge
pawn etc & characteristics
Minor as agent
Authority in an
emergency
s Agen's duty
whlle appomtmg Sub agent.
~ Agreement void.




v Sec 198 Knowledge requisite.
for valid ratification, ]

¥ Sec 200 Ratification of
unauthorized act cannot injure
third person.

v Sec 202 Agency coupled with
interest.

¥ Sec 211 Business according to
principals’ direction.

v Sec 226 & 228 When agent

exceeds its authority.
30 Agent not liable.

W Sar 3
SEC

Define ‘Contract of Indemnity” as per the Indian Contract Act. 1872. What are the parties to a contract

of indemnity? Give an example to explain the contract of indemnity.

A
LANSWeEr

According to Section 124 of the Indian Contract Act. 1872, a contract by which one party promisesto

save the other from loss caused to him by the conduct of the promisor himself, or by the conduct of any
other person, is called a "contract of indemnity."

!hcrc are two parties in this form of contract, The party who promises to indemnify/ save the other party
from loss is known as ‘indemnifier’. w here as the party who is pron

1ised to be saved against the [0ss 15
known as “indemnified’ or indemnity holder.
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| authorised him to compromise the suit.

@a
mt%nu‘avene the erders of the promxsor and acted as it would have been prudentfe)rhlm to :if:.t_

| absence of any contract of indemnity, or if the promisor authorised him to bring or defend the suit. |
(3) all sums which he may have paid under the terms of any compromise of any such suit, if the |
| compromise was not contrary to the orders of the promisor, and was one which it would have been
| prudent for the promisee to make in the absence of any contract of indemnity, or if the promisor

Section 125 is by no means exhaustive, which deals only with his rights in the event of his being sued.
The indemnity holder has other rights besides those mentioned above. If he has incurred a liability and |
that liability is absolute he is entitled to call upon his indemnifier to save him from that liability and ta

pay it off.

Contract of Guarantee

Question 1C
Define contract of indemnity and contract of guarantee and state the conditions when guarantee is

considered invalid?

|_ii.  creditor obtained any guarantee by means of keeping silence as to material circumstances.

Answer
Section 124 of the Indian Contract Act, 1872 says that “A contract by which one party promises to save

the other from loss caused to him by the conduct of the promisor himself, or the conduct of any perso

is called a “contract of indemnity”.

Section 126 of the Indian Contract Act says that “A contract to perform the promise made or discharge
liability incurred by a third person in case of his default.” is called as “contract of guarantee”,
The conditions under which the guarantee is invalid or void are stated in section 142,143 and 144 of

the Indian Contract Act are:
i.  Guarantee obtained by means of misrepresentation.
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Ganesh and asked him to clear the dues of Manish. m@wi‘;' i
grounds: firstly, that there was no consideration in the contract of guarantee ar

is a minor and therefore on both the grounds the contract of guarantee s not valid.

| Referringto the relevant provisions of the Indian Contract Afft, 1'372= decidé, w};f?::: ﬂ.:_?
Mr. Ganesh, (the surety) is tenable? Will your answer differ in case both Manis princi;
‘and Mr. Ganesh (the surety) are minors?

Answer

(i)  Whether the contention of Mr, Ganesh (the Surety) is Tenable?
In the light of the given facts in the question, the guarantee was given by Mr. Ganesh (the surety)
Sohel that he would pay the dues in case Mr. Manish (the Principal Debtor) fails to pay the am
However, later on it was contended by Mr. Ganesh that there was no consideration in the contrac
guarantee and also that Manish is a minor and therefore the contract of guarantee is not valid. B
As per the provisions of Section 127 of the Indian Contract Act, 1 872, anything done, or promise made, |

for the benefit of the principal debtor, may be a sufficient consideration to the surety for giving the
guarantee.

In the given case, Mr. Ganesh has provided guarantee to Mr. Sohel for the benefit of Mr. Manish which |
will be treated as sufficient consideration even though there is absence of direct consideration. In other

words, a guarantee without consideration is void, but there is no need for a direct consideration between
the surety and the creditor.

Regarding the contention that Manish is a minor and therefore, the contract of guarantee will be invalid

, the capability of the principal debtor (being a minor) does not affect the validity of the |
agreement of the guarantee, "

In‘ view of the above, it can be concluded that the contention of Mr. Ganesh is not tenable.
(1)) In case both Manish (the principal debtor) and Mr.,

The answer wil] differ in case both Manis

minors. In such a Situation, the agreement will be treated

Ganesh (the surety) are minors:

.'l . . . - s
L 81Ve guarantee even with g claim for necessities.
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= qjﬁwmmvmms of section 128 of the Indian Contract Act, 1872, the liabilit
| extensive with that of the principal debtor, unless it is otherwise provided by the contract. |

R
e
ad M
I

words, the surety is liable for all those amounts, the principal debtor is liable for.

)
SO Ry, |

| 'I In i;he-.g‘iyen question, before Mr. Raman makes the payment (on default of Mr. Salil), the father o |
| Salil paid Rs. 20,000 to Mr. Pooran on behalf of his son. Unaware of the payment of[{ggg;gm; Mr.
el o

Raman paid the full amount to Mr. Pooran.

The liability of Mr. Raman (surety) is co-extensive with that of Mr. Salil (principal debtor). As the father |
of Mr. Salil made payment of Rs. 20,000 on Salil’s behalf, Mr. Raman is liable only for Rs. 80.000 to .
Mr. Pooran (creditor). Mr. Raman made the full payment without the knowledge of facts;Tﬁeﬂ;foté-,-:ﬁE.',

can claim the refund of Rs. 20,000 from Mr. Pooran. I o

Question 1F
Satya has given his residential property on rent amounting to Rs. 25,000 per month to Tushar. Amit

became the surety for payment of rent by Tushar. Subsequently, without Amit's consent, Tushar agfeed 1 -I

Satya. After a few months of this, Tushar defaulted in paying the rent.
ng to the provisions of the Indian Contract

to pay higher rent to
(i) Explain the meaning of contract of guarantee accordi

At 1872.
(i)  State the position of Amit in this regard

Answer
i, Contract of guarantee: Same as above
Three parties are involved in a contract of guarantee:
Surety-person who gives the guarantee,
Principal debtor- person in respect of whose
Creditor- person to whom the guarantee is given

default the guarantee is given,

f the Indian Contract Act, 1872, where there is any
he principal debtor and creditor without surcty_’s

ii.  According to the provisions of section 133 0
' | variance in the terms of contract between I
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« VU redd
Contract of Indemnity Contract of Guarante:
“There are only two parties namely the
indemnifier [promisor] and the
- Iy indemnified [promisee]. witai Sl
; 'Natu?e of liability | The liability of the indemnifier is | The liability of the .s'ure_ty_ 13
. primary and unconditional. secondary and qundlltlonai as
the primary liability is that of |
i the principal debtor. s
,'Ill Time of liability | The liability of the indemnifier arises | The liability arises only on the
; only on the happening of a contingency. | non performance of an existing |
' promise or non-payment of an |
existing debt. 13
|J Time to act The indemnifier need not act at the | The surety acts at the requestof | |

principal debtor and surety. !:.__ ||

['

i | Parties to the contract

b

J request of indemnity holder principal debtor. i |
Right to sue third | Indemnifier cannot sue a third party for | Surety can proceed against
' party loss in his own name as there is no principal debtor in his own

privity of contract. Such a right would right because he gets all the
arise only ifthere is an assignmentinhis | right of a creditor after

favour, discharging the debts.
Purpose Reimbursement of loss For the security of the creditor
Competency to All partiées must be competent to| In the case of a contract of
contract contract

guarantee, where a minor is a

principal debtor, the contract is
still valid,

Question 1

(2 major). Paul did not pay for
becaurse the contract entered wi

the mobile. The mobile dealer demanded the payment from Mr. Jack *
th Paul (minor) is void. Mr. Jack argued that he is not liable to pay th@ _.
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I.H Mﬂw.two instalments. Abhishek (guarantor) paid the 13th and 14th instalments but then he revoked

| be revoked by the surety as to future transactions by notice to the creditors. Once the guarantee is
| revoked, the surety is not liable for any future transaction however he is liable for all the transactions

Motor Ltd. agreed to sell a bike to Ashok under hire-purchase agreement on guar
The Terms were: hire-purchase price 96,000 payable in 24 monthly instalments of 7¢ m
h. Ownership to be transferred on the payment of last instalment. State whether Abhishek is |
harged in each of the following alternative case under the provisions of the Indian Contract Aatg

(i) Ashok paid 12 instalments but failed to pay next two instalments. Alpha Motor Ltd. sued Abhishek
for the payment of arrears and Abhishek paid these two instalments i.e. 13th and 14h. Abhishek then
gave a notice to Alpha Motor Ltd. to revoke his guarantee for the remaining months.

Jmiﬁﬁfj-.m after 15th months, Abhishek died due to COVID-19.

Aﬁtmrdmg to section 130 of the Indian Contract Act, 1872, the continuing guarantee may at any time

‘that happened before the notice was given.

A specific guarantee can be revoked only if liability to principal debtor has not accrued.

Mt

(i) In the given question Ashok paid 12 instalments (out of total 24 monthly instalments), but failed to |

¢ for the remaining months. Thus, Abhishek is not liable for instalments that was made after
but he is liable for installments made before the notice (which he had paid i.e. 13thand 14th |
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ntract Act, 1872, in the absence of any contrag,
ycati continuing guarantee as to the .
the death of surety operates as a revocation of a ccmtmt ,feifate e "&bl;e_f_ e |
contra?i,ons taking place after the death of surety. ch\.rew:r;lth:e;u.n;t:g3 ein ble for th,
transac . L |
past transactions which have already taken place before the

(ii) According to section 131 of the Indian Co

. by ¢ [ _
iven question, Abhishek (guarantor) died after 15th month. This WIILO;;era etas('are\:);a.txon of
Ve 1 . . urety (1.e. ]
i o quarantee as to the future transactions taking place after t.he de'::lt C; 'Sth ¥ tl: hlSh.ek)_.
flcw“n:":ﬁeg Abhishek's estate remains liable for the past transactions (i.e. 15th month and betore)
However. -

é ty.
which have already taken place before the death of the surety _ T

Question 2B Y
Manoj guarantees for Ranjan, a retail textile merchant, foran amount of Rs. | 00,000, for which Sharmg,

the supplier may from time-to-time supply goods on credit basis to Ranjan during the next 3 months,

After | month, Manoj revokes the guarantee, when Sharma had SL“PPI ied goods on Cfédz_ij‘)‘ths- 40»?00.
Referring to the provisions of the Indian Contract Act, 1872, decide whether Manoj 15. It"L arged Tl‘?m
all the liabilities to Sharma for any subsequent credit supply. What would be your answer in case Ranjan
makes default in paying back Sharma for the goods already supplied on credit i.e., Rs. 40,0002 (4 Marks)
May 2019

JA;HS‘.’FGI‘

Discharge of Surety by Revocation: As per section 130 of the Indian Contract Act, 1872 a specific
guarantee cannot bt; rc_\'oked by the surety if the liability has already accrued. A continuing guarantee
may, at any time, be revoked by the surety, as to future transactions. by notice to the creditor, but the

surety remains liable for transactions already entered into.

As per the above provisions. liability of Manoj is discharged with relation to all subsequent credit
supplies made by Sharma after revocation of guarantee, because it is a case of continuing guarantee,
However, liability of Manoj for previous trar ns (before revocation) i.e., for Rs. 40.000 remains.

He is liable for payment of RS.40.000 to Sharma b cCause the transaction was already entered into before

revocation of guarantee.

Y advances Z a loan of R 10,000 on the guarantee of X, at an interest of | 0%. Subsequently, as Z was
having some financial problems, Y reduced the rate of interest to 7% and also extended time for
repayment of loan without the consent of X. Z becomes insol vent. Can Y sue X for recovery of amount?

6{.
AAnswer

ccordi sechinn 312 nftha o W ] . G il | .
According to section 133 ofthe Indian Contract Act, 1872, where there is am variance in the termsof
CC aAc shves = o o = i . E

ontract between the py incipal debtor and creditor without surety's consent, it would discharge the surety

in Ies It[.l “ra” llan sac J \l I I subs i =
P h f Ons ain = !_Er CC "U':‘"CL uent (8] ‘)LE\_"I variar CC
t b oS Ly | LU i dariang -
g pla S ——
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visions of section 133 of the Indian Contract Act, 1872, any ve
nsent, in the terms of the contract between the principal [debtc
ty as to transactions subsequent to the variance. In the given instance, the actua
| not in terms of the guarantee given by Mr. A. The loan amount as well as the securit reduce
| without the knowledge of the surety So, accordingly, Mr. A is not liable as a surety in case Y failed to
| repay the loan.

I?:_.-_ 1 et . =

,,_Questmn 3C

M. Chetan was appointed as Site Manager of ABC Constructions Company on a two years contractat
a monthly salary of Rs. 50,000. Mr. Pawan gave a surety in respect of Mr. Chetan's conduct. After six

months the company was not in position to pay Rs. 50,000 to Mr. Chetan because of financial
constraints. Chetan agreed for a lower salary of Rs.30,000 from the company. This was not |
communicated to Mr. Pawan. Three months afterwards it was discovered that Chetan had been doing

‘ fraud since the time of his appointment. What is the liability of Mr. Pawan during the whole duration

of Chetan's Appointment?

Answer
As per the provisions of Section 133 of the Indian Contract Act, 1872, if the creditor makes any variance

(i.e., change in terms) without the consent of the surety, then surety is discharged as to the transactions

subsequent to the change.

In the instant case, Mr. Pawan is liable as a surety for the loss suffered by ABC Constructions company
due to misappropriation of cash by Mr. Chetan during the first six months but not for misappropriations

committed after the reduction in salary.

Hence, Mr. Pawan, will be liable as a surety for the act of Mr. Chetan before the change in the terms of
.tl_:_e contract i.., during the first six months. Variation in the terms of the contract (as to the reduction
of salary) without consent of Mr. Pawan, will discharge Mr. Pawan from all the liabilities towards the

act of the Mr. Chetan after such variation.
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Qucstion 3D
‘A’ givesto ‘M’ a i
1o *S' from time to time on credit, Afterwar

sontinuing guarantee to the extent of Rs. 8,000 for the frult.s to be suppl ied by 4
continuing g ds *S* became embarrassed and without the know}edg_& (i
i 8" with fruits for ready m o
A *M® and 'S’ contract that *M” shall continue {0 supply 'S wILh ;;L::t?:i‘aminin; th:ney a_nd Py
. . an . « . o ey SQY o I E ¥ g
pa\;ncnts shall be applied to the then existing debts ht.lW;?Lll SI ‘dl'l flcas p °VI3mnof
i Ce l ide whether *A’" is liable on his gu : i b
the Indian Contract Act, 1872, decide whether *A e

.‘\IIS“'&‘I' . e
rarignce in terms ol contraci:
ischarge of surety by variance in terms o0 uf .
Discharge ¢ a5 tion is based on the provisions of the Indian Contract Act, 1873 =
The problem asked in the question 1s base

contained in Section 133. The section provides that any variance made W”L‘F’”ththe 5““:)’ S consent
v . - : i : ] : v¢3
the terms of the contract between the principal debtor and the creditor, discharges the surety as ¢

transactions subsequent to the variance

In the given problem, ‘M’ and *S’ entered into arrangement by C“lefi“g_imo RN cont‘ract Withou
knowledge of the Surety “A°. Since, the variance made in the contractis wnhiout the su%‘etySCO.Hseﬂtin
the existing contract, as per the provision, ‘A’ is not liable on his guarantee for the fruits supplied after
this new arrangement. The reason for such a discharge is that the surety agreed to be liable for a contract
which is no more there now and he is not liable on the altered contract because it is different from the
contract made by him. .
Queaﬁﬁm: 3E
Mr. Shashank, is employed as a cashier on a monthly salary of * 10,000 by XYZ bank for a period of
three years. Yash gave surety for Shashank’s good conduct. After nine months, the financial position of
the bank deteriorates. Then Shashank agrees to accept a lower salary of * 5,000/- per month from Bank.
Two months later, it was found that Shashank has misappropriated cash since the time of his
appointment. What is the liability of Yash? Decide your answer in reference to the provisions of the
Contract Act, 1872.

Answer

According to section 133 of the Indian Contract Act, 1872, where there is any variance in the termsof
contract between the principal debtor and creditor without surety’s consent, it would discharge the surety
in respect of all transactions taking place subsequent to such variance. R
Thus, if the creditor makes any variance (i.e. change in terms) without the consent of the surety, then
surety is discharged as to the transactions subsequentto the change. In the instant case Yash is liableas
a surety for the loss suffered by the bank due to misappropriation of cash by Shashank during the first
nine months but not for misappropriations committed after the reduction il.l salary,

(j uestion 3F

Em—

Mr. Ram was employed as financer in "Swaraj Ltd" on the surety of his good conduct. given by M.
Janak, a good friend of the director of the company. Mr, Ram was kept on the salary of Rs. 45.000 per
month: After'3 veare 1ha - R ! ) . .
‘——EM_______WWW\ went into losses and so company decided for the cost cutting by
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-;'Eﬁkiﬁg'g_p'iacje subsequcnt_ to such variance.
f_&r_;_‘l.]owihg is the answer in the light of the above provision:

(i) In case where, Mr. Ram has manipulated the funds of the company since the time of his |
appointment. In this case Mr. Janak is liable as a surety for the loss suffered by the Swaraj Company
due to manipulation of the funds by Mr. Ram during the three years of his service.

(ii) In case where, Mr. Ram has manipulated the funds of the company since from few months before
when he accepted to continue the job on lower salary. In this case, variance in the terms of the |
contract (i.c., to work on lower salary) was made without surety's consent. For all the transactions
taking place subsequent to such variance. shall discharge the surety for the loss suffered by the

Swaraj company.

Discharge of surety by act of creditor

Question 4A

Explaining the provisions of the Indian Contract Act, 1872, answer the following:
A contracts with B for a fixed price to construct a house for B within a stipulated time. B would supply the
necessary material to be used in the construction. C guarantees A’s performance of the contract. B does not supply

the material as per the agreement. Is C discharged from his liability?

Answer
According to Section 134 of the Indian Contract Act, 1872, the surety is discharged by any contract
between the creditor and the principal debtor, by which the principal debtor is released or by any act or

Biven case, B does not supply the necessary material as per the agreement. Hence, C is discharged from

PG e 2

omission of the creditor, the legal consequence of which is the discharge of the principal debtor. In the

his liability.
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1 134 of the Indian Contract Act 1872 provides that the surety is discharged by a
n the creditor and the principal debtor, by which the principal debtor is released,

if principal debtor is discharged surety will also be discharged.

 On the basis of provisions and facts of the case. it is clear that on assigning his property to ¢
‘Mr. Amit is released from his liability against his creditors including Mr. Sanjeev. Now, by fol
the provisions of section 134, as Mr. Amit (principal debtor) is released, Mr. Pramod (surety)
discharged. Hence, Mr. Sanjeey cannot claim the payment from Mr. Pramod.

’ Question 4C

Explaining the provisions of the Indian Contract Act, 1872, answer the following: &
ot

C, the holder of an over due bill of exchange drawn by A as surety for B, and accepted by B, contracts |

with X to give time to B. Is A discharged from his liability? , l',: f
- 2.:

-

ABSW’BI’

According to Section 136 of the Indian Contract Act, 1872. where a contractto give time to the principal
debtor is made by the creditor with a third person and not with the principal debtor, the surety is not|
discharged.
In the given question the contract to give time to the principal debtor is made by the creditor with X |
who is a third person. X is not the principal debtor, Hence, A is not discharged. |1

Rights of Surety |

Surety’s right to benefit of creditor’s securities |
Qnestion SA |

C' advances to 'B', 2,00,000 on the guarantee of 'A'". 'C' has also taken a further security for the same

b.qrrqwing by mortgage of B's furniture worth Rs. 2,00,000 without knowledge of 'A". C' cancel‘sf-iﬁf-"
mortgage. After 6 months 'B' becomes insolvent and 'C' 'sues “A” his guarantee.

i::ul!: ;l;e liability of'A" if the market value of furniture is worth Rs.80,000, under the Indian Contract
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" the value of the furniture i.e. Rs. 80,000 and will remain liable for balance Rs. 1,20,

Guarantee obtained by Misrepresentation

Rahul is the owner of electronics shop. Priyanka reached the shop to purchase an air conditioner whose | :
1 'pressar.should be of copper. As Priyanka wanted to purchase the air conditioner on credit, Rahul |
1demanda guarantor for such transaction. Mr. Arvind (a friend of Priyanka) came forward and gave the
of air conditioner. Rahul sold the air conditioner of a particular brand, |

s made of copper while it is made of aluminium. Neither Priyanka nor Mr. |
On being aware of the facts, Priyanka

lain with reference to the Indian |

guarantee for payment
‘misrepresenting that it i
Arvind had the knowledge of fact that it is made of aluminium.
| denied for payment of price. Rahul filed the suit against Mr. Arvind. Exp
Contract Act 1872. whether Mr. Arvind is liable to pay the price of air conditioner?

AHSWBT

As per the provisions of section 142 of the Indian Contract Act 1872, where the guarantee has been

obtained by means of misrepresentation made by the creditor concerning a material part of the
transaction, the surety will be discharged. Further according to provisions of section 134, the surety is
discharged by any contract between the creditor and the principal debtor, by which the principal debtor
is released, or by any act or omission of the creditor, the legal consequence of which is the discharge of

the principal debtor.

In the given question, Priyanka wants to purc
copper, on credit from Rahul. Mr. Arvind has given the g
air conditioner of a particular brand on misrepresenting t
aluminium of which both Privanka & Mr. Arvind were unaware. After being aware of the fa
denied for payment of price. Rahul filed the suit against Mr. Arvind for payment of price.
On the basis of above provisions and facts of the case, as guarantee Was obtained by Rahul by
resentation of the facts, Mr. Arvind will not be liable. He will be discharged from liability.

hase air conditioner whose compressor should be of
uarantee for payment of price. Rahul sold the

hat it is made of copper while it is made of
cts, Priyanka
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tion 6A "
/ > urgent need of money amounting to 3,00,000, Pawan approached Raman and asked h N
| 'money. Raman lent the money on the guarantee of Suraj, Tarun and Usha. Pawan makes
| Payment and Suraj pays full amount to Raman. Suraj, afterwards, claimed contribution from
Usha refused to contribute on the basis that there is no contract between Suraj and him.
| referring to the provisions of the Indian Contract Act, 1872, whether Tarun can escape from his|

Answer

Equality of burden is the basis of Co-suretyship. This is contained in section 146 of the Indian Cont
Act, 1872, which states that "when two or more persons are co-sureties for the same debt, or duty,
Jointly, or several ly and whether under the same or different contracts and whether with or without
knowledge of each other, the co- sureties in the absence of any contract to the contrary, are liable, as
between themselves, to pay each an equal share of the whole debt, or of that part of it which rema
unpaid by the principal debtor”

Accordingly_, on the default of Pawan in payment, Tarun cannot escape from his liability. All the
sureties Suraj, Tarun and Usha are liable to pay equally, in absence of any contract between them. |

Question 6B

;'.-répaymen't of money by D (0 K. D makes default in p
B can escape [japj| ity?




y. on the default of D in payment, B cannot escape from his liabi
3 nd  are liable to pay equally, in absence of any contract between
P o Bailment
Question 7A

 Mrs. Shriya delivered her old silver jewellery to Mr. Yash a Goldsmith, for the purpose of makmg :
asilverbowl out of it. Every evening she used to receive the unfinished good (silver bowl) to put it into I
box kept at Mr. Yash's shop. She kept the key of that box with herself. One night, the silver bowl was
stolen from that box. Was there a contract of bailment? Whether the possession of the goods (actual or

constructive) delivered, constitute contract of bailment or not?

Answer

Section 148 of Indian Contract Act 1872 defines 'Bailment' as the delivery of goods by one person to
another for some purpose, upon a contract that they shall, when the purpose is accomplished, be returned
or otherwise disposed of according to the direction of the person delivering them.

According to Section 149 of the Indian Contract Act, 1872, the delivery to the bailee may be made by
doing anything which has the effect of putting the goods in the possession of the intended bailee or of |
any person authorised to hold them on his behalf. Thus. delivery is necessary to constitute bailment.

‘Thus, the mere keeping of the box at Yash's shop, when Mrs. Shriya herself took away the key cannot
amount to delivery as per the meaning of delivery given in the provision in section 149. Therefore, in
this case there is no contract of bailment as Mrs. Shriya did not deliver the complete possession of the

| good by keeping the keys with herself.

Duty of bailor

| Queéﬁbn 7B

to Chennai. After covering half the

@) R instructed S, a transporter. to send a consignment of apples ey
listar hennai. He sold the same at half the .'

nce, Suresh found that the apples will perish before reaching C
price. R sued S. Decide will he succeed?
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i i; kept itin safe locker a
- | Was lostin a religioy
:&__En;_ﬁé_gg(:ontract Act,
LG

Problem asked in the question is based on the provisions of the Indi:'&m an‘ﬂ‘fgﬁt Aﬁt, ‘
in Section 150. The section provides that if the goods are bailed for hire, the ba
sible for such damage, whether he was or was not aware of the existence of such fau

bailed. ove provisions in the given case Suresh is respo

goods bailed. Accordingly, applying the ab . :
[ compensate Ramesh for the in juries sustained even if he was not aware of the defect in the ¢

[ Question 7C
A hires a carriage of B and agrees to pay Rs. 500 as hire charges. The carriage is unsafe, though B
unaware of it. A is injured and claims compensation for injuries suffered by him. B refuses tc :
Decide the liability of B in reference to the provisions of the Indian Contract Act, 1872.
Answer __
According to section 150 of the Indian Contract Act, 1872, the bailor is bound to disclose to the baﬁéf '
faults in the goods bailed, of which the bailor is aware, and which materially interfere with the use of

them, or expose the bailee to extraordinary risks; and if he does not make such disclosure, he iﬁf‘ o
responsible for damage arising to the bailee directly from such faults. i 18

If the goods are bailed for hire, the bailor is responsible for such damage, whether he was or was not |
aware of the existence of such faults in the goods bailed. ' "

Bailee liable for negligence | I

| Question 7D

| Ashley bails his | " _ ..
g Is jewelry with Barn on the condition to safeguard in bank’s safe locker. However, Bam ;, Il

t his residenc .
esidence, where he usually keeps his own jewelry. Aftera month all jewelry |

sriot. As i R o i
i ‘i\”h’e)’ filed a suit against Barn for recovery. Referring to pmvisionszofﬁ?t-
, State whether Ashely will succeed.
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us, ﬁT‘ta'ble to compensate Ashley for his negligence to keep jewel § resid
A and Barn agreed to keep the jewelry at the Bank’s safe locker and not at the latter’s resi lence

Unauthorised use of goods by bailee ' i

. ;é-i;ésﬁon 7E

What is the liability of a bailee making unauthorized use of goods bailed?

| Answer

Liability of bailee making unauthorised use of goods bailed:
According to section 154 of the Indian Contract Act, 1872, if the bailee makes any use of the goods
bailed, which is not according to the conditions of the bailment, he is liable to make compensation to

the bailor for any damage arising to the goods from or during such use of them.

Mixing of goods by bailee

AIISWGI'

Question 7F
Mr. Truth deposited 100 bags of groundnut in the factory of Mr. False for safe keeping. Mr. False mixed

the groundnut bags with the other groundnut bags in the factory with the consent of Mr. Truth and

consumed it to produce edible oil. |
(i) Whether Mr. Truth is entitled to claim his share in the edible oil produced under the provisions of

the Indian Contact Act, 18727
(ii) What will be the consequences in case the groundnut bags were mixed without the consent of Mr.

Truth under the above said Act?

The given question is based on section 155, 156 & 157 of the Indian Contract Act, 1872

(i) W.r.t. this part of the question, Mr. Truth deposited his ground nut bags for safe keeping in the
factory of the Mr. False. He mixed the ground nut bags of Mr. Truth with the other ground f_mt
bags lying in the factory with the consent of Mr. Truth and consumed the same for producing

edible oils.
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~ In the given case, the goods were mixed without consent of Mr. Truth, and if s._uch' mi; “
RAEE then Mr False will bear the expense of separation and the damage, if any, arisin %

However, in the light of given facts, as mixture of goods were consumed to produce oil, and s J
cannot b'e--separated and therefore Mr. False shall be liable to compensate Mr. Truth.

| Question 7G ‘ {1

Amar bailed 50 kg of high-quality sugar to Srijith, who owned a kirana shop, promising to give Rs. 2@ .
at the time of taking back the bailed goods. Srijith’s employee, unaware of this, mixed the 50 kg of |
sugar belonging to Amar with the sugar in the shop and packaged it for sale when Sri jith was away, |
This came to light only when Amar came asking for the sugar he had bailed with Srijith, as the price of |

‘ the specific quality of sugar had trebled. What is the remedy available to Amar? I

' Answer:
f According to section 157 of the Contract Act, 1872, if the bailee, without the consent of the bailor, |

: mixes th(? goods of the bailor with his own goods, in such a manner that it is impossible to separate the
goods bailed from the other goods and deliver them back, the bailor is entitled to be compensated by |
the bailee for the loss of the goods.

.In the given question, Srijith’s em ployee mixed high quality sugar bailed by Amar and then packaged
it for sale. The sugars when mixed cannot be separated, As Srijith’s employee has mixed the two kinds
of sugar, he (Srijith) must com pensate Amar for the loss of his sugar.

Duties of Bailee

Question TH
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| In the light of the said provision, Pratik shall be held liable for the destruction of goods (i.e. AC) on his |

[ Raj gives his umbrella to Manoj during raining season to be used for two days during Exammatlons.

&llawups by Kartik. PTOuS | f
. i

fmlure to return to Kartik within the reasonable time.
| Bailee's right of lien

Questlon 71

Manoj keeps the umbrella for a week. While going to Raj's house to return the umbrella, Manoj
accidently slips and the umbrella is badly damaged. Who bear the loss and why? '

Answer
It is the duty of bailee to return, or deliver according to the bailor's directions, the goods bailed without

demand, as soon as the time for which they were bailed, has expired, or the purpose for which they were
bailed has been accomplished. [Section 160 of the Indian Contract Act, 1872]
If. by the default of the bailee, the goods are not returned, delivered or tendered at the proper time, he
isresponsible to the bailor for any loss, destruction or deterioration of the goods from that time. [Section
161]

In the instant case, Manoj shall have to bear the loss since he failed to return the umbrella within the
stipulated time and Section 161 clearly says that where a bailee fails to return the goods within the
agreed time, he shall be responsible to the bailor for any loss, destruction or deterioration of the goods

from that time notwithstanding the exercise of reasonable care on his part.

Bailor entitled to increase or profit from goods bailed

Question 7J

Mr. Stefen owns a chicken firm near Gurgaon, where he breeds them and sells eggs and live chicken to
retail shops in Gurgaon. Mr. Flemming also owns a similar firm near Gurgaon, doing the same business.
Mr. Flemming had to go back to his native place in Australia for one year. He needed money for travel

‘ -.:Md pledged his firm to Mr. Stefen for one year and received a deposit of Rs.25 lakhs and wen
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0,000 eggs were originally deposited by Mr. Flemming)

L !

and 10,000 eggs only and not the increased number of live b

yvision of law and facts of the question, following are the answers:

i ': | Duties of Mr. Stefen: Mr. Stefen (pawnee) is bound to deliver to Mr. Flemming (pawnor), any in
: _I'.a;r':praﬁt-(Q,OG() live birds and 5.000 eggs) which has occurred from the goods bailed
- | (e the live birds and eggs).

o

. '-Rigl_lt of Mr. Flemmimg: Mr. Flemming is entitled to recover from Pawnee any increase in goodss&g i
- | pledged. ‘ N
_ i

Question 7K . i

Megha lends a sum of Rs. 20,000 to Bhim, on the security of' two shares of a Prema Limited on 1™ April
2019. On 15th June, 2019, the company issued two bonus shares. Bhim returns the loan amount of Rs.

29,009 with intere?t but Megha returns only two shares which were pledged and refusesto give the two
bonus shares. Advise Bhim in the light of the provisions of the Indian Contract Act. 1872. ;‘

i

o nient

| Answer

| Bailee’s Duti tabititisg |
M Section l?;:;&;soz;nt: [,Ila(l;a.:hues. The problem as asked in the question is based on the provisions of
M%‘m’ﬂfy th'e bailienislzn C(:in:mj tlACt, 1872. As per the section, “in the absence of any contract 10
1 el 5 bound to deliver to the bail ' ) : y '
Me_-mcrued from the goods bailed.” or, any increase or profit which

|

| In hm estion, Me ' :I
o qu ton, Megha received 2 bonus shares on the 2 pledged shares of Prema Limited.




: ."-lll-_’_._ ALLERE TR TR TR " s -uiih
reward, bailment can be classified into two types:
ailment: The word gratuitous means free of charge. So, a |

lusive benefits of bailor or bailee. = | -
) itous Bailment: Non gratuitous bailment means where both the parties get some benefit |
e. bailment for the benefit of both bailor & bailee.

Finder of lost goods

| Contract Act, 1872?
_Aﬁswer
As per the provisions of section 168 and 169 of the Indian Contract Act, 1872

voluntarily incurred by him to preserve the goods and to find out the owner. But ‘finder of lost
goods can ask for reimbursement for expenditure incurred for preserving the goods and also for
Searching the true owner. If the real owner refuses to pay compensation, the ‘finder’ cannot sue but
retain the goods so found.
Further, where the real owner has announced any reward, the finder is entitled to receive the reward.
The right to collect the reward is a primary and a superior right even more than the right to seek

reimbursement of expenditure.
(ii) The finder though has no rightto sell the goods found in the normal course; he may sell the goods

if the real owner cannot be found with reasonable efforts or if the owner refuses to pay the lawful

charges subject to the following conditions:

(a) when the article is in danger of perishing and losing the greater part of the value or '
(b) when the lawful charges of the finder amounts to two-third or more of the value of the article

found.

(i) The finder of goods has no right to sue the owner for compensation for trouble and expense |
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. lien of bankers: According to section 171 of the Indian Cfsntract Act, 1872,ban o,
wh gers, attorneys of a High Court and policy brokers may, in the abs'ence of a ccmtragf
H canttary,retam, a's-.a-.security for a general balance of account any gooc.is bailed F@ them; b m
| persons have a right to retain, as a security for such balance, goods bailed to them. unless th
| express contract to the effect.

Section 171 empowers the banker with general right of lien in absence of a contract whereby it ise

to retain the goods belonging to another party, until all the dues are discharged. Here, in the
instance, the banker under an agreement has a right of particular lien on the gold pledged with it ag;
the first secured loan of Rs. 50,000/, which has already been fully repaid by Radheshyam. Accord

Bank's decision to continue the lien on the gold until the unsecured loan of Rs 20,000/~ (which is
second loan) is not valid.

, Definition of pledge pawn etec & characterstics
Question 10A
As per the Indian Contract Act, 1872, answer the fol]

owing:
(i) Definition of Pledge, pawnor and pawnee
(ii) Essential characteristics of contract of pledge -
Rnswer 1
(i) “Pledge”, “pawnor” and “pawnee” defined [Section 1

72]: The bailment of goods as securityfor | -
payment of a debt or performance of a promise is called “pledge™. The bailor is in this case called the |
“pawnor”, The bailee is called the “pawnee”,

(ii) Since Pledge is a special kind of bailment, al| the esser
Pledge. Apart from that, the characteristics of the pledge a

(1) There shall be g bailment of security against pay
(2) The subject matter of pledge is goods.

(3) Goods pledged for shall be in existence
| (4) There shall be delivery of goods from pledger to pledgee.

itial of bailment are also essentials of |
re: )

ment or performance of the promise.

CS LLM Arjun Chhabra
Law Maven)
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the Indian Contract Act, 1872.

dge hedlamcmd with Mr. VK. Is this a valid pledge under the India
rether a Pawnee has a right to retain the goods pledged. N 1 Call e ey S

Pledge by person in possession under voidable contract [Section 178A of the In
Contract Act, 1872]:

When the pawnor has obtained possession of the goods pledged by him under a contract voidable
under section 19 or section 19A, but the contract has not been rescinded at the time of the pledge,
the pawnee acquires a good title to the goods, provided he acts in good faith and without notice
of the pawnor’s defect of title. Therefore, the pled ge of diamond by Srushti with Mr. VK is valid. |

(i)  Right of retainer [Section 173 of the Indian Contract Act, 1872]: .
' Yes, the pawnee may retain the goods pledged, not only for payment of the debt or the |
performance of the promise, but for the interest, of the debt, and all necessary expenses incurred
by him in respect of the possession or for the preservation of the goods pledged.

Question 10D
Shyam, at the request of Govind, sells goods which were, in the possession of Govind. However, Govind
had no right to dispose of such goods. Shyam did not know this and handed over the proceed of the sale
to Govind. Afterwards, Manohar, who was the true owner of the goods, sued Shyam and recovered the
value of the goods. In the light of the provisions of the Indian Contract Act, 1872, answer the following
questions:
(i) Is Govind liable to indemniity Shyam for his payment to Manohar?
| (i) What will be the liability of Govind if the goods is a prohibited drug?
Answer

' "&éﬁﬂl‘dihgto section 178 of the Indian Contract Act, 1872, where a mercantile agent is, with the consent
| of the owner, in possession of goods or the documents of title to goods, any pledge made by him, when
Lacting in the ordinary course of business of a mercantile agent, shall be as valid as if he were expressly
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im. Therefore, said transaction is ‘“"’“‘. ali

.
f

of the sale to h el :
Shyam for his payment to Manohar. -
eto iﬁdemn-ify Shyam as selling of prohibited drugs is a pr
blic policy. | '
Pledge by Non - owners

‘T’“S the owner of the goods, or any person authorized by him in that behalf, who can pled{.ge the goo

B o i rder o Facilitate mercantile transactions, the law has recognised certain exceptions. Do yo |

| think bonafide pledge can be made by non - owners? If yes, explain the circumstances with refere_neéi- |
_ p |

to provisions of the Indian Contract Act, 1872.

| Answer
| Ordinarily, it is the owner of the goods, or any person authorized by him in that behalf, who can pledge g
the goods. But in order to facilitate mercantile transactions, the law has recognised certain exceptioﬁs;,_,_ 4
 These exceptions are for bonafide pledges made by those persons who are not the actual owners of the
£goods, but in whose possession the goods have been left.

| a. Pledge by mercantile agent [Section 178 of the Indian Contract Act, 1872]: A mercantile agén;t

acting in the ordinary course of business, with the consent of the owner, is entitled to pledge the goods.
b. Pledge by person in possession under voidable contract [Section 178A): When the pawnor has
obtained possession of the goods pledged by him under a v
rescinded at the time of the pledge, can be pledged.

oidable contract and which has not been

| extent of that interest,

d Pledge by a Co-owner in possession: W
' @cwsent of other owners, a co

here the goods are owned by many persons and with the

~OWner may make a valid pledge of the £00ds in his possession. A-J

If_"m Chhabrs Page | 116

1438/9552 52 143 il



| Question 11B
[ Aswin. Due to heavy rains, Rahul was stranded for more than two days. Rahul sold the tomatoes below

[ Aswin recover the loss from Rahul on the ground that Rahul had acted beyond his authority? (3 Marks)

him for recovering the loss.

| Question 11C
(@R instructed S, a transporter. to send a consignment of apples to Chennai. After covering half the
| &‘Statlce Suresh found that the apples will perish before reaching Chennai. He sold the same at half the

L of &g "ty and of seund mmd can become an agent so as to be respons1ble te hxs prmc}pal ,
ifa person who is not competent to contract is appomted as an agent the prmcxpal is habie to ﬁe | |

Authority in an emergency T | il

Rahul, a transporter was entrusted with the duty of transporting tomatoes from a rural farm to a city by l,

the market rate in the nearby market where he was stranded fearing that the tomatoes may perish. Can

Answer
Agent's authority in an emergency (Section 189 of the Indian Contract Act, 1872): An agent has |
authority, in an emergency. to do all such acts for the purpose of protecting his principal from loss as
would be done by a person of ordinary prudence, in his own case, under similar circumstances.
In the instant case, Rahul, the agent, was handling perishable goods like 'tomatoes' and can decide the
time, date and place of sale, not necessarily as per instructions of the Aswin, the principal, with the

intention of protecting Aswin from losses.
Here, Rahul acts in an emergency as a man of ordinary prudence, so Aswin will not succeed against

;mce R sued S. Decide will he succeed?

I
LAl
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o il ,‘r'g"f I:‘._.‘;‘_ o T it o]
3 Aol ém : '-'ﬁf’handiin'g:peﬁx;ﬁﬂb*‘%ﬂﬁfﬁ hke o
of sall, not necessarily as per instructions of the principal, with f:.m
| principal from losses. Here, the agent acts in an emergency and acts 228 W88 7 70 0o B
R ”an_emerg_eﬂc}' situation and hence,RWlﬂ not succeed against

| the given case S had acted in

" | (b) Problem asked in the question is based on the provisions of the lnd{an Contract Aet,
| contained in Section 150. The section provides that if the goods are bz-uled for hire. .tl._l_e be

réépbn’s’ihlé for such damage, whether he was or was not aware of the existence of s.uch faqh_s
' goods bailed. Accordingly, applying the above provisions in the given case Suresh |-'s responsib
compensate Ramesh for the injuries sustained even if he was not aware of the defect in the carria

Question 11D
Mr. Yaday, a cargo owner, chartered a vessel to carry a cargo of wheat from a foreign port to (
The vessel got stranded on a reef in the sea 300 miles from the destination. The ship’s managing agents
signed a salvage agreement for Mr. Yadav. The goods (wheat) being perishable, the salvors stored itat |
their own expense. Salvors intimated the whole incident to the cargo owner. Mr. Yadav refuse to

reimburse the Salvor, as it is the Ship owner, being the bailee of the cargo, who was liable to reimburse l-:
the salvor until the contract remained unterminated. Referring to the provision of The Indian Contract |
Act 1872, do you acknowledge or decline the act of Salvor, as an agent of necessity, for Mr. Yadav,
Explain?

A nswer

Section 189 of Indian Contract Act 1872 defines agent’s authority in an emergency . An agent has |

authority, in an emergency, to do all such acts for the purpose of protecting his principal from lossas
would be done by a person of ordinary prudence, in his own case. under similar circumstances.

In certain circumstances, a person who has been entrusted with another's property may have to incur
unauthorized expenses to protect or preserve it. This is called an agency of necessity. Hence, in the
above case the Salvor had implied authority from the cargo owner loza ke-‘are of the ca;reo. The.)' acted
as agen‘ts of necessity on behalf of the cargo owner. Cargo owner were dutv-bound t:)wards salvor. |
Salvor is entitled to recover the agreed sum from Mr. Yadav and not from the—ship owner, as a lien on

the goods
(Law Maven)
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|As to right of sale: The pledgee enjoys the right to sell only on default by th
or perform his promise, that too only after giving due notice. In bailmen
10t sell the goods. He can either retain or sue for non-payment of dues.

| (€) As to right of using goods: Pledgee has no right to use goods. A bailee can, if the termss
| use the goods.

| (@) Consideration: In pledge there is always a consideration whereas in a bailment there may or m I_'_. :
not be consideration. 2 A, EL. '1r

- : s
(e) Discharge of contract: Pledge is discharged on the payment of debt or performance of promise
whereas bailment is discharged as the purpose is accomplished or after specified time.

Sub Agent

Question 11F
Explain whether the agency shall be terminated in the following cases under the provisions of the Indian

Contract Act, 1872: il
A appoints B as A's agent to sell A's land. B, under the authority of A, appoints C as agent of B.

Afterwards, A revokes the authority of B but not of C. What is the status of agency of C?

Answer
According to section 191 of the Indian Contract Act, 1872, a "Sub-agent' is a person employed by, and
acting under the control of, the original agent in the business of the agency. £ o ]
Section 210 provides that, the termination of the authority of an agent causes the termination (s_u‘bjec?
[tothe rules regarding the termination of an agent's authority) of the authority of all sub-agents appointed
by him,

In the given question, B is the agent of A, and C is the agent of B. Hence, C becomes a subagent.

Fs kmn& when A revokes the authority of B (agent). it results in termination of authority of subagent
Al oLl

' L8ppointed by B i.e., C (sub-agent).
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1o him.

e Hari authorizes Bharat, a merchant in Mumbai, to recover dues fl;;m
: t;}l)eepak’, a solicitor, to fake.leg‘al proceedings against Bankey & Co. for reco

| Here, Deepak, a solicitor, is a substituted agent to act for the principal in the business of the a en
| take legal proceedings for recovering of money.

| Question 11H

‘hamed another person accordingly,

part of the business of the agency as is entrusted to him.

00ds on auction for Rs. 2
.Assessthelia ili




| Answer

{Contract Act, 18727

| athird person to damages, or of terminating any ri ight or interest of a third person, cannot, by ratification,

has exercised same amount of diligence as a man of ordir
nsible to Azar for the proceeds of the auction. '

_No ratification without knowledge Rk 7

it mer rate than the market rate. However, Ramu accepted the purchase in splte of lugher raﬁ.
| Afterwards, Ramu comes to know that the goods purchased belonged to Prem himself. Decide, whether
| Ramu is bound by ratification done?

| According to section 198 of the Indian Contract Act, 1872, no valid ratification can be made by apersan
whose knowledge of the facts of the case is materially defective. .
| In the instant case, Ramu has given authority to Prem to buy certain goods at the market rate. Prem

buys the goods at a higher rate than the market rate. However, Ramu accepted the purchase inspite of
higher rate. Afterwards, Ramu comes to know that the goods belonged to Prem himself. The ratification

is not binding on Ramu.

Ratification of Authority

Qnesﬁon 11K

A rented his house to B on lease for 3 years. The lease agreement is terminable on 3 month notice by
either party. C, the son of A, being in need of a separate house to live, served a notice on B, without any
authority, to vacate the house within a month and requested his father A to ratify his action. Examine
whether it shall be valid for A to ratify the action of C taking into account the provisions of the Indian

Answer
As per section 200 of the Indian contract Act, 1872, an act done by one person on behalf of another,
Without such other person's authority, which, if done with authority, would have the effect of subjecting

ade to have such effect.
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the work of recovering money from various traders to whom
a monthly remuneration of Rs. 15,000. Prashant during a particular m

Examine with reference to relevant provisions of the Indian Contract Act, 1872, whether act

| Prashant is valid.

Answer
The given problem is based on the provision related to ‘agency coupled with interest’. Accordi

Section 202 of the Indian Contract Act, 1872 an agency becomes irrevocable where the agent
himself an interest in the property which forms the subject-matter of the agency,
cannot, in the absence of an express provision in the contract, be terminated to the

and such an a
prejudice of such

interest.

In the given instance, Akash appointed Prashant as his agent to recover money from various tradersto
whom Akash sold his leather goods, on a month y remuneration of Rs. 15,000. Prashant duringa month |
recovers Rs. 40,000 from traders on account of Akash. Prashant after deducting his salary give the rest
- amount to Akash. In the said case, interest was created in favour of Prashant and the said agency ismot |

revocable, therefore, the act of Prashant is valid.
Question 11M _
Mr. X owes Mr. Y *50,000. He (Mr. X) afterwards appoints Mr. Y as his agent to sell his Flat at !|'
'Bangalore and after paying himself (i.e., Mr. Y) what is due to him, hand over the balance to Mr. X.
| Examine, as per the provisions of the Indian Contract Act, 1872, can Mr. X revoke his authority |
| delegated to Mr. Y9 _ L5 |

A-hswer Lo
Aﬁ@m‘dmg to Section 202 of the Indian Contract Act, 1872 an agency becomes irrevocable where the :
Lagent has himselfan interest in the property which forms the subject-matter of the agency, and such an |

Mo 197
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__ Hence, Mr. Pintu must make good the loss to ABC Ltd.

| QEQnesﬁon 110
Mr. A of Delhi engaged Mr. S as his agent to buy a house in Noida Extension area. Mr. S bought a |

| Contract Act, 1872):

)
I

\ I;An agent is bound to conduct the business of his principal according to the direction given by 4

| principal, or, in the absence of any such directions, according to the custom which prevaﬂsinémqé '
ﬁ_l.lf;sines's of the same kind at the place where the agent conducts such business. When theagentm
otherwise, if any loss be sustained, he must make it good to his principal, and. if any preﬁt avc:(:mes,hz '-

‘must account for it.

In the present case, Mr. Pintu, one of the agents, sold goods of ABC Ltd. to M/s Parul Pvt. Ltd. (on

| products on credit.

‘credit) which was insolvent at the time of such sale. Also, it is not the custom in ABC Litd. to sell the |

Agent concealing fact & acting dishonestly

se for & 50 lakhs in the name of a nominee and then purchased it himself for & 60 lakhs. He then

the same house to Mr. A for & 80 lakhs.

Mr. A later comes to know the mischiefof Mr. S and tries |
entitled to recover any amount from |

ver the excess amount paid to Mr. S. Discuss whether he is
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RO B Attt oF naliriag g gl rorm the 413 '.
e agent any benefit, which may have resulted to him fr ction.
d on the above provisions, Mr. A is entitled to recover & 30 lakhs from  Mr
{ amouat b by Me. S ot of the tion.
g of profit earned by Mr. S out of the transac e :
e When agent exceeds its authority

N [ T .

i J? 1::5;2::3 agency agreement with Y to authorize him to purch ase goods} l{)tr;l tlz ::aal:dﬁz :{. fort&
'I year 2020 only. The agency agreement was signed by both and it contnre eto o ﬁalue af-R&- o

for the agent. It has a condition that Y is allowed A0 purcha'se gof}ds maxlmumluih fromZasanses 38

[ lakhs only. In the month of April 2020, Y has purchased a single item of Rs. 12 lakhs from. e

of X. The market value of the item purchased was Rs.14 lakhs but a discount of Rs.2 lakhs was given

by Z. The agent Y has purchased this item due to heavy discount offered and the ﬁnanciallybenef‘mm
X.

Answer

An agent does al] acts on behalf
that of the principal unless there
contracts entered into by himon b
Act, 1872, Principal is considere
authority. Further section 228 of
than he js authorised (o do,
what is within it (he

of the principal but incurs no

personal liability. The liability remains
is a contract to the contrary,

An agent also cannot personally enforce
ehalf of the principal. In the light of section 226 of the Indian Contra:.‘l
dto be liable for the gcts of agents which are within the scope of his
the Indian Contract Act, 1872 states that where an agent does more

and what he does beyond the Scope ofhis authority cannot be separated from
principal is not bound Lo recognise the ransaction,
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LNl

L e Agent not liable e
T § atis neither personally liable rior can he personally enforce the contract on behalf
orttel sincpal.” Comment. e
'm'lns |éT y What is the liability of a bailee making unauthorized use of goods bailed? LTI
5. 10 (Answer .
- v e @ According to section 230 of the Indian Contract Act, 1872, in the absence of any contract to that d ;"J
%ivezi ; r effect, an agent cannot personally enforce contracts entered into by him on behalf of his prmmai, .' .
fit to | noris he personally bound by them. Thus, an agent cannot personally enforce, nor be bound by. | ;
' : contracts on behalf of principal. 1R ! :
Presumption of contract to the contrary: But such a contract shall be presumed to exist in the |
ed to following cases: I
¢ this (1) Where the contract is made by an agent for the sale or purchase of goods for a merchant resident
abroad/foreign principal: _
(2) Where the agent does not disclose the name of his principal or undisclosed principal; and
‘The (3) Where the principal. though disclosed, cannot be sued.

oods bailed: Accordingto section 154 of the Indian |

f the goods bailed. which is not according to the
e bailor for any damage arising to

(i) Liability of bailee making unauthorised use of g

'---.-. -
: Contract Act, 1872. if the bailee makes any use O
conditions of the bailment. he is liable to make compensation to th

ains '
orce *the goods from or during such use of them.
ract _ Agency by esto ppel
{ his _Question 11IR
nore What is the meaning of 'Agency by estoppel'? Whatare the essential conditions for creation of anagency
L ; o = = -
s by estoppel? Give your answer with respect to the provisions the Indian Contract Act. 1872.
/" e
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o und by such acts or obligations if he has by his words or

sons to believe that such acts and obligations were within the scope of th

According to section 237 of the Contract Act, an agency by estoppel may be created when follo
| essentials are fulfilled: |

| 1. the principal must have made a representation; i
| 2. the representation may be express or implied: , . : ——= -3
3. The representation must state that the agent has an authority to do certain act although really he has |
no authority; ; =N

4. The principal must have induced the third person by such representation; and

5. The third person must have believed the representation and made the contract on the belief of such |
representation.

Agency by legal presumption

Question 118

Aarthi is the wife of Naresh. She purchased some sarces on credit from M/s Rainbow Silks, Jaipur. M/s
Rainbow Silks, Jaipur demanded the amount from Naresh, Naresh refused. M/s Rainbow Silks, Jaipur

filed a suit against Naresh for the said amount. Decide in the light of provisions of the Indian Contract
Act, 1872, whether M/s Rainbow Silks, Jaipur would succeed?

Answer

The situation asked in the question is based on t

he provisions related with the modes of creation of
agency relationship under the Indian Contract

Act, 1872, Agency may be created by a lega
Presumption; ina case of cohabitation by a married woman (i.e., wife i s considered as an implied agent

of her husband). If wife lives with her husband, there is 5 legal presumption that a wife has authorityto
pledge her husband’s credit for necessarj

egal presumption can be rebutted in the following

g necessaries,
ything on credit or contracting debts. jJ

| e| 126
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Is a sum of Rs. 20,000 to Bhim, on the security of t
15th June, 2019, the company issued two bonus shares. Bh
terest but Megha returns only two shares which were pledged

. Advise Bhim in the light of the provisions of the Indian Contract

rding to section 65 of the Indian Contract Act, 1872, when an agreement is discovered to
contract becomes void, any person who has received any advantage under such agree|
tis bound to restore, it, or to make compensation for it, to the person from whom he re

e given case, the contract for supply of machinery by Rajeev Ltd. to Mr. Gogia by 3lstMa§f o1
frustrated due to the occurrence of an earthquake on 31st March, 2019 which has led to

] ,iﬁe..o'perations of Rajeev Ltd. for at least one year.
- [inthe o]

s e, Mr. Gogia obtains no benefit from the contract, and he has paid part of a sum before ﬁ'ustmﬁmi, . ¥
b he can recover the money paid in advance because it can be said there has been total failure of
- [consideration. Hence, Mr. Gogia can recover the amount of Rs. 2,00,000 from Rajeev Ltd.
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Chapter — 3 The Sale of Goods Act, 1930
ntract of Sale

Unit 1: Formation of the Co
Sale and agreement to sell — Sec 4

Contract of sale

eller transfers or agrees to transfer the Property

(1) A contract of sale of goods is a contract whereby the s
t of sale between one part-owner and anothey |

in goods to the buyer for a price. There may be a contrac

(2) A contract of sale may be absolute or conditional.
operty in the goods is transferred from the seller to the buyer

) 5 . | . ]
he transfer of the property in the goods is to take place gt 5

(3) Where under a contractof sale the pr
the contract is called an agreemen

the contract is called a sale, but where t
future time or subject to some condition thereafter to be fulfilled,

to sell.

(4) An agreement to sell becomes a sale when the time elapses or the conditions are fulfilled subjectfo
which the property in the goods is to be transferred.

Question 1

State briefly the essential element of a contract of sale under the Sale of Goods Act. 1930. [Back

1esti : . 1 TRTP Mav 191 TRTP No (TP A 1Q A NA
Question of Module] [RTP May 19] [RTP Nox ITP Aug 18, 4 Marks]

—r

Answer: [RTP May 21]
Essentials of Contract of Sale

The following elements must co-exist s ‘ '
St co-ex1s1 50 & y constitute a contract of sale of N 3
g €X1s1s0 as to constitute a contract of sale of goods under the Sale of

Goods Act, 1930.
(1) There must be at least two partie
(i1) The subject matter of the contract 1

(1i1) A price in money (not in kind) should be or
(1v) A transfer of property in goods from seller to the buver must take pl:
| ; b HUST LA RC 1dCe
(v) A contract of sale must be abso ' Con I i } (2 |
WAL I { |Section 4(2)]

must be present in the contract of sale

(vi) All other essential element:

RLI Ouestion: ATreac - A
ated Question: A agrees to buy a new TV from a shop keeper for
b1 B RULPCL TOT NS, 5

Rs. 30,000 payable pan‘ll} in cash

[ Goods? Give reasons

of Rs. 2U.U(JU;mdp;lrll_\finc.\ch;lnguui'uld I'V set. Is ita valid Contract of ¢
: a vdildeontract of sale ol

for your answer. [Module Back Ouestio




with white polish. The shopkeeper informed that he has gold
in white polish rather if Archika select gold bangles in his - op, he
on those gold bangles without any extra cost. Archika select a |
for that. The shopkeeper requested Archika to come after two days

for delivery o
so that white polish can be done on those bangles. When Archika comes after WO
 take delivery of bangles, she noticed that due to white polishing, the design of bangles has bee ‘
| disturbed. Now, she wants to avoid the contract and asked the shopkeeper to give her money back |

','jfn ‘but shopkeeper has denied for the same. .-
" |(a) State with reasons whether Archika can recover the amount under the Sale of Goods Act, 193Q h
[ (b) What would be your answer if shopkeeper says that he can repair those bangles but he will
- | charge extra cost for same? [RTP Nov 21]
';Related Question: Sonal went to a Jewellery shop and asked the sales girl to show her diamond |
| bangles with Ruby stones. The Jeweller told her that we have a lot of designs of diamond bangles |
but with red stones if she chooses for herself any special design of diamond bangle with red stones, |
they will replace red stones with Ruby stones. But for the Ruby stones they will charge some extra
cost. Sonal selected a beautiful set of designer bangles and paid for them. She also paid the extra
cost of Ruby stones. The Jeweller requested her to come back a week later for delivery of those
bangles. When she came after a week to take delivery of bangles, she noticed that due to Ruby
stones, the design of bangles has been completely disturbed. Now, she wants to terminate the
contract and thus, asked the manager to give her money back, but he denied for the same. Answer
the following questions as per the Sale of Goods Act, 1930.
(i) State with reasons whether Sonal can recover the amount from the Jeweller. |
(i) What would be your answer if Jeweller says that he can change the design, but he will
| charge extra cost for the same? [May 22 - 6 Marks] [RTP Dec 23]
| Answer:
| As per Section 4(3) of the Sale of Goods Act, 1930, where under a contract of sale , the property

in the goods is transferred from the seller to the buyer, the contract is called a sale. but where the

fer of the property in the goods is to take place at a future time or subject to some condition
iter to .be fulfilled, the contract is called an agreement to sell and as per Section 4(4), an
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l‘; LAY

E, _._ch__.._gé .lt from Archi

charge exn-a cost from Archika. Even he has to bear some expenses for repan-

ka.

[ Related Question: Explain the difference between Sale and Agreement to sell under the (S;Ie of i
| Act, 1930. [MTP March / Aug 2018, 4 Marks] [MTP April 19, 4 Marks] CS LLM Arjun Chhabra
| Maven) Mo: 62 62 62 143 8

Answer:

Basis of difference

Sale

Agreement to sell

| Transfer of property

he property in the goods passes to the
buyer immediately.

=1

Property in the goods passes fo||
Gl

the buyer on future date or ony| |
Ifilment of some cundilion _|: I

Nature of contract

It isan executed contract. i.e.. contract for

Which consideration has been paid.

df

It is an exe sutory contract. la&*
contract for which n.ons:deratmw N

to be paid at a future date, I\
Remedies for breach [The seller can sye the lhe aggrieved party can sué for]
of the goods because of the ‘amages only and not for thell
Droperty thcrun to the Hu~- price, unless the price W&f f
payable at a stated date.
Liability of parties |5 subsequent loss rruction of the [Such loss or destruction is the|

ooods is the lmblmx of lh.. :

= \ 5 ‘ '
liability of the seller |

Burden of risk

Risk of loss is that of by er since risk
follows ow nership

Risk of loss is that of seller.

Nature of rights Creates Jus in ren -E;;;a[cg Jus in personam
Right of resale The seller cannot resell the goods. The seller may sell the g
since ow ner>h|p is with the sellef}
cs]"]""i"-"".llll! Chhabra




|The property in goods passes to
hirer upon payment  of the
installment. Wics

The position of the hirer isgtﬁgof%h

ul

! I
the contract by returning the goods to its
owner without any liability to pay the
remaining installments.

The owner takes no such risk, for if the
hirer fails to pay an installment, the
owner has right to take back the goods.

The hirer cannot pass any title even to a
bona fide purchaser, g

The hire purchaser cannot resell unless

he has paid all the installments.

¢ of Goods Act, 1930. [MTP Oct 18, 4

bailee till he pays the fast installment. ||
e 1

The hirer may,- if I-ie'. so likes, terminate| |

than actionable claims and money: and includes

ached to or forming part of the land, which are
agreed to be severed before sale or under the contract of sale. [Section2(7) of the Sales of Goods Act,

= ;l. . o [l
ls 1K o e e == v
ey “of passing_ [Property in the goods s Gramsferm
]_1-:_!5@ to i property to the buyer immediately at the
nt g, | e time of contract, o=t _
~ Position of the  IThe position of the buyer is that of
aip:, N Jl B, e
i ing & =0 owner of the goods,
"ngy | || Termination of  [The buyer cannot terminate the
_ | contract contract and is bound to pay the
% price of the goods,
 (Lay,
.- || Burden of  Risk [The seller takes the risk of any loss
' of insolvency of resulting from theinsolvencyof the
the buyer buyer.
;S‘?t; Transfer of title [The buyer can pass a good title to
o a bona fide purchaser from him.
. Resale The buyer in sale can resell the
‘i";-- goods
Oms Goods & its types
Question 2
for Explain the term goods and other related terms under the Sal
the Marks]
b Answer:
1) "Goods™” means every kind of movable property other
the stock and shares, growing crops, grass, and things att
1930]
N “Actionable claims” are claims, which can be enforced only by an action or suit, €L debt. Ardebtis
:i—; fiot a movable property or goods. Even the Fixed Deposit Receipts (FDR) are considered as goods
’ - : . : i i sales of Goods Act.
_e,r-b uqder Section 176 of the Indian Contract Act read with Section 2(7) of the Sales o
Related Question: Differen
18,4 Marks)

tiate between Ascertained and Unascertained Goods with example. [Nov

Maven)
J 626262 1438/ 9552

521438
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(1) Actual delivery: When the goods are physically delivered to the buyer.

| delivery. [May 18, 4 Marks] [RTP May 18] [MTP March 19, 4 Marks] [MTP Oct 19, 4 Marks]

| Nov 22, 6 Marks] a0
| Answer: g

Delivery of goods [section2(2) of the Salc of Goods Act, 1930]: Delivery means voluntary transferof |
possession from one person to another. As a general rule, delivery of goods may be made by doing '.
anything, which has the effect of putting the goods in the possession of the buyer, or any person
authorized to hold them on his behalf.

Modes of delivery: Following are the modes of delivery for transfer of possession:

(i) Constructive delivery: When it is effected without any

change in the custody or actual possession
of the thing as in the case of delivery

by attornment (acknowledgement) €.g.. where a

438/9552 52 142 0




is of above provisions and facts,

__ it is clear that possession of £ ¢ wh
constructive delivery. Hence, Ay

yukt is not right. He cannot annthg rice BN
oods perishing before making of contract | Goods perishing bef:
sale but after agreement to sell [Sec 7 & 8]

n;__:mtiou 4
| What are the consequences of “destruction of goods”

under the Sale of Goods Act, 1930. where the
‘'goods have been destroyed after the agreement to sell

but before the sale is affected. [Back Question

~ [of Module] [RTP May 18] [RTP NOV 20] (May 22 - 4 Marks) [RTP Dec 23]

AHSWB | it

| Destruction of Goods-Consequences:

In accordance with the provisions of the Sale of Goods Act,
| 1930 as contained in Section 7, a contr

act for the sale of specific goods is void if at the time when the
contract was made; the goods without the knowledge of the seller, perished or become so damaged as

no longer to answer to their description in the contract, then the contract is void ab initio. This section
is based on the rule that where both the parties to a contract are under a mistake as to a matter of fact
essential to a contract, the contract is void.

In a similar way Section 8 provides that an agreement to sell specific goods becomes void if
subsequently the goods, without any fault on the part of the seller or buyer, perish or become so
damaged as no longer to answer to their description in agreement before the risk passes to the buyer.
This rule is also based on the ground of impossibility of performance as stated above.

I€may, however, be noted that section 7 and apply only to specific goods and not to unascertained
£00ds. If the agreement is to sell a certain quantity of unascertained goods, the perishing of even the
whole quantity of such goods in the possession of the seller will not relieve him of his obligation to
deliver the goods.

Related Practical Question: Hint/ Answer;

| With

tha view to boost the sales, Hanuman | 1. The subject matter of the contract i.e. Motor Car, was

omobiles sells a motorcar to Mr. A on destroyed before the transfer of property from the Seller to
b

2985is for a period of three days with

Page | 133
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M
\he | e
|

SRE o e
the price of Television et from Akansh. Whether Akansh i
9 If not, who will ultimately bear the lc ss? 1

W Ik

) ! he pric mésme@fc}oads Act,193
RTPNov22] — =3

" According to Section 24 of the Sale of Goods Act, 1930, "When the goods are delivered to the t

emappraval or on sale or return or other similar terms the property passes to the buyer:

il (i) when he signifies his approval or acceptance to the seller,
i i ' : ‘(}
(ii).  when he does any other act adopting the transaction, and =

nd a

(iii)  if he does not signify his approval or acceptance to the seller but retains goods beyoj
L

reasonable time". .
Further, as per Section 8, where there is an agreement to sell specific goods, and subsequently the |
goods without any fault on the part of the seller or buyer perish or become so damaged as no longerto |
answer to their description in the agreement before the risk passes to the buyer, the agreement is thereby

avoided. |
According to above provisions and fact, the property is not passes to Akansh i.e. buyer as no condition

of Section 24 is satisfied. Hence, risk has not passed to buyer and the agreement is thereby avoided. I
Akansh is not liable to pay the price. The Joss finally should be borne by Seller, Mr. Jethalal. |

Related Question: A agrees to sell to B 100 bags of sugar arriving on a ship from Australia to India |

against A under the Sale of Goods Act, 19309 [Module Back Question]

Answer:

e =

either pa ' |
Party perish, damaged or lost. the agreement is thereby avoided. This provision is based on the

within next two months. Unknown to the parties, the ship has already sunk. Does B have any right |

[ h:(:::: :3;:; B, the buyer hfis no right against A the seller. Section 8 of the Sales of Goods Act, 1930 |
PYOVICEs that where there is an agreement 1o sell specific goods and the goods without any fault of

__ggund Of supervening impossibility of performance Wwhich makes a contract void. -
LLM Arjun Chhabrs page | 134



t of the price by the buyer is an important ingredient of a contract of sale. If the parties |

ignore the question of price while making the contract, it would not become an uncertain
1 invalid agreement. It will rather be a valid contract and the buyer shall pay a reasonable price. |
1 (Section 9 (2) of the Sale of Goods Act, 1930)

lated Question: Mr. A contracted to sell his swift car to Mr. B. Both missed to discuss the price
he said swift car. Later, Mr. A refused to sell his swift car to Mr. B on the ground that the

ording to Section 9 of the Sale of Goods Act, 1930, the price in a contract of sale may be fixed
Y the contract or may be left to be fixed in manner thereby agreed or may be determined by the

of dealing between the parties.
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; rﬁlﬁr—-—*"‘m""'& g
- sell goods on the terms that the price is
y and such third party cannot or does not make such valuati

- s i -...‘ g _ 1 r r :
t, if the goods or any part thereof have been delivered to, and appropriated by,
| all pay ;peas_@nable price therefor. s ‘i' "
_ o L
e % Where such third party is prevented from making the valuation by the fault of the seller or
[ buyer, the party not in fault may maintain a suit for damages against the party in fault.

'\-:-Exa-mpler P is having two bikes. He agrees to sell both of the bikes to S at a price to be ﬁxeﬁﬁy ;
the Q. He gives delivery of one bike immediately. Q refuses to fix the price. As such P ask Sto
return the bike already delivered while S claims for the delivery of the second bike too. In the

| given instance, buyer S shall pay reasonable price to P for the bike already taken. As regards the
Second bike, the contract can be avoided.

Miscellaneous

: Ques:tion 6

| Classify the following transactions according to the types of goods they are:

,' (i) A wholesaler of cotton has 100 bales in his

: godown. He agrees 1o sell 50 bales and these bales
were selected and set aside.

1

his godown. He agrees to sell 50 bales and these bales were |
goods becomes




CS LLM Arjun Chhabra
(Law Maven)

Mo: 62 62 62 1438 /9552 52 143 8

lot of one hundred packets lying in his shop, it

Gi)If A agrees to sell to B one packet of salt out of the
1 packet is to be delivered.

is a sale of unascertained goods because it is not known whict

(iii) T agrees to sell to S all the oranges which will be produced in his garden this year. It is contract of

sale of future goods, amounting to 'an agreement to sell.’




Al ins, contract of sale with reference to goods which are the subject thereof
 or a warranty.
| [Sul ion (2)] P,
- | “A condition is a stipulation essential to the main purpose of the contract, the breach of whic
risetoa r‘i-ght.t*o treat the contract as repudiated”.
[Sub-section (3)] _
A warranty is a stipulation collateral to the main purpose of the contract, the breach of whic
rise to a claim for damages but not to a ri ght to reject the goods and treat the contract as repud
[Sub-section (4)] 5.
Whether a stipulation in a contract of sale is a condition or a warranty depends in each case on the |
 construction of the contract. A stipulation may be a condition, though called a warranty in the con
Example: A went to B, a horse dealer, and told him that he wanted a horse which could run at :
of 45 m.p.h. B. pointed out at a particular horse and said that this will suit his purpose. A bought tt
particular horse. Subsequently, it was discovered that the horse runs at a speed of 20 m.p.h. only. In.
this case, the representation made by the seller is a condition as it is essential to the main purpose of |
the contract. A may reject the horse and get back the price.

In the instant case, the term that the ‘car should be suitable for touring purposes’ is a condition of the

a aﬁ! It is so vital that its non-fulfilment defeats the very purpose for which Ram purchases the
‘ 3 mesﬂwrefore entitled to reject the car and have refund of the price.

When condition to be treated as warranty [Sec 13]

“between a “Condition’ and a "Warranty’ in a contract of sale. When shall a

be treated as ‘breach of warranty’ under the provisions of the Sale of Gooc

M. [RTP May 19] [RTP NOV 20] [Back Question of Module] CS LLM ArjunCh
~0: 6262 62 143 8 [RTP May 21] [Dec 21] [RTP May 22 — 4 Marks]




i

e

rise 1o a right to treat the | the ageri
contract ._as-_.reptlﬂ'i'atét_l-f. 0!11}’ 5
Breach of condition may be | Whereas reach

freated as breach of warranty | treated as breach of co

e ] »

terchangeability

1

{1
I

: -
HORER

cording to Section 13 of the Sale of Goods Act, 1930 a breach of c@n;’f‘fl. 'f.
‘breach of warranty in following circumstances: Kl
(i) Where a contract of sale is subject to any condition to be fulfilled by the seller,
waive the condition, - :

e
theb e
e

|

L er

I bt

7

~ | (i) Where the buyer elects to treat the breach of condition as breach of a warranty. Nallts o
i:-ﬁﬁ) Where the contract of sale is non-severable and the buyer has accepted the whole gﬂaﬂs‘%l
|  any part thereof. ol
[ (iv) Where the fulfillment of any condition or warranty is excused by law by ré@:saﬁa)’?ﬁl
' impossibility or otherwise. PR A

Implied conditions
Sale by description [Sec 15]

»

& Question 3 ‘

| fan for kitchen. Mr. T showed him different brands and Mr. M approved of a particular brand and

| paid for it. Fan was delivered at Mr. M’s house; at the time of opening the packet he found that it
Waﬁ a table fan. He informed Mr. T about the delivery of the wrong fan. Mr. T refused to exchange

(i) Discuss whether Mr. T is right in refusing to exchange as per provisions of Sale of Goods Act,
19307
_f_i_‘_!_\f_h_at is the remedy available to Mr. M? [Jan 21 —

A

| Answer:

'}%ﬁ?ﬁ-'dﬁscription [Section 15]: Where th

. _‘ an implied condition that the goods shall

*I€ principle that “if you contract (o sell peas, YO %
00ds.

-

6 Marks] [RTP May 21]

1.=8___.

correspond with the description. This rule is based on

e i g s ———

-
n Chhabra

Mr, T was a retail trader of fans of various kinds. Mr. M came to his shop and asked for an exhaust |

the same, saying that the contract was complete after the delivery of the fan and payment of price. |

ere is a contract of sale of goods by description, ﬁl@wl '

u cannot compel the buyer to takg- beans; “'mp f._
t in accordance with the description

I
|
i
I



; KR
‘mentioned that he required exhaust fan for kxtchenMr M is
t the money back er%ﬁe.riﬁght kind of fan as required serving his purpose. It is the duty
o deliver such goods as described by the buyer. - |
| (i) Therefore, Mr. T cannot refuse to exchange the goods as Mr. M spemﬁcallymeﬂmhefl !
IS i cxhaust fan for kitchen, not a table fan. But Mr. T delivered table fan. It is the du
the ép'-ﬂ_er to deliver such goods as described by the buyer.
(ii)Mr. M is entitled to get the money back or the right kind of fan as required serving_ hls pur
i Implied conditions as to quality or fitness [Sec 16(1)]
| Question 4
For the purpose of making uniform for the employees, Mr. Yadav bought dark blue coloured
cloth from Vivek, but did not disclose to the seller the purpose of said purchase. When uniforms
were prepared and used by the employees, the cloth was found unfit. However, there was evidence
that the cloth was fit for caps, boots and carriage lining. Advise Mr. Yaday whether he is entitled |
to have any remedy under the sale of Goods Act. 19309 [RTP May 19] CS LLM Arjun Chhabra
| (Law Maven) Mo: 62 62 62 143 8

ADSWBI’.‘

—

Fitness of Cloth: As per the provision of Section 16(1
An implied condition in a contract of
when:

) of the Sale of Goods Act. 1930
sale that an article is fit for a particular purpose only arises

l. The purpose for which the goods are supplied is known to the seller,

Note: This condition need not be fulfilled if the goods can be used only for a particular purpose. |

Example: X bought a refrigerator without asking the dealer whether it is fit to make ice

Refrigerator failed to make ice. The dealer js liable to refund the price because refrigerator was

unfit for the purpose for which it was meant for and the buyer was not required to disclose this | |
particular purpose. [Evens v. Stelle Benjamin]

2. The buyer reljed on the seller’s skills or Judgement and

| 3 Seller deals in the goods in his usual course of business.

s Page | 140
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A g vl
(is capable of being applied to a variety of purposes,
e specific purpose for which he required the goods, But
, the implied condition as to the fitness for the purpose does natf-f&ppIy.j -
ill not $!-lccee'd in getting any remedy from the seller under the SaleofGaad& \C
i uestip_n: Mrs. G bought a tweed coat from P, When she used the c.sét;c-' S_ile:'"gét ras
har skin was abnormally sensitive. But she did not make this fact knéwrl to the se!l : i ‘: 5
G filled a case against the seller to recover damages. Can she recover damages under the Sale of | :
Act, 1930? [RTP May 21]

L -
B e

.: According to Section 16(1) of Sales of Goods Act, 1930, normally in a contract of sale there is no
ondition or warranty as to quality or fitness for any particular purpose of goods supplied. The
ral rule is that of “Caveat Emptor" that is “let the buyer beware".

er the provision of Section 16(1) of the Sale of Goods Act. 1930
plied condition in a contract of sale that an article is fit for a particular purpose only arises |

- The purpose for which the goods are supplied is known to the seller,
The buyer relied on the seller’s skills or judgement and

Seller deals in the goods in his usual course of business.

l] these conditions are fulfilled the buyer can make the selle'r respo_nsible. ) . |
[In the given case, Mrs. G purchased the tweed coat without informing the seller i.e., P about the

e nature of her skin. Therefore, she cannot make the seller responsible on the ground that the

oat was not suitable for her skin. Mrs. G cannot treat it as a breach of implied conditionas to |

qual i from the seller.

ind quality and has no right to recover damages seller. | 8

ats Question)'f M/s Woodworth & Associates, a firm dealing with the wholes:)ale and rg;at:; _
and selling of various kinds of wooden logs, customized as per the requirement of t

od, Burma wood etc.
s. They dealt with Rose wood. Mango wood, Teak wo

for wooden logs measuring 4 inches broad and 8

. d e
acustomer came to the shop and a5k fically mentioned that he required the |

as required by the carpenter. Mr. Das speci
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; 8
3. The person who buys goods must keep his eyes open, his mind active and should be Cautigyg

while buying the goods. If he makes a bad choice, he must suffer the consequences of fac) of
skill and judgement in the absence of any misrepresentation or guarantee by the seller,

There are, however, certain exceptions to the rule which are stated as under: -

i. Fitness as to quality or use: Where the buyer makes known to the seller the par.tlcular purpose
for which the goods are required, so as to show that he relies on the seller’s skill or judgment
and the goods are of a description which is in the course of seller’s business to supply, it is the
duty of the seller to supply such goods as are reasonably fit for that purpose.

ii. Goods purchased under patent or brand name: In case where the goods are purchased under jis
patent name or brand name, there is no implied condition that the goods shall be fit for any
particular purpose.

iii. Goods sold by description: Where the goods are sold by description there is an implied

condition that the goods shall correspond with the description. If it is not so then seller is

responsible.

iv. Goods of Merchantable Quality: Where the goods are bought by description from a seller whe

deals in goods of that description there is an implied condition that the goods shall be of

merchantable quality. The rule of Caveat Emptor is not applicable. But where the buyer has
examined the goods this rule shall apply if the defects were such which ought to have not been

revealed by ordinary examination.

v. Sale by sample: Where the goods are bought by sample, this rule of Caveat Emptor does not
apply if the bulk does not correspond with the sample.

vi. Goods by sample as well as description: Where the goods are bought by sample as well as
description, the rule of Caveat Emptor is not applicable in case the goods do not correspond
with both the sample and description or either of the condition.

vii. Trade Usage: An implied warranty or condition as to quality or fitness for a particular purpose

may be annexed by the usage of trade and if the seller deviates from that, this rule of Caveat

Emptor is not applicable.

viii. Seller actively conceals a defect or is guilty of fraud: Where the seller sells the goods by

making some misrepresentation or fraud and the buyer relies on it or when the seller actively

conceals some defect in the goods so that the same could not be discovered by the buyer ond
reasonable examination, then the rule of Caveat Emptor will not apply. In ;uch a case, the

buyer has a right to avoid the contract and claim damages, QS

Exclusion of implied terms and conditions [Sec62] =

Where any right, duty or liability would arise under a contract of sale by implication of law. |

may be negatived or varied by express agreement or by the course of dealing between the parties:

e

page | 156

or by usage, if the usage is such as to bind both parties to the contract,
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Expected question based on Sec 62

Question 10

A agreed fO.S}JPDl}’ a'mew singer Calt" to B. In the agreement, the liability of the seller was excluded
for “gll conitions, warranties and liabilities". A supplied a 'used car’ to B. The buyer (B) wanted
to reject the car as it was not a new one. The seller A relied upon the express clause that the
jiability for all conditions and warranties has been excluded. Advice B [4 Marks]

Answer:
But it was held that the buyer could reject the car as the selller was bound to supply the "new car".
In this case, the contract was not duly performed because the contract was to supply a 'new car

and not an 'old car’.

In this connection the following observations are worth noting
(1) "If a man offers to buy peas of another, and he sends him beans, he does not perform his

contract. The contract is to sell peas, and if he sends him anything else in their stead, it is non-
performance of it. "

(2) "If a seller contract to sell a horse and expressly excluded all conditions and warranties, express
or implied, could he escape liability if he delivered a pig? He would be met by the simple and
sufficient answer that he had failed the one fundamental obligation.

Thus, the parties are bound to perform their respective part of the contract in its essential respects.
And the seller cannot exclude the liability of performing his part of the contract in its essential

| parts.
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Unit— 3: Transfer of Ownership and Delivery of Good_s______“

i = S I f- f‘ 3 .:)pcrr 1N 00ds 0
l ver ]'l f 1‘ P 0 I: il_t_‘ ' means trr‘lnq["er oI OW “L:'I.Sh!p 01 gOOdS and not me € p - = ds'

DAk is also transferred.
Once the ownership in goods is transferred, risk in the goods sold is also transferre

Section 18 - Goods must be ascertained — Where there is a contract fqr I2}716 sa[:i: oafr:ngscenglned
goods, no property in the goods is transferred to the buyer unless and until the goods are ascertained,
{ = i 2 o

Section 19 - Transfer of Property in Ascertained/ Specific Goods

(1) Intention of parties: Where there is a contract for the sale of s_pecil"tc or ascerlaipeq gof}ds the
property in them is transferred to the buyer at such time as the parties to the contract intend if to be
transferred.

(2) Terms of contract: For the purpose of ascertaining the intention of the parties regard shall be had
to the terms of the contract, the conduct of the parties and the circumstances of the case.

(3) Time of passing of property: Unless a different intention appears, the rules contained in sections 20
to 24 are rules for ascertaining the intention of the parties as to the time at which the property in the
goods is to pass to the buyer.

Specific G

Goods notina

ble state [Sec. 21]

deliverable St:

(a) Property passes at the [(a) The Goods are specified, but the [(a) The Goods are specified, but
time the contract is made. Seller has to weigh. measure. test the Seller has to do some act
Sk aid o = or do some other act or thing Or process so as to put the
made as soon as the offer with reterence to the Goods for Goods in a deliverable state.
Sccepted the purpose of ascertaining the | . . :

(b) P price = (b) Property passes only when

) i Ty e - - s

Ak, PR the Seller has done such

immediately inspite of (b) Property passes only after the action and puts the goods

parties  agreeing to Seller has weighed. measured, into a deliverable state and
postpone the time for tested or does some other action the Buyer has notice thereof.
payment or delivery of or thing to ascertain the price and :

Goods,.

the Buyer has notice thereof,
— ]
Qucxli{m |

X agreed to purch

ase 300 tons of wheat from Y out of a larger stock. X sent his men with the sacks

and 150 tons of wheat we

gutted. Who will bear

'€ put into the sacks. Then there was a sudden fire and the entire stock was

the loss and why? [Maod

.1I|L !_,}.:.'.\ l.\JLi\J\'.}\" 1§
158
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had

>tions 20
1y in the

has done his act of putting the goods in a deliverable state and
er has knowledge of it.

s the seller is required to do certain acts so as to put the goods in deliverable state like |
1ling in containers etc. No property in goods passes unless such act is done and buyer knows

it.

g;, the given case, X has agreed to purchase 300 tons of wheat from Y out of a larger stock. X sent his
‘men (agent) to put the wheat in the sacks. Out of 300 tones only 150 tons were put into the sacks. There
| was a sudden fire and the entire stock was gutted. In this case. according to the provisions of law, 150
‘tons sale has taken place. So, buyer X will be responsible to bear the loss. The loss of rest of the wheat
will be that of the seller Y.

The wheat which was put in the sacks fulfils both the conditions that are:

'(f‘) The wheat is put in a deliverable state in the sacks.

1(2) The buyer is presumed to have knowledge of it because the men who put the wheat in the sacks
are that of the buyer.

Section 18 & 23 Transfer of Property in unascertained Goods

"'t; LQuesﬂnn 2 Mr. Samuel agreed to purchase 100 bales of cotton from Mr. Varun, out of his large

122, 4 Marks] [RTP Dec 23]

I'stock and sent his men to take delivery of the goods. They could pack only 60 bales. Later on,
there was an accidental fire and the entire stock was destroyed including 60 bales that were already
packed. Referring to the provisions of the Sale of Goods Act, 1930 explain as to who will bear the
loss and to what extent? [MTP Oct 18, 6 Marks] [MTP March 18, 6 Marks] [RTP May 20] [MTP
March 19, 6 Marks]

Related Question: What is appropriation of goods under the Sale of Goods Act, 1930? State the
essentials regarding appropriation of unascertained goods. [May 18, 6 Marks] [Nov 19, 4 Marks] [Nov

A.Ilswer

(1 Section 26 of the Sale of Goods Act, 1930 provides that unless otherwise agreed, the goods remain
atthe seller’srisk until the property therein is transferred to the buyer, but when the property therein
is transferred to the buyer, the goods are at buyer’s risk whether delivery has been made or not.

2. Further Section 18 read with Section 23 of the Act provides that in a contract for the sale of
Unascertained goods, no property in the goods is transferred to the buyer. unless and until the goods

Page | 159
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uyer or
| (i) does not reserve the right of disposal. [Sec. 23(2)] U
| (d) The assentof the parties may be given expressly or impliedly and can be given eitt
or after the appropriation.

(e) Example: A having a quantity of sugar in bulk, more than sufficient to fill 20 bags, contra

as he can. By this appropriation by A, and assent by B property in the sugar passes to B,

=!

|l

N
I
I

3. Applying the aforesaid law to the facts of the case in hand., it is clear that Mr. Samuel has the

to select the good out of the bulk and he has sent his men for same purpose.

e

 Hence the problem can be answered based on the following two assumptions and the answer will vary
| accordingly. 1

| (i) Where the bales have been selected with the consent of the buyer’s representatives: In this B&!ﬁz

the property in the 60 bales has been transferred to the buyerand goods have been appropriated 0

regards 40 bales, the loss would be borne by Mr. Varun, since the goods have not been identified

‘and appropriated. !
|

| G %ere the bales have not been selected with the consent of buyer’s representatives: In thiscase
Jlels thﬁproperty in the goods has not been transferred at all and hence the loss of 100 bales would 5’?.'_';'

the contract. Thus, loss arising due to fire in case of 60 bales would be borne by Mr. Samuel. As Hll L,




fore Go! 1t on Approval or on Sale or Return basis [Sec. 24]: In case of Sale on "Sale or Return”
basis, property in the goods passes to the buyer if - ’
| (a) A prd;v'a(:- Buyer signifies his approval or acceptance to the Seller, or !
acts | (b) Retention of Goods: Buyer retains the Goods without giving notice of rejection within the
to B , agreed time frame or if no time frame has been agreed, within a reasonable time.
o ll ! .:(g)-ﬁdapting the transaction: Buyer does any act adopting the transaction i.e. any act exercising |
| domination over the goods showing an unequivocal intention to buy, €.g. if he pledges the
B. |  goods with a third party.
A | Referring to the above provisions, we can analyse the situation given in the question.
Eigi ‘Since, Mr. Joshi, who had taken delivery of the Motor car on Sale of Return basis and pledged the
;!;' motor car to Mr. Ganesh. has attracted the third condition that he has done something to the good
oods e.g., he pledges or sells the goods.

| which is equivalent to accepting the &

therein (Motor car)

| Therefore, the property
otor Car from Mr.

‘cannot claim back her M

passes to Mr. Joshi.
Ganesh. but she can

Now in this situation, Ms. Preeti
claim the price of the motor car

from Mr. Joshi only.

Related Question: Ms. R owns
or return basis. Even after a wee
| instead pledged the vehicle to Mr. A to

a Two
k Ms. K neither returned

fied

_Wheeler which she handed over to h
the vehicle nor ma

obtain a loan. Ms. R now wan

er friend Ms. K on sale
de payment for it. She
ts to claim the Two-wheeler

se is

y 21]

: | from Mr. A. Will she succeed?
| (i) Examine with reference to the provisions of the Sale of Goods Act, 1930, what recour
case .mi lable to Ms. R?
1d be (M) Would your answer be different if it had been expressly provided that the vehicle would remain
| the property of Ms. R until the price has been paid? [Dec-20, 6 Marks] [RTP Ma

asis [Sec. 24]: Same as above
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Sale for cash only or Return: It may be noted that where the g‘{ﬂds have been deli? i b? e
on “Sale or return™ on the terms that the goods were to remain the property of the 's-f*_le'-' till they
are paid for, the property therein does not pass to the buyer until the terms are complied with, e, |

cash is paid for.

Referring to the above provisions, we can analyse the situation given in the queslic:n.
Since, Mr. K, who had taken delivery of the Two-Wheeler on Sale or Return basf'.ls and pledgeq
the motor car to Mr. A, has attracted the third condition that he has done something to the good

which is equivalent to accepting the goods e.g.. he pledges or sells the goods.

I. Therefore, the property therein (Two-Wheeler) passes to Mr. K. Now in this situation, Mr, R
cannot claim back her Motor Car from Mr. A, but he can claim the price of the motor car from

Mr. K only.

2. On the other hand if it had been expressly provided that the vehicle would remain the property
of Ms. R until the price has been paid. no property will pass to Mr. A. Thus, the pledge was not
valid and R could recover could recover the vehicle from Mr. A.

Related Question: The buyer took delivery of 20 tables from the seller on sale or return basis without
examining them. Subsequently. he sold 5 tables to his customers. The customer lodged a complaint of
some defect in the tables. The buyer sought to return tables to the seller. Was the buyer entitled to
return the tables to the seller under the provisions of the Sale of Goods Act, 1930? [Module Back
Question]

Answer:

Goods sent on Approval or on Sale or Return basis [Sec. 24]: Same as above

In the given case

Seller has delivered 20 tables to the buyer on sale or return basis, Buyer received the tables without
examining them. Out of these 20 tables. he sold 5 tables to his customer. It implies that he has
accepted 5 tables out of 20.

When the buyer recejved the complaint of some defect in the tables. he wanted to return all the
tables to the seller. According to the provisions of Jaw he is entitled to return only 15 tables to the
seller and not those 5 tables which he has already sold to his customer. These tables are already
accepted by him so the buyer becomes liable under the doctrine of “Caveat Emptor".
Related Question: A delivered a horse to B on sale and return basis. The agreement provided that B
should try the horse for § days and return, if he did not like the horse. On the third day the horse died
Wwithout the fault of B. A files a suit against B for the recovery of price. Can he rcéover the price’

[Module Back Question] =
page | 162
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) FUE AT w’ﬂ '
tion - 25 Seller's reservation of the right to dispos:
al Appropriation [Sec. 25(1 )]:

contract for sale of specific Goods or where

rOperty certain conditions are fulfilled. :
was not It makes no difference even if the goods have been delivered to the buyer, or carrier, or
bailee for the purpose of transmission to the buyer. '
Without Example: K sent Goods by carrier to M on the condition that payment shall be made within |
dlaint of one week of the date of receipt of Goods by M. The property in Goods does not pass to M until |
titled to yment, even though he has taken custody of the Goods from the carrier.
le Back Deemed right of reservation [Sec. 25]: The Seller may reserve the right of disposal under the
wing modes —
By making the Goods deliverable to the order of the Seller or his agent.
Example: X at Chennai took a bill of lading in the name of Z at Maldives, but sent it to J, X's
agent at Maldives. The Goods were destroyed while in sea. X has to bear the loss, as the
ownership has not passes on to Z.
vithout

. By Seller drawing a bill for the price and making it acceptable by the Buyer.

St Goods are subsequently appropriated. t}w*ll
it ler may, by the terms of contract or appropriation, reserve the right of disposal of Goods |

he has buyer is bound to return the Bill of Lading or Railway Receipt if he does not accept the Bill

of Exchange. If the buyer wrongfully retains the Bill of Exchange the property in the goods does
pass to him -

all t:"' Section-26 Risk prima facie passes with property

to the

ready : le of Goods Act, 1930
Risk Prima facie passes with the property” Elaborate in the Context to the Sale of Goods Act, 1930.

m Wy 21 —4 marks]

:prfcg?", " er's risk: Unless otherwise agreed upon, goods remain only at the Seller's risk until the

therein is transferred to the Buyer. Hence, risk is borne by the Buyer, only when the

in the Goods passes over to him.
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U o b5 { ok --.
es: The parties may by special agreement stipulate

| ; c's _5uties_: Nothing contéined in Sec. 26 shall affect the duties or liabilities of either the |
ror Buyer as a bailee of Goods of the other party.
Transfer of title

S el Section-27 Sale by person not the owner
' f':"”l. Meaning: Nemo dat quod non habet, i.e, No one can give or transfer what he does not himself |
possess. Hence only a true owner can transfer to another person, a good and valid title over the
Goods. A Seller who himself does not have the ownership cannot confer the same upon the Buyer.
2. Transfer by non-owner [Sec. 27]: If any person who does not possess good title to the Goods
and makes the sale, the Buyer would not acquire title even though he has acquired it bonafide and
| for value.
| Question 5
| “Nemo Dat Quod Non Habet” — “None can give or transfer goods what he does not himself own.”
:Ex_plain the rule and state the cases in which the rule does not apply under the provisions of the
| Sale of Goods Act, 1930. [May 19, 6 Marks] [RTP May 20] [MTP Oct 20 — 6 Marks] [Back
Question of Module] [Dec 20, 6 Marks] [RTP Nov 21] [MTP Oct 21 — 6 Marks] [MTP Nov 21 -
4 Marks] [MTP Nov 22 —4 Marks]

' Ans'We_r:

!1. Exceptions to the Rule “Nemo dat Quod Non Habet™
- transfer goods what he does not himself own”.

2 .Exee;_:'tions to the rule and the cases in which the Rule does not apply under the provisions of
3 the Sale of Goods Act, 1930 are enumerated below:

. ‘(L)Eﬁeczof ESt.OP pel (Section 27): Where the owner is stopped by the conduct from denying the
| f_; 5‘3"@7 ?ﬁ_'?“thﬂrlty to sell, the transferee will geta good title as against the true owner. But before |
2 on flﬂt_ﬂlﬁ_by estoppel can be made, it must be shown that the true owner had actively suffered
ﬁe out the other person in question as the true owner or as a person authorized to sell the

(s
= I

The term means, “no one can give or
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_ good faith and without |
Held, H had possession of the car with the c

y of a mercantile agent, K got good title
of the joint owners:

rred to any person who buys

—3 ime of the contract of sale have notice that the seller has no authorit_y to sell.
~—_1i ) Sale by a person in possession under voidable contract: A buyer would acquire a good title ’;-
self | ‘o . the goods sold to him by seller who had obtained possession of the goods under a contract -
the L& voidable on the ground of coercion. fraud, misrepresentation or undue influence provided that E
’Zr' J'r- - the contract had not been rescinded until the time of the sale (Section 29). e i %
)mj ' ,-hfié);-’"Sa['e by one who has already sold the goods but continues in possession thereof: If a persmlm& I _
' i'L sold goods but continues to be in possession of them or of the documents of title to then_t_, he |
Tl ' . may sell them to a third person. and if such person obtains the delivery thereof in good falth '
il - Without notice of the previous sale. he would have good title to them, although the property in
3 b the goods had passed to the first buyer earlier. A pledge or other deposition of the goods or
e | | documents of title by the seller in possession are equally valid. [Section 30(1))
-k '

ﬁzfﬁ) Sale by buyer obtaining possession before the property in the goods has vested in him:_Where:
ey buyer wi}h the consent of seller obtains possession of the goods before the property in them

] has passed to him. he may sell, pledge or otherwise ciispos.e of the goods toa fhird .persor_l, and
BN such person obtains del ivery of the goods in good -falth and :wlthout l'l.Ol’lCC of t}.le Ilgn .
a [ other right of the original seller in respect of the goods in good faith and without notice 0{ the _
lien or other right of the original seller in respect of the goods, he would get a good title to |
f them. [Section 30(2)] :
€ by an unpaid seller: Where an unpaid seller who ha-cl exerc.ised his right of .ilen :Jl:'e stn;:pﬁ
f transit resells the goods, the buyer acquires a good title to the goods as against the origin:

er [Section 54(3)]

| under the provisions of other Acts:

% -IJ
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e s e = _:t ) -. Tor 4 Dur . hg
a Fiat car wants to sell his car. For this purpose, he han
ent for sale at a price not less than Rs. 50, 000. The agent sells the ¢
who buys the car in good faith and without notice of any fraud
oney also. J sues A to recover the Car. Decide given reasons whether J
> May 18] [RTP Nov 19] [RTP Nov 20] \

The ﬁfdﬁlﬁh'in’ithis-case' is based on the provisions of the Sale of Goods Act, 1930 contained in

-ﬁ.@;

the proviso to Section 27.
" (ii) Sale by a Mercantile Agent [Sec. 27 Proviso]: Same as above

| In the instant case, P, the agent, was in the possession of the car with J’s consent for the purpose of
| sale. A, the buyer, therefore obtained a good title to the car. Hence, J in this case, cannot recover the
| car from A. !
[ Related Question: Mr. Shekhar wants to sell his car. For this purpose, he appoints Mr. Nadan, a !
minor as his agent. Mr. Shekhar instructs Mr. Nadan that car should not be sold at price less than
Rs. 1,00,000. Mr. Nadan ignores the instruction of Mr. Shekhar and sells the car to Mr. Masoom
for Rs. 80,000. Explain the legal position of contract under the Indian Contract Act, 1872 whether: '
(i | (i) Mr. Shekhar can recover the loss of Rs. 20.000 from Mr. Nadan?

i (ii)  Mr. Shekhar can recover his car from Mr. Masoom? [MTP Nov 21- 4 Marks] [RTP June
i 23]
i Answer:

According to the provisions of Section 11 of the Indian Contract Act, 1872. a minor is disqualified
i from contracting. A contract with minor is void-ab-initio but minor can act as an agent. But he
will not be liable to his principal for his acts.

In the instant case, Mr. Shekhar appoints Mr. Nadan, a minor as his agent to sale his car. Mr.
Shekhar clearly instructed to Mr. Nadan that the minimum sale price of the car should be Rs.
1,00,000 yet Mr. Nadan sold the car to Mr. Masoom for Rs. 80.000.

__(_i_).\Considering the facts, although the contract between Mr. Shekhar and Mr. Nadan is valid, Mr.

‘Nadan will not be liable to his princi i
g principal for his acts. H loss
'of R, 20,000, p cts. Hence, Mr. Shekhar cannot recover the

“l'ﬂler, Mr Masoom purchased the car from agent of Mr. Shekhar, he got good title. Hence:
4T cannot recover his car from Mr. Masoom.

R, page | 166
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1 O W
e of| Now B sold the said truck to X. X without knowing this fact purchased the truck fromB.. |
e sale between B and X is perfectly valid because Section 28 of the Sales of Goods Act provi [ 1y
;:? case one of the several joint owners has the possession of the goods by the:pemiss%m._aéﬁj !
1an wners and if the buyer buys them in good faith without the knowledge of the factithatigeiléi‘-i% |
m i. authority to sell, it will give rise to a valid contract of sale. ? tilhe _|
er: | Section - 29 Sale by person in possession under voidable contract.
ated Question: A went to B’s shop and selected some jewellery. He falsely represented himself |
Lo , |;_i§:be'aman of credit and thereby persuaded B to take the payment by cheque. He further requested |
=L I [him to hand over the particular type of ring immediately. On the due date, when the seller, B |
esented the cheque for payment, the cheque was found to be dishonoured. Before B could avoid
-d contract on the ground of fraud by A, he had sold the ring to C. C had taken the ring in good
1e

ve case, A, B and C were the joint owners of the truck and the posse

‘and without any notice of the fact that the goods with A were under a voidable contract.
uss if such a sale made by non-owner is valid or not as per the provisions of Sale of Goods

ods Act, 1930) .
If a person has possession of goods under a voidable contract.

Th@%ntract has not been rescinded or avoided so far

in Chhabra
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Mr. A is in possession of the ring under a voidable contract

ntract Act, 1872. Also, B has not rescinded or avoided thef e@:-trae:

ng and he sells it new buyer Mr. C who acts in _Ige;; :’S‘ﬂ:“ﬂ .
A is not the real owner. Since all the conditions of St?ctlon by 0 v of
e ﬁll&d, therefore sale of ring made by Mr. A to Ml:. C is a valid sale.
“Section 30 - Seller or buyer in possession after sale

e — Sale by person in possession after sa?e .
‘il 7Rsia1edQuesnon Sohan is a trader in selling of wheat. Binod comes to his shop and ask SQhaﬂflﬁ-
- ,!' show him some good quality wheat. Binod is satisfied with the quality of wheat. Sohan agrees to sel|

| 100 bags of wheat to Binod on 10th June 2021.

¥ &
it i

f J'T_he' delivery of wheat and the payment was to be made in next three months i.e. by 10 th September
2021 by Binod. Before the goods are delivered to Binod, Sohan gets another customer Vikram in his
| shop who is ready to pay higher price for the wheat. Sohan sells the goods of Binod (which were
already lying in his possession even aftersale) to Vikram. Vikram has no knowledge that Sohan is not
the owner of goods. With reference to Sale of Goods Act, 1930, discuss if such a sale made by Sohan
[ to Vikram is a valid sale? [RTP May 22 - 6 Marks]

| Answer:

 The given question deals with the rule related to transfer of title of goods. Section 27 of the Sale of

.I Goods Act 1930 specify the general rule " No man can sell the goods and give a good title unless he
| is the owner of the goods". The latin maxim "

.I If the following conditions are satisfied, then it amounts to a valid sale although t;1e seller is no more
: :tll;e owner of goods after sale, .
| (1) A seller has possession of goods after sale
(l_iJ with the consent of the other party (i.e. buyer)
the seller sel|s goods (already sold) to a new buyer
the new buyer acts in good faith

The new buyer has no knowledge that the se|fer has no authority to se]]
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| What are the rules related to Acceptance of Delivery of Goods? [RTP May 19]

|

g' i

ct With B t0 buy S0 chairs of a certain quality. B delivers 25 chairs of the typ
chatrs of some other type. Under the circums tances, what greitho i Ehis of )
le of Goods Act, 1930? [RTP Noy 22] e 4

r Section 37(3) of the Sale of Goods Act, 1930 where the seller delivers to the buyer the goods,
ntracted to sell mixed with goods of a different description not included in the contract, the buyer
| may accept the goods which are in accordance with the contract and reject the rest or may reject the
whole.

Hence, A may accept 25 chairs of the type agreed upon and may reject the other 25 chairs of some
other type not agreed upon or may reject all 50 chairs.

Section 42 - Acceptance

I.' Question 7

| .lf_Answer:

',IRUI'G.S related to acceptance of delivery: Acceptance is deemed to take place when the buyer-

lo (a) intimates to the seller that he had accepted the goods; or
() does any act to the goods, which is inconsistent with the ownership of the seller: or
(¢) retains the goods after the lapse of a reasonable time, without intimating to the seller that he

has rejected them (Section 42).

yer to return the rejected goods:; but the seller is entitledtoa

) 1! A y b |
& sellor cannot compel the b [ling to deliverthe goods and requests the buyer

ce of the rejection. Where the seller is ready and wi
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on that day, The goods
the dues «
H's agent ami were found to be i arder Later on, -
C ivmg cash, Mr G asked Mr H that gcmls sheuld be faken away

:'» Answer:

1. According to section 44 of the Sales of Goods Act, 1930, Liability of the Buyer for refusal of
delivery of Goods [Sec: 44]: The Buyer is liable to the Seller -

(a) for any loss occasioned by his neglect or refusal to take delivery, and
(b) for a reasonable charge for the care and custody of the Goods
- 2. When liable? The liability of the Buyer arises when -

(a) the Seller is ready and willing to deliver the Goods

e and requests the Buyer to take delivery.
an(

_ (b) the Buyer does not within a reasonable time after such re
In the given case

[ Since Mr. G has already intimated Mr. H, that he wanted to store some other goods and thus Mr. H
Shemld take the delivery of goods kept in t

i by et he godown of Mr, G, the loss of goods damaged should be

quest, take delivery of the Goods.

ce of the goods would not have settled in cash and some amount would have been pending

€ase Mr. G will be treated as an unpaid se
Wﬁil as against the buyer personally:

llerand he can enforce the following rights..agﬂmﬂ:.} '




a)

(b)

CS LLM Arjun Chhabra
(Law Maven)

Mo: 62 62 62 1438 /955252 143 8

Where under a contract of sale the property in the goods has passed to the buyer and the hu}'J
wrongfully neglects or refuses to pay for the goods according to the terms of the contract, the seller
may sue him for the price of the goods. [Section 55(1) of the Sales of Goods Act, 1930]

Where under a contract of sale the price is payable on a day certain irrespective of delivery and the
buyerwrongfully neglects or refuses to pay such price, the seller may sue him for the price although

the property in the goods has not passed and the goods have not been appropriated to the contract.

[Section 55(2) of the Sales of Goods Act, 1930].




What are the rights of an unpaid sell
9, 6 Marks] -
‘When can an unpaid seller of goods exercise his right of

the buyer? When such a right is terminated? Can he exercise his right eve
ed a decree for the price of goods from the court? [MTP Nov 21 - 6 Marks [RT
[Module Back Question] _
Related Question: What are the rights of unpaid seller in context to re-sale the goods
| of Goods Act, 19302 [Nov 22 - 6 Marks] .
| Related Question: Explain the provisions of law relating to unpaid seller’s ‘right of lien’
‘distinguish it from the “right of stoppage the goods in transit.” [MTP Oct 18, 6 marks] [RTP |
Answer: t‘
Unpaid Seller .

According to Section 45 of the Sale of Goods Act, 1930 the seller of goods is deemed to hem I
‘Unpaid Seller’ when- 4

(a) the whole of the price has not been paid or tendered. |

(b) abill of exchange or other negotiable instrument has been rec
and it has been dishonoured.

Rights of an unpaid seller against the goods: As
Act, 1930, Rights of an Unpaid Seller against t

eived as conditional paymeﬂ;ﬂlr”:

per the provisions of Section 46 of the Sale of Goods |
he goods are as follows: |

When Property in Goods has passed to the When property in Goods has NOT passed to the ;.'
Buyer - |

Buyer - .,_ i
* Rightof Lien onthe Goods in his possession, | In addition to those 3 remedies, the right of
* Right of stoppage of Goods in transit if the withholding delivery.

Buyer becomes insolvent,

| * Right of Resale,

| 'I'hese% can be exercised by the unpaid seller in the following circumstances:

ARy !

B Rsifeen ra



e S When he delivers the goods to a carrier or other banlee for the pur :;,_ '
to the buyer without reserving the right of disposal of the go&s 5%
2. When the buyer or his agent lawfully obtains possession of the goeﬂs .
3. By waiver thereof. .
Note: The unpaid seller of the goods, having a lien thereon, does not lose his lien |
only that he has obtained a decree to the price of the goods. :
' (u) Right of stoppage in transit (Section 50): When the unpaid seller has parted with the gﬂods Eﬁ
a carrier and the buyer has become insolvent. he can exercise this right by asking the carrier
to return the goods back, or not to deliver the goods to the buyer and may retain them until
paid or tendered price of the goods. I
However, the right of stoppage in transit is exercised only when the following conditions are |
fulfilled:
(a) The seller must be unpaid.
(b) The seller must have parted with the possession of goods.
(¢) The goods must be in the course of transit.
(d) The buyer must have become insolvent.

Yyl - o

| (e) The right is subject to provisions of the Act.
_-  (iii) Right to re-sell the goods (Section 54): The unpaid seller can exercise the right to re-sell the
goods under the following conditions:
(1) Where the goods are of a perishable nature: In such a case, the buyer need not be informed
of the intention of resale.

(if) Where he gives notice to the buyer of his intention to re-sell the goods: If after the receipt |
of such notice the buyer fails within a reasonable time to pay or tender the price, the seller |

may resell the goods.

It may be noted that in such cases, on the resale of the goods. the seller is also entitled to:

(a) Recover the difference between the contract price and resale price, from the original buyer.
as damages.

...____(_tﬂ_B_e_tfl_lE the profit if the resale price is higher than the contract price.
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\ g . - ___,___..;-l",-;_'fl_f'-___.,__
€-S¢ ._-";:4_5 ‘ése!ﬁér hel:c '-_a right of re-sale is GXPI‘ESSTyreserv?dﬁn% ce :
wg it 1'6581’}' -@-‘.JGCI between the -se’l"-fBr-_ and the buye:.that. in case tk
in payment of the price, the seller will resell the goods to some other “m
{ > seller is said to have reserved his right of resale, and he may resell the goods b /er’s
i It may be noted that in such cases, the seller is not required to give notice of resale. He is er
P | 0 recover damages from the original buyer even if no notice of resale is given. o5

(V) Where the property in g0oods has not passed to the buyer: The unpaid seller has in a ﬂéﬁﬁ
his remedies a right of withholding delivery of the goods. This right is similar to lien and is call

| “quasi-lien™. ] s
:  Right of Lien and Right to stoppage the goods in transit; distinction; | R
Basis of Right of Lien Right of Stoppage in Transit
Difference h
1. Essence To retain possession To regain possession I
2. Essentials Seller should be in possession of (1) Seller should have parted Wiﬂi
goods the possession (ii) possessi:o.ﬂ'”! I
should be with a carrier and (iii) ||
Buyer has not acquired thef|
possession. |
3. Buyer Right of lien can be exercised even | But it js not the case with right of [|
Insolvency when the buyer is not insolvent stoppage in transit. | :
4. Begins/Ends | Right of stoppage in transit begins when the right of lien ends. Thus, the |
end of the right of lien s the starting point of the right of stoppage the [
goods in transit. |

Fra
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‘Sale of Goods Act, 1930 provides that the

ik

| 3. Where the buyer has become insolvent even though the period of credit has not yet expired.

| In the given case, A has agreed to sell certain goods to B on a credit of 10 days. The period of 10
days has expired. B has neither paid the price of goods nor taken the possession of the goods. That |
means the goods are still physically in the possession of A, the seller. In the meantime. B, the
buyer has become insolvent. In this case, A is entitled to exercise the right of lien on the goods |
‘because the buyer has become insolvent and the term of credit has expired without any payment
of price by the buyer. |
Related Question: Ram sells 200 bales of cloth to Shyam and sends 100 bales by lorry and 100
bales by Railway. Shyam receives delivery of 100 bales sent by lorry, but before he receives the !
delivery of the bales sent by railway, he becomes bankrupt. Ram being still unpaid, stops the
goods in transit. The official receiver, on Shyam’s insolvency claims the goods. Decide the case
with reference to the provisions of the Sale of Goods Act, 1930. [RTP May 19] CS LLM Arjun
Chhabra (Law Maven) Mo: 62 62 62 143 8 '
| Answer:

| Right of stoppage of goods in transit: The problem is based on section 50 of the Sale of Goods
Act, 1930 dealing with the right of stoppage of the goods in transit available to an unpaid seller.
The section states that the right is exercisable by the seller only if the following conditions are
fulfilled.

Same point as (a) to (e) above
Applying the provisions to the given case, Ram being still unpaid, can stop the 100 bales of cloth
sent by railway as these goods are still in transit.
Related Question: AB sold 500 bags of wheat to CD. Each bag contains 50 Kilogramme of wheat
@ sent 450 bags by road transport, and CD himself took the remaining 50 bags. Before CD
receives delivery of 450 bags sent by road transport, he becomes bankrupt. AB being still unpaid
stops the bags in transit. The official receiver, on CD's insolvency. claims the bags. Decide the
 €ase with reference to the provisions of the Sale of Goods Act, 1930. [Dec 21 — 3 Marks] RTP
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I'"“ d ! ¥ 3 el ..I. —_.-.:: i Nie ;‘.R:
ﬁ%ﬁ:ﬁamadcfthe-:--rrans'actian with the consent 'Qf‘;___h;e--:-s_ﬂl_let;__ ey (e
zbu}cerhas made the transaction on the basis of documents of title suc

atlway receipt or a delivery order etc. _ » e <ol

| In the given case, I has sold the machine to K and K gave a cheque for the payment. But the
| was dishonoured that means J, the seller is an unpaid seller. So, he is entitled to exercise the
| lien, but according to section 33(1) his right of lien is defeated because he has given the doc
| title to the buyer and the buyer has made a transaction of sale on the basis of this document. !

has purchased the machine from K can demand the delivery of the machine.

Rights of an unpaid seller against the buyer

[ Question 2 a I
gainst the buyer under The Sales of Goods Act, 1930. 13!
1_

| Discuss the rights of an unpaid seller a
21- 6 Marks] [RTP May 22- 6 Marks]

| Answer: b F[ |i

An Unpaid Seller has the following rights against the Buyer -
L. Suit for price [Sec, 55(1)]:

l;
tl
[ (@) Where under a contract of sale the

. ik
property in Goods has passed to Buyer, and W I
the price, the Seller can sue the Buyer for the price of'&m-f |




)
s, then he cannot claim interest. __ s
t may be calculated from the date of tender of Goods or from the date on which t@ |
le. : A
The rate of interest to be awarded is at the discretion of the Court.
[ Related Question: Mr. D sold some goods to Mr. E for Rs. 5. 00.000 on 15 days credit. Mr. B .
| delivered the goods. On due date Mr. E refused to pay for it. State the position and rights of Mr.D
j ﬁw;heSalc of Goods Act, 1930. [May 18, 6 Marks] [MTP April 19, 6 marks] CS LLM Arjun |
| Chhabra (Law Maven) Mo: 62 62 62 143 8
| position of Mr. D: Mr. D sold some goods to Mr. E for Rs 5, 00,000 on 15 days credit. Mr. D
delivered the goods. On due date Mr. E refused to pay for it. So. Mr. D is an unpaid seller as
ing to section 45(1) of the Sale of Goods Act. 1930 the seller of goods is deemed to be an
paid Seller’ when the whole of the price has not been paid or tendered and the seller had an

i

| immediate right of action for the price.
Elghts of Mr. D: As the goods have parted away from Mr. D, therefore, Mr. D cannot exercise the
‘right against the goods, he can only exercise his rights against the buyer i.e. Mr. E which are as
under:
[ (i) Suit for price (Section 55): In the mentioned contract of sale, the price is payable after 135
days and Mr. E refuses to pay such price, Mr. D may sue Mr. E for the price.
(i) Suit for damages for non-acceptance (Section 56): Mr. D may sue Mr. E for damages for non-
acceptance if Mr. E wrongfully neglects or refuses to accept and pay for the goods. As regards
measure of damages, Section 73 of the Indian Contract Act, 1872 applies.

2k . (i) Suit for interest (Section 61): If there is no specific agreement between the Mr. D and Mr. E
54 | as to interest on the price of the goods from the date on which payment becomes due, Mr. D
d 1 may charge interest on the price when it becomes due from such day as he may notify to Mr.
d ' E

N ' Related Question: Suraj sold his car to Sohan for Rs.75,000. After inspection and satisfaction,

S"haﬂ paid Rs.25,000 and took possession of the car and promised to pay the remaining amount
w1fhm a month. Later on, Sohan refuses to give the remaining amount on the ground that the car
Was not in a good condition. Advise Suraj as to what remedy is available to him against Sohan.

LIRTP Nov 20] [RTP Nov 19]
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e ) Y :.b:m..'j St 1T ‘_ r‘ ‘ T‘-“ .
. is based on above provisions. Hence, Suraj will succ
’ remaining amount. Apart from this, Suraj is also entitled to: -
[ (1) Interest on the remaining amount . _
o ¥ {2} .. Interest during the pendency of the suit. x4l 58
"‘ _L Costs of the proceedings. - '
" Rights of buyer against the seller

Question 3
| What are the rights of buyer against the seller, if the seller commits a breach of contract u

| Sale of Goods Act, 19307 [RTP May 20] [6 Marks — June 23] CS LLM Arjun Chhabra (Law M
| Mo: 62 62 62 143 8 '

- AIISWCI‘:

If the seller commits a breach of contract, the buyer gets the following rights against the seller:
I, Damages for non-delivery [Section 57]: Where the seller wrongfully neglects or refuses to
deliver the goods to the buyer, the buyer may sue the seller for damages for non-delivery.
Suit for specific performance (Section 58): Where the seller commits of breach of the contract |
of sale, the buyer can appeal to the court for specific performance. The court can order for|

specific performance only when the goods are ascertained or specific and where damages | J
would not be an adequate remedy.

o

Suit for breach of warranty (section 59): Where there is breach of warranty on the part of the
seller, or where the buyer elects to treat breach of condition as breach of warranty, the buyer |
is not entitled to reject the goods only on the basis of such breach of warranty. But he may —
(i) set up against the seller the breach of warranty in diminution or extinction of the price;
or
(ii) sue the seller for damages for breach of warranty.
4. Repudiation of contract before due date (Section 60): Where either party to a contract of sale |
repudiates the contract before the date of delivery, the other may either treat the contract as |

[ '. | subsisting and wai i} the date of deliver Y. or he may treat the contract as rescinded and sué | '|
S for damages for the breach.
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R} ji. Rules of Aucti

| i {a) Where- goods ar

state the rules provided to regulate

e to the provisions of the Sale of Goods Act, 1930,
Jction.” [RTP Nov 18] [Jan 21- 4 Marks]

on sale: Section 64 of the Sale of Goods Act, 1930 provides following rules to |

reguiﬁte the sale by auction:

e sold in lots: Where goods are put up for sale in lots, each lot is prima facie

deemed to be subject of a separate contract of sale.
Completion of the contract of sale: The sale is comp
completion by the fall of hammer or in any other customary
may retract from his bid.

d may be reserved expressly by or on behalf of the

ved, but not otherwise, the seller or any one

lete when the auctioneer announces its
manner and until such

- (®)

announcement is made, any bidder
(c) Right to bid may be reserved: Right to bi
J seller and where such a right is expressly reser

person on his behalf may bid at the auction.
(d) Where the sale is not notified by the seller: Where the sale is not notified to be subject to a

right to bid on behalf of the seller, it shall not be lawful for the seller to bid himself or to
employ any person to bid at such sale, or for the auctioneer knowingly to take any bid from
the seller or any such person; and any sale contravening this rule may be treated as fraudulent

by the buyer.
(e) Reserved price: The sale may be notified to be subje
(f) Pretended bidding: If the seller makes use of pretend

voidable at the option of the buyer.

ct to a reserve or upset price: and
ed bidding to raise the price, the sale is

[Customary manner.

Related Question: Rachit arranges an auction to sale an antic wall clock. Megha, being one of the |
bidders, gives highest bid. For announcing the completion of sale, the auctioneer fall the hammer

on table but suddenly hammer brakes and damages the watch. Megha wants to avoid the contract.

Can she do so under the provisions of the Sale of Goods Act, 19307 [RTP Nov 21}

Answer:

According to Section 64 of the Sale of Goods Act,
complete when the auctioneer announces its completion by the fall of the hammer or in so

1930. in case of auction sale. the sale is
me other
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In the instant case, Megha gives the highest bid in the auction for the sale of antic wall clock
arranged by Rachit. While announcing the completion of sale by fall of hammer on the table,
hammer brakes and damages the clock.

On the basis of above provisions, it can be concluded that the sale by auction cannot be completed
until hammer comes in its normal position after falling on table. Hence, in the given problem, saje
is not completed. Megha will not be liable for loss and can avoid the contract.

Related Question: An auction sale of the certain goods was held on 7th March, 2023 by the fall of
hammer in favour of the highest bidder X. The payment of auction price was made on 8th March,
2023 followed by the delivery of goods on 10th March, 2023. Based upon on the provisions of the
Sale of Goods Act, 1930, decide when the auction sale is complete. (2 Marks June 23)
Answer:

According to Section 64 of the Sale of Goods Act, 1930, the sale is complete when the auctioneer
announces its completion by the fall of hammer or in any other customary manner.
In the given question, the auction sale is complete on 7th March. 2023.




@nwﬁon "Whether a group of persons is or is not a fi éF 3
er in a firm." Explain the mode of determining existence of pz
J ship Act, 19322 [May 19, 4 Marks] ' s ¥y
 Related Question: "Sharing in the profits is not conclusive evidence in the creation o
Comment. [Dec 21 —4 Marks] 3
Related Question: What is the conclusive evidence of partnership? State the ci |
‘when partnership is not considered between two or more parties. [May 18, 4 Marks] [MTP Oct
19, 4 Marks] .

Related Question: “Business carried on by all or any of them acting for all.” Discuss the
under the Indian Partnership Act, 1932. [Jan 21 — 4 Marks]

 Answer:

statement | :? ¥

iR

|l
im | 1l
1 -

31 1§

ML
Definition — Sec. 4: Partnership is the relation between persons who have agreed to share the pro jot
1 of a business carried on by all or any of them acting for all. -
‘The essential elements for the existence of a partnership as per the Indian Partnership Act, 1932 are as : J

follows:

1) Association of two or more person

2) Agreement between person

3) Business

4) Sharing of profit

5) A business carried on by all or any of them acting for all (Mutual Agency)

ASSOCIATION OF TWO OR MORE PERSONS: Partnership is an association of 2 or more persons.

Again, only persons recognized by law can enter into an agreement of partnership. Therefore, a ﬁgn.
a partner. Again, a minor cannot be a

| since it is not a person recognized in the eyes of law cannot be o
| partner in a firm, but with the consent of all the patners, may be admitted to the benefits of partnership.

3 secti anies
| The partnership Act is silent about the maximum number of partners but section 464 of the Comp |

LAct, 2013 has now put a limit of 50 partners in any association/ partnership firm.
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profits of business is the essence of Partnership but it canno
evidence as to existence of Partnership. el
Sha ngﬂfprﬁﬁmimplms sharing of losses as well, unless agreed otherwise. iy
| ©) ﬂ’& perstm may become a Partner only in profits and not for losses by agreement |
| Partners.

| d) Ratio in which profits and losses will be shared is based on agreement amongst the Partners, |

|

g
o
.1

| € Though sharing of profits of a business is essential, it does not mean that everyone wha,—:
‘  participates in the profits of a business is necessatily a Partner, ¢.g. a Manager, as a part of his

remuneration, may be given a share in profits of the business. He does not thereby become a
Partner.

BUSINESS CARRIED ON BY ALL OR ANY OF THEM ACTING
must be carried on by all the partners or by anyone or more of the part

| the cardinal principle of the partnership Law. In other words, there sh
of mutual agency between the partners.

FOR ALL: The business
ners acting for all. This is |
ould be a binding contract A%

| (@) A Partner is both an agent and a principal.

(b) He can, by his acts, bind other Partners and is in turn bound by acts of other Partners.

(¢) It is not essential that all Partners should actively participate i

n business. Business may be
1d remaining Partners will

: : : be bound by their acts provided
such acts relate to carrying on Firm's business and have been done in the Firm's name.

[ It may be noted that the true tes of partnership is mutual agency rather than sharing of profits. If

| the element of mutual agency is abs

ent. then there will be no partnership. g
_ True test of partnership |

| Mode of determining existence of partnership (Section 6 of the Indian Partnership Act, 1932): In
| determining whether- |

| @ agroup of persons is or is not a firm, or
[ B whether a person is or not a partner in a firm,

shall be had to the real relation between the parties. as shown by all relevant facts #ﬂ

Ol
|

ning the existence of partnership, it must be proved.




s 3 Agency: Existence of Mutual Agency which is the cardinal principle of partnership law, is very

I Santiranjan Das Gupta Vs. Dasyran Murzamull (Supreme Court)
| Circumstances when partnership is not considered

rning qipr_a_ﬁts-_or varying with the profits earned by
Partner with the persons carrying on the business. [Sec. 61 "7 TR
t A trader carried on his business under the supervision of his creditors. The object of |
iy ng on the business was to pay them off out of the profit of the business. Held 1o Paﬁnesﬁrp
| existed between the trader and the creditor. [Cox vs Hickman] :

g '.'. Specific Exclusions from Partnership:

v ‘.-_'j (a) Joint owners sharing Gross Returns arising from property held by them are not Partners.
| (b)A Partnership is NOT created when share or payment is received by -

ullE
u|1E

* alender of money - to any persons engaged or about to engage in any business,

® aservant or agent - as remuneration,
e awidow or child of a deceased Partner - as annuity.

» aprevious owner or part owner of the business, as consideration for sale of G/W or share
thereof.

much helpful in reaching a conclusion in this regard. Each partner carrying on the business is
the principal as well as an agent of other partners. So, the act of one partner done on behalf of

firm, binds all the partners.
» If the elements of mutual agency relationship exist
» between the parties constituting a group
» formed with a view to earn profits
»> by running a business,
> a partnership may be deemed to exist.

Circumstances when partnership is not considered between two or
more parties

\BUSINESS CARRIED ON BY ALL OR ANY OF THEM ACTING FOR ALL: Same as above

between two or more parties: Various judicial

: : ; rties:
pronouncements have laid to the following factors leading to no partnership between the pa

G : e .ord of terms and conditions of partnership.
[ () Parties have not retained any record of te
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tal taxes, etc.) between th R
the co-owners of a house, use the house as a hotel managed eitherby themselves

;i an L1 2, = P
emselves. ad

Y buy 200 bales of cotton, agreeing to share the same between them.

SXagrees with Y a goldsmith, to buy and furnish gold to Y to be worked up byhim and |
| sold, and that they shall share in the resulting profit or loss.

: 6. X and Y agree to work together as carpenters but X shall receive all profitand shall pay

half the Net Profit.

| wages to Y. ]
7. X and Y are joint owners of a ship. No
| 8. X, a publisher, agrees to publish at his own expense a book written by Y andto pay Y No

| Related Question: State whether the following are a partnership: - [Jan 21 — 6 Marks] [1 Mark
Each] [RTP Dec 23]

I. A and B jointly own a car which they used personally on Sundays and holidays and let it on

hire as a taxi on other days and equally divide the earnings,
Two firms, each having 12 partners, combine by an agreement into one firm.
3. A and B, co-owners, agree to conduct the business in common for profit.

widows.

5. A and B, co-owners share between themselves the rent derived from a piece of land.

Some individuals form an association to which each individual contributes RS. 500 annually.
The objective of the association is to produce clothes and distribute the clothes free to the war

Answer:

b 1

No, this is not a case of partnership because the sharing of profits or of gross returns accruing
from property holding joint or common interest in the property would not by itself make such
J ]?éfSO_llS partners.

¥ thtwely, this part can also be answered as below:
| is a case of partnership, as the car is used personally only on Sundays and holidays'ﬂi.

552 57 1420 -4 adb Al

6. A and B buy commodity X and agree to sell the commodity with sharing the profits equally. |




N

S

|I|By merely giving the flat on rent, they are n

F«' | According to Section 4 of the Indian Partnership Act, 1932, "Partnership" is the relation between
’ ).

~ |3. The agreement must be to share the profits of a business and
4. The business was carried on by all or any of them acting for all.

On the basis of above provisons and facts provided in the question, Mr. Ram and Mr. Raheem

Il 00 from Mr. Raheem.

: ; iy S ,-'r' i I..'. | '- ‘ ,.b;'_-
tnership can be formed only for the purpose of carrying or
for charitable, religious and social purposes are not Partnerships.

o, Joint owners sharing Gross Returns arising from property held by them are not Partner
s, there is a partnership between A and B, as all the essential elements to form a valid
nership like association of two or more-person, agreement between person, business, s \arin i
*profit and a business carried on by all or any of them acting for all (Mutual Agency) are p ese l%ﬁ.l

Jated Question: Mr. Ram and Mr. Raheem are working as teacher in Ishwarchand Vidhyasagar |

er Secondary School and also are very good friends. They jointly purchased a flat which was |
iven on rent to Mr. John. It was decided between landlords and tenant that the rent would be Rs. |
000 per month inclusive of electricity bill. It means electricity bill will be paid by landlords.

he landlords, by mistake, did not pay the electricity bill for the month of March 2021. Due to
his, the electricity department cut the connection. Mr. John has to pay the electricity bill of Rs.
800 and Rs. 200 as penalty to resume the electricity connection. Mr. John claimed Rs. 3000 from
Mr. Ram but Mr. Ram replied that he is liable only for Rs. 1500. Mr. John said that Mr. Ram and
‘Mr. Raheem are partners therefore he can claim the full amount from any of the partner. Explain,
-.[%mj;_cther under the provision of Indian Partnership Act, 1932, Mr. Ram is liable to pay whele |

(amount of Rs. 3000 to Mr. John? [RTP June 23]

[ Answer:

| persons who have agreed to share the profits of a business carried on by all or any of them acting |
for all. Therefore, for determining the existence of partnership, it must be proved.
I. There must be an agreement between all the persons concerned:

12. The agreement must be to carry on some business;

cannot be said under partnership as they are teachers in a school and just purchased a flat jointly.
ot doing business. They are just earning the income

i*ﬁ-’-‘?m the property under their co-ownership. Hence, there is no partnership between them.

| Therefore, Mr. Ram is liable to pay his share only i.c. Rs. 1500. Mr. John has to claim rest Rs.
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end.
or cﬁflons must be satisfied before a partnership can be regarded as a partnership at w

s an agreement between the partners either for the duration of the partnershij
‘mination of the partnership, the partnership is not partnership at will.

Y iy
| Where partnership entered into for a fixed term is continued after the expiry of such term, itisto |
be treated as having become a partnership at will. ( | iq

b iy Apar!n vartnership at will may be dissolved by any partner by giving notice in writing to all the oth r | “-
' I, partners of his intention to dissolve the same. .

f ;Pé:_’ﬁe_ular partnership: A partnership may be organized for the prosecution of a single adventure as
- | well as for the conduct of a continuous business. Where a person becomes a partner with a.aethef
.' persdn in any particular adventure or undertaking the partnership is called ‘particular partnership’ 4
: P lx’spartnei‘shlp, _c':opstttuted fora single adventure or undertaking is, subject to any agreement, dissolved

by the completion of the adventure or undertaking, e

II‘
o '.'--P‘artnersh.i”p for a fixed period: Where a provision is made by a contract for the duration of the
b partnership, the partnership is called “partnership for a fixed period’.

b ; i It is a partnership created for
i apamcular period of time. Such a partnership comes to an end on the expiry of the fixed period. |

st

Bl gl ||
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. Nominal Partner
MRelated Question: Who is a nominal partner under the Indian Partnership Act, 19327 What are his

liabilities? [Jan 21- 2 Marks]

Related Question: Mohan, Sohan and Rohan are partners in the firm M/s Mosoro & Company.

They admitted Bohan as nominal partner and on agreement between all the partners, Bohan is not
entitled to share profit in the firm. After some time, a creditor Karan filed a suit to Bohan for
recovery of his debt. Bohan denied for same as he is just a nominal partner and he is not liable for

the debts of the firm and Karan should claim his dues from the other partners. Taking into account
the provisions of the Indian Partnership Act, 1932

(a) Whether Bohan is liable for the dues of Karan against the firm.
(b) In case. Karan has filed the suit against firm, whether Bohan would be liable? [RTP Nov 22]

Answer.
{. Nominal Partner is a partner only in name. The person’s name is used as if he were a partner

of the firm, though actually he is not.
He is not entitled to share the profits of the firm but is liable for all acts of the firm as if he

[

were a real partner.
A nominal partner must give public notice of his retirement and his insanity is not a ground for

dissolving the firm.

In the instant case, Bohan was admitted as nominal partner in the firm. A creditor of the firm.
Karan has claimed his dues from Bohan as he is the partner in the firm. Bohan has denied for the

claim by replying that he is merely a nominal partner.

(2) Bohan is a nominal partner. Even he is not entitled to share the profits of the firm but is liable
for all acts of the firm as if he were a real partner. Therefore, he is liable to Karan like other

partners.
(b) In case, Karan has filed the suit against firm, answer would remain same.

rariner oy uﬂﬁiﬁiui{’: Out

Related Question: Explain the provisions of the Indian Partnership Act. 1932 relating to the

creation of Partnership by holding out. [RTP Nov 20]

Answer:
Partnership by holding out is also known as partnership by estoppel. Where a man holds himself

Out as a partner, or allows others to do it, he is then stopped from denying the character he has

assumed and upon the faith of which creditors may be presumed to have acted.

A person may himself, by his words or conduct have induced others to believe that he is a partner
E he may have allowed others to represent him as a partner. The result in both the cases Is
identical,

e
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-efrigerators. On Ist October, 2018, Mr. P retired from partnership. but failed to give pu

of i retirement. After his retirement, Mr. M, Mr. N and Mr. P visited a trax;:le frané N
| ﬁbﬂ.ﬂt-'Sﬁﬁie r'eﬁ-igfcrétors' with latest techniques. Mr. X, who was exhibiting his l‘Efflge"_am
| the new techniques was impressed with the interactions of Mr. P and requested for the v

‘had already retired. Mr. X. supplied some refrigerators to the firm and could not recover his dtus |
| from the firm. Now, Mr. X wants to recover the dues not only from the firm, but also from Mr. P.

[ Analyse the above case in terms of the provisions of the Indian Partnership Act, 1932 and decide

| Mo: 62 62 62 143 8

| card of the firm. The visiting card also included the name of Mr. P as a partner even though he |

whether Mr. P is liable in this situation. [Nov 18. 3 Marks] CS LLM Arjun Chhabra (Law Maven) |

Answer:

l. A retiring partner continues to be liable to third p
until public notice of his retirement has been give
But the retired partner will not be liable to a
knowing that the former was partner.,

2. Also, ifthe partnership is at will. the partner by
of his intention to retire will be deem
to this effect.

3. Also, as per section 28 of the Indian Partnership Aet, 1932, where a man holds himself out asa

partner, or allows others to do it. he s then stopped from denying the character he has assumed
and upon the faith of which creditors may be presumed to have acted.

In the light of the provisions of the Act and facts of the case, Mr. P is also liable to Mr. X.

arty for acts of the firm after his retirement
n either by himself or by any other partner,
ny third party if the latter deals with the firm without

giving notice in w riting to all the other partners
ed to be relieved as 2 partner without giving a public notice

| Related Question: X and Y are partners in a partnership firm. X int
partner to Z. A remained silent. Z, a trader believing A
firm on credit. After expiry of credit period, Z did n
partnership firm. Z filed a syit against X and A for the re
Tecover the amount from X and A under the Indian Part

roduced A, a manager, as his
as partner supplied 100 T.V sets to the
Ot get amount of T.V sets sold to the
covery of price. Advice Z whether he can

nership Act, 1932. [RTP Nov 19]

. Answer

. o lnt e_giveq case, along with X, the Manager (A) is also liable for the price because he becomes @

___partner by holding out (Section 28, Indian Partnership Act, 1932). et
- ! ' w
'jun Chhabra e
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|5 1t is only the person to whom the representation has been made and who has acted thereon that has |

) i right to enforce liability arising out of ‘holding out.’ '
|4 You must also note that for the purpose of fixing liability on a person who has, by repr‘ésehtﬁﬁﬁﬁ
| jed another to act, it is not necessary to show that he was actuated by a fraudulent intention.

5. The rule given in Section 28 is also applicable to a former partner who has retired from the firm
* without giving proper public notice of his retirement. In such cases, a person who, even subsequent
to the retirement, give credit to the firm on the belief that he was a partner, will be entitled to hold
him liable.
TRelated Question: P, Q and R are partners in a partnership firm. R retires from the firm without
giving public notice. P approached S, an electronic appliances trader, for purchase of 25 fans for
his firm. P introduced E, an employee of the firm, as his partner to S. S believing E and R as
partners supplied 25 fans to the firm on credit. S did not receive the payment for the fans even
after the expiry of the credit period. Advise S, from whom he can recover the payment as per the
provisions of the Indian Partnership Act, 1932. (6 Marks June 23)
[ Answer:
According to sub-section (3) of Section 32 of the Indian Partnership Act, 1932, a retiring partner
along with the continuing partners continue to be liable to any third party for acts of the firm after
his retirement until public notice of his retirement has been given either by himself or by any other
partner. But the retired partner will not be liable to any third party if the latter deals with the firm

without knowing that the former was a partner.

As per the provisions of Section 28, where a man holds himself out as a partner or allows others
to do it, when in fact he is not a partner, he is liable like a partner in the firm to anyone who on

the faith of such representation has given credit to the firm.

In the instant case, since Mr. R has not given the public notice of his retirement from the
partnership firm and Mr. S believes that Mr. R is a partner, Mr. R will be liable to Mr. S under the

provisions of Section 32.

NSO Mr. E. who has been introduced as a partner of the firm to which Mr. E has not presumably
denied, will also be liable for the payment of 25 fans supplied to the firm on credit along with
other partners in terms of the provisions of Section 28 as stated above.

Over and above R and E, P and Q being the partners of the firm along with the firm will also be
held liable to S.

| Therefore, S can recover the payment from the Firm, P, Q. R and E. J
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| Following the provisions of Section 45, X and Y are continuing liable against third party even |
problem, X became insolvent, | :

| after dissolution of firm until public notice is given. As in the given
therefore, Y will be liable to Z.

Partnership Deed

Question 3
What is Partnership Deed and state the information contained therein? [MTP March 18, 4 Marks] [MTP

Oct 18, 4 Marks] [MTP April 19] CS LLM Arjun Chhabra (Law Maven) Mo: 62 62 62 143 §

Related Question: Ms. Lucy while drafting partnership deed taken care of few important points.
What are those points? Also, give list of information to be included in partnership deed? [MTP

 Oct 20 - 6 Marks] [MTP Nov 21 — 6 Marks] [MTP Nov 22 — 4 Marks]

.AllSWel‘:

I. Partnership is the result of an agreement. No particular formalities are required for an agreement of

partnership.
sirable to have the partnership agreement in

writing containing the various terms and
1 other is called the *partnership deed’.

2. It may be in writing or formed ver bally. But it is de
writing to avoid future disputes. The document in
conditions as to the relationship of the partners to eacl
{3- Itshould be drafied with care and be stamped according to the provisions of the Stamp Act, 189%-
able property, the instrument of partnership must be in |

-..?WTIere the partnership comprises immoy
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interest on Capital, Brawmgs and loans. E:H 5
rovisions for settlement of accounts in the case of dissolution of th
3*' Provisions for Salaries or commissions, payable to the partners, if aﬁy
> Provisions for expulsion of a partner in case of gross breach of duty or frai

. )v A partnership firm may add or delete any provision according to the neeﬂé Gif

2}, : Difference Between

-t:on |

the differences between Partnership and Hindu Undivided Family. [RTP May 18]

lated Question: Distinguish between Partnerships vs. Hindu Undivided Family. Write any two
ints [MTP Oct 19] CS LLM Arjun Chhabra (Law Maven) Mo: 62 62 62 143 8

5wer

Basis of Partnership
difference

Joint Hindu family

Mode of creation | Partnership is created
necessarily by an agreement.

The right in the joint family is created by .
status means its creation by birth in the
family.

entitled to take part in the
partnership business.

‘Death of a | Deathofapartnerordinarily leads | The death of a member in the Hindu

member to the dissolution of partnership. | undivided family does not give rise to |
dissolution of the family business.

Management All the partners are equally | The right of management of joint family

business generally vests in thp__igart_g, the
governing male member or female member
of the family.

| Authority to bind | Every partner can, by his act, bind

the firm.

The Karta or the manager, has the authority
to contract for the family business and the

other members in the family.

LLM Arjun Chhabra
\fen)
52 sz 143 8/955252143 8
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[2. A partnership is the relationship between the partners who have agreed to share the profits

- his own interest in the common concern of the partnershi

| T Voree. 00 AP0 0N, 903
i . b ; _“‘I ,
S iaW 1} vy on | ol wlde | aneous A
B A hols B al >80 d e i :
o ...l’l' . ..

 the business carried on by all or any of them acting for all (Section 4). This definition 1
that any of the partners can be the agent of the others.

3. Section 18 clarifies this position by providing that, subject to the provisions of the Act, a partner

. Is the agent of the firm for the purpose of the business of the firm. The partner indeed virtu g
embraces the character of both a principal and an agent. So far as he acts for himself and in

| "
p, he may properly be deemed -ﬁ.':'&llg .
principal and so far as he acts for his partners, he may properly be deemed as an agent. |' |

I
|

The principal distinction between him and a mere 2
with other partners in the whole property and busi

gent is that he has a community of interest |

| be applied to all transactions
[__only to the act done by partner

ness and liabilities of partnership. whereas |
an agent as such has no interest in either. 1

The rule that a partner is the agent of the fi

and dealings between the partners themselves. It is applmﬂal
s for the purpose of the business of the firm.




ﬁ (d) Expulsion Void: When a Pa

| (e) Position of Expelle

on of a Partner [Sec. 33]: A Partner cannot be expelled from a Firm by a n
) xcept in the exercise in good faith of powers conferred by the contrac

The power of expulsion must have existed in the contract between Partners,

"« Such power has been exercised by a majority of the Partners, and
e Such power has been exercised in good faith for the interest of the Firm and not used as

I vengeance against a Partner. \
' (c) What constitutes Good Faith? An expulsion is said to be in good faith if -

e Such expulsion is done to protect the interests of Partnership and of the Firm,

e The Partner who is to be expelled had been served with a Notice,

e Such Partner has given an opportunity of being heard.

rtner is otherwise expelled than in good faith, it is null and void. He

continues to be a Partner, and can (a) claim reinstatement or (b) sue for the refund of his share of

Capital and profits in the Firm.
d Partner: The provisions of Sec. 32 regarding liability of a Retired Partner to

Third parties and giving of public notices apply to an expelled Partner as well, as if he was a

retired Partner.

 Related Question: M/s XYZ & Associates, a partnership firm wit
| engaged in the business of carpet manufac

It i--ﬁhuar.-y 2018, Mr. G was blamed for unauthorized activities an

h X, Y, Z as senior partners were

turing and exporting to foreign countries. On 25th August,

n the field of carpet manufacturing as their partner. On 1oth

2016, they inducted Mr. G, an expert i .
d thus expelled from the partnership by

Ib
l'
I

kﬁ) E’Jﬁ:’u‘nme whether action by the partners was justified or not?

united approval of rest of the partners.
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veral years. Spouses of X and Y fought in ladies club on the \_
was hurt badly. X got angry on the incident and he convinced Z to expel
'm. Y was expelled from partnership without any notice from X and Z. C |
the Indian Partnership Act, 1932, state whether they can expel a partner from t
, e criteria for test of good faith in such circumstances? [May 18, 6 Marks] [MTP [
rks] CS LLM Arjun Chhabra (Law Maven)

OR 3k

iy
‘Related Question: Ram & Co.. a firm consists of three partners A, B and C having one third share "
- | each in the firm. According to A and B, the activities of C are not in the interest of the partnership |
- | and thus want to expel C from the firm.

!
, ..ﬁrgvisjons of the Indian Partnership Act. 1932. [RTP Nos 18]

Advise A and B whether they can do so quoting the rcle_vﬁ , |[|
g

| : = ] |
- | Answer: Provision same as given in answer no | || .

Is | [IN]

| Thus. according to the test of good faith as required under Section 33(1), expulsion of Partner Y. isﬂﬁtil. ‘
| valid. i

it

OR | o
jority partners can expel the partner only if the above |
tated above has been followed i -'

| Thus, in the given case A and B the ma
_conditions are satisfied and procedure as s

| % A felt very embarrassed and told

TS her husband Mr. A about the entire incident. Mr. A got 4
- Incident and started arguing and

fighting with Mr. Y in the meeting place itself. Next day, in




‘] TR == ) )=

5 el S O

of fight between A and Y was on personal reasons, he ing the te

inthe i‘ﬁtefeSt of partnership. Since the conditions given under above provisimia are not
Ypulsion stands null and void. | ol

en in the city, and his wife has left him on this ground. B applied to the court for the dissolution
of the firm on this ground. But the court rejected B's application and held that the firm cannot be
%_ﬂfgfs“ﬁlved on this ground. The reason for the same is that the misconduct of A does not have any adverse
' - on their business as bankers. In this case, the following observations of the court are worth

- | "There are, no doubt, various cases in which moral conduct of a man would affect business. as where
| a medical man had entered into partnership with another and it was found that his conduct was very
| immoral towards some of his patients, of course, this a ground for putting an end to the partnership. |
But in the case of bankers, how can the court say that a man's money is less safe because one of the
sartners commits audultery” [Snow v Milform (1868)] '

Death [Sec. 35]

Ir. A. Mr. B and Mr. C were partnersin a partnership firm M/s ABC & Co., which is engaged in the
| business of trading of branded furniture. The name of the partners was clearly written along with the
f” fitm name in front of the head office of the firm as well as on letter-head of the firm. On Ist October,
2018, Mr.C passed away. His name was neither removed from the list of partners as stated in front of
the head office nor from the letter-heads of the firm. As per the terms of partnership, the firm continued
i" ;ﬁg'ﬂpﬁr-ati.ons with Mr. A and Mr. B as partners. The accounts of the firm were settled and the amount
|dllet0 the legal heirs of Mr. C was also determined on 10th October, 2018. But the same was not paid
1o the legal heirs of Mr. C. On 16th October, 2018, Mr. X, a supplier supplied furniture worth Rs. 20,
0 to M/s ABC & Co. M/s ABC & Co. Could not repay the amount due to heavy losses. Mr. X

S Expected case study based on expulsion 1R E-
& . '_L !
. and B were carrying on a banking business in partnership. A had committed adultery with several | s

0 recover the amount not only from M/s ABC & Co.. but also from the legal heirs of Mr. C.
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the Partners, the Firm is not dissolved by the dea

ublic notice is required on the death of a Partner.

. tﬁezii*ghtbf the provisions of the Act and the facts of the question, Mr. X (creditor) can haveonlya |
,J persbnﬁl'ﬁdacree against the surviving partners (Mr. A and Mr. B) and a decree against the partne;shg :
1 a&sets in the hands of those partners.

suit for goods sold and delivered would not lie against the representatives of the deceased partner. |
, the legal heirs of Mr. C cannot be held liable for the dues towards Mr. X.

d Question: Ram, Mohan and Gopal were partners in a firm. During the course of partnership,
rm ordered Sunrise Ltd. to supply a machine to the firm. Before the machine was delivered, Ram
; >xpired. The machine, however, was later deliv

! ered to the firm. Thereafter, the remaining partners
| became insolvent and the firm failed to pay the

price of machine to Sunrise Ltd.

| _'f;eExpl'ain with reasons:

; (i) Whether Ram’s private estate is liable for the price of the machine purchased by the firm?
1y (i) Against whom can the creditor obtain a decree for the recovery of the price? [RTP May 19]
e | |
.J N [RTP NOV 22] i
- i mid
- | Answer: Provision same as above |
A0 L T

Therefore, considering the above provisions, the problem may be answered as follows: "v

Ram’s estate in this case will not be liable for the price of the Machinery purchased. "

creditors in this case can have onl

i Y a personal decree against the surviving partners andm
Partnership assets in the _

hands of those partners.




-m after P’s death. fact about his death was known to them at the time ofdehvety&ﬁwﬂtﬂs
became insolvent and failed to pay the price of furniture to JR Limited.

ther . ain with reasons:
g the - [ (i) Whether P’s private estate is liable for the price of furniture purchased by the firm?
-
i (ii) Whether does it make any difference if JR Limited supplied the furnitureto the firm believing that
| all the three partners are alive? [Jan 21 - 6 Marks] [RTP May 21]
£ | Answer: Provision same as above
| Therefore, considering the above provisions, the problem may be answered as follows:
nly a (i) P’s estate in this case will not be liable for the price of the furniture purchased by the firm because
A ( p y
g the furniture was delivered after p’s death.
| (ii) If JR Limited supplied the furniture to the firm believing that all three partners are alive would not
tner. 1 ‘make any difference. Still, P’s private estate would not stand liable for the price of the furniture.
Related Question: Sohan, Rohan and Jay were partners in a firm. The firm is dealer in office furniture.

| They have regular dealings with M/s AB and Co. for the supply of furniture for their business. On 30
'th June 2020, one of the partners, Mr. Jay died in a road accident. The firm has ordered M/s AB and
Co. to supply the furniture for their business on 25th May 2020, when Jay was also alive.

'.:.Now Sohan and Rohan continue the business in the firm’s name after Jay’s death. The firm did not
- [give any notice about Jay’s death to the public or the persons dealing with the firm. M/s AB and Co.
| delivered the furniture to the firm on 25th July 2020. The fact about Jay’s death was known to them at
‘the time of delivery of goods. Afterwards the firm became insolvent and failed to pay the price of
| furniture to M/s AB and Co. Now M/s AB and Co. has filed a case against the firm for recovery of the
| price of furniture. With reference to the provisions of Indian Partnership Act, 1932, explain whether
Jay’s private estate is also liable for the price of furniture purchased by the firm? [MTP Oct 21 - 6
Marks) RTP May 22]

" [Answer: Provision same as above:

1. In the light of the facts of the case and provisions of law, since the delivery of furniture was made

e after Jay’s death, his estate would not be liable for the debt of the firm.
iy . .
S : Mor goods sold and delivered would not lie against the representatives of the deceased partner.
' Page | 197
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State the modes by which a partner may transfer his mterest ;en th\]‘s3 ﬁ::rr; :;fit::g[fd b I3
under the Indian Partnership Act, 1932. What are the rights of such a transteree? (I e
Marks] [MTP April 19, 6 Marks] [RTP June 23] é _. | i L
[ Related Question: M/s ABC Associates is a partnership firm since 1990. Mr.. A, Mr. B and Mr. C wer&
| partners in the firm since beginning. Mr. A, being a very senior partner of aged ?8 years trafisfcrs-hg .
share in the firm to his son Mr. Prateek, a Chartered Accountant. Mr. B and Mr. C were not interested
that Mr. Prateek join them as partner in M/s ABC Associates. After some time, Mr. Prateek felt that
the books of accounts were displaying only a small amount as profit despite a huge turnover. He wanted
to inspect the book of accounts of the firm arguing that it is his entitlement as a transferee. However,
the other partners believed that he cannot challenge the books of accounts. Can Mr. Prateck, be
introduced as a partner if his father wants to get a retirement? As an advisor, help them resolve the

issues applying the necessary provisions from the Indian Partnership Act, 1932. [May 22 - 6 Marks]
[RTP Dec 23]

Answer:

(1) Introduction of a Partner (Section 31 of the I
between the partners and to the provisions of Secti
a firm without the consent of all the existing part

ndian Partnership Act, 1932): Subject to contract

on 30, no person shall be introduced as a partner into
ners.

In the instant case, Mr. Prateek can be introduced

. a5 a partner with the consent of Mr. B and Mr. C. the
existing partners.

(1) Rights of Transferee of a Partner’s
in the firm, cither:

# absolute or
7 by mortgage, or
by the creation by him of a charge on such interest,

interest [Section 29 (1)]: A transfer by a partner of his interest

does not entitle the transferee, during the continuance of the firm

‘é 1o interfere in the conduct of bus;j ness. or

e s 10 require accounts, or =

- IS | S
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Provision same as above as given in section 29 I|'| -'
owever. Mr. B is only entitled to receive the share of the profits of the transferring partner and he is |
ind to accept the profits as agreed to by the partners, i.e. he cannot challenge the accounts.

elated Question: Mr. M is one of the four partners in M/s XY Enterprises. He owes a sum of X 6 crore
friend Mr. Z which he is unable to pay on due time. So, he wants to sell his share in the firm to
for settling the amount. In the light of the provisions of The Indian Partnership Act, 1932, discuss
h of the following:

Mr. M validly transfer his interest in the firm by way of sale?

t would be the rights of the transferee (Mr. Z) in case Mr. M wants to retire from the firm after
eriod of 6 months from the date of transfer? [July 21 — 6 marks] [RTP May 22 — 6 marks]

ghts of transferee or a partner’s interest [Section 29 of The Indian Parinership Act. 19321

are in a partnership is transferable like any other property, but as the partnership is based on a
ual agency, the transferee of a partner’s interest by sale, mortgage or otherwise, cannot enjoy the

| same rights and privileges as the original partner.

1 Inthe. light of the above provision and facts of the case Mr. M can validly transfer his interest in the
| firm by way of sale.

. The rights of a transferee (Mr. Z) are as follows:
- | 1. During the continuation of the partnership, such transferee is not entitled

a) to interfere with the conduct of the business,

b) to require accounts, or

: 'L‘ 4 <) to inspect the books of the firm.
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ﬂmmsolvethe issue applng the necessary prov151ons t'rom the ]Emhaﬁ
[RTP Nov 21]

above points, in the given case, since the partnership business is in continuance, Mr. B is
| bound to accept the profits as agreed to by the partners. He cannot challenge the accounts. He is an]y
entlt!ed to receive the share of profits of Mr. A (transferring partner).

Insolvency [Sec. 34]

| Quesﬁo.n 4

| With reference to the provisions of Indian partnership Act, 1932 explain the various effects of
insolvency of a partner. [Nov 19, 4 Marks] [RTP Dec 23] CS LLM Ari Jun Chhabra (Law Maven)

| Answer:

Insolvency [Sec. 34]:

(a) When a Partner in a Firm is adjudicated insolvent, he ceases to be a Partner on the date of the
order, irrespective of whether the Firm is dlsqolved or not.

(b) When under a contract between the Partners, the Firm is n

ot dissolved by the insolvency of a
Partner, the estate of such Partner is NOT liable

for any act of the Firm
(c) Also, further the Firm is NOT liable for any act of the insolvent, done after the date on which the
order or adjudication is made.

Retirement [Sec. 32]




ent by (a) an agreement made wnh suc
,-.-91' (b) lmplled from the course of dealmg-_between the

ired Partner along with other Partners continues to be llableto thlrdpamesﬁar acts done
y of them in the Firm name before retirement, until public notice is given of his

' ,fhathe {vas a Partner.
c Notice: Can be given by - (a) Retired Partner, or (b) any Partner of reconstituted Firm.

Authority of Partner [Sec 19-22]
Implied authority of partner [Section 19 & 22]

"'Secfioﬁ 19 (1) - Implied Authority of partner as agent of the firm.

Subject to the provisions of section 22, the act of a partner which is done to carry on, in the usual way,
business of the kind carried on by the firm, binds the firm.
| Section 22 - Mode of doing act to bind firm.

| In order to bind a firm. an act or instrument done or executed by a partner or other person on behalfof
the firm shall be done or executed in the firm-name, or in any other manner expressing or implyingan
intention to bind the firm.
Reading together Sections 19(1) and 22. Implied authority covers those acts of partners which fulfill
the following three conditions:

Conditions for Partner's act to bind the Firm i.e. for Implied Authority:
I. Normal Business:

(a) Act done by Partners must relate to normal business of the Firm.

_(b) If the act is of a nature that is not common in the type of business carried on by Firm, it will
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1 3. In the Firm's name: The Act must be done in Firm's name or should, s

- Example: A and B are Partners in a stationery bus“{ess.Abuys pencils o P
LR mf"s name but gives them to his children. Taking goods on credit is no‘mal " busll 1ess, :
within A's implied authority. It will bind the Firm even though A had misappropriated it for his.
personal use.

T

Question 6

A, Band C are partners in a firm called ABC Firm. A, with the intention of deceiving D, a supplier of
office stationery, buys certain stationery on behalf of the ABC Firm. The stationery is of use in the
ordinary course of the firm’s business. A does not give the stationery to the firm., instead brings it to
his own use. The supplier D, who is unaware of the private use of stationery by A, claims the price
from the firm. The firm refuses to pay for the price. on the ground that the stationery was never
received by it (firm). Referring to the provisions of the Indian Partnership Act, 1932 decide:

(i) Whether the Firm’s contention shall be tenable?

(1) What would be your answer ifa part of the stationery so purch

ased by A was delivered to the
firm by him, and the rest of the stationery was used by him for private use, about which neither
the firm nor the supplier D was aw are? [MTP Marcl

n 18, 6 Marks] [MTP Oct 18. 6 Marks]

Answer:
Provision: Same as above as given in section 19 read w ith section 22

Considering the above provisions, the questions as asked in the problem may be answered as under;
(1) The firm’s contention is not tenable.

. partner, in the usual course of the
business on behalf of the firm has an impl; |
liable for the price of the goods.

(i) In the second Case also, the answer w.
partner binds the firm.

ould be the same as above, i.e., the implied authority of the

: 202
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>ctions 19 and 22 of the Indian Partnershnp Act, 1_332,

Acts outside Implied Authorit

s ;'?ﬁi-'fﬁé‘3absence of any usage or custom of trade to the contrary, implied authority of a Partner does not

'"_L | enable him to
|

(@) Submit to arbitration, a dispute relating to the business of the Firm,

._  (b) Open a bank account on behalf of the Firm in Partner's own name,

Pl i) Compromise or relinquish any claim or portion of claim by the Firm,
I‘ (d) Withdraw any suit or proceeding filed on behalf of the Firm,

] i)ﬁdmrtany liability in a suit or proceeding against the Firm,
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| > unless the person _ A

i s '%Sﬁ,dthxrﬂpartyrstaffected by limitation of implied authority unless h
L LT R ' ’ $ ek st el
B | Example: X, Y and Z are partners in a trading firm. They decide that no partner shall have the
| borrow beyond Rs. 20,000 without the cémse_nt of other partners. X without consulting Y and Z |
[ from W Rs. 25,000 in the name of the firm and utilised the same in paying of the firm’s debts.
firm is liable to pay W if W is unaware of the restriction but it will not be liable to pay lefW
! aware of such restriction.

¢

IQuestion 8

money from the firm.

What will be your advice in case M was having knowled

ge about the agreement? [MTP Aug 18,6
Marks] [MTP March 19, 6 Marks] CS LLM Arjun Chhabr :

a (Law Maven)

Answer: Provision: Same as above as given in section 20

erring to the case given in the

Now, z:ef question, M supplied furniture to A. who ultimately sold them
| to a third party and M was also ignora

b . nt about the agreement entered into by the partners about the
| €hange in their role. M also is not aware that he is dealing with a partner in a firm. Therefore, M on the

. basls fJ_:f .k'{lowledge of implied authority of A, can recover money from the firm. But in the second
[ Sttuation, if M was having knowledge ab

un Chhabra . Foari ;ﬁk

LY.

out the agreement, he cannot recover money from the_fil_@.;._;,
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ected Question: X and Y are Partners of a Trading Firm. They decide th

The act has been done to protect the Firm from loss.

Question: Shyam, Mohan and Keshav were partners in M/s Nandlal Gokulwale and Company. |
utually decided that Shyam will take the responsibility to sell the goods, Mohan will do the |
jase of goods for firm and Keshav will look after the accounts and banking department. No one |
| interfere in other's department. Once, when Shyam and Keshav were out of town, Mohan got the
4 nformation. that the price of their good is going down sharply due to some government policy which

| would result in heavy loss to firm if goods not sold immediately. He tried to contact Shyam who has |
authority to sell the goods. When Mohan couldn't contact to Shyam, he sold all goods at some reduced
rice to save the firm from heavy loss. Thereafter, Shyam and Keshav denied acceptingthe loss due to
| sale of goods at reduced price as it's only Shyam who has express authority to sell the goods. Discuss
| the consequences under the provisions of the Indian Partnership Act, 1932. [RTP June 23]

/|
y

| Answer:
| According to Section 20 of Indian Partnership Act, 1932, the partners in a firm may, by contract
' between the partners, extend or restrict the implied authority of any partner. Notwithstanding any such
restriction, any act done by a partner on behalf of the firm which falls within his implied authority
binds the firm, unless the person with whom he is dealing knows of the restriction or does not Know or
believe that partner to be a partner.

b Furﬁlel‘, according to Section 21, a partner has authority, in an emergency 10 do all such acts for the
bose of protecting the firm from loss as would be done by a person of ordinary prudence, in his own

; Page | 205
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Act, 1932. [Jan 21 - s] o=, 8
_ tail the circumstances which lead to liability of firm forr
visions of the Indian Partnership Act, 1932. [Dec 20 — 4 Marks] [I

| LIABILITY TO THIRD PARTIES (SECTION 25 TO 27) ~1
| The question of liability of partners to third parties may be considered under different heads. These are |
‘as follows:

- | 1. LIABILITY OF A PARTNER FOR ACTS OF THE FIRM (SECTION 25): Every partner is liable,
[ jointly with all the other partners and also several ly. for all acts of the firm done while he is a partner.

| Example: Certain persons were found to have been partners in a firm when the acts constituting an
infringement of a trademark by the firm took place. it was held that they were liable for damages arising

out of the alleged infringement, it being immaterial that the damages arose after the dissolution of the
firm.
2. LIABILITY OF THE FIRM FOR WRONGFUL ACTS OF APARTNER (SECTION 26): Were, by
the wrongful act or omission of a partner in the ordinary cour
| authority of his partners, loss or injury is caused to any third p
is liable therefor to the same extent as the partner.

se of the business of a firm, or with the
arty, or any penalty is incurred, the firm

Example: One of the two partners in coal mine acted 45 a manager was guilty of personal negligence
in omitting to have the shaft of the mine properly fenced. As a result, thereof, an injury was caused to

a workman. The other partner was also held responsible for the same.

[ 3- LIABILITY OF FIRM FOR MISAPPLICATION BY PARTNERS (SECTION 27):

'. Where-.

JJ(&) 4 partner acting within his a
- |misapplies it, or

pparent authority receives money or property from a third party and

et
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be observed that the workings of the two clauses of Section 27 is designed o bring
nt point of distinction between the two categories of cases of misapplication ¢

ause (a) covers the case where a partner acts within his authority and due to his authority as partner.
receives money or property belonging to a third party and misapplies that money or property. Fur |
L attracted, it is not necessary that the money should have actually come into the

| custody of the firm.
On the other hand, the provision of clause (b) would be attracted when such money or property has |
‘come into the custody of the firm and it is misapplied by any of the partners.

.'i'ha firm would be liable in both the cases.

e

Minors admitted to the benefits of partnership - Section 30

,Question 11
“Though a minor cannot be a partner in a firm, he can nonetheless be admitted to the benefits of
partnership.”
() Referringto the provisions of the Indian Partnership Act, 1932, state the rights which can be
enjoyed by a minor partner. [Nov 18, 4 Marks]
(I A. State the liabilities of a minor partner both:
(i) Before attaining majority and
(i) After attaining majority. [Nov 18, 2 Marks] [MTP March 19, 6 Marks]
OR

B. State the legal position of a minor partner after attaining majority:

(i) When he opts to become a partner of the same firm.

(i) When he decide not to become a partner. [Nov 18, 2 Marks]|
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books other than
account books that
niay contain
confidential
information
restricted to
Partners bnly.

(b)This can be
exercised only
when he decides
to severe his
connections
with Firm.

| [ (i) Liabilities of a minor partner before attaining majority:

_-L Before attaining majority Position on attaining majority
| (&) Liability is confined only to the (a) Decision: Within 6 months of his attaining
extent of his share in profits and majority or his obtaining knowledge that he had
property of Firm. been admitted to the benefits of the Arm,
() He is neither personally liable nor is whichever date is later, the minor Partner has to
his private estate liable, dhecide whether he shall remain a Partner or leave
the Arm.

(¢) He cannot be declared insolvent, .
but ifthe Firm is declared insolvent. | (b) Notice: He shall give a public notice of his

B hote in e Arm vesta i the intention, i.e. whether opting to become or not
Official Receiver of Official becoming a Partner.
Assignee, (¢) Deemed Partner: Where he fails to give notice, he |

il becomes g Partner in the Firm on the expiry of
: I such period. J
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3 b v

personally liable to third parties for all |
irm done since he was admitted to the
ts of the Arm.

: s He i__s__"enfiﬂje;i_ : >
K @ﬁs- ;har_e in the property and profits of the Arm for his share of the
| remains the same as he was entitled as a Minor. profits in the Firm.

d Question: Whether a minor may be admitted in the business of a partnership firm? Explain i

rights of a minor in the partnership firm. [RTP May 18] [MTP Oct 18. 6 Marks] CS LLM ?'
n Chhabra (Law Maven) [RTP Nov 21] [ H

Minor cannot become Partner: Minor cannot enter in to a contract, and hence he generally cannot |
~ enter into Partnership. :

Minor into benefits of Partnership: If all the Partners agree, a minor may be admitted to the
benefits of an already existing Firm. There must be atleast two major Partners before a Minor is | |
admitted into the benefits of Partnership. 1

3. Right of minor: Same as given in Above table.

[ Related Question; Master X was introduced to the benefits of partnership of M/s ABC & Co. With
1e consent of all partners. After attaining majority, more than six months elapsed and he failed to
] a public notice as to whether he elected to become or not to become a partner in the firm. Later

| on, Mr. L, a supplier of material to M/s ABC & Co., filed a suitagainst M/s ABC & Co. for recovery

[ of the debt due.
¥ { ;ﬂfﬁe light of the Indian Partnership Act, 1932, explain:
| () To what extent X will be liable if he failed to give public notice after attaining majority?

b

"| (i) Can Mr. L recover his debt from X? [RTP Nov 20] [Nov 19, 6 Marks] [RTP Dec 23] CS

ol .._._.._LLM Arjun Chhabra (Law Maven)
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since, X has failed to give a public notice, he shall become a pe
d becomes personally liable to Mr. L, a third party. 0

light of the provisions of Section 30(7) read with Section 30(5) of the Indian Par
1932, since X has failed to give public notice that he has not elected to not to become a

in six months, he will be deemed to be a partner after the period of the above six months and
therefore, Mr. L can recover his debt from him also in the same way as he can recover fmmm
other partner.

Personal profits earned by partners — Section 16

Iy ?:.*-';S_l__'lbject to the contract between the partners, -

- | (@) if a partner derives any profits for himself from
3 S any transaction of the firm, or

# from the use of the property or

» business connection of the firm or the firm-name,

he shall account for that profit and pay it to the fi rm;




noney he made, or he:-daesn’t have to inform the firm as it is his own b
‘amount more than the current prevailing market price of Rs. 3
en the partners regarding the above. [RTP Nov 21]

rovisions regarding personal profits earned by a partner under the Indian Partnersﬁlpm
?-fMay 19,2 Marks] CS LLM Arjun Chhabra (Law Maven)

| Answer: Provision same as above as given in section 16

' gwen scenario, Mr. B had sold iron bar to the firm at the current prevailing market rate of Rs.350
Kg though he had stock with him which he bought for Rs.200 per Kg. Hence, he made an extra
fit of Rs. 150 per Kg. This is arising purely out of transactions with the firm. Hence, Mr. B is
ountable to the firm for the extra profit earned thereby.

ated Question: X and Y are in Partnership for refining sugar. Y was appointed to buy sugar for the
m. Without the knowledge of X, he supplied his own sugar to the Firm at Market Price and made a
e gain. Is he accountable for profit he makes?

| Answer: Yes l
 Subject to Contract between the Partners, if a Partner derives any profit for himself from any |
transaction of the Firm, he must account for the profit and pay it to the Firm.

Effect of notice to acting partner — Section 24

| ‘Question 12
 What is the provision related to the effect of notice to an acting partner of the firm as per the Indian
Partnership Act, 19322 [May 19, 2 Marks] CS LLM Arjun Chhabra (Law Maven

ABSW&T'

Effect of notice to an acting partner of the firm Accordingto Section 24 of the Indian Partnership Ac:
e
1932, notice to a partner who habitually acts in the business of the firm of any matter relatingtot

- |affairs of the firm operates as notice to the firm, except in the case of a fraud on the firm committed
AT _E‘.V or with the consent of that partner.
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T ywere partners in the firm M/s MOTO & Company. They admitted Squy:as--ga;%ﬁ . _
firmand he is actively engaged in day-to-day activities of the firm. There is a tradition in the f
! that all active partners will get a monthly remuneration of 20,000 but no express agreement was
| After admission of Sony in the firm, Moni and Tony were continuing getting salary from the firn
 no salary was given to Sony from the firm. Sony claimed his remuneration but denied by existing
| partners by saying that there was no express agreement for that. Whether under the Indian Partnership |
| Act, 1932, Sony can claim remuneration from the firm? [RTP May 22]

' An_s_wer:

By virtue of provisions of Section 13(a) of the Indian Partnership Act, 1932 a partner is not entitledto
| receive remuneration for taking part in the conduct of the business. But this rule can always be varied

by an express agreement, or by a course of dealings, in which event the partner will be entitled to
-remuneration. Thus, a partner can claim remuneration even in the absence of a contract, when such
remuneration is payable under the continued usage of the firm. In other words, where it is customary

10 pay remuneration to a partner for conducting the business of the firm, he can claim it even in the
absence of a contract for the payment of the same.

| In the given problem, existing partners are getting regularly a monthly remuneration from firm

| customarily being working partners of the firm. As Sony also admitted as working partner of the

irm, he is entitled to get remuneration like other partners.




10tice

r-q:l LW =1 : :

B and C are partners ina firm. As per terms of the partnership deed, A is emﬁle&mmmﬁp I
, tnership property and profits. A retires from the firm and dies after 15 days. B and C continue |
pusiness of the firm without scttling accounts. Explain the rights of A’s legal representatives against |
the firm under the Indian Partnership Act, 19322 [RTP May |8] [RTP May 20] CS LLM Arjun Chhabra .

Answer:

Retirement / Death of Partner: Section 37 of the Indian Partnership Act, 1932 provides that where a
partner dies or otherwise ceases to be a partner and there is no final settlement of account between the
legal representatives of the deceased partner or the firms with the property of the firm, then, in the
absence of a contract to the contrary. the legal representatives of the deceased partner or the retired
partner are entitled to claim either.

(i) Such shares of the profits earned afterthe death or retirement of the partner which is attributable
to the use of his share in the property of the firm: or

(i) Interest at the rate of 6 per cent annum on the amount of his share in the property.

Based on the aforesaid provisions of Section 37 of the Indian Partnership Act, 1932, in the given
problem, A shall be entitled. at his option to:

L (i) the 20% shares of profits (as per the partnership deed); or

(ii) interest at the rate of 6 per cent per annum on the amount of A’s share in the property.

Related Practical Question: Manisha, Madhuri, and Juhi are partners sharing profits and losses equally.
Juhi dies on Ist October 2017. After making all the necessary adjustments for assets, liabilities,
goodwill and Joint Life Policy. the capital accounts of the partners are 2100000, 2140000 and 2240000
respectively. Manisha and Madhuri decide to continue the business. Juhi’s account is not settled until
Ist January 2018. The profit for the year is T180000. Assume the accounting year ends on 3 1st March
every year. Determine the option that the legal representative of Juhi shall choose.

Answer
Option 1: Share in Subsequent Profits
Profit for the year = 180000

But, profit until 1st October 2017 is already adjusted. Therefore, we need to pay him only the profit
from Ist October 2017 to 31st December 2017 i.e. for 3 months. We assume that profits are earned
eve :

venly during the year.
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| Act. 1932 and comment on the following:

| competitive business on 31st July, 2019, in the name of M/S PQ & Co. Meanwhile, R & § :
| emfmued using the property in the name of M/S PQRS & Co. in which P & Q also has a s are.

Based on the above facts, explain in detail the rights of outgoing partners as per the Indian Partn

| ()  Rights of P & Qto start a competitive business.

(i) _ Rights of P & Q regarding their share in property of M/S PQRS & Co. [Dec 20, 6 Marks]

| Answer: Rights of outgoing Partner

To carry on competing business [Section 36]

To share subsequent profits — [Section 37]

1. He may carry on business competing with that
of the Firm and may also advertise such business
but Subject to a contract to the contrary, he may
not
| (a) use the Firm name or

| (b) represent himself as carrymg on the Firm's
business or

(c) solicitthe custom of persons who were dealing
; with the firm before he ceased to be a partner.

I. In the absence of contract to contrary, Outgoing
Partner is entitled to such share of profits made
since his cessation, as may be attributable to the
use of his share of the Firm's property.

2. Alternatively, he can claim interest at 6% pa.
on his share in the Firm's property.

B

3. This right is available only when the Fim |
carries on the business with Firm's property
without final settlement of accounts between them |

and outgoing Partner.

‘jun Chhabra
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- | Subject to agreement by partners, state the rules that should be observed b

- | Aug 18, 4 Marks] [July 21 — 4 Marks] [RTP May 22 —4 Marks]
| : :Answer:

[ Settlement of partnership accounts (Section 48)

| the partners, be observed:

L___share profits.

LY AT
_ i .
R KT T

ided to leave the partnership firm and started competitive business on SIstJtﬂy,iﬁw,ﬁr -
of M/S PQ & Co. Meanwhile, R & S have continued using the pro
PQRS & Co. in which P & Q also has a share.

ight of the above provision and facts of the case

@P&Q has the right to start a com petitive business but subject to subsection (1) of section 36.

| (ii) P & Q shall be is entitled to such share of profits made since their cessation, as may be attributable

[ to the use of their share in the Firm's property or Alternatively, they can claim interest at 6% p.a. on
| their share in Firm’s property.

perty in the name of M/S |

Mode of settlement of accounts between partners — Section 48

| Question 16

Y the partners in settling the

| accounts of the firm after dissolution under the provisions of the Indian Partnership Act, 1932. [MTP

| In settling the accounts of a firm after dissolution. the following rules shall. subject to agreement by

(i) Losses, including deficiencies of capital, shall be paid first out of profits, next out of capit:.il, and,
lastly, if necessary. by the partners individually in the proportions in which they were entitled to

W l_’__'dgvgn)
: .I.s-.:-"lig;-;g_z 62 1438/9552 52 143 8
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en the contir uing guarantee can be revoked under the Indian Partnership Act, 1
Marks] [RTP Dec 23]

R

OR

‘What do you mean by Goodwill as per the provisions of Indian Part nership Act, 1932
12 Marks] [RTP Dec 23] Ll

.I Answer:

‘Revocation of continuing guarantee (Section 38 of the Indian Partnership Act, 1932)

| According to section 38, a continuing guarantee given to a firm or to third party in respect of the

transaction ofa firm is, in the absence of an agreement to the contrary, revoked as to future transactions
from the date of any change in the constitution of the firm. Such change may occur by the death, or
retirement of a partner, or by introduction of a new partner.

OR

_- Goodwill: The term “Goodwil]”

has not been defined under the Indian Partnership Act, 1932. Section
14 of the Act lays down that £0

odwill of a business is to be regarded as a property of the firm.

Goodwill may be defined as the value of the reputation of a business house in respect of profits expected

in future over and above the normal level of profits earned by undertaking belonging to the same class
of business.




ointly or in common.

Co-Ownership or joint ownership i.e. the relation which subsists between persons wi

Partnership

E=—

Partnership always arises
out of a contract, express or
implied.

Co-ownership may arise e1ther ﬁ'om
agreement or by the operation of law, such as
by inheritance.

iiniplied agency| A partner is the agent of the
' other partners.

A co-owner is not the agent of other co-
owners.

% 3. Nature of |[There is community of

interest interest which means that
profits and losses must have
to be shared.

Co-ownership does not necessarily involve
sharing of profits and losses.

-; 4. Transfer off A share in the partnership is
interest| transferred only by the
consent of other partners.

A co-owner may transfer his interest or rights

in the property without the consent of other
CO-OWners.

are the nghts of partners with respect to conduct of the busi

iness of a firm as prescribed under

! tof

wery Partner is bound to attend

the Business (Section 12 of the Indian Partnership Act, 1932): Subject to contract between

€very partner has a right to take part in the conduct of the business:

diligently to his duties in the conduct of the business;
inary matters connected with the business may be decided by
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[ State any four grounds on which Court may dissolve a partnership firm in case any partner files a
M| suit for the same. [Nov 18, 4 Marks] [RTP May 20] [May 22 - 4 Marks] CS LLM Arjun Chhabra
| (Law Maven)

—_—

5 - - . - o o
N & JTION C "FIRM VS. T Sﬁ T 3

it r.':."l._l i il .','_‘.."t",“ l_|r1|.‘=ic_h‘w-m :

= =

OF T DISSOLUTION OF FIRM | D1SSOL0:

! NCE IR
Continuation of | It involves discontinuationof | It does not affect continuation of
business | Business in partnership. business. It  involves  only |

o ' reconstitution of the firm. 1
n Windingup | Itinvolves winding up of the firm | It involves only reconstitution and |

PR and requires realization of assets requires only revaluation of assets
i ' and settlement of liabilities. and liabilities of the firm. o L
B | Order of court | A firm may be dissolved by the| Dissolution of partnership is not |

e order of the court. ordered by the court,

g Scope It necessarily involves | It may or may not involyve dissolution
B[ ' dissolution of partnership. of firm.

| Final closure of | It involves final closure of books | It does not involve final closure of the
| books of the firm. books,

l Juestion 2

| Dissolution by the Court (Section 44 of the Indian Partnership Act. 1932):
| Court may, at the suit of the partner, dissolve a firm on any of the following ground:

'jﬁhswer:

(1) Insanity/unsound mind: Where a partner (not a sleeping partner) has become of unsound
mind, the court may dissolve the firm on a suit of the other partners or by the next friend of
the insane partner.

() Permanent incapacity: When a partner, other than the partner suing, has become in any way
Permanently incapable of performing his duties as partner, then the court may dissolve the

{ E g

-sa—a.__le;'ﬂjgch permanent incapacity may result from physical disability or illness etc.
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-~ Embezzlement, iz e R R
| e Keeping erroneous accounts D e

v i gl Holding more cash than allowed TR W e
o  * Refusal to show accounts despite repeated request etc.

" not carry on any personal business so long as he is a partner. A was given the charge of importing
the salt. While importing salt for the firm. he was also importing sugar for himself and selling the
same on his personal accounts. The restriction imposed in the agreement is valid. And thus, A may

be restrained from carrying on the sugar business

Note: Where a partner carries on any personal business in breach of this kind of agreement, the other

Pparnters may apply to the court for the dissolution of the firm on the ground of persistent breach of
agreement. [Dean v. Macdowell]

(5) Transfer of interest: Where a partner other than the partner suing, has transferred the whole
of his interest in the firm to a third party or has allowed his share to be charged or sold by the
court, in the recovery of arrears of land revenue. the court may dissolve the firm at the instance
of any other partner.

(6) Continuous/Perpetual losses: Where the business of the firm cannot be carried on exceptata
loss in future also. the court may order for its dissolution.

(7) Just and equitable grounds: Where the court considers any other ground to be just and
equitable for the dissolution of the firm, it may dissolve a firm. The following are the cases
for the just and equitable grounds-

. Deadlock in the management.

I Where the partners are not in talking terms between them.
, I Loss of substratum.

IV. Gambling by a partner on a stock exchange.

| A, Band C were the three partners in a firm carrying on the business of importing salt from foreign |
| countries and reselling the same. The partnership agreement provided that a continuing partner shall |

1 Arjun Chhabra st
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CS LLM Arjun Chhabra
(Law Maven)
Mo: 62 62 62 143 8/ 9552 52 143 8

mnestinu 3

When does dissolutionof a partnership firm take place under the provisions of the Indian Partnership
Act, 19327 Explain. [MTP March 19, 4 Marks] [MTP Oct 20, 4 Marks] [MTP Oct 21. 4 Marks]

| Dissolution of a Firm may take place (Section 39 - 44)

Answer: Dissolution of Firm: The Dissolution of Firm means the discontinuation of the jural
relation existing between al| the partners of the Firm. But when only one of the partners retires or
becomes in capacitated from acting as a partner due to death, insolvency or insanity, the partnership,
i.e., the relationship between such a partner and other is dissolved, but the rest may decide to
continue. In such cases, there is in practice, no dissolution of the firm. The particular partner goes
out, but the remaining partners carry on the business of the Firm. In the case of dissolution of the
firm, on the other hand. the whole firm is dissolved. The partnership terminates as between each and

every partner of the firm.

(a) asa result of any agreement between all the partners (i.e., dissolution by agreement);

(b) by the adjudication of all the partners, or of all the partners but one, as insolvent (j.e.,
compulsory dissolution):

(¢) by the business of the Firm becoming unlawful (i.e., compulsory dissolution):

arties, on the happening of certain contingencies, such as:

(d) subject to agreement between the p
1 of the venture for which it was entered into; (iii) death of

(1) effluence of time; (ii) completior

a partner; (iv) insolvency of a partner.
e of his intention to dissolve the firm, in case of partnership at will

(¢) by a partner giving notice
and the firm being dissolved as from the date mentioned in the notice, or if no date is

mentioned, as from the date of the communication of the notice; and
a partner becoming the unsound mind: (i1) permanent

(B by intervention of court in case of: (1)
Misconduct of a partner affecting the

incapacity of a partner to perform his duties as such: (iii)
business; (iv) willful or persistent branches of agreement by a partner: (v) transfer or sale of
the whole interest of a partner; (vi) improbability of the business being carried on save at a
loss; (vii) the court being satisfied on other equitable grounds that the firm should be dissolved.
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Modes of Dissolution s |
| —>|  Insanity
Mutual I l l Permangnt
Agreemen (= Without Order of the By Order of the i i
Court [Sec. 40-43] Court [Sec. 44]
\Z Jj‘ 1 > Misconduct

_ Persistent
Compulsory On happening s| Breach of
Dissolution of Certain “| Agreement
, Contingencies '

\L w By Notice ‘ .| Transfer of
Insolvency of Business of the Interest

all or all but Firm becoming
one partner Unlawful

Perpetual
Losses

Any other
Just &

= Equitable

Ground

lated Question: MN partnership firm has two ¢

lifferent lines of manufacturing business. One line
of business is the manufacturing of Ajinomoto. a Popular seasoning & taste enhancer for food.
Another line of business is the manufacture of paper plates & cups. One fine day, a law s passed by
the Government banning Ajinomoto’ use in food and to stop its manufacturing making it an unlawful

d the firm compulsorily dissolve under the Indian
other line of business (paper pl

business because it is injurious to health. Shoul

Partnership Act, 19322 How will its ates & cups) be affected? [RTP

ANsSwer:

According to Section 41 of the Indi

an Partnership Act. 193
(a) by the adjudication of

32, a firm is compulsorily dissolved:
all the partners or of all the partners but one as insolvent, or :
(b) by the happening of any event which makes it unlawful for the business of the firm to be carried
on or for the

partners to carry it on in partnership, S
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."'?ii.teéﬁlity of one or more shall not of itself cause the dissolution of the firm in respect of its lawful
atures and undertakings.

Here. MN has to compulsorily dissolve due to happening of law which bans the usage of ajinomoto.
Else the business of the firm shall be treated as unlawful.

However. the illegality of ajinomoto business will in no way affect the legality or dissolution of the
other line of business (paper plates & cups). MN can continue with paper plates and cup manufacture.

;W' “where more than one separate adventure or undertaking is carried on by the firm, the |

mesﬁon: G, I and S were friends and they decided to form a partnership firm and trade in a
particular type of chemicals. After three years of partnership, a law was passed which banned the
trading of such chemicals. As per the provisions of the Indian Partnership Act. 1932 can G, I and S

continue the partnership or will their partnership firm get dissolved? [RTP Nov 22]

CAnswer:

Compulsory dissolution of a firm (Section 41)

A firm is compulsorily dissolved by the happening of any event which makes it unlawful for the
business of the firm to be carried on or for the partners to carry it on in partnership.

In this case, the firm is carrying on the business of trading in a particular chemical and a law is passed
which bans the trading of such a particular chemical.

The business of the firm becomes unlawful and so the firm will have to be compulsorily dissolved

in the light of Section 41 of the Indian Partnership Act, 1932.

ration of firm

Question 4
What is the procedure of registration of a partnership firm under the Indian Partnership Act, 19327
[RTP May 20] [6 Marks June 23]

Answer:
APPLICATION FOR REGISTRATION (SECTION 58):

(1) The registration of a firm may be effected at any time by sending by post or delivering to the

Registrar of the area in which any place of business of the firm is situated or proposed to be situated.
a statement in the prescribed form and accompanied by the prescribed fee, stating-

(a) The firm’s name

(b) The place or principal place of business of the firm,

(¢) The names of any other places where the firm carries on business.

(d) the date when each partner joined the firm,

(€) the names in full and permanent addresses of the partners, and

(f) the duration of the firm.
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Lmi" i T grrati)a Y . J LR AT
Act does not make the registration of firms compulsory nor does it
for non-registration." Explain. Discuss the various disabilities or disadva

partnership firm can face in brief? [May 19, 4 Marks] [May 18, 4 Marks] WA a R
[Dec-20, 2Marks] CS LLM Arjun Chhabra (Law Maven) [RTP May 21] [MTP Nov 21, 4
[Nov-22, 6 Marks] |
| Related Question: What are the consequences of Non-Registration of a Partnership Firm? Discuss. |
| [May 18, 4 Marks] [MTP Oct 19, 4 Marks]

' Answer:

| Under the English Law, the registration of firms is compulsory. Therefore, there is a penalty for

H&-reglgtratloﬁ of firms. But the Indian Partnership Act, 1932 does not make the registration of

firms compulsory nor does it impose any penalty for non-registration. The registration of a

partnership is optional and one partner cannot compel another partner to join in the registration of

the firm. It is not essential that the firm should be registered from the very beginning.

However, under Section 69, non-registration of partnership gives rise to a2 number of disabilities
which are as follows:

| 1= No suit in a civil court by firm or other co-partners against third party: The firm or any other
_person on its behalf cannot bring an action against the third party for breach of contract entered
into by the firm, unless the firm is registered and the persons suing are or have been shown in
the register of firms as partners in the firm.

Il. No relief to partners for set-off of claim: If an action is brought against the firm by a third party.
then neither the firm nor the partner can claim any set-off, if the suit be valued for more than
100 or pursue other proceedings to enforce the ri ghts arising from any contract.

[ WL Aggrieved partner cannot bring legal action against other partner or the firm: A Partnerof an

unregistered Firm cannot sue the Firm or any other Partner of the Firm to enforce a right (1)
arising from a contract, or (2) conferred by the Partnership Act. M .

| IV- Third party can sue the firm: In case of an unregistered firm, an action can be brought against
_ the firm by a third party.

| Related Question: What are the rights which won't be affected by Non-Registration of Partnership
n? [Dec-20, 2Marks) [Nov-22, 6 Marks]
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to sue or claim a set-off if the value of suit does not exceed Rs. 100 in

to suit and proceeding instituted by legal representatives or heirs
account s of the firm or to realise the property of the firm. '

mer D and then filed a suit against X without fresh registration? [RTP May 18] CS LLM Arjun
abra

egards the question whether in the case of a registered firm (whose business was carried on
.:{i:t_s dissolution by death of one of the partners), a suit can be filed by the remaining partners in
| respect of any subsequent dealings or transactions without notifying to the Registrar of Firms, the
| changes in the constitution of the firm, it was decided that the remaining partners should sue in
| tespect of such subsequent dealings or transactions even though the firm was not registered again
| after such dissolution and no notice of the partner was given to the Registrar.

| The test applied in these cases was whether the plaintiff satisfied the only two requirements of
| Section 69 (2) of the Act namely,

21 a) the suit must be instituted by or on behalf of the firm which had been registered:

b) the person suing had been shown as partner in the register of firms.

| In view of this position of law, the suit is in the case by B and C against X in the name and on behalf
of A & Co. is maintainable.

Now, in 2017, B and C had taken a new partner, D, and then filed a suit against X without fresh
| registration. Where a new partner is introduced, the fact is to be notified to Registrar who shall make
[ @ record of the notice in the entry relating to the firm in the Register of firms. Therefore, the firm
| “annot sue as D’s (new partner’s) name has not been entered in the register of firms.

&Wa,s Pointed out that in the second requirement, the phrase “person suing™ means persons in the

| sens ..ﬁf'indi'viduals whose names appear in the register as partners and who must be all partners in
I at the date of the suit.
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| The firm has supplied large amount of material to one fbf the cﬂ@ﬂfs vir. X for
| spite of regular reminders, X failed to pay the debts due to the firm. Sy

In January 2020, firm filed a case against X in the name and behalf of P. & Co. wit out
registration. With reference to Indian Partnership Act, 1932, discuss if the suit filed by the *&ﬁ:&? ;
 maintainable? [MTP Nov 22 - 6 Marks] , e 2
Answer: AT 3

In the instant case, since the fresh registration has not been taken after introduction of new partne
S, the firm P & Co. will be considered as unregistered firm. Hence the firm which is not registered
cannot file a case against the third party. Hence the firm P & Co. cannot sue X.

Related Question: P, X, Y and Z are partners in a registered firm A & Co. X died and P retired. Y
and Z filed a suit against W in the name and on behalf of firm without notifying to the Registrar of
firms about the changes in the constitution of the firm. Is the suit maintainable? [RTP May 19] —
Same answer as Above .
Related/Expected Question: A, B and C are Partners of an Unregistered Firm. D owes this Firm. 2
1,000 on a contract. The Firm files a suit against D. The suit is dismissed for non-registration of

Firm. The Firm is registered later on. Can the Firm now successfully bring the suit against D?

Answer;

Firm must be registered at the time of instituting the suit. Since in the given case, a fresh suit is
contemplated and at this time the Firm is a Registered Firm, the Firm will be entit_léd to institute a
valid suit. :

Related/Expected Question: A & B purchased a taxi to ply in Partnership. They plied the taxi fora
year when A, without the consent of B, disposed of the taxi which brought the Partnership to an end.
B brought an action to recover his share in the sale proceeds. A resisted B's claim on the ground that
the Firm was not registered. Will B succeed in his claim?
Answer: Yes

U/s 69, a Partner of an Unregistered Firm cannot enforce any of his contractual or legal rights against
any other Partner. But non-registration of a Firm does not affect a Partner's right to seek settlement
of accounts of a dissolved Firm.

| Related/Expected Question: X, Y and Z are Partners in Unregistered Firm. X steals the property of

th‘_’ Firm. Y filed a suit against X. X registered Y's claim on the plea that the Firm was not registered. _!
Will Y succeed? |
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[Answer:

Sec.69(1) prohibits the institution of ¢ivil suit and not eriminal suit.

moucslinn: M/s XYZ & Company is a partnership firm. The firm is an unregistered firm. The
firm has purchased some iron rods from another partnership firm M/s LMN & Company which is
also an unregistered firm. M/s XYZ & Company could not pay the price within the time as decided.
M/s LMN & Company has filed the suit against M/s XYZ & Company for recovery of price. State
under the provisions of the Indian Partnership Act, 1932:

(a) Whether M/s LMN & Company can file the suit against M/s XYZ & Company?

(b) What would be your answer, in case M/s XYZ & Company is a registered firm while M/s LMN
& Company is an unregistered firm?

(¢) What would be your answer. in case M/s XYZ & Company is an unregistered firm while M/s
LMN & Company is a registered firm?

Answer:

According to provisions of Section 69 of the Indian Partnership Act, 1932 an unregistered firm
cannot file a suit against a third party to enforce any right arising from contract, €.g.. for the recovery
of the price of goods supplied. But this section does not prohibit a third party to file suit against the
unregistered firm or its partners.

(a) On the basis of above, M/s LMN & Company cannot file the suit against M/s XYZ & Company
as M/s LMN & Company is an unregistered firm.

(b) In case M/s XYZ & Company is a registered firm while M/s LMN & Company is an unregistered
firm, the answer would remain same as in point a) above.

(c) In case M/s LMN & Company is a registered firm, it can file the suit against M/s XYZ &
Company.

A and B were partners in an unregistered firm. A clause in the partnership deed provided that in case
of any dispute between the partners, the matter will be referred to arbitration. After some time, a
dispute arose between the partners, and A appointed an arbitrator. But B did not give his consent and
refused to refer the dispute to the arbitrator. A filed a suit against B that he (B) should be compelled
to refer the dispute to the arbitration as there was an arbitration clause in the partnership deed. B
contended that the firm was not registered, and, therefore, the suit should be dismissed. It was held

Mﬂ_ﬂt)l maintainable as the firm was unregistered. [Jagdish C. Gupta v. Kajaria Traders)
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e The partner is not having right to transfer his he.ld'ix_;g in the partnership unless
from partnership and other partners agree to ‘admii the same; i
The number of members is limited by which more investments will not be there which r
inhibiting the growth of the business. .

' : s —
| A need has been felt for a long time to provide for a business format that would combine the
| flexibility of a partnership and the advantages of the limited liability of the company at a low
compliance cost. :

During_ the financial crisis of the late 1980s and early 1990s hundreds of US saving and loan
firms were declared insolvent. As a result of the collapse many accountancy and legal firms
faced legal claims instigated by the US government. Successful claims could have resulted in
all partners, including those who were not responsible for the failure of the savings and loan
firms, being liable to repay millions of dollars in compensation. In 1991 Texas introduced the

concept of a limited liability partnership (LLP). The concept was popular and the majority of ;_
US states eventually passed LLP legislation. '

The LLP structure is available in countries like United Kingdom, United States of America, various
Gulf countries, Australia and Singapore. In India on the advice of experts who have studied LLP
legislations in various countries, the LLP Act is broadly based on UK LLP Act 2000 and Singapore LLP
Act 2005, Boththese Acts allow creation of LLPs in a body corporate form i.e.asa sepharate legal
entity, separate from its partners/members. '

Question1 "LLP js an alternative corporate business form that gives the benefits of limited liability

of a company and the flexibility of a partnership", Explain. [May 19, 5 Marks] [July 21 — 5 Marks]
| [MTP Oct 20 — 5 Marks] [MTP Oct 21 - 5 Marks] [RTP May 22 - Marks] CS LLM Arjun Chhabra

| Answer:

| and the flexibilit of a partnershi -
- :Lpnnted Liability: Every partner of an LLP is, for the purpose of the business of LLP, the agent of |
| the LLP, but not of other partners (Section 26 of the LLP Act, 2008). The liability of the partners

'LLP is an alternat; YE corporate business form that sives the benefits of limited liability of a company

Will be limited to their agreed contribution in the LLP, while the LLP itself will be liable for the full

| extent of its assets,

en)
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l;[cqihili"’ of a partnership: The LLP allows its members the flexibility of organizing their internal
s(rl.;cwl'e-as a partnership based on a mutually arrived agreement. The LLP form enables

entreprencurs. professionals and enterprises providing services of any kind or engaged in scienti fic
and technical disciplines. to form commercially efficient vehicles suited to their requirements.
Owing to flexibility in its structure and operation, the LLP is a suitable vehicle for small enterprises

and for investment by venture capital.
Body Corporate [(Section 2(d)]: It means a company as defined in clause (20) of section 2 of the

Companies Act, 2013 and includes
(i) a limited liability partnership registered under this Act;

(if)

(iii) acompany incorporated outside India,

a limited liability partnership incorporated outside India; and

but does not include

(i) a corporation sole:
(i) a co-operative society registered under any law for the time being in force: and

(iii)
Companies Ac
Government may, by notification in the Official Gazette, specify in this behalf.

service and occupation except
by notification. exclude.

any activity which the Central Government may. by notitication,

any other body corporate (not being a company as defined in clause (20) of section 2 of the

t, 2013 or a limited liability partnership as defined in this Act), which the Central

Business [Section 2(e)]: “Business™ includes every trade, profession,

Questiun 2
What is Small Limited Liability Partnership as per Limited Liability Partnership (Amendment) Act,

o b )

2021?[RTP Nov 22 - 5 Marks] [RTP June 2.

Answer:
“Small Limited Liability Partnership | n 2(te the d Liability Partnership Act, 2008]:
It means a Limited Liability Partnership—
(i) the contribution of which, does not exceed twenty-five lakh rupees or such higher amount, not
exceeding five crore rupees, as may be prescribed; and
(ii) the turnover of which, as per the Statement of Accounts and Solvency for the immediately
preceding financial year, does not exceed forty lakh rupees or such higher amount, not exceeding
]-JIl‘\If Crore rupees, as may be ]]i‘@ﬁtl‘ihlﬁ(ll or

and conditions

(iiii) which meets such other requirements as may be prescribed and fulfils such terms

as may be prescribed.
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L (b) heisan undischarged insolvent; or

| (© he has applied to be adjudicated as an insolvent and his application is p
| e

For knowledge: An Undischarged Insolvent or Undischarged Bankrupt is a person _
| submitted a bankruptcy petition to the court of law and whose debts are still being assessed

court. The court will allow the person to submit all the persons assets and liabilities, list of credi

list of debtors and will evaluate the persons ability to pay off, which creditors to pay. how mugl
pay etc. .
Until the court decides all of the above, the person is an undischarged bankrupt or insolvent. Ong
the court passes appropriate orders - the bankruptcy petition is disposed off and the person will
discharged by a court. Once this is done, the person becomes a discharged bankrupt or dischar ‘I.

insolvent. |
3 T
Question 4 ; H‘
What do you mean by Designated Partner? Whether it is mandatory to appoint Designated m i
ina LLP? [MTP Oct 19, 5 Marks] [RTP Nov 20] [RTP May 21] [MTP Nov 21 —5 Marks] g
Answer: -

Designated partners (Section 7) |
(1) Every limited liability partnership shall have at least two designated partners who are individunliii ] ¢
e

and at least one of them shall be a resident in India:
|

Provided that in case of a limited liability partnership in which all the partners are bodies com" '
or in which one or more partners are individuals and bodies corporate, at least two individuals who |
are partners of such limited liability partnership or nominees of such bodies corporate shall aﬂ”‘*‘
| designated partners.

.flxplanation. For the purposes of this section, the term resident in India means a person W‘W@
Isfayed in India for a period of not less than one hundred and twenty days during the financial yea

_(2) Sllb_lect to the provisions of sub-section (1),

I'.'_ _l-l_..':i,\'-




gwen hls consent to act as designated partner in such form and manner as may be pre' cril
n thirty days of his appointment.
| (5) An individual eligible to be a designated partner shall satisfy such conditions and requirements |
| as may be prescribed.
(6) Every designated partner of a limited liability partnership shall obtain a Designated Partners
| Identification Number (DPIN) from the Central Government and the provisions of sections 153 to
i 159 (both inclusive) of the Companies Act, 2013 shall apply mutatis mutandis for the said purpose.

Questlon 5
| 'Explam the incorporation by registration of a Limited Liability Partnership and its essential

\T ‘elements under the LLP Act, 2008. [May 22- 5 Marks]
Explaln the essential elements to 111corp0rate a Limited Liability Partnership and the steps involved

| therem under the LLP Act, 2008. [Nov 18, 5 Marks] CS LLM Arjun Chhabra
_Related Question: What are the essential elements to form a LLP in India as per the LLP Act, 2008?
| [May 18, 5 Marks] [RTP Nov 18]

°.',Rclated Question: State the meaning of Limited Liability Partnership (LLP). What are the
relevant steps to incorporate LLP? [MTP March 18, 5 Marks] [MTP Oct 18, 5 marks] [MTP April

19, 5 Marks]

Answer:
Meaning: A LLP is a new form of legal business entity with limited liability. It is an alternative
corporate business vehicle that not only gives the benefits of limited liability at low compliance cost
but allows its partners the flexibility of organising their internal structure as a traditional
partnership.
The LLP is a separate legal entity and, while the LLP itself will be liable for the full extent of its
assets, the liability of the partners will be limited.

b Incorporation by registration (Section 12 of LLP Act, 2008):
f 'U) "_"i'i"he' n the requirements imposed by clauses (b) and (c) of sub-section (1) of section 11 have been
- [complied with, the Registrar shall retain the incorporation document and. unless the requirement
Page | 231
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[ (3) The certificate issued under clause (b) of sub-section ( 1) shall be signe
| authenticated by his official seal.

Steps to incorporate LLP:
U

‘ AT el W Y 5 s !

f:-;l't—J 3

(4) The certificate shall be conclusive evidence that the LLP is inc.brﬁﬁr&%é&' by fﬁe
therein.

a1

Essential elements to incorporate Limited Liability Partnership (LLP)- Under the LLP Act, 2008, |
the following elements are very essential to form a LLP in India: '

() To complete and submit incorporation document in the form prescribed with the Re.
electronically:;

(i) To have at least two partners for incorporation of LLP [Individual or body corporate];

(iii) To have registered office in India to which all communications will be made and received;

(iv) To appoint minimum two individuals as designated partners who will be responsible for

number of duties including doing of all acts, matters and things as are required to be done
by the LLP. Atleast one of them should be resident in India.

(v) A person or nominee of body corporate intendin
LLP should hold a Designated Partner Identificat
Corporate Affairs.

(vi) To execute a partnership agreement between the
partners. In the absence of any agreement the
Act, 2008 will be applied.

(vii) LLP Name.

g to be appointed as designated partner of
ion Number (DPIN) allotted by Ministry of

partners inter se or between the LLP and its
provisions as set out in First Schedule of LLP

Name reservation:

* The first step to incorporate Limited Liabilit
LLP.

*  Applicant has to file e-Form I, for ascertaining availability
a LLP business.

y Partnership (LLP) is reservation of name of

and reservation of the name of |

[ 2. Incorporate 1.Lp: :
*  After reserving a name, user has to file e- Form 2 for incorporating a new Limited Liability
: Partnership (LLP).
CS LLM Arjun Chhabra s -
(Law Maven)
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beep, *  LLP Agreement is required to be filed with the registrar in e-Form 3 within 30 @Q{ 1
incorporation of LLP. = :
and ..l .Qn-é'stidn 6
What do you mean by Limited Liability Partnership (LLP)? What are the advantages for forming a l

LLP for doing business? [RTP May 18] [RTP May 19] CS LLM Arjun Chhabra

Answer:
Meaning- Same as above.
Since LLP contains elements of both ‘a corporate structure’ as well as “a partnership firm structure’

LLP is called a hybrid between a company and a partnership.

Characteristic/Salient Features of LLP
I LLP is a body corporate: Section 2(1)(d) of the LLP Act, 2008 provides that a LLP is a body

corporate formed and incorporated under this Act and is a legal entity separate from that of its
partners and shall have perpetual succession. Therefore, any change in the partners of a LLP shall

not affect the existence, rights or liabilities of the LLP.

Section 3 of LLP Act provides that a LLP is a body corporate formed and incorporated under this
Act and is a legal entity separate from that of its partners.

2. Perpetual Succession: The LLP can continue its existence irrespective of changes in partners.
Death, insanity, retirement or insolvency of partners has no impact on the existence of LLP. It is

capable of entering into contracts and holding property in its own name.

3. Separate Legal Entity: The LLP is a separate legal entity, is liable to the full extent of its assets
but liability of the partners is limited to their agreed contribution in the LLP. In other words,

creditors of LLP shall be the creditors of LLP alone.

4. Mutual Agency: Further, no partner is liable on account of the independent or un- authorized
actions of other partners, thus individual partners are shielded from joint liability created by
another partner’s wrongful business decisions or misconduct. In other words, all partners will be
the agents of the LLP alone. No one partner can bind the other partner by his acts.

5. Artificial Legal Person: A LLP is an artificial legal person because it is created by a legal process
and is clothed with all rights of an individual. It can do everything which any natural peiwes
do, except of course that, it cannot be sent to jail, cannot take an oath. cannot marry or get divorce

J
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@)Ew.-ry limited liability partnership shall file within the prescribed time, the Statement ofﬁm
| and Solvency prepared pursuant to sub-section (2) with the Registrar every year in such form and
- | manner and accompanied by such fees as may be prescribed.

(4) The accounts of limited liability partnerships shall be audited in accordance with such rules as
may be prescribed:

Provided that the Central Government may, by notification in the Official Gazette, exempt any class
or classes of limited liability partnerships from the requirements of this sub-section.

(5) Any limited liability partnership which fails to comply with the provisions of sub-section (3).
such limited liability partnership and its designated partners shall be liable to a penalty of one
hundred rupees for each day during which such failure continues, subject to 2 maximum of one lakh
rupees for the limited liability partnership and fifty thousand rupees for every designated partner.

(6) Any limited liability partnership which fails to comply with the provisions of sub-section (1),
sub-section (2) and sub-section (4), such limited liability partnership shall be punishable with fine
which shall not be less than twenty-five thousand rupees, but may extend to five lakh rupees and
every designated partner of such limited liability partnership shall be punishable with fine which
shall not be less than ten thousand rupees, but may extend to one lakh rupees.

’ Question 13

List the differences between the Limited Liability Partnership and the Limited Liability Company.
[RTP May 18] [MTP March 19] CS LLM Arjun Chhabra

—

Related Question: "A LLP (Limited Liability Partnership) is a type of partnership in which
participants' liability is fixed to the amount of money they invest whereas a LLC (Limited Liability
Private/Public Company) is a tightly held business entity that incor

porates the qualities of a
corporation and a partnership".

In line of above statement clearly elaborate the difference between LLP and LLC. [Noy 22- 5 Marks]
Answer:

Basis LLR Limited Liability Company (LLC)
l. | Regulating Act The LLP Act, 2008. The Companies Act, 2013.
) Page | 239
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. the.
3 o Internal governance | The internal governance | gﬁw _
' . structure structure of a LLP is governed company is regulate,
i by confract  agreement Companies Act, 201_3)-.-
_ between the partners. gl %

4. | Name Name of the LLP to contain | Name of the public com‘pmfy
the word “Limited Liability | contain the word “limited” and :
partnership” or “LLP” a5 | o, to contain the word “Private
suffix. limited” as suffix. '

5. [ No. of Minimum — 2 members Private company: Minimum -2

members/partners Maximum — No such lim iton | members Maxim um 200 members
the members in the Act. The | Public company: Minimum — 7
members of the LLP can be members
individuals/or body corporate | Maximum — No such limit on the
through the nominees.

members,

Members can be organizations, trusts,
another business form or individuals,

6. | Liability of
members/partners

Liability of a partners is
limited to the extent of agreed
contribution in
intention is fraud.

case of

Liability of 2 memberis limited to the

amount unpaid on the shares held by
them,

7. | Management

The business of the company

managed by the partners managed by board of directors elected
including  the designated | by the shareholders.

partners authorized in the

agreement,

The affairs of the company are

8. | Minimum number of
directors/designated
partners

Minimum 2 designated
partners.

Pvt. Co. -2 directors Public co. —
3 directors

CS LLM Arjun Chhabra

S (Law Maven)
.._JAJ el F.‘-cum £ £ 4 s o

A




f'l!S[’S_
1als,

10

CS LLM Arjun Chhabra
(Law Maven)
Mo: 62 62 62 143 8/955252 143 8

mucslinn 14

Differentiate between a LLP and a partnership firm? [RTP Nov 18] [RTP Nov 211 CS LLM Arjun

Chhabra

Answer:

Basis LLP Partnership firm

I. |Regulating Act |The Limited Liability The Indian Partnership Act. 1932.
Partnership Act, 2008.

2. | Body corporate [ It is a body corporate. It is not a body corporate,

3. | Separate legal It is a legal entity separate from | It is a group of persons with no

entity its members. separate legal entity.

4. | Creation It is created by a legal process | It is created by an agreement between
called registration under the LLP | the partners.
Act, 2008.

5. | Registration Registration is mandatory. LLP| Registration is voluntary. Only the
can sue and be sued in its own | registered partnership firm can sue the
name. third parties.

6. | Perpetual The death, insanity, retirementor | The death, insanity, retirement or

suceession insolvency of the partner(s) does | insolvency of the partner(s) may affect
not affect its existence of LLP.|its existence. It has no perpetual
Members may join or leave but its | succession.
existence continues forever.

7. |Name Name of the LLP to contain the | No guidelines. The partners can have
word limited liability partners|any name as per their choice.
(LLP) as suffix.

8. | Liability Liability of each partner limited | Liability of each partner is unlimited.
to the extent to agreed|It can be extended upto the personal
contribution except in case of|assets of the partners.
willful fraud.

9. | Mutual agency Each partner can bind the LLP by | Each partner can bind the firm as well
his own acts but not the other | as other partners by his own acts.
partners.

[0. | Designated At least two designated There is no provision for such partners

e partners partners and atleast one under the Indian partnership Act, 1932.

Quusiimi 1>

Explain the circumstances in which LLP may be wound up by Tribunal under the LLP Act. 2008,

[RTP May 20] [Dec-20 5-Marks]

CS LLM Arjun Chhabra

(Law Maven)

Mo: 626262 1438/9

A
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.A nswer:

Circumstances in which LLP may be wound up by Tribunal (Section 64 of the LLP Act. 2008): A

LLP may be wound up by the Tribunal:

(a) if the LLP decides that LLP be wound up by the Tribunal;

(b) if, fora period of more than six months, the number of partners of the LLP is reduced below

two;

(c) ifthe LLP is unable to pay its debts:

(d) ifthe LLP has acted against the interests of the sovereignty and integrity of India. the security

of the State or public order;

(e) if the LLP has made a default in filing with the Registrar the Statement of Account and
Solvency or annual return for any five consecutive financial years; or

(f) if the Tribunal is of the opinion that it is just and equitable that the LLP be wound up.




which, mcorperated nmder

- |(a) has a place of business in India whether by itself or through an e 0_‘_. undt.er. anyp g |
agent, physically or through electronic mode; and company lav.

1' (;'IJJ) conducts any business activity in India in any other manner.

;m‘ﬁgm of the above provision and facts of the case we conclude that Mike limited cannot be
malied as foreign company because the basic condition to be called as foreign company is thatthe

' \company must be incorporated outside India. In the present case Mike limited is incorporated in
~ |India i.e. incorporated under this Act (Companies Act, 2013) or under any previous company law.
A Therefore, mike limited can be called as company but cannot be called as foreign company.
elated Question: Mike LLC incorporated in Singapore having an office in Pune, India. Analyse
whether Mike LLC would be called as a foreign company as per the provisions of the Companies
Act, 20132 Also explain the meaning of foreign company. [Nov 22 - 3 Marks]

| Answer: Provision same as above
Mike LLC is incorporated in Singapore and having a place of business in Pune, India. Since. Mike
| LLC is incorporated outside India and having a Place of business in India, hence it is a foreign

"
(T

iiompany.
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| Jagannath Oils Limited which they are holding till date.

Denamher, 14 f se 2
Now company wa

‘a private company. State with reasons: -
(D) Whether Jagannath Oils Limited is required to reduce the number of members.
(IN Would your answer be different if above 25 members were the employee in Ja
Limited for the period from 1st April, 2006 to 28th June, 2017? [MTP Nov 21 - 4 Marks] [RTP

May 22] Y ot ||

Answer:

According to Section 2(68) of Companies Act, 2013, “Private company” means a company having
a minimum paid-up share capital as may be prescribed, and which by its articles, — 3

(a) restricts the right to transfer its shares;
(ii) except in case of One Person Company, limits the number of its members to two hundred:

Provided that where two or more persons hold one or more shares in a company jointly, they shall,
for the purposes of this clause, be treated as a single member:

Provided further that—
(A) persons who are in the employment of the company; and

(B) persons who, having been formerly in the employment of the company, were members of the
company while in that employment and have continued to be members after the employment
ceased, shall not be included in the number of members; and

(iii) prohibits any invitation to the public to subscribe for any securities of the company.

(I) Following the provisions of Section 2(68), 25 members were employees of the company but not
during present membership which was started from Ist December 2016 i.c. after the date on which
these 25 members were ceased to the employee in Jagannath Oils Limited. Hence. they will be
considered as members for the purpose of the limit of 200 members. The company is required to
reduce the number of members before converting it into a private company.

(1) On the other hand, if those 25 members were ceased to be employee on 28th June 2017, they
were employee at the time of getting present membership. Hence, they will not be counted as
members for the purpose of the limit of 200 members and the total number of members for the
purpose of this sub-section will be 195. Therefore, Jagannath Oils Limited is not required to reduce
the number of members before converting it into a private company.

CS LLM Ari Page | 244
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Related Question: Flora Fauna Limited was registered as a public company. There are 230 members
in the company as noted below: . [MTP March 19. 3 Marks] [RTP May 19] CS LLM Arjun Chhabra

Directors and their relatives 190
Employees 15
Ex-Employees (Shares were allotted when they were employees 10
5 couples holding shares jointly in the name of husband and wife (5*2) | 10
Others 5

The Board of Directors of the company propose to convert it into a private company. Also advise
whether reduction in the number of members is necessary

Answer: Provision same as above
In the instant case, Flora Fauna Limited may be converted into a private company only if the total
members of the company are limited to 200.

Total Number of members

(i) Directors and their relatives 190

(ii) 5 Couples (5x1) 3

(1i1) Others 5
Total 200

Therefore, there is no need for reduction in the number of members since existing number of

members are 200 which does not exceed maximum limit of 200.
Related Question: ABC Limited was registered as a public company. There were 245 members in

the company. Their details are as follows: B
Directors and their relatives 190 \
Employees 15 }
Ex — employees (shares were allotted when they were employees) 20

Others (Including 10 joint holders holding shares jointly in the name of father and son) 20 |

The Board of directors of the company propose to convert it into a private company. Advice

whether reduction in the number of members is necessary for conversion. [Jan 21 — 4 Marks}

ahove

Answer: Provision same as above

In the instant case. ABC Limited may be converted into a private company only if the total

members of the company are limited to 200. Total Number of members-
(1) Directors and their relatives 190
(ii) | Others (10 joint holders holding shares in 10
the name of father and son)
Total 200
Therefore, there is no need for reduction in the number of members since existing number of
members are 200 which does not exceed maximum limit of 200. J
Page | 245
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A company is a holding company in relation to one or more other companies, means a

8 oi_ l'l I-m ) . Sﬂction 2 46

which such companies are subsidiary companies. ==

For the purposes of this clause, the expression “company" includes any body corporzfe
| Subsidiary company [Section 2(87)]

| in relation to any other company (that is to say the holding company), means a company in
the holding company—

(i) controls the composition of the Board of Directors; or

(i) exercises or controls more than one-half of the total voting power either at its own or toge er
with one or more of its subsidiary companies

Status of private company. which is subsidiarv to public company [Section 2(71)]

A Private company, which is subsidiary of a public company shall be deemed to be public company |
for the purpose of this Act, even where such subsidiary company continues to be a private company |
in its articles.

(b) Associate company [Section 2(6)]

In relation to another company, means a company in which that other company has a significant
influence, but which is not a subsidiary company of the company having such influence and
includes a joint venture company:.

alr

Explanation. — For the purpose of this clause — |
(a) “Significant influence” means control of at least twenty per cent of total voting power, or control 4
of or participation in business decisions under an agreement; ':'
(b)” Joint venture’> means a joint arrangement whereby the parties that have joint control of the i
arrangement have rights to the net assets of the Sfrangement, WA iEEN e ;’;‘;‘f‘”‘:‘ "f::“'

otal Share Capital”, means the aggregate of the - N t | R becisiee ;:“r 1 ;..Mi

(1)  Paid-up equity share capital; and
(b) _ Convertible preference share capital.

LM Arjun Chhabra
Maven)
:6262621438/955252 143 8
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L‘.‘é&\ o Wes,ion: BC Private Limited and its subsidiary KL private limited are holding 90,000 and

70,000 shares respectively in PQ Private Limited. The paid-up share capital of PQ Private Limited

5 s 30 Lakhs (3 Lakhs equity shares of 10 each fully paid). Analyse with reference to provisions of
\ct :he Companies Act, 2013 whether PQ Private Limited is a subsidiary of BC Private Limited. What
1 would be your answer if KL Private Limited is holding 1,60.000 shares in PQ Private Limited and
3 ho shares are held by BC Private Limited in PQ Private Limited? [Dec 21 — 3 Marks] [RTP Dec
e o |
‘as Answer: Provision same as above given u/s 2(87)

In the instant case, as BC private limited together with its subsidiary KL private limited holding
more than one-half of the total paid up share capital (voting power) in PQ private limited i.e.,
90000 equity shares are held by BC private limited plus 70000 equity shares are held by KL
private limited respectively in PQ private limited amounting to 160000 equity share out of total

equity shares of 300000.

In the light of the above provision and facts of the case:

|. PQ private limited is subsidiary of BC private limited.

2. In the second case also, the answer would be the same as above, i.e.. PQ private limited is subsidiary
of BC private limited irrespective of the fact that no shares are held by BC Private Limited in PQ
Private Limited.

Related Question: The paid-up capital of Ram Private Limited is Rs.10 Crores in the form of

7.00,000 Equity Shares of Rs.100 each and 3,00.000 Preference Shares of Rs. 100 each. Lakhan

Private Limited is holding 3,00.000 Equity Shares and 3.00,000 Preference Shares in Ram Private

Y Limited. State with reason, Whether Ram Private Limited is subsidiary of Lakhan Private Limited?

(MTP Oct 21 - 4 Marks)

Answer: Provision same as above given u/s 2(87)
at It is to be noted that Preference share capital will also be considered if preference shareholders
s have same voting rights as equity shareholders.

As in the given problem it is not clear that w hether Preference Shares are having voting rights or

)| not, it can be taken that there is no voting right with these shares. On the basis of provisions of
Section 2(87) and facts of the given problem, Lakhan Private Limited is holding 3.00.000 Equity

e Shares of total equity paid up share capital of Ram Private Limited.
Therefore. as Lakhan Private Limited does not exercises or controls more than one-half of the total
voting power in Ram Private Limited, Ram Private Limited is not subsidiary of Lakhan Private
Limited.

—
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Government Company [Section 2(45)]

—

Qu(‘sti:m 4
SK Infrastructure Limited has a paid-up share capital divided into 6,00.000 equity shares of INR

100 each 2,00,000 equity shares of the company are held by Central Government and 1,20,000
equity shares are held by Government of Maharashtra Explain with reference to relevant provisions
of the Companies Act. 2013, whether SK Infrastructure Limited can be treated as Government
Company. [Jan 21- 3 Marks] [RTP May 21]

A nswer:

Government company [Section 2(45)]: Government Company means any company in which not
less than 51% of the paid-up share capital is held by-

(i) the Central Government, or

(ii) by any State Government or Governments. or

(iii) partly by the Central Government and partly by one or more State Governments, and the
section includes a company which is a subsidiary company of such a Government company.
Explanation: For the purposes of this clause, the” paid up share capital” shall be construed as
“total voting power,” where shares with differential voting rights have been issued.

In the present case, SK Infrastructure Limited shall be treated as a Government Company because
the Central Government and the Government of Maharashtra both are holding 53.33% equity
shares of SK Infrastructure Limited (3.20,000/6.00,000x100 = 53.33%) which is more than 51%

of the paid-up share capital SK Infrastructure Limited,

Related Question: Narendra Motors Limited is a government company. Shah Auto Private Limited

is a private company having share capital of ten crores in the form of ten lacs shares of Rs. 100
each. Narendra Motors Limited is holding five lacs five thousand shares in Shah Auto Private

Limited. Shah Auto Private Limited claimed the status of Government Company. Advise as legal

advisor, whether Shah Auto Private Limited is government company under the provisions of

L(‘.mmj'-anic:\ Act, 2013? [RTP Nov 21] [RTP Dec 23]

n — section 2(43) & Section 2(87)

- - . * el . S Lo | - - - i i .. ! . |
By virtue of provisions of Section 2(87) of Companies Act. 2013. Shah Auto Private Limited isa |

subsidiary company of Narendra Motors Limited because Narendra Motors Limited is holding |

ANSWET: Frovis

more than one-half of the total voting power in Shah Auto Private Limited. |

Further as per Section 2(45). a subsidiary company of Government Company is also termed as

Government Company. Hence. Shah Auto Private Limited being subsidiary of Narendra Motors

Limited will also be considered as Government Company.
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= Associate Company [Section 2(6)]

qusliml 5

ABC Limited has allotted swifts with voting rights to XYZ Limite
Non-Convertible Debentures worth Rs. 40 Crores during the Fi
total Paid-up Equity Share Capit
Debentures Stands at Rs.

d worth Rs. 15 Crores and issued
nancial Year 2019-20. After that
al of the company is Rs, 100 Crores and Non-Convertible
120 Crores. Define the Meaning of As
d XYZ Limited would be called Assoc
the Companies Act, 20139 [Dec 20 4 Marks] [RTP May 21]

sociate Company and comment on
iate Company as per provisions of

Answer: Provision — Section 2(6) as given above

In the light of the above provision
with voting right in total of 100 ¢;
holding of non-conve
for observing the rel

and facts of the case, as XYZ Ltd. hold 15 crore equity shares
ore paid up equity of ABC Ltd. which is only 15 percent and
rtible debenture of Rs. 40 crores in ABC Ltd. will not be taken into account
ationship of associate company.

Therefore, ABC Limited and XYZ Limited cannot be ¢

alled Associate Company as per provisions
of the Companies Act, 2013.

Related Question: Manicar Limited has allotted equity shares with voting rights to Nanicar Limited

worth Rs. 10 Crores and issued Non-Convertible Debentures worth Rs.30 Crores during the
Financial Year 2017-18. After that total Paid-up Equity Share Capital of the company is Rs.100
Crores and Non-Convertible Debentures stands at Rs. |50 Crores.

Define the Meaning of Associate C
Limited would be called Associat
[MTP Nov 21 -3 Marks]

ompany and comment on whether Manicar Limited and Nanicar
¢ Company as per the provisions of the Companies Act, 20132

Answer: Provision — Section 2(6) as

S given above

In the given case. as Manicar Ltd. has allotted equity share
of Rs. 10 crores, which is less than requisite control of 20¢
have a significant influence of Nanicar I.td. Since the s
Manicar Ltd. and Nanicar Ltd. are not associ

s with voting rights to Nanicar Limited
%o of total share capital (i.e, 100 crore) to
aid requirement is not complied, therefore
ate companies as per the Companies Act, 2013.
Further holding/allotment of non-convertible debentures
significant influence. Hence the issue of non-convertible
companies Associate Company.

has no relevance for ascertaining
debentures will not make both the

Related Question: ABC Limited has allotted equity shares with voting rights to XYZ Limited worth

10 crores during the financial year 2022-
100 crores. Comment on whether XYZ
provisions of the Companies Act. 20132

Rs. 15 crores and convertible preference shares worth Rs.
23. After that the total share capital of the company is Rs.
Limited would be called an Associate Company as per the
Also define an Associate Company. (June 23) (4 Marks)

Answer: Associate company [Section 2(6) of the Companies Act, 2013] in relation to ;molhgr
company, means a company in which that other company has a significant influence. but which is
not a subsidiary company of the company having such influence
company.

and includes a joint venture

Page | 249
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| The term "joint venture” means a Joint arranger

the arrangement have rights to the net assets of the armangement.

In the instant case, ABC Limited has allotted equity shares with voti ¢ rights ¢
worth & 15 crore and convertible preference shares worth Rs.10 crore during the
2022-23 out of the total share capital of ABC Limited of & 100 crore.

+
Since XYZ Limited is holding only 15% signifi
rights) in ABC Limited, which is less than

Important Note: It can be assumed that the convertible preference shareholders are having Vvoting
rights and due to this, XYZ Limited is holdi

ing overall 25% paid up share capital in ABC Limited
(with voting rights). Hence, XYZ limited is having significant control over ABC Limited and
Ltherefore XYZ is an Associate company of

ABC Limited.
Small Company [Section 2(85)]

cant influence R 15 crore equity shares Wwith voting |
twenty per cent, XYZ Limited is not an Associate |
company of ABC Limited. ' :

Small Company means a company, other than a public company—

® paid-up share capital of which does not exceed
may be prescribed which shall not be more than t
® turnover of w

four crore rupees or such higher amount s
en crore rupees and
hich as per profit and loss account

does not exceed forty crore rupees or such high
not be more than one hundred Crore rupees:

for the immediately preceding financial year
I amount as may be prescribed which shall

Limits Till 31st March, 2021 Ist April 2021 til] 14th 15th September 2022
' September, 2022 onwards
Paid-up share Maximum paid-up Maximum paid-up share Maximum paid-up
capital share capital can be

capital is increased to Rs. 2

share capital is
Rs. 50 Lakhs Crores

increased to Rs. 4

Crores
Turnover (In Maximum turnover for Maximum turnover for Maximum turnover for
the qualifying as a Small qualifying as a Smal] qualifying as a Small
immediately Company was Rs. 2 Company is increased to Rs. Company is increased
preceding Crores 20 Crores to Rs. 40 Crores
financial year)

Provided that nothing in this clause shall apply to—

(A) a holding company or

(B) a Company registered
(€) a fompany or body co

a subsidiary company;
. Foo
under section 8: or

o = Ao
tporate governed by any special Act: Ho-r oy - LT C of Intlig~ 4}
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| *Guarantee Company® and ‘Company Limited by Shares.” [MTP Marc

| 19, 6 Marks] [July 21 — 3 Marks]

QM&B 6 w nlr b
Jin the meaning of Guarantee Company? State the similarities and dissimilarit 1""&5‘:‘% etween 2

Answer:
Meaning of Guarantee Company: Section 2(21) of the Companies Act, 2013 defines a Company |

Limited by Guarantee as a company
> having the liability of its members
limited by the memorandum
to such amount
as the members may respectively undertake
to contribute
to the assets of the company

in the event of its being wound up.

Thus, the liability of the members of a guarantee company is limited to a stipulated amount in terms
of individual guarantees given by members and mentioned in the memorandum. The members
cannot be called upon to contribute more than such stipulated amount for which each member has

VAT Y Y aY

given a guarantee in the memorandum of association.
Similarities and dis-similarities between the Guarantee Company and the Company limited by

shares:
I. The common features between a “guarantee company” and the “company limited share™ are

legal entity and limited liability.
2. In case of a company limited by shares, the liability of its members is limited to the amount
remaining unpaid on the shares held by them.
3, Both these types of companies have to state this fact in their memorandum that the members’

M Sl
h 18, 6 Marks] [MTP Apii’li'". =

liability is limited.
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':. capit One of its eredii:ofs,- Mr. Samuel filed a suit against a
| Innocent for recovery of his debt acaj '
plea in the court that he is not liab]
be successful in recovering his due
| Answer:
| Section 2(92) of Companies Act, 201
> acompany not having any limit
> The liability of each member
liabilities, but he will be entitled
In case the company has s
share capital and the amount of each share.
So long as the company isa going
can be enforced by the company.

The creditors can institute proceedin

¢ as he is just a shareholder. Ex-plain; ‘whether Mr. §
s from Mr. Innocent? [RTP Nov 22]

3. provides that an unlimited company means
on the liability of its members.
extends to the whole amount of th

gs for winding up of the company for their claims.
nembers for t}
unlimited.

On the basis of above, it can be said tha Mr. Samuel cannot directly claim his dyes against the
€ompany from Mr. Innocent, the shareholder of the company even the company is an unlimited

re capital. His unlimited liability will arise when
official liquidator calls the members for their contributiop towards the liabilities and debts of the

Company at the time of winding up of company

The official liquidator may call the

1eir contribution towards the liabilities and
debts of the company. which can be

Listed & Unlisted Companies |

Section 2 (52)]
Question 7

Explain listed com

pany and unlisted company

as per the provisions of the Companies Act, 2013.
[Nov 22 -2 Marks] -
= << - < Marks] -
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on Company (OPC) [Section 2(62) of the Companies Act, 2013]
(OPC) as a company which has only one person as a member.
membership:
Only one person as member,

. The memorandum of OPC shall indicate the name of the other person, who shall, in the event 1
‘of the subscriber’s death or his incapacity to contract, become the member of the company.

g U."f!'f 8. "’_'Ihc other person whose name is given in the memorandum shall give his prior written consent |
- | in prescribed form and the same shall be filed with Registrar of companies at the time of |
iincorporation. ' i

11 g

- @ Such other person may be given the right to withdraw his consent. , "

® The member of OPC may at any time change the name of such other person by giving notice | £ ]
to the company and the company shall intimate the same to the Registrar.

| ¢ Any such change in the name of the person shall not be deemed to be an alteration of the -- =

' memorandum. |

4 ® Only a natural person who is an Indian citizen WHETHER RESIDENT IN INDIA (person r
who stayed in India for a period of not less than 120 days during immediately preceding '
financial year) OR OTHERWISE

» shall be eligible to incorporate a OPC;

= p— L

« shall be a nominee for the sole member of a OPC.

.0- No person shall be eligible to incorporate more than one OPC or become nominee in more
than one such company.

| ® No minor shall become member or nominee of the OPC or can hold share with beneficial
ol interest. ¢ 0PC Canngl— Cayowy oul hia h‘l‘(‘—'f?f'ﬁ‘-"i*ﬂ Cranagiel Yave - avaks
s Such Company cannot be incorporated or converted into a company under section 8 of the
| Act. Though it may be converted to private or public companies in certain cases

€ teusei oA
LM Arjun Chhabra wdy tevpevateq
62 143 8/9552 52 143 8
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| (b) If Navita maintained the status of Resident of India a - marr
- | her nomination in the said One Person Company? [RTP May 20] [July )

§ Atjin Chhebra T
| Answer: : ' o r"i I " 'I |
Answer as per old Provision (Before Amendment) - T 4
(A) Yes, it is mandatory for Navita to withdraw her nomination in the said OPC as she is leaving |
India permanently as only a natural person who is an Indian citizen and resident in India shall be a |"I '

nominee in OPC.

(B) Yes, Navita can continue her nomination in the said OPC, if she maintained the status of
Resident of India after her marriage by staying in India for a period of not less than 182 days during

the immediately preceding financial year.

Answer as per new Provision (After Amendment) — Students appearing in examinations shall write
this answer in the exams if this question comes in exams.

Only a natural person who is an Indian citizen WHETHER RESIDENT IN INDIA OR
OTHERWISE

* shall be eligible to incorporate a OPC;

* shall be a nominee for the sole member of 2 OPC.
In the light of the above provision and facts of the case:

() Navita is not required to withdraw her nomination because now it is not mandatory for nominee
or sole member to be resident in India in order to become nominee or sole member of OPC.

(b) Navita is not required to maintain status of resident in India as per the amended provision of
Companies Act, 2013. Therefore, she can continue to be nominee of OPC even after her
marriage without maintaining the status of resident in India.

Related Question: Mr. A is an Indian citizen and his stay in India during immediately preceding
financial year is for 115 days. He appoints Mr. B as his nominee who is a foreign citizen but has
stayed in India for 130 days during immediately preceding financial vear.
(i) Is Mr. A eligible to be incorporated as a One Person Company (OPC). If yes, can he give the
name of Mr. B in the memorandum of Association as his nominee to become the member after Mr.
LA’s incapacity to become a member. g -
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_ in India (person who stayed in India

diately preceding financial year) —

' Shall be eligible to incorporate an OPC
Shall be a nominee for the sole member.

Feiil - il e

e 10
LAAR ‘-“‘--‘

(i) In the given case, though Mr. A is an Indian citizen, his stay in India during the imn

preceding previous year is only 115 days which is below the requirement of 120 days. Hence Mr. |

’ A is not eligible to incorporate an OPC. | II

Also. even though Mr. B’s name is mentioned in the memorandum of Association as nominee and i
.

his stay in India during the immediately preceding financial year is more than 120 days, he isa |
foreign citizen and not an Indian citizen. Hence B’s name cannot be given as nominee in the

memorandum.

(ii) Since Mr. A is not eligible to incorporate a One Person Company (OPC), he will be
contravening the provisions, if he incorporates one. He shall be punishable with fine which may |
extent to ten thousand rupees and with a further fine which may extent to One thousand rupees
every day after the first during which such contravention occurs.

CS LLM Arjun Chhabra’s Answer:

n examinations shall write this answer in the exams if this guestion comes in

Students appearing 1
exams.

As per the provisions of the Companies Act, 2013, Only a natural person who is an Indian citizen
WHETHER RESIDENT IN INDIA (person who stayed in India for a period of not less than 120

days during immediately preceding financial year) OR OTHERWISE
e shall be eligible to incorporate a OPC;

e shall be a nominee for the sole member of a OPC.
d Indian citizen is eligible to incorporate orPC
diately preceding financial year because nOw
dia in order to become nominee

(i) In the given case, Mr. A being a patural person an
even though he is not resident in India during imme
itis not mandatory for nominee or sole member to be resident in In
or sole member of OPC.

Mr. A cannot give the name of Mr. B in the memorandum of Association

‘the member after Mr. A's incapacity to become a member because Mr.
‘not an Indian citizen. Hence B's name cannot be given as nominee in the memorandum.

as his nominee to become
B is a foreign citizen and
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b vl i "-.5 ‘he give the n :
| BRI [RTEE g8 e LT
-'_."-_-"sﬁiq' : £
w1S1s
i'_ Institute’s Answer . h'-u.f
In the given case, Mr. R is an Indian citizen and his stay in India during the immediately '
| financial year is 130 days which is above the requirement of 120 days. Hence, Mr. R is eligible t ;
s

i

Sckintion i Bistiominc?
. [May 22 -3 Marks]

incorporate an OPC. o o
Also, even though Mr. S’s name is mentioned in the Memorandum of Association as nominee and |

his stay in India during the immediately preceding financial year is more than 120 days, he isa
foreign citizen and not an Indian citizen. Hence, S’s name cannot be given as nominee in the |

memorandum.

CS LLLM Arjun Chhabra’s Answer:

Students appearing in examinations shall write this answer in the exams if this question comes in
exams,

Provision: Same as above
In the given case, Mr. R being an Indian citizen is eligible to incorporate an OPC irrespective of

the fact whether he is resident in India (a person who has stayed in India for a period of not less
than one hundred and twenty days during the immediately preceding financial year) or not because
from 1** April 2021 i.e after Companies (Incorporation) Second Amendment Rules,2021:

Only a natural person who is an Indian citizen whether resident in India or otherwise
(a) shall be eligible to incorporate a One Person Company:;
(b) shall be a nominee for the sole member of a One Person Company.

Mr. R cannot give the name of Mr. S in the memorandum of Association as his nominee to become
the member after Mr. R’s incapacity to become a member because Mr. S is a foreign citizen and
not an Indian citizen. Hence B’s name cannot be given as nominee in the memorandum.
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e name of his brother Vinod as the nominee of OPC

 his consent of nomination in the said One P

iderations the provisions of the Companies Act, 2013 answer the q

= If is it mandatory for Vinod to withdraw his nomination in the said OPC e o3 E
Il Can Rohan make his 17-year-old son as a nominee in such a case. [MTP May 22 —4 Marks] ] g'

~Answer: Institute’s Answer in MTP May 22

' (A) Yes, it is mandatory for Vinod to withdraw his nomination in the said OPC as he is leaving :
| India permanently as only a natural person who is an Indian citizen and resident in India or | :
otherwise and has stayed in India for a period of not less than 120 days during the immediately i'l_v
preceding financial year shall be a nominee in OPC. '

Since Vinod will not satisfy this condition, so he needs to withdraw his nomination.

(B) No, Rohan cannot make his 17 year old son as a nominee of his OPC as no minor shall- become
member or nominee of the OPC or can hold beneficial interest.

CS LLM Arjun Chhabra’s Answer:
Students appearing in examinations shall write this answer in the exams if this question comes in

exams.
As per the provisions of the Companies Act, 2013, Only a natural person who is an Indian citizen
WHETHER RESIDENT IN INDIA (person who stayed in India for a period of not less than 120 :
days during immediately preceding financial year) OR OTHERWISE

+ shall be eligible to incorporate a OPC:

« shall be a nominee for the sole member of a OPC.

In the light of the above provision and facts of the case:

(a) Vinod is not required to withdraw his nomination because now itis not mandatory for nominee
or sole member to be resident in India in order to become nominee or sole member of OPC.
Vinod is not required to maintain status of resident in India as per the amended provision of
Companies Act, 2013. Therefore he can continue to be nominee of OPC even after her

marriage without maintaining the status of resident in India.

(b) No, Rohan cannot make his 17-year-old son as a nominee of his OPC as no minor shall become

member or nominee of the OPC or can hold beneficial interest.

Related Question: Mr. Anil formed a One Person Company (OPC) on 16 April, 2018 for
manufacturing electric cars. The turnover of the OPC for the financial year ended 31 March, 2019
was about Rs. 2.25 crores. His friend Sunil wanted to invest in his One Person Company (OPC).
so they decided to convert it voluntarily into a private limited company. Can Anil do so, as per the
t provisions of the Companies Act, 20132 [Nov 22 - 4 Marks]
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tﬁé.r.é.am-pl-ia_ﬁces- giv.eﬁ under the C’om-péﬁie‘é Act, 2013 Héi-‘_e,_ 1€ inl

turnover for the financial year ended 31st March, 2019 is immaterial. 5 4
_Formation of Companies with Charitable Objects, etc. — Sectio
‘Question 9 3l
What do you mean by "Companies with charitable purpose” (section 8) under the’COmpaﬁfes 0
2013? Mention the conditions of the issue and revocation of the licence of such company by
government. [May 19, 6 Marks]

Related Question: State whether a non-profit organization be registered as a company under tﬂe ;
Companies Act, 2013? If so, what procedure does it have to adopt? [RTP May 18] [RTP May 19]

| [MTP Nov 22 — 6 Marks] CS LLM Arjun Chhabra 1

| Examples of section 8 companies are FICCI, ASSOCHAM, National Sports Club of India, CII ete.
| Power of Central government to issue the license—
""'(:) Section 8 allows the Central Government to register such person or association of persons as

Answer:

Formation of companies with charitable purpose etc. (Section § company):

Section 8 of the Companies Act, 2013 deals with the formation of companies which are formed to
* promote the charitable objects of commerce, art, science, sports, education, research, social I

welfare, religion, charity, protection of environment etc.

Such company intends to apply its profit in

* promoting its objects and

e  prohibiting the payment of any dividend to its members.

| m) The registrar shall on application register such person or association of persons as a comm |

~ acompany with limited liability without the addition of words *Limited” or *Private limited
to its name, by issuing licence on such condltxons as it deems fit. '

-
A e A I3

[his section.




e

Jative of the objects of the company or prejudicial to public in t, and
.gistrar shall put ‘Limited" or ‘Private Limited® against the company’s name in [ £

sefore such revocation, the Central Government must give it a written no Wﬁ%

revoke the licence and opportunity to be heard in the matter. - T

Ty

:R-elﬁt_ed Question: What are the significant points of S‘é‘gti‘nn 8 Companyw‘lwh are not
for other companies? Briefly explain with reference to provisions of the Cbmpﬁni_es Act, 2013.

[ﬁec?_i'o,- 6 Marks]

Answer:

Section 8 Company- Significant points

% Formed for the promotion of commerce, art, science, religion, charity, protection environment, 1
sports, etc. 'S

Requirement of minimum share capital does not apply.

Uses its profits for the promotion of the objective for which formed.

Does not declare dividend to members.
m Central Government.
d adopt a more suitable name such as club,

Operates under a special licence fro
Need not use the word Ltd./ Pvt. Ltd. in its name an
chambers of commerce etc.

Licence revoked if conditions contravened.

On revocation, Central Government may direct it to

_ Converts its status and change its name

— Wind —up

— Amalgamate with another company having similar object.
| its general meeting by giving a clear 14 days’ notice instead of 21 days.

endent directors etc. does not apply.
ommittee and Shareholders Relationship

Y ¥V VYV V VY

N

> Can cal
Requirement of minimum number of directors, indep

Need not constitute Nomination and Remuneration @
Committee.

» A partnership firm can be a member of Section 8 company.

gistered under section § of the Companies Act, 2013, earned huge
2018 due to some favorable policies declared
company. Considering the development,

Related Question: A company re
profit during the financial year ended on 31st March,
by the Government of India and implemented by the
some members of the company wanted the company 1o distribute dividends to the members of the
company. They approached you to advise them about the maximum amount of dividend that can

be declared by the company as per the provisions of the Companies Act, 2013. Examine theJ
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e M

|

' .],Eewmpany is given a reasonable opportunity of being heard.

art work of economically weaker section

the status of section 8 company and started opera

'However, on 30th September 2019, it was observed that ABC club was vic“;lﬁ:tii_ag‘ﬁfﬁ
| objective clause due to which it was granted the status of section 8 Company under the Cor
Act 2013. :
‘Discuss what powers can be exercised by the central
case?

Answer: ,
Section 8 of the Companies Act, 2013 deals with the formation of companies which are formed to | |
promote the charitable objects of commerce, art, science, education, sports etc. Such company |
intends to apply its profit in promoting its objects. Section 8 companies are registered by the
Registrar only when a license is issued by the Central Government to them.

Since ABC Club was a Section 8 company and it was observed on 30 th September, 2019 that it |
had started violating the objects of its objective clause. Hence in such a situation the following
powers can be exercised by the Central Government:

government against ABC club, in such a
R

(i) The Central Government may by order revoke the licence of the company where the company
contravenes any of the requirements or the conditions of this sections subject to which a licence is
issued or where the affairs of the company are conducted fraudulently, or violative of the objects
 of the company or prejudicial to public interest, and on revocation the Registrar shall put ‘Limited” |
or “Private Limited’ against the company’s name in the register. But before such revocation, the |
Central Government must give it a written notice of its intention to revoke the licence and
opportunity to be heard in the matter.

(i) Where a licence is revoked, the Central Government may, by order, if it is satisfied that _’t_ "3
 essential in the public interest, direct that the company be wound up under this Act or ama_!gan;#feﬁ: |
‘With another company registered under this section. However. no such order shall be made unless ._

: Arj_un Chhabra

‘Maven)
62621438/9552521438




3 m@ﬁx;:as:x. A Company registered under Section 8 of the Conrpatﬁes
.ch 4 ing profits for the past 5 years after a major change in the m !
: 'd::d;n?: [frs conte:ted that they are entitled to receive dividends. Can the compmy distr )
‘ n f)tx:s Cw at is the maximum percentage of dividend that can be dlstnhute& as per
'Egom ;sal:l:a;skzpt eg omplames Act, 2013? Also, to discuss this along with other regular matters. the |
a general meeting b
e g by giving only 14 days’ notice. Is this valid? [RTP Nov 22]
A company registered under Section 8 of the Compani i ibited fr
. an) nies Act, 2013 . en
of any dividends to its members. : P

Hence in the given case, the contention of the members to distribute dividend from the profits
earned is wrong.

Also, Section 8 company is allowed to call a general meeting by giving 14 days instead of 21
days.

Classification of Capital oy
|

Question 10
What do you mean by the term capital? Describe its cl

[Dec 21 — 6 Marks]

assification in the domain of Company Law.

Answer:
’The term capital has a variety of meanings. In relation to a company limited by shares, the word
f so many rupees divided into shares

capital means share capital, i.e., the capital or figure in terms 0
of a fixed amount.

In other words, the contributions of
of the company. The prop‘ort_ion of the capital to W
share is not a sum of money; it is rather an interest measured by a s
various rights contained in the contract.

In the domain of Company Law, the term 'capital' i used in the following Senscs:
[t means the Capital as is authorized b

persons to the commen stock of the company form the capital
hich each member 1is entitled is his share. A
um of money and made up of

y the MOA of

n 1) “Authorised capital” or “Nominal capital™
a Company to be the maximum amount of Share Capital of the Company. [Sec.2(8)]
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|3) Subseribed capital: It means that par

| the members of a company. - _
It is the nominal amount of shares taken up by the public. Where any not M
-é'dci'ai' communication or any business letter, billhead or letter paper of a compan
] authorifs.ed capital, the subscribed and paid-up capital must also be stated in equally cons
| characters. '
Default in this regard will make the company and every officer who is in default liable to |
penalty extending 10,000 and Z5,000, respectively. -

4) Called-up capital: It means the capital that has been called for payment. It is the total amount

| -

called upon the shares issued. : : ey =
5) Paid-up capital: Paid-up capital is the total amount paid or credited as paid up on shares issued. I
It is equal to called up capital less calls in arrears.

Memorandum of Association

Question 11

"The Memorandum of Association is a charter of a com pany”. Discuss. Also explain in brief the
contents of Memorandum of Association. [Nov 19. 6 Marks] [MTP Oct 21 - 6 Marks] CS LLM
Arjun Chhabra '

Answer:
The Memorandum of Association of company is in fact its charter; it defines its constitution and
the scope of the powers of the company with which it has been established under the Act. Tt is the
very foundation on which the whole edifice of the company is built.
Object of registering a memorandum of association:
* It contains the object for which the company is formed and therefore identifies the possible
scope of its operations beyond which its actions cannot go.
* ltenables sharcholders, creditors and all those who deal with company to know what its powers
are and what activities it can engage in.
A memorandum is a public document under Section 399 of the Companies Act, 2013
Consequently, EVery person entering into a contract with the company is presumed to have the
knowledge of the conditions contained therein.

* The shareholders must know the purposes for which his money can be used by the company
and what risks he s taking in making the investment.
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necessary in furtherance thereof (Object clause):

(¢) the amount of authorized capital (Ca
number of shares with the subscrib
opposite their names, which shall not
need not have this clause.

(¢) the objects for which the company is proposed to be incorporated

(d) the liability of members of the company (Liability clause), whether limited or unhmlﬁxi ST & '

pital Clausc) diVldBd into Shal‘e Ofﬁxed ‘amounts
ers to the memorandum have agreed to take, m
be less than one share. A company not having share c apital

shall write against his name, the number of shares taken by

g |

2N rr.ql_'ﬁl | &

L.
R = ;

Doctrine Of Constructive Notice [Negative Doctrine]

Applicability of doctrine
This doctrine operates in favour of the com

Effect of the doctrine

Further, it is presumed that he has underst

» Thus, it is required of every person to a

pany, i.e. it creates a presumption in favour of the
company. It operates against the persons dealing with the company.

Once registered the memorandum and articles become
every person dealing with the company is presumed to
ood the provisions of memorandum and
L.e. in the right sense [T.R. Pratt (Bombay) Ltd. v E.D. Sassoon & Co. Ltd.]

pprise himself with the requirements of the memorandum
and articles, before entering into any contract with a company,

# The doctrine prevents any person dealing with the company
the provisions contained in the articles or memorandum,

» If a person enters into a contract with the company

memorandum and articles, he cannot enforce such ac

public documents (Sec. 399) Therefore,
have read the memorandum and articles.

articles correctly,

from alleging that he did not know

in contravention of the provisions of the
ontract,

|
'. CS LLM Arjun Chhabra
(Law Maven)
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meaning,

Effects of ultra vires transactions:
1

Doctrme Of Ultra Vu'es

QQuestion 12 : ‘
r"gaeﬂy explain the doctrine of “ultravires” under the Companies Act, 2013. What are ﬁe !
consequences of ultravires acts of the company? [RTP Nov 18] [MTP Oct 18, 6 Marks] [RTP May ;
20] [MTP Nov 21 — 6 Marks]
Answer:

Meaning and effect of the doctrine

* Ultra means ‘beyond’ or ‘in excess of* and vires means ‘powers’. Thus, ultra vires means an act or
transaction beyond or in excess of the powers of the company.

* An act or transaction shall be ultra vires if -

it is not permitted or authorised by the Companies Act, 2013; and

it falls outside the object clause of memorandum.

[A'shburv Railway Carriage & Iron Company Ltd. v Richie

Extract of object clause. The ob
besides some other objects:

ject clause of an industrial company contained the following objects

(a) To make, sell or lend on hire, railway carriages and wagons.

(b) To carry on the business of mechanical engineers and general contractors.

(¢) To purchase, lease, work and sell mine, minerals, land and buildings.

Nature of contract made by company: The co

mpany entered into a contract with Richie, for the financing
of a construction of a railway line in Belgium

Decision of the Court:

The Court held that the word *general contractors” had to be given a restricted

Only such contracts could be covered in the ter:

1 “general contractors® as are in some way related
or connected with mechanical engineering,

Therefore, the com

: : pany could not finance the constr
business falls unde

uction of a railway line by alleging that such a
r the business of general contrac

tors,

The transaction IS void ab initio: An

5.

act which is ultra vires the company is void and is of no leg?li I
effect, y S

CS LLM Arjun ch habra

Page | 264

(Law Maven)
Mo: 62 62 62 143 § /955252 143 8






=

dum. ie., §g|@rega§l_y___ AR I
Reim&ﬁstw? The Object Clause of Memorandum of Association of AEQI’w Lﬁ
| the eomy to carry on the business of trading in Fruits and Vegetables. The Directo the |
| company in recently concluded Board Meeting decided and accordingly, th_e- company ardered for |
fish for the purpose of trading. FSH Limited supplied fish to ABC Pvt. Ltd. worth Rs. 36 Lakhs
‘The members of the company convened an extraordinary general meeting and negated the proposal
| of the Board of Directors on the ground of ultra vires acts. FSH Limited being aggrieved ofﬂ:e !
| said decision of ABC Pvt Ltd. seeks your advice. Adyise them. [MTP Aug 18, 4 Marks] [May 22
— 6 Marks]

Answer: Provision same as answer no.11 above

Therefore, the resolution passed by the Board of Director ABC Pvt. Limited for an ultra vires

transaction is invalid. As a result of this, the transaction entered into the supply of fish with FSH
Limited is not legal and is void.

Related Question: ABC Limited was into sale and purchase of iron rods. This was the main object
of the company mentioned in the Memorandum of Association. The company entered into a
contract with Mr. John for some finance related work.
contract as being ultra vires.

With reference to the same, briefly explain the doctrine of “ultravires®
2013. What are the consequences of ultravires
June 23]

Answer:

Later on, the company repudiated the

under the Companies Act,
acts of the company? [RTP May 22 - 6 Marks] [RTP

An act which is ultra vires the company being void

> cannot be ratified even by the unanimous
Consent of all the sharcholders of the company. :

Expected Questions based on Doctrine of Ultra Vires
Related/Expecteqd Question:

(Pvt.) Ud‘-, N?W Delhi, autho he company, however, entered into
Partnership with Mr. A and traded in mangoes and incurred liabilities to Mr. A, The Company,

. ging.equently, refused 1o admit (he liability to *A” on the ground of “ultra vires' the Comp s
| Advice whether Stand of the

The objects clause of the Memorandum of Association of the XYZ
rized to do trading in mangoes, T

Company is legally valid and if S0, gives reasons in support of your
[answer.
. Py
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early the doctrine of ‘Indoor Management” as applicable in
theCompames Act, 2013. Explain the circumstances in which an o
ly cannot claim any relief on the ground of “Indoor Management’. [RTP N
Marks] : | |
Rel ted Question: State the limitations of the doctrine of indoor management under the

: | Act, 2013. [May 18, 3 Marks] CS LLM Arjun Chhabra
1 ;::AnSWer v S

| Purpose of doctrine

| The doctrine of indoor management operates in favour of the outsiders, i.e, this doctrine creates a |

| presumption in favour of the outsiders.
 Meaning of the doctrine

- | ® Asperthisdoctrine, outsiders dealing with the company are not required to enquire intothe internal |
management of the company.

s Outsiders dealing with the company are entitled to assume that as far as internal proceedings of the |
1 company are concerned, everything has been done regularly. It is a presumption and therefore
' rebuttable. !

- ® Thus, the doctrine protects an innocent outsider from any irregularity present in the working of_ﬂm
company (provided he had actual knowledge of the memorandum and articles, and he complied
with the requirements contained in the memorandum and articles).

. Effect of the doctrine

If a contract is entered into on behalf of the company by any director or officer of the company. it is
enforceable against the company, if provisions contained in the memorandum and articles have been
complied with, even though while entering into such a contract, some internal irregularity had arisen of
which the outsider was unaware.

Roval British Bank v Turquand

| Facts of the case

> Mr Turquand was the official manager (liquidator) of the insolvent Railway Company.

| » The company had given a bond for £2.000 to the Royal British Bank, which secured the company's |
~ drawings on its current account.




TR e T T

Anand Bihari Lal v Dinshaw & company

> The bond was under the company's seal, signed by two directors

. | o 1o B ' ..-' .::" E_iil

»  When the company was sued, it alleged that under its rcglste_.red_ deed of seu!emmf

association), directors only had the power to borrow up to an amount authorised
resolution,

bya

» A resolution had been passed but did not specify how much the directors could borrow.
Judgmen

» Bank was deemed to be aware that the directors could borrow only up to the amount resolutions |
allowed.

» Articles of association were registered, so there was constructive notice.

» But the bank could not be deemed to know which 'ordinary resolutions passed, because these Were
not registrable.

» The bond was valid because there was no requirement to look into the company’s internal workings.

» This is the indoor management rule, that the company's indoor affairs are the company's problem.

Exceptions to the doctrine of indoor management

L. Knowledge of irregularity: Where the persons dealing with the company have knowledge of an
internal irregularity, obviously the presumption that every internal proceeding has been conducted
regularly shall stand rebutted, i.c. they cannot assume that everything has been done regularly.
Therefore, the benefit of doctrine of indoor management shall not be available in such a case.

Howard v Patent Ivory manufacturine Companv

® The directors of a company could borrow upto £1,000 without the sanction of members in GM.

* The consent of the sharcholders was required to borrow in excess of £1,000.
® The directors themselves lent £3.500 to the company.

o It was held that the directors had the notice of

the internal irregularity and therefore the company
was liable to them only for £1,000.

2. Negligence - Suspicious circumstances: If there are

but the person dealing with the com pany fails to
indoor management will not be available.

suspicious grounds surrounding a transaction,
make reasonable inquiry, the benefit of doctrine of

An accountant of the company entered into a

contract on behalf of the company with a third
party to sell the property of the com pany.

It was held that the third party could not assume that the accountant was authorised by the
company to sell the property of the com pany.

Iherefore, the third party could not enforce such a contract against the company even though
the third party had acted bonafide,

3. Forgery: Ruben v Gireat Fingall Consolidated Company
* NAare certificate wac o :
A share certificate was Issued under the common seal of the company. B
I A she )

CS LLM Arjun Chh
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o him should b held a5 valid. a0, 404 el
' Thﬁ%mhe!dthatMWseaffmgemthmmﬂaﬂtadefwtm'__1'““ nt, but absence
|-l - and therefore the certificate issued by way of forgery is void. Thus,t!w

el be invalid. "ll"‘
[Related Question: Sound Syndicate Ltd., a public company, its articles of aasoemﬁ Tpowe!

Liddle, the director of the company, approached Easy Finance Ltd., a non-banking
company for a loan of Rs. 25,00.000 in name of the company.

The Lender agreed and provided the above said loan. Later on, Sound Syndicate Ltd. refused to
repay the money borrowed on the pretext that no resolution authorizing such loan have been
actually passed by the company and the lender should have enquired about the same prior providing
such loan hence company not liable to pay such loan.

Analyse the above situation in terms of the provisions of Doctrine of Indoor Management under
the Companies Act, 2013 and examine whether the contention of Sound Syndicate Ltd. is correct
or not? [May 19, 4 Marks] [MTP Oct 20 — 6 Marks] (May 22 - 4 Marks)

Answer: Provision same as above as given in answer no 12 — till meaning of doctrine

Easy Finance Ltd. being external to the company, need not enquire whether the necessary
resolution was passed properly. Even ifthe company claim that no resolution authorizing the loan
was passed, the company is bound to pay the loan to Easy Finance Ltd.

| the managing agents to borrow both short and long term loans on behalf of the company, ﬁk. '

Related Question: The Articles of Association of XYZ Ltd. provides that Board of Directors has
authority to issue bonds provided such issue is authorized by the shareholders by a necessary resolution
in the general meeting of the company. The company was in dire need of funds and therefore, it issued
the bonds to Mr. X without passing any such resolution in general meeting. Can Mr. X recover the
money from the company? Decide referring the relevant provisions of the Companies Act, 2013. [RTP

May 18] CS LLM Arjun Chhabra

Answer: Provision same as above
Here in this case Mr. X can recover the money from the company considering that all required

formalities for the passing of the resolution have been duly complied.

Related Question: Mr. X had purchased some goods from M/s ABC Limited on credit. A credit
period of one month was allowed to Mr. X. Before the due date Mr. X went to the company and
wanted to repay the amount due from him. He found only Mr. Z there, who was the factory
supervisor of the company. Mr. Z told Mr. X that the accountant and the cashier were on leave, .]TIC
is in-charge of receiving money and he may pay the amount to him. Mr. Z issued a money receipt

under his signature. After two months M/s ABC Limited issued a notice to Mr. X for non-payment
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f the company to whom he had made the payment and being an outsider, he trusted the words of |
Mr. Z as duty distribution is a job of the internal management of the company.

Analyse the situation and decide whether Mr. X is free from his liability. [Nov 18, 3 Marks] [MTP
March 19, 4 Marks] [MTP Oct 19, 3 Marks] CS LLM Arjun Chhabra

Answer: Provision same as above as given in answer no 12 — till effect of doctrine
Mr. X has made payment to Mr. Z and he (Mr. Z) gave receipt of the same to Mr. X. Thus, it wil]
be rightful on part of Mr. X to assume that Mr. Z was also authorised to receive money on behal f
of the company.

Hence, Mr. X will be free from liability for payment of goods purchased from M/s ABC Limited,
as he has paid amount due to an employee of the company.

—_—

Related Question: Mr. R, a manufacturer of toys approached MNO Private Limited for supply of
raw material worth Rs. 1,50,000/-. Mr. R was offered a credit period of one month. Mr. R went to
the company prior to the due date and met Mr. C, an employee at the billing counter, who convinced
the former that the payment can be made to him as the billing -cashier is on leave.

Mr. R paid the money and was issued a signed and sealed receipt by Mr. C. After the lapse of due

date, Mr. R received a recovery notice from the company for the payment of
Rs. 1,50,000/-.

Mr. R informed the company that he has already paid the above amount and being an outsider had
genuine reasons to trust Mr. C who claimed to be an employee and had issued him a receipt.

The Company filed a suit against Mr, R for non-payment of dues. Discuss the fate of the suit and
the liability of Mr. R towards company as on current date in consonance with the provision of the
Companies Act 20132 Would your answer be different if a receipt under the Company seal was not
issued by Mr. C after recej ving payment? [Nov 22 - 4 Mar}

L, &l :}\':E]

Answer: Provision same as above as given in answer no 12 — tjl] effect of doctrine + reference of

case law

(i) In the instant case, Mr. R is not liable to pay the amount of 1,50,000 to MNO Priy ate Limited
as he had genuine reasons to trust Mr. C, an employee of th

€ company who had issued him a
signed and sealed receipt,

(ii) Liability of Mr. R in case no receipt is issued by Mr, C: Exceptions to doctrine of indoor
Mmanagement: Suspicion of irregularity is an e
The doctrine of indoor m
the duty of the outsider 1
course of business.

Xception to the doctrine of indoor management.
anagement, in no way, rewards those w ho behave negligently. It is
0 make necessary enquiry, if the transaction is not in the ordinary

If a receipt under the

cOmpany seal was not issued by Mr. C after receiving payment, Mr. R is
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N Answer Provision same as above as given in answer no 12 — till effect of doctrine + referenee =ef

| case law.

| In the instant case, Articles of Association of XYZ Private Limited have taken loan from reputed
| bank for Rs. 60,00.000 by passing Board Resolution while Special Resolution was necessary for
such amount. Board of Directors gave an undertaking to bank that Special Resolution has been

;iaissed for such loan. The bank on believing on such undertaking lends the money.

On the basis of provisions of doctrine of Indoor Management, the bank can claim the amount of |
his loan from the company. The bank can believe on the undertaking given by board and no need

to enquire further.

Features of Company

. Qucstion 14
When a company is registered, it is clothed with a legal personality. Explain. [RTP May 18]

Answer:
When a company is registered, it is clothed with a legal personality. It comes to have almost the

same rights and powers as a human being. Its existence is distinct and separate from that of its
members. A company can own property, have bank account, raise loans, incur liabilities and enter
into contracts.

It is at law, a person different altogether from the subscribers to the memorandum of

a)
association. Its personality is distinct and separate from the personality of those who

]l compose if.
' b) Even members can contract with company, acquire right against it or incur liability to it
i For the debts of the company, only its creditors can sue it and not its members.

A company is capable of owning, enjoying and disposing of property in its own name. Although

the capital and assets are contributed by the shareholders, the company becomes the owner of its
capital and assets. The shareholders are not the private ot joint owners of the company’s property.
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- ing to the decision taken in case of Salomon v/s Salomon & Co-j Ltd., _’_%s* cmnpau ;ml'
| separate legal entity. A company is different from its members. Further, accordmg -Fs the decision
| taken in case of Macaura v/s Northern Assurance Co. Ltd., a member or creditor does not .hav.e any .
| insurable interest in the property of company. Members or creditors of the company cannot claim |

ownership in the property of company.

On the basis of above provisions and facts, it can be said Mr. Sunny and CPL Private Limited are
separate entities. Mr. Sunny cannot have any insurable interest in the property of CPL Private
Limited neither as member nor as creditor. Hence, the insurance company is not liable to pay to

Mr. Sunny for the claim for the loss of stock by fire.

Questi_on 16

ABC Pvt. Ltd., is a Private Company having five members only. All the members of the company
were going by car to Mumbai in relation to some business. An accident took place and all of them
died. Answer with reasons, under the Companies Act, 2013 whether existence of the company has
also come to the end? [RTP Nov 18]

Answer:

Death of all members of a Private Limited Company, Under the Companies Act, 2013: The most
distinguishing feature of a company is its being a separate entity from the shareholders and
promoters who form it. This lends stability and perpetuity to the company form of business
organization. In short, a company is brought into existence by a process of law and can be
terminated or wound up or brought to an end only by a process of law. Its life is not impacted by
the death, insolvency or retirement of any or all shareholder(s) or director(s).

The provision for transferability or transmission of the shares helps to preserve the perpetual
existence of a company by allowing the constitution and identity of shareholders to change.

The legal process will be for the successors of the deceased shareholders to get the shares registered

in their § s A
B e by way of the process which is called “transmission of shares”. The company will
M@M“ is wound up by a due process of law.

CS LLM Arjun Chhabra Page | 272

(ng Maven)
Mo: 62 62 62 143 8/955252143 8

—




| cannot sue or be sued? Explain with feference to the provisionsIbEE
Oct 21 = 3 Marks] [RTP Nov 18] [RTP June 23]

Answer:
(a) Perpetual Succession — A company on incorporation becomes a separate legal en

artificial legal person and have perpetual succession which means even if all the members of a

company die, the company still continues to exist. It has permanent existence.

In the instant case, five persons who were the only members of private company and they have |
died being drowned in the sea. The existence of a company is independent of the lives of its
members. It has a perpetual succession. In this problem, the company will continue as a legal entity.
The company's existence is in no way affected by the death of all its members. '

(b) The statement given is incorrect. A company is an artificial person as it is created by a process "
other than natural birth. It is legal or judicial as it is created by law. It is a person since it is clothed |
with all the rights of an individual. Further, the company being a separate legal entity can own |
property. have banking account, raise loans, incur liabilities and enter into contracts. Even members
can contract with company, acquire right against itor incur liability to it. It can sue and be sued in

ame. It can do everything which any natural person can do except be sent to jail, take an

its own n
s a legal person in its own sense.

oath, marry or practice a learned profession. Hence, iti
Related Question: A private limited company must have a minimum of two members, while a

¢ limited company must have at least seven members. [MTP Oct 21 — 3 Marks] [RTP Nov

publi
18]

Answer:
Correct: Section 3 of the Companies Act, 2013 deals with the basic requirement with respect to the

constitution of the company. In the case of a public company, any 7 or more persons can form a
company for any lawful purpose by subscribing their names to memorandum and complying with
the requirements of this Act in respect of registration. In exactly the same way, 2 OF mOr¢ persons

can form a private company.

Related Question: Affixing of C
18, 3 Marks] [MTP Oct 18, 3 Marks] [MTP April 19, 3 Marks] CS LLM

ommon seal on company’s documents is compulsory. [MTP March
Arjun Chhabra
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VIr. Raj formed a company with a capital of Rs. 50,000. He sold his business to another ny |
for Rs. 40,000. For the payment of sale. he accepted shares worth Rs. 30,000 (3000 share@ __f$g_;_.?-_~.,.
h). The balance 10,000 was considered as loan and Mr. Raj secured the amount by issue of

-debentures. His wife and three daughters took one share each. Owing to strike the company was !.
| wound up. The assets of the company were valued at Rs. 6000. The debts due to unsecured creditors |

Mr. Raj retained the entire sum of Rs. 6000 as part payment of loan. To this, the other creditors
objected. Their contention was that a man could not own any money to himself, and the entire sum

of Rs. 6000 should be paid to them.

Examine the rights of Mr. Raj and other creditors. Who will succeed? [RTP May 22 - 3 Marks]

Answer:
Separate Legal Entity: Corporate Veil refers to a legal concept whereby the company is identified

separately from the members of the com pany.

The term Corporate Veil refers to the concept that members of g company are shielded from
liability connected to the company’s actions. If the company incurs any debts or contravenes any
laws, the corporate veil concept implies that members should not be liable for those errors.
In other words, they enjoy corporate insulation.

- (awMaven)
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veil can be lifted which means looking behin

sregarding the corporate entity and paying regard. insteac
| Where the Courts ignore the company, and concern themselves
| managers, the corporate veil may be said to have been Iiﬁed)-jﬂ- i

3 f’ﬂm@mms are willing t_o_lif’t the corporate veil and that too, when quest

rather than merely a question of ownership.

 Lifting of Corporate Veil

| The following are the cases where company law disregards the principle of corporate

or the principle that the company is a legal entity distinct and separate from its shareholders
members: .
= Trading with enemy: If the public interest is likely to be in jeopardy, the Court may be willing |

to crack the corporate shell b 1

= Where corporate entity is used to evade or circumvent tax, the corporate veil may be lifted | g
= Where companies form other companies as their subsidiaries to act as their agent

= Company is formed to circumvent welfare of employees
« Where the device of incorporation is adopted for some illegal or improper purpose: Where the

device of incorporation is adopted for some illegal or improper purpose, €.g., 10 defeat or
circumvent law, to defraud creditors or to avoid legal obligations.
Related Question: A, an assessce, had large income in the form of dividend and interest. In order
to reduce his tax liability, he formed four private limited company and transferred his investments
to them in exchange of their shares. The income carned by the companies was taken back by him
as pretended loan. Can A be regarded as separate from the private limited company he formed?

[Nov19, 3 Marks]

Related Question: Krishna, an assessee,
and interest. He formed three Private Companies an

an agent for them. The dividend and interest income rec
Krishna as a pretended loan, This way, Krishna divided his income into three parts inabidt

his tax liability.

Decide, for what purpose the three companies we
‘the three companies may be disregarded. [March
| March 19, 6 Marks] [MTP April 19, 4 Marks] [RTP May

5

was a wealthy man earning huge income by way of dividend
d agreed with each to hold a bloc of investment as

eived by the companies was handed back to
o reduce

re established? Whether the legal personality of all
18. 4 Marks] [MTP October 18. 4 Marks] [MTP

19] CS LLM Arjun Chhabra
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ignore the corporate

sons in control of the management

“hold the perso

&'9 w the veﬂan
| for the acts of the company. | by, g
[ 3. Where a company is incorporated and formed by certain persons only for the L - 0
taxes, the courts have discretion to disregard the corporate entity and tax the income intf
of the appropriate assesse. _ .
4. In Dinshaw Maneckjee Petit case it was held that the company was not a genuine company at |
all but merely the assessee himself disguised that the legal entity of a limited company. ﬁm !
assessee earned huge income by way of dividends and interest. So, he opened some companies -'l
and purchased their shares in exchange of his income by way of dividend and interest. This |
income was transferred back to assessee by way of loan. The court decided that the private
companies were a sham and the corporate veil was lifted to decide the real owner of the income.

e

5. In the instant case, the four private limited companies were formed by A, the assesse, purely
and simply as a means of avoiding tax and the companies were nothing more than the facade of
the assesse himself. Therefore, the whole idea of Mr. A was simply to split his income into four |
parts with a view to evade tax. No other business was done by the company. |

6. Hence, A cannot be regarded as separate from the private limited companies he formed.

Related Question: A transport company wanted to obtain licences for its vehicles but could not

obtain licences if applied in its own name. It. therefore, formed a subsidiary company and the

of the subsidiary company. The vehicles were to be

1€ parent and the subsidiary company be treated as
of the provisions of the Companies Act, 2013. [RTP

Separate commercial units? Explain in the light
Nov 22]

Answer:

If the subsidiary is formed to act as agent of the Principal Company,
its individuality in favour of its principal. The veil of Corporate
principal will be held liable for the a

it may be deemed to have lost

Personality is lifted and the
cts ofsubsidiary company.




Dhruv were the sole shareholders and dlrecters I‘hej
inued it. Sunmoon Timber Private Limited files a suit against Seven Stai
| for violation of contract. Seven Stars Timbers Private Limited argued &g&&
_fbgtween Mr. Dhruv and Sunmoon Tlmber Prlvatc Limited and as wmpmy has

11 was demded by the court in the case of Gilford Motor Co. Vs. Horne, that if the cﬂmpaay is l
. s_, formed simply as a mere device to evade legal obligations, though this is only in limited and
A | discrete circumstances, courts can pierce the corporate veil. In other words, if the company is mere |
| sham or cloak, the separate legal entity can be disregarded. !I

| On considering the decision taken in Gilford Motor Co. Vs. Horne and facts of the problem given,
it is very much clear that Seven Stars Timbers Private Limited was formed just to evade legal
obligations of the agreement between Mr. Dhruv and Sunmoon Timber Private Limited. Hence,
Seven Stars Timbers Private Limited is just a sham or cloak and separate legal entity between Mr.
Dhruy and Seven Stars Timbers Private Limited should be disregarded.

Related Question: An employee Mr. Karan signed a contract with his employer company ABC

Limited that he will not solicit the customers after leaving the employment from the company.But
after Mr. Karan left ABC Limited, he started up his own company PQR Limited and he started

soliciting the customers of ABC Limited for his own business purposes.

ABC Limited filed a case against Mr. Karan for breach of the employment contract and for
soliciting their customers for own business. Mr. Karan contended that there is corporate veil

between him, and his company and he should not be personally held liable for this.

[ In this context, the company ABC Limited seek your advice as to the meaning of corporate veil

.:: ﬁﬂd When the veil can be lifted to make the owners liable for the acts done by a company? [RTP
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many illegal activities. The promoters fixtni'shed_'-sexni

Tribunal (NCLT) against the incorporation status of FAREB Limited. NCLT is abo
| the order by directing that the liability of the members of the company shall be unlimited.
| Given the above, advice on whether the above order will be legal and mention the precaution
| taken by NCLT before passing order in respect of the above as per the provisions of the Co __ '
Act, 2013. [MTP Aug 18, 3 Marks] CS LLM Arjun Chhabra _ ___
Answer: I

As per section 7(7) of the Companies Act, 2013, where a company
furnishing false or incorrect information or representation or by suppressing any material fact

information in any of the documents or declaration filed or made for incorporating such company
_ anys

or by any fraudulent action, the Tribunal may, on an application made to it, on b'eing satisfied that .
the situation so warrants, direct that liability of the members shall be unlimited. '] J
| Hence, the order of NCLT will be legal.

| Precautions: Before making any order, —
‘ a) the company shall be given a reasonable o
*ﬁ b) the Tribunal shall take into consideration
including the obligations, if any,
j Question 20

| Explain the concept of “Dormant Company™ as envisaged in the Companies Act, 2013. [RTP May £
i1 8] '

- | ;_I

has been got incorporated hy:

pportunity of being heard in the matter; and

the transactions entered into by the company, |
contracted or payment of any liability.

(Section 455 of the Companies Act. 2013)
s formed and registered under

|- L
: this Act for a future project or to hold an assst-.
ectual Property and has no significant accounting transaction, such a company or an [

- Company may make an application to the Registrar in such manner as may be prescribe d
l:he Status of dormant company. |




CS LLM Arjun Chhabra
(Law Maven)

“Inactive company” means a company which has not been carryin
or has not made any significant accounting transaction during the

Mo: 62 62 62 143 8/955252143 8

g On any business or operatiom
last two financial years, or has

not filed financial statements and annual returns during the last two financial years,
“Significant accounting transaction’ means any transaction other than —

a. payment of fees by a company to the Registrar:

b. payments made by it to fulfil the requirements of this Act or any other law;
c. allotment of shares to fulfil the requirements of this Act: and

d. Payments for maintenance of its office and records.
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transmission he cuts the note in half and posts one halfto N. He then changes his mind and calls supon. }
N to return the half of the note which he had sent. N requires M to send the other halfof the promissory |
| note. Decide how rights of the parties are to be adjusted.

| Answer
The question arising in this problem is whether the making of promissory note is complete when one

half of the note was delivered to N. Under Section 46 of the N.I. Act, 1881, the making of a Promissory
Note (P/N) is completed by delivery, actual or constructive. Delivery refers to the whole of the
instrument and not merely a part of it. Delivery of half instrument cannot be treated as constructive
delivery of the whole. So, the claim of N to have the other halfof the P/N sent to him is not maintainable.
M is justified in demanding the return of the first half sent by him. He can change his mind and refuse
to send the other half of the P/N.
Question 3

Bholenath drew a cheque in favour of Surendar. After having issued the cheque; Bholenath requested
Surendar not t.o present the cheque for payment and gave a stop payment request to the bank in respect
of the cheque issued to Surendar. Decide, under the provisions of the Negotiable Instruments Act, 1881

Whether the said acts of Bholenath constitute an offence?

Answer
As per the facts stated in the question, Bholenath (drawer) after having issued the cheque, informs

Surendar (drawee) not to present the cheque for payment and as well gave a stop payment request to the
bank in respect of the cheque issued to Surendar. ‘

.Secticm 138 of the Negotiable Instruments Act, 1881 isa penal provision in the sense that once a cheque
18 drawn on an account maintained by the drawer with his banker for payment of any amount of money
to another person out of that account for the discharge in whole or in'part of any'debt or liability, is

CS LLM Arjun Chhabra =8
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" e for commission of an offence under the section 138 of the Act. Section 140 st:
] not bt'-.t:-aeféﬂce in a prosecution for an offence under section 138 that the drawer had no

i '_wim.w. he issued the cheque that the cheque may be dishonoured on presentment for the
| stated in that section. s ﬂ“’, -
| Accordingly. the act of Bholenath, i.e.. his request of stop payment constitutes an IO
provisions of the Negotiable Instruments Act, 1881. des
[provisions ot 71 -5~ —
Question 4

Mr. X draws a cheque in

favour of Mr. R for payment of his outstanding dues of Rs. 5.00,000 on
26/07/2022 with date of 1/08/2022. At the time of issuing cheque. he was having sufficient balance in
his account, but on 29/07/2022 he made payment for his taxes, now his bank account is left with only
Rs. 4.50,000. So, Mr. X requested Mr. R not to present the cheque for payment, but he did not accept
| his request. So, Mr. X instructed the bank to stop payment of cheque issued for dated 01/08/2022 in
favour of Mr. R.

Decide, under the provisions of the Negotiable Instruments Act. 1881 whether the said acts of Mr. X

constitute an offence? (3 Marks)

Answer

As per the facts stated in the question, Mr. x (drawer) issued the che
of Rs. 500,000 on 26/07/2022 with the postdated cheque of 1/08/2022. But on 29/07/2022, he made
payment for his taxes and left with bank balance of Rs 4,50,000. Mr. X requested Mr. R not to present
the cheque for payment. Later, he gave a stop payment request to the bank in respect of the cheque
issued to Mr. R. Where any cheque drawn by a person for consideration is returned by the bank unpaid
because of the amount of money standing to the credit of that account is insufficient to honour the
cheque such person shall be deemed to have committed an offence and shall be punishable. (Section

138)

que to Mr. R for outstanding dues

section 139 of the Negotiable Instruments
tice thereafter to the drawee or o the bank

der section 138. Also, section 140 of the
awer of the cheque for

Once a cheque is issued by the drawer, a presumption under
Act, 1881 follows and merely because the drawer issues a no
for stoppage of payment, it will not preclude an action un
Negotiable Instruments Act, 1881, specifies absolute liability of the dr
commission of an offence under section 138 of the Act.

—
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3 In the given instance, Mr. Harsha donated 7 50,000 to NGO by cheque for sponsoring child education 'i

| of that, NGO sent a demand notice and threatened to file a case against him.

| months: Decide whether the promissory note is a valid promissory note,

| Answer

: .1?53“3’ enforced,

ooooo

 has sent a demand notice and threatened to file a case against Harsha. Advise Mr.
e course of action available under the Negotiable Instruments Act, 1881. (3 Marks)

for I year. On founding that NGO was fraud, Mr. Harsha instructed bankers for stop payment. In lieu |

Section 138 of the Negotiable Instruments Act. 1881 deals with dishonor of cheque which is issued for
the discharge, in whole or in part, of any debt or other liability. However, any cheque given as gift or
donation, or as a security or in discharge of a mere moral obligation, would be considered outside the

purview of section 138.

Here the cheque is given as a donation for the sponsoring child education for 1 year and is not legally
enforceable debt or other liability on Mr. Harsha. Therefore. he is not liable for the donated amount
which is not honoured by the bank to the NGO.

.. Question 6
Rama executes a promissory note in the following form. 'l promise to pay a sum of 710,000 after three

certain days. Hence, the instrument is illegal as per Reserve Bank of India Act, 1934 and cannot be

: Qliestion 7

- :\M:"-A;made endorsement of a bil] of exchange amounting 750,000 to Mr. B. But, before the same could
x;ere_d to Mr. B, Mr. A passed away. Mr. S, son of Mr. A, who was the only legal representative




P

executed

Section 57 of the Negotiable Instruments Act, 1881

i EiNy 3 the legal repre
<on cannot negotiate by delivery only, a promissory note, bill of exchig?:::;

: orSed by the deceased but not delivered.

An agent can complete the instrument if he is authorized by the principal t, . i " N
representative is not an agent of the deceased. prinicipa’ o do'so. THOE legal

‘The rights in the instrument are not transferred to the indorsee unless after the indorsement, the sa
has been delivered. If a person makes the indorsement of instrument but before the same cou:“tlyz

delivered to the indorsee, the indorser dies, the legal representatives of the deceased person cannot
negotiate the same by mere delivery thereof.

Therefore, a legal representative cannot complete the instrument if the instrument was executed by the
deceased but could not be delivered because of his death.

| Hence, in the said case, Mr. S, son of Mr. A (the deceased) cannot complete the instrument which was
executed by Mr. A but could not be delivered to Mr. B, because of his death.

Question 8
The concept of Noting', "Protest and "Protest for better security' as per theNegotiable Instruments Aet,
1881. (3 Marks)

Answer

Noting: When a promissory note or bill of exchange has been dishonoured by non-acceptance or non-
payment, the holder may cause such dishonour to be noted by a notary public upon the instrument, or
upon a paper attached thereto, or partly upon each. Such note must be made within a reaso.nable time
after dishonour, and must specify the date of dishonor, the reason if any assigned for s.uch d.IShOT'lOI', or
if the instrument has not been expressly dishonoured, the reason why the holder treats it as dishonoured

and the notary's charges.

by non- acceptance of non-

Protest: When a promissory note or bill of exchange has been dishonoured be noted and certified by a

- A < 0
Payment, the holder may, within a reasonable time, cause such dishonourt

flotary public. Such certificate is called a protest. become insolvent.or his credit
Protest for better security: When the acceptor of a bill of exchange has e:V withina reasonable time.
has been publicly impeached, before the maturity of the bill. the holderma¥ may with 2 |

] : on its being re
ﬁwy public to demand better security of the acceptor: and

fused.
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of the Negotiable Instrument Act, 1881, a promissory note is an instr
bank-note or a currency-note) containing an unconditional undertaking, s

0

tainsum of money only to, or to the order of, a certain person, or to the bearer of the |

OIS e,

Inwswef provisions of Section 4, answer to given problem is as follows: : :
| () If "X promises to pay Y, by a promissory note, a sum of 5,000, fifteen days after the death of B" isa |
_-;v‘a’!id promissory note as event is certain i.e. death of B, even though date is uncertain.

[ (i) If "X promises to pay Y, by a promissory note, a sum of 500 and all other sum, which shall be due"
| is not a valid promissory note as sum payable is not certain.

Question 10 :
State giving reason whether, the following instruments are valid promissory note under the Negotiable

Instruments Act, 1881:
(i) I owe you a sum of Rs. 1.000. 'A' tell to 'B'.
(i) "X’ promises to "Y' a sum of * 10,000, six month after ‘Y marriage with 'Z'.

| Answer
As per Section 4 of the Negotiable Instrument Act, 1881, a promissory note is an instrument in writing
| (not being a bank-note or a currency-note) containing an unconditional undertaking, signed by the
- | maker, to pay a certain sum of money only to, or to the order of, a certain person, or to the bearer of the
| instrument.

In view of provisions of Section 4, answer to given problem is as follows:
| () If A tell to B that he owes * 1,000 to him. it is acknowledgement of debt and not a promissory note.
‘Second reason for not being a promissory note is that such acknowledgement is oral not in writing.
(i) If "X’ promises to 'Y a sum of ° 10,000, six months after 'Y marriage with 'Z', it is not a valid

m ssory note as it depends upon condition/ event which may or may not happen.
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