Theoreticql Questions

1) “All contracts are agreements, byt g agreements are not contracts”.

Answer:-

which are not enforceable by law, such as social,
moral or religious agreements. The agre

ement is a wider term than the contract. All
agreements need not necessarily become contracts but all contracts shall always be
agreements.

All agreements are not contracts: When there i
do not intend to create a legal relationship,
football match and B dgrees. But A could n
cannot enforce this promise against Aie.,
social agreement where there was no inte

S an agreement between the parties and they
itis not a contract. For example, A invites B to see a
Ot manage to get the tickets for the match, now B
NO compensation can be claimed because this was a
ntion to create a legal relationship.

All contracts are agreements: For a contract there must be two things (a) an agreement and
(b) enforceability by law. Thus, existence of an agreement is a pre-requisite existence of a
contract. Therefore, it is true to say that all contracts are agreements.

Thus, we can say that there can be an agreement without it becoming a contract, but we can’t
have a contract without an agreement.

2) Define the term

of acceptance.
Answer:-

“Acceptance’. Discuss the legal provisions relating to communication

According to Section 2(b), the term ‘acceptance’ is defined as follows:

“When the person to whom the proposal is made signifies his assent thereto, the proposal is
said to be accepted. A proposal, when accepted, becomes a promise. “

An acceptance in order to be valid must be absolute, unqualified, accepted according to the

Mode if any prescribed within reasonable time and communicated to offeror. Acceptance can
also be made by way of conduct.

The lega) Provisions relating to communication of acceptance are contained in Section 4.

The tOMmunication of an acceptance is complete:
) as dBainst the proposer, when it is put in a course of transmission to him, 5o as to be out of

Power of the acceptor.

. b as dEAINst the acceptor, when it comes to the knowledge of the proposer

—
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t \dlllpl‘; A

1

ShOses by letter to sell a house to B at a certain price:

YRCT:

mcation o camplete when B receives the letter

URts the proposal by aletter sent by post he communication s complete: a5 apa,
| i
\ WRIRen ik tter s |‘\“~lt'\| |

) & "

ST B when the letter i received by A,

St w A o i . p
eCtion 3 of the Aot prescribes. in general terms, two modes of communication, namely.

M l‘\ ANy act o

SYoomsien mtending thereby communicate to the other or which has the effecy :
0
COMMUNK J‘ll\\.: it to th(‘ \\lh(.'
he tist method would include any conduct and words whether written or oral. Writte
n
WO

would include letters, telegrams, talex messages, advertisements, etc. Org| words
WOV Imcuae welephone messages. Any conduct would include positive acts or signs 50 that
e other person understands what the person acting or making signs means to say or convey,
Wmission would exclude silence but include such conduct or forbearance on one’s part that
Fheother person takes it as his willingness or assent. These are not the only modes of

Ciieation of the intention of the parties. There are other means as well, e.g., if You as
e owner deliver the goods to me as the buyer thereof at a certain price, this transaction will
TIErstood by everyone, as acceptance by act or conduct, unless there is an indication to

YEYY I
con

ne

¢ Phrase appeanng in Section 3 “which has the effect of communicating it”, clearly refers to
AN oact or omission or conduct which may be indirect but which results in communicating an
acceptance or non-acceptance. However, a mere mental but unilateral act of assent in one’s
own mund does not tantamount to communication, since it cannot have the effect of
communicating it to the other.

3) Distinction between Void and lllegal Agreements

Answer:-

Void and lllegal Agreements: According to Section 2(g) of the Indian Contract Act, an
agreement not enforceable by law is void. The Act has specified various factors due to which
an agreement may be considered as void agreement. One of these factors is unlawfulness of
object and consideration of the contract i.e. illegality of the contract which makes it void.
Despite the similarity between an illegal and a void agreement that in either case the
agreement is void and cannot be enforced by law, the two differ from each other in the
following respects:

a) Scope: An illegal agreement is always void while a void agreement may not be illegal being
void due to some other factors e.g. an agreement the terms of which are uncertain is void
but not illegal.

' _ _ |
L) Effect on collateral transaction: If an agreement is merely void and not illegal, the collatefan
transactions to the agreement may be enforced for execution but collateral transaction tod
ilegal agreement also becomes illegal and hence cannot be enforced.

) . . oid
() Punishment: Unlike illegal agreements, there is no punishment to the parties to d v

agreement.
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J) Void ab-initio: Megal apreements are voud from the very beginning but sometimes vah/d/]

e) contrac ts may subsequently become void.

4) pefine consideration. State the characteristics of a valid consideration

Answer -

pefinition of Consideration-Section 2(d) : “When at the desire of the promisor, the promise or
any other person has done, or does or abstains from doing of promises to do or abstain from

doing something, such an act or abstinence or promise is called consideration for the promise”
The essential characteristics of a valid consideration are as follows:

a) Consideration must move at the desire of the promisor

b) It may proceed from the promisee or any other person on his behalf.

¢) Itmay be executed or executory. It may be past, present or future.

d) It must be real and have some value in the eyes of law.

e) It must not be something which the promisor is already legally bound to do.

f) It must not be unlawful, immoral or opposed to public policy.

g) Inadequacy of consideration does not invalidate the contract.

Thus, need not be proportionate to the value of the promise of the other.

It may comprise of some benefit, profit, right or interest accruing to one or some loss,
detriment, obligation or responsibility undertaken by the other.

5) “No consideration, no contract” Comment

Answer:-

No consideration, no contract: Every agreement, to be enforceable by law must be supported
by valid consideration. An agreement made without any consideration is void. A gratuitous
promise may form a subject of a moral obligation and may be binding in honour but it does not
cause a legal responsibility. For example, A promises to pay 100 to B. This promise cannot be
enforced by B because he is not giving anything to A for this promise. No consideration, no
contract is a general rule. However Section 25 of the Indian Contract Act provides some
exceptions to this rule, where an agreement without consideration will be valid and binding.

These exceptions are as follows:

a) Agreement made on account of natural love and affection: Section 25 (1) provides that if
an agreement is (i) in writing (i) registered under the law and (iii) made on account of
natural love and affection (iv) between the parties standing in a near relation to each other,
it will be enforceable at law even if there is no consideration. Thus, where A, for natural
love and affection, promises to give his son, B, %10,000 in writing and registers it. This is a
valid contract.

b) Compensation for services voluntarily rendered: Section 25(2); provides that something
which the promisor was legally compelled to do; (iii) and the promisor was in existence at
the time when the act was done whether he was competent to contract or not (iv) the
Promisor must agree now to compensate the promise. Thus when A finds B's purse and

(7]
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Bives ity

P e B promises 10 pive A TS0, this s a vahd e o ;
£} Efomis(. '0 pay time barred debts, (Section. 25 (3]) Where there v e Lo,
WHImH and SpPned b/ the debtor or try his agent, VO ppay wholly o
debt, the BTCEment 1 valid and binding ever though there 1% no cor
B 21,000 but the dety 15 lapsed due 1o tirne-bar and A furthers masees 4 .
Pay X 500 an

< g ogntract
account of thie ,j(.bt’ it constitutes 4 vahid o ’

d) Cont‘r,a(.t‘of agency (59(“00 ]85)_ NG consideration 15 neces.srs Y0 st

Completed gift
Thus if 5 per

e)

gift need: ..
(Explanation 1 to Section 25): A completed gift need-
SOn transfere,

Cannot claim back the

..,

iry et PG re A e,
LOME propery b/ a dU'/ Hotten and rege, 1 e

4 ""f‘(!r',-{'A.
properly subsequently on the ground of lack of <o Sk

6) To form q valid contract, consideration must be adequate”. Comment
Answer:-

The law Provides that

4 contract <houyld be supported by «
consideratian exists

onuderation <.
, the Courts sre not concerned to e adequacy, provided
value. The adequacy of the consideration is for the parties, 16 conoide
the agreement, not for the Court whe

Consideration must however, he

not be equivalent in value to the

r at 7¥‘: Y oo ,’;

n it 15 sought to be enforced (Bolton o Modgs-
something to which the a4 attaches value 1he
promise made.

According to Explanation 2 14 Section 25

of the Indian Contract Act, 12872, an
which the consent of the Promisor is freely given is not void merely because the
is inadequate but the inadequacy of the cons

Court in determining the que

O\
~

,,,,,,,

ideration May be taken intg
stion whether the consent of the promi

D
ol LU

SOr was, free
7)

| S

“Mere silence does not amount to fraud”. Discuss.

Answer:-

Mere silence not amounting to fraud: Mere silence as 1o facts likely t affect the witir
a person to enter into a contract is ng fraud; but wher

eitis the duty of 3 person ¢
his silence is equivalent to speech, silence amounts tg

fraud.
It is a rule of law that mere silence does

5 Not am
bound to disclose the whole

truth to the othe
his possession affecting the subject matter of ¢

The rule is contained in explanation to Section 17
states the position that mere silence a¢ to facts
enter into a contract is not fraud

ount to fraud. a contracting party
I party or 1o

give him the whole inform# "
he contract.

of the Indian Contract Act whe
likely to affect the o

r e "o
* 3 -
Hingness ot 2 ¢
o

Exceptions to this rule:

a) Where the circumstances of the c
of the person keeping silence 1o speak.
reposes trust and confidence n 1he othe
sense of the other (e g Insurance

d5€ are ych th- = o t

> JCn h'", !"l:‘i.;ffj t‘(:‘r g had to th em »
Speak anses wher one coni s
I or where One

) Ld"‘,”;—" $ - f‘(\’-""’»"
f.'m'rarv,

DU' / '(4

b) Where the silence 15, in itself, eq

u /-1|f<r(! toy

Spe “ch

CA Ankita Patni o




: ms\“N‘A_PNIL PATNI'S CLASSES

§) ‘Though a minor is not competent to contract, nothing in the Contract Act prevents him

from making the other party bound to the minor” Discuss.

Answer:-

______ benefit out of a contract: Though a minor 1s not
competent to contract, nothing in the Contract Act prevents him from making the other party
F bound to the minor Thus, a promissory note duly executed in favour of a minor is not void and

can be sued upon by him, because he though incompetent to contract, may yet accept a
benefit.

A minor cannot become partner in a partnership firm. However, he may with the consent of all

the partners, be admitted to the benefits of partnership (Section 30 of the Indian Partnership
Act, 1932).

Example: A mortgage was executed in favour of a minor. Held, he can get a decree for the
enforcement of the mortgage.

9) “An agreement, the meaning of which is not certain, is void”. Discuss.

Answer:-

Agreement - the meaning of which is uncertain (Section 29): An agreement, the meaning of

which is not certain, is void, but where the meaning thereof is capable of being made certain,
the agreement Is valid.

For example, A agrees to sell B “a hundred tons of oil”. There is nothing whatever to show what
kind of oil was intended. The agreement is void for uncertainty. But the agreement would be

valid if A was dealer only in coconut oil; because in such a case its meaning would be capable of
being made certain.

10) Who are disqualified persons to do the contract?

Answer:-

Contract by disqualified persons: Besides minors and persons of unsound mind, there are also
other persons who are disqualified from contracting, partially or wholly, so that the contracts
by such person are void. Incompetency to contract may arise from political status, corporate
status, legal status, etc. The following persons fall in this category: Foreign Sovereigns and
Ambassadors, Alien enemy, Corporations, Convicts, Insolvent etc.

- 11) “The basic rule is that the promisor must perform exactly what he has promised to
. perform.” Explain stating the obligation of parties to contracts.

Answer:-

Obligations of parties to contracts (Section 37)

The parties to a contract must either perform, or offer to perfarm, their respective promises

unless such performance is dispensed with or excused under the provisions of the Contract Act
or of any other law.

Promises bind the representatives of the promisor in case of death of such promisor before
D“”t)”nance, unless a contrary intention appears from the contract

Ef‘@FDB'_e_lI A promises to deliver goods to B on a certain day on payment of % 1 00,000 A dies

\ Ankita Patni  »
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bound to deliver the goods ta B and |

Uy \.I\.l_
to A

\;l
- sentalive A "‘!I
R \

“Rtesentative

t Nample 2 A 0

13

(S04 § FLE to aint a o {ure lu‘l “l‘\ ""l'!'“”"."' .” “‘("L“” p”\\' L\‘]“» |
. » . | B . . i
. As representatives or p ‘
Lontract ea ot be entorced either by \ repre y B be W

SO of e sonal \kl”

oy

\ Vet

Analysis of Section 37

A conts . \ates a legal obligati
\ cont act l\( ;‘\5; an -‘R‘(‘("“(‘”t t‘l\f\\ln‘JNt‘ h\ IJW, creates a h B gk IOI], Whl(h SUb .

until discharged Performance of the promise or promises remaining to be perfo;med i ‘.r‘
. |
Prncipal and MOost usual mode of disc harge

The b

AMC rule is that the promisor must perform exactly what he has promised to Perfor
obligation to perform is absolute. Thus, it may be noted that it is necessary for 3
Wants to enforce the promise made to him, to perform his promise for himself

nly after that he can ask the other party to carry out his pro
Which is enshrined in Section 37.

M Th
Party wh:

or OffE{ lc

pertor m h|\ RPromise O mlSe, Th!‘
1

the prine iple

12) Discuss the effect of accepting performance from third person.
Answer:

Effect of accepting performance from third person (Section 41)

When a promisee accepts performance of the promise from a third person, he canno
afterwards enforce it against the promisor.

That is performance by a stranger,

if accepted by the promisee, this results in discharging the
promisor, although the latter has ne

ither authorised not ratified the act of the third party.

Example: A received certain goods from B promising to pay X 100,000/-. Later on, A expressed
his inability to make payment. C. who is known to A, pays X 60,000/- to B on behalf of A

However, A was not aware of the payment. Now B is intending to sue A for the amount of ¥
100,000/- whether he can do so? Advice.

As per Section 41 of the Indian Contract Act, 1872, wh
the promise from a third person, he cannot afterwards
performance by a stranger, accepted by the promisee,
promisor, although the latter has neither authorised n
Therefore, in the present instance, B can sue only for t
not for the whole amount.

€n a promisee accepts performance ?’
enforce it against the promisor. That s
produces the result of discharging the
or ratified the act of the third party
he balance amount i.e., 3 40,000/- an°

13) “When a party to a contract has refused to perform, or disabled himself f"”""
performing his promise in its entirety, the promisee may put an end to the contract:
Explain.

Answer:-

Effect of a Refusal of Party to Perform Promise

S'?”
According to Section 39, when a party to a contract has refused to perform, or disabled hl::ac
from performing his promise in its entirety, the promisee may put an end to the co"
unless he has signified, by words or conduct, his acquiescence in its continuance.

, t hé
i i sing @
: A, singer, enters into a contract with B, the Manager of a theatre, to
Example

1
L
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~ theatre two "“'h“ In every week during next two months, and B engages to pay her 10000
~ for each night’s performance. On the sixth night, A willfully absents herself from the threatre.

B Is at liberty to put an end to the contract.

Analysis of Section 39

From language of Section 39 it is clear that in the case under consideration, the following two

rights accrue to the aggrieved party, namely, (a) to terminate the contract; (b) to indicate by
words or by conduct that he is interested in its continuance.

In case the promisee decides to continue the contract, he would not be entitled to put an end

to the contract on this ground subsequently. In either case, the promisee would be able to claim
damages that he suffers as a result on the breach.

14) “An anticipatory breach of contract is a breach of contract occurring before the time

fixed for performance has arrived”. Discuss stating also the effect of anticipatory
breach on contracts

~ Answer:-

An anticipatory breach of contract is a breach of contract occurring before the time fixed for
performance has arrived. When the promisor refuses altogether to perform his promise and
signifies his unwillingness even before the time for performance has arrived, it is called

Anticipatory Breach. The law in this regard has very well summed up in Frost v. Knight and
Hochster v. DelaTour:

Section 39 of the Indian Contract Act deals with anticipatory breach of contract and provides as
follows: “When a party to a contract has refused to perform or disable himself from
performing, his promise in its entirety, the promisee may put an end to the contract, unless he
has signified, but words or conduct, his acquiescence in its continuance.”

Effect of anticipatory breach: The promisee is excused from performance or from further
performance. Further he gets an option:

a) Toeither treat the contract as “rescinded and sue the other party for damages from breach
of contract immediately without waiting until the due date of performance; or

b) He may elect not to rescind but to treat the contract as still operative, and wait for the time
of performance and then hold the other party responsible for the consequences of non-
performance. But in this case, he will keep the contract alive for the benefit of the other
party as well as his own, and the guilty party, if he so decides on re-consideration, may still
perform his part of the, contract and can also take advantage of any supervening
impossibility which may have the effect of discharging the contract.

15) “When a contract has been broken, the party who suffers by such a breach is entitled to
receive compensation for any loss or damage caused to him”. Discuss.

Answer:-

Compensation for loss or damage caused by breach of contract (Section 73)

Vhen a contract has been broken, the party who suffers by such a breach is entitled to receive,
the party who has broken the contract, compensation for any loss or damage caused to
thereby, which naturally arose in the usual course of things from such breach, or which

—
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the parties knew, when they made the contract, t0 e Ny hq«"

indirect loss or damage o
Such COmpensation is not to be given for any remote e
'€ason of the breach

' g : ems to be incorrect.
n view of above, the statement given in the question sé

£ |

sation of damages

16) “Liquidated damage is a genuine pre-estimate 5 con:::ee: hand is an extragaguf:: ‘

anticipated breach of contract whereas Penalty on the o y
stipulated and is clearl

v unconscionable and has no comparison to the loss Suffereq 5*‘
parties”. Explain. i

Answer:-

Liquidated damage is a genuine pre-estimate of compensation t9f ::Iamagjs for g
anticipated breach of contract. This estimate is agreed to hetween parties 1o Gyoit later gy,
detailed calculations and the necessity to convince outside parties.

Penalty on the other hand is an extravagant amount stipulated and is clearly Unconsciong,
and has no comparison to the loss suffered by the parties.

In terms of Section 74 of the Act “where a contract has been broken, if a sum is named,
the contract as the amount to be paid in case of such breach, or if the contract contaings

other stipulation by way of penalty, the party complaining of the breach is entitled, wheth, |
OF not actual damages or loss is pr

oved to have been caused thereby, to receive from the
other party who has broken the c

ontract, a reasonable compensation not exceeding th |
amount so named, or as the case may be the penalty st

ipulated for.
Explanation to Section 74 !
A stipulation for increased interest from the date of default may be a stipulation by wayo
penalty. ]

In terms of Section 74, courts are €émpowered to reduce the

sum payable on breach whethe'
itis ‘penalty’ or “liquidated damages” provided the sum appears to be unreasonably high.

Sri Chunnilal vs. Mehta & Sons Ltd (Supreme Court)

: e 8erieved party should not be allowed to claim?
sum greater than what is specific in the written agreement. But even then the court ¥
powers to reduce the amount if it considers it reasonable to reduce
17) Explain the meaning of ‘Contingent con

tracts’ gnd State the rules relating mwd'
contracts.

Answer:

Essential characteristics

of a contingent contract:

8ent. A contract jg saidto b
undertakes to perform the contract in all ey

s
om™
e absolute when the :r'
€nts. A contin ent othe
y co on the
“is a contract to do or not to do something, if some Sl Cgllaterart;a;’ch contract @
ening (Section 31). |t i . e
does not happ g ( ). Itis a contract in which the performance becomes GUESs
May not happen. For example, A @@

o’
unl"

i may or
to pay B 10,000 if he is elected Pres

ident of a : n
: : Particular 3 fats ; a €0
contract. The essential characteristics of a Continge Ssociation. This is &

Nt contract may be listed as follow®:

3 \‘— =
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a) There must be a contract to do or not to do something,

b) The performance of the contract must depend upon the happening or non-happening of
some event.

¢) The happening of the event is uncertain.

d) The even on which the performance is made to depend upon is an event collateral to the
contract

e) i.e. it does not form part of the reciprocal promises which constitute the contract. The
even should neither be a performance promised, nor the consideration for the promise.

f) The contingent even should not be the mere will of the promisor. However, where the
event is within the promisor’s will, but not merely his will, it may be a contingent contract.

The rules regarding the contingent contract are as follows”

a) Contingent contract dependent on the happening of an uncertain future cannot be

enforced until the even has happened. If the even becomes impossible, such contracts
become void. (Sec.32).

b) Where a contingent contract is to be performed if a particular event does not happening

performance can be enforced only when happening of that even becomes impossible (Sec.
33).

c) Ifacontractis contingent upon, how a person will act at an unspecified time the even shall
be considered to become impossible; when such person does anything which renders it

impossible that he should so act within any definite time or otherwise than under further
contingencies. (Section 34,35).

d) The contingent contracts to do or not to do anything if an impossible even happens are
void whether or not the fact is known to the parties (Sec. 36).

18) Explain the-term ‘Quasi Contracts’ and state their characteristics.

3

- Answer:-

Quasi Contracts: Under certain special circumstances obligations resembling those created by
a contract are imposed by law although the parties have never entered into a contract. Such
obligations imposed by law are referred to as ‘Quasi-contracts’. Such a contract resembles
with a contract so far as result or effect is concerned but it has little or no affinity with a
contract in respect of mode of creation. These contracts are based on the doctrine that a
person shall not be allowed to enrich himself unjustly at the expense of another. The salient
features of a quasi-contract are:

a) itdoes not arise from any agreement of the parties concerned but is imposed by law.

b) Duty and not promise is the basis of such contract.

¢} The right under it is always a right to money and generally though not always to a
liquidated sum of money.

d) Sucha right is available against specific person(s) and not against the whole world.

€ Asuit for its breach may be led in the same way as in case of a complete contract.

€A Ankita Patni H‘
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’ It may, however, be noted that section 7

‘ Lunascertained goods. If the agreement is to sell a certain quantity of unascertained goods,

the perishing of even the whole quantity of such goods in the possession of the seller will
not relieve him of his obligation to deliver the goods.

& 8 apply only to specific goods and not to

-

M‘ 'lh‘ what ways does a “Sale” differ from “Hire-Purchase”?

| Answer:-

‘ Distinction between ‘Sale’ and ‘Hire Purchase’

i i larly pays the various
( hi agreement is that the hirer regu
3) In case of{hire purchase\[t-he S | he payment-may be made cash -down or
installments agreed between the partleﬂ n
through installments. | Gl L
s — ; ent of the last installment, s
b) Thelsubj tter of the hirg,jon paym W e | in the propert
) :19 \§utt) lecI:trhnaﬁrer if such nstallments are not paid, tt?e amcew;inrer;\szesmnlihereob
gl y W 'll r) and the hire vendor will be entitled to resd. tFe’I e e
?f%ﬁjijf-vendor (rie 'en goods is transferred to the buyer immediately
n\Sale, the property i

C \ £ ie it is not
rontract. 2 el bailment and an option to bumr:jtase of Sale it i
9) (A hire purchase agreement is

. | hird artv.{n Sale the
\ 5 hirer cannot sell the article to a t p
: P i on the concept of ownership.
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3 _ . | the parties in order to
< State briefly the essential - should be Wﬂ
1930. Examine w efhﬁﬂ"“? SR
“onstitute a sale under e

R

# - g i
s g




SWAPNIL PATNI'S CLASSES

Answer
Essenti ~
entials of Contract of sale /15)
i ‘ -
Shle following elements must co-exist so as to constitute a contract of sale of goggs g C’,
dle of GDOdSA r“h
ct
a) , 1930, AN

b) I:z“’ Must be at least two parties : 3
subject matter TTNEToNFact must necessarily be B00oCs
€) Aprice n money (not in kind) should be paid of promised.
d) A transfer of property in goods from seller to the buyer must take place.
€) A contract of sale must be absolute or conditional [section 4(2)}-
f) All other essential elements of a valid contract must be presentin the contract of g,

m—
o

(' 4) What do you understand by “Caveat-Emptor” under the sales of goods g -
% )
—.—What are the Exceptions to the rule?

-

Answer:-
/-_/’

A Caveat emptor’ meang “let the buyer beware”/i.e. in sale of goods the seller is yngg,
duty to reveal unflattering truths about the goods sold. Therefore, when a person buys s,
goods, he must examine them thoroughly. If the goods turn out to be defective or dg not sy
his purpose, or if he depends upon his skill and judgment and makes a bad selectiop h

cannot blame anybody excepting himself.

The rule is enunciated in the opening words of section 16 of the Sale of Goods Act, 193
which runs thus: “Subject to the provisions of this Act and of any other law for the time being
in force, there is no implied warranty or condition as to the quality or fitness for a
particular purpose of goods supplied under a contract of sale”

The rule of caveat emptor does not apply in the following cases:

a) Fitness for buyer’s purpose: Where the buyer, expressly or by implication, makes know
the seller the particular purpose for which he requires the goods and relies on the sellers
skill or judgment and the goods are of a description which it is in the course of the seller:
business to supply, the seller must supply the goods which shall be fit for the buyers |
purpose. (Section16 (1). i

b) Sale under a patent or trade name: In the case of a contract for the sale of a speci
article under its patent or other trade name, there is no implied condition that the good
shall be reasonably fit for any particular purpose (Section 16(1).

who deals

¢) Merchantable quality: Where goods are bought by description from a seller :
not), theré*

goods of that description (whether he is in the manufacturer or producer or
an implied condition that the goods shall be of merchantable quality. But i the buyer ™
examined the goods, there is no implied condition as regards defects which ¢
examination ought to have revealed. (Section 16(2).

. . “ ,
d) Usage of trade: An implied warranty or condition as to qualify or fitness for @ partict
purpose may be annexed by the usage of trade. (Section 16(3).

ptained by ™
\d not

¢ apel¥

Consent by fraud: Where the consent of the buyer, in a contract of sale, is 0
seller by fraud or where the seller knowingly conceals a defect which cot
discovered on a reasonable examination, the doctrine of caveat emptor does "©
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' @ contract of ‘sale by sample’ under the Sa
- sy godi Act, 15307 Stete ise i implied warranties operatives under the said Act.

pe-following are implied conditio
cection 17 of the Sale of Googs Act
; he bulk shall correspq s
; That t Pond with the sample j

:, That the buyer shall haye 5 Pie in quality,

réasonable opportunity of comparing the bulk with the
Sample.

NS N a contract of sale by sample in accordance with
, 1930;

any defect, rendering them un merchantable, which
able examination of the sample (Section 17(2)].
| mplied Warrants:

| J) Wa"a“tY of q-uuet Possession [Section 14(b)}: In a contract of sale, unless there is @
'; contrary intention, there is an imnl;

possession of the goods. If the buyer is in any way distributed in the enjoyment of the
goods in consequence of the seller’s defective title to sell, he can claim damages from the
seller.
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¢/ Warranty as to quality or fitness by usage of trade [Section 16(3))

. An implied warranty
as to quality or fitness for a particular purpose may be annexed by t

he usage of trade.

Warranty to disclose dangerous nature of goods: Where a person sells goods, knowing
that the goods are inherently dangerous or the

and that the buyer is ignorant of the dan
danger, otherwise he will be liable in dama

y are likely to be dangerous to the buyer

ger, he must warn the buyer of the probable
ges.

8| “There is no implied warranty or condition as to quality or fitness for any particular

~ Purpose of goods supplied under a contract of sale.” Discuss the significance and
State exceptions, if any.

Answer:-

The statement given in the question is the fundamental principle of law of sale of goods,
*Ometime expressed by the maximum ‘Caveat Emptor’ meaning thereby ‘Let the buyer be
aware'. In other words, it is no part of the seller’s duty in a contract of sale of goods to give
e buyer an article suitable for a particular purpose, or of particular quality, unless the
Quality or fitness is made an express terms of the contract. The person who buys goods must
““20 his eyes open, his mind active and should be cautious while buying the goods. If he
"3%es 2 bad choice, he must suffer the consequences of lack of skill and judgement in the
3bsence of any misrepresentation or guarantee by the seller.

There are, however, certain exceptions to the rule which are stated as under:

Where the buyer expressly or by implication, makes known to_the se!ler the particylar
Purpose for which he needs the goods and depends on the skill .and J}Adgemem of the
*€ller whose business is to supply goods of that description, there is an implieg condition

.
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e that the goods shall be reasonably 1 for that purpose.

b lu”M:m&-m--b-“i--““
i is made known 10 the sefler at the time of sale, implied condition of fitmess will 29PN

€) ¥ the buyer purchases an article under its patent or other trade name and refies of
seller’s shills and judgement which he Makes known 10 ham, the imphed condition that are
articles are it for a particular purpose shall apply.

d) if the goods can be used for a3 number of purposes the buyer must tell the sefler the
particular purpose for which he required the goods otherwise implied condition of fitness
of goods for a particular purpose will not apply

e) Where the goods are bought by description from a sefler who deals in goods of that

description whether he is the manufacturer or producer or not, there is an implied
condition that the goods are of merchantable quality.

f) An implied condition as to quality or fitness for a particular purpose may be annexed by
the usage of trade or custom;

In a sale by sample there is an implied condition that

i) The bulk shall correspond with the sample in quality; . .

ii) The buyer shall have reasonable opportunity of comparing the bulk with the * ]
and

iil) The goods shall be free from any defect, rendering them merchantable;

g) In the case of eatables and provisions in addition to the implied condition of
merchantability, there is an implied condition that the goods shall be wholesome.

,/ stinguish between a ‘Condition’ and a ‘Warranty’ in a contract of sale. When shall a
/ " “breach of condition’ be treated as ‘breach of warranty’ under the provisions of the

N

Sale of Goods Act, 19307 Explain.

Answer:-
Difference between Condition and Warranty:-

a) A condition is a stipulation essential to the main purpose of the contract
warranty is a stipulation collateral to the main purpose of the contract.
b} Breach of condition gives rise to a right to treat the contract as repudiated whereas in
of breach of warranty, the aggrieved party can claim damage only.
¢) Bieach of condition may be treated as breach of warranty whereas a breach of warranty
" cannot be treated as breach of condition.

According to Section 13 of the Sale of Goods Act, 1930 a breach of condition may be
treated as breach of warranty in following circumstances:
al Where a contract of sale is subject to any condition to be fulfilled by the seller, the buyer

may waive the condition.
b} Where the buyer elects to treat the breach of condition as breach of a warranty

_& Where the contract of sale is non-severable and the buyer has accepted the whole goods
or 1 thereof.

t of any condition or warranty i excused by law by reason of
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acted i good faith

m“""hﬂﬁum o

b} Sale by one of the joint go
md”“"‘ﬁhmu’: :

-Mh‘m.mm
dﬂ!mhmd“h**

'mmgmmaﬁdm,“im‘mﬁ Bl e
thereofinmfmmmedﬂwwmgb,hmﬂhmmmhmtm"
although the property in the goods had passed to the first buyer earfier. A pleg ey
dene .[.Imdwmsamdﬁbwﬂnmhmueeqmmw_
[Section 30(1)]

?! Sale by buyer obtaining possession before the property in the goods has vested in him-
Nhereah:yerﬂhﬂnewueﬂldseluobtzismessbnofmegoodsbeforethe
Wmmhﬂmhsmdmmhmﬂlvbd#mmmdmem
10 3 third person, and if such person obtains delivery of the goods in good faith and
without notice of the lien or other right of the original sefler in respect of the goods in
g00d faith and without notice of the lien or other right of the original seller in respect of

"he goods, he would get a good title to them. [Section 30(2)].

" Sale ..w“h:m«l'ﬂidum‘hadmrcis@msngmofuen o
"'09:5:0 transit resells the goods, the buyer acquires 3 good title to the goods a5
s22n5t the original buyer [Section S4(3)].

under Wd*w =
S*Saie ty MM Recever or lhquidator of the company will give the purchaser a valid
an
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; tle
W) Purchase of gouds from a finder of goods will get s valid titke under circumstances.
W) Sale by # Pawnee under detault of Pawnor will give valid title o the purchaser

SWAPNIL PATNI'S CLASSES

f,,.ﬂ’ What are the rules related to Acceptance of Delivery of Goods ?
Answer

Hules relsted 1o scceptance of delivery: Acceptance s deemed 10 take place when the
tiryer

4) ntimates to the seller that he had accepted the goods, or

W) dows any a1 1o the goods, which is inconsistent with the ownership of the seller, or

€) Metains the goods after the lapse of a reasonable time, without intimating to the sel
he has rejected them (Section 47) v

Ordhinarily, a seller cannot compel the buyer 1o return the rejected goods, but the s
entitled 1o 4 notice of the rejection. Where the seller i ready and willing to deliver the
and tequests the buyer 10 take delivery, and the buyer does not take delivery w

section 44)

N

P
/ 10) [ xplain the provisions of law relating to unpaid seller’s ‘right of lien” and
L from the “right of stoppage the goods in transit”,

S

Answer:

Kight of llen of an unpald seller

The legal provisians regarding the right of lien of an unpaid seller has been
sections 47 1o 49 of the Sale of Goods Act, 1930 which may be enumerated as follows

#) According 1o Section 47 the unpaid seller of the goods who 1s in possession qf
entitled 1o retain possession of them until payment or tender of the price in the fa ‘

cases namely
i) where the goods have been sold without any stipulation as to credit.
i) where the goods have been sold on credit, but the term of credit has expired; or

i) where the buyer becomes insolvent,

The seller may exercise his right of lien not withstanding that he is in possession af the
gaods as agent or ballee for the buyer

) Section 48 states that where an unpaid seller has made part delivery of the goods, he may
srorcine his right of ien on the remainder, unless such part delivery has been made under
wid h circumstances as to show an agreement Lo wisve the lien,

() According ta Section 49 the unpaid seller loses his lien on goods
i) when he delivers the goods to a carrier ar other bailee for the purpose of transmission

10 the buyer without reserving the right of disposal of the goods, ﬁ
i) when the biuyer or his agent lawfully abtains possession af the goads,
i) by waiver thereal

llgr af the goods, having a lien thereon, does not lose his lien by reason anly
ained 4 decres 1o the price of the goods

a7
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__ SWAPNIL PATNI'S CLASSES e ]
Theoretical Questions CEP 'q)

gxplain the provisions of the indian Partnership Act, 1932 relating to the creation of
Pa,—mership by holding out.

Mswef:'

partnership by holding out is also known as partnership by estoppel. Where a man holds
nimself out as a partner, or allows others to do it, he is then stopped from denying the

character he has assumed and upon the faith of which creditors may be presumed to have
acted.

T TN e AN AL

e,

a person may himself, by his words or conducts have induced others to believe that he is a

partner of he may have allowed others to represent him as a partner. The result in both the
cases isidentical.

gxample: X and Y are partners in a partnership firm. X introduced A, a manager, as his partner
to Z. A remained Silent. Z, a trader believing A as partner supplied 100 T.V sets to the firm on
credit. After expiry of credit period, Z did not get amount of T.V sets sold to the partnership
firm. Z filed a suit against X and A for the recovery of price. Here, in the given case, A, the

Manager is also liable for the price because he becomes a partner by holding out (Section 28,
Indian Partnership Act, 1932).

it is only the person to whom the representation has been made and who has acted thereon
that has right to enforce liability arising out of ‘holding out’.

. 2) What is the true test of partnership

Answer:-

Mode of determining existence of partnership (Section 6): In determining whether a group of
persons is or is not a firm, or whether a person is or not a partner in a firm, regard shall be had to
the real relation between the parties, as shown by all relevant facts taken together.

For determining the existence of partnership, it must be proved.
: a) There was an agreement between all the persons concerned
E b) The agreement was to share the profits of a business and
) ¢) the business was carried on by all or any of them acting for all.

3) Agreement: Partnership is created by agreement and by status (Section 5). The relation of
partnership arises from contract and not from status; and in particular, the members of a
Hindu Undivided family carrying on a family business as suc_h, or a Burmese Buddhist
husband and wife carrying on business as such are not partners in such business. :

b) Sharing of Profit: Sharing of profit is an essential element to constitute a Partnership.
But, it is only a prima facie evidence and'not conclusive evidence, in that r.egard_ The
sharing of profits or of gross returns accruing from property by persons halding joint or
common interest in the property would not by AR suCch “persahs partners.
Although the right to participate in profi_ts |§ a strqng test o_f partnership, and there may
be cases where, upon a simple participation in profits, there is a partnership, yet whether
'Ne relation does or does not exist must depend upon the whole contract between the
Parties.

Nhere there is an express agreement pbetween partners to share the profit of a business and

A R AL
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partnership.

Answer:-

Basis of difference |

~ SWAPNIL PATNI'S CLASSES

the business is bting carried on by all or any of them acting for all, there will be no difficuly
in the light of provisions of Section 4, in determining the existence or otherwise of |

3) Enumerate the differences between Partnership and Joint Stock Company.

—~

But the task becomes difficult when either there is no specific agreement or the agreement
15 such as does not specifically speak of partnership. In such a case for testing the existence
or otherwise of partnership relation, Section 6 has to be referred.

According to Section 6, regard must be had to the real relation between the parties as
shown by all relevant facts taken together. The rule is easily stated and is clear but its
application is difficult. Cumulative effect of all relevant facts such as written or verbal
agreement, real intention and conduct of the parties, other surrounding circumstances etc.,

are to be considered while deciding the relationship between the parties and ascertaining |
the existence of partnership.

Agency: Existence of Mutual Agency which is the cardinal principle of partnership law, is
very much helpful in reaching a conclusion in this regard. Each partner carrying on the
business is the principal as well as an agent of other partners. So, the act of one partner
done on behalf of firm, binds all the partners. If the elements of mutual agency
relationship exist between the parties constituting a group formed with a view to earn
profits by running a business, a partnership may be deemed to exist.

Partnership

Joint Stock Company

Legal status

A firm is not legal entity i.e., it
has no legal personality distinct
from the personalities of its
constituent members.

A company is a separate legal
entity distinct from its members
(Salomon v. Salomon).

Agency

In a firm, every partner is an agent
of the other partners, as well as of
the firm.

In a company, a member is no
an agent of the other members
of the company; his actions ¢
not bind either.

Distribution of
profits

The profits of the firm
must be distributed among the
partners according to the terms of
the partnership deed.

There is no such compulsion to
distribute its profits among its
members. Some portion of the

profits, but generally not the
entire profit, become
distributable among the
shareholders only when

dividends are declared.

. Extent of liability

In a partnership, the liability of
the Partners are unlimited. This
means that each partner is liable
for debts of a firm incurred in the
course of the business of the firm
and these debts can be recovered
from his private property, if the
joint estate is insufficient to meet

In @ company limited by shares,
the liability of a shareholder is
limited to the amount, if any,
unpaid on his shares, but in the
case of a guarantee company, the
liability is limited to the amount
for which he has agreed to be
liable. However, there may be
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5 | companies where the liability of
i Wmimmhm s unlimited.
; Property 15 the Y 1s that which | B i =
| Partnard Ot Estate” of all the | '™ 3 company, its property Is
the 'seers g ?is“ﬂzmshed from | S€parate from that of its
hem aﬁﬁ'ﬁ‘” estate of any of | members who can receive it back
| body gigy; ctoeis n?t belong 1 5 only in the form of dividends or
i Members aW from jts refund of capital.
— TS Tt o P N e g
' Transfer of shares | A Share in a partnership cannot pe
‘ Transferred

: In a tompany a shareholder may

e part‘t’\::‘:m the consent | transfer his shares, subject to the
q Provisions contained in its

Articles. In the case of public
| limited Ccompanies whose shares

i are  quoted on the stock
\
i

exchange, the transfer is usually
\_ unrestricted.
'\ Management In the absence
|

of an express| Members of a company are not
dgreement to the contrary, all| entitled to take part in the
the partners are entitled to | management unless they are
" Participate in the management. appointed as directors, in which
; case they may

participate.
Members, however, enjoy the

right of attending  general
meeting and voting where they
can decide certain questions such
as  election of directors,
appointment of auditors, etc.

: : Registration is not compulsory in | A company cannot come into
Registration X ; | e Pl
the case of partnership. existence unless it is registere

under the Companies Act, 2013.

e

'\\ -

: A partnership firm can be| A company, being a legal person

Winding up dissolved at any time if all the | is either wingd up by the National
partners agree.

Company law tribunal or its name
is struck of by the Registrar of

Companies.
| .
- C
Number of According to section 464 of the | A private Ompany may have as
- : 13, the number | many as 200 members but not
membership Companies Act, 2013, :

s in any association shall | less than two ang a public
of partnerd 100 company may have any number
not excee R e of members.but not less than ‘
However, the (Miscellaneous) | S€Ven. A private Company can |
the Companies | he present | als0 be formed by gne person | |
| Rules, 2014 restrict t | known as ane person Company. |
|imitto50. 1 A N |
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insolvency of a partner results in
the dissolution of the firm. !

__ SWAPNILPATNI'S CLASSES o e ’

e | — )
Duration of } Unless there is a contract to the | A company e '. i 3
AN ' contrary, death, retirement or | succession. | | ;

e | 1 i3k ek Fo A

4) What do you mean by “implied authority” of the partners in a firm?
Answer:-

implied Authority Of Partner As Agent Of The Firm (Section 19):

Subject to the provisions of section 22, the act of a partner which is done to carry on, in the
usual way, business of the kind carried on by the firm, binds the firm. ;

The authority of a partner to bind the firm conferred by this section is called his “implied |
authority”

In the absence of any usage or custom of trade to the contrary, the implied authority of a |
partner does not empower him to-

a) Submit a dispute relating to the business of the firm to arbitration;
b) open a banking account on behalf of the firm in his own name;

c) compromise or relinquish any claim or portion of a claim by the firm;
d) withdraw a suit or proceedings filed on behalf of the firm;

e) admit any liability in a suit or proceedings against the firm;

f) acquire immovable property on behalf of the firm;

g) transfer immovable property belonging to the firm; and

h) enter into partnership on behalf of the firm

Mode Of Doing Act To Bind Firm (Section 22): In order to bind a firm, an act or instrument

done or executed by a partner or other person on behalf of the firm shall be done or executed
in the firm name, or in any other manner Expressing or implying an intension to bind the firm.

5) State the modes by which a partner may transfer his interest in the firm in favour of
another person under the Indian Partnership Act, 1932. What are the rights of such a
transferee?

Answer:-

Section 29 of the Indian Partnership Act, 1932 provides that a share in a partne
transferable like any other property, but as the partnership relationship is based on the
confidence, the assignee of a partner’s interest by sale, mortgage or otherwise cannot enjoy
the same rights and privileges as the original partner.

The rights of such a transferee are as follows:

a) During the continuance of partnership, such transferee is not entitled
b) tointerfere with the conduct of the business,

c¢) torequire accounts, or

d) toinspect books of the firm.

He is only entitled to receive the share of the profits of the transferring partner and he s

CA Ankita Patni i
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B Kor the purpose of ascentaining the share,

t mnmhumumutmmdmdmmn of 5
§ PEOn Can be nroduced as a partnes mcﬂrmwnmmm#ﬁ‘_" ‘

1 Rarther cannot by transferiing his own interest, make anybady else a mg phace
waless the other partners agree 1o accept that persan as a panner. Auhnmma artner |
i not debarved trom transterting his interest. A partner’s interest in the m% z
regarded as an existing interest and tangible property which can be assigned.

&) Whether @ minor may be admitted in the business of a mmrmn
Hghts of @ minor in the partnership firm,

_ Answer- ’k
minor cannot be bound by a contract because a minor's contract is vold and not merely
. Therefore, a minor cannot become a partner in a Firm because partnership s
on a contract. Though a minor cannot be a partner in a Firm, he can nonetheless be

~ admitted 1o the benefits of partnership under Section 30 of the Act. In other words, he can be

M given a share in the partnership profits. When this has been done and it can be done
with the consent of all the partners then the rights and liabilities of such a partner will be
governed under Section 30 as follows:

Rights:
a) A minor partner has a right to his agreed share of the profits and of the firm.
b} Mecan have access to, inspect and copy the accounts of the firm. *
j ¢} Me can sue the partners for accounts or for payment of his share but only when severing his
~ gonnection with the firm, and not otherwise. ,
d) On attaining majority he may within 6 months elect to become a partner or not to become |
~ apartner. If he elects to become a partner, then he is entitled to the share to which he was
‘entitled as a minor. If he does not, then his share is not liable for any acts of the Firm after 5
~ the date of the public notice served to that effect. '

7) What is the procedure of registration of a partnership firm under the Indian |
~ Partnership Act, 1932? What are the consequences of non-registration? |

“ The wm of a firm may be '"lﬂld at any time by sending by post or delivering to
istra dxﬂmmmhmmu of business of the firm is
wmw*m astatement in the prescribed form and accompanied
mmmmw |

u mmm -
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W) The place or principal place of business of the T,

) The names of any other places whiste the fem caries o6 business,

W) the date when each pariner poined the fivm,

V) the names in Wil and permanent addiesses of the pariners, and (1) the duistion of e
firm

The statement shall be signed by all the partners, or by theli agents specially althi e
in this behall

b) Fach person signing the staterment shall alsa verify it in the manner prestribed

o) Afirm name shall not contain any of the fullowing words, namety
‘Crown', Empetor’, Erapress’, ‘Empice’ ‘imperial, King', ‘Clieen’, "Royal, or words sxpressing
or implying the sanction, approval o pationage of Government except when the State
Government signifies its consent to the use of such words as part of the fiem nare by e
in writing

Non consequences of non-registration: Under the fnglish Law, the registration of fiems is
compulsory. Therefore, there s a penalty for non registration of firms. But the Indian
Partnership Act does not make the registration of firms compulsory nor doss it iimpose any
penalty for non registration Mowever, under Section 69, non registration of partnership gives
rise 1o a number of disabilities which we shall presently discuss. Although registiation of firms
is not compulsory, yet the consequences or disabilities of non registration have a persi
pressure for their registration. These disabilities briefly are as follows:

al No suit in a civil court by firm or other co-partners against third party. The
any other person on its behalf cannot bring an action against the third party for b
of contract entered into by the firm, unless the firm is registerad and the persg '
are of have been shown (n the register of firms as partners in the firm. In ather A‘
registered firm can only file a suit against a third party and the persons sulng ha
in the register of firms as partners in the firm

b) No relief to partners for set-ou of claim: If an action Is brought against the
third party, then neither the firm nor the partner can claim any set ou, if the |
valued for more than 2 100 or pursue other procesdings to enforce the
from any contract

c) Aggrieved partner cannot bring legal action against other partner or L
partner of an unregistered firm (or any other person on his behalf) s pre
bringing legal action against the firm or any person alleged to be or to have m
partner in the firm. But, such a person may sue for dissolution of the firm ar for lm;ﬁ
and realization of his share in the firm’s property where the firm s dissalved

al

d) Third party can sue the firm: In case of an unregistered firm, an action can be brought
apainst the firm by a third party

4) When does dissolution of a partnership firm take place under the provisions of the
Indian Partnership Act, 19327 Explain.

Answer:
Dissolution of Firm: The Dissalution of Firm means the discontinuatian of the jural relation
existing between all the partners ol the Firm: Bul when only ane of the partoer relires oF
hecomes in capacitated from acting as o partner due 1o death, insolvency or santy, the
partnership, 1e, the relationship between sut hoa partrer and other s dissolved ot the rest
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may dec! n such cases, th e SN ,
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,,.mw . but the remaini | . no dissolution of the firm. | r

o solution of a Firm may take place (Section 39 - 44)

a result of any agree &
as preement between all the partners (i.e., dissolution by Wmt\‘

1
djudication of
p) by the @ of all the partn
compuh.ory dissolution); ers, or of all the partners but one, as insolvent (i.e.

o) by thetb::l:es: of the Firm becoming unlawful (i.e., compulsory dissolution};
d) ::,blec greement between the parties, on the happening of certain con'tingencies, such
j effluence oftime;
i) completion of the venture for which it was enteredinto;
iiy deathofapartner; :
iv) Insolvency of a partner.
¢) by a partner giving notice of his intention to dissolve the firm, in case of partnership at
will and the firm being dissolved as from the date mentioned in the notice, or if no date (1
mentioned, as from the date of the communication of the notice; and
f) by intervention of court in case of:
i) apartner becoming the unsound mind;
i) permanent incapacity of a partner to perform his duties as such;
i) Misconduct of a partner affecting the business;
iv) willful or persistent branches of agreement by a partner;
v) transfer or sale of the whole interest of a partner;

vi) improbabihty of the business being carried onsave at aloss;
vii) the court being satisfied on other equitable grounds that the firm should be

dissolved.
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, mmm«m« of the LLP.

LLP registered with the Registrar under the LLP Act, 2008 has the following characterstics:

a) Body Corporate

b) Perpetual Succession

¢) Separate legal entity

d) Mutual Agency

e) LLPAgreement

f) Artificial Legal person

g) Common Seal

h) Limited liability

i)  Management of business

i) Minimum and maximum number of members
k) Business for profit only

I) Investigation

m) Compromise or Arrangement
n) Conversion into LLP

0) E-filing of documents

p) Faoreign LLPs

3) State the necessities required for incorporation of the LLP.

Answer:-

CA Ankita Patni i
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Limited Liability Partnerships are bodies corporate and.must be reg.ls_tered wut.h. the Reg: b
of LLP appointed under the LLP Act, 2008 after follom./m.g the provisions specifieq iy the |5
Act, in a similar way to setting up a company with distinct name. The LLP canng ha"‘lh,
same name with any other LLP, Partnership Firm or Company.

To create a LLP proper formation documents must be filed with the registrar along Withu\!
necessary filing fees.

Steps to incorporate LLP-

a) Name reservation

i) The first step to incorporate Limited liability Partnership (LLP) is reservation of Name of
LLP.

i) Applicant has to file e-Form 1, for ascertaining availability and reservation of the Name
of a LLP business.

b) Incorporate LLP
I} After reserving a name, user has to file e-Form 2 for incorporating a new Limited Liability

Partnership (LLP).

i) eForm 2 contains the details of LLP proposed to be incorporated, partners’/
designated partners’ details and consent of the partners/designated partners to act as
partners/ designated partners.

c) LLP Agreement

1) Execution of LLP Agreement is mandatory as per Section 23 of the Act.

i) LLP Agreement is required to be filed with the registrar in e- Form 3 within 30 days of
incorporation of LLP.




- Howe -'» di | between these two types of companies is that in the former |

" ﬁe*ym may be called upon to discharge their liability only after commencement of |
the winding up and only subject to certain conditions; but in the latter case, they may be called |
upon to do so at any time, either during the company'’s life-time or during its winding up.

2) Can a non-profit organization be registered as a company under the Companies Act,
2013? If so, what procedure does it have to adopt?

Answer :-

Yes, a non-profit organization be registered as a company under the Companies Act, 2013 by
following the provisions of section 8 of the Companies Act, 2013. Section 8 of the Companies
Act, 2013 deals with the formation of companies which are formed to Promote the charitable
objects of commerce, art, science, sports, education, research, social welfare, religion, charity,
protection of environment etc.

Such company intends to apply its profitin

a) promoting its objects and

b) prohibiting the payment of any dividend to its members.

The Central Government has the power to issue license for registering a section 8 company.

D g e the S quernmem to register such person or association of persons
s a company with limited liability without the addition of words ‘Limited” or ‘Private limited
to its name, bY issuing license on such conditions as it deems fit.
i registrar Sha" on application register such person or association of persons as a company
under this section.

) On registration the company shall enjoy same privileges and obligations as of a limited
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B » under the €0 ‘ W |
1) Briefly explain the doctrine of “ultr® il ampgny? h.'."

Answer -

4)

Answer:-

AR e Y

the consequences of ultra vires acts ©f the ¢

is simply “beyond (th,
Doctrine of ultra vires: [he meaning of the term ultrad\g;:”m excess of the lega(l pce)"w,
R able only to Acts W
The legal phrase “ultra vires” is applic ‘e in their nature limited. To an ordinar, Citiggy he
a
doers. This presupposes that the powers '

ly forbid.
does the law not express
law permits whatever the objects of a company as g5 2

that
It is a fundamental rule of Company Law extent permitted by the Act - thyg g, andm

e
s i ol frorr:. :nl:smklt:he] In consequence, any act done gy 4 :
. [Ashbury Railway Company Ltd. V5. . S
:':;:‘:;): the corr:\panv w:ich travels beyond the powers not only of the directors but 5y, oy

i t binding on the cq
i e in law and is therefore no Mpany
company is wholly void and inoperative in i
this :cc;unt a company can be restrained from 'emplova its fun(; ::’ofr:wposes Other tp,,
those sanmc'med by the memorandum. Likewise, it can be restraine carrying on 3 g

different from the one it is authorised to carry on.

The impact of the doctrine of ultra vires is that a company gow 2enth(?r be sued 0? i 4ultra vires
transaction, nor can it sue on it. Since the memorandum is a “public document”, it is open 1,
public inspection. Therefore, when one deals with a company one is <.1eemec.l to.know about the
powers of the company. If in spite of this you enter into a transaction which is ultra vires the

company, you cannot enforce it against the company.

For example, if you have supplied goods or performed service on such a contract or lent money
you cannot obtain payment or recover the money lent. But if the money advanced to the
company has not been expended, the lender may stop the company from parting with it by
means of an injunction; this is because the company does not become the owner of the money
which s ultra vires the company. As the lender remains the owner, he can take back the
property in specie. If the ultra vires loan has been utilised in meeting lawful debt of the
company then the lender steps into the shoes of the debtor paid off and consequently he
would be entitled to recover his loan to that extent from the company.

An act which is ultra vires the company being void cannot be ratified by the shareholders of the
company. Sometimes, act which is ultra vires can be regularised by ratifying it subsequently o
instance, if the act is ultra vires the power of the directors, the shareholders can ratify it; if it
ultra vires the articles of the company, the company can alter the articles: if the act is within the
power of the company but is done irregularly, shareholder can validate it.'

Explain .clearly the doctrine of ‘Indoor Management’ as applicable in cases of
companies registered under the Companies Act, 2013, Explain the circumstances in

which an outsider dealing with the co f
mpany cannot clai : round 0,
‘Indoor Management’, m any relief on the g

Doctrine of Indoor Management (the Companies Act, 2013): , adoctrin€ of
indoor management” the outsiders, dealing with th : ; Rt
.atisfied themselves regarding the CONpOtAe: o e
contracts are also entitled to assume that v fe of th
regulations by the company is conce 2

o ha¥®
tompany though are supposed 1 i

€ company to enter into the pmpt.‘,‘

ar as the inter ) dures ?
nal com rocec
rned, every compliance to p 10

Ontraq :

thing has been done properly. They are bou'™
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/«'. the regitered documents of u;. company and ensur “ AR et |
"'mum therewith, but they are not bound 1o do mors, They or? W entited 1 presum

"‘uw'" and compliance by the company with the iboTAa N
":muundum and the Articles: This doetrine s o limitet

e and popularly kivown s the wule laid down in the colebrated case of b
""w wquand Thus, the doctrine of g ot the |
"

aor management aims to protect outsiders against

s pos s
(he above mentioned doctrine of Indogr Management or Turquand Rule has limitations of its
sun That s to say, Itis inapplicable to the following cases, namely

) actual or constructive knowledge of Irregularity: The rule does not protect any person

when the person dealing with the company has notice, whether actual or canstructive, of the
jrregularity.

in Howard vs. Patent lvory Manufacturing Co. where the directors could not defend the
wsue of debentures to themselves becayse they should have known that the extem to

which they were lending money to the company required the assent of the general meeting
which they had not obtained.

Likewise, in Morris v Kansseen, a director could not defend an allotment of shares to him as
he participated in the meeting, which made the allotment. His appointment as a director
also fell through because none of the directors appointed him was validly in office.

b) Suspicion of Irregularity: The doctrine in no way, rewards those who behave negligently.
Where the person dealing with the company is put upon an inquiry, for example, where the
transaction is unusual or not in the ordinary course of business, it is the duty of the outsider to
make the necessary enquiry.

The protection of the “Turquand Rule” is also not available where the circumstances
surrounding the contract are suspicious and therefore invite inquiry. Suspicion should arise,
for example, from the fact that an officer is purporting to act in matter, Which is apparently
outside the scope of his authority. Where, for example, as in the case of Anand bihari Lal vs.

Dishaw & Co. the plaintiff accepted a transfer of a company’s property from its accountant,
the transfer was held void.

fhe plaintiff could not have supposed, in absence of a power of attorney that the
dtcountant had authority to effect transfer of the company’s property.

Similarly, in the case of Haughton & Co. v. Nothard, Lowe & Wills Ltd. where a person
holding directorship in two companies agreed to apply the money of one company in
Payment of the debt to other, the court said that it was something so unusual” that the

plaintiff were put upon inquiry to ascertain whether the persons making the contract had

Ny authority in fact to make it.” Any other rule would “place limited companies without any

“fficient reasons for so doing, at the mercy of any servant or agent who should purport to
tontract on their behalf.”

I 0 Forgery: The doctrine of indoor management applies only to irregularities which might

Otherwise affect a transaction but it cannot apply to forgery which must be regarded as
Nullity,

“"!‘."ly may in circumstances exclude the “Turquand Rule’. The only clear illustration i« found

' the Ruben v Great Fingall Consolidated. In this case the plaintiff was the transferee of 4
share certificate issued under the seal of the defendant’'s company. The company’s
W

Nper———— _

S‘_u“;-;'v r’ b
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secretary, who had affixed the seal of the company and forged the signature of the twg| |
directors, issued the certificate.

The plaintiff contended that whether the signature were genuine or forged was 3 Part of the
internal management, and therefore, the company should be estopped from deny
genuineness of the document. But it was held, that the rule has never been extended 4,
cover such acomplete forgery.
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