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THE COMPANIES ACT, 2013 (Chart 1.1)
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INTRODUCTION

This Act repeals and replaces The Companies

Act, 1956.

' Received the assent of President on 29t August,
2013.

' Sec 1 was notified on 30t Aug 2013.Remaining
sections were notified in phased manner on
different dates

' Contains 470 sections divided into 29 chapters

along with 7 schedules.

SECTION 1: Short Title, Extent,

Commencement and Application

(1) This Act may be called the Companies Act, 2013.

(2) It extends to the whole of India.

(3) This section shall come into force at once and the
remaining provisions of this Act shall come into force
on such date as the Central Government may, by
notification in the Official Gazette, appoint and different
dates may be appointed for different provisions.

(4) The provisions of this Act shall apply to—

a) companies incorporated under this Act or under
any previous company law;

Insurance companies, except in so far as the said

provisions are inconsistent with the provisions of

the Insurance Act, 1938 or the Insurance

Regulatory and Development Authority Act, 1999.

banking companies, except in so far as the said

provisions are inconsistent with the provisions of
the Banking Regulation Act, 1949 ;

companies engaged in the generation or supply of

electricity, except in so far as the said provisions

are inconsistent with the provisions of the

Electricity Act 2003,

any other company governed by any special Act,

except in so far as the said provisions are

inconsistent with the provisions of such special

Act; and

such body corporate, incorporated by any Act for

the time being in force, as the Central

Government may, by notification, specify in this

behalf.

b)

c)

d)
e)

f)

SR
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COMPANY-DEFINITION

STATUTORY DEFINITION
As per Sec. 2(20) of the Companies Act, 2013, 'company' means a company
incorporated

- Under this Act or

- Any of the previous Companies laws

AS DEFINED BY PROFESSOR HANEY

A company is an artificial person created by law having
- Separate identity

- Perpetual Succession

- Common seal (Now optional as per latest amendment)

FEATURES OF A COMPANY

Com@.‘\ega G‘{O\]
IS

ch®

' INCORPORATED ASSOCIATION: formed and registered by complying with the

prescribed formalities prescribed under the Act.

ARTIFICIAL PERSON: not a natural person; not a fictitious person. A company exists
only in eyes of law. Can own property, have banking account, raise loans, incur
liabilities and enter into contracts. Can sue others and be sued in its own name.

! SEPARATE LEGAL ENTITY: A company is a legal entity separate from its members. It

is known by its own name has rights and liabilities of its own.

Salomon v Salomon & Co. Ltd. ; Lee v Lee's Air Farming Ltd.
PERPETUAL SUCCESSION: 'Members may come and go, but the company goes on
forever'. Death, insolvency, insanity etc. of any members does not affect the

continuity of the Company.

' LIMITED LIABLITITY: For the debts of the company, its creditors can sue it and not its

members whose liability is limited to the unpaid amount on shares held by them or
the guarantees provided by them to contribute on the winding up of the company,
depending on the type of company.

1 COMMON SEAL: Official signature of the Company. Companies (Amendment) Act,

2015 has made the provisions related to common seal as optional. In case a
company does not have a common seal, the authorization shall be made by two
directors or by a director and the Company Secretary, wherever the company has
appointed a Company Secretary.

' TRANSFERABILITY OF SHARES: Shares are movable property transferable in the

manner provided in the Articles (Sec. 44). In a Private company - the right to
transfer the shares is restricted. In a Public company - shares are freely
transferable.

' OWNERSHIP SEPARATE FROM MANAGEMENT: Management of the company lies in

the hands of elected representatives of members, commonly called as Board of
Directors, who are appointed as well as removed by members

SEPARATE PROPERTY: A Company can own and enjoy property in its own name.
Members are not owners or co-owner of the company’s property .Members have no

insurable interest in the property of the company (Macaura v. Northern Assurance
Co. Ltd.)

Circumstances or the cases in which the

LIFTING/PIERCING OF CORPORATE

VIEL

Corporate Veil refers to a legal concept
whereby the company is identified
separately from the members of the
company.

Lifting of corporate veil means ignoring
the separate identity of a company. It

means disregarding the corporate
personality and looking behind the real
persons who are in the control of the
company.

Court has the discretion whether or not to
lift the corporate veil.( Where the legal
entity of a corporate body is misused for
fraudulent and dishonest purposes)
Under certain exceptional circumstances
the courts may disregard or pierce the
corporate veil of a company and hold
persons controlling the affairs of the
company liable for the acts of the
company.

Courts have disregarded the corporate

personality are:

Protection of Revenue (To prevent
evasion of taxation): (Re, Sir Dinshaw
Maneckjee Pettit)

Prevention of fraud or improper
conduct:(Gilford Motor Co. Ltd. v Horne)
Determining the character of the
Company - whether an enemy
company:(Daimler Co. Ltd. Vs Continental
Tyre & Rubber Co. Ltd)

To avoid a legal obligation or welfare
legislation: (Workmen of Associated
Rubber Industry Ltd. v Associated Rubber
Industry Ltd.)

Formation of subsidiaries to act as

agents: (Merchandise Transport Limited
vs. British Transport Commission)

In quasi criminal cases




THE COMPANIES ACT, 2013

(CHART 1.2)

[TYPES OF COMPANIES]

V \v’ K \VI w I
MEMBERS LIABILITY CONTROL ACCESS TO OTHERS
v
N v V" \/; v a) Holding Company CLLHANANG i. Foreign company
PUBLIC [2(71)] PRIVATE [2(68)] UNLIMITED LIMITED [Sec.2(46)] LISTED COMPANY [Sec. 2(42)]
. . , . [SeC 2(92)] b) Subsidiary Company |SeC. 2(52)1 ii. Government
Public company Private company means a % A company which has compan
means a company having a minimum \1/ v [Sec.2(87)] any of its securities IS 1)2(455")]
company which - | paid-up share capital as may LIMITED BY c) Associate Company listed on any recognized Cec. .
i. is nota private | be prescribed, and which by ngg};llz{]gsBY GUARANTEE [Sec.2(6)] O ik ?:;P;nlf?ts ol
company; and | its articles, - [Sec 2(22)] [Sec 2(21)] Provided that such clas with charitable
fi. hasa minimum |i. Restricts the right to objects etc.

paid-up share

capital, as may

be prescribed.
Provided that a
company which is
a subsidiary of a
company, not
being a private
company, shall
be deemed to be
a public company
for the purposes
of this Act even
where such
subsidiary
company
continues to be a
private company
in its articles.

transfer its shares;

ii. exceptin case of One

Person Company, Limits
the number of its members
to 200:

EXCLUSIONS:

- Joint Holders to counted
as one

- Employees to be
excluded

- Ex-employees to be
excluded

iii. Prohibits any invitation to

the public to subscribe for
any securities of the
company.

of companies, which have

Non-profit
listed or intend to list (Non-profi

such class of securities, as companies)
may be prescribed in (Sec. 8)
consultation with the iv. Dormant
SEBI, shall not be company
considered as listed [Sec 455]
companies v. Nidhi
Companies.
UNLISTED COMPANY [Sec 406(1)]

Company other than vi. Public financial

listed company. Institutions.

[Sec 2(72)]

SMALL COMPANY [Sec 2(85)]

Small company means a company, other than a public company which satisfies both the following conditions:
(i) its paid-up share capital does not exceed

e Rs. 50 lakhs; or such higher amount as may be prescribed (not being more than Rs. 10 crore).[Prescribed amount -4 crores]
(i) Its turnover(as per the profit and loss account for immediately preceding financial year )does not exceed

e Rs. 2 crore or such higher amount as may be prescribed (not being more than Rs. 100 crore).[Prescribed amount-40 crores]

Certain companies not to be “small companies”

A company shall not be a small company, if

(i) It is a public company; or

(ii) It is a holding company of any company; or

(iii) It is a subsidiary company of any company

(iv) It is a company registered/s 8 (viz. it is a non profit company);or
(v) It is a company or a body corporate governed by any special Act .

Prescribed limits [Rule 2(t) of Companies (Specification of Definitions Details) Rules, 2014]
For the purposes of sub-clause (i) and sub-clause (ii) of clause (85) of section 2 of the Act, paid up capital and turnover of the
small company shall not exceed Rs. 4 crores and rupees 40 crores respectively.” (w.e.f. 15th September,2022)

ONE PERSON COMPANY [Sec 2(62)]

‘One person company’ means a company which has only one person as a member. (Sec 2(62)
(See next chart for detailed discussion)
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ONE PERSON COMPANY [Sec 2(62)]

‘One person company’ means a company which has only one person as a member.

Such a company is described under section 3(1)(c) as a private company. Thus all the provisions as are
applicable to a private company shall also apply to “One Person Company”. However certain provisions
of the Act and the rules are applicable only to ‘One Person company ‘and not to all private companies.

Specific provisions applicable to 'One Person Company'
The memorandum must be subscribed to by 1 person.
The memorandum shall state the name of a person, who in the event of death of subscriber, shall
become the member of the company.
The words “One Person Company’ shall be mentioned in brackets below the name.
Every private company shall have a minimum of 2 members. However ‘One Person Company’ shall
have 1 member only. The number of members shall exceed 200 in case of a private company .However in
‘One Person Company’ shall have 1 member only.
Every private company shall have a minimum of 2 directors. However, every ‘One Person Company’
shall have a minimum of 1 director.

Provisions Relating To Incorporation of One Person Company

The memorandum of OPC shall indicate the name of the other person, who shall, in the event of the
subscriber’s death or his incapacity to contract, become the member of the company.

The other person whose name is given in the memorandum shall give his prior written consent in
prescribed fom and the same shall be filed with Registrar of companies at the time of incorporation.
Such other person may be given the right to withdraw his consent. The member of OPC may at any time
change the mme of such other person by giving notice to the company and the company shall intimate
the same to the Registrar. Any such change in the name of the person shall not be deemed to be an
alteration of the memorandum.

Only a natuml person who is an Indian citizen and resident in India whether resident in India or not
(person who has stayed in India for a period of not less than 120 days during the immediately preceding
one financial year) shall be eligible to incorporate a OPC or be a nominee for the sole member of a OPC.
A natural person shall not be member of more than a OPC at any point of time and the said person
shall not be a nominee of more than a OPC

Where a natural person being member in OPC becomes member in another such company by virtue of his
being a nominee in that OPC, such person shall meet the eligibility criteria (as given in point above)
within a period of 180 days.

No minor shall become member or nominee of the OPC.

Such Company cannot be incorporated or converted into a company under section 8 of the Act.

It cannot carry out Non-Banking Financial Investment activities including investment in securities of
any body corporate.

PRIVATE COMPANY-EXEMPTIONS & PRIVELEGES

Two or more persons may form a private company as against
seven persons in case of public company [Section 3(1)(b)].

A private company need not have more than 2 directors as
against minimum 3 in case of a public company [Section 149].

A private company is not required to have independent directors
[Section 149 (4)].

A private company is exempt from the provisions of having an
audit committee constituted by the Board of Directors [Section
177(1)]

A private company is exempt from the constitution of a
Nomination & Remuneration Committee [section 178(1)], as well
as Stakeholders Relationship Committee [section 178 (5)].

PRIVATE COMPANY vs. PUBLIC COMPANY

Minimum number of members: In case of a private company
minimum number of persons to form a company is 2 while it is
7 in case of a public company.

Maximum number of members: In case of private company,
maximum number must not exceed 200 whereas there is no
such restriction on the maximum number of members in the
case of a public company.

Transferability of Shares: As per Sec 44, the shares of any
member in a company shall be movable property transferable
in the manner provided by the articles of the company. In case
of private company, by its very definition, articles of a private
company have to contain restrictions on transferability of
shares.

Prospectus: A private company cannot issue a prospectus while
a public company may, through prospectus; invite the general
public to subscribe for its securities.

Minimum number of Directors: A private company must have
atleast 2 directors, whereas a public company must have at least
3 directors.

Exemptions: A private company has been granted exemptions
from several provisions of this Act ( eg .appointment of
independent directors, constitution of audit committee,
Nomination & remuneration committees),whereas as no such
exemptions are available to a public company.
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ON BASIS OF LIABILITY

UNLIMITED
[Sec. 2(92)]

LIMITED

e A company not
having any limit on
the liability of its
members. In such a
company the
liability of a
member ceases
when he ceases to
be a member.

o The liability of
each member
extends to the
whole amount of
the company’s
debts and liabilities
but he will be
entitled to claim
contribution from
other members.

e In case the
company has a
share capital the
AoA must state the
amount of share
capital and the
amount of each
share.

¢ So long as the
company is a going
concern the liability
on the shares is the
only liability which
can be enforced by
the company.

W&G&O&
S
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BY SHARES
[Sec. 2(22)].

BY GUARANTEE
[Sec. 2(21)].

When the liability of the
members of a company is
limited by its
memorandum of
association to the amount
(if any) unpaid on the
shares held by them, it is

known as a company
limited by shares.

Company having the liability of its
members limited by the
memorandum to such amount as
the members may respectively
undertake by the memorandum

to contribute to the assets of the

company in the event of its being
wound up.

ON BASIS OF CONTROL

relation to one or more
other companies, means
a company of which
such companies are
subsidiary companies
Explanation. — For the
purposes of this clause,
the expression
“company” includes
any ‘body corporate;’

'subsidiary’, in relation to any

other company (that is to say

the holding company), means

a company in which the

holding company-

i. controls the composition of
the Board of Directors; or

ii.exercises or controls more
than one-half of the total
voting power either at its own

HOLDING CO. SUBSIDIARY CO. ASSOCIATE CO.
[Sec. 2(46)1. [Sec. 2(87)]- [Sec. 2(6)].
'Holding company', in | 'Subsidiary company' or “Associate Company’ in

relation to another
company, means a
company in which that
other company has a
significant influence, but

which is not a subsidiary
company of the company

having such influence and
includes a joint venture

company.

or together with one or more
of its subsidiary companies.

'Significant influence':

Explanation: For the purposes
of this clause, -

a) A company shall be deemed to
be a subsidiary company of the
holding company even if the
control referred to in sub-
clause (i) or sub-clause (ii) is of
another subsidiary company of
the holding company;

b) the composition of a
company's Board of Directors
shall be deemed to be
controlled by another
company if that other
company by exercise of some
power exercisable by it at its
discretion can appoint or
remove all or a majority of the

directors.

The term “significant
influence” means control
of at least 20% of total
voting power, or control
of or participation in
business decisions
under an agreement;

Joint Venture:

The expression "joint
venture" means a joint
arrangement whereby the
parties that have joint
control of the arrangement|
have rights to the net
assets of the arrangement;

2 ngo

A0y
P
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FOREIGN CO. GOVERNMENT COMPANY NIDHI COMPANIES WITH CHARITABLE
[Sec. 2(42)] [Sec. 2(45)] [Sec. 406(1)] OBJECTS [SEC. 8]
Foreign company meansany | Government Company means any company In this section, "Nidhi" or A company may be formed u/s 8 if
company or body corporate a) %n which not less than 51% of the paid up share capital "Mutual Benefit Society" a) The objects of the company are to promote
incc;rporated outside India 1S h}fldth_ Contral G , means a company which the commerce, art, science, sports, education research,
which - ' ' ' 1. by the Lentral Lovernment; or . Central Government may, by soc1.al welfare, religion, charlty, protection of
a) has a place of business in India ii. by any State Government or governments; or DR L environment or such other object.
whether by itself or through an| iii. partly by the CG and partly by one or more SGs notification in the Off1c1a.l .| b) The company shall intend to apply its profits in
agent, physically or through |b) which is a subsidiary of a Government company. Gazette, declare to be a Nidhi promoting its objects; and
electronic mode and Explanation:- For the purposes of this clause, the "paid up| or Mutual Benefit Society, as c) The company intends to prohibit the payment of
b) conducts any business activity | share capital" shall be construed as "total voting power", | the case may be. dividend to its members.
in India in any other manner. | where shares with differential voting rights have been o Central government to issue the license on such
issued. conditions as it deems fit.
DORMANT COMPANY PUBLIC FINANCIAL INSTITUTIONS |* Company Shat‘“ {‘t‘:tﬁmf the provisions °1f it MoZ.
or AoA except wi e previous approval of the CG.
[Sec.455]. Eeaelve)] e CG may, after giving opportunity of being heard to
1. Application by a company to the registrar for obtaining the status of As per Section 2(72) of the Companies Act, company, revoke the licence of the company where
dormant company 2013 the following institutions are to be — the company contravenes any of the
a) A company may make an application to the Registrar so as to obtain the regarded as public financial institutions: requirements or conditions of this sections or
status of a dormant company in the following two cases: i. the Life Insurance Corporation of India, _ where the affairs of the company are conducted
i. It was formed and registered under the Companies Act, 2013 for a established under the Life Insurance fraudulently. or violative of the obiects of the
future project or to hold an asset or intellectual property and it has no Corporation Act, 1956; company oryI,)rejudicial to public in‘:erest
e LEITTouto g (T L o e L G e | D el e A e Onrevocation Limited or Private Limited t(/) be
ii. Itis an inactive company. Company Limited, added to name
b) The application shall be made to the Registrar in such manner as may be  fiii. specified company referred to in the Unit .o mE. . .
; . . n revocation, Central Government may direct it to
prescribed. Trust of India (Transfer of Undertaking —  Convert its status and change its name
2. ‘Inactive company’: ‘Inactive company’ means — and Repeal) Act, 2002; Wind If indi 8 c
a) A company which has not been carrying on any business or operation; or  |iv. institutions notified by the Central & ind-up. (If on winding up any asset remains,
b) A company which has not made any significant accounting transaction Government under section 4A(2) of the g they may be transfgrred to another company
during the last 2 financial years; or Companies Act, 1956 so repealed under B reE stered under this section and having similar
¢) A company which has not filed financial statements and annual returns section 465 of this Act; §§ ob]ec.ts, , or may be sold and proceeds thereof
during the last 2 financial years. v. such other institution as may be notified E 3 Credéted to the Insolvency and Bankruptcy
3. ‘Significant accounting transaction”: Any transaction other than — by the Central Government in § 3 Fund) . .
a) payment of fees by a company to the Registrar; consultation with the Reserve Bank of B Atm.algama?te aliaaeticHee i liazins
b) payments made by it to fulfill the requirements of this Act or any other law;|  India: E s.1m11ar obj ect .
c) allotment of shares to fulfill the requirements of this Act; and Provided that no institution shall be so ; XéephoEs/Exemphtl)ns. ine by eivi lear 14
d) payments for maintenance of its office and records. notified unless- t dan call its genera dmfe ;n:lg Y glving a ciear
4. Grant of status of dormant company by the Registrar: After considering | A. it has been established or constituted by or | .= 3¥® nofice insteacl o ays. .
R . . ii. Requirement of minimum number of directors,
the application made by the company, the Registrar shall allow the status of under any Central or State Act; other than independent directors etc. does not appl
a dormant company to the applicant company. The Registrar shall issue a this Act or the previous company law; or P . o PPy p
7 . . : . iii. Need not constitute Nomination and Remuneration
certificate in the prescribed form. [, mefless o it paie per e ol e perd Committee and Shareholders Relationshi
5. Compliance requirements for a dormant company: To retain its dormant up share capital is held or controlled by the Committee P
status, a dormant company shall have such minimum number of directors, CG or by any SG(s)or partly by the CG and i INfeel e e o wae T TR Tt i
file such documents and pay such annual fee as may be prescribed. If a partly by one or more SG ‘ and adopt a more suitable I.lame.sud; —_——
dormant company fails to comply with these requirements, the Registrar A R Chambelf; of commerce etc ’
shall strike off its name from the register of dormant companies. COWEHILGROVE 5 : ’
CAS v. A partnership firm can be a member of Section 8
company.
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[Incorporation of a Company]

PROMOTER

DEFINITION 2(69)

FUNCTIONS

‘Promoter’ means a person
a) who has been named as
such in a prospectus or
is identified by the
company in the annual
return; or

who has control over
the affairs of the
company, directly or
indirectly whether as a
shareholder, director or
otherwise; or

b)

¢) In accordance with
whose advice,
directions or
instructions the Board
of Directors of the
company is accustomed
to act.

Provided that nothing in

sub-clause (c) shall apply

to a person who is acting

merely in a professional

capacity.

DEFINITION GIVEN BY
PALMER

"Promoter is a person who
originates a scheme for the
formation of the company,
gets the memorandum and
articles prepared, executed
and registered, and find the
first directors, settle the
terms of preliminary
contracts and prospectus,
and makes arrangements
for advertising and
circulating the prospectus
and placing the capital

¢ Generating the idea of a
starting a business and
forming a company, i.e. which
business to be started.
Making a feasibility study so
as to determine whether the
proposed business is profitable
or not.

Taking decisions regarding
some fundamental questions,
like -

Compiled by:
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Whether to start a new
business or to take over an
existing business by
purchase of an existing
undertaking.

Nature of company to be
formed - whether it should
be a public company or a
private company; whether
it should be a limited
company or an unlimited
company; whether the
liability of members shall
be limited by shares or by
guarantee or by both.

The amount of authorised
capital of the company.
Preparation of
memorandum, articles
and other documents
Arranging the subscribers
to memorandum

Filing the required
documents with the
registrar

Entering into negotiations
with the person who shall
become the first directors
of the company

Entering into pre-
incorporation contracts
(for the purpose of
business of the company)
on behalf of the company.
Making arrangements for
issue of shares

SECTION 3:
FORMATION OF
COMPANY

(1) A company may be
formed for any
lawful purpose
by —

a) 7 or more persons,
where the
company to be
formed is to be a
public company;

b) 2 or more persons,

where the

company to be

formed is to be a

private company;

or

c) 1 person, where
the company to be
formed is to be
One Person
Company that is
to say, a private
company.

by subscribing their

names or his name to

a memorandum and

complying with the

requirements of this

Act in respect of

registration.

(2) A company formed
under sub-section (1)
may be either —

a) a company limited
by shares; or

b) a company limited
by guarantee; or

c) an unlimited
company.

SECTION 7: INCORPORATION OF COMPANY

Sec 7(1): Filing of the documents &

information with the registrar

Filed with the registrar within whose

jurisdiction the registered office of the

company is proposed to be situated-
MoA & AoA of the company duly signed
by all the subscribers to the memorandum.
the address for correspondence till its RO
is established;
the particulars (names, including surnames
or family names, residential address,
nationality) of every subscriber to the MoA
along with proof of identity,
the particulars of the persons mentioned
in the articles as the first directors of the
company
Particulars of the interests of the persons
mentioned in the articles as the first
directors of the company in other firms or
bodies corporate along with their consent
to act as directors of the company.
Declaration by person engaged in the
formation of the company (an advocate, a
CA, CA or CS in practice), and by a person
named in the articles (director, manager or
secretary of the company), that all the
requirements of this Act and the rules
made thereunder in respect of registration
and matters precedent or incidental
thereto have been complied with
Declaration from each of the subscribers
to the MoA and from persons named as
the first directors, if any, in the articles
stating that-

— he is not convicted of any offence in
connection with the promotion, formation
or management of any company, or

— he has not been found guilty of any
fraud or misfeasance or of any breach of
duty to any company under this Act or
any previous company law during the last
five years,

— and that all the documents filed with the
Registrar for registration of the company
contain information that is correct and
complete and true to the best of his
knowledge and belief; o

ot o

Sec 7(2): Registrar on the basis of documents
and information filed, shall register all the
documents and information in the register and
issue a certificate of incorporation in the
prescribed form.(INC-11)

Sec 7(3): On and from the date mentioned in
the certificate of incorporation, the Registrar
shall allot to the company a corporate
identity number, which shall be a distinct
identity for the company.

Sec 7(4): Co. shall maintain and preserve at
its RO copies of all documents and info. as
originally filed, till its dissolution.

Sec 7(5) & (6): Furnishing any false or
incorrect information or representation or by

suppressing any material fact, punishable u/s
447.

Sec 7(7): Order of the Tribunal

Where a company got incorporated by
furnishing false or incorrect info or by
suppressing any material fact or info in any of
the documents or declaration filed or made for
incorporating such Co. or by any fraudulent
action, the Tribunal may, on an application
made to it, on being satisfied that the situation
so warrants, —

a) pass such orders, as it may think fit, for
regulation of the mngmt of the
Co.including changes, if any, in its MoA
and articles, in public interest or in the
interest of the company and its members
and creditors; or
direct that liability of the members shall be
unlimited; or
c) direct removal of the name of the company
from the register of companies; or
pass an order for the winding up of the
company; or
e) pass such other orders as it may deem fit

b)

d)

Provided that before making any order, —
- the company shall be given a reasonable
opportunity of being heard in the matter; &
- the Tribunal shall take into consideration
the transactions entered into by the
company, including the obligations, if any,
contracted or payment of any liability.




SECTION 9: EFFECTS OF
REGISTRATION

. Date of incorporation: The

date mentioned in the Col
issued by the Registrar, shall
be; the date of incorporation
of the company.

. Body corporate: From the
date mentioned in the
certificate of incorporation,
the subscribers to

MoA and all other persons, as
may, from time to time,
become members of the
company, shall be a body
corporate.

. Name: The name, as

mentioned in the
memorandum, shall be the
name of the company.

. Capacity to function: The
Company shall become
capable of exercising all the
functions of an incorporated
company.

. Perpetual succession: The

Company shall have
perpetual succession.

. Power to acquire: The
company shall have the
power to acquire, hold and
dispose of the property of
any property kind, whether
movable or immovable,
tangible or intangible.

. Power to contract: The

company shall have the
power to contract in its own
name.

. Capacity to sue and be sued:

The company shall have the
power to sue in its own
name, and the company can
be sued in its own name.

Statutory definition
[Sec. 2(56)]

'Memorandum' means
the memorandum of
association of a
company as originally
framed or as altered
from time to time in
pursuance of any
previous companies law
or of this Act.

As given by Palmer
Memorandum contains
the objects for which the
company is formed and
therefore, identifies the
possible scope of

its operations beyond
which its actions cannot
go. It defines as well as
confines the powers of
the company.

OTHER POINTS

— Also called as the
Charter of the company.

— Itis a public document,
i.e. any person (whether
a member of document
of the company or not)
can inspect it in the
office of
Registrar.(S.399)

— Every company must
have its own MoA.

— Enables shareholders,
creditors and all those
who deal with company
to know what its
powers are and what
activities it can engage
in.

— Company cannot depart
from the provisions
contained in the MoA.
If it does so, it would
be ultra vires the
company & void.

THE COMPANIES ACT, 2013 (Chart 1.7)

2

MEMORANDUM OF ASSOCIATION

CONTENTS OF MoA [SEC 4(1)]

1

. Name Clause:

It shall state the name of the company. In the case of a public
company, the word ‘limited” shall be the last word of the name of
the company. In the case of a private company, the words
‘private limited’ shall be the last words of the name of the
company. The requirement to use the word ‘limited” or the words
‘private limited’, as the case may be, shall not apply to a
company registered u/s 8. In case of a govt. company the word
‘limited” shall be the last word of the name of the company.

2. Situation clause/Registered office Clause: - states the name

5.

of the State in which the registered office of the company is
proposed to be situated.

. Objects clause: It shall state the objects for which the company
is proposed to be incorporated and any matter considered
necessary in furtherance thereof.

. Liability clause: It shall state as to whether the liability of
members of the company is limited or unlimited.
In case of a company limited by shares, it shall state that
liability of every member shall be limited to the amount
unpaid on the shares held by him.
In case of a company limited by guarantee, it shall state that
liability of every member shall be limited to the amount that
he has undertaken to pay to the company, in the event of
winding up of the company.

e The liability of a member shall arise only if the company is
wound up while he is a member or within 1 year of
cessation of his membership.

¢ The liability of member shall be limited for payment of —

(i) such debts, as the company had incurred before he
ceased to be a member;
(if) expenses, costs and charges of winding up of the
company; and
(iii) adjustment of the rights of the contributories among
themselves.

Capital clause: In case of a company having a share capital,
capital clause’shall state the amount of share capital with
which the company is registered (viz. the authorized Share
Capital) & the division of the authorized share capital into
shares of a fixed amount.

6. Subscription (Association) clause: states the no. of shares

which the subscribers to the MoA agree to subscribe which
shall not be less than 1 share; & the number of shares each
subscriber intends to take, indicated opposite his name.

7 Nomination Clause: In the case of OPC, the name of the

person who in the event of death of the subscriber shall

become the member of the company

ARTICLES OF ASSOCIATION

Statutory Definition [Sec. 2(5)]
“Articles’ means the articles of association of a company as
originally framed or as altered from time to time or
applied in pursuance of any previous companies law or of

this Act. Compiled by: CA.SAHIL GROVEF

ISECTIONS-ARTICEES | 9 Tre artices o a

1) The articles of a company shall | company shall be in
respective forms

contain the regulations for

memt. of the compan specified in Tables F, G,
gmt. pany. H, I and J in Schedule
2) The articles shall also contain | o may be applicable to
such matters, as may be such company.
prescribed. A company may (7) A company may adopt
include any additional all or any of the

regulations contained in|
the model articles
applicable to such
company.

matter in its articles which is
considered necessary for the
management of the
company.
| Dot Suc s, |
3) The articles may contain the
provisions for entrenchment(tq
protect something), i.e. certain
specified provisions of the
articles can be altered only by
complying with such
conditions or procedures as are
more restrictive than those as
are applicable in case of a SR.
4) These provisions for
entrenchment shall only be
made either on formation of a

(8) In case of any
company, which is
registered after the
commencement of this
Act, in so far as the
registered articles of
such company do not
exclude or modify the
regulations contained
in the model articles
applicable to such
company, those
regulations shall, so
far as applicable, be
the regulations of that
company in the same
manner and to the
extent as if they were
contained in the duly
registered articles of
the company.

company, or by an amendment

in the articles agreed to by all

the members of the company

in the case of a private

company and by a SR in the

case of a public company. (9) Nothing in this section|
shall apply to the
articles of a company
registered under any
previous company law
unless amended under
this Act.

5) Where the articles contain
provisions for entrenchment,
whether made on formation or
by amendment, the company
shall give notice to the
Registrar of such provisions
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MODEL FORMS OF MoA & AoA
[SCHEDULE I]

Form of Memorandum

Table A: Memorandum of a company limited by shares

Table B: Memorandum of a company limited by guarantee and
having no share Capital

Table C: Memorandum of a company limited by guarantee and
having a share capital

Table D: Memorandum of an unlimited company having no
share capital

Table E: Memorandum of an unlimited company having a share
capital.

Form of Articles

e
Table F: Articles of a company limited by shares

Table G: Articles of a company limited by guarantee and having
a share capital

Table H: Articles of a company limited by guarantee and having
no share capital
Table I: Articles of an unlimited company having a share capital

Table J: Articles of an unlimited company having no share
capital.

1. Objectives: Memorandum of Association defines and
delimits the objectives of the company whereas the Articles
of association lays down the rules and regulations for the
internal management of the company. Articles determine

how the objectives of the company are to be achieved.

2. Relationship: Memorandum defines the relationship of
the company with the outside world and Articles define the
relationship between the company and its members.

3. Alteration: Memorandum of association can be altered only
under certain circumstances and in the manner provided for
in the Act. In most cases permission of the Regional Director
or the Tribunal is required. The articles can be altered
simply by passing a special resolution.

4. Ultra Vires: Acts done by the company beyond the scope of
the memorandum are ultra-vires and void. These cannot be
ratified even by the unanimous consent of all the
shareholders. The acts ultra-vires the articles can be ratified
by a special resolution of the shareholders, provided they are

not beyond the provisions of the memorandum.

SEC 10: EFFECT OF MOA & AOA

] N
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DIFFERENCE BETWEEN MOA & AOA

THE COMPANIES ACT, 2013 (Chart 1.8)

SEC 6: ACT TO OVERIDE MOA & AOA

(a) the provisions of this Act shall have effect
notwithstanding anything to the contrary
contained in the memorandum or articles of a
company, or in any agreement executed by it, or in
any resolution passed by the company in general
meeting or by its Board of Directors,

any provision contained in the memorandum,
articles, agreement or resolution shall, to the
extent to which it is repugnant to the provisions
of this Act. be void.

(b)

1) Subject to the provisions of this Act, the MoA & AoA
shall, when registered, bind the Co. and the
members thereof to the same extent as if they
respectively had been signed by the Co.& by each
member, and contained covenants on its and his
part to observe all the provisions of the MoA &
AoA.

2) All money payable by any 'member to the company
under the memorandum or articles shall be a debt
due from him to the company.

Company is bound to members: If a company has

committed breach of any terms and conditions of MoA
or AoA, any member can sue the company, directors
and the persons responsible for such breach.

Members are bound to company: Every member shall

be bound to comply with the provisions contained in
the MoA & AoA. In case of non-compliance, the
company may sue a member.

Members are not bound inter se (i.e., with each other):

There is no privity of contract between the members.
However, a member may enforce his rights against
another member through the company,

but not directly.

Company is not bound to outsiders: The

memorandum and the articles do not bind a company
to the outsiders. This is based on the general rule of law
that a stranger to a contract does not acquire any rights
under the contract. Therefore, an outsider cannot take
the help of the articles to establish a contract with the
company. [Eley v Positive Govt. Security Life

Assurance Co.]

DOCTRINE OF ULTRA VIRES

MEANING

Ultra means 'beyond' or 'in excess of and vires means 'powers'.
Thus, ultra vires means an act or transaction beyond or in excess
of the powers of the company.

An act or transaction shall be ultra vires if-

it is not permitted or authorised by the Companies Act, 2013
it falls outside the object clause of memorandum; &

its attainment is not incidental or ancillary to the attainment
of main objects.

Effects of Ultra Vires Transactions

e Void-ab-initio:
An act which is ultra vires the company is void and of no legal
effect. Neither the company nor the other contracting party
derives any right under an ultra vires contract. Even ratification
of an ultra vires contract by the whole body of shareholders
doesn’t make an ultra vires contract valid or enforceable.

¢ No ratification or estoppel:
An ultra vires contract can never be made binding on the
company. It cannot become “Intravires” by reasons of estoppel,
acquiescence, lapse of time, delay or ratification.

¢ Injunction against the company:
Any member may obtain an injunction order from the Court, i.e.,
an order of the Court restraining the company from proceeding

. . VER
with the ultra vires contract. SAHIL GRO
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If funds of the company are misapplied or wasted by entering into

e Personal liability of Directors:

ultra vires transactions, the directors shall be personally liable to
the company for breach of trust.

e Ultra vires property:
If the company acquires some property under an ultra vires
transaction, the company has the right to hold that property and
protect it against damage by other parties.

Leading Case Law: Ashbury Railway Carriage & Iron Company
Ltd. V Richie




DOCTRINE OF
CONSTRUCTIVE
NOTICE

Applicability of Doctrine
This doctrine operates in

favour of the company, i.e., it
creates a presumption in
favour of the company. It
operates against the persons
dealing with the company.

Effect of the doctrine

— Once registered the MoA &
Ao0A become public
documents (Sec. 399).
Therefore, every person
dealing with the company is
presumed to have read the
MoA &Ao0A. Further, it is
presumed that he has
understood the provisions of
memorandum and articles

correctly, i.e. in the right
sense.

— Thus, it is required of every
person to apprise himself
with the requirements of the
memorandum and articles,
before entering into any
contract with a company.

— The doctrine prevents any
person dealing with the
company from alleging that
he did not know the
provisions contained in the
AoA & MoA.

— If a person enters into a
contract with the company in
contravention of the
provisions of the MoA &
AoA, he cannot enforce such
a contract.

Leading Case Law: Kotla
Venakataswamy vs. C
Rammurthi

THE COMPANIES ACT, 2013 (Chart 1.9)

DOCTRINE OF INDOOR
MANAGEMENT
[TURQUAND RULE]

Purpose of Doctrine

This doctrine operates in favour of the
outsiders, i.e., this doctrine creates a
presumption in favour of the outsiders.
The doctrine of Indoor Management is the
exception to the doctrine of constructive
notice.

Meaning of the Doctrine

As per this doctrine, outsiders dealing
with the company are not required to
enquire into the internal management of
the company. Outsiders dealing with the
company are entitled to assume that as far
as internal proceedings of the company
are concerned, everything has been done
regularly.

Effect of the Doctrine

If a contract is entered into on behalf of
the company by any director or officer of
the companyj, it is enforceable against the
company, if provisions contained in the
MoA & AoA have been complied with,
even though while entering into such a
contract, some internal irregularity had
arisen of which the outsider was
unaware.

Leading Case law: Royal British Bank v
Turquand

Exceptions to the Doctrine

e Knowledge of irregularity
(Howard v Patent Ivory
Manufacturing Company)

o Negligence -Suspicious circumstances
or unusual magnitude of transactions
(Anand Bihari Lal v Dinshaw &
company)

(Underwood v Bank of Liverpool)

¢ Forgery

(Ruben v Great Fingall Consolidated
Compan

A
Om,ﬂeaw
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SHARES AND SHARE CAPITAL

Concept of Capital

In relation to a company limited by shares, the word
capital means share-capital, i.e., the capital or figure in
terms of so many rupees divided into shares of fixed
amount. In other words, the contributions of persons to
the common stock of the company form the capital of
the company.

In the domain of Company Law, the term “capital’ is

used in the following senses:

a) Nominal or authorised or registered capital [Sec
2(8)]: means such capital as is authorised by the MoA
of a company to be the maximum amount of share
capital of the company. At the time of registration of
the company, the company has to pay fees to CG
which is calculated with respect to authorised
capital.

b)Issued capital [Sec 2(50)]: which means such capital as
the company issues from time to time for subscription.
It is that part of authorised capital which is offered
by the company for subscription and includes the
shares allotted for consideration other than cash.
Schedule III makes it obligatory for a company to
disclose its issued capital in the balance sheet

c) Subscribed capital [Sec 2(86)]: defines “subscribed
capital” as such part of the capital which is for the

time being subscribed by the members of company.
It is the nominal amount of shares taken up by the
public.
Sec 60: Where any notice, advertisement or other
official communication or any business letter, bill head
or letter paper of a company states the authorised
capital, the subscribed and paid-up capital must also

be stated in equally conspicuous characters. A default

in this regard will make the company and every officer
who is in default liable to pay penalty extending
Rs.10,000 and Rs.5,000 respectively.
d)Called-up capital [Sec 2(15)]: means such part of the
capital, which has been called for payment. It is the

total amount called up on the shares issued.

e) Paid- up capital: is the total amount paid or credited
as paid up on shares issued. It is equal to called up
capital less calls in arrears.

KINDS OF SHARE CAPITAL (SEC. 43)
a) Preference share capital; and
b) Equity share capital
i. with voting rights; or
ii. with differential rights as to dividend, voting or
otherwise, in accordance with such rules as may
be prescribed by CG. CM“[@&G‘{O\%

CA®
a) Preference share capital: Share capital carrying a

preferential right with respect to dividend and
repayment of capital is termed as preference Share
capital.

b) Equity share capital: Share capital which is not

preference share capital is termed as equity share
capital.

NATURE OF SHARES (SEC 44)

The shares and debentures shall be -

a) movable property

b) transferable in the manner provided by the articles
of the company

NUMBERING OF SHARES (SEC. 45)

Every share shall be distinguished by its distinctive
number.

Exception: Shares held in depository system shall not
have distinctive numbers




THE INDIAN
PARTNERSHIP ACT, 1932



THE INDIAN PARTNERSHIP ACT,1932 (Chart 1.1)

\V/

INTRODUCTION

ESSENTIAL ELEMENTS OF PARTNERSHIP

Mode of Determining Existence of

This Act extends to the whole of India exceptthe
State-of J&i

Came into force on the 1st October, 1932, except
section 69 which shall come into force on the 1st
October, 1933.

Contains 74 sections and 2 schedules

Earlier part of Contract Act. Sections 239-
366(Chapter XI) were repealed and reenacted as
Indian Partnership Act, 1932.

Provisions of Indian Contract Act shall Apply

Sec 2(e): Expressions used but not defined in this Act
and defined in the Indian Contract Act, 1872, shall
have the meanings assigned to them in that Act.

Sec 3: The unrepealed provisions of the Indian
Contract Act, 1872, save in so far as they are
inconsistent with the express provisions of this Act,
shall continue to apply to firms.

DEFINITION (SECTION 4)

Partnership is O\Ig}
«
— the relation between persons Pg\VG
A
— who have agreed 208
e

— to share the profits
— of a business
— carried on by all or any of them acting for all.

Persons who have entered into partnership with
one another are called individually, "partners" and
collectively "a firm", and the name under which
their business is carried on is called the "firm-
name".

PARTNERSHIP NOT CREATED BY STATUS (SEC 5)

The relation of partnership arises from contract and
not from status

1. Association of two or more persons:

— at least 2 persons are necessary to constitute a partnership.

— Sec. 464 of the Companies Act, 2013 has put a limit of 50 partners in any
association/partnership firm.(Partnership Act puts no limit)

— Only persons competent to contract can enter into a contract of

partnership.

— Persons may be natural or artificial.

2. Contract:

— 'Contract' is the very foundation of partnership. It may, however, be either

express or implied. Again, it may be oral or in writing,.

— Sec. 5 expressly provides that "the relation of partnership arises from

contract and not from status."
3. Business:

— First, there must exist a business. The term 'business' is used in its widest
sense and includes every trade, occupation or profession [Sec. 2(b)]. The
existence of business is essential.

— Secondly, the motive of the business is the “acquisition of gains. If the
purpose is to carry on some charitable work, it will not be a partnership.

— Mere joint ownership not sufficient: number of persons agree to share the
income of a certain property or to divide the goods purchased in bulk
amongst themselves, there is no partnership.

4. Sharing of profits:

— Sharing of profits is an essential feature of partnership. There can be no
partnership where only one of the partners is entitled to the whole of the
profits of the business. The partners may, however, agree to share profits
in any ratio they like.

— Sharing of losses not necessary. It is open to one or more partners to
agree to bear all the losses of the business.

— Section 13(b) however, provides that the partners are entitled to share
equally in the profits earned, and shall contribute equally to the losses
sustained by the firm, unless otherwise agreed.Thus where nothing is
said as to the sharing of losses, an agreement to share profits implies an
agreement to share losses as well.

5. Mutual agency:
— Business must be carried on by all the partners or any (one or more) of

Compiled by: CA.SAHIL GROVER

them acting for all, that is, there must be mutual agency.

— Every partner is both an agent and principal for himself and other
partners i.e., he can bind by his acts the other partners and can be bound
by the acts of other partners in the ordinary course of business.

— Enables every partner to carry on the business on behalf of others.

— The true test of partnership is mutual agency rather than sharing of
profits. If the element of mutual agency is absent, then there will be no
partnership.

Partnership (Section 6)

In determining whether a group of persons

is or is not a firm, or whether a person is or

not a partner in a firm, regard shall be had to

the real relation between the parties, as

shown by all relevant facts taken together.

For determining the existence of partnership,

it must be proved.

1. There was an agreement between all the
persons concerned

2. The agreement was to share the profits of
a business and

3. The business was carried on by all or any
of them acting for all.

Cumulative effect of all relevant facts such

as written or verbal agreement, real

intention and conduct of the parties, other

surrounding circumstances etc., are to be
considered

Sharing of Profit not a conclusive test

Explanation II to Section 6 clearly states:

"The receipt by a person of a share of the

profits of a business, or of a payment

contingent upon the earning of profits or

varying with the profits earned by a

business, does not of itself make him a

partner with the persons carrying on the

business; and, in particular, the receipt of

such share or payment:

a) by alender of money to persons engaged
or about to engage in any business,

b) by a servant or agent as remuneration,

¢) by a widow or child of a deceased
partner, as annuity, or

d) by a previous owner or part owner of the
business, as consideration for the sale of
the goodwill or share thereof, does not of
itself make the receiver a partner with the
persons carrying on the business.

Existence of Mutual Agency-Cardinal
principle of partnership law,
The true test of partnership is mutual agency
rather than sharing of profits. If the element
of mutual agency is absent, then there will
be no partnership.
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THE INDIAN PARTNERSHIP ACT, 1932 (Chart 1.2)

TYPES OF PARTNERS

A\
KINDS OF PARTNERSHIP
\'4

I sy

WITH REGARD TO DURATION | | WITH REGARD TO EXTENT OF BUSINESS

V
A4 v A4 ' A4
AT WILL [SEC 7] FIXED PERIOD PARTICULAR PARTNERSHIP GENERAL
[SEC 8] PARTNERSHIP
Conditions: -Where a
i. no fixed period has been provision is made When a partnership is formed for || Where a partnership

agreed upon for the by a contract for a particular or specific. is constituted with
duration of the partnership; the duration of adventure or undertaking, e.g., respect to the

and

ii. there is no provision
made as to the

deter

mination of the

partnership

- Where a

partnership

entered into for a fixed
term is continued after the
expiry of such term, it is to

be

treated as

having

become a partnership at

will

- May be dissolved by any
partner by giving notice in
writing to all the other
partners of his intention to

diss

olve the same.

- If this freedom to dissolve
the firm at will is curtailed
by agreement, (say, if the
agreement provides that the

part

dissolved by

nership can

be

mutual

consent of all the partners
only), it will not constitute

a 'partnership at will.'

the partnership,
the partnership is
called
‘partnership for a
fixed period’.
-Such a
partnership
comes to an end
on the expiry of
the fixed period

for working a coal mine or
producing a film, it is called a
'particular partnership’.

It is automatically dissolved on
the completion of the adventure
(Sec. 42).

Before such time the partnership
would not be dissolved unless
all the partners agree to it (Sec.
40).

If the partners decide to
continue such a partnership
even after the completion of the
specific adventure or
undertaking then it becomes a
‘partnership at will.”

business in general,
it is called a general
partnership.

ACTIVE PARTNER

- Becomes partner by agreement

- Actively participates in the
conduct of the partnership
business.

- Acts as an agent of other
partners for all acts done in the
ordinary course of business.

- In event of his retirement, he
must give a public notice in
order to free himself of
liabilities

INCOMING PARTNER

- A person who is admitted
as a partners into an
already existing firm with
the consent of all the
existing partners.

- Not liable for any act of the
firm done before his
admission as a partner

PARTNERSHIP DEED

- Document in writing containing the various terms and conditions as to the
relationship of the partners to each other is called the ‘partnership deed’.

- Document in which the respective rights and obligations of the members of
a partnership are set forth.

- Should be drafted with care and be stamped according to the provisions of
the Stamp Act, 1899.
It may contain the following information:
- Name of the partnership form.
- Nature and place of the business of the firm.
- Date of commencement of partnership.
- Duration of the partnership firm. - Capital contribution of each partner
- Profit Sharing ratio of the partners.
- Admission and Retirement of a partner.
- Rates of interest on Capital, Drawings and loans.
The terms laid down in the Deed may be varied by consent of all the
partners, and such consent may be expressed or may be implied by a course
of dealing [Sec. 11(1)].

- Names of all the partners.

SLEEPING/DORMANT

-Becomes partner by agreement
but does not actively participate
in the conduct of the
partnership business.

-share profits and losses and are
liable to the third parties for all
acts of the firm.

-Not required to give public
notice of their retirement from
the firm.

OUTGOING PARTNER

- A partner who leaves a firm
in which the rest of the
partners continue to carry
on business.

- Remains liable to third
parties for all acts of the
firm until public notice is

given of his retirement.

NOMINAL

- Lends his name to the firm,
w/o having any real interest in
it.

- Not entitled to share the
profits of the firm.

- Neither invests in the firm
nor takes part in the conduct
of the business.

- Liable to third parties for all
acts of the firm

PARTNERS IN PROFIT ONLY

-Entitled to share the profits
only without being liable for
the losses

-Liability vis-a-vis third parties
will be unlimited.

2ol OV R
CA

PARTNER BY HOLDING
OuT
[SECTION 28]

- Such a person is not a
partner in that firm-no
agreement, no sharing in
profits and losses, no say in
the management, may not be
knowing exact place of
business, but as he holds
himself out to be a partner,
he becomes responsible to
outsiders as a partner on the
principle of estoppel or
holding out.

- Only the person to whom
the representation has been
made and who has acted
thereon that has right to
enforce liability arising out
of ‘holding out’.

- The rule given in Section 28
is also applicable to a former
partner who has retired from
the firm without giving
proper public notice of his
retirement.




THE INDIAN PARTNERSHIP ACT, 1932 (Chart 1.3)

[Sec. 11(1)]: "SUBJECT to the provisions of this Act, the mutual rights and duties of the partners of a firm may be determined by contract between the partners, and such contract
may be express or may be implied by a course of dealing. Such contract may be varied by consent of all the partners, and such consent may be express or may be implied by a

course of dealing".

Thus, except in cases where the Partnership Act makes a mandatory provision, the partners are entitled to agree to any terms and provide for their mutual rights and duties.

DUTIES OF PARTNER

GENERAL DUTIES OF
PARTNERS (SECTION 9):
Partners are bound to carry on the
business of the firm to the greatest
common advantage, to be just and
faithful to each other, and to
render true accounts and full
information of all things affecting
the firm to any partner or his legal
representative.

DUTY TO INDEMNIFY FOR
LOSS CAUSED BY FRAUD
(SEC. 10):

Where a partner acts bonafide the
loss caused by his neglect or want
of skill or omission is borne by the
firm. But when the loss is caused
by fraud committed against a third
party by a partner, the same must
be recovered from the guilty
partner and cannot be shared
among all the partners.

DUTY TO ATTEND
DILIGENTLY TO HIS DUTIES
[SEC 12(b)]:

Every partner is bound to attend
diligently to his duties in the
conduct of the business.

RIGHTS OF PARTNER

CONDUCT OF THE BUSINESS

MUTUAL RIGHTS AND LIABILITIES

SECTION 12 (SECTION 13)

Subject to contract between the Subject to contract between the partners-

partners) tner i t entitled t -

a) every partner has a right to a) a partner 19 Mot entiried Lo recetve
take part in the conduct of the remuneration for taking part in the conduct of
business; the business;

b) every partner is bound to b) the partners are entitled to share equally in
attend diligently to his duties the profits earned, and shall contribute
in the conduct of the business; equally to the losses sustained by the firm;

0 alé}.’ difference arising as tg c) where a partner is entitled to interest on the
ordinary matters connecte capital subscribed by him such interest shall
with the business may be b bl 1 t of profit
decided by majority of the € payabl€ Oy Out ot profuts.
partners, and every partner d) a partner making, for the purposes of the
shall have the right to express business, any payment or advance beyond the
his opinion before the matter is amount of capital he has agreed to subscribe,
decided, but no change may be is entitled to interest thereon at the rate of six
made in the nature of the percent per annum;
business without the consent e) the firm shall indemnify a partner in respect

of all partners; and

d) Every partner has a right to
have access to and to inspect
and copy any of the books of
the firm.

e) In the event of the death of a
partner, his heirs or legal
representatives or their duly
authorised agents shall have a
right of access to and to
inspect and copy any of the
books of the firm.

of payments made and liabilities incurred by

him-

i. in the ordinary and proper conduct of the
business, and

ii. in doing such act, in an emergency, for the
purposes of protecting the firm from loss,
as would be done by a person of ordinary
prudence, in his own case, under similar
circumstances iled

%A’T"é”/iﬂﬁy GROVER

[RIGHTS AND DUTIES OF PARTNERS]

PERSONAL PROFITS EARNED BY PARTNERS [SEC 16]

1. Duty to account for personal profits derived:
Where a partner derives any profit for himself from any
transaction of the firm or from the use of the property or

a)

MUTUAL RIGHTS & DUTIES OF PARTNERS AFTER CHANGE

IN FIRM [SECTION 17]

After change in the firm: Where a change occurs in the
constitution of a firm (i.e., where a new partner is admitted or

business connection of the firm or firm name, he must account

where a partner ceases to be a partner by retirement, expulsion,

f
2.

or that profit and pay it to the firm.

Duty to account and pay for profits of competing business:

Competing business: - account for and pay to the firm all

profits made.
Non-competing business:-Retain the profits made.

Partnership Deed contains a restrictive clause prohibiting

partners from carrying on any business other than that of

the firm during partnership
e Such a restraint is valid, notwithstanding anything

contained in section 27 of the Indian Contract Act, 1872.

e Partner breaches the clauses and carries on:
Competing Business: Damages + account for profits
made

Non-Competing Business: Only Damages for breach of

contract

b)

insolvency or death), the mutual rights and duties of the
partners in the reconstituted firm remain the same as they

were immediately before the change, as far as may be possible.
after the expiry of the term of the firm: Where a tirm
constituted for a fixed term continues to carry on business after
the expiry of that term, the mutual rights and duties of the
partners remain the same as they were before the expiry, so
far as1 1they may be consistent with the incidents of partnership
at will.

where additional undertakings are carried out: where a firm
constituted to carry out one or more adventures/undertakings
carries out other adventures/undertakings the mutual rights &
obligations in other adventure/undertaking are the same as
those in respect of the original adventures or undertakings.

Compiled by: CA.SAHIL GROVER

PARTNERSHIP PROPERTY [SEC 14]

- Also referred to as “partnership property’, ‘partnership
assets’, ‘joint stock’, ‘common stock’ or ‘joint estate’,
denotes all property, rights and interests to which the
firm, that is, all partners collectively, may be entitled.

-In the absence of any agreement between the partners
showing contrary intention, “partnership property’ is
comprised of the following items:

i. all property, rights and interests which partners
may have brought into the common stock as their
contribution to the common business;

ii. all the property, rights and interest acquired or
purchased by or for the firm, or for the purposes
and in the course of the business of the firm; and

iii. Goodwill of the business.

-Whether a particular property is or is not “property’ of
the firm ultimately depends on the real intention or
agreement of the partners.

-Mere fact that the property of a partner is being used
for the purposes of the firm shall not by itself make it
partnership property, unless it is intended to be treated
as such.

-Unless the contrary intention appears, property and
rights and interests in property acquired with money
belonging to the firm are deemed to have been
acquired for the firm.

Goodwill:

Section 14 does not define the term Goodwill.

Goodwill may be defined as the value of the

reputation of a business house in respect of profits

expected in future over and above the normal levels
of profits earned by undertaking belonging to the
same class of business.

APPLICATION OF THE PROPERTY OF THE

FIRM (SECTION 15)

- Subject to contract between the partners, the
property of the firm shall be held and used by the
partners exclusively for the purposes of the
business.

- In partnership, there is a community of interest
which all the partners take in the property of the
firm. But that does not mean than during the
subsistence of the partnership, a particular partner
has any proprietary interest in the assets of the firm.




Compiled by: CA.SAHIL GROVER THE INDIAN PARTNERSHIP ACT, 1932 (Chart 1.4)
PARTNER TO BE AGENT OF THE FIRM (SECTION 18)

- Section 18 declares that from the point of view of the third parties a partner is an agent of the firm for the purposes of the business of the firm. cA.gAH“*G
o

- Assuch even if only one partner acts on behalf of the firm, the third party can make all the partners of the firm liable.
- However one partner can make other partners liable towards the third parties only if he acts within the ‘scope of his authority”

EXPRESS AUTHORITY

IMPLIED AUTHORITY

AUTHORITY IN EMERGENCY [SEC 21]

When a partner is expressly authorised | An implied authority of a partner can be inferred from the circumstances of the case.
by an agreement of all the partners to Generally speaking, such acts of a partner which are incidental to or usually done
do certain acts on behalf of the firm, itis|| in the course of the proper conduct of the business come within the scope of his

called express authority of a partner.

implied or apparent or ostensible authority. Firm is also bound by all acts of a
partner done within the scope of his implied authority

A partner has authority, in an emergency, to do all
such acts for the purpose of protecting the firm from
loss as would be done by a person of ordinary
prudence, in his own case, acting under similar
circumstances, and such acts bind the firm.

SCOPE OF THE IMPLIED AUTHORITY OF A
PARTNER.[SEC 19(1) read with SEC 22]

For an act to be covered within the implied authority it

is necessary that:

a) The act done must relate to the usual business of the
firm, that is, the act done by the partner must be
within the scope of his authority and related to the
normal business of the firm.

b) The act is such as is done for normal conduct of
business of the firm. The usual way of carrying on the
business will depend on the nature and circumstances
of each particular case [Section 19(1)].

c) The act to be done in the name of the firm or in any
other manner expressing or implying an intention to
bind the firm (Section 22).

STATUTORY RESTRICTIONS ON IMPLIED AUTHORITY
[SEC. 19(2)]

A partner does not have an implied authority to do following acts
unless there is usage or custom or contract to the contrary:

a) submit a dispute relating to the business of the firm to arbitration;
b) open a banking accout on behanlf of the firm in his own name;
¢) compromise or relinquish any claim or portion of a claim by the

firm;

d) withdraw a suit or proceeding filed on behalf of the firm; S

e) admit any liability in a suit or proceeding against the firm; . <©
O

f) acquire immovable property on behalf of the firm; Y &

g) transfer immovable property belonging to the firm; or @\l@
h) enter into partnership on behalf of the firm.

EXTENSION AND RESTRICTION OF PARTNERS’
IMPLIED AUTHORITY (SECTION 20)

- The implied authority of a partner may be
extended or restricted by contract between the
partners.

- The restrictions imposed on the implied
authority of a partner by agreement shall be
effective against a third party only if the third
party knows about the restrictions.

- Such extension or restriction is only possible
with the consent of all the partners. Any one
partner, or even a majority of the partners,
cannot restrict or extend the implied authority.

Effect of Effect of notice
admission by to acting

LIABILITY OF PARTNERS TO THIRD PARTIES

partner [Sec 23] | partner [Sec 24] the Firm (Sec. 25).

Liability of a Partner for Acts of Liability of the firm for Liability of firm for misapplication by partners (Section 27)

wrongful acts of a partner

. . . T . . ( 5 ) Where

AU |- e to a partner, E‘{ery partner is liable, jointly section 26 a) a partner acting within his apparent authority receives money

repgesle;ntatlont - who habitually acts| With all the other partners and | _ The firm is liable to the same or property from a third party and misapplies it, or

mace by 4 pariner in the business of a.lso severally,. e al.l acts of the | extent as the partner for any loss b) a firm in the course of its business receives money or property

concerning the the firm firm done while he is a partner. ini d hird

: : P pe— . or injury caused to a third party from a third party, and the money or property is misapplied

affairs of the firm || "of any matter - Creditor can sue all partners bv th 1 £ party, y or prop PP

is evidence against|| relatine to the — fh y the wrongful acts of a by any of the partners while it is in the custody of the firm, the

the firm, if it is affairs of the firm s(;gzra:erzi oF can sue Hem [P2R LT AP UG E100 C IR0 2y 1 firm is liable to make good the loss.

made in the - operates as notice w h };1 liabilitv of all th partner Uil s i the‘ Clause (a) covers the case where a partner acts within his authority

ordinary course of to the firm, - Jmiien, t € 1?, ! ‘1tydo all the ordmary course of the bu51.ness and due to his authority as partner, he receives money or property

business - except in the case partners 1s uniimite of the firm with the authority of belonging to a third party and misapplies that money or property.
of a fraud on the |- As between the partners . the partners. It is not necessary that the money should have actually come into
firm themselves, the partner paying |- Thus all the partners ina firm | the custody of the firm.

- committed by or f.o T more rm hl,s ST O,f th(? are liable to a third party for On the other hand, the provision of clause (b) would be attracted
with the consent of | liability may claim cor}trlbutlon loss or injury caused to him by | when such money or property has come into the custody of the
that partner from the others according to the| the negligent act of a partner firm and it is misapplied by any of the partners.

terms of the partnership acting in the ordinary course of | 1y¢ £ would be liable in both the cases

agreement.

the business.




RIGHTS OF TRANSFEREE OF A
PARTNER’S INTEREST
(SECTION 29)

-By virtue of Section 31, no person can
be introduced as a partner in a firm
without the consent of all the partners.
A partner cannot by transferring his own
interest, make anybody else a partner in
his place, unless the other partners agree
to accept that person as a partner.

- At the same time, a partner cannot
debarred from transferring his interest.
A partner’s interest in the partnership
can be regarded as an existing interest
and tangible property which can be
assigned.

-Sec 29 thus provides that the share in a
partnership is transferable like any
other property, but as the partnership
relationship is based on mutual
confidence, the assignee of a partner’s
interest by sale, mortgage or otherwise
cannot enjoy the same rights and
privileges as the original partner.

RIGHTS OF SUCH A TRANSFEREE
ARE AS FOLLOWS:
1. During the continuance of partnership,

such transferee is not entitled:

a) to interfere with the conduct of the

business,

b) to require accounts, or

¢) to inspect books of the firm.
He is only entitled to receive the share
of the profits of the transferring partner
and he is bound to accept the profits as
agreed to by the partners, i.e. he cannot
challenge the accounts.

2. On the dissolution of the firm or on the
retirement of the transferring partner,
the transferee will be entitled, against the
remaining partners:

a) to receive the share of the assets of
the firm to which the transferring
partner was entitled, and

b) for the purpose of ascertaining the
share, he is entitled to an account
as from the date of the dissolution.

MINOR ADMITTED TO THE BENEFITS OF PARTNERSHIP [SECTION 30]

- According to the Indian Contract Act an agreement by a minor is void ab-initio as against him but he can derive benefit under it. As
such a minor cannot be a full-fledged partner, he can at most be admitted to the benefits of a partnership.

- Section 30 of the Partnership Act thus provides that though a minor cannot be a partner in a firm, but, with the consent of all the partners
for the time being, he may be admitted to the benefits of partnership.

THE INDIAN PARTNERSHIP ACT, 1932 (Chart 1.5)

RIGHTS & LIABILITIES OF MINOR ADMITTED TO BENEFITS

Rights of Minor Admitted to
Benefits

During Minority
i. A minor partner has a right to his

agreed share of the profits and of
the firm.

ii. He can have access to, inspect and

copy the accounts of the firm.

He can sue the partners for

accounts or for payment of his

share but only when severing his

connection with the firm, and not

otherwise.

1ii.

On attaining majority

He may within 6 months elect to
become a partner or not to become a
partner.

- If he elects to become a partner,
then he is entitled to the share to
which he was entitled as a minor.

- If he does not elect to become
partner, then his share is not liable
for any acts of the firm after the
date of the public notice served to

that effect. i 0\1?3“
B

N
Ny
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Liabilities of Minor Admitted to Benefits

Before attaining majority (During Minority)
i. The liability of the minor is confined only to the extent of his share in the profits and the
property of the firm.
ii. Minor has no personal liability for the debts of the firm incurred during his minority.
iii. Minor cannot be declared insolvent, but if the firm is declared insolvent his share in the firm
vests in the Official Receiver/Assignee.

On attaining majority

- Within 6 months of his attaining majority or on his obtaining knowledge that he had been
admitted to the benefits of partnership, whichever date is later, the minor partner has to decide
whether he shall remain a partner or leave the firm.

- Where he has elected not to become partner he may give public notice that he has elected not to
become partner and such notice shall determine his position as regards the firm.

- If he fails to give such notice he shall become a partner in the firm on the expiry of the said six
months.

- Such minor shall give notice to the Registrar that he has or has not become a partner.

If he elects to becomes partner
If the minor becomes a partner on his own willingness or by his failure to give the public notice
within specified time, his rights and liabilities as given in Section 30(7) are as follows:
a) He becomes personally liable to third parties for all acts of the firm done since he was
admitted to the benefits of partnership.
b) His share in the property and the profits of the firm remains the same to which he was
entitled as a minor.

If he elects not to become a partner:

a) His rights and liabilities continue to be those of a minor up to the date of giving public
notice.

b) His share shall not be liable for any acts of the firm done after the date of the notice.

c) He shall be entitled to sue the partners for his share of the property and profits.




THE INDIAN PARTNERSHIP ACT, 1932 (Chart 1.6)

[RECONSTITUTION OF FIRMS]

INCOMING [SEC 31]

RETIREMENT [SEC 32]

EXPULSION [SEC 331

Subject to contract
between the partners, no
person can be admitted
as a partner into a firm
without the consent of
all the existing partners.

LIABILITY OF AN
INCOMING PARTNER

- FUTURE DEBTS: He
is liable for the debts
and acts of the firm
only from the date he
is admitted as a
partner. He cannot be
held liable for the acts
of the old firm.

- PAST DEBTS:

' He may, however,
agree to be liable
for debts existing
prior to his
admission but such
agreeing will not
give to a prior
creditor the right of
suing him because
of 'absence of
privity of contract.'
He will be liable to
other co-partners
only.

' The creditors can
make him liable if
he had agreed with
them, expressly or
impliedly, for being
liable towards them
for the past debts

In case of partnership of
two partners:

This section does not
apply to a partnership of
two partners which is
automatically dissolved
by the death of one of
them. In this event there
is no partnership at all
for any new partner to
be introduced into it
without the consent of
others.

A partner is said to retire when he
ceases to be a member of the firm
without bringing to an end the
subsisting relations between the other
members, or between the firm and
third parties.

Sec 32(1): “A partner may retire:

a) with the consent of all the other

partners;

in accordance with an express

agreement by the partners; or

c) where the partnership is at will, by
giving notice in writing to all the
other partners of his intention to
retire.

CA.SAHIL GROVER
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b)

Liability of a retiring partner
For acts done prior to retirement

(Section 32(2)): Continues to be liable
for the acts of the firm done before his
retirement.

May free himself from his liability
towards third parties for the debts of
the firm incurred before his retirement
by an agreement with such third
parties and the partners of the
reconstituted firm. Partners alone
cannot give this freedom to the
retiring partner. He may be discharged
only if the creditors agree.

Liability for acts of firm post
retirement (Sec 32(3)):

Continues to be liable for the acts of
the firm, even after retirement, until
public notice is given of the fact of
retirement.

Similarly, the partners of the
reconstituted firm continue to be
liable for the acts of the retired
partner though done after retirement,
until public notice is given of the
retirement.

Public notice [Sec 32(4)]:

May be given either by the retiring
partner or by any partner of the
reconstituted firm.

No public Notice:
' A dormant or sleeping partner
retires
' If the partnership is at will, the
partner by giving notice in writing
to all the other partners of his
intention to retire

INSOLVENCY [SEC 34]

DEATH ISEC 351

A partner may not be

expelled from a firm by any

majority of the partners,

save in the exercise in good

faith of powers conferred

by contract between the

partners.

Conditions

i. the power of expulsion

must have existed in a
contract between the
partners;

ii. the power has been
exercised by a majority of

- The insolvent partner cannot be continued
as a partner. He will be ceased to be a
partner from the very date on which the
order of adjudication is made.

- The estate of the insolvent partner is not
liable for the acts of the firm done after the
date of order of adjudication.

- The firm is also not liable for any act of the
insolvent partner after the date of the order
of adjudication.

- Ordinarily but not invariably, the
insolvency of a partner results in
dissolution of a firm; but the partners are
competent to agree among themselves that
the adjudication of a partner as an insolvent
will not give rise to dissolution of the firm

Ordinarily, the effect of the death of a
partner is the dissolution of the
partnership but if the other partners
so agree the firm may not be dissolved
,unless the firm consists of only two
partners

Where a firm is not dissolved, the
estate of a deceased partner is not
liable for any act of the firm done after
his death.

His estate is liable only for liabilities
undertaken during his life time.

No public notice of death is required
to relieve the deceased partner's estate
from future liabilities.

the partners; and

iii. It has been exercised in
good faith.

If all these conditions are

not present, the expulsion is

RIGHTS OF OUTGOING SHARE IN REVOCATION OF
PARTNER TO CARRY ON SUBSEQUENT CONTINUING
COMPETING BUSINESS | PROFITS [SEC37] | GUARANTEE [SEC 38]
(SECTION 36)

not deemed to be in
bonafide interest of the
business of the firm.

Test of good faith as
required under Section
33(1) includes three things:

i. The expulsion must be
in the interest of the
partnership.

ii. The partner to be
expelled is served with a
notice.

He is given an
opportunity of being
heard.

If a partner is otherwise
expelled, the expulsion is
null and void.

iii.

The provisions of sub-
section (2), (3) and (4) of
section 32 shall apply to an|
expelled partner as if he
were a retired partner.

Compiled by: CA.SAHIL GROVER

(1) An outgoing partner may
carry on business
competing with that of the
firm and he may advertise
such business, but subject
to contract to the contrary,
he may not,

(a) use the firm name,

(b) represent himself as
carrying on the business
of the firm or

(c) solicit the custom of

persons who were dealing
with the firm before he

If any member of a firm
ceases to be a partner
(death, retirement,
insolvency, etc) & the
business of the firm is
carried on without any
final settlement of
accounts with him, then,
in the absence of a
contract to the contrary,
he or his legal
representative has an
option either:

a) to claim such share

Continuing guarantee
given to a firm or to
third party in respect of
the transaction of a firm
is, in the absence of an
agreement to the
contrary, revoked as to
future transactions from
the date of any change in
the constitution of the
firm.

Mutual rights and
duties of partners after
change in the Firm

ceased to be a partner. of theﬁarofits ‘:{‘:di [SEC. 17(a)]

Agreement in restraint of since hie ceasec to be Subi

trade- A partner may make an a partner as may be ubject to contract

agreement with his partners & attributable to the between the partners,

that on ceasing to be a partner 2 use of his share of where a change occurs in
- 5 th f th the constitution of a firm

he will not carry on any . © the property of the € cons on of a

business similar to that of the § 2 firm (i.e., to claim (admission, retirement,

firm within a specified period = % profits in capital deathetc ) the mutual

or within specified local limits (% J ratio); rights and duties of the

and, notwithstanding Or partners in the

anything contained in
section 27 of the Indian

b) to claim interest at
the rate of 6 per cent

reconstituted firm remain
the same as they were

Contract Act, 1872, such . .
7 Ay per annum on the immediately before the
,?E; izg;rci;f)ﬁ:lill:e;zlé‘ii amount of his share | change, as far as may be
reasonable P in the property of the | possible.
' firm.




THE INDIAN PARTNERSHIP ACT, 1932 (Chart 1.7)

REGISTRATION OF FIRMS

Under the Partnership Act it is not compulsory for every partnership firm to get itself registered, but an
unregistered firm suffers from a number of disabilities

DISSOLUTION OF FIRM

The Indian Partnership Act distinguishes between:

(a) Dissolution of firm, and W@WW:GROVEE
PROCEDURE OF REGISTRATION CONSEQUENCES OF NON- REGISTRATION || (b) Dissolution of partnership. cA-SAHXL

[SEC 691

Although registration of firms is not compulsory, yet the

Section 39 provides that the dissolution of partnership between all
the partners of a firm is called the 'dissolution of the firm.' Thus, the

- An application in the prescribed form + prescribed
fee--submitted to the Registrar of Firms of the State in
which any place of business of the firm is situated or
proposed to be situated.

-Must be signed by all the partners, or by their agents
specially authorised in this behalf, and must contain
the following particulars:

1. The name of the firm.

2. The place or principal place of business of the firm.

3. The names of any other places where the firm
carries on business.

4. The date when each partner joined the firm.

5. The names in full and permanent addresses of the
partners.

6. The duration of the firm.

consequences or disabilities of non-registration have a dissolution of firm means the discontinuation of the jural relation

existing between all the partners of the firm.

When a particular partner goes out, but the remaining partners
carry on the business of the firm, it is called ‘dissolution of
partnership.’

In the case of dissolution of the firm, on the other hand, the whole

persuasive pressure for their registration. These
disabilities briefly are as follows:

(i) No suit in a civil court by a partner against the firm or
other co-partners (However, criminal proceedings can
be brought by one partner against the other(s).)

(ii) No suit in a civil court by firm or other co-partners
against third party: The firm or any other person on its
behalf cannot bring an action against the third party for
breach of contract entered into by the firm, unless the
firm is registered and the persons suing are or have
been shown in the register of firms as partners in the

firm is dissolved. The partnership terminates as between each and
every partner of the firm.

DISSOLUTION OF FIRM VS. DISSOLUTION OF
PARTNERSHIP

- A firm name shall not contain any of the following firm.
words, namely:- ‘Crown’, Emperor’, “Empress’, Third party can sue the firm: In case of an S Basis of Dissolution of Firm Dissolution of
‘Empire’, ‘Imperial’, ‘King’, ‘Queen’, ‘Royal’, or words unregistered firm, an action can be brought against the No. Difference Partnership
i i i i firm by a third party.
expressing or implying the sanction, approval or y party 1.  Continuation It involves It does not

(iii) No relief to partners for set-off of claim: If an action
is brought against the firm by a third party, then
neither the firm nor the partner can claim any set-off,
if the suit be valued for more than Rs. 100 or pursue
other proceedings to enforce the rights arising from
any contract. ROVER

EXCEPTIONS: oty CASATILS

Non-registration of a firm does not, however effect the

patronage of Government except when the SG signifies
its consent to the use of such words as part of the firm-
name by order in writing.

-When the Registrar is satisfied that the provisions of
Section 58 have been duly complied with, he shall
record an entry of the statement in a Register called
the Register of Firms & issue a certificate of
Registration.

affect
continuation
of business. It
involves only
reconstitution of
the firm.

discontinuation of
business in
partnership.

of business

2.  Windingup It involves winding

up of the firm and

It involves only
reconstitution

-Registration is deemed to be completed as soon as a following rights: requires  realization and requires only
O application de}ivered t? the Registre?r. The ) 1. The right of third parties to sue the firm or any partner. ::tﬂem:;iets ar:} 1:;:::::23“ of
TEgealg Of_ AN G I REZEE RN 1B £ e |5 gy right of partners to sue for the dissolution of the liabilities. liabilities of the
duty of Registrar. . . :

. . firm or for the settlement of the accounts of a dissolved firm.
-If any change takes place in any of the particulars i f lizati ¢ th £ 2 dissolved

irm, or for realization of the property of a dissolve : . .

given above, it should be notified to the Registrar, who pe property 3. Order of dAflrnll mc;l}]; beh Dlssolut}llon of
irm. i io i

shall thereupon incorporate the necessary change in .. . . court e LRSS IPEHnGEl kg 1

. . 3. The power of an Official Assignee or Receiver or the order of the court. not ordered by the
the Register of Firms. . COULE
. ] . X Court, as the case may be, to realise the property of an

-Registration may take place at any time during the el d to bri tion theref ” .
continuance of the partnership firm. Where the firm msolvent partner and to 1.'1ng E 4. Scope It necessar}ly . It may or
fnEnds o insitate o st in 6 oo of Tew o et necessary, on behalf of the insolvent 1ril:volv§1s dlls1§olut10n fnay1 not
rlghts arising from any contract, registration must be 4. The rlght to sue or claim a set-off if the value of suit ORI ES T i?i‘slgo‘]?;tion of
effected before the suit is instituted otherwise the does not exceed Rs.100 in value. e~
court shall not entertain the suit. 5. The right to suit and proceeding instituted by legal

ez ion mey £ 0 s effected even after Al representatives or heirs of the deceased partner of a 5 Final closure It involves final It does not involve
been filed by the firm but in that case it is necessary to firm for accounts of the firm or to realise the property of of books closure of books of final closure of

withdraw the suit, get the firm registered and then file
a fresh suit.

the firm.

the firm.

the books.




THE INDIAN PARTNERSHIP ACT, 1932 (Chart 1.8)

MODES OF DISSOLUTION OF PARTNERHIP

WITHOUT ORDER OF COURT
[VOLUNTARY]

DISSOLUTION BY THE COURT (SECTION 44):

(i) Dissolution by agreement (Sec 40)
A firm may be dissolved with the
consent of all the partners or in
accordance with a contract between the
partners.

(ii) Compulsory dissolution (Section 41):
When some event has happened which
makes it unlawful for the business of
the firm to be carried on or for the
partners to carry it on in partnership
(e.g., when any partner, who is a citizen
of a foreign country, becomes an alien
enemy because of the declaration of war
between his country and India).

But if firm is carrying on more than one
adventures or undertakings, the
illegality of one or more shall not of
itself cause the dissolution.

(iii) Dissolution on the happening of
certain contingencies (Section 42):

Subject to contract between the partners, a
firm can be dissolved on the happening of
any of the following contingencies:

a) if constituted for a fixed term, by the
expiry of that term;

b) if constituted to carry out one or
more adventures or undertakings, by
the completion thereof;

c) by the death of a partner; and

d) by the adjudication of a partner as an
insolvent

(iv) Dissolution by notice of partnership at

will (Section 43):

1. Where the partnership is at will, the
firm may be dissolved by any partner
giving notice in writing to all the other
partners of his intention to dissolve the
firm.

2. If the date is mentioned, the firm is
dissolved as from the date mentioned
in the notice as the date of dissolution,
or if no date is so mentioned, as from
the date of the communication of the
notice.

(a) Insanity/unsound mind: Where a partner (not a sleeping
partner) has become of unsound mind, the court may dissolve
the firm on a suit of the other partners or by the next friend of the
insane partner.

(b) Permanent incapacity: When a partner, other than the partner
suing, has become in any way permanently incapable of
performing his duties as partner, then the court may dissolve
the firm. Such permanent incapacity may result from physical
disability or illness etc.

(c) Misconduct: Where a partner, other than the partner suing, is
guilty of conduct which is likely to affect prejudicially the
carrying on of business, the court may order for dissolution of

the firm, by giving regard to the nature of business. It is not
necessary that misconduct must relate to the conduct of the
business.

Cormpiled by: CA.SAHIL GROVER

(d) Persistent breach of agreement: Where a partner other than the

partner suing, wilfully or persistently commits breach of

agreements relating to the management of the affairs of the

firm or the conduct of its business, or otherwise so conduct
himself in matters relating to the business that it is not
reasonably practicable for other partners to carry on the business
in partnership with him, then the court may dissolve the firm at
the instance of any of the partners. Following comes in to
category of breach of contract:

- Embezzlement - Holding more cash than allowed

- Keeping erroneous A/Cs - Refusal to show accounts

(e) Transfer of interest: Where a partner other than the partner
suing, has transferred the whole of his interest in the firm to a
third party or has allowed his share to be charged or sold by
the court, the court may dissolve the firm at the instance of any
other partner.

(f) Continuous/Perpetual losses: Where the business of the firm
cannot be carried on except at a loss in future also, the court
may order for its dissolution.

(g) Just and equitable grounds: Where the court considers any

other ground to be just and equitable for the dissolution of the
firm, it may dissolve a firm. The following are the cases for the
just and equitable grounds-

(i) Deadlock in the management.

(ii) Where the partners are not in talking terms between

them.
(iii) Loss of substratum.
(iv) Gambling by a partner on a stock exchange.

CONSEQUENCES OF DISSOLUTION

1. Liability for acts of partners done after dissolution (Section 45):
Notwithstanding the dissolution of a firm, the partners continue to be
liable as such to third parties for any act done by any of them which would
have been an act of the firm if done before the dissolution, until public
notice is given of the dissolution. The notice may be given by the firm or
any partner.

Exceptions (No Liability even if no notice): the estate of a deceased partner
or an insolvent partner, or a dormant partner.

2. Right of partners to have business wound up after dissolution (Sec 46):
On the diss. of a firm every partner or his representative is entitled, as
against all the other partners or their representative, to have the property
of the firm applied in payment of the debts and liabilities of the firm, and|
to have the surplus distributed among the partners or their
representatives according to their rights.

3. Continuing authority of partners for purposes of winding up (Sec. 47):
After the diss. of the firm the authority of each partner to bind the firm, and
other mutual rights and obligations of the partners, continue for the
following two purposes:

a) to wind up the affairs of the firm, e.g., disposing of the property,
realising amount due from debtors and paying to creditors and so on; &

b) to complete transactions begun but unfinished at the time of the diss.,
e.g., taking delivery of the goods ordered before dissolution and paying
for them.

4. Settlement of partnership accounts (Section 48):

iled by:
((::.X?AHIL GROVER

- Settled in the manner provided for in the partnership agreement.
- In the absence of any agreement, following rules shall apply:

1. Losses, including deficiencies of capital, shall be paid first out of profits,
next out of capital, and lastly, if necessary, by the partners individually in
their profit share ratio.

2. The assets of the firm, including any sums contributed by the partners to
make up deficiencies of capital, shall be applied in the following manner
and order:

i. In paying the debts of the firm to third parties.
ii. In paying to each partner rateably what is due to him from the firm
for advances as distinguished from capital.

In paying to each partner rateably what is due to him on account of

capital.

The residue, if any, shall be divided among the partners in profit

sharing ratio.

5. Payment of firm debts and of separate debts (Section 49):

Where both debts due from the firm and debts due from a partner in his
individual capacity exist the following rules shall apply:

a) The property of the firm shall be applied for payment of the firm's debts
first, and if there is any surplus, then the share of each partner shall be
applied in payment of his separate debts or paid to him.

b) The separate property of any partner shall be applied first in the payment
of his separate debts and surplus, if any, in the payment of debts of the
firm.

iii.

iv.




THE INDIAN PARTNERSHIP ACT, 1932 (Chart 1.9)

IMPORTANT DIFFERENCES

DIFFERENCES BETWEEN PARTNERSHIP & COMPANY

DIFFERENCES BETWEEN PARTNERSHIP & HUF

Basis

Partnership

Joint Stock Company

Basis of difference

Partnership

Joint Hindu family

Legal status

A firmis not legal entity i.e., it has no legal
personality distinct fromthe personalities of
its constituent members.

A company is a separate legal entity distinct
fromits members (Salomon v. Salomon).

Mode of creation

Partnership is created
necessarily by an agreement.

The right in the joint family is
created by status means its
creation by birth in the family

The death of a member in the

to the contrary, allthe partners are
entitled to participate in the management.

partin the management unless they are
appointed as directors, in w hich case they may
participate. Members, how ever, enjoy the right
of attending general meeting and voting w here
they can decide certain questions such as
election of directors, appointment of auditors,
etc.

by the Indian Partnership
Act, 1932.

Agency In a firm, every partner is an agent of the In a company, a member is not an agentof the Death of a member Death of a partner r | r
other partners, as w ell as of the firm. other members or of the company, his actions ordinarily leads to the Hindu undivided family does not
do not bind either. dissolution of give rise to dissolution of the
Distribution The profits of the firm must be distributed There is no such compulsion to distribute its partnership. family business.
of among the partners accordingto the profits among its members. Some portion of the - —
profits terms of the partnership deed. profits, but generally not the entire profit, Management All'the partners are The right of management of joint
become distributable among the shareholders equally entitled to take family business generally vests in
only w hen dividends are declared. partin the partnership the Karta, the governing male
Extent of In a partnership, the Tiability of the In a company limited by shares, the liability of business. ][“e”.rl‘ber or female member of the
liability partners is unlimited. This means that a shareholder is limited to the amount, if any, amiy.
each partner is liable for debts of a firm unpaid on his shares, butin the case of a i i )
incurred in the course of the business of guarantee company, the liability is limited to the Authorityto bind | gyery partner can, by his act, ;I;1hee Eiirtmiri?; ttgecor:?rr;?:%efzrr;ﬁz
the firmand these debts can be amount for w hich he has agreed to be liable. bind the firm. family business and the other
recovered fromhis private property, if the How ever, there may be companies w here the members in the family.
joint estate is insufficient to meet them liability of members is unlimited.
w holly. Liability In a partnership, the liability of a In a Hindu undivided family, only
Property The firm's property is that w hich is the In a company, its property is separate fromthat partner is unlimited. the liability of the Karta is
“joint estate” of all the partners as of its members w ho canreceive it backonly in unlimited, and the  other
distinguished from the ‘separate’ estate the formof dividends or refund of capital. coparcener are liable only to the
of any of them and it does not belong to a extent of their share in the profits
body distinctin law fromits members. of the family
Transferof | Asharein a partnership cannotbe In a company a shareholder may transfer his Calling for A partner can bring a suit [ On the separation of the joint
shares transferred without the consent of all the shares, subject to the provisions contained in its accounts on against the firm for family, a member is not entitled to
partners. Articles. In the case of public limited companies closure accounts, provided he also | ask for account of the family
w hose shares are quoted on the stock seeks the dissolution of the | business.
exchange, the transfer is usually unrestricted. firm.
Management| In the absenceof an express agreement Members of a company are not entitled to take Governing Law A partnership is governed A Joint Hindu Family

business is governed by
the Hindu Law .

Registration

Registration is not compulsory in the case
of partnership.

A company cannot come into existence unless
it is registered under the Companies

Minor’s capacity

In a partnership, a minor
cannot become a partner,
though he can be admitted to
the benefits of partnership,
only with the consent of all
the partners.

In Hindu undivided family
business, a minor becomes a
member of the ancestral business
by the incidence of birth. He
does not have tow ait for attaining
majority .

membership

Companies Act, 2013, the number of
partners in any association shall not
exceed 100. How ever, the Rule given
under the Companies (Miscellaneous)
Rules, 2014 restrict the present limit to 50.

Act, 2013.
Winding up A partnership firmcan be dissolved at any A company, being a legal personis either wind
time if all the partners agree. up by the National Company Law Tribunal or its
name is struck of by the Registrarof Companies.
Number of According to section 464 of the A private company may have as many as 200

members but not less than tw o and a public
company may have any number of members but
not less than seven. A private Company can
also be formed by one person know nas one
person Company.

Continuity A firm subject to a contract A Joint Hindu family has the
betw een the partners gets continuity till it is divided. The
. status of Joint Hindu family is
insolvency of a partner. not thereby affected by the
death of amember
N BeRCIMe MbaTS In case of Partnership Members of HUF w ho

number of members
should not exceed 50.

carry on abusiness may
be unlimited in number.

Duration of
existence

Unless there is a contract to the contrary,
death, retirement or insolvency of a partner
results in the dissolution of the firm

A company enjoys a perpetual succession
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IMPORTANT DIFFERENCES
DIFFERENCES BETWEEN PARTNERSHIP & CLUB DIFFERENCES BETWEEN PARTNERSHIP & JOINT OWNERSHIP
Basis of Partnership Club Basis of Partnership Co-ow nership
Difference difference
Definition It is an association of persons formed | Aclub is an association of persons FEEE P?rtnership alw ays arises out Co-ow nership may arise either fror?
for earning profits from a business formed with the object not of earning © a_contract, SIS @ agreement or b_y th? operation o
carried on by all or any one of them | profit, but of promoting some beneficial implied. law , such as by inheritance.
acting for all. urposes such as improvement of
9 ﬁearla(h or providing rec?eation o i Implied A partner is the agent of the A co-ow neris not the
. agency other partners. agent of other co- ow ners.
i vl Egﬂzgn;a:tzglnganz gaggretgser;lpis a;ﬁ rljirrigg?s fzrmgrjnbzr glfut; Cahrfg i(s;alrlleo(i Nature of There is community of interest Co-ow nership does not
) interest w hich means that profits and necessarily involve sharing
agent for other partners. the agent of other members. hEses  mUsE Feve e e of profits and losses.
Interest Partner has interest in the A member of a club has no shared.
in the property of the firm. |n|tebrest in the property of the Transfer of A share in the partnership is A co - owner may transfer his
property s interest transferred only by the consent | interest or rights in the property
Dissolution A change in the partners of the A change in the membership of of other partners. without the consent of other co-
firm affect its existence. a club does not affect its OW ners.
existence.
DIFFERENCES BETWEEN PARTNERSHIP & JOINT OWNERSHIP
Basis of Partnership Association
< difference
‘0\\6 Meaning Partnership means and Association evolve out of social
‘é\\@ involves setting up relation of cause w here there is no necessarily
o agency between two or more motive to earn and share profits. The
o persons w ho have entered into intention is not to enter in a business
) a business for gains, with the | for gains.
NG intention to share the profits of
006‘Q such a business.
Examples Partnership to run a business Me_mbers of char_lta_ble society or
] religious association or an
and earn profit thereon. improvement scheme or building
corporation or a mutual insurance
society or a trade protection
association.
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THE LIMITED LIABILITY PARTNERSHIP ACT, 2008 (Chart 1.1)

INTRODUCTION

This Act extends to the whole of India

The Parliament passed the Limited Liability
Partnership Bill on 12th December, 2008 and the
President has assented the Bill on 7th January, 2009.
Contains 81 sections and 4 schedules

The First Schedule deals with mutual rights and
duties of partners, as well limited liability partnership
and its partners where there is absence of formal
agreement with respect to them.

The Second Schedule deals with conversion of a Firm
into LLP.

The Third Schedule deals with conversion of a
private company into LLP.

The Fourth Schedule deals with conversion of
unlisted public company into LLP.

MCA & ROC are entrusted with the task of
administrating the LLP Act, 2008.

The Indian Partnership Act, 1932 is not applicable to
LLPs.[Section 4]

DEFINITION & CONCEPT

— Section 2(1)(n) defines LLP as "limited liability

partnership means a partnership formed and
registered under this Act."

Section 3 gives a comprehensive definition of an
LLP giving its main essentials as ‘A limited
liability partnership is a body corporate, which is
an artificial person, havinga separate legal entity,
with a perpetual succession,a common sealand
carryinglimited liability’.

LLPis a new form of business entity that enables
professional expertise and entre preneurial
initiative to combine, organize and operate in an
innovative and efficientmanner.

Initiated as an alternative to the ' traditional
partnership firm' on the one hand, where partners
are exposed to unlimited personal liability, and
'incorporated company' on the other, which is

burdened with statute based governance structure.

Not only gives the benefits of limited liability at
low compliance costbutallows its partners the
flexibility of organisingtheir internal structure as
a traditional partnership.

Since LLP contains elements of both ‘a corporate
structure” as well as ‘a partnership firm structure’.LLP
is called a hybrid between a company and a
partnership.

1.LLP is a body corporate:

— Section 3 of LLP Act providesthat a LLP is a body
corporate formed and incorporated under this Act and is a
legal entity separate from that of its partners.

— An LLP is formed by the registration of an incorporation
document with the RoC of the State in which the
registered office of the LLP is to be situated.

2.Perpetual Succession:
— 'Death, insanity, retirement or insolvency of partners has

no impact on the existence of LLP. Partners may come
and go but the LLP can go on forever.

3.Separate Legal Entity:

— . The LLPis a separatelegal entity, is liable to the full
extent of its assets butliability of the partners is limited
to their agreed contribution in the LLP.

— It is capable of enteringinto contracts and holding
propertyin its own name.

— It cansue and be sued in its own name by its partners
as well as outsiders

4.Mutual Agency:

— All partners will be the agents of the LLP alone. No
one partner can bind the other partner by his acts.

5.LLP Agreement:

— Mutualrights and duties of the partners withina LLP
are governed by an agreement between the partners.

— In the absence of any such agreement, the mutual
rights and duties shall be governed by the provisions
of the LLP Act, 2008.

6. Artificial Legal Person:

— A LLPis an artificial legal person because itis created
by alegal process and is clothed with all rights of an
individual.

— A LLPis invisible, intangible, immortal (it can be
dissolved by law alone) but not fictitious because it
really exists.

SALIENT FEATURES OF LLP

Compiled By:CA Sahil Grover

7.Common Seal:

— A LLPbeing an artificial person canact through its partners
and designated partners.

— LLPmay have a common seal, if it decides to have one
[Section 14(c)].[not mandatory]

— It shall remain under the custody of some responsible
official and it shall be affixed in the presence of atleast2
designated partners of the LLP.

8.Limited Liability:

— Every partnerof a LLPis, for the purpose of the business of
LLP, the agentof the LLP, but not of other partners
(Section. 26).

— Theliability of the partners will be limited to their agreed|
contribution in the LLP exceptin case of unauthorized
acts, fraud and negligence

9. Management of Business:

— Thepartners in the LLP are entitled to manage the
business of LLP.

— But only the designated partners are responsible forlegal

compliances.
Minimum and Maximumnumber of Partners:
Every LLP shall have leasttwo partners and shallalso have
atleast2 individuals as designated partners, of whom at
leastone shall be residentin India. Thereis no maximum
limit on the partnersin LLP.
11. Business for Profit Only:
The essential requirement for forming LLPis carryingon a
lawful business with a view to earn profit. Thus LLP
cannotbe formed for charitable or non-economic purpose.
12. Foreign LLPs:

— Section 2(1)(m) defines foreign limited liability partnership
“as alimited liability partnership formed, incorporated, or
registered outside India which establisheda place of
business within India”.

— Foreign LLP can become a partnerin an Indian LLP.

10.

ADVANTAGES OF LLP

c) Itis easy toform
d) InLLP form, all partners enjoy limited liability
e) Flexible capital structure is there in this form

f) Itis easy to dissolve

a) LLP is organized and operates on the basis of an agreement.
b) It provides flexibility without imposing detailed legal and procedural requirements
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THE LIMITED LIABILITY PARTNERSHIP ACT, 2008 (Chart 1.2)

\

SECTION 3. LIMITED LIABILITY PARTNERSHIP TO BE
BODY CORPORATE.

SECTION 11: INCORPORATION DOCUMENT

1. A limited liability partnership is a body corporate formed and
incorporated under this Act and is a legal entity separate from
that of its partners.

2. A limited liability partnership shall have perpetual succession.

3. Any change in the partners of a limited liability partnership
shall not affect the existence, rights or liabilities of the limited
liability partnership.

SECTION 4: NON-APPLICABILITY OF THE INDIAN
PARTNERSHIP ACT. 1932

Save as otherwise provided, the provisions of the Indian Partnership
Act, 1932 shall not apply to a limited liability partnership.

SECTION 5: PARTNERS

Any individual or body corporate may be a partner in a LLP.
However, an individual shall not be capable of becoming a partner
of aLLP, if —
a) he has been found to be of unsound mind by a Court of
competent jurisdiction and the finding is in force;
b) heis an undischarged insolvent; or
c¢) he has applied to be adjudicated as an insolvent and his
application is pending.

SECTION 6: MINIMUM NUMBER OF PARTNERS

i. Every LLP shall have at least 2 partners.

ii. If at any time the number of partners of a LLP is reduced below
two and the LLP carries on business for more than 6 months
while the number is so reduced, the person, who is the only
partner of the LLP during the time that it so carries on business
after those 6 months and has the knowledge of the fact that it is
carrying on business with him alone, shall be liable personally
for the obligations of the LLP incurred during that period

SECTION 7: DESIGNATED PARTNERS

1. Every LLP shall have at least 2 designated partners who are
individuals and at least one of them shall be a resident in India.

Provided that in case of a LLP in which all the partners are bodies
corporate or in which one or more partners are individuals and
bodies corporate, at least 2 individuals who are partners of such
LLP or nominees of such bodies corporate shall act as designated
partners.

Explanation: Resident in India: For the purposes of this section,
the term “resident in India” means a person who has stayed in
India for a period of not less than 120 days during the financial

year.

:CA Sahil Grover
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1. For a LLP to be incorporated:

a) 2 or more persons associated for carrying on a lawful business
with a view to profit shall subscribe their names to an
incorporation document;

b) theincorporation document shall be filed in such manner and
with such fees, as may be prescribed with the Registrar of the
State in which the registered office of the LLP is to be situated;
and

c) Statement to be filed:

— there shall be filed along with the incorporation document, a
statement in the prescribed form,

— made by either an advocate, or a CS or a CA or a Cost
Accountant, who is engaged in the formation of the LLP and

— by any 1 who subscribed his name to the incorporation
document,

— that all the requirements of this Act and the rules made there
under have been complied with, in respect of incorporation and

matters precedent and incidental thereto. et
4 G10
2. The incorporation document shall — CA ganil Gt
a) bein aform as may be prescribed; -‘\edB‘J'
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b) state the name of the LLP;

c) state the proposed business of the LLP;

d) state the address of the registered office of the LLP;

e) state the name and address of each of the persons who are to be
partners of the LLP on incorporation;

f) state the name and address of the persons who are to be
designated partners of the LLP on incorporation;

g) contain such other information concerning the proposed LLP as
may be prescribed.

3.Punishment: If a person makes a statement as discussed above which
he—

a) knows to be false; or
b) does not believe to be true, shall be punishable
e with imprisonment for a term which may extend to 2 years and
o with fine which shall not be less than Rs. 10,000 but which may
extend to Rs.5 Lakhs

SECTION 13: REGISTERED
OFFICE OF LLP AND CHANGE
THEREIN

1. Every LLP shall have a registered

office to which all communications
and notices may be addressed and
where they shall be received.

. A document may be served on a
LLP or a partner or designated
partner thereof by sending it by
post under certificate of posting or
by registered post or by any other
manner, as may be prescribed, at
the registered office and any other
address specifically declared by
the LLP for the purpose in such
form and manner as may be
prescribed.

. A LLP may change the place of its
registered office and file the notice
of such change with the Registrar
in such form and manner and
subject to such conditions as may
be prescribed and any such change
shall take effect only upon such
filing.

.If default is made in complying
with the requirements of this
section, the LLP and its every
partner shall be liable to a penalty
of Rs.500 for each day during
which the default continues,
subject to a maximum of Rs.50,000
for the LLP and its every partner.

SECTION 14: EFFECT OF
REGISTRATION

SECTION 12: INCORPORATION BY REGISTRATION

. When the requirements imposed section 11 have been complied with

the Registrar shall retain the incorporation document & within 14 days
register the incorporation document; and give a certificate that the LLP
is incorporated by the name specified therein.

. The Registrar may accept the statement delivered under Sec 11(1)(c) as

sufficient evidence that the requirement imposed by clause (a) of that
sub-section has been complied with.

. The certificate issued shall be signed by the Registrar and

authenticated by his official seal.

. The certificate shall be conclusive evidence that the LLP is

incorporated by the name specified therein.

On registration, a LLP shall, by its
name, be capable of —

a) suing and being sued;

b) acquiring, owning, holding and
developing or disposing of
property, whether movable or
immovable, tangible or
intangible

¢) having a common seal, if it
decides to have one; and

d) doing and suffering such other
acts and things as bodies
corporate may lawfully do and
suffer




SECTION 15: NAME

1. Every LLP shall have either the words “limited liability partnership” or the
acronym LLP as the last words of its name.
2. No LLP shall be registered by a name which, in opinion of CG is —
a) undesirable; or
b) identical or too nearly resembles to that of any other LLP or a company or
a registered trade mark of any other person under the Trade Marks Act,
1999.

SECTION 16: RESERVATION OF NAME

1. A person may apply in such form and manner and accompanied by such fee as
may be prescribed to the Registrar for the reservation of a name set out in the
application as —

a) the name of a proposed LLP; or
b) the name to which a LLP proposes to change its name.

2. Upon receipt of an application under sub-section (1) and on payment of the
prescribed fee, the Registrar may, if he is satisfied, subject to the rules prescribed
by the CG in the matter, that the name to be reserved is not one which may be
rejected on any ground referred to in section 15(2), reserve the name for a period
of 3 months from the date of intimation bv the Registrar.

SECTION 17: CHANGE OF NAME OF LLP

1. Notwithstanding anything contained in sections 15 and 16, , if through
inadvertence or otherwise, a LLP, on its first registration or on its registration by
a new name, is registered by a name which is identical with or too nearly
resembles to—

(a) that of any other LLP or a company; or

(b) a registered trade mark of a proprietor under the Trade Marks Act, 1999, as is
likely to be mistaken for it,

then on an application of such LLP or proprietor or company, the CG may direct

such LLP to change its name or new name within a period of 3 months from the

date of issue of such direction

Provided that an application of the proprietor of the registered trademarks shall

be maintainable within a period of 3 years from the date of incorporation or

registration or change of name of the LLP under this Act

2. Where a LLP changes its name or obtains a new name under sub-section (1), it
shall within a period of 15 days from the date of such change, give notice of the
change to Registrar along with the order of the CG, who shall carry out necessary
changes in the certificate of incorporation and within 30 days of such change in
the certificate of incorporation, such LLP shall change its name in the LLP
agreement.

3. If the LLP is in default in complying with any direction given under sub-section
(1), the CG shall allot a new name to the LLP in such manner as may be
prescribed and the Registrar shall enter the new name in the register of LLPs in
place of the old name and issue a fresh certificate of incorporation with new
name, which the LLP shall use thereafter.

Provided that nothing in this sub-section shall prevent a LLP from subsequently
chaneging its name in accordance with the orovisions of Sec 16.

A

ELIGIBILITY TO BE PARTNERS (SEC
22)

On the incorporation of a LLP, the
persons who subscribed their names to
the incorporation document shall be its
partners and any other person may
become a partner of the LLP by and in
accordance with the LLP agreement.

RELATIONSHIP OF PARTNERS (SEC
23)

1. Save as otherwise provided by this Act,

the mutual rights and duties of the
partners of a LLP, and the mutual rights
and duties of a LLP and its partners,
shall be governed by the LLP agreement
between the partners, or between the
LLP and its partners.

. The LLP agreement and changes, if any,
made therein shall be filed with the
Registrar in prescribed form
accompanied by prescribed fee.

. An agreement in writing made before
the incorporation of a LLP between the
persons who subscribe their names to
the incorporation document may impose
obligations on the LLP, provided such
agreement is ratified by all the partners
after the incorporation of the LLP.

. In the absence of agreement as to any
matter, the mutual rights and duties of
the partners and the mutual rights and
duties of the LLP and the partners shall
be determined by the provisions
relating to that matter as are set-out in
the First Schedule.

AND ATIO
CESSATION OF PARTNERSHIP INTEREST (SECTION 24)

. A person may cease to be a partner of a LLP

- in accordance with agreement with the other partners or,

- in the absence of agreement with the other partners as to
cessation of being a partner, by giving a notice in writing of not
less than 30 days to the other partners of his intention to resign
as partner.

. Person shall cease to be a partner of a LLP—

a) on his death or dissolution of the LLP; or

b) if he is declared to be of unsound mind by a competent
court; or

c) if he has applied to be adjudged as an insolvent or declared
as an insolvent.

. After cessation the former partner is to be regarded (in relation

to any person dealing with the LLP) as still being a partner of the
LLP unless —
a) the person has notice that the former partner has ceased to
be a partner of the LLP; or
b) notice that the former partner has ceased to be a partner of
the LLP has been delivered to the Registrar.

. The cessation of a partner from the LLP does not by itself

discharge the partner from any obligation to the LLP or to the
other partners or to any other person which he incurred while
being a partner.

. Where a partner of a LLP ceases to be a partner, unless otherwise

provided in the LLP agreement, the former partner or a person
entitled to his share in consequence of the death or insolvency of
the former partner, shall be entitled to receive from the LLP —
a) an amount equal to the capital contribution of the former
partner actually made to the LLP; and
b) his right to share in the accumulated profits of the LLP, after
the deduction of accumulated losses of the LLP, determined
as at the date the former partner ceased to be a partner.

. A former partner or a person entitled to his share in consequence

of the death or insolvency of the former partner shall not have
any right to interfere in the management of the LLP.

STEPS TO INCORPORATE LLP

i. Name reservation: The first step to incorporate LLP is reservation of name of
LLP. Applicant has to file e-Form 1, for ascertaining availability and reservation
of the name of a LLP business.

ii. Incorporate LLP: After reserving a name, user has to file e-Form 2 for
incorporating a LLP. e-Form 2 contains the details of LLP proposed to be
incorporated, partners’/ designated partners’ details and consent of the
partners/designated partners to act as partners/ designated partners.

iii. LLP Agreement: Execution of LLP Agreement is mandatory as per Section 23
of the Act. LLP Agreement is required to be filed with the registrar in e- Form 3
within 30 days of incorporation of LLP.

REGISTRATION OF CHANGES IN PARTNERS (SECTION 25)
Every partner shall inform the LLP of any change in his name or address within 15 days of such change.

- A LLP shall—

a) where a person becomes or ceases to be a partner, file a notice with the Registrar within 30 days &

b) where any change in name or address of partner, file a notice with Registrar within 30 days of change

Notice filed with the Registrar shall be in prescribed form , signed by the designated partner of the LLP and
authenticated in manner prescribed; & if it relates to an incoming partner, shall contain a statement by
such partner that he consents to becoming a partner, signed by him & authenticated in the manner

prescribed.
shall be liable to a penalty of Rs.10,000.

penalty of Rs.10,000.

If the LLP contravenes the provisions of sub-section (2), the LLP and every designated partner of the LLP

If contravention referred to in sub-section (1) is made by any partner such partner shall be liable to a

Any person who ceases to be a partner of a LLP may himself file with the Registrar the notice referred to in

sub section (3) if he has reasonable cause to believe that the LLP may not file the notice with the Registrar
and in case of any such notice filed by a partner, the Registrar shall obtain a confirmation to this effect from
the LLP unless the LLP has also filed such notice.

However, where no confirmation is given by the LLP within 15 days, the registrar shall register the notice
made bv a person ceasing to be a partner under this section.
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EXTENT AND LIMITATION OF LIABILITY OF LLP AND PARTNER

PARTNER AS AGENT (SECTION 26):

Every partner of a LLP is, for the purpose of the
business of the LLP, the agent of the LLP, but
not of other partners.

EXTENT OF LIABILITY OF LLP (SEC 27)

1. A LLP is not bound by anything done by a
partner in dealing with a person if —

a) the partner in fact has no authority to act
for the LLP in doing a particular act; and

b) the person knows that he has no authority
or does not know or believe him to be a
partner of the LLP.

2. The LLP is liable if a partner of a LLP is liable
to any person as a result of a wrongful act or
omission on his part in the course of the
business of the LLP or with its authority

3. An obligation of the LLP whether arising in
contract or otherwise, shall be solely the
obligation of the LLP.

4. The liabilities of the LLP shall be met out of
the property of the LLP.

EXTENT OF LIABILITY OF PARTNER (SECTION
28)

1. A partner is not personally liable, directly or
indirectly for an obligation referred to in sub-
section (3) of section 27 solely by reason of
being a partner of the LLP.

2. The provisions of sub-section (3) of section 27
and sub-section (1) of this section shall not
affect the personal liability of a partner for his
own wrongful act or omission, but a partner
shall not be personally liable for the wrongful
act or omission of any other partner of the LLP.

HOLDING OUT (SECTION 29)

— Any person ,who by words spoken/written or
by conduct, represents himself, or knowingly
permits himself to be represented to be a
partner in a LLP is liable to any person who
has on the faith of any such representation
given credit to the LLP.

— However, where any credit is received by the
LLP as a result of such representation, the LLP
shall, without prejudice to the liability of the
person so representing himself or represented
to be a partner, be liable to the extent of credit
received by it or any financial benefit derived
thereon.

— Where after a partner’s death the buss. is
continued in the same LLP name, the
continued use of that name or of the deceased
partner’s name as a part thereof shall not of
itself make his legal representative or his
estate liable for any act of the LLP done after
his death.

UNLIMITED LIABILITY IN CASE OF FRAUD
(SECTION 30)

1. In case of fraud:
— In the event of an act carried out by a LLP, or any

of its partners, with intent to defraud creditors of
the LLP or any other person, or for any fraudulent
purpose, the liability of the LLP and partners who
acted with intent to defraud creditors or for any
fraudulent purpose shall be unlimited for all or
any of the debts or other liabilities of the LLP.
However, in case any such act is carried out by a
partner, the LLP is liable to the same extent as the
partner unless it is established by the LLP that
such act was without the knowledge or the
authority of the LLP.

. Punishment: Where any business is carried on

with such intent or for such purpose as mentioned
in sub-section (1), every person who was
knowingly a party to the carrying on of the
business in the manner aforesaid shall be
punishable with imprisonment for a term which
may extend to 5 years and with fine which shall
not be less than Rs.50,000 but which may extend to
Rs. 5 Lakhs.

. Where a LLP or any partner or designated partner

or employee of such LLP has conducted the affairs
of the LLP in a fraudulent manner then without
prejudice to any criminal proceedings which may
arise under any law for the time being in force, the
LLP and any such partner or designated partner or
employee shall be liable to pay compensation to
any person who has suffered any loss or damage
by reason of such conduct.
Provided that such LLP shall not be liable if any
such partner or designated partner or employee
has acted fraudulently without knowledge of the
LLP.

WHISTLE BLOWING (SECTION 31)

1. The Court or Tribunal may reduce or waive any

penalty leviable against any partner or employee of
a LLP, if it is satisfied that—
¢ such partner or employee of a LLP has provided
useful information during investigation of such
LLP; or
e when any information given by any partner or
employee (Whether or not during investigation)
leads to LLP or any partner or employee of such
LLP being convicted under this Act or any other
Act.

. No partner or employee of any LLP may be

discharged, demoted, suspended, threatened,
harassed or in any other manner discriminated
against the terms and conditions of his LLP or
employment merely because of his providing
information or causing information to be provided
pursuant to sub-section (1).

MAINTENANCE OF BOOKS OF
ACCOUNT, OTHER RECORDS AND
AUDIT, ETC. (SECTION 34)

. Proper Books of account:

The LLP shall maintain such proper
books of account as may be prescribed
relating to its affairs for each year of its
existence on cash basis or accrual basis
and according to double entry system of
accounting and shall maintain the same
at its registered office for such period as
may be prescribed.

. Statement of Account & Solvency:

Every LLP shall, within a period of 6
months from the end of each financial
year, prepare a Statement of Account and
Solvency for the said financial year as at
the last day of the said FY in such form
as may be prescribed, and such
statement shall be signed by the
designated partners of the LLP.

. Every LLP shall file within the

prescribed time, the Statement of
Account and Solvency prepared
pursuant to subsection (2) with the
Registrar every year in such form and
manner and accompanied by such fees as
may be prescribed.

. Audit of Accounts: The accounts of LLP

shall be audited in accordance with such
rules as may be prescribed. However, the
CG may, by notification in the Official
Gazette, exempt any class or classes of
LLP from the requirements of this sub-
section.

. Any LLP which fails to comply with the

provisions of this sub section (3),such
LLP shall be liable to penalty of Rs 100
for each day during which failure
continues subject to max of Rs.1L for
LLP and Rs.50000 for every designated

partner.

. Any LLP which fails to comply with the

provisions of sub-section (1), sub-section
(2) and sub-section (4), such LLP shall be
punishable with fine which shall not be
less than Rs.25000, but may extend to
Rs.5L and every designated partner shall
be punishable with fine which shall not be
less than Rs.10,000, but may extend to
Rs.1 Lakh.

FINANCIAL DISCLOSURES

ACCOUNTING AND
AUDITING STANDARDS
(SECTION 34A)

The CG may, in consultation
with the National Financial
Reporting Authority
constituted u/s 132 of the
Companies Act, 2013 -
(a) prescribe the standards of
accounting; and
(b) prescribe the standards of
auditing, as recommended by
the ICAI constituted u/s 3 of
the Chartered Accountants Act,
1949 for a class /classes of LLPs.

ANNUAL RETURN
(SECTION 35)

1. Every LLP shall file an annual

return duly authenticated
with the Registrar within 60
days of closure of its financial
year in such form and manner
and accompanied by such fee
as may be prescribed.

.If any LLP fails to file its
annual return under
subsection (1) before the
expiry of the period specified
therein, such LLP and its
designated partners shall be
liable to a penalty of Rs.100
for each day during which
such failure continues, subject
to a maximum of Rs.1L for the
LLP and Rs.50,000 for
designated partners.

INSPECTION OF
DOCUMENTS KEPT BY
REGISTRAR (SEC 36)

The incorporation document,
names of partners and changes,
if any, made therein, Statement
of Account and Solvency and
annual return filed by each
limited liability partnership
with the Registrar shall be
available for inspection by any
person in such manner and on
payment of such fee as may be
prescribed.
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CONVERSION INTO LLP

CONVERSION FROM FIRM INTO LLP (SEC 55)

A firm may convert into a LLP in accordance with the provisions of this

Chapter and the Second Schedule

CONVERSION FROM PRIVATE COMPANY INTO LLP (SEC 56)

A private company may convertinto a LLP in accordance with the provisions of|

this Chapter and the Third Schedule.

CONVERSION FROM UNLISTED PUBLIC COMPANY INTO LLP (SEC 57)

An unlisted public company may convertinto a LLP in accordance with the
provisions of this Chapter and the Fourth Schedule.

WINDING UP AND
DISSOLUTION
T —————,

WINDING UP AND

DISSOLUTION (SEC 63)
The winding up of a LLP may be

MISCELLANEOUS

BUSINESS TRANSACTIONS OF PARTNER WITH LLP (SECTION 66)

A partner may lend money to and transact other business with the LLP
and has the same rights and obligations with

respect to the loan or other transactions as a person who is not a
partner.

either voluntary or by the Tribunal
and LLP, so wound up may be

dissolved.

CIRCUMSTANCES IN WHICH

REGISTRATION & EFFECT OF CONVERSION (SEC 58)

LLP MAY BEWOUND UP BY

REGISTRATION

1.TheRegistrar, on satisfying thata firm,
private company or an unlisted public
company, as thecasemay be, has
complied with the provisions of the
various Schedules, provisions of this Acf
and the rules made thereunder, register
the documents issue a certificate of
registration in such form as the Registrar
may determine stating that the LLPis, on|
and from the date specified in the
certificate, registered under this Act.

2.The LLP shall, within 15 days of the date
of registration, inform the concerned
Registrar of Firms or Registrar of
Companies, as the case may be, with
which it was registered under the
provisions of the Indian Partnership Act,
1932 or the Companies Act, 1956 (Now
Companies Act,2013) as the case may
aboutthe conversion and of the
particulars of the LLP in such form and
manner as may be prescribed.

3.Upon such conversion, the partners of
the firm, the shareholdersof private
company or unlisted public company, as
the casemay be, the LLP to which such
firm or such company has converted,
and the partners of the LLP shall be
bound by the provisions of the various
Schedules, as the case may be, applicable
to them.

b)

EFFECT OF REGISTRATION

Notwithstanding anything
contained in any otherlaw for
the time beingin force, on and
from the date of registration
specified in the certificate of
registration issued under the
various Schedule, as the case
may be, —

a) there shallbea LLP by the

name specified in the
certificate of registration
registered under this Act;
all tangible (movable or
immovable) and intangible
property vested in the firm
or the company, as the case
may be, all assets, interests,

rights, privileges, liabilities,

obligations relatingto the
firm or the company, as the
casemay be, and the whole
of the undertaking of the
firm or the company, as the
casemay be, shall be

transferred toand shall vest

in the limited liability

partnership without further

assurance,actordeed;and
the firm or the company, as
the case may be, shall be

TRIBUNAL (SEC 64)

A LLP may be wound up by the

Tribunal:

a) if the LLP decides that LLP be
wound up by the Tribunal;

b) if, for a period of more than
six months, the number of
partners of the LLP is reduced
below two;

c) if the LLPis unable to pay its
debts;

APPLICATION OF THE PROVISIONS OF THE COMPANIES ACT
(SECTION 67)

. The CG may, by notification in the Official Gazette, direct that any
of the provisions of the Companies Act, 2013 specified in the
notification shall apply to any LLP; or shall apply to any LLP with
such exception, modification and adaptation, as may be specified, in
the notification.

A copy of every notification proposed to be issued under sub-section
(1) shall be laid in draftbefore each House of Parliament, while it is
in session, for a total period of 30 days which may be comprised in
one session or in two or more successive sessions, and if, before the
expiry of the session immediately following the session or the
successive sessions aforesaid, both Houses agree in disapproving the
issue of the notification or both Houses agree in making any
modification in the notification, the notification shall not be issued
or, as the case may be, shall be issued only in such modified form as
may be agreed upon by both the Houses.

d) if the LLP has acted againstthe
interests of the sovereignty
and integrity of India, the
security of the State or public
order;

if the LLP has made a default
in filing with the Registrar the
Statement of Accountand
Solvency or annual return for
any5 consecutive financial
years; or

if the Tribunalis of the
opinion that it is just and
equitable thatthe LLP be
wound up.

f)

ELECTRONIC FILING OF DOCUMENTS (SECTION 68)
. Any document required to be filed, recorded or registered under this
Act may be filed, recorded or registered in such manner and subject
to such conditions as may be prescribed.
A copy of or an extract from any document electronically filed with
or submitted to the Registrar which is supplied or issued by the
Registrar and certified through affixing digital signature as per the
IT Act, 2000 to be a true copy of or extract from such document shall,
in any proceedings, be admissible in evidence as of equal validity
with the original document.

3. Any informationsupplied by the Registrar that is certified by the

Registrar through affixing digital signature to be

a true extract from any document filed with or submitted to the
Registrar shall, in any proceedings, be admissible in evidence and be|
presumed, unless evidence to the contrary is adduced, to be a true
extract from such document

RULES FOR WINDING UP AND

DISSOLUTION (SEC 65)
The CG may make rules for the
provisions in relation to winding
up and dissolution of LLP.

PAYMENT OF ADDITIONAL FEE (SEC 69)

Any document or return required to be filed or registered under this Act
with the Registrar, if, is not filed or registered in time provided therein,

may be filed or registered after that time, on payment of such additional
fee as may be prescribed in addition to any fee as is payable for filing of|

such document or return.

i deemed to be dissolved and
4.Upon SuCh.C(.)IIVEI'SIOII, on an'd from the removed from the records of et Provided that such document or return shall be filed after the due date
date of certificate of re':glstrahon, the the Registrar of Fi -\\G‘O of filing, without prejudice to any other action or liability under this Act|
effects of the conversion shall be such as & MEg R Oir T o ol

Provided further that a different fee or additional fee may be prescribed
for different classes of LLPs or for different documents or returns
required to be filed under this Act or rules made thereunder

Registrar of Companies, as
the casemay be.

specified in the various schedules, as the
case may be.
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IMPORTANT DEFINITIONS .
5
1. Body Corporate [(Sec 2(1)(d)]: It means a company as defined in section 2(20) of Companies Act, 2013 and includes — ) C,io
i. a LLP registered under this Act; %23\&\
ii. a LLP incorporated outside India; and o>
iii. a company incorporated outside India, 6%%'
but does not include — A
i. a corporation sole; CO&“Q
ii. a co-operative society registered under any law for the time being in force; and
iii. any other body corporate (not being a company as defined in section 2(20) of the Companies Act, 2013 or a LLP as defined in this Act), which the CG may, by notification in the OG specify in
this behalf.
2. Business [Sec 2(1)(e)]: “Business” includes every trade, profession, service and occupation except any activity which the CG may by notification exclude.
3. Designated Partner [Sec 2(1)(j)]: “Designated partner” means any partner designated as such pursuant to section 7.
4. Financial Year [Sec 2(1) (1)]: “Financial year”, in relation to a LLP, means the period from the 1st day of April of a year to the 31st day of March of the following year. However, in the case of a LLP
incorporated after the 30th day of September of a year, the financial year may end on the 31st day of March of the year next following that year.
5. Foreign LLP [Sec 2(1)(m)]: It means a LLP formed, incorporated or registered outside India which establishes a place of business within India.
6. Limited liability partnership [Sec 2(1)(n)]: Limited Liability Partnership means a partnership formed and registered under this Act.
7. Limited Liability partnership agreement [Sec 2(1)(0)]: It means any written agreement between the partners of the LLP or between the LLP and its partners which determines the mutual rights and
duties of the partners and their rights and duties in relation to that LLP.
8. Partner [Section 2(1)(q)]: Partner, in relation to a LLP, means any person who becomes a partner in the LLP in accordance with the LLP agreement.
9. Small LLP[Section 2(1)(ta)]: It means a limited liability partnership —

(i) the contribution of which, does not exceed 25 lakh rupees or such higher amount, not exceeding 5 crore rupees, as may be prescribed; and
(ii) the turnover of which, as per the Statement of Accounts and Solvency for the immediately preceding financial year, does not exceed 40 lakh rupees or such higher amount, not exceeding 50
crore rupees, as may be prescribed; or

(iii) which meets such other requirements as may be prescribed, and fulfils such terms and conditions as may be prescribed

DIFFERENCES BETWEEN LLP & PARTNERSHIP FIRM

DIFFERENCES BETWEEN LLP & COMPANY

Basis LLP Partnership Firm Basis LLP LLC
1. | Regulating| The Limited Liability Partnership The Indian Partnership Act, 1932. Regulating Act The LLP Act, 2008. The Companies Act, 2013.

Act Act, 2008.
2. Body It is a body corporate. It is not a body corporate. Members The persons who contribute | The persons who invest the money in

S = = = - /Partners to LLP are known as partners | the shares are known as members of

eparate It is a legal entity separate from It is a group of persons with of the LLP. the company.
legalentity | its members. no separate legal entity.
. = = Internal governance| The internal governance The internal governance structure of

4. | Creation It is created by a legal process It is created by an

called registration under the LLP
Act, 2008.

agreement between the partners.

structure

structure of a LLP is
governed by agreement
between the partners.

a company is regulated by statute
(i.e., Companies Act,2013).

5. | Registration|

Registration is mandatory. LLP
can sue and be sued inits own

Registration is voluntary. Only
the registered partnership firm

Name

Name of the LLP to contain
the word “Limited Liability

Name of the public company to
contain the word “limited” and

MV, can sue the third parties. partnership” or “LLP” as | Private company to contain the word
6. | Perpetual The death, insanity, retirement or | Thedeath, insanity suffix. Private limited” as suffix.
succession | insolvency ° L the. partner(s) does | retirement or insolvency of the Minimum no. of Minimum 2  designated | Private Co. - 2 directors Public Co. - 3
not affect its existence of LLP. | pariner(s) may affect its existence. directors/ partners. directors
Mem})ers may join or leave but | 1 1a9 no perpetual succession. ]
its existence continues forever. designated partners
7. INETATE LBYiEE o.f t.he LL.P t.o. EmAl G No guidelines. The partners Liability of Limited to the extent of | Limited to the amount unpaid on the
word limited liability partners can.have.any name as per partners/members | agreed contribution except | shares held by them.
(LLP) as suffix. their choice. i e Gl ] il
8 Mutual Each partner can bind the LLP by | Each partner can bind the Number of Minimum - 2 members Private company: Minimum - 2
agency his own acts but not the other | firm as well as other members/ Partners | Maximum - No such limit members, Maximum - 200 members

partners

partners by his own acts

9 | Liability

Liability of each partner limited
to the extent to agreed
contribution except in case of
willful fraud.

Liability of each partner is
unlimited.

on the members in the Act.
The members of the LLP
can be individuals/or body
corporate through the
nominees

Public company: Minimum - 7 members,
Maximum - No such limit on the
members.

Members can be organizations, trusts,
another business form or individuals.
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INTRODUCTION ESSENTIAL ELEMENTS OF CONTRACT OF SALE OF GOODS
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THE SALES OF GOODS ACT, 1930 (Chart 1.1)

\V/

This Act extends to the

whole of India exceptthe
State of J&K

Came into force on the
1st July 1930

Contains 66 sections
Earlier part of Contract

Act. Sections 76-123
(ChapterVII) were
repealed and reenacted
as Sales of Goods
Act, 1930

Provisions of Indian
Contract Act shall Apply

Sec 2(15): Expressions used
but not defined in this Act
and defined in the Indian
Contract Act, 1872, shall
have the meanings assigned
to them in that Act.

Section 3: The unrepealed
provisions of the Indian
Contract Act, 1872, save in
so far as they are
inconsistent with the express
provisions of this Act, shall
continue to apply to
contracts for the sale of
goods.

CONTRACT OF SALE

[SECTION 4(1)]

— a contract whereby the
seller

— transfers or agrees to
transfer

— the property in goods

— to the buyer

— for a price.

o (;\O
e

&

1. Two parties:

— There must be two distinct parties to a contract of sale, viz., a buyer and a

seller, as a person cannot buy his own goods.
2. Transfer of property:

— Property' here means 'ownership'.

— To constitute a contract of sale the seller must either transfer or agree to
transfer the property in the goods to the buyer.

— A mere transfer of possession of the goods cannot be termed as sale

— Property: The term 'property,' as used in the Sale of Goods Act, means
'general property' in goods as distinguished from 'special property' [Sec.
2(11)].

3. Goods:

— Subject-matter of the contract of sale must be 'goods'.
GOODS: [Sec 2(7)] L

- “good kind of movabl el RO

goods means every kind of movable property co® PX\&\’

— other than C,Pvg

— actionable claims and money;

— and includes
o stock and shares,

o growing crops, grass, &
o things attached to or forming part of the land which are agreed to be
severed before sale or under the contract of sale.

— Goodwill, trademarks, copyrights, patent rights, water, gas, electricity, are
all regarded as goods.

— Money' means current money. Old and rare coins, however, may be treated
as goods and sold as such.

— 'Actionable claims' means claims which can be enforced by a legal action
or a suit, e.g., a book debt (i.e., a debt evidenced by an entry by the
creditor in his Account Book)

4. Price:

— Consideration for a contract of sale must be money consideration
called the 'price.' Price means the money consideration for a sale of
goods. [Section 2(10)].

— If goods are sold or exchanged for other goods, the transaction is
barter, governed by the Transfer of Property Act and not a sale of
goods under this Act. But if goods are sold partly for goods and partly
for money, the contract is one of sale.

5. Includes both a 'sale' and 'an agreement to sell.” [A contract of sale may
be absolute or conditional.[(Sec 4(2)]
The term 'contract of sale' is a generic term and includes both a 'sale' and

an 'agreement to sell’. Section 4(2) states that a contract of sale can be
absolute or conditional.
6. Other essentials of a contract:

All other essential elements of a valid contract must be present in the
contract of sale, e.g. competency of parties, legality of object and
consideration etc.

SALE AND AGREEMENT TO SELL (SECTION 4)

The term 'contract of sale' is a generic term and includes both a 'sale'
and an 'agreement to sell'. Section 4(2) states that a contract of sale
can be absolute or conditional.

SALE:

— Where under a contract of sale the property in the goods is
immediately transferred at the time of making the contract from
the seller to the buyer, the contract is called a 'sale' [Sec. 4(3)].

— It refers to an 'absolute sale', e.g., an outright sale on a counter in a
shop.

AGREEMENT TO SELL:

— Where under a contract of sale the transfer of property in the goods
is to take place at a future time or subject to some condition
thereafter to be fulfilled, the contract is called 'an agreement to
sell' [Sec. 4(3)].

— It is an executory contract and refers to a conditional sale.

WHEN AGREEMENT TO SELL BECOMES SALE [SEC. 4 (4)]:
'An agreement to sell' becomes a 'sale' when

o the time elapses or

o the conditions are fulfilled subject to which the property in the

goods is to be transferred
CONTRACT OF SALE HOW MADE (SECTION 5)

1) A contract of sale is made by an offer to buy or sell goods for a
price and the acceptance of such offer.

The contract may provide for the immediate delivery of the goods
or immediate payment of the price or both, or for the delivery or
payment by instalments, or that the delivery or payment or both
shall be postponed.

2) Subject to the provisions of any law for the time being in force, a
contract of sale may be made in writing or by word of mouth, or
partly in writing and partly by word of mouth or may be implied
from the conduct of the parties.

EXISTING OR FUTURE GOODS (SECTION 6):

1) The goods which form the subject of a contract of sale may be
either existing goods, owned or possessed by the seller, or future
goods.

2) There may be a contract for the sale of goods the acquisition of
which by the seller depends upon a contingency which may or
may not happen.

3) Where by a contract of sale the seller purports to effect a present
sale of future goods, the contract operates as an agreement to sell

the goods.
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CLASSIFICATION OF GOODS

EFFECT OF PERISHING OF GOODS [SEC 7 & 8]

V Vv
I L
EXISTING GOODS FUTURE GOODS CONTINGENT GOODS
Goods as are in existence at the time of the [SEC 2(0)] [SEC 6(2)]
contract of sale, i.e., those owned or possessed |- Goods to be - Goods, the acquisition of
by the seller at the time of contract of sale. manufactured, which by the seller depends
roduced or i

T'he existing goods may be of following Ecquire d by the j(})’:trilni; E?;,ertam
kinds: seller after the -They are a type of future

SPECIFIC GOODS making of the goods and therefore a
- Goods identified and agreed upon at the contract of sale. e o e csla et

- These goods may contingent

time a contract of sale is made [Section 2(14)]

- Example: ‘A’ had five cars of different
models. He agreed to sell his ‘Fiat car to ‘B’
and ‘B agreed to purchase the same car. In
this case, the sale is for specific goods as the
car has been identified and agreed at the time
of the contract of sale.

ASCERTAINED GOODS
- Goods which are identified in accordance
with the agreement after the contract of sale
is made.
- When from a lot or out of large quantity of

unascertained goods, the number or quantity|

be either not yet
in existence or be
in existence but
not yet acquired
by the seller.

- Contract for the
sale of future
goods is always an
agreement to sell.

Example: T agrees to
sell to S all the
oranges which will
be produced in his

contracted for is identified, such identified
goods are called ascertained goods.

- Term is not defined in the Act but has been
judicially interpreted. In actual practice the
term “ascertained goods’ is used in the same
sense as ‘specific goods.’

- Example: A wholesaler of cotton has 100 bales

in his godown. He agrees to sell 50 bales and
these bales were selected and set aside. On
selection the goods becomes ascertained

UNASCERTAINED GOODS

- Goods which are not specifically identified
or ascertained at the time of making of the
contract. They are indicated or defined only
by description or sample.

- Example: If A agrees to sell to B one packet of
salt out of the lot of one hundred packets
lying in his shop, it is a sale of unascertained
goods because it is not known which packet
is to be delivered. As soon as a particular
packet is separated from the lot, it becomes
ascertained or specific goods.

garden this year. It is
contract of sale of
future goods,
amounting to ‘an
agreement to sell.”

&5
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- Money
consideration for a
sale of goods is
known as 'price’
[Sec. 2(10)].

- Essential element in
every contract of
sale of goods, no
valid sale can take
place without a
price.

- Paid or promised to
be paid in legal
tender money

goods also operates as 'an
agreement to sell'

- A contract of sale of
contingent goods is
enforceable only if the
event on the happening of
which the performance of
the contract is dependent
happens, otherwise the
contract become void.

Example: X agrees to sell to
Y 25 bales of Egyptian
cotton, provided the ship
which is bringing them
reaches the port safely. It is
a contract for the sale of
contingent goods. If the ship
is sunk, the contract
becomes void and the seller
is not liable

by the government.

- Under these Sections the word 'perishing' means not only physical destruction of
the goods but it also covers damage to goods so that the goods have ceased to
exist in the commercial sense, i.e., their merchantable character as such has been
lost, loss of goods by theft or where the goods have been lawfully requisitioned

- Only the perishing of specific and ascertained goods affects a contract of sale.

- Where unascertained goods form the subject-matter of a contract of sale, their
perishing does not affect the contract and the seller is bound to supply the goods
from wherever he likes, otherwise be liable for breach of contract.

- Where there is a contract for the sale

- This provision is based either on the

provided by the contract.

the parties.

the order,]

MODES OF FIXING THE PRICE (SECTION 9)

1. It may be expressly fixed by the contract itself.
2. It may be fixed in accordance with an agreed manner

3. It may be determined by the course of dealings between

[For eg., if the buyer has been previously paying to
particular seller the price prevailing on the date of placing|

4. If the price is not capable of being determined in
accordance with any of the above modes, the buyer is
bound to pay to the seller a 'reasonable price.’

[What is a reasonable price is a question of fact dependent
on the circumstances of each particular case.]

Perishing of specific goods at/before
making of the contract (Sec. 7)

of specific goods, the contract is void
if the goods without the knowledge of
the seller have, at the time when the
contract was made, perished or

become so damaged as no longer to
answer to their description contract.

ground of mutual mistake as to a
matter of fact essential to the
agreement, or on the ground of
impossibility of performance, both of
which render an agreement void ab-
initio.
Example: A agrees to sell to B a
certain horse. It turns out that the
horse was dead at the time of bargain,
though neither party was aware of the

PRICE

for them

fact. The agreement is void

AGREEMENT TO SELL AT VALUATION (SEC 10)

-Sec 10 provides for the determination of price by a
third party.

-Where there is an agreement to sell goods on the
terms that price has to be fixed by the third party &
he either does not or cannot make such valuation, the|
agreement will be void.

-In case the third party is prevented by the default of
either party from fixing the price, the party at fault
will be liable to the damages to the other party who
is not at fault.

-However, a buyer who has received and
appropriated the goods must pay a reasonable price

Perishing of specific goods before sale
but after agreement to sell (Sec. 8)

Where there is an agreement to sell
specific goods, and subsequently the
goods, without any fault on the part of
the seller or buyer, perish before the risk
passes to the buyer, the agreement is
thereby avoided, i.e., the contract of
sale becomes void, and both parties are
excused from performance of the
contract.
If fault of either party causes the
destruction of the goods, then the party
in default is liable for non-delivery or to
pay for the goods, as the case may be

Example: A buyer took a horse on a trial
for 8 days on condition that if found
suitable for his purpose the bargain
would become absolute. The horse died
on the 3rd day without any fault of either
party. Held, the contract, which was in the
form of an agreement to sell, becomes
void and the seller should bear the loss.

Compiled by: CA.SAHIL GROVER




THE SALES OF GOODS ACT, 1930 (Chart 1.3)

DOCUMENT OF TITLE | STIPULATIONS AS TO CONDITIONS & WARRANTIES
TO GOODS [Sec. 2(4)]. TIME [SEC 11]

DEFINITION [SEC 12] WHEN CONDITION TO BE

business as proof of the
possession or control of
goods, or authorizing or
purporting to authorize,
either by endorsement or by
delivery, the possessor of the
document to transfer or
receive goods thereby
represented is a document of
title to goods”.

A document of title is a proof
of the ownership of the
goods.

It authorizes its holder to
receive goods mentioned
therein or to further transfer
such right to another person
by proper endorsement or
delivery.

A document of title to goods
contains an undertaking on
the part of the issuing
authority to deliver the
goods to the holder thereof
unconditionally.

Examples:

Bill of lading, dock warrant,
warehouse keeper’s
certificate, wharfinger’s
certificate, railway
receipt

There is a difference
between a “document
showing title” and ‘document
of title’. A share certificate is
a ‘document showing title”
but not a document of title. It
merely shows that the person

named in the share certificate

is entitled to the share
represented by it, but it does
not allow that person to
transfer the share mentioned
therein by mere endorsement

on the back of the certificate
and the delivery of the
certificate.

the following two heads:

1) Stipulation relating to
time of delivery of
goods.

2) Stipulation relating to
time of payment of the
price.

As regards the time fixed for
the delivery of goods

-Time of delivery of goods is
usually held ‘to be of the
essence of the contract.”

-Thus if time is fixed for the
delivery of goods and the
seller makes a delay, the
contract is voidable at the
option of the buyer.

-In case of late delivery,
therefore, the buyer may
refuse to accept the delivery
and may put an end to the
contract.

As regards the time fixed for
the payment of the price

-The general rule is that
'time is not deemed to be of
the essence of the contract,’
unless a different intention
appears from the terms of
the contract (Sec. 11).

-Thus even if the price is not
paid as agreed, the seller
cannot avoid the contract on
that account. He has to
deliver the goods if the
buyer tenders the price
within reasonable time
before resale of the goods.

-The seller may, however,
claim compensation for the
loss occasioned to him by
the buyer's failure to pay on
the appointed day.

MR 15
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CONDITION DEFINED

A 'condition' is a stipulation essential to the main purpose of the contract, the breach
of which gives the aggrieved party a right to repudiate the contract itself [Sec. 12(2)].

WARRANTY DEFINED

A 'warranty' is a stipulation collateral to the main purpose of the contract, the breach
of which gives the aggrieved party a right to sue for damages only, and not to avoid
the contract itself [Sec. 12(3)]

A 'condition' forms the very basis of a contract of sale, the breach of which causes

irreparable damage to the aggrieved party so as to entitle him even to repudiate the
contract, whereas a 'warranty' is only of secondary importance, the breach of which
causes only such damage as can be compensated for by damages.

STIPULATION-CONDITION OR WARRANTY? @gg‘:&

-There is no hard and fast rule as to which stipulation is a condition and which one is
a warranty.

-Section 12(4) lays down to the same effect, thus, "whether a stipulation in a contract
of sale is a condition or a warranty depends in each case on the construction of the
contract. A stipulation may be a condition though called a warranty in the
contract."

-Thus the court is not to be guided by the terminology of the parties but has to look to
the intention of the parties by referring to the terms of the contract, its construction
and the surrounding circumstances
EXAMPLE: P goes to R, a horse dealer, and says, "I want a horse which can run at a
speed of 30 kilometers per hour." The horse dealer points out a particular horse and
says, "This will suit you." P buys the horse. Later on P finds that the horse can run only
at a speed of 20 kilometers per hour. There is a breach of condition, P can repudiate the
contract, return the horse to R and get back the price.

But if P says to R, "I want a good horse." R shows him a horse and says, "This is a good
horse and it can run at a speed of 30 kilometers per hour," and P buys the horse and
finds later on that it can run at a speed of 20 kilometers per hour only, there is a breach
of warranty because the stipulation made by the seller did not form the very basis of the
contract and was only subsidiary one. The seller gave the assurance about the running
speed of the horse of his own without being asked by the buyer hence it is only of
secondary importance.

y &0‘5' Q&(

- “Any document which is used | Stipulations as to time in a A stipulation in a contract of sale with reference to goods which are the subject thereof LRGN ID] 5 1 DV R NG
in the ordinary course of contract of sale fall under may be a condition or a warranty. [Section 12(1)] (SECTION 13)

(i) Where the buyer altogether

waives the performance of the
condition. A party may for his
own benefit, waive a
stipulation.

(ii) Where the buyer elects to treat

the breach of the conditions,
as one of a warranty. That is to
say, he may claim only
damages instead of
repudiating the contract.

qQ&Example: A agrees to supply B

10 bags of first quality sugar @
Rs.625 per bag but supplies
only second quality sugar, the
price of which is Rs.600 per
bag. There is a breach of
condition and the buyer can
reject the goods. But if the
buyer so elects, he may treat it
as a breach of warranty, accept
the second quality sugar and
claim damages @ Rs.25 per bag.

(iii) Where the contract is non-

severable and the buyer has
accepted either the whole
goods or any part thereof.

(iv) Where the fulfillment of any

condition or warranty is
excused by law by reason of
impossibility or otherwise.

DIFFERENCE BETWEEN CONDITIONS AND WARRANTIES

Point of differences Condition

Warranty

A condition is essential to the main
purpose of the contract.

Meaning
contract.

It is only collateral to the main purpose of the

Right in case of breach | The aggrieved party can repudiate the
contract or claim damages or both in the

case of breach of condition.

The aggrieved party can claim only damages in
case of breach of warranty.

Conversion of
stipulations

A breach of condition may be treated as a
breach of warranty

A breach of warranty cannot be treated as a
breach of condition.




THE SALES OF GOODS ACT, 1930 (Chart 1.4)

[IMPLIED CONDITIONS]

EXPRESS AND IMPLIED CONDITIONS AND WARRANTIES (SECTION 14-17)

Conditions’ and ‘Warranties’ may be either express or implied. Express conditions are those, which are agreed upon between the parties at the time of contract and are expressly provided in
the contract.- The implied conditions, on the other hand, are those, which are presumed by law to be present in the contract.

Following conditions are implied in a contract of sale of goods unless the circumstances of the contract show a different intention

Condition as to title [Section 14(a)]

In every contract of sale, unless there is an

agreement to the contrary, the first implied

condition on the part of the seller is that

a) In case of a sale, he has a right to sell
the goods, and

b) In the case of an agreement to sell, he
will have right to sell the goods at the
time when the property is to pass

15)

In simple words, the condition implied is | -

that the seller has the right to sell the

goods at the time when the property is to
ass.

As a result of this condition, if the seller's
title turns out to be defective the buyer is
entitled to reject the goods and to recover

his price.

Condition in a Sale by description
[Sec 15]

- Where there is a contract of sale of goods by
description, there is an implied condition that the
goods shall correspond with the description. (Sec

- The buyer is not bound to accept and pay for the

goods which are not in accordance with the

description of goods.

The Act, however, does not define ‘description’. Al

sale has been deemed to be by the description

a) where the class or kind to which the goods
belong has been specified, e.g., “Egyptian
cotton’, “basmati rice”, etc., and

b) where the goods have been described by
certain characteristics essential to their
identification, e.g., jute bales of specified
shipment, steel of specific dimension, etc.

conditions are:

quality;

sample.

in the goods.

Condition in a sale by sample (Sec. 17)

When under a contract of sale, goods are to be supplied
according to a sample agreed upon, the implied

i. that the bulk shall correspond with the sample in

ii.that the buyer shall have a reasonable opportunity of
comparing the bulk with the sample;
iii. that the goods shall be free from any defect,
rendering them unmerchantable, which would not =
be apparent on reasonable examination of the

In other words, there should not be any latent defect

If the defect is patent one, that is, easily discoverable
by the exercise of ordinary care, and the buyer takes
delivery after inspection, there is no breach of
implied condition and the buyer has no remedy.

Condition in a sale by sample
as well as by description
(Sec. 15)

- When goods are sold by sample
as well as by description, there is
an implied condition that the
bulk of the goods shall
correspond both with the sample
and with the description.

If the goods supplied correspond
only with the sample and not
with the description or vice versa,
the buyer is entitled to reject the
goods. The bulk of the goods
must correspond with both.

Ordinarily, in a contract of sale there is no implied condition or
warranty as to quality or fitness for any particular purpose of
goods supplied; the rule of law being 'Caveat Emptor', that is,
let the buyer beware.

But an implied condition is deemed to exist on the part of the

seller that the goods supplied shall be fit for the purpose for

which the buyer wants them, if the following conditions are
satisfied:

(i) The buyer, expressly or impliedly, should make known to
the seller the particular purpose for which the goods are
required;

(ii) The buyer should rely on the seller's skill or judgement; and

(iii) The goods sold must be of a description which the seller
deals in the ordinary course of his business, whether he be
the manufacturer or not

The purpose need not be told expressly if the goods are fit for
one particular purpose only or if the nature of the goods itself
tells the purpose by implication. In such cases the purpose is
deemed to be made known to the seller impliedly.

Sale under patent or trade name: Proviso to Section 16 (1) lays
down that in the case of a contract for the sale of a specified
article under its patent or other trade name, there is no implied
condition as to its fitness for any particular purpose.

Condition as to fitness or quality [Sec. 16 (1)] Condition as to merchantability [Sec. 16(2)] Condition as to wholesomeness

Section 16(2) lays down another implied condition in such cases,
that is, that the goods should be of 'merchantable quality. “This
condition is implied only where the sale is by description.

For making this condition applicable, not only that the sale must
be by description, but the following conditions must also be
satisfied:

(i) The seller should be a dealer in goods of that description,
whether he be the manufacturer or not; and

(ii) The buyer must not have any opportunity of examining the
goods or there must be some latent defect in the goods which
would not be apparent on reasonable examination of the
same.

Merchantable Quality:

The phrase 'merchantable quality' means that the goods are of
such quality and in such condition that a reasonable man,
acting reasonably, would accept them under the circumstances
of the case in performance of his offer to buy those goods,
whether he buys them for his own use or to sell again.

Stated briefly, in order to be ' merchantable' the goods must be
such as are reasonably saleable under the description by which
they are known in the market.

This condition is implied only in a contract of sale of
eatables & provisions.

In such cases the goods supplied must not only
answer to description and be merchantable but must
also be wholesome, i.e., free from any defect which
render them unfit for human consumption.




IMPLIED WARRANTIES

THE SALES OF GOODS ACT, 1930 (Chart 1.5)

It is a warranty which the law implies into
the contract of sale. In other words, it is the
stipulation which has not been included in
the contract of sale in express words. But the
law presumes that the parties have
incorporated it into their contract. Implied
warranties are read into every contract of sale
unless they are expressly excluded by the
express agreement of the parties.

Sections 14 and 16 of the Sale of Goods
Act, 1930 discloses the following implied
warranties:

1. Warranty as to undisturbed possession
[Section 14(b)]

DOCTRINE OF CAVEAT EMPTOR

In case of sale of goods, the doctrine ‘Caveat Emptor’ means ‘let the buyer beware’.

which he is selling.
bought.

hold the seller responsible.

Section 16, states that, “subject to the provisions of this Act or of any other law for the time being in force, there is no implied warranty
or condition as to the quality or fitness for any particular purpose of goods supplied under a contract of sale”.

When sellers display their goods in the open market, it is for the buyers to make a proper selection or choice of the goods. If the
goods turn out to be defective he cannot hold the seller liable.

The seller is in no way responsible for the bad selection of the buyer. The seller is not bound to disclose the defects in the goods

It is the duty of the buyer to satisfy himself before buying the goods that the goods will serve the purpose for which they are being

If the goods turn out to be defective or do not serve his purpose or if he depends on his own skill or judgment, the buyer cannot

EXCEPTIONS: The doctrine of Caveat Emptor is, however, subject to the following exceptions:

o L C
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An implied warranty that the buyer shall
have and enjoy quiet possession of the
goods. That is to say, if the buyer having got
possession of the goods is later on disturbed
in his possession, he is entitled to sue the
seller for the breach of the warranty.

2. Warranty as to non-existence of
encumbrances [Section 14(c)]
The second implied warranty is that the
goods shall be free from any charge or
encumbrance in favour of any third party
not declared or known to the buyer before
or at the time the contract is entered into. If
the goods are afterwards found to be subject
to a charge and the buyer has to discharge
the same, there is breach of warranty and
the buyer is entitled to damages. If the
buyer knows about the encumbrance on the
goods at the time of entering into the
contract, he becomes bound by the same
and he is not entitled to claim compensation
from the seller for discharging the same.

3. Warranty as to quality or fitness by usage of
trade [Sec 16(3)]
An implied warranty as to quality or fitness
for a particular purpose may be annexed or
attached by the usage of trade.

4. Warranty of disclosing the dangerous nature
of goods to the ignorant buyer:
The fourth implied warranty on the part of
the seller is that in case the goods sold are of|
dangerous nature he will warn the ignorant
buyer of the probable danger. If there is
breach of this warranty the buyer is entitled
to claim compensation for the injury caused
to him.

Fitness as to quality or use Goods purchased under patent
or brand name

Where the buyer makes known to the seller
the particular purpose for which the goods are
required, so as to show that he relies on the
seller’s skill or judgment and the goods are of
a description which is in the course of seller’s
business to supply, it is the duty of the seller
to supply such goods as are reasonably fit for
that purpose [Section 16 (1)].

Following are the conditions to be satisfied: -

-if the buyer had made known to the seller the
purpose of his purchase, and

-the buyer relied on the seller’s skill and
judgment, and

-seller’s business to supply goods of that
description (Section 16).

Where the article can be used for only one
particular purpose, the buyer need not tell
the seller the purpose for which he required
the goods. But where the article can be used
for a number of purposes, the buyer should
tell the seller the purpose for which he
requires the goods, if he wants to make the
seller responsible.
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Goods of Merchantable Quality

Where the goods are bought by description from a
d || seller who deals in goods of that description there is
an implied condition that the goods shall be of
merchantable quality.

In case where the goods are purchase
under its patent name or brand name,
there is no implied condition that the
goods shall be fit for any particular

purpose [Section 16(1)].

The rule of Caveat Emptor is not applicable. But
where the buyer has examined the goods this rule
shall apply if the defects were such which ought to
have not been revealed by ordinary examination
[Section 16(2)1.

Sale by sample

Where the goods are bought by sample, this rule of
[Section 15]. If it is not so then seller is| Caveat Emptor does not apply if the bulk does not
responsible. correspond with the sample [Sec 17].

Trade Usage Goods by sample as well as description

An implied warranty or condition as
to quality or fitness for a particular
purpose may be annexed by the usage
of trade and if the seller deviates from
that, this rule of Caveat Emptor is not
applicable [Sec 16(3)].

Seller actively conceals a defect or is guilty of fraud

Where the seller sells the goods by making some misrepresentation or fraud and the buyer
relies on it or when the seller actively conceals some defect in the goods so that the same
could not be discovered by the buyer on a reasonable examination, then the rule of Caveat
Emptor will not apply. In such a case the buyer has a right to avoid the contract and claim
damages.

Goods sold by description

Where the goods are sold by
description there is an implied
condition that the goods shall
correspond with the description

Where the goods are bought by sample as well as
description, the rule of Caveat Emptor is not
applicable in case the goods do not correspond with
both the sample and description or either of the
condition [Section 15].




THE SALES OF GOODS ACT, 1930 (Chart 1.6)

A. SPECIFIC OR ASCERTAINED GOODS

- Where there is a contract for the sale of specific or
ascertained goods the property in them is transferred
to the buyer at such time as the parties to the contract
intend it to be transferred. [sub-section (1)]

- For the purpose of ascertaining the intention of the
parties regard shall be had to the terms of the
contract, the conduct of the parties and the
circumstances of the case. [sub-section (2)]

- Unless a different intention appears, the rules
contained in sections 20 to 24 are rules for
ascertaining the intention of the parties as to the time
at which the property in the goods is to pass to the
buyer. [Sub- section (3)]

When goods are in a deliverable state (Sec. 20)

Where there is an unconditional (i.e., not subject to any
condition precedent to be fulfilled by the parties) contract
for the sale of specific goods in a deliverable state, the
property in the goods passes to the buyer as soon as the
contract is made, and it is immaterial whether the time
of payment of the price or the time of delivery of the
g00ods, or both are postponed.

Deliverable state: The goods are said to be in a
'deliverable state' when they are in such a state that the
buyer would, under the contract, be bound to take
delivery of them [Sec. 2(3)].

When goods have to be put in deliverable state
(Sec.21)

B. UNASCERTAINED GOODS

- The rule relating to transfer of property in unascertained & future goods is contained in Sec 18 & 23.

- Where there is a contract for the sale of unascertained goods, no property in the goods is transferred
to the buyer unless and until the goods are ascertained. [Section 18]

- Sale of unascertained goods by description [Sec 23(1)]: Where there is a contract for the sale of
unascertained or future goods by description and goods of that description and in a deliverable state
are unconditionally appropriated to the contract, either by the seller with the assent of the buyer or
by the buyer with the assent of the seller, the property in the goods thereupon passes to the buyer.
Such assent may be express or implied, & may be given either before or after the appropriation is
made.

SALE OF UNASCERTAINED GOODS AND APPROPRIATION

Appropriation of goods involves selection of goods with the intention of using them in performance

of the contract and with the mutual consent of the seller and the buyer.

The essentials are:

a) There is a contract for the sale of unascertained or future goods.

b) The goods should conform to the description and quality stated in the contract.

c¢) The goods must be in a deliverable state.

d) The goods must be unconditionally (as distinguished from an intention to appropriate)
appropriated to the contract either by delivery to the buyer or his agent or the carrier.

e) The appropriation must be made by: o O\]?S\
(i) the seller with the assent of the buyer; or &Q‘\& &
(ii) the buyer with the assent of the seller. C’d&,‘fv

f) The assent may be express or implied.
g) The assent may be given either before or after appropriation.

DELIVERY TO CARRIER [SEC. 23(2)]

- Where, in pursuance of the contract, the seller delivers the goods to the buyer or to a carrier or other
bailee (Whether named by the buyer or not) for the purpose of transmission to the buyer, and does
not reserve the right of disposal, he is deemed to have unconditionally appropriated the goods to
the contract.”[Section 23(2)]

Where there is a contract for the sale of specific goods &
the seller is bound to do 'something' to the goods for the
purpose of putting them into a deliverable state, the
property does not pass until such thing is done and the

buyer has notice thereof.

The word 'something' here means an act like packing the
goods, or loading them on rail or ship, orfilling them in
containers or polishing them in order to give a finished
shape, etc.

RESERVATION OF RIGHT OF DISPOSAL (SEC 25)

When the goods have to be measured etc., to
ascertain price (Sec. 22)

Where there is a contract for the sale of specific goods in
a deliverable state, but the seller is bound to weigh,
measure, test or do some other act or thing with reference

to the goods for the purpose of ascertaining the price, the

property does not pass until such act or thing is done and
the buyer has notice thereof.

- This section preserves the right of disposal of goods to secure that the price is paid before the
property in goods passes to the buyer.

- Where there is contract of sale of specific goods or where the goods have been subsequently
appropriated to the contract, the seller may, by the terms of the contract or appropriation, as the case
may be, reserve the right to dispose of the goods, until certain conditions have been fulfilled.

- In such a case in spite of the fact that the goods have already been delivered to the buyer or toa
carrier or other bailee for the purpose of transmitting the same to the buyer, the property therein
will not pass to the buyer till the condition imposed, if any, by the seller has been fulfilled.

Circumstances under which the right to disposal may be reserved:

(i) If the goods are shipped or delivered to a railway administration for carriage and by the bill of
lading or railway receipt, as the case may be, the goods are deliverable to the order of the seller
or his agent, then the seller will be prima facie deemed to have reserved to the right of disposal.

(ii) Where the seller draws a bill on the buyer for the price and sends to him the bill of exchange
together with the bill of lading or (as the case may be) the railway receipt to secure acceptance or
payment thereof, the buyer must return the bill of lading, if he does not accept or pay the bill.
And if he wrongfully retains the bill of lading or the railway receipt, the property in the goods
does not passes to him.

Thus section 25 deals with “conditional appropriation” as distinguished from ‘“unconditional
appropriation’ dealt with under Section 23 (2)

RULES REGARDING TRANSFER OF PROPERTY

C. GOODS SENT ON
APPROVAL OR “ON
SALE OR RETURN”

(SEC 24)

When goods are delivered
to the buyer on approval
or “on sale or return” or
other similar terms, the
property therein passes to
the buyer
a) when he signifies his
approval or acceptance
to the seller
b)if he does not signify
his approval or
acceptance to the seller
but retains the goods
without giving notice
of rejection, then, if a
time has been fixed for
the return of the goods,
on the expiration of
such time, and, if no
time has been fixed, on
the expiration of a
reasonable time; or
c) he does something to
the good which is
equivalent to accepting
the goods e.g. he
pledges or sells the
goods.

SALE FOR CASH ONLY

OR RETURN
It may be noted that
where the goods have
been delivered by a
person on “sale or
return” on the terms that
the goods were to remain
the property of the seller
till they are paid for, the
property therein does not
pass to the buyer until
the terms are complied
with, i.e., cash is paid for.

o&\
o
«5@ €

) O@y




RISK PRIMA FACIE
PASSES WITH
PROPERTY

According to Sec 26,
the general rule is,
“unless otherwise

agreed, the goods
remain at the seller’s

risk until the property
therein is transferred to
the buyer, but when the
property therein is

them under the authority or with the consent of the owner, the buyer acquires no better title to the goods than the seller had ".

THE SALES OF GOODS ACT, 1930 (Chart 1.7)

RULE OF TRANSFER OF TITLE ON SALE [SECTION 27]

- The general rule relating to the transfer of title on sale is that "the seller cannot transfer to the buyer of goods a better title than he himself has.” If the title of the
seller is defective the buyer's title will also be subject to the same defect.

- Section 27 also lays down to the same effect and provides that "where goods are sold by a person who is not the owner thereof and who does not sell

Compiled by: CA.SAHIL GROVER

- This rule is expressed by the maxim, "nemo det quod non habet" which means that ‘no one can give what he has not got.” Thus a buyer cannot get a good
title to the goods unless he purchases the goods from a person who is the owner thereof or who sells them under the authority or with the consent of the

owner.

The above general rule as to title is subject to the following exceptions where the buyer gets a better title to the goods than what the seller himself

TRANSFER OF TITLE BY NON-OWNERS

possesses:

transferred to the
buyer, the goods are at
the buyer’s risk
whether delivery has
been made or not”

The aforesaid rule is,
however, subject to
two qualifications:

i. If delivery has been
delayed by the
fault of the seller or
the buyer, the
goods shall be at
the risk of the party
in default, as
regards loss which
might not have
arisen but for the
default.

ii. The duties and
liabilities of the
seller or the buyer
as bailee of goods
for the other party
remain unaffected
even when the risk
has passed
generally

The parties may,
however, agree to the

contrary. For instance,
the parties may agree
that risk will pass
sometime after or
before the property
has passed from the
seller to the buyer.

Sale by a mercantile agent
(Proviso to Sec. 27)

- A mercantile agent means an
agent having in the customary
course of business as such
agent authority either to sell
goods, or to consign goods for
the purposes of sale, or to buy
goods, or to raise money on the
security of goods [Sec. 2(9)].

- Thus as a rule a mercantile
agent having an authority to
sell goods conveys a good title
to the buyer.

- But by virtue of this provision
(proviso to Sec. 27) a mercantile
agent can convey a good title to
the buyer even though he sells
goods without having any
authority from the principal to
do so, provided the following
conditions are satisfied:

i. he should be in possession of
the goods or documents of
title to the goods in his
capacity as mercantile agent
and with the consent of the
owner,

ii. he should sell the goods
while acting in the ordinary
course of business as a
mercantile agent,

the buyer should act in good
faith without having any
notice, at the time of the
contract, that the agent has no
authority to sell

iii.

Sale by a joint owner (Sec. 28)

- If one of several joint owners of goods has

is transferred to any person who buys them

from such joint owner in good faith
without notice of the fact that the seller has
no authority to sell.

- It may be noted that in the absence of this
provision (i.e., Sec. 28) the buyer would
have obtained only the title of the co-
owner and would have become merely a
co-owner with the other co-owners. Hence
the provision constitutes an exception to
the rule - "no one can give what he has not
got."

Transfer of title by estoppel (Sec. 27).

When the true owner of the goods by his
conduct or words or by any act or omission
leads the buyer to believe that the seller is
the owner of the goods or has the authority
to sell them, he cannot afterwards deny the
seller's authority to sell. The buyer in such a
case gets a better title than that of the seller.

Sale by person in possession under voidable contract (Sec. 29)

When a person has obtained possession of the goods under a voidable contract
the sole possession of them by permission (on the ground of coercion, fraud, misrepresentation or undue influence) and he
of the co- owners, the property in the goods| sells those goods before the contract has been rescinded, the buyer of such goods
acquires a good title to them provided the buyer acts in good faith and without

notice of the seller's defect of title

Sale by one who has
already sold the goods but
continues in possession
thereof [Sec 30(1)]

Where a seller, after having
sold the goods, continues to
be in possession of the goods
or of the documents of title to
them and again sells or
pledges them either himself or
through a mercantile agent, he
will convey a good title to the
buyer or the pledgee provided
the buyer or the pledgee acts
in good faith and without
notice of the previous sale.

- Where a buyer has agreed to buy the goods

Sale by buyer obtaining possession
before the property in the goods has
vested in him [Sec 30(2)]

and has obtained possession of the same or
the documents of title to them with the
consent of the seller, resells or pledges the
goods either himself or through a mercantile
agent, he will convey a good title to the buyer
or the pledgee provided the person receiving
the goods acts in good faith and without
notice of any lien or other right of the original
seller in respect of those goods.

A person who has got merely 'an option to
buy,' as in a hire-purchase agreement,
cannot convey a good title to a sub-buyer,
however bona fide, for 'an option to buy' is
not 'an agreement to buy'

Resale by an unpaid seller [Sec. 54(3)].

Where an unpaid seller, who has exercised
his right of lien or stoppage in transit,
resells the goods (of which ownership has
passed to the buyer), the subsequent buyer
acquires a good title thereto as against the
original buyer, even though the resale may
not be justified in the circumstances, i.e.,
no notice of the resale has been given to
the original buyer.

Sale under the provisions of other Acts

i. Sale by an Official Receiver or Liquidator of the Company will give the

purchaser a valid title.

ii. Purchase of goods from a finder of goods will get a valid title under certain
circumstances [Section 169 of the Indian Contract Act, 1872]
iii. A sale by pawnee can convey a good title to the buyer [Section 176 of the

Indian Contract Act, 1872

*
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THE SALES OF GOODS ACT, 1930 (Chart 1.8)

- Section 31: "It is the duty of the seller to deliver the goods and of the buyer to accept and pay for them, in accordance with the terms of the contract of sale”. Thus, the performance of a
contract of sale implies delivery of goods by the seller and acceptance of the delivery of goods and payment for them by the buyer, in accordance with the contract.

- The parties are free to provide any terms they like in their contract about the time, place and manner of delivery of goods, acceptance thereof and payment of the price. But if the parties are
silent and do not provide anv thing regarding these matters in the contract then the rules contained in the Sale of Goods Act are applicable.

RULES AS TO DELIVERY OF GOODS

3

MODES OF DELIVERY

Delivery of goods may be made in any
of the following ways:

1) Actual delivery.

2)

DELIVERY

Delivery of goods means voluntary
transfer of possession of goods from
one person to another [Sec. 2(2)].

If transfer of possession of goods is
not voluntary, i.e., possession is
obtained under pistol point or by
theft, there is no delivery.

As a general rule, delivery of goods
may be made by doing anything,
which has the effect of putting the
goods in the possession of the buyer,
or any person authorized to hold
them on his behalf.

Where the goods are physically
handed over by the seller (or his
authorised agent) to the buyer (or his
authorised agent), the delivery is
said to be actual. For example, the
seller of a car hands over the car to
the buyer, there is actual delivery of
the goods.

Constructive delivery or delivery by
attornment:

It is effected without any change in
the custody or actual possession of
the thing .Such a delivery takes
place when the person in possession
of the goods of the seller
acknowledges, in accordance with
the seller's order that he holds the
goods on behalf of the buyer and the
buyer has assented to it. In such a
delivery all the three parties,
namely, the seller, the person
holding the seller's goods and the
buyer, must concur.

Symbolic delivery:

When there is a delivery of a thing in
token of a transfer of something else,
i.e., delivery of goods in the course
of transit may be made by handing
over documents of title to goods, like
bill of lading or railway receipt or
delivery orders or the key of a
warehouse containing the goods is
handed over to buyer.

~

1) Delivery may be either actual or symbolic or constructive (Sec. 33)
Delivery of goods sold may be made by doing anything which the
parties agree shall be treated as delivery or which has the effect of
putting the goods in the possession of the buyer or of any person
authorised to hold them on his behalf. Thus, the delivery of the
goods may be either actual, or symbolic or constructive
Delivery and payment are concurrent conditions (Sec. 32)
Unless otherwise agreed, delivery of the goods and payment of the
price are concurrent conditions, that is, the seller should be ready
and willing to deliver the goods to the buyer in exchange for the
price and the buyer should be ready and willing to pay the price in
exchange for possession of the goods simultaneously, just like in a
cash sale over a shop counter.
Effect of part delivery, when property in goods is to pass on delivery|
(Sec. 34): When a delivery of part of the goods has been made with
the intention of delivering the rest also, the property in the whole of
the goods is deemed to pass to the buyer as soon as some portion is
delivered. But when a part of the goods is delivered with the
intention of severing it from the whole, it is not regarded as delivery
of the whole of the goods and the property is deemed to pass to the
buyer in that portion of the goods only which has been delivered.
These rules are applicable only when passing of property has been
made dependent on delivery of the goods.
Buyer to apply for delivery (Sec. 35):
Although it is the duty of the seller to deliver the goods according to
the contract, yet he is not bound to deliver them until the buyer
applies for delivery. It is the duty of the buyer to demand delivery,
and if he fails to do so, he cannot blame the seller for the non-
delivery. The parties may, however, agree otherwise
Place of delivery [Sec. 36(1)]:
The place of delivery may be stated in the contract of sale, and
where it is so stated, the goods must be delivered at the named place
during business hours on a working day. But where no place is
mentioned in the contract, the following rules must be followed:
i. In the case of 'sale,'- at the place at which they are at
the time of the sale.
In "an agreement to sell- at the place where they are at
the time of the agreement to sell.
In the case of future goods - at the place at which they
are manufactured or produced C
6) Time of delivery [Section 36(2)] :
Where under the contract of sale the seller is bound to send the
goods to the buyer, but no time for sending them is fixed, the seller
is bound to send them within a reasonable time
7) Time for tender of delivery [Section 36(4)]
Demand of delivery by buyer or tender of delivery by seller may be
treated as ineffectual unless made at a reasonable hour. What is
reasonable hour is a question of fact.

2)

3)
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8) Delivery of goods where they are in possession of a third party [Sec.
36(3)]: Where the goods at the time of sale are in the possession of a third
person, there is no delivery by the seller to the buyer unless and until
such third person acknowledges to the buyer that he holds the goods on
his behalf. Such a delivery is known as "constructive delivery" or
"delivery by attornment" and requires the consent of all the three parties.
9) Expenses of delivery [Sec. 36(5)]:

Unless otherwise agreed, the expenses of and incidental to putting the

goods into a deliverable state must be borne by the seller.

10) Delivery of wrong quantity [Section 37]:

1. Seller delivers a quantity of goods less than he contracted to sell, the
buyer may reject them, but if the buyer accepts he shall pay for them
at the contract rate.

. Seller delivers to the buyer a quantity of goods larger than he
contracted to sell, the buyer may accept the goods included in the
contract and reject the rest, or he may reject the whole. If the buyer
accepts the whole of the goods, he shall pay for them at the contract
rate.

. Where the seller delivers to the buyer the goods he contracted to sell
mixed with goods of a different description not included in the
contract, the buyer may accept the goods which are in accordance
with the contract and reject, or may reject the whole.

11) Instalment deliveries (Sec 38):

Unless otherwise agreed, the buyer is not bound to accept delivery in
instalments. The rights and liabilities in cases of delivery by
instalments and payments thereon may be determined by contract.

12) Delivery to carrier[Sec 39(1)]:

Subiject to the terms of contract, the delivery of the goods to the carrier
for transmission to the buyer, is prima facie deemed to be delivery to
the buyer.

13) Deterioration during transit (Section 40):

Where goods are delivered at a distant place, the liability for
deterioration necessarily incidental to the course of transit will fall on
the buyer, though the seller agrees to deliver at his own risk.
14) Buyer’s right to examine the goods (Sec 41)
Where goods are delivered to the buyer, who has not previously
examined them, he is entitled to a reasonable opportunity of examining
them in order to ascertain whether they are in conformity with the
contract.
15) Liability of buyer for neglecting/ refusing to take delivery of goods
(Sec. 44):
When the seller is ready and willing to deliver the goods and requests
the buyer to take delivery, and the buyer does not within a reasonable
time after such request take delivery of the goods, he becomes liable to
the seller for any loss occasioned by his neglect or refusal to take
delivery, and also for a reasonable charge for the care and custody of
the goods.

16) Buyer not bound to return rejected goods (Section 43):
Unless otherwise agreed, where goods are delivered to the buyer and he
refuses to accept them, having the right so to do, he is not bound to
return them to the seller, but it is sufficient if he intimates to the seller
that he refuses to acceptthem




ACCEPTANCE OF

THE SALES OF GOODS ACT, 1930 (Chart 1.9)

DELIVERY BY
BUYER [SEC 42]

The mere fact that the
buyer has taken the
delivery of the goods
does not amount to
acceptance of them.
According to Section

42, the buyer is
deemed to have

accepted the goods in
either of the following
circumstances, namely:

1) When he intimates
to the seller that he
has accepted the
goods: Before
intimating about
acceptance the buyer
has a right, under
Section 41, to
examine and test the
goods in order to be
sure as to whether
they are in
conformity with the
contract regarding
quality etc. He may
even use the goods,
if it is necessary for
the purpose of
testing. But if he is
not satisfied, he
must act promptly to
inform the seller
about rejection.

2) When he does any
act in relation to the
goods which is
inconsistent with the
ownership of the
seller, e.g., consumes,
uses, pledges or
resells the goods or
puts his mark on
them

3) When, after the lapse
of a reasonable time,
he retains the goods
without intimating
the seller that he has
rejected them. What
is reasonable time is
a question of fact

Unpaid Seller Defined [Section 45(1)]:
The seller of goods is deemed to be an “Unpaid Seller’ when-
a) The whole of the price has not been paid or tendered and the seller had an immediate right of action for the price.
b) When a bill of exchange or other negotiable instrument has been received as conditional payment, and the condition on which it was received has not
been fulfilled by reason of the dishonor of the instrument or otherwise.
The term ‘seller ‘ here includes any person who is in the position of a seller, as, for instance, an agent of the seller to whom the bill of lading has been endorsed,
or a consignor or agent who has himself paid, or is directly responsible for, the price [Section 45(2)].

An unpaid seller has two-fold rights, viz.,:

1. Rights of unpaid seller against the goods, and 2. Rights of unpaid seller against the buyer personally.

RIGHTS OF UNPAID SELLER AGAINST GOODS

- 'Lien' is the right to retain possession of goods & refuse to deliver them to the buyer until the price due in || The unpaid seller can exercise the right to re-sell the
respect of them is paid or tendered. An unpaid seller in possession of goods sold is entitled to exercise his || goods under the following conditions:
lien on the goods in the following cases:

i. Where the goods are of a perishable nature: In such

a) where the goods have been sold without any stipulation as to credit; a case the buyer need not be informed of the
b) where the goods have been sold on credit but the term of credit has expired; 5 intention of. resale. ) o .
c¢) where the buyer becomes insolvent, even though the period of credit may not have yet expired. ii.Where he gives notice to the buyer of his intention

to re-sell the goods: If after the receipt of such
notice the buyer fails within a reasonable time to
pay or tender the price, the seller may resell the

- The unpaid seller's lien is a possessory lien, i.e., the lien can be exercised as long as the seller remains in
possession of the goods.

- He may exercise his right of lien notwithstanding that he is in possession of the goods as agent or bailee goods. It may be noted that in such cases, on the
for the buyer [Sec. 47(2)]. resale of the goods, the seller is also entitled to:

- The seller's lien when property has not passed to the buyer is termed as 'a right of withholding delivery.’ a) Recover the difference between the contract
Accordingly, Section 46(2) provides: "Where the property in goods has not passed to the buyer, the unpaid price and resale price, from the original

buyer, as damages
b) Retain the profit if the resale price is higher
than the contract price.

seller has, in addition to his other remedies, a right of withholding delivery similar to and coextensive with
his rights of lien and stoppage in transit where the property has passed to the buyer."

- Part delivery (Section 48): Where an unpaid seller has made part delivery of the goods, he may exercise his
right of lien on the remainder, unless such part delivery has been made under such circumstances as to
The seller cannot recover the loss suffered on

show an agreement to waive the lien . .
.. . . . . ... . resale. If there is any profit on resale, he must
- Termination of lien: Section 49 provides that the unpaid seller of goods loses his lien thereon in the return it to the original buyer.[Sec 54(2)]

following cases:
i. When he delivers the goods to a carrier or other bailee for the purpose of transmission to the buyer
without reserving the right of disposal of the goods.
ii. Where the buyer / his agent lawfully obtains possession of goods
iii. Where seller has waived the right of lien.
iv. By Estoppel i.e., where the seller so conducts himself that he leads third parties to believe that the lien
does not exist.

When no notice is given:

iii. Where an unpaid seller who has exercised his
right of lien or stoppage in transit resells the
goods: The subsequent buyer acquires the good
title thereof as against the original buyer, despite
the fact that the notice of re-sale has not been
given by the seller to the original buyer.

iv. A re-sale by the seller where a right of re-sale is

Exception: Right of lien is not lost by reason only that seller has obtained a decree for the price of the sale expressly reserved in a contract of sale: In

goods. such cases, the seller is not required to give notice
n . : Ao : of resale

The right of lien, if once lost, will not revive if the buyer redelivers the goods to the seller for any Compiled by: CA. SAHIL GROVER

particular purpose

2. RIGHT OF STOPPAGE OF GOODS IN TRANSIT

- The right of stoppage in transit means the right of stopping further transit of the goods while they are with a carrier for the purpose of transmission to the buyer,
resuming possession of them and retaining possession until payment or tender of the price.

- Thus, in a sense this right is an extension of the right of lien because it entitles the seller to regain possession even when the seller has parted with the possession
of the goods.

- The right of stoppage in transit is exercised only when the following conditions are fulfilled:
a) The seller must be unpaid. (b) He must have parted with the possession of goods.  (c) The goods are in transit. (d) The buyer has become insolvent.
e) The right is subject to provisions of the Act. [Section 50] [Continued in next chart........ ]




THE SALES OF GOODS ACT, 1932 (Chart 1.10)

2. RIGHT OF STOPPAGE OF GOODS IN TRANSIT RIGHTS OF UNPAID SELLER AGAINST
Duration of transit: (Sec. 51): THE BUYER (SECTIONS 55-61)
Goods are deemed to be in course of transit from the time when they are delivered to a carrier or other bailee for the purpose of The rights of the seller against the buyer personally
transmission to the buyer, until the buyer or his agent takes delivery of them. are called rights in personam and are in addition to
When does the transit come to an end? his rights against the goods.
(i) When the buyer or his agent takes delivery after the goods have reached destination. 1) Suit for price (Section 55)
(i) When the buyer or his agent obtains delivery of the goods before their arrival at the appointed destination. a) Where under a contract of sale the property in
(iii) When the goods have arrived at their destination and the carrier acknowledges to the buyer or his agent that he holds the goods on the goods has passed to the buyer and the
his behalf.

buyer wrongfully neglects or refuses to pay
for the goods according to the terms of the
contract, the seller may sue him for the price
of the goods. [Section 55(1)]

(iv) When the goods have arrived at their destination but the buyer instead of taking delivery requests the carrier to carry the goods to
some further destination and the carrier agrees to take them to the new destination.

(v) Where goods are delivered to the carrier hired by the buyer, the transit comes to an end

(vi) When the carrier wrongfully refuses to deliver the goods to the buyer or his agent.

(vii) When part delivery of the goods has been made to the buyer with an intention of delivering the whole of the goods, transit will b) Where under a contrac.t o.f sale the' price is
be at an end for the remainder of the goods also which are yet in the course of the transit pay.able on a day certain irrespective of
(viii) Where the goods are delivered to a ship chartered by the buyer, the transit comes to an end. & delivery and the buyer wrongfully neglects or
HOW RIGHT OF STOPPAGE IS EXERCISED (SEC. 52). B C}LOQ refuses to pay such price, the seller may sue
- The unpaid seller may exercise his right of stoppage in transit either: @\‘Q;Pg\\\) him for the price although the property in the
a) by taking actual possession of the goods, or o goods has not. passed and the goods ha‘.le not
b) by giving notice of his claim to the carrier or other bailee in whose possession the goods are. been appropriated to the contract. [Section
- Such notice may be given either to the person in actual possession of the goods, or to his principal. 55(2)]

- In the latter case, notice must be given well in advance to enable the principal to communicate with his agent or servant in time, so 2) Suit for damages for non-acceptance (Sec. 56).
as to prevent delivery to the buyer. Where the buyer wrongfully neglects or refuses to
accept and pay for the goods, the seller may sue

him for damages for non-acceptance. The seller's
remedy in this case is a suit for damages rather
than an action for the full price of the goods. The
damages are calculated in accordance with the

- It is the duty of the carrier, after receiving due notice, not to deliver the goods to the buyer but to redeliver them to, or according to
the directions of the seller.

- If by mistake he delivers the goods to the buyer, he can be made liable for conversion
- The expenses of redelivery are to be borne by the seller.

- Effect of stoppage: The contract of sale is not rescinded when the seller exercises his right of stoppage in transit. The contract still milles aamiaried] i Sadfem 78 af fhe Tndfam
remains in force and the buyer can ask for delivery of goods on payment of price. Contract Act.
T T Where the buyer repudiates the contract before the
- The unpaid seller's right of lien or stoppage in transit is not affected by any sale or date of delivery, the seller may treat the contract as
(i) The ECEEE of a right of !ien is to retain . pledge of the goods which the buyer might have made. This is based on the rescinded and sue damages for the breach. This is
tI?rOSS'{SS.IOI} whereas tl}e right of .st0ppage n p}'maple that a second buyer cannot stand in a better position than his seller. (The known as the ‘rule of anticipatory breach contract’.
ansit is right to regain possession. first buyer). g 0 -
(ii) Seller should be in possession of goods Example: A sold certain goods to B of Mumbai and the goods are handed over to 4) Suit for interest [Section 61]
under lien while in stoppage in transit (i) railways for transmission to B. In the meantime, B sold these goods to C for - Where there is specific agreement between the
seller should have parted with the consideration. B becomes insolvent. A can still exercise his right of stoppage in seller and the buyer as to interest on the price of
possession (ii) possession should be with a transit the goods from the date on which payment
carrier, & (iii) buyer has not acquired the Exceptions: . becomes due, the seller may recover interest from
possession. (i) Wh;.n the seller has assented to the sale or pledge which the buyer may have the buyer.
B g . . adc)
& :{hlg I{,L;i:.lf:l I:::;::ié?::;ﬁ ftv fsnn‘:)’th :1:3 (ii) When a document of title to goods (e.g. , a bill of lading or railway receipt) has - Ii;,fhowever, Hlere 1S n(;lspec1f1c agreement to t.hls
case with right of stoppage in transit. been issued or transferred to a bl:lyer, and t.he buyer transf?rs the. document to a < hect,.the SE s Y Cf drgs m:lerest onltlhe price
(iv) Right of stoppage in transit begins when person who takes the c.:locument in good faith and for conmderathn, then, WAL it becomes due from such day as he may
the right of lien ends. Thus the end of the a) if such last mentioned transfer was by way of sale, the unpaid seller's notify to the buyer.
right of lien is the starting point of the fight of lien or st.oppage in transit is defeated, and . . - In the absence of a contract to the contrary, the
right of stoppage in transit. b) lf. such la.st mentioned t're}nsfer was by way of pledg.e, the un.pald seller's Court may award interest to the seller in a suit by
(v) Right of lien comes to an end as soon as r}ght of lien or stoppage in transit can only be exercised subject to the 5 61 el mafe a1 T i eles (5 @i (e s aff
the goods go out of the possession of the rights of the pledgee. . . . the price from the date of the tender of the goods
seller but the right of stopping in transit Buf in th1§ case the unpal.d seller may require the pledgee to s.atlsfy his or from the date on which the price was payable.
comes to an end as soon as the goods are claim against the buyer first out of any other goods or securities of the JHIL GROVER
delivered to the buyer. buyer in the hands of the pledgee. Compiled by: CAS




THE SALES OF GOODS ACT, 1932 (Chart 1.11)

REMEDIES OF BUYER AGAINST THE SELLER

INCLUSION OF INCREASED OR

Modes of breach of contract by seller

There can be a breach of contract by seller, where he:

1) Fails to deliver the goods at the time or in manner prescribed
2) Repudiates the contract
3) Deliver non-conforming goods and buyer rejects and revokes acceptance.

If the seller commits a breach of contract, the buyer gets the following rights

against the seller:
1) Damages for non-delivery [Section 57]:

- Where the seller wrongfully neglects or refuses to deliver the goods to
the buyer, the buyer may sue the seller for damages for non-delivery.

- The damages are assessed in accordance with the rules contained in
Section 73 of the Indian Contract Act, that is, the measure of damages
shall be the estimated loss directly and naturally resulting, in the
ordinary course of events, from the seller's breach of contract.

2) Suit for specific performance (Sec. 58).

Where there is breach of a contract for the sale of specific or ascertained
goods, the buyer may file a suit for the specific performance of the contract.
This remedy is discretionary and will only be granted when damages would
not be an adequate remedy, for instance, the subject-matter of the contract is
rare goods, say, a picture by a dead painter.

3) Suit for breach of warranty (section 59):

Where there is breach of warranty on the part of the seller, or where the
buyer elects to treat breach of condition as breach of warranty, the buyer is
not entitled to reject the goods only on the bases of such breach of warranty.
But he may:

(i) setup against the seller the breach of warranty in diminution or
extinction of the price;(i.e. reduction in price) or
(i) sue the seller for damages for breach of warranty.
4) Repudiation of contract before due date (Section 60):
Where either party to a contract of sale repudiates the contract before the
date of delivery, the other may either treat the contract as subsisting and wait

till the date of delivery, or he may treat the contract as rescinded and sue for
damages for the breach.

5) Suit for recovery of the price together with interest (Sec. 61).

- If the buyer has already paid the price of the goods to the seller and the
goods are not delivered or they are stolen one, he can sue the seller for the
refund of the price and also for the interest at reasonable rate from the date
of payment to the date of refund.

- In the absence of a contract to the contrary, the court may award interest at
such rate as it thinks fit on the amount of the price to the buyer in a suit by
him for the refund of the price in a case of a breach of the contract on the
part of the seller-from the date on which the payment was made.

AUCTION SALE (SECTION 64)

- An ‘Auction Sale’ is a mode of selling property by
inviting bids publicly and the property is sold to the
highest bidder.

- An auctioneer is an agent governed by the Law of
Agency.

- When he sells, he is only the agent of the seller. He
may, however, sell his own property as the principal
and need not disclose the fact that he is so selling.

Rules of Auction sale:

Section 64 of the Sale of Goods Act, 1930 provides
following rules to regulate the sale by auction.

(a) Where goods are sold in lots: Where goods are put
up for sale in lots, each lot is prima facie deemed to
be subject of a separate contract of sale.

(b) Completion of the contract of sale: The sale is
complete when the auctioneer announces its
completion by the fall of hammer or in any other
customary manner (say, by saying words like "one,
two, three" or "going, going, gone ”)and until such
announcement is made, any bidder may retract
from his bid.

Right to bid may be reserved: Right to bid may be
reserved expressly by or on behalf of the seller and
where such a right is expressly reserved, but not
otherwise, the seller or any one person on his
behalf may bid at the auction.

(d) Where the sale is not notified by the seller: Where
the sale is not notified to be subject to a right to bid
on behalf of the seller, it shall not be lawful for the
seller to bid himself or to employ any person to bid
at such sale, or for the auctioneer knowingly to take
any bid from the seller or any such person; and any
sale contravening this rule may be treated as
fraudulent by the buyer.

(e) Pretended bidding: If the seller makes use of
pretended bidding to raise the price, the sale is
voidable at the option of the buyer

(f) Reserved price: The sale may be notified to be
subject to a reserve or upset price.

(c

~

DECREASED TAXES IN CONTRACT OF
SALE (SEC 64A)

Where after a contract has been made but before
it has been performed, tax revision takes place.

Where tax is being imposed, increased, decreased
or remitted in respect of any goods without any
stipulations to the payment of tax, the parties
would become entitled to readjust the price of the
goods accordingly.

Following taxes are applied on the sale or
purchase of goods:
e Any duty of customs or excise on goods,

e Any tax on the sale or purchase of goods

The buyer would have to pay the increased price
where the tax increases and may derive the
benefit of reduction if taxes are curtailed. Thus,
seller may add the increased taxes in the price.
The effect of provision can, however, is excluded
by an agreement to the contrary.

It is open to the parties to stipulate anything
regard to taxation




DOL A

DIFFERENCES BETWEEN SALE & AGREEMENT TO SELL

DIFFERENCES BETWEEN SALE & HIRE PURCHASE

Basis of Sale Agreement to sell Basis of difference Sale Hire- Purchase
difference - . -
Time of passing Property in the goods is The property in goods
Transfer of | The property in the goods passes to the | Property in the goods passes to the property transferred to the buyer passes to the hirer upon
property buyer immediately buyer on future date or on fulfilment of immediately at the time of payment of the last
some condition contract. installment.
i = p— v 7 e Position of the The position of the buyer is that The position of the hirer is
Nature of is an executed contract. i.e. is an executory contract. i.e. . .
tract contract for which consideration contract for which consideration party of the owner of the goods. that of a. bailee till he pays
contrac has been paid. is to be paid at a future date. the last installment.
Termination of The buyer cannot terminate the | The hirer may, if he so
; : tract and is bound to pay the | likes, terminate the
Remedies The seller can sue the buyer for the The aggrieved party can sue for contract con .
for breach | price of the goods because of the damages only and not for the price, price of the goods. cont(:actt t_)ty returnlngththei
passing of the property therein to the unless the price was payable at a goods o IS owner withou
buyer. stated date. any .I'?b'".ty to pay the
remaining installments.
L . L L Burden of Risk of The seller takes the risk of any The owner takes no such
Liability of | A subsequent loss or destruction of the | Such loss or destruction is the liability insolvency of the loss resulting from the risk, for if the hirer fails to
parties goods is the liability of the buyer. of the seller. buyer insolvency of the buyer. pay an installment, the
owner has right to take
Burden of | Risk of loss is that of buyer since risk Risk of loss is that of seller back the goods.
EL ielEns . Transfer of title The buyer can pass a good title The hirer cannot pass any
ownership to a bona fide purchaser from title even to a bona fide
Nature of Creates Jus in rem Creates Jus in personam him. purchaser.
rights
X Resal i The hi h t
Right of The seller cannot resell the goods. The seller may sell the goods since esale The buyer in sale can resell © I |re|purchasher canr;o
resale ownership is with the seller the goods resell uniess he has pal
all the installments.
DIFFERENCES BETWEEN SALE & BAILMENT
Basis of Sale Bailment
G‘O\JG‘ difference
\
pﬁa‘(\\ Transfer of The property in goods is There is only transfer of possession of
. 60\!"0 property transferred from the seller goods from the bailor to the bailee for
OO((\Q\\G to the buyer. any of the reasons like safe custody,

carriage etc.

Return of goods

The return of goods in
contract of sale is not
possible.

The bailee must return the goods to the
bailor on the accomplishment of the
purpose for which the bailment was

made.

Consideration

The consideration is the
price in terms of money.

The consideration may be gratuitous or
non- gratuitous.
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INTRODUCTION

* This Act extends to

the whole of India

exceptthe State of
J&K
Came into force on

the 1st Sep 1872.

The scheme of the

Act may be divided

into two main

groups:

- General
principles of the
law of contract
(Secs. 1-75).

- Specific kinds of
contracts, viz:

o Contracts of
Indemnity and
Guarantee
(Secs. 124-147).

o Contracts of
Bailment and
Pledge (Secs.
148-181).

o Contracts of
Agency (Secs.
182-238).

Before 1930 the Act
also contained
provisions relating
to contracts of sale
of goods and
partnership.
Sections 76- 123
(Chapter VII)
relating to sale of
goods were repealed
in 1930 and a
separate Act called
the Sale of Goods
Act was enacted.

Similarly, Sections
239-266(Chapter XI)
relating to
partnership  were
repealed in 1932
when the Indian
Partnership Act was
passed.

essentially consists of two elements:

- An agreement, and

agreement.
OFFER+ ACCEPTANCE = PROMISE

or abstinence he is said to make a proposal. [Sec 2(a)].

promise. [Sec 2(b)]
On analysing the above definition the following characteristics of

THE INDIAN CONTRACT ACT, 1872 (Chart 1.1)

DEFINITION OF CONTRACT

AGREEMENT

As per Section 2(e): “Every promise and every set of promises, forming the consideration
for each other, is an agreement." Thus it is clear from this definition that a ‘promise’ is an

OFFER (PROPOSAL): When one person signifies to another his willingness to do or to
abstain from doing anything, with a view to obtaining the assent of that other to such act

ACCEPTANCE: When the person to whom the proposal is made signifies his assent
thereto, the proposal is said to be accepted. A proposal, when accepted, becomes a

- Legal obligation i.e. a duty enforceable by law.(Enforceability by law)

ENFORCEABILITY BY LAW

According to Section 10, all agreements are contracts if they are
made by the free consent of the parties, competent to contract,
for a lawful consideration with a lawful object, are not
expresslv declared bv the Act to be void.

e According to Section 2(h) of the Indian Contract Act: “An agreement enforceable by law is a contract.” From the above definition, we find that a contract

As Given By Section 10
1. Agreement
2. Free consent
3. Competency of the parties
4. Lawful consideration
5.Legal object

an agreement become

evident:

one person cannot enter into an agreement with himself.

matter of the agreement in the same sense and at the same time

1. Plurality of persons. There must be two or more persons to make an agreement because

2. Consensus-ad-idem. Both the parties to an agreement must agree about the subject-

<
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Not Given By Section 10 But
Are Also Considered

Essential
1. Two parties

2. Intention to create legal

relationship
3. Fulfilment of legal

formalities (Writing &

registration)

4. Certainty of meaning(Sec 29)

5. Possibility of

performance(Sec 56)

All contracts are agreements but all agreements are not
contracts.”

- Agreements of moral, religious or social nature e.g. a promise
to lunch together at a friend’s house or to take a walk together
are not contracts because they are not likely to create a duty
enforceable by law for the simple reason that the parties never
intended that they should be attended by legal consequences.

- In business agreements the presumption is usually that the
parties intend to create legal relations.

Thus the Act restricts the use of the word “contract’ to only
those agreements which give rise to legal obligations between
the parties.

The law of contract deals only with such legal obligations
which spring from agreements. Obligations which are not
contractual in nature are outside the purview of the law of
contract. For example, obligation to maintain wife and children
(status obligation), obligation to observe the laws of the land,
and obligation to comply with the orders of a court of law do
not fall within the scope of the Contract Act

- Salmond has rightly observed: "The law of contracts is not the
whole law of agreements, nor is it the whole law of obligations.
It is the law of those agreements which create obligations, and
those obligations, which have their source in agreements".

Intention to Create Legal Relationship Writing and registration.

According to the Indian Contract Act,
a contract may be oral or in writing.

- There must be an intention among the =
parties that the agreement should be attached
by legal consequences and create legal =
obligations.

- Agreements of a social or domestic nature do
not contemplate legal relations and as such || -
they do not give rise to a contract. An
agreement to dine at a friend’s house is not
an agreement intended to create legal
relations and therefore is not a contract.

create legal obligation, even a business
agreement does not amount to a contract.

But in certain special cases it lays
down that the agreement, to be valid
must be in writing or/and registered.
For example, it requires that an
agreement to pay a time barred debt
must be in writing and an agreement
to make a gift for natural love and
affection must be in writing and

Agreements between husband and wife also registered (Sec. 25).
lack the intention to create legal relationship
and thus do not result in contracts.

- Leading Case Law-Balfour Vs. Balfour

- In commercial agreements an intention to &
create legal relations is presumed. o %OQ

- But if the parties have expressly declared -\gﬁ\‘ k\»()
their resolve that the agreement is not to @\S ?»%VX\




THE INDIAN CONTRACT ACT, 1872

TYPES OF CONTRACTS Basis Void Contract Voidable Contract
VALIDITY/ENFORCEABILITY FORMATION PERFORMANCE 1 | Meaning A Contract ceases to An agreement which is
be enforceable by law enforceable by law at the
1. Valid contract: 1. Express Contracts 1. Executed Contract: becomes void when it option of one or more of
An agreement enforceable by law. An A contract would be an express A contract is said to be ceases to be the parties thereto, but not
agreement becomes enforceable by law contract if the terms are executed when both the enforceable. at the option of the other
when all the essential elements of a valid | expressed by words or in parties to a contract or others, is a voidable
contract as enumerated above are present. || writing. Section 9 provides that || have, completely contract.
2. Voidable contract: if a proposal or acceptance of performed their share 2 e A i eaeeinms voidl || A ol hadamms A
An agreement which is enforceable by law || any promise is made in words of obligation and due to in law or change in| voidable contract if the
at the option of one or more of the parties || the promise is said to be nothing remains to be circumstances beyond the| consent of a party was not
thereto but not at the option of the other || express. done by either party contemplation of parties. | free.
or others, is a voidable contract. [Sec 2(i)] || 2. Implied Contracts: under the contract. 3 Pert Avoid b I th reved a
Usually a contract becomes voidable when || Implied contracts in contrast 2. Executory Contract: ertormance W COTLTEE G o0 e aggrieve PRV UG
the consent of one of the parties to the come into existence b In an executory contract i e T Ael, Wil el
p y Ty : 7 ..
contract is obtained by coercion, undue implication. Most often the the consideration is < tlm?& exirase his right to
influence, misrepresentation or fraud. implication is by law and or by || reciprocal promise or o 0 avoid the C(:Etmct;’l a;ly
Such a contract is voidable at the option of || action. Section 9 contemplates obligation. Such Ty plar.ty can sue erfo (L s
the aggrieved party i.e., the party whose such implied contracts when it consideration is to be Co\ o claiming the performance
consent was so caused (Secs 19 and 19A). [ lays down that in so far as such || performed in future © i (i e
3. Void contract proposal or acceptance is made || only and therefore 4 | Rights A void contract does The party whose consent
A contract which ceases to be enforceable || otherwise than in words, the these contracts are not grant any right to was not free has the right
by law becomes void when it ceases to be promise is said to be implied. described as executory any party. to rescind the contract.
enforceable. [Sec 2(j)]. A void contractis |3 Tacit Contracts: contracts.
not.v01d f.I'OII.l its inception :imd thatitis | ..t contracts are those that are
va} 1(.1 & binding on the parties when . inferred through the conduct of || Unilateral or Bilateral Basis of Agreement Contract
originally entered but subsequent to its B ) ; o
T Y N [ pery parties. A classic example of are kinds of Executory differences
destitute of legal effect because of certain tacit contract would be when Contracts and are not Meaning Every promise and every Agreement enforceable by
reasons like: cash is withdrawn by a separate kinds. set of promises, forming law. Agreement + Legal
- Supervening impossibility custome}' of a bank fr(_)m the ) the consideration for each | enforceability
- Supervening illegality. automatic teller machine 1. Unilateral Contract: other. Offer + Acceptance
4. Void agreement. [ATM]. Unilateral contract is a Scope It's a wider term including | It is used in a narrow sense
An agreement not enforceable by law is 4. E-Contracts: : one sided contract in both legal and social with the specification that
said to be void” [Sec. 2 (g)]. A void When a contract is entered into which only one party agreement contract is only legally

agreement does not give rise to any legal by two or more [PETIED WS has to perform his enforceable agreement.
electronics means, such as e-

consequences and is void ab'if‘itio' In the mails is KNOWN as e-commerce duty or obligation. Legal obligation| It may not create legal Necessarily creates a legal
:;’:e‘;i;i:’:’t i‘:call‘li‘f?oanglri'i?::;‘; il:lcne(;)tion. contracts. In electronic 2. Bilateral Contract: (c)ibligationl. An agreement oialigation. A contract .

5. Unenforceable contract: commerce, different A Bilateral contract is Ll gatia s 8r i CLIVERTE (PIEGLD G DD
Contract is one which is valid in itself AL O Gl s one where the rights to the parties OOy

: : . hich are linked to other s orat :

but is not capable of being enforced ina || W obligation or promise
court of law because of some technical network:% through EDI - is outstanding on the Nature All agreement are not All contracts are agreements
defect such as absence of writing Electronic Data Inter change. o i contracts.

. : g " [PELAE WF (9D e
registration requisite stamp, etc or time These are known as EDI "
barred by the law of limitation. contracts or Cyber contracts or [PEIHIER,

6. Illegal or unlawful agreements: mouseclicldcontiacts: .
- - 5. Quasi-Contract: Compiled by: CA.SAHIL GROVER

Those that are forbidden by law & are
hence void. Because of the illegality of
their nature they cannot be enforced by
any court of law

A quasi-contract is not an actual
contract but it resembles a
contract. It is created by law
under certain circumstances.




THE INDIAN CONTRACT ACT, 1872 (Chart 1.3)

DEFIITION [Sec 2(a)] CLASSIFICATION OF OFFER 1. An offer lapses after stipulated or reasonable time:
When one person 1. General offer: An offer lapses if acceptance is not communicated
signifies to another his It is an offer made to public at large with or without any time limit. In terms of Section 8 of the within the time prescribed in the offer, or if no time
willingness to do or to Act, anyone performing the conditions of the offer can be considered to have accepted the offer . . ) A
abstaiﬁ from doing (Carlill v. Carbolic Smoke Ball Co). Until the general offer is retracted or withdrawn, it can be 2 ;: pr(;;crllb Ll Wll: —— ll;e?sonable tlr;w: [S;Cb(z)](i
anything, with a view to accepted by anyone at any time as it is a continuing offer. LSO .er apse% y not elflg accep.te 1n. e el
obtaining the assent of 2. Special/specific offer: prescribed, or if no mode is prescribed, in some usual
that other to such act or Where an offer is made to a particular and specified person, it is a specific offer. Only that and reasonable manner: If the offeree does not accept
abstinence he is said to person can accept such specific offer, as it is special and exclusive to him. [Boulton v. Jones] the offer according to the mode prescribed, the offer
make a proposal. 3. Cross offer: does not lapse automatically. It is for the offeror to

When two parties make identical offers to each other, in ignorance of each other’s offer, the
offers are ‘cross-offers’. “Cross-offers’ do not constitute acceptance of one’s offer by the other
and as such there is no completed agreement.

4. Counter offer:
Upon receipt of an offer from an offeror, if the offeree instead of accepting it straightway,
imposes conditions which have the effect of modifying or varying the offer, he is said to have
made a counter offer. Counter offers amounts to rejection of original offer.

5. Standing or continuing or open offer:
An offer which is made to public at large and if it is kept open for public acceptance for a
certain period of time, it is known as standing or continuing or open offer. Example: Tenders

The person making the
‘proposal’ or ‘offer’ is
called the ‘promisor” or
‘offeror’, the person to
whom the offer is made is
called the ‘offeree” and
the person accepting the
offer is called the
‘promisee’ or

insist that his proposal shall be accepted only in the
prescribed manner and if he fails to do so he is
deemed to have accepted the acceptance.[Sec 7]

3. An offer lapses by rejection: An offer lapses if it has
been rejected by the offeree. The rejection may be
express i.e.by words spoken or written or implied.
Implied rejection is one where either the offeree
makes a counter offer, or where the offeree gives a

Compiled by: CA.SAHIL GROVER

‘acceptor”.[Sec 2(c)] that are invited for supply of materials and goods. conditional acceptance. A rejection is effective only
when it comes to the knowledge of the offeror
LEGAL RULES REGARDING A VALID OFFER 4. An offer lapses by the death or insanity of the offeror
1. An offer may be ‘express’ or ‘implied 5. An offer may be “specific’ or ‘general’. or the offeree before acceptance: Death or insanity of
2. An offer must contemplate to give rise to legal 6. An offer must be communicated to the offeree: An offer is the offeror would not put an end to the offer until it
consequences and be capable of creating legal relations: effective only when it is communicated to the offeree. Until the comes to the notice of the acceptor before acceptance.

offer is made known to the offeree, there can be no acceptance and|| A}, offeree’s death or insanity before accepting the
no contract. Doing anything in ignorance of the offer can never be
treated as its acceptance. Leading Case law: Lalman Shukla Vs

If the offer does not intend to give rise to legal

consequences, it is not a valid offer in the eye of law. offer puts an end to the offer and his heirs cannot

3. The terms of the offer must be certain and not loose or Gauri Datt accept for him
VEELE I? the terms of the offer are not definite and 7. An offer should not contain a term the non-compliance of which | 5- An offer lapses by revocation: An offer may be
certain, it does not amount to a lawful offer. would amount to acceptance: An offeror cannot say that if revoked at any time before acceptance by the
X0 (G0 offer is not an offer: In the case of an acceptance is not communicated up to a certain date, the offer communication of notice of revocation by the offeror
‘invitation to receive offer’ he person sending out the would be presumed to have been accepted. If the offeree does not to the other party [Sec. 6(1)].Revocation must always
invitation does not make an Of.fer but or.lly invites the reply, there is no contract, because no obligation to reply can be be express and must be communicated by the offeror
other party to make an offer His object is merely to imposed on him, on the grounds of justice. himself or his duly authorised agent to the other
circulate information that he is willing t(? deal with AL oo it el @ Tiam ¢ mah ke & @il party.
anybody who ,on such information, is willing to open - : o
tiations with him. Such invitations for offers are ; ot 6 Revocation by non-fulfilment of a condition
nego - Basis Offer Invitation to offer precedent to acceptance: An offer stands revoked if
therefore not offers in the eye of law and do not become - — . - vre
agreements by their acceptance. Meaning Where a person shows | Where a person invites the offeree fails to fulfil a condition precedent to
Leading Case Laws: Pharmaceutical Society of Great his readiness to enter others to make an offer acceptance [Sec 6(3)]. Thus, where A, offers to sell his
Britain v Boots Cash Chemists Ltd. into a contract, it is called| to him, it is called as an scooter to B, for Rs 4,000, if B joins the Lions Club
Harvey vs. Facie: It was held that the mere statement of as an offer. invitation to offer. within a week, the offer stands revoked and cannot
the lowest price at which the vendor would sell Intention of | If a person who makes If a person has the be accepted by B, if B fails to join the Lions Club.
contained no implied contract to sell to the person who | |the parties | the statement has the intention of negotiating | (| 7. An offer lapses by subsequent illegality or
had enquired about the price intention to be bound by | on terms it is called destruction of subject matter: An offer lapses if it
Examples of invitation to offer to buy or sell: it as soon as the other invitation to offer becomes illegal after it is made, and before it is
- An invitation by a company to the public to accepts, he is making an accepted. In the same manner, an offer may lapse if
subscribe for its shares. offer. the thing, which is the subject matter of the offer, is
- Display of goods for sale in shop windows. 2 [|Sequence An offer cannot be an act| An invitation to offer is destroyed or substantially impaired before
- Advertising auction sales and «,\\Q\x\“{; O‘LO precedent to invitation to| always an act precedent acceptance.
- Quotation of prices I offer to offer

o
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THE INDIAN CONTRAC T, 1872 (Chart 1.4)

ACCEPTANCE COMMUNICATION OF OFFER.ACCEPTANCE & REVOCATION

DEFIITION [Sec RELATIONSHIP BETWEEN OFFER AND ACCEPTANCE 1. Communication of an offer: The communication of an offer is complete when it comes
2(b)] . . e " . . to the knowledge of the person to whom it is made i.e., when the letter containing the
When th - Actcorcimg tofSlr Wllllagl A;nson Acceptance is to offer what a lighted match offer reaches the offeree.(or when he reads the letter).

en the is to a train of gun powder”.

person to whom | -
the proposal is
made signifies
his assent
thereto, the
proposal is said

to be accepted.

A proposal gun powder to explode.

when accepted
becomes a
‘promise’

The effect of this observation is that what acceptance triggers cannot be
recalled or undone. But there is a choice to the person who had the train to
remove it before the match is applied. It in effect means that the offer can be
withdrawn just before it is accepted. Acceptance converts the offer into a
promise and then it is too late to revoke it. This means as soon as the train
of gun powder is lighted it would explode. Train of Gun powder [offer] in
itself is inert, but it is the lighted match [the acceptance] which causes the

- The significance of this is an offer in itself cannot create any legal
relationship but it is the acceptance by the offeree which creates a legal
relationship. Once an offer is accepted it becomes a promise and cannot be
withdrawn or revoked. An offer remains an offer so long as it is not accepted
but becomes a contract as soon as it is accepted.

2. Communication of an acceptance: The communication of an acceptance has two
aspects, viz., as against the proposer and as against the acceptor. The communication
of an acceptance is complete

a) as against the proposer when it is put in a course of transmission to him, so as to
be out of power of the acceptor. And

b) as against the acceptor; when it comes to the knowledge of the proposer i.e., when
the letter of acceptance is received by the proposer.

3. Communication of a revocation: The communication of a revocation is complete:

a) as against the person who makes it, when it is put into a course of transmission to
the person to whom it is made so as to be out of the power of the person revoking,
i.e., when the letter of revocation is posted. And

b) as against the person to whom it is made, when it comes to his knowledge, i.e.,
when the letter of revocation is received by him.

Time during which an offer or acceptance can be revoked.

LEGAL RULES REGARDING A VALID ACCEPTANCE

Section 5 provides “A proposal may be revoked at any time before the communication
of its acceptance is complete as against the proposer, but not afterwards. An acceptance

1. Acceptance must be given only by the person to whom
the offer is made: An offer made to a particular person
can be validly accepted by him alone. Similarly an offer
made to a class of persons (i.e. teachers) can be accepted
by any member of that class. An offer made to the world
at large can be accepted by any person who has
knowledge of the existence of the offer.

Leading Case Law: Boulton vs Joness.

. Acceptance must be absolute and unqualified: In order
to be legally effective it must be an absolute and
unqualified acceptance of all the terms of the offer. Even
the slightest deviation from the terms of the offer makes
the acceptance invalid. In effect a deviated acceptance is
regarded as a counter offer in law.

. Acceptance must be expressed in some usual and
reasonable manner, unless the proposal prescribes the
manner in which it is to be accepted [Sec. 7(2)]: If the
offeror prescribes no mode of acceptance, the acceptance
must be communicated according to some usual and
reasonable mode. If the offeror prescribes a mode of
acceptance, the acceptance given accordingly will no
doubt be a valid acceptance, even if the prescribed
mode is funny. Acc to Sec 7(2) in cases of deviated
acceptances “the proposer may within a reasonable time
after the acceptance is communicated to him, insist that
his proposal shall be accepted in the prescribed manner
and not otherwise; but if he fails to do so, he accepts the
(deviated) acceptance.

. Mere silence is not acceptance: Law does not allow an
offeror to prescribe ‘silence' as the mode of acceptance.
Thus, a person cannot say that if within a certain time
acceptance is not communicated the offer would be
considered as accepted.

5. Acceptance must be
communicated to the offeror
[Mental Acceptance ineffectual]:
Unless the acceptance of the offer
comes to the knowledge of the
offeror, there is no identity of
mind and therefore no contract.

Leading Case: Felthouse vs. Bindley

6. Acceptance must be communicated
by the acceptor: For an acceptance
to be valid, it must not only be
made by the offeree but must also
be communicated by or with the
authority of the offeree (or
acceptor) to the offeror.

Leading Case: Powell vs. Lee

7. Acceptance must be given within a
reasonable time and before the
offer lapses and /or is revoked: To

be legally effective acceptance must

be given within the specified time
limit, if any and if no time is
stipulated, acceptance must be
given within a reasonable time
because an offer cannot be kept
open indefinitely
8. Rejected offers can be accepted
only, if renewed: Offer once
rejected cannot be accepted again
unless a fresh offer is made.
GROVER
compied™ &

may be revoked at any time before the communication of the acceptance is complete as
against the acceptor but not afterwards.”

- To revoke an offer, the letter of revocation of offer must reach the offeree before he
posts his acceptance.

- To revoke an acceptance, the letter of revocation should reach the offeror before the
letter of acceptance reaches him.

Effect of delay or loss of letter of acceptance in postal transit.

- So far as the offeror is concerned, he is bound by the acceptance the moment the letter
of acceptance is posted, although the letter is delayed or wholly lost through an
accident of the post and the letter never in fact reaches him.

- But in order to bind the offeror, the letter of acceptance must be correctly addressed,
properly stamped and clearly posted.

- So far as the acceptor is concerned, he is not bound by the letter of acceptance till it
reaches the offeror. Thus the acceptor is at an advantage if the letter is delayed or lost
in transit as the contract remains voidable at his option.

Accidental formation of contract
If the letter of acceptance and the telegram of revocation of acceptance are delivered to
the offeror at the same time, in such situation the formation of contract will depend on
a matter of chance. If the offeror reads the letter of acceptance first and then the
telegram, a binding contract will arise. But if the offeror reads the telegram of
revocation of acceptance first, there will be no binding contract because the
communication of revocation comes to the offeror’s notice first.

CONTRACTS OVER THE TET. EPHONE

- When the patties negotiate a contract over telephone, no question of revocation can
possibly arise, for in such instantaneous communication, a definite offer is made and
accepted at one and the same time.

- If the acceptance is not in fact communicated to the offeror because the telephone
suddenly goes ‘dead’, there will be no contract. The offeree, therefore, must make sure
that his acceptance is received (heard and understood) by the offeror, otherwise there
is no binding contract.




THE INDIAN CONTRACT ACT, 1872 (Chart 1.5) -- CONSIDERATION

CONSIDERATION Compiled by:CA.SAHIL GROVER

DOCTRINE OF PRIVITY OF CONTRACT

MEANING DEFINITION [Sec 2(d)] -The doctrine says EXCEPTIONS TO RULE OF PRIVITY OF CONTRACT
* The price paid by one party for the promise | - When at the desire of the promisor, :gztc(’;gz;;’;rgens 1. In the case of a trust, the beneficiary can sue enforcing his right though he

was not a party to the contract between the trustee and the settler.

2. In the case of family settlement, if the terms of settlement are reduced in
writing, members of the family who were not a party to the settlement can
(also) enforce their claim.

of the other.
An agreement is legally enforceable only
when each of the parties to it gives something

enforce the
contract. The
parties stranger to

the promisee or any other person
has done or abstained from doing or

and gets something.(Quid pro quo) The

the promise and is called ‘consideration'.

1. Consideration must move at the desire of
the promisor: Acts done or services
rendered voluntarily or at the desire of
third party will not amount to valid
consideration so as to support a contract.

consideration must confer ‘some benefit"
on the promisor. It would be enough if the
act or forbearance or promise constituting
the consideration was done or given at the
promisor’s request, the benefit may accrue
to a third party.

. Consideration may move from the
promisee or any other person: As long as
there is a consideration for a promise, it is
immaterial who has furnished it. It may
move from the promisee or from any other
person. This means that even a stranger to
the consideration can sue on a contract
provided he is a party to the contract. This
is sometimes called as ‘Doctrine of
Constructive Consideration’.

Leading Case: Chinayya vs Ramayya
. Consideration may consist of an act or

abstinence. Consideration may consist of

either a positive act or abstinence i.e. a

negative act.

. Consideration may be past, present or
future.

o Past consideration: When something is
done or suffered before the date of the
agreement, at the desire of the promisor;
it is called ‘past consideration
Present consideration: Consideration
which moves simultaneously with the
promise, is called ‘present
consideration’ or ‘executed

date, it is called “future consideration’ or|
‘executory consideration

something given or obtained is the price for

does or abstains from doing or

promises to do or to abstain from doing
something

5. Executed and Executory consideration:
Where consideration consists of
performance, it is called “executed”
consideration. Where it consists only of a

but need not be ‘adequate’: Law leaves the
people free to make their own bargains.
Inadequacy of consideration is no bar to a
valid contract unless it is an evidence of
unfree consent. If consideration is
shockingly less and the other party alleges
that his consent was not free than this
inadequate consideration can be taken as an
evidence in support of this allegation.
“An agreement to which the consent of the
promisor is freely given is not void merely
because the consideration is inadequate; but
the inadequacy of the consideration may be
taken into account by the Court in
determining the question whether the
consent of the promisor was freely given."
(Explanation 2 to Section 25).
. Consideration must not be performance of
something which one is legally bound to
perform: Consideration must not be
performance of existing duty. But where a
person promises to do more than he is
legally bound to do, such a promise
provided it is not opposed to public policy,
is a good consideration.
Consideration must be real and not illusory:
Where consideration is physically
impossible, illegal, uncertain or illusory, it
is not real and therefore shall not be a valid
consideration.
. Consideration must not be unlawful,

7

8.

must be lawful. Anything which is immoral
or opposed to public policy also cannot be
valued as valid consideration.

a contract cannot
sue and be sued.

-Thus there is a undivided family.

contract; while
the first can sue,
the second cannot
sue.

Leading Case:
Dunlop Pneumatic

1. Agreement made on account of natural
love and affection [Sec. 25(1)]:
An agreement made without consideration is
enforceable if it is expressed in writing, and
registered under the law for the time being
in force for the registration of documents, is
made on account of natural love and
affection, between parties standing in a near
relation to each other
Leading Case: Rajlakhi Devi vs Bhootnaath
2. Agreement to compensate for past
voluntary service [Sec.25(2)] :A promise
made without consideration is also valid, if it
is a promise to compensate, wholly or in part,
a person who has already voluntarily done
something for the promisor or done
something which the promisor was legally
compellable to do. The following essential
factors must exist:
i. The services should have been rendered
voluntarily.
ii. The services must have been rendered for
the promisor.
iii. The promisor must be in existence at the
time when services were rendered.
iv. The promisor must have intended to
compensate the promisee.
In order to attract this exception, it should be
noted that the promise must be to
compensate a person who has himself done
something for the promisor and not to a

As between the donor and the donee, any
gift actually made will be valid and binding
even though without consideration"

3. In the case of certain marriage contracts a female member can enforce a
provision for marriage expense based on a petition made by the Hindu

3 . . . difference 4. Where there is an assignment of a contract, the assignee can enforce the
* Sub]e.ct to certain exceptions, gratuitous - such act or abstinence or promise is between a third contract for various bv.:_gnefits that would accrue to higm on account of the
promises are not enforceable at law. called a consideration for the promise. party to assignment
consideration and|| 5, Acknowledgement or estoppel - where the promisor by his conduct
LEGAL REOUIREMENTS REGARDING A VALID CONSIDERATION third party to a acknowledges himself as an agent of the third party, it would result into a

binding obligation towards third party

6. In the case of covenant running with the land, the person who purchases
land with notice that the owner of land is bound by certain duties
affecting land, the covenant affecting the land may be enforced by the
successor of the seller

7. Contracts entered into through an agent: The principal can enforce the

Leading Case: Durga Prasad vs Baldeo promise, it is executory. Tyre C ; b

: 5 ] A . YHE (L0 Y contracts entered by his agent where the agent has acted within the scope
Need not be for benefit of promisor: This | 6. Consideration must be ‘something of value’ || Selfrid dC 4 i i inci
essential does not require that the & eliridge and Co. of his authority and in the name of the principal

EXCEPTIONS TO THE RULE. “NO CONSIDERATION. NO CONTRACT"

4. Agreement to pay a time-barred debt [Sec. 25(3)]:

Where there is an agreement, made in writing and
signed by the debtor or by his authorised agent to
pay wholly or in part a debt barred by the law of
limitation, the agreement is valid even though it is
not supported by any consideration. Before the
exception can apply, it is necessary that:
the debt must be such of which the creditor might
have enforced payment but for the law for the
limitation of suits
the promisor himself must be liable for the debt.
there must be an ‘express promise to pay’ a time
barred debt as distinguished from a mere
‘acknowledgment of a liability‘in respect of a debt
the promise must be in writing and signed by the
debtor or his agent. An oral promise to pay a
time-barred debt is unenforceable.

5. Contract of agency:

Section 185 of the Contract Act lays down that no
consideration is necessary to create an agency.

. Remission by the promisee, of performance of

the promise (Sec. 63):

For compromising a due debt, i.e. agreeing to accept

less than what is due, no consideration is necessary.
Similarly, an agreement to extend time for
performance of a contract need not be supported by
consideration.

. Contribution to charity:

A promise to contribute to charity, though
gratuitous, would be enforceable, if on the faith of
promised subscription, the promisee takes definite

consideration’. immoral, or opposed to public policy. Only || Person who has done nothing for the L GROVIER steps in furtherance of the object and undertakes a
e Future consideration. When the presence of consideration is not sufficient it spg’m‘s‘ir’ d eift: Compiled by:CA-SAH liability, to the extent of liability incurred, not
consideration is to move at a future . Completed gift: exceeding the promised amount of subscription.

But where the promisee had done nothing on the
faith of the promise, a promised subscription is not
legally recoverable.




the age of majority according to the law to which he is subject and who is of sound mind, and is not disqualified from contracting by any law to which he is subject.

THE INDIAN CONTRACT ACT, 1872 (Chart 1.6)

An essential ingredient of a valid contract is that the contracting parties must be ‘competent to contract’ (Sec. 10). Section 11 lays down that “Every person is competent to contract who is of

Thus the Section declares that a person is incompetent to contract under the following circumstances:

Acc. to Sect 3 of the Majority Act, 1875, amended by the Majority (Amendment) Act. 1999, a person,

1. MINOR

domiciled in India, who is under 18 years of age is a minor.

LAW REGARDING MINOR’S AGREEMENTS compiet

CA SAHIL GROV]
by~

R Sec 12 defines the term ‘sound mind” as “A|

1. Agreement by a minor is
absolutely void and
inoperative as against him
Leading case: Mohori Bibi vs
Dharmodos Ghosh

2. Beneficial agreements are valid
contracts: Any agreement
which is of some benefit to the
minor and under which he is
required to bear no obligation,
is valid. In other words, a
minor can he a beneficiary e.g.,
a payee, an endorsee or a
promisee under a contract. Any
money advanced by a minor
can be recovered by him by a
suit because he can take
benefit under a contract.

3. No ratification on attaining the
age of majority: Ratification
means the subsequent
adoption and acceptance of an
act or agreement. A minor’s
agreement being a nullity and
void- ab-initio has no existence
in the eye of law. It cannot be
ratified by the minor on
attaining the age of majority.

4. Rule of estoppel does not
apply to a minor: A minor is
not estopped from pleading his
infancy in order to avoid a
contract, even if he has entered
into an agreement by falsely
representing that he was of full
age. In other words, where an
infant represents fraudulently
or otherwise that he is of full
age and thereby induces
another to enter into a contract
with him, then in an action
founded on the contract, the
infant is not estopped from
setting up infancy.

5. No specific performance: A
minor’s agreement being
absolutely void, there can be
no question of the specific
performance of such
agreement.

6. Minor’s liability for necessaries:

- Sec 68 provides that “if a
person, incapable of entering
into a contract, or any one
whom he is legally bound to
support, is supplied by another
person with necessaries suited
to his condition in life, the
person who has furnished such
supplies is entitled to be
reimbursed from the property
of such incapable person.”

- But a minor is not personally
liable; it is his property only

which is liable. If a minor owns

no property, the supplier will
lose the price of necessaries.

- Where a minor owns property,
the supplier will get a
reasonable price & not price
agreed to by minor.

- “What is a necessary article," is

to be determined with reference

to the status and circumstances
of the particular minor.( goods
reasonably necessary for his

support in the situation in life)

7. Partnership: A minor being
incompetent to contract cannot
be a partner in a partnership
firm, but under Section 30 of
the Indian Partnership Act, he
can be admitted to the benefits
of partnership with the consent
of all the partners.

8. No insolvency: A minor cannot
be declared insolvent as he is
incapable of contracting debts
and dues are payable from the
personal properties of minor
and he is not personally liable.

9. Contract by guardian are valid:
Valid contract can be entered
into with the guardian on
behalf of the minor. Guardian
must be competent to make the

contract and the contract should

be for the benefit of the minor.

10. Minor can be an agent: But he
will not be liable to his
principal for his acts

11. Minor cannot bind parent or
guardian: In the absence of
authority, express or implied,
an infant is not capable of
binding his parent or
guardian, even for
necessaries. The parents will
be held liable only when the
child is acting as an agent for
parents

Joint contract by minor and
adult: The adult will be liable
on the contract and not the
minor

. Minor as Shareholder: A
minor, being incompetent to
contract cannot be a
shareholder of the company.
If by mistake he becomes a
member, the company can
rescind the transaction and
remove his name from
register. But, a minor may,
acting though his lawful
guardian become a
shareholder by transfer or
transmission of fully paid
shares to him.

Liability for torts: A tort is a
civil wrong. A minor is liable
in tort unless the tort in
reality is a breach of contract.
Thus, where a minor hired a
horse for riding and injured it
by over-riding, he wasn’t held
liable. But if the wrongful
action is of a kind not
contemplated by the contract,
the minor may be held liable
for tort. Thus, where a minor
hired a horse for riding under
express instructions not to
jump, he was held liable
when he lent the horse to one
of his friends who jumped it,
whereby it was injured &
ultimately died.

Surety for a minor: In a
contract of guarantee when
an adult stands surety for a
minor then he (the adult) is
liable to the third party.

12.

14.

58

COMPETENCY TO CONTRACT

2. PERSONS OF UNSOUND MIND

person is said to be of sound mind for the
purpose of making a contract if, at the
time when he makes it, he is capable of
understanding it and of forming a rational
judgment as to its effects upon his
interests."

According to this Section, therefore, the
person entering into the contract must be a
person who understands what he is doing
and is able to form a rational judgment as
to whether what he is about to do is to his
interest or not.

The Section further states that:

i. “A person who is usually of unsound
mind, but occasionally of sound mind,
may make a contract when he is of
sound mind." Thus a patient in a lunatic
asylum, who is at intervals of sound
mind, may contract during those
intervals.

ii. “A person who is usually of sound
mind but occasionally of unsound
mind, may not make a contract when he
is of unsound mind.” Thus, a sane man
who is delirious from fever or who is so
drunk that he cannot understand the
terms of a contract, or form a rational
judgment as to its effect on his interest,
cannot contract whilst such delirium or
drunkenness lasts.

Burden of proof of “‘unsound mind’ is on

the person who challenges the validity of

the contract.

Idiots, lunatics and drunken persons are

examples of persons of unsound mind.

Effects of agreements made by persons of

unsound mind.

An agreement by a person of unsound
mind is absolutely void and inoperative as|
against him but he can derive benefit
under it.

The property of a person of unsound mind|
is, however, always liable for necessaries
supplied to him or to any one whom he is
legally bound to support, under Section 68

”

Cormpiled by: CA.SAHIL GROVER

3. DISQUALIFIED PERSONS

1. Alien enemies:
An alien (citizen of a foreign country)
living in India can enter into
contracts with citizens of India
during peace time only and that too
subject to any restrictions imposed by
the Govt. On the declaration of a war
between his country and India, he
becomes an alien enemy and cannot
enter into contracts. “Alien friend can
contract but an alien enemy can’t
contract.”

2. Foreign sovereigns and
ambassadors:
One has to be cautious while entering]
into contracts with them because
whereas they can sue others to
enforce the contracts entered upon
with them, they cannot be sued
without obtaining the prior sanction
of the Central Government. Thus
they are in a privileged position and
are ordinarily considered
incompetent to contract.

3. Convict:

A convict is one who is found guilty
and is imprisoned. During the period
of imprisonment, a convict is
incompetent to enter into contracts,
and to sue on contracts made before
conviction. On the expiry of sentence,
he is at liberty to institute a suit.

4. Insolvent:

An adjudged insolvent (before an
‘order of discharge’) is competent to
enter into certain types of contracts
i.e. he can incur debts, purchase
property or be an employee but he
cannot sell his property which vests
in the Official Receiver. After the
‘order of discharge,” he is just like
an ordinary citizen.

5. Joint-stock company and
corporation incorporated under a
special Act (like L.I.C., U.T.L):

A company/corporation is an artificial
person created by law. It cannot enter
into contracts outside the powers
conferred upon it by its
Memorandum of Association or by
the provisions of its special Act, as
the case may be Again, being an
artificial person (and not a natural
person) it cannot enter into contracts
of a strictly personal nature e.g.,
marriage.
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1. COERCION [SEC 15]

Coercion is the committing or
threatening to commit, any act
forbidden by the Indian Penal
Code or the unlawful detaining or
threatening to detain any property,
to the prejudice of any person
whatever, with the intention of
causing any person to enter into an
agreement.

Explanation- It is immaterial
whether the Indian Penal Code is
or is not in force in the place
where the coercion is employed

Threat to shoot, murder,
intimidation, threat to cause
hurt, rape, defamation, giving
wrong evidence, instigating to
commit crime, theft, attempt to
commit suicide are a few
examples of acts forbidden by
Indian Penal Code.

The act constituting coercion
may be directed at any person,
and not necessarily at the other
party to the agreement. Likewise
it may proceed even from a
stranger to the contract.

Effect of Coercion

A contract brought about by
coercion is voidable at the
option of the party whose
consent was so caused (Sec. 19)

The aggrieved party may either
exercise the option to affirm
the transaction and hold the
other party bound by it or
repudiate the transaction by
exercising a right of recission.

If the aggrieved party opts to
rescind a voidable contract, he
must restore any benefit
received by him under the
contract to the other party from
whom received.

The burden of proof that
coercion was used lies on the
party who wants to set aside
the contract on the plea of
coercion

they agree upon the same thing in the same sense.”

Thus, consent involves identity of minds or consensus-ad-idem i.e., agreeing upon the
same thing in the same sense.lf, for whatever reason, there is no consensus-ad-idem
among the contracting parties, there is no real consent & hence no valid contract.

2. UNDUE INFLUENCE [SEC 16]

1. A contract is said to be induced by “undue
influence” where the relations subsisting
between the parties are such that one of the

parties is in a position to dominate the will of the

other and uses that position to obtain an unfair

advantage over the other.

2. A person is deemed to be in a position to
dominate the will of another:

a) where he holds a real or apparent authority
over the other, e.g., the relationship between
master and the servant, police officer and the
accused;
where he stands in a fiduciary relation to the
other.
where he makes a contract with a person
whose mental capacity is temporarily or
permanently affected by reason of age,
illness, or mental or bodily distress. e.g. old
illiterate persons

- Undue influence is presumed to exist under the
circumstances mentioned above in sub-clauses
(), (b) and (c).

- In these cases the burden of proving that the
person who was in a position to dominate the
will of another did not use his position to obtain
an unfair advantage, will lie upon the person
who was in a position to dominate the will of the
other [Sec. 16(3)].

- He can rebut or oppose the presumption by

b)
©)

arguing (i) that full disclosure of facts was made.J

(ii) that the price was adequate, (iii) that the othe
party was in receipt of competent independent
advice and his consent was free.

Effect of Undue Influence

- When consent to an agreement is caused by
undue influence, the agreement is a contract
voidable at the option of the party whose
consent was so caused.

- Any such contract may be set aside either
absolutely or, if the party who was entitled to
avoid it has received any benefit thereunder,
upon such terms and conditions as the court
may seem just[Sec 19A]

NO UNDUE INFLUENCE: Every transaction where

the terms are disadvantageous to one party isn’t

necessarily influenced by undue influence. Thus
the mere fact the transaction is a hard bargain for
one party doesn’t always indicate undue influence,
if the parties to such transaction were on equal

footing and the transaction between them was a

normal commercial transaction done in normal

course of business.

‘Free Consent’ defined: Sec 14 lays down that “Consent is said to be ‘free’ when it is not caused by

THE INDIAN CONTRACT ACT. 1872 (Chart 1.7)

‘Consent’ defined: Sec 13 provides “Two or more persons are said to consent when

Coercion, as defined in Sec 15, or Undue influence, as defined in Sec 16, or Misrepresentation as defined
in Sec 18; or Fraud, as defined in Sect 17 or Mistake, subject to the provisions of Sect 20, 21 and 22.”
Consent is said to be so caused when it would not have been given but for the existence of such
coercion, undue influence, misrepresentation, fraud or mistake

COERCION VS. UNDUE INFLUENCE

Basis J Coercion Undue Influence
Nature of .\& It involves the physical force or threat. It involves moral or mental pressure.
action 2% | The aggrieved party is compelled to
NS
K make the contract

(@3
Involvement

It involves committing or threatening

No such illegal act is committed or a

imi to commit and act forbidden b is ai .
:::t(i::;l':nmal Indian Penal Code or detaining o):' threat is given. mp'\\edb‘féRo\lER
threatening to detain property GO gprl-
unlawfully. CA
Relationship It is not necessary that there must be Some sort of relationship between the
between some sort of relationship between the parties is absolutely necessary.
parties parties.

Exercised by
whom

Coercion need not proceed from the
promisor nor need it be the directed
against the promisor. It can be used
even by a stranger to the contract.

Undue influence is always exercised
between parties to the contract.

Enforceability

The contract is voidable at the option
of the party whose consent has been
obtained by the coercion.

Where the consent is induced by
undue influence, the contract is either
voidable or the court may set it aside
or enforce it in a modified form.

Position of
benefits
received

In case of coercion where the contract
is rescinded by the aggrieved party, as
per Sec 64, any benefit received has to
be restored back to the other party.

The court has the discretion to direct
the aggrieved party to return the
benefit in whole or in part or not to
give any such directions.

5. MISTAKE [SEC 20, 21, 22]

Mistake as to fact
Bilateral mistake
Where both the
parties to an
agreement are
under a mistake as
to a matter of fact
which is essential
to the agreement,
then the agreement
is void.[Sec 20]

Unilateral Mistake
A contract is not
voidable merely
because it was
caused by one of
the parties to it
being under a
mistake as to a
matter of fact.[Sec
22]

Mistake as to law
A contract is not
voidable because
it was caused by a
mistake as to any
law in force in
India; but a
mistake as to a
law not in force
in India has the 3.
same effect as a
mistake of fact.
[Sec 21]

Mistake of Indian
Law-Contract not
voidable

Mistake of
Foreign Law-
Same effect as if
Mistake of Fact

then rescind.

LOSS OF RIGHT OF RESCISSION

1. Affirmation: If after becoming aware of his right to
rescind, the aggrieved party affirms the transaction either
by express words or by an act which shows an intention to
affirm it, the right of rescission is lost.

2. Restitution not possible: If the party seeking rescission is

not in a position to restore the benefits he may have

obtained under the contract, e.g., where the subject-matter
of the contract has been consumed or destroyed, the right
to rescind the contract cannot be exercised.

Lapse of time: It may be treated as evidence of affirmation

where the aggrieved party fails to exercise his right

promptly on discovering the representation to be untrue or
on becoming aware of the fraud or coercion.

4. Rights of third parties: Since the contract is valid until
rescinded, being a voidable contract, if before the contract
is rescinded third parties, bonafide for value, acquire
rights in the subject matter of the contract, those rights are
valid against the party misled, and the right to rescind will
no longer be available. Thus where a person obtains goods
by fraud and, before the seller rescinds the contract,
disposes them off to a bonafide party, the seller cannot




THE INDIAN CONTRACT ACT, 1872 (Chart 1.8)

Representation means a statement of fact made by one party to the other, either before or at the time of contract relating to some matter essential to the formation of the contract with an

intention to induce the other patty to enter into the contract. A representation when wrongly made may be either innocent or intentional or deliberate with an intent to deceive the other

3. MISREPRESENTATION [SEC 18]

When a person makes a false statement which he
himself believes to be true and he doesn’t intend

to deceive the other party, there is
misrepresentation.

According to Section 18 ‘Misrepresentation’
includes following cases:

a) Positive assertion of unwarranted statements of

material facts believing them to be true: If a
person makes an explicit statement of fact not
warranted by his information (i.e. without any

reasonable ground) under an honest belief as to

its truth though it is not true, there is
misrepresentation.

b) Breach of duty which brings an advantage to
the person committing it by misleading the
other to his prejudice: This clause covers those
cases where a statement when made was true
but subsequently before it was acted upon; it
became false to the knowledge of the person

making it. In such a case, the person making the
statement comes under an obligation to disclose

the change in circumstances to the other party,
otherwise he will be guilty of
misrepresentation.

¢) Causing mistake about subject matter
innocently: If one of the parties induces the
other, though innocently, to commit a mistake
as to the quality or nature of the thing
bargained, there is misrepresentation.

Essentials of misrepresentation.

. There should be a representation, made
innocently with an honest belief as to its truth
and without any desire to deceive the other

party.

. The representation must relate to facts material

to the contract.

. The representation must be, or must have
become untrue.

. The representation must have been
instrumental in inducing the other party to
enter into a contract.

Effects of Misrepresentation
The aggrieved party has two alternative courses:

1. he can rescind the contract, treating the
contract as voidable OR
2. he may affirm the contract and insist that he

shall be put in the position in which he would
have been if the representation made had been|

true (Sec. 19).

Misrepresentation does not entitle the aggrieved

party to claim damages by way of interest or
otherwise for expenses incurred

party. In law, for the former kind the term ‘Misrepresentation' and for the latter the term ‘Fraud’ is used.
Compiled by:CA.SAHIL GROVER

4. FRAUD [SEC 17]

‘Fraud’ includes all acts committed by a person with an intention to deceive another person.
According to Section 17, ‘fraud” means and includes any of the following acts committed by a party to a contract:
1. The representation that a fact is true when it is not true by one who does not believe it to be true: Thus a false statement intentionally
made is fraud. An absence of honest belief in the truth of the statement made is essential to constitute fraud.
2. The active concealment of a fact by a person who has knowledge or belief of the fact. Mere non-disclosure is not fraud where there is no
duty to disclose. Caveat Emptor or “Buyer Beware’ is the principle in all contracts of sale of goods. As a rule the seller is not bound to
disclose to the buyer the faults in the goods he is selling. The buyer must make all enquiries before he buys a good to ensure that the

good suits his needs , In the absence of any enquiry from the buyer, the seller is not bound to disclose every defect in goods of which he

may be aware.

3. A promise made without any intention of performing it. If a man while entering into a contract has no intention to perform his promise,

there is fraud on his part.

4. Any other act fitted to deceive: All surprise, trick, cunning, dissembling and other unfair way that is used to cheat anyone is considered
fraud and sub-section (4) is obviously intended to cover all those cases of fraud which cannot appropriately be covered by the other sub-

sections.

5. Any such act or omission as the law specially declares to be fraudulent: This sub-section refers to the provisions in certain Acts which
make it obligatory to disclose relevant facts. Example: Section 55 of the Transfer of Property Act, the seller of immovable property is
bound to disclose to the buyer all material defects in the property (e.g., the roof has a crack) or in the seller’s title (e.g., the property is

mortgaged). An omission to make such a disclosure amounts to fraud.

Effects of Fraud

The aggrieved
party has
following
remedies:

1. He can rescind
the contract, i.e.,
he can avoid the
performance of
the contract;
contract being
voidable at his
option (Sec.
19);or

2. He can ask for
restitution and
insist that the
contract shall be
performed, and
that he shall be
put in the
position in
which he would
have been, if the
representation
made had been
true (See. 19).

3. The aggrieved
party can also
sue for damages,
if any. Fraud is a
‘civil wrong’
hence
compensation is
payable.

Can Silence be Fraudulent?

The Explanation to Sec 17 deals with cases as
to when “silence is fraudulent” or what is
sometimes called “constructive fraud.” It
declares that “mere silence as to facts likely to
affect the willingness of a person to enter into
a contract is not fraud, unless:

i. The circumstances of the case are such
that, regard being had to them, it is the
duty of the person keeping silence to
speak or

ii. Silence is, in itself, equivalent to speech
General rule: Mere silence is not fraud
because there is no duty cast by law on a party
to a contract to make a disclosure to the other
party, of material facts within his knowledge.
Silence is fraudulent if circumstances of the
case are such that it is the duty of the person
keeping silence to speak’. In other words,
silence is fraudulent in contracts of “‘utmost
good faith’ i.e. contracts 'uberrimae fidei’.

Following contracts come within this

category:

1. Fiduciary Relationship 2. Contracts of
Insurance

4. Share allotment
contracts

5. Contracts of family settlement

Silence is fraudulent where the circumstances
are such that “silence is, in itself equivalent to
speech.” Where, for example, B says to A “If
you do not deny it. I shall assume that the
horse is sound.” A says nothing. Hence A’s
silence is equivalent to speech. If the horse is
unsound A’s silence is fraudulent

3. Contracts of marriage

1. A deceit which doesn’t deceive gives no ground for action. Where a
party to a contract commits fraud or misrepresentation, but the other
party is not, in fact, misled by such fraud or misrepresentation, the
contract cannot be avoided by the latter. (Explanation to Section 19).

2. In cases of fraudulent silence, the contract is not voidable, if the party
whose consent was so caused had the means of discovering the truth
with ordinary diligence (Exception to Sec. 19).In case of fraud this is
no defence i.e. contract is voidable even if the fraud could be

Special points

discovered with ordinary diligence.

3. Fraud by a stranger to the contract does not affect contract

FRAUD vs. MISREPRESENTATION

Basis of difference Fraud Misrepresentation

Intention To deceive the other There is no such
party by hiding the intention to deceive
truth. the other party.

Knowledge of truth The person making The person making

the suggestion
believes that the
statement as untrue.

the statement believes
it to be true, although
it is not

Recission of the
contract and claim
for damages

The injured party
can repudiate the
contract and claim

damages. for restitution but
cannot claim the
damages.

The injured party is
entitled to repudiate
the contract or sue

Means to discover
the truth

) b\l‘G o\'?’@
LN\
OO
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The party using the
fraudulent act cannot
secure or protect
himself by saying that
the injured party had
means to discover the
truth.(except in case of
fraudulent silence)

Party can always plead
that the injured party
had the means to
discover the truth.
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According to Section 23, every agreement of which the object or consideration is unlawful
is void and the consideration or the object of an agreement is unlawful in the following
cases:

1. If it is forbidden by law: This clause refers to agreements which are declared illegal by
law. If the consideration or object for a promise is such as is forbidden by law, the
agreement is void.

2. If it is of such a nature that, if permitted, it would defeat the provisions of any law: This
clause refers to cases where the object or consideration of an agreement is of such a
nature that though not directly forbidden by law, it would indirectly lend to a violation
of law whether enacted or otherwise (e.g. Hindu and Mohammedan Laws). Such an
agreement is also void.

3.1If it is fraudulent: An agreement whose object or consideration is to defraud others is
unlawful and hence void.

4. If it involves or implies injury to the person or property of another: If the object or
consideration of an agreement is injury to the person or property of another, it is void,
being an unlawful agreement.

5. If the court regards it as immoral: An agreement whose object or consideration is immoral
is illegal and therefore void. The scope of the word ‘immoral” here extends to the
following:

i. Sexual immorality e.g. illicit cohabitation or concubinage or prostitution

ii. Furtherance of sexual immorality. Compilor, .

iii. Interference with marital relatigls. "l by CASAH]L GROVER

iv. Such acts which are against good public morals.

6. If the court regards it as “opposed to public policy': On the basis of decided cases on the
subject the following agreements have been held by courts to be against public policy:
i. Trading with an alien enemy
ii. Agreements interfering with the course of justice.

iii. Agreements for stifling criminal prosecution: Any agreement which seeks to prevent
the prosecution of a guilty party is opposed to public policy and is void However,
under the Indian Criminal Procedure Code there are certain compoundable offences
(e.g. assault) which can be compromised and agreements for the compromise of such
offences are valid.

iv. Maintenance and Champerty. ‘Maintenance may be defined as an agreement whereby
a stranger promises to help another person by money or otherwise in litigation in
which that third person has himself no legal interest. ‘Champerty’ is an agreement
whereby a person agrees to assist another in litigation in exchange of a promise to
hand over a portion of the proceeds of the action.

Thus. in both cases financial or professional assistance is provided with a view to
assisting another person in litigation but in case of champerty the party helping in
litigation also shares in the gains of the litigation in addition to interest on money
advanced or fees for professional services.
Under the English Law both ‘Maintenance” and “Champerty” are absolutely void. The
rules applied in India are as follows:
— An agreement for supplying funds by way of ‘maintenance' or ‘champerty’ is valid
unless:
a) itis unreasonable so as to be unjust to the other party, or
b) it is made by a malicious motive like that of gambling in litigation and not with
the bonaflde object of assisting a claim believed to be just
v. Traffic in public offices: Agreements for sale or transfer of public offices or for
appointments to public offices in consideration of money are illegal,

vi. Agreements creating an interest opposed to duty: An agreement which tends to create

a conflict between interest and duty is illegal and void on the ground that it is
opposed to public policy

i. Marriage brokerage agreements. These are agreements for the payment of money in

consideration of procuring for another in marriage a husband or a wife. Such
agreements are illegal and void

viii. Sale of public offices: While appointing a person to certain important and high public

office, merit alone should be the criteria. Any attempt to influence or any agreement
to influence anyone in this regard should be seen as an act ‘opposed to public
olicy’.
ix. Agreenzlent for the creation of monopolies

[

V.

Object or consideration unlawful in part

1. When an agreement contains several distinct
promises to do things legal and also other things
illegal and the legal part cannot be separated from
the illegal part (i.e. the consideration for different
promises is a single sum of money), the whole
agreement is illegal and void (Sec. 24)

2. Where there is reciprocal promise to do things
legal and also other things illegal and the legal
part can be separated from the illegal part (i.e.
there is a separate consideration for different
promises),the legal part is a contract and the illegal
part is a void agreement (Sec. 57)

3. In the case of an alternative promise, one branch
of which is legal and the other illegal, the legal
branch alone can be enforced (Sec. 58).

Example: A and B agree that A shall pay B Rs.
1,000 for which B shall afterwards deliver to A
either rice or smuggled opium. This is a valid
contract to deliver rice and a void and unlawful
agreement as to opium

ILLEGAL/UNLAWFUL AGREEMENTS

Effect of Illegal Agreements on
Collateral Transactions

Transactions which are incidental or
collateral to illegal agreements are also
tainted with illegality and therefore are
not enforceable, provided the parties to
the collateral transaction had the
knowledge of the illegal or immoral
design of the main or primary agreement.

No restitution is allowed.

Parties to an illegal agreement cannot get
any help from a court of law as “no
polluted hand shall touch the pure
fountain of justice." So nothing can he
recovered under an illegal agreement and
if something has been paid it cannot he
recovered back whether the illegal object
has been carried out or has not been
carried out is immaterial. The rule of law
is that "no action is allowed on an ‘illegal
agreement’.

VOID AGREEMENT vs. ILLEGAL AGREEMENT

1. Meaning An agreement not
o O enforceable by law is said to
Cﬁ“@ix\ ey be a void agreement
P

An agreement which is forbidden
(i.e., prohibited) by any law for the
time being in force, is an illegal
agreement.

2. One in another

illegal.

All void agreements are not

An illegal agreement is always
void.

If an agreement does not
satisfy one or more

3. Reason

and 56, it is void.

requirements of Sec. 10, 29

An agreement becomes an illegal
agreement only if it is made
against the provisions of any law
for the time being in force.

4. Punishment

The parties are not liable to be

In case of an illegal agreement, the
parties are criminally liable.

is not void.

punished.
5. Effect on collateral | A transaction which is
transactions collateral to a void agreement,

A transaction which is collateral to
an illegal agreement, is also illegal.




1. Agreements in restraint of marriage
[Sec 26]

“Every agreement in restraint of the marriage
of any person, other than a minor, is
void.”[Sec 26].

- The restraint may be general or partial but
the agreement is void, and therefore, an
agreement agreeing not to marry at all, or a
certain person, or a class of persons, or for a
fixed period, is void.

- Agreement restraining the marriage of a
minor is valid

- A promise to marry a particular person does
not imply any restraint of marriage, and is,
therefore, a valid contract.

3. Agreements in restraint of legal

proceedings [Sec 28]

Section 28 declares the following kinds of
agreements void:

a) An agreement by which a party is restricted
absolutely from taking usual legal
proceedings, in respect of any rights arising
from a contract.

b) An agreement which limits the time within
which one may enforce his contract rights,
without regard to the time allowed by the
Limitation Act.

Exceptions:

to arbitration any dispute which may arise
between them under the contract, such a
contract is valid.

b) The Section does not affect an agreement

in a higher court.
)
a contract from selecting one of the two
courts which are equally competent to try
the suit

Curtailing the period of limitation: Any
under Section 28.

are also void, not under this Section but
under Section 23, as the object will be to
defeat the provisions of the law.

Agreements, the meaning of which is not
certain, or capable of being made certain, are
void”. If the words used by the parties are

THE INDIAN CONTRAC
2. Agreements in restraint of trade [Sec 27]

“Every agreement by which anyone is restrained
from exercising a lawful profession, trade or
business of any kind, is to that extent void.”[Sec
27]

- An agreement whereby one of the parties agrees
to close his business in consideration of the
promise by the other party to pay a certain sum
of money, is void, being an agreement is restraint
of trade, and the amount is not recoverable, if the
other party fails to pay the promised sum of
money.

m,

5. Wagering Agreements

Section 30 lays down that agreements by way of wager are void; and no suit shall be
brought for recovering anything alleged to be won on any wager, or entrusted to any
person to abide the result of any game or other uncertain event on which any wager is

ade.

- Literally the word “wager’ means “a bet’: something stated to be lost or won on the
result of a doubtful issue, and therefore, wagering agreements are nothing but
ordinary betting agreements. “The essence of wagering is that one party is to win and
the other to lose upon a future event which at the time of the contract is of an
uncertain nature — that is to say, if the event turns out one way A will lose; but if it

turns out the other way he will win.”

Exception: A bet on a horse race carrying a prize of Rs.500 or more to the winners has
been made valid under the exception.

72 (Chart 1.10) - EXPRESSELY DECLARED VOID AGREEMENTS

Exceptions: In these agreement in restraint is
valid:

a) This Section does not affect the law relating
to arbitration e.g., if the parties agree to refer

whereby parties agree “not to file an appeal”

This Section does not prevent the parties to

agreement curtailing the period of limitation
prescribed by the Limitation Act is also void

Note: Agreements extending the period of
limitation prescribed by the Limitation Act

4. Uncertain Agreements [Sec 29] |

1. Sale of goodwill: The seller of the ‘goodwill” of a
business can be restrained from carrying on a
similar business, within specified local limits, so
long as the buyer, or any person deriving title to
the goodwill from him, carries on a like business
therein, provided the restraint is reasonable in

point of time and space.

Essential features of a wager:

(a) There must be a promise to pay money or money’s worth.
(b) The promise must be conditional on an event happening or not happening.
(c) The event must be an uncertain one. If one of the parties has the event in his own

hands, the transaction is not a wager.

(d) Each party must stand to win or lose under the terms of agreement.
(e) The stake must be the only interest which the parties have in the agreement.(No

interest except winning the bet)

(f) There must be common intention to bet at the time of making such agreement.

2. Partners’ agreements: An agreement in restraint
of trade among the partners or between any
partner and the buyer of firm’s goodwill is valid
in following cases:

i. Restriction on existing partner not to carry
any other business while he is partner.
Restriction on outgoing partner
Restrictions on partners upon or in
anticipation of dissolution of firm.
Restrictions on partners in case of sale of
goodwill of the firm
3. Negative stipulations in service agreements: An
agreement of service by which a person binds
himself during the term of the agreement, not to
take service with anyone else, is not in restraint
of lawful profession and is valid.

4. Trade combinations:

- An agreement, the primary object of which is to
regulate business and not to restrain it is valid.
Thus, an agreement in the nature of a business
combination between traders or manufacturers e.
g., not to sell their goods below a certain price, to
pool profits or output and to divide the same in
an agreed proportion, does not amount to a
restraint of trade. However an agreement
attempts to create a monopoly, it would be void.

- An agreement between manufacturer and a
wholesale merchant that the entire production
during a period will be sold by the manufacturer
to the wholesale merchant is not in restraint of
trade if the purchaser was bound to accept the
whole quantity

ii.
iii.

iv.

Transactions similar to Wager

Lottery business is a wagering transaction.
Such a transaction is not only void but also
illegal because Section 294-A of the IPC
declares ‘conducting of lottery’ a punishable
offence. If a lottery is authorised by the
Govt., the persons running the lottery and
the buyer of lottery ticket won’t be guilty of
a criminal offence, but the lottery remains a
wager.
Crossword Puzzles and Competitions:
Crossword puzzles in which prizes depend
upon the correspondence of the competitor’s
solution with a previously prepared
solution kept with the editor of a newspaper
is a lottery and therefore, a wagering
transaction. Crossword puzzles, picture
competitions and athletic competitions
where prizes are awarded on the basis of
skill and intelligence are the games of skill
and hence such competitions are valid.

Horse Race Transactions: A horse race
competition where prize payable to the bet
winner is less than 500, is a wager.

Speculative transactions: an agreement or a
share market transaction where the parties
intend to settle the difference between the
contract price and the market price of
certain goods or shares on a specified day, is

Transactions resembling with wagering
transaction but are not void

Chit fund: Chit fund does not come
within the scope of wager (Section
30). In case of a chit fund, a certain
number of persons decide to
contribute a fixed sum for a specified
period and at the end of a month, the
amount so contributed is paid to the
lucky winner of the lucky draw.
Commercial transactions or share
market transactions: In these
transactions in which delivery of
goods or shares is intended to be
given or taken, do not amount to
wagers.
Games of skill and Athletic
Competition: Crossword puzzles,
picture competitions and athletic
competitions where prizes are
awarded on the basis of skill and
intelligence are the games of skill and
hence such competition are valid.
According to the Prize Competition
Act, 1955 prize competition in games
of skill are not wagers provided the
prize money does not exceed Rs.1,000.
A contract of insurance: A contract of
insurance is a type of contingent
contract and is valid under law and
these contracts are different from

Compiled by:CA.SAHIL, GROVER

a gambling and hence void

wagering agreements.

COLLATERAL TRANSACTIONS: Collateral transactions to void agreements are

NO RESTITUTION: No restitution of the benefit

received is allowed in the case of expressly declared

vague or indefinite, the law cannot enforce
void agreements.

the agreement oy CAS AHIL GROVER || not void. Collateral transactions to illegal agreements are illegal and thus void. For
Comped 9y- =~

example in a wagering transaction the broker is entitled to collect his brokerage
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INSURANCE CONTRACTS vs WAGERING AGREEMENTS

Compiled by: CA.SAHIL GROVER

CONTINGENT CONTRACTS

Basis

Contracts of Insurance

Wagering Agreement

Meaning

It is a contract to
indemnify the loss.

It is a promise to pay
money or money’s worth
on the happening or non-
happening of an uncertain
event.

“A contingent contract is a contract to do or not to do something if some event collateral to such contract does or
does not happen.” [Sec 31]. Thus it is a contract, the performance of which is dependent upon the happening or non-
happening of an uncertain event, collateral to such contract.

Consideratio
n

The crux of insurance
contract is the mutual
consideration (premium
and compensation
amount).

There is no consideration
between the two parties.
There is just gambling for
money.

contract of insurance
indemnifies the insured
person against loss.

amount on the happening
of uncertain event.

1. The performance of such a contract depends

upon the happening or non-happening of some

future uncertain event.

2. The future uncertain event is collateral i.e.
incidental to the contract. The event is not part
of the contract. The event should be neither

performance promised nor a consideration for a

due to be performed, then it is a not contingent

contract.

Enforceability

It is valid and
enforceable

It is void and
unenforceable agreement.

Premium

Calculation of premium
is based on scientific
and actuarial calculation
of risks.

Nosuchlogical
calculations arerequired
in case of wagering
agreement.

Public Welfare

They are beneficial to the
society.

They have been regarded
as against the public
welfare.

VOID AGREEMENTS vs. VOID CONTRACTS

- Collateral event ‘means an event which is
“neither a performance directly promised as
part of the contract, nor the whole of the
consideration for a promise.”

- Itis incidental to the contract. The event is not
part of the contract.

- Example : C contracts to pay Rs 100 to D for
white-washing his house on the terms that no
payment shall be made till the completion of

the work, it is not a contingent contract because

the event (D’s completing the work) is not

Essentials of Contingent Contract Rules Regarding the Performance of Contingent Contracts

1.

Insurable Insured party has There is no property in 3 "lla‘fl(z:n::)slft.ingent eventishouldinotibelatmere an event, it can be enforced only when the happening of the
Interest insurable interest in the | case of wagering ‘will’ of the promisor. The event should be event becomes impossible and not before.[Sec 33]
life or property sought to| agreement. There is contingent in addition to being the will of the |3. Contingent on the future conduct of a living person: A contract
be insured. betting on other’s life and promisor. would cease to be enforceable if it is contingent upon the
properties. 4. The event must be uncertain. Where the event conduct of a living person when that living person does
Contract Except life insurance, the| Loser has to pay the fixed is certain or bound to happen, the contract is something to make the ‘event’ or “‘conduct” as impossible of

Collateral event =

6.

. Contingency is the non-happening of an event: Where a

. Contingency is non happening of an event within fixed time

Contingency is the “happening of an event”: Where a contingent
contract is made contingent on happening of a future contingent
event, the contract cannot be enforced until and unless the event
‘happens’. If the happening of the event becomes impossible,
then the contingent contract is void. [Sec 32]

contingent contract is made contingent on a non-happening of

happening within any definite time, or otherwise then under
further contingencies.[Sec 34]

Contingency is happening of event within fixed time
Contingent contracts to do or not to do anything, if a specified
uncertain event happens within a fixed time, becomes void, if, at
the expiration of the time fixed, such event has not happened or
if before the time fixed, such event becomes impossible.[Sec 35]

Contingent contracts to do or not to do anything, if a specified
uncertain event does not happen within a fixed time, may be
enforced by law when the time fixed has expired and such event
has not happened, or if, before the time fixed has expired, if it
becomes certain that such event will not happen. .[Sec 35]
Contingent on an impossible event: A contingent agreement to
do a thing or not to do a thing if an impossible event happens is

Basis of Void agreement Void Contract col!ateral to the contract, but is itse!f a void and hence is not ob.viously epforceable. The situation
distinction reciprocal promise oris the very thing would not change even if the parties to the agreement are not
Meaning An agreement not A contract which ceases to be contracted for and is thus an integral part of the)  aware of such impossibility.[Sec 36] Compiled by: CA.SAHIL GROVER
enforceable by lawis  |enforceable by law becomes contract _
agreement enforceable.
Status at All the essentials of the [All the essentials of the Basis Contingent contract Wagering Agreement
thetime | contract are not satisfied contract are satisfied at the Meaning A contingent contract is a contract to do | A wagering agreement is a promise to give
of at the time of formation |time of formation of a contract or not to do something with reference to a | money or money’s worth with reference to an
formation | of agreement .Thus itis |,which subsequently becomes collateral event happening or not | uncertain event happening or not happening.
a nullity since very void .Thus at the time of happening.
beginning __ formation ,it is a valid contract Reciprocal Contingent contract may not contain A wagering agreement consists of reciprocal
Restitution | No restitution is allowed |Restitution is allowed in case promises reciprocal promises. promises.
in case of a expressly of a void contract .In others
declared void words, any party who has Uncertain event | In a contingent contract, the eventis In a wagering contract, the uncertain event is
agreements .or if the obtained any benefit under a collateral. the core factor.
g?ge:;o:e(;c::::ﬁ;atlon ‘[;g:;c:( ::Oo?rt‘r'eag:hg:l:)s;t rtrestore i Nature of Contingent contract may not be A  wagering agreement is
unIawaI y- contract wagering in nature. essentially contingent in nature.
Legal A void agreement does |When legal obligations Interest of Contracting parties have interest in the subject| The contracting parties have no interest in
i . not create any |ega| created under a contract contracting matter in contingent contract. the subject matter.
obligation | o jigations between the |come to an end subsequent to parties
parties from the very formation of the contract ,the Effect of Contingent contract is valid. A wagering agreement is void.
beginning. contract becomes void contract

T T T T
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- A contract is the result of an agreement enforceable by law. But in some cases there is no offer, no acceptance, no consensus ad-idem and in fact no intention on the part of parties to enter
into a contract and still the law from the conduct and relationship of the parties, implies a promise imposing obligation on the one party and conferring a right in favour of the other.

- In other words under certain special circumstances obligations resembling those created by a contract are imposed by law although the parties have never entered into a contract. Such
obligations imposed by law are referred to as 'Quasi-Contracts’ or “Constructive Contracts' under the English law, and “certain relations resembling those created by contracts” under the

Indian law. A quasi-contract rests upon the equitable “doctrine of unjust enrichment" which declares that a person shall not be allowed to enrich himself unjustly at the expense

of another. Quasi contracts are based on principles of equity, justice and good conscience. Duty and not a promise or agreement is the basis of such contracts.

QUASI CONTRACTS

Claim for necessaries supplied to a person
incapable of contracting or on his account
(Sec. 68)

If a person, incapable of entering into a contract, or|
any one whom he is legally bound to support is
supplied by another person with necessaries
suited to his condition in life, the person who has
furnished such supplies is entitled to be
reimbursed from the property of such incapable
person.
The following points need to be emphasised:
i.The Section does not create any personal liability
but only the estates are liable.
ii.The things supplied must come within the
category of ‘necessaries’. The word ‘necessaries’
here covers not only bare necessities of existence.
e.g. food and clothes, but all things which are
reasonably necessary to the incompetent person,
having regard to his status in society. e.g. watch, a
radio, a bicycle may be included therein.
iii.Necessaries should be supplied only to such
incompetent person or to someone whom the
incompetent person is legally bound to support,
such as his wife and children.
iv.Incompetent person's property is liable to pay
only a reasonable price for the goods or services
supplied and not the price which the incompetent
person might have “agreed to” (legally speaking

Obligation of person enjoying benefit of non-gratuitous act
(Sec.70)

Where a person lawfully does anything for another person

or delivers anything to him not intending to do so gratuitously, and

such other person enjoys the benefit thereof, the latter is bound to

make compensation to the former in respect of, or to restore, the thing

so done or delivered. ledbY:_ SVER

The following three conditions must be fulfilled: Cé}‘t‘([’?j\l’ﬂLGRO

a) A person has lawfully done something for another person; or
delivered something to another person.

b) Such person must have acted voluntarily; and non-gratuitously i.e.
it must have been done with the intention of being paid for.

¢) The other person has enjoyed the benefit of the act done for him; or
the thing delivered to him.

If the conditions of Sec. 70 are satisfied, there will be a quasi-contract
between the parties. Consequently, the party who has done something
or delivered a thing shall be entitled to recover its value from the
person who obtained the benefit of the same.

Liability of lI;erson to whom money is paid or thing delivered

y mistake or under coercion [Sec.72].

"A person to whom money has been paid or anything delivered by
mistake or under coercion must repay or return it”.

Accordingly, if one party under a mistake pays to another party money
which is not due by contract or otherwise, that money must be repaid

an incompetent person cannot agree to anything).

Reimbursement of person paying money

due by another, in payment of which he is
interested (Sec 69)

A person who is interested in the payment of

money which another is bound by law to pay and

who therefore pays it, is entitled to be reimbursed

by the other.

Conditions of Section 69:

(a) One person is legally bound to make a payment.

(b) Some other person makes such payment.

(c) The person making such payment is not legally
bound to make such payment.

(d) The person making such payment is interested
in paying such amount.

If all the conditions of Sec. 69 are satisfied, the

person who is interested in paying such amount

shall be entitled to recover the payment made by

him

Difference between quasi contracts and contracts

o O
meaw

Basis of distinction | Quasi- Contract Contract

Essential for the valid | The essentials for the The essentials for the

contract formation of a valid formation of a valid
contract are absent contract are present
Obligation Imposed by law Created by the

consent of the parties

Responsibility of finder of goods (Sec. 71)

“A person who finds goods belonging to another and takes
them into his custody is subject to the same responsibility as a
bailee."

Thus an agreement is also implied by law between the owner
and finder of the goods and the latter is deemed to be a bailee.

Duties of finder of goods:

1. Finding true owner: He must try to find out the real owner of
the goods and must not appropriate the property to his own
use. If the real owner is traced, he must restore the goods to
him on demand. If he does not take these measures, he will
be guilty of criminal misappropriation of the property under
Section 403 of Indian Penal Code.

2. Take reasonable care: Further, till the goods are in possession

of the finder, he must take as much care of the goods as a

man of ordinary prudence would under similar

circumstances take of his own goods of the same bulk,
quality and value.
Rights of finder of goods (Sec 168 & 169)

. Recover expenses incurred: He is entitled to receive from the

true owner, all expenses incurred by him for preserving the

goods or finding the true owner. He has a lien on the goods
for the money so spent i.e. he can refuse to return the goods
to the true owner until these moneys are paid. He is not
entitled to file a suit for the recovery of such sums.

2. Recover Reward: He can file a suit against the owner to
recover any reward which was offered by the owner for the
return of the goods provided he came to know of the offer of
reward before actually finding out the goods.

3. Sell the goods: The finder of goods is entitled to sell the
goods if the owner cannot be found out or if he refuses to
pay the lawful charges of the finder in the following two
situations only:

a) when the thing is in danger of perishing or of losing
the greater part of its value. Or
b) when the lawful charges of the finder amount to at
least two-thirds of the value of goods found.
He is entitled to sue to recover the decifit.In case of surplus it
should be pass it to the true owner.

4. Right to retain possession against everyone except the true

owner: Till the true owner is found out, the finder of goods

can retain possession of the goods against everybody in the
world. No one except the real owner can claim possession of
goods from the finder. If anybody deprives him of the
possession of the goods, he can file a suit for damages for
trespass




Who can Demand Performance?

-Only the promisee (or his duly authorised
agent) can demand performance of the promise
under a contract. (Rule- a person cannot acquire
rights under a contract to which he is not a
party")

- A third party cannot demand performance of
the contract even if it was made for his benefit.

-In case of the death of the promisee, his legal
representatives are entitled to enforce the
performance of the contract against the
promisor. Compiled by: CA.SAHIL GROVEI

By whom Contracts must be Performed?

1. By the promisor himself
In the case of a contract involving personal
skill, taste or credit. e. g. a contract to paint a
picture, a contract of agency or service, the
promisor must himself perform the contract.
Section 40 states “if it appears from the nature
of the case that it was the intention of the
parties to any contract that any promise
contained in it should be performed by the
promisor himself, such promise must be
performed by the promisor”

2. By the promisor or his agent:
In the case of a contract of impersonal nature;
e.g., a contract of sale of goods or a contract to
lend a sum of money, the promisor himself or
his agent may perform the contract [Sec 40 (2)].

3. By the legal representatives:
In the case of contracts involving personal
skill, the heirs or legal representatives of a
deceased promisor are not bound to perform
the contract. Such contracts come to an end on
the death of the promisor. In the case of
contracts not involving personal
considerations, the legal representatives are
bound to perform the contract. But their
liability is limited to the estate of the deceased
which has come to their hands. They are not
personally liable.

4. Performance by a third person:

-Section 41 lays down that if a promisee accepts
performance of the promise from a third
person, he cannot afterwards enforce it against
the promisor.

-Where a promisee accepted lesser amount
from a third party in full satisfaction of his
claim, it was held that he cannot enforce the
promise

-Thus under this Section performance of the
promise by a stranger, once accepted by the
promisee, discharges the promisor, although
the latter has neither authorised nor ratified

the act of the third party

THE INDIAN CONTRACT ACT, 1872 (Chart 1.13) -

"Performance of Contract" means fulfilling of their respective legal obligations created under the contract by both the promisor and the promisee. When a contract is duly performed by both
the parties, the contract comes to a happy ending and nothing more remains. Performance by both parties is the normal and natural mode of discharging or terminating a contract.

Who can demand performance?

- Section 45 which provides that
when a promise is made to
several persons jointly, then
unless a contrary intention
appears from the contract, the
right to claim performance rests
with all the promisees jointly
and a single promisee cannot
demand performance.

- When any one of the promisees
dies, the right to claim
performance rests with the legal
representatives of such
deceased person jointly with the
surviving promisees. When all
the promisees are dead, the
right to claim performance rests
with the legal representatives of
all jointly.

- In brief, so long as all the joint
promisees are alive, the right to
claim performance rests with all
of them jointly and on the death
of any promisee his legal
representatives step into his
shoes.

DISTINCTION BETWEEN SUCCESSION & ASSIGNMENT

1. Meaning The transfer of rights & | The transfer of rights by a
liabilities of a person to another person is
deceased person to his | called assignment.
legal representative is
called as succession.

2. Time Succession takes place | Assignment takes place during
on the death of a person. | the lifetime of a person.

3. Voluntary Succession is not a Assignment is a voluntary act
voluntary act. of the parties.

act
4. Written Succession may take Assignment requires execution|
document place even without any of an assignment deed.
written document.

5. Scope All the rights and Only rights can be assigned.
liabilities of a person are
transferred.

6. Notice No notice of succession | Notice of assignment must be
is required to be given to | given to the creditor.
any person.

7. No consideration is Consideration is a must for

. . necessary for assignment.
Consideration | ¢, cassion.

PERFORMANCE OF CONTRACT

PERFORMANCE OF JOINT PROMISES

By whom Contracts must be Performed? [Liability of Joint Promisor & Promisee]

Compiled by: CA.SAHIL GROVER

1. All promisors must jointly fulfil the promise: When two or more persons have made a joint promise
(e.g. signed a promissory note jointly), then, unless a contrary intention appears by the contract, all
such persons must jointly fulfil the promise.

When any one of the joint promisors dies, his legal representatives must jointly with the surviving
promisors, fulfil the promise. On the death of all the original promisors, the legal representatives of
all of them jointly must fulfil the promise (See. 42).

However legal representatives are not personally liable. Their liability is limited to the assets
inherited by them.

Contracts involving personal skill come to an end on the death of any of the joint promisors and the
liability of performance does not fall on the legal representatives

. Any one or more of joint promisors may be compelled to perform: The promisee is entitled, in the
absence of express agreement to the contrary, to compel any one or more of such joint promisors to
perform the whole of the promise (Sec 43 para 1).Thus the liability of joint promisors is "joint and
several” as against the promisee.

. Right of contribution inter-se between joint promisors

If one of several joint promisors is made to perform the whole contract, he may require equal
contribution from the other joint promisors unless a contrary intention appears from the contract.
[Sec 43 para 2)

. Sharing of loss by default in contribution: If any one of the joint promisors makes a default in
making contribution, if any, the remaining joint promisors must bear the loss arising from such
default in equal shares (Sec.43, Para 3).

. Effect of release of one joint promisor (Section 44): In case of joint promise, if one of the joint
promisors is released from his liability by the promisee, his liability to the promisee ceases but this
does not discharge the other joint promisors from their liability; neither does it free the joint
promisor so released from his liability to contribute to the other joint promisors (Sec. 44).

TIME AND PLACE FOR PERFORMANCE

— Where prescribed by the promisee. Where the time and place
are prescribed by the promisee, the performance of the contract
must be at the specified time and place.

— Where not prescribed by the promisee. If no time and place are
prescribed by the promisee, then the contract must be
performed:

a) Within a reasonable time, on a working day and within
the usual hours of business. The question, “what is a
reasonable time" is in each particular case, a question of
fact. It depends either on special circumstances of each
particular case or the usage of trade or the intention of
parties at the time of entering into contract.

At proper place e. g. at godown or shop and not at a public

meeting or a fair. “What is a proper place" is in each

particular case, a question of fact. Generally speaking the
promisor must ask the promisee where he would like the
contract to be performed, and to perform it at such

place(Sec 49)

b)

MODE OR MANNER OF PERFORMANCE.

“The performance of any promise may be made in any manner,
which the promisee prescribes or sanctions” (Sec. 50). He has
no right to substitute, for what he has been directed,
something else, even if the substitute may be more beneficial
to the promisee.




When is the time the essence of the contract?

“Time is of the essence of the contract,

Note:

THE INDIAN CONTRACT ACT, 1872 (Chart1.14) - PERFORMANCE OF CONTRACT

EFFECTS OF FAILURE TO PERFORM
CONTRACT WITHIN STIPULATED TIME

Section 55 lays down the following rules:

1. Where "time is of the essence of the contract” and
there is failure to perform within the fixed time, the
contract (or so much of it as remains unperformed)
becomes voidable at the option of the promisee. He
may rescind the contract and sue for the breach.

. Where “time is not of the essence of the contract"
failure to perform within the specified time does not
make the contract voidable.The promisee cannot
rescind the contract and he will have to accept the
delayed performance. But he would be entitled to
claim compensation from the promisor for any loss
caused to him by the delay. This rule is, however,
subject to the condition that the promisor should not
delay the performance beyond a reasonable time,
otherwise the contract will become voidable at the
option of the promisee.

. In case of a contract voidable on account of the
promisor’s failure to perform his promise within the
agreed time or within a reasonable time, as the case
may be, if the promisee, instead of rescinding the
contract, accepts the delayed performance, he cannot
afterwards claim compensation for any loss caused
by the delay, unless, at the time of accepting the
delayed performance, he gives notice to the
promisor of his intention to do so.

i. if the parties to the contract have expressly agreed
to treat it as such, or

ii.if the nature of transaction and the intention of
parties were such that the performance within a
limited time was necessary.

— Even where a time is specified for the performance of
a certain promise, ‘time may not be of the essence of
the contract' and one has to look at the nature and
construction of the contract and the intention of the
parties in order to ascertain whether "time is of the
essence of the contract" or not.

Unless a different intention appears from the terms of
the contract, ordinarily in commercial contracts the
time of delivery of goods is of the essence of the
contract but not the time of payment of the price.

In transaction of sale of gold, silver, blue chip shares,
time of delivery is of essence. Here time will be
treated as essence of contract.

In transaction involving sale of land, redemption of
mortgages, though certain time frame is fixed, any
delay is not valued seriously provided justice can be
done to parties. Of course even in sale of land, time
can be made as on essence of contract by express

words. AS AHIL CRO
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ORDER OF PERFORMANCE OF RECIPROCAL PROMISES
A contract may consist of (i) an act and a promise or (ii) two promises one being the

consideration for the other. The second type of contract which involves two promises,

one promise from each to the other party is known as “Reciprocal promise"..\&w, (}LOQ%
3
The performance of reciprocal promise can take in different forms- @““‘% \S
DN

APPROPRIATION OF
PAYMENTS

When a debtor who owes several debts to
the same creditor, makes a payment
which is insufficient to satisfy the whole
indebtedness, the question arises. "as to

<

1. Simultaneously performance of reciprocal promise [Sect 51]: In this case, promises
have to be performed simultaneously. The conditions and performances are
concurrent. If one of the parties does not perform his promise, the other also need not
perform his promise.

. Performance of reciprocal promise where the order is expressly fixed (Sec 52): Where
the order of performance is expressly fixed, the promise must be performed in that
order only. Where “A” promises to build a house for ‘B” and ‘B” promises to pay after
construction, here ‘A’ must perform his promise before he can call upon ‘B’ to fulfill
his promise of payment of money.

. Performance of reciprocal promise by implication: Where the performance of
reciprocal promise is not fixed expressly, sometimes the order is understood by
implication.

. Effect of one party preventing another from performing promise [Section 53]: When in
a contract consisting of reciprocal promises one party prevents the other from
performing his promise, the contract becomes voidable at the option of the party so
prevented. Example: A and B contract that B shall execute certain work for A for
Rs.1,000. B is ready and willing to do the work accordingly but A prevents him from
doing so. The contract becomes voidable at the option of B and if he elects to rescind it
he is entitled to recover from A compensation for any loss which he has incurred by
its non-performance.

. Effects of default as to promise to be performed first [Sec 54]: When a contract consists
of reciprocal promises, such that one of them cannot be performed, or that its
performance cannot be claimed till the other has been performed, and the promisor of
the promise last mentioned fails to perform it, such promisor cannot claim the
performance of the reciprocal promise, and must make compensation to the other
party to the contract for any loss which such other party may sustain by the non-
performance of the contract.

Example: A contracts with B to execute certain builder's work for a fixed price. B
supplying the scaffolding and timber necessary for the work. B refuses to furnish any
scaffolding or timber and the work cannot be executed. A need not execute the work
and B is bound to make compensation to A for any loss caused to him by the non-
performance of the contract.

. Position of legal and illegal parts of Reciprocal promises : Section 57 of the Act
provides that if reciprocal promises have two parts, the first part being legal and the
second part being illegal, the legal part is a valid contract and the illegal part is void

Example: Where ‘A’ agrees to sell his house to ‘B’ for Rs.50000/- and further ‘A’ insists
and it is agreed that if the house is used as a gambling house, then ‘B’ would pay
another Rs.75000/-. In this case the first part is valid as it is legal, the second part is
void as it is illegal.

. Alternative promise one branch being illegal: “In the case of the alternative promise,
one branch of which is legal and the other illegal, the legal branch alone can be
enforced”

Example: A and B agree that A shall pay B Rs. 1,000 for which B shall afterwards
deliver to A either rice or smuggled opium. This is a valid contract to deliver rice and
a void and unlawful agreement as to opium

which of the debts the payment is to be

applied“?

Sections 59 to 61 of the Contract Act

answer this question and lay down the

following rules:

1. Application of payment where debt to

be discharged is indicated [Sec 59]:

a) Debtor’s express instructions must
be followed: Appropriation is a
right given to the debtor for his
benefit. Thus if the debtor expressly
states that the payment made by him
is to be applied to the discharge of
some particular debt, the creditor
must act accordingly otherwise he
should not accept the payment.
Debtor’s implied intention must be
followed: If there are no express
instructions, then debtor's implied
intention should be gathered from
the circumstances attending the
payment and appropriation must be
done accordingly.

. Application of payment where debt to
be discharged is not indicated [Sec 60]:
If there is no express or implied
direction by the debtor regarding
appropriation, then the creditor has got
the option to apply the payment to any
debt lawfully due from the debtor,
including a debt which is barred by the
Limitation Act.

. Application of payment when neither
party appropriates[Sec 61]: In terms of
section 61 of the Act, where neither
party appropriates:

a) the payment shall be applied in
discharge of debts in order of time,
and

b) if the debts are of equal standing the
payment shall be applied in
discharge of each proportionately.

b)

The above appropriation takes place
whether or not the debt is barred by
limitation.

4. When principal and interest both due:
If a payment has been made without
expressly stating whether it is towards
interest or principal, payment is to be
applied towards interest first and then
the balance to principal.
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Discharge of a contract means termination of contractual relations between the parties to a contract. Where the rights and obligations arising out at a contract are extinguished the contract is

DISCHARGE OF CONTRACT

said to be discharged or terminated. The various modes of discharge are given below:

1.DISCHARGE BY PERFORMANCE 2. DISCHARGE BY MUTUAL AGREEMENT

Performance of contract is the principal and 1. Novation (Sec 62):

3. DISCHARGE BY LAPSE OF TIME

- The Limitation Act lays down that in case of breach of a contract legal

most usual mode of discharge of a contract.
Performance may of two kinds:

1. Actual Performance

— When each party to a contract fulfils his
obligation arising under the contract within
the time and in the manner prescribed it
amounts to actual performance of the contract
and the contract comes to an end or stands
discharged.

— But if one party only performs his promise, he
alone is discharged. Such a party gets a right
of action against the other party who is guilty
of breach.

2. Attempted Performance [Tender]

When the promisor offers to perform his
obligation under the contract, but is unable to
do so because the promisee does not accept the
performance, it is called “attempted
performance" or “tender.” Thus “tender” is not
actual performance but is only an “offer to
perform’ the obligation under the contract.

A valid tender of performance is equivalent to
performance and the contract comes to an end.

Essentials of a valid tender
- It must be unconditional. A conditional
tender is no tender.
- It must he made at proper time and place.
- It must be of the whole obligation contracted
for and not only of the part. Thus deciding of
his own to pay in instalments and offering

the first instalment was held an invalid tender
as it was not of the whole amount due.

- If the tender relates to delivery of goods, it
must give a reasonable opportunity to the
promisee for inspection of goods.

- If there are several joint promisees, an offer to
any one of them is a valid tender

- In case of tender of money, exact amount
should be tendered in the legal tender money.

Effect of refusal to accept valid tender
The contract is deemed to have been
performed by the promisor, i.e., tenderer and
the promisee can be sued for breach of
contract. A valid tender, thus, discharges the
contract.

Exception.

Tender of money, however, does not discharge
the contract. The money will have to be paid
even after the refusal of tender, of course
without interest from the date of refusal.

Novation means substitution of a new contract in place of
the original contract. The new contract may be between the
same parties; or between different parties. If parties are not
changed then the nature of the obligation (i.e. material terms
of the contract) must be altered substantially in the new
substituted contract, for, a mere variation of some of the
terms of a contract, while the parties remain the same is not
"novation" but “alteration." The consideration for the new
contract is the discharge of the original contract. Novation
can’t be compulsory. It can only be with the mutual consent
of all the parties. OVER
. . AHIL GR

2. Alteration (Sec 62) Compiled by: S
Alteration means a change in one or more of the material
terms of a contract with mutual consent of parties. A
material alteration is one which alters the legal effect of the
contract. e.g. a change in the amount of money to be paid or
a change in the rate of interest. Immaterial alteration, e.g.,
correcting a clerical error in figures or the spelling of a name
has no effect on the validity of the contract and does not
amount to alteration in the technical sense. An alteration
discharges the original contract and creates a new contract
between the parties. However, the parties to the new
contract remain the same. A material alteration made in a
written contract by one party without the consent of the
other will make the whole contract void and no person can
maintain an action upon it.

3. Remission (Sec. 63):

Remission means waiver. Section 63 of the Act deals with

remission. It provides that “every promisee may dispense

with or remit wholly or in part, the performance of the

promise made to him or may extend the time for such

performance or may accept instead of it any satisfaction

which it thinks fit”. A contract is discharged by remission,

i.e., where a promisee agrees to -

(a) dispense with (wholly or in part) the performance of a
promise made to him; or

(b) extend the time for performance due by the promisor; or

(c) accept a lesser sum instead of the sum due under the
contract; or

(d) accept any other consideration than agreed to in the
contract.

No consideration is necessary for remission.

4. Rescission (Sec. 62):
It means cancellation of a contract by one or all the parties to
the contract. All the parties may mutually agree to bring the
contract to an end. This is called as discharge of contract by
rescission by mutual consent. An agreement of rescission
releases the parties from their obligations arising out of the
contract. In the case of rescission, the existing contract is
cancelled by mutual consent without substituting a new
contract in its place. There may also be an implied rescission
of a contract,e.g.,where there is non-performance of a
contract by both the parties for a long period, without
complaint, it amounts to an implied rescission.

- For example, the period of limitation for simple contracts is three years

- Where “time is of essence in a contract", if the contract is not performed at

1. Death: Contracts involving personal skill, knowledge or ability of the

action should be taken within at specified period, called the period of
limitation, otherwise the promisee is debarred from instituting a suit in at
court of law and the contract stands discharged. Thus in certain
circumstances lapse of time may also discharge a contract

under the Limitation Act and therefore on default by debtor if the creditor
does not file a suit of recovery against him within three years of default,
the debt becomes time-barred on the expiry of three years and the creditor
will be deprived of his remedy at law. This in effect implies discharge of
contract.

the fixed time, the contract comes to an end, and the party not at fault
need not perform his obligation and may sue the other party for damages

4. DISCHARGE BY OPERATION OF LAW

deceased party are discharged automatically on the death of the promisor.
In other contracts the rights and liabilities of the deceased person pass on
to the legal representatives of the dead man.

. Insolvency: The insolvent is discharged from liability on all contracts
entered into upto the date of insolvency.

. Unauthorized material alteration: An alteration which changes the
substance (i.e., legal effect or basic character) of a contract is called as
material alteration. A material alteration made in a written document or
contract by one party without the consent of the other will make the
whole contract void. Example: where the amount of money to he received
is altered or an additional signature is forged.

. Merger of rights: Where an inferior right contract merges into a superior
right contract, the former stands discharged automatically.

Example: Where a man holding property under a contract of tenancy buys
the property, his rights as a tenant are merged into the rights of ownership
and the contract of tenancy stands discharged by operation of law

5. DISCHARGE BY BREACH OF CONTRACT

Breach of contract by a party thereto is also a method of discharge of a
contract because "breach" also brings to an end the obligations created by a
contract on the part of each of the parties. Of course the aggrieved party,
i.e., the party not at fault can sue for damages for breach of contract as per
law; but the contract as such stands terminated. ER
! iled by: CA.SAHIL GROV
Breach of contract may be of two kinds: Compiled by,

1. Actual breach; and 2. Actual breach.

1. Actual breach: It occurs when a party fails to perform his obligation
upon the date fixed for performance by the contract. It entitles the party
not in default to elect to treat the contract as discharged and to sue the
party at fault for damages for breach of contract.

2. Anticipatory Breach: An anticipatory breach of contract is a breach of
contract occurring before the time fixed for performance has arrived.
It may either be by words spoken or written or can also be implied from
the conduct of parties.
For example: A person contracts to sell a particular horse to another on
1st of June and before that date he sells the horse to somebody else.

Effects of Anticipatory Breach-Next Chart




Effect of an anticipatory breach.

- When there is an anticipatory
breach of contract, the promisee
is excused from performance or
from further performance.

- Further, it gives an option to the
promisee (the aggrieved party)
whereby:

1. He may either treat the
contract as rescinded and sue
the other party for damages
for breach of contract
immediately without waiting
until the due date of
performance OR

2. He may elect not to rescind
but to treat the contract as still
operative, and wait for the
time of performance and then
hold the other party
responsible for the
consequences of non-
performance. But in that case,
he will keep the contract alive
for the benefit of the other
party as well as his own and
the guilty party, if he so
decides on reconsideration,
may still perform his part of
the contract and can also take
advantage of any supervening
impossibility which may have
the effect of discharging the
contract.

Exception:

The doctrine of anticipatory
breach does not apply to
contracts for the payment of a
debt. Thus, if A borrows Rs.5,000
from B and signs a Promissory
Note as evidence of the debt,
same to be paid six months from
date and if A notifies B two
months before the due date that
he will not pay the Note,A’s
renunciation will not entitle B to
sue immediately. B must wait
until the Note is due and if A
then refuses to pay, B may file

suit 1 GROVER
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DISCHARGE OF CONTRACT

IMPOSSIBILITY OF PERFORMNCE [SEC 56] 6. DISCHARGE BY SUPERVENING IMPOSSIBILITY/ILLEGALITY

An agreement to do an act impossible in itself is void.

Contract to do act afterwards becoming impossible or unlawful:
A contract to do an act which, after the contract is made, becomes
impossible, or, by reason of some event which the promisor could
not prevent, unlawful, becomes void when the act becomes
impossible or unlawful.

Compensation for loss through non-performance of act known to
be impossible or unlawful: Where one person has promised to do
something which he knew, or, with reasonable diligence, might
have known, and which the promisee did not know, to be

- Section 56,Para 2, declares: "A contract to do an act which, after the contract is made,

becomes impossible, or, by reason of some event which the promisor could not
prevent, unlawful, becomes void when the act becomes impossible or unlawful”.

- In this case the performance of a contract is quite possible when it is made. But

subsequently, some event happens which renders the performance impossible or
unlawful. Such impossibility is called the subsequent or supervening.
Effects of supervening impossibility

The contract is discharged, i.e., the contract becomes void. All the parties are
discharged from their respective obligations. Restitution is allowed in terms of
section 65

impossible or unlawful, such promisor must make compensation
to such promisee for any loss which such promisee sustains
through the non-performance of the promise.

Cases where doctrine of supervening impossibility applies

ANALYSIS OF SEC 56

The impossibility of performance may be of the two types,

namely (a) initial impossibility, and (b) subsequent impossibility

1. Impossibility existing at the time of contract (Initial
Impossibility): When the parties agree upon doing of
something which is obviously impossible in itself the
agreement would be void. Impossible in itself means
impossible in the nature of things. The fact of impossibility
may be and may not be known to the parties.

i. If known to the parties: An agreement constituted, quite
unknown to the parties, may be impossible of being
performed and hence void.

ii. If unknown to the parties: Even where both the promisor
and the promisee are ignorant of the impossibility the
contract then too is void.

If known only to the promisor: If the impossibility is not
obvious and the promisor alone knows it is impossible to
perform or even if he does not know but he should have
known about the impossibility with reasonable diligence,
the promisee is entitled to claim compensation for the loss
suffered because of failure of the promisor to perform.

Compiled by:CA.SAHIL GROVER

iii.

2. Subsequent or Supervening impossibility: Sometimes, the
performance of a contract is quite possible when it is made. But
subsequently, some event happens which renders the

1. Accidental destruction of subject matter: If the subject matter of the contract is

accidentally destroyed, without any fault of any party, it amounts to supervising
impossibility. Therefore, both the parties are excused from performance of the
contract. Leading Case : TAYLOR VS.CALDWELL

2. Incapacity to perform a contract of personal service: Where a contract has to be

personally performed by a party, disability or incapacity to perform caused due to
circumstances beyond the control of such party (e.g., illness or death) amounts to
supervening impossibility.

3. Change of law: Performance of a contract may also become impossible due to

change in law subsequently. The law passed subsequently may prohibit the act
which may form part as basis of contract. Here the parties are discharged from their
obligations.

4. Outbreak of war: If one of the parties becomes an alien enemy due to outbreak of

war, it amounts to supervening impossibility. All contracts entered into with an
alien enemy during war are illegal and void-ab-initio. Contracts entered into before
the outbreak of war are suspended during the war and may be revived after the war|
is over provided they have not already become time-barred. If a war is declared
between the countries of the contracting parties then only the contract is suspended
during war. If war is declared between the country of one of the parties to the
contract and a third country, it will be treated as “difficulty in performance” only
and does not discharge the contract.

5. Non-existence or non-occurrence of things forming the basis of a contract: If

particular state of things, which forms the basis of a contract, ceases to exist or
occur, the contract is discharged by supervening impossibility. Leading Case:
KRELL VS HENRY

performance impossible or unlawful. Such impossibility is
called the subsequent or supervening. It is also called the post-

Cases not covered by supervening impossibility

contractual impossibility. The effect of such impossibility is
that it makes the contract void, and the parties are discharged
from further performance of the contract.

Restitution under void agreement or contract that become
void. [Sec 65]

Section 65 lays down that
- when an agreement is discovered to be void or

- when a contract becomes void,
any person who has received any advantage under such agreement|
or contract is bound to restore it, or to make compensation for it, to
the person from whom he received it.

However, agreements which are known to be void or illegal, when
they are entered into, are excluded from the purview of this
Section. Similarly nothing can be recovered in case of expressly
declared void agreements

1. Commercial impossibility/ Difficulty in performance: Where performance becomes

difficult or burdensome, e.g., rise or fall in prices, depreciation or appreciation of
currency, obstacles to the execution of the contract, execution of contract becoming
more expensive or less profitable, availability of transport at exorbitant rates, etc., it
does not amount to supervening impossibility and thus doesn’t excuse
performance.

2. Default by third party: Default by a third party on whose work or conduct the

promisor relied does not amount to supervening impossibility.

3. Strikes, riots or civil disturbances: Strike by the workers, or outbreak of riots or

some civil disturbances interrupting the performance of promise do not amount to
supervening impossibility.

4. Self-induced impossibility: Impossibility arising due to a party’s own conduct or

act (i.e. a deliberate or a negligent act), is not supervening impossibility.Eg.lockout.

. Partial failure of objects or partial impossibility: If a contract is made for fulfilment
of several objects, the failure of one or more of them does not amount to
supervening possibility. Leading Case: H.B. Steamboat Co. v Hulton




THE INDIAN CONTRACT ACT, 1872 (Chart 1.17) REMEDIES FOR BREACH OF CONTRACT

1. RECISSION OF
CONTRACT

Rescission means a
right available to an
aggrieved party to
terminate a contact.

- When there is a

breach of contract by
one party, the other
party may rescind
the contract and need
not perform his part
of obligations under
the contract and may
sit quietly at home if
he decides not to
take any legal action
against the guilty
party.

But in case the
aggrieved party
intends to sue the
guilty party for
damages for breach
of contract he has to
file a suit for
rescission of the
contract.

- When the court

grants rescission, the
aggrieved party is
freed from all his
obligations under
the contract and
becomes entitled to
compensation for
any damage which
he has sustained
through the non
fulfilment of the
contract (Sec. 75).
Thus, applying to the
court for ‘rescission
of the contract’ is
necessary for
claiming damages
for breach or for
availing any other
remedy. In practice a
‘suit for rescission’ is
accompanied by a
‘suit for damages’
etc; in the same
plaint

2.
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KINDS OF DAMAGES

. Ordinary Damages: When a contract has been broken, the injured party

can, as a rule, always recover from the guilty party ordinary or general
damages. These are such damages as may fairly and reasonably be
considered as arising naturally and directly in the usual course of things
from the breach of contract itself. In other words, ordinary damages are
restricted to the "direct or proximate consequences" of the breach of
contract and remote or indirect losses, which are not the natural and
probable consequence of the breach of contract are generally not regarded.
Leading Case: HADLEY VS.BAXENDALE

Special damages: are those which arise on account of the special or
unusual circumstances affecting the plaintiff. In other words, they are such
remote losses which are not the natural and probable consequence of the
breach of contract. Unlike ordinary damages, special damages cannot be
claimed as a matter of right. These can be claimed only if the special
circumstances which would result in a special loss in case of breach of
contract are brought to the notice of the other party at the time when the
contract is entered into. Subsequent knowledge of the special
circumstances will not create any special liability on the guilty party.

. Exemplary or Vindictive Damages: Such damages which are awarded with

a view to punishing the guilty party for the breach and not by way of
compensation for the loss suffered by the aggrieved party. These damages
may be awarded only in two cases -
a) for breach of promise to marry because it causes injury to his or her
feelings;
b) for wrongful dishonour by a banker of his customer’s cheque because
in this case the injury due to wrongful dishonour to the drawer of
cheque is so heavy that it causes loss of credit and reputation to him.
The damages could be very heavy if loss had been suffered by a
businessman, when compared to a non-businessman customer.
Similarly where the value of cheque is small the damages could be very
heavy in comparison to a situation where the value of cheque is heavy.

Nominal Damages: Nominal damages are awarded where the plaintiff
has proved that there has been a breach of contract but he has not in fact
suffered any real damage. It is awarded just to establish the right to
decree for the breach of contract. The amount may be a rupee or even 10
paise

Damages for deterioration caused by delay: In the case of deterioration
caused to goods by delay, damages can be recovered from carrier even
without notice. The word ‘deterioration” not only implies physical
damages to the goods but it may also mean loss of special opportunity for
sale.

Pre-fixed damages: Sometimes, parties to a contract stipulate at the time
of its formation that on a breach of contract by any of them, a certain
amount will be payable as damage. It may amount to either liquidated
damages (i.e., a reasonable estimate of the likely loss in case of breach) or
a penalty (i.e., an amount arbitrarily fixed as the damages payable).
Section 74 provides that if a sum is named in a contract as the amount to
be paid in case of a breach, the aggrieved party is entitled to receive from
the party at fault a reasonable compensation not exceeding the amount so
named (Section 74).

Damages are a monetary compensation allowed to the injured party for the loss or injury suffered by him as a result of the breach of contract.
The fundamental principle underlying damages is not punishment but compensation. By awarding damages the court aims to put the injured party into the

position in which he would have been, had there been performance and not breach and not to punish the defaulter party. As a general rule "compensation must
be commensurate with the injury or loss sustained, arising naturally from the breach. If actual loss is not proved, no damages will be awarded.”

2. SUIT FOR DAMAGES

LIQUIDATED DAMAGES AND PENALTY

- ‘Liquidated damages ‘“means a sum fixed up in advance, which is a fair and
genuine pre-estimate of the probable loss that is likely to result from the breach.

- 'Penalty' means a sum fixed up in advance, which is extravagant and
unconscionable in amount in comparison with the greatest loss that could
conceivably be proved to have followed from the breach. It is imposed by way of
punishment to prevent parties from committing the breach.

- Sometimes the parties fix up at the time of the contract the sum payable as
damages in case of breach.

- In such a case. a distinction is made in English Law as to whether the provision
amounts to ‘liquidated damages’ or a “penalty’. Courts in England usually allow
‘liquidated damages “as stipulated in the contract without any regard to the actual
loss sustained. 'Penalty” clauses, however, are treated as invalid and the courts in
that case calculate damages according to the ordinary principles and allow only
reasonable compensation

- Under the Indian Law, Section 74 does away with the distinction between
‘liquidated damages ‘and “penalty'. This Section lays down that the courts are not
bound to treat the sum mentioned in the contract either by way of liquidated
damages or penalty as the sum payable as damages for breach. Instead the courts
are required to allow reasonable compensation so as to cover the actual loss
sustained, not exceeding the amount so named in the contract.

- Thus, according to the Section, the named sum, regardless whether it is a penalty
or not, determines only the maximum limit of liability in case of the breach of
contract. In terms of Section 74, courts are empowered to reduce the sum payable
on breach whether it is “penalty’ or “liquidated damages” provided the sum
appears to be unreasonably high.

- Exception: Where any person gives any bond to the Central or State government
for the performance of any public duty or act in which the public are interested,
on breach of the condition of any such instrument, he shall be liable to pay the
whale ciim mentianed therein.

How to Calculate the Damage

In case of a contract for sale of good,
(i) where the buyer breaks the contract, the damages would be the difference
between contract price and market price as on the date of breach,
(ii) where the seller breaks the contract, the buyer can recover the difference
between market price and contract price as on date of breach.
Any subsequent increase or decrease in the market price would not be taken note
of .

Duty to Mitigate Damage Suffered

It is the duty of the injured party to mitigate damage suffered as a result of the
breach of contract by the other party. He must use all reasonable means of
mitigating the damage, just as a prudent man would under similar circumstances
in his own case He cannot recover any part of the damage traceable to his own
neglect to mitigate

The aggrieved party is entitled in addition to the damages to get the costs of
getting the decree for damages from the defaulter party. The cost of suit for
damages is in the discretion of the court.




LIQUIDATED DAMAGES vs PENALTY

THE INDIAN CONTRACT ACT, 1872 (Chart 1.18)

REMEDIES FOR BREACH OF CONTRACT
3. SUIT FOR SPECIFIC PERFORMANCE

Basis Liquidated Damages Penalty
1.Meaning If the sum payable by the defaulting If the sum payable by the defaulting
party in case of breach of a contract (as party in case of breach of a contract
) q@?“ specified in the contract) represents a (as specified in the contract) is not
@‘3@'@?‘0 fair and genuine pre- estimate of the based on probable loss, and is
((@ R\ damages likely to result due to breach, disproportionate to the damages
(¢} V{‘ov such specified sum is called as which are likely to result as a result
O liquidated damages. Thus, liquidated of breach, such specified sum is
damages are based on probable loss. called as penalty.
2.Purpose Liquidated damages are imposed by way Penalty is imposed by way of
of compensation to the aggrieved party. punishment, so as to prevent a party
from committing a breach
3. Validity in In England, liquidated damages are In England, no amount is awarded to
England awarded in full (disregarding the actual any party, where a contract requires
damages suffered by the aggrieved party).| payment of penalty.
4. Validity in In India, the Courts do not differentiate between liquidated damages and penalty.
India Indian Courts restrict the damages to reasonable compensation so as to cover the
actual loss suffered by aggrieved party (i.e. it is immaterial as to whether the
specified sum is in the nature of liquidated damages or penalty).

ORDINARY DAMAGES vs. LIQUIDATED DAMAGES

The actual loss suffered by the
aggrieved party due to breach of
contract is allowed in the form of
compensation, i.e., ordinary
damages are allowed.

Basis Ordinary Damages Liquidated Damages

1.Meaning Ordinary damages are determined If the sum payable by the defaulting
by the Court. Ordinary damages are party in case of breach of a contract (as
not specified by the parties in the specified in the contract) represents a
contract. Ordinary damages means fair and genuine pre- estimate of the
such damages as may fairly and damages likely to result due to breach,
reasonably be considered as such specified sum is called as
arising naturally from the breach of liquidated damages. Thus, liquidated
contract. damages are based on probable loss.

2.Purpose The purpose of awarding damages The purpose of specifying the liquidated
it to compensate the loss caused to damages is to avoid uncertainty and
the aggrieved party. expenses of proving damages in the

Court.
3.Effect

The liquidated damages act as a ceiling,
i.e., the aggrieved party shall be allowed
actual loss suffered by him or liquidated
damages, whichever is less.

Compiled by: CA.SAHIL GROVER

- Specific performance means the actual carrying out of the contract as agreed. Under
certain circumstances an aggrieved party may file a suit for specific performance i.e.
for a decree by the court directing the defendant to actually perform the promise that
he has made. Such a suit may be filed either instead of or in addition to a suit for
damages.

- A decree for specific performance is not granted for contracts of every description. It
is only where it is just and equitable so to do. i.e. where the legal remedy is
inadequate or defective that the courts issue a decree for specific performance. It is
usually granted in contracts connected with land, buildings, rare articles and unique
goods having some special value to the party suing because of family association.

- Specific performance is not granted, as a rule, in the following cases:

o Where monetary compensation is an adequate relief. Thus the courts refuse
specific performance of a contract to lend or to borrow money or where the
contract is for the sale of goods easily procurable elsewhere.

o Where the contract is for personal services e.g a contract to marry or to paint a
picture. In such contracts “injunction’ is granted in place of specific performance

4. SUIT FOR INTUNCTION

- ‘Injunction" is an order of a court restraining a person from doing a particular act. It
is a mode of securing the specific performance of the negative terms of the contract.

- To put it differently, where a party is in breach of negative term of the contract (i.e.
where he is doing something which he promised not to do) the court may by issuing
an injunction restraint him from doing what he promised not to do.

- Thus ‘injunction’ is a preventive relief

5. SUIT UPON QUANTUM MERUIT

- Quantum Meruit i.e. as much as the party doing the service has deserved

- Where one person has rendered service to another in circumstances which indicate an
understanding between them that it is to be paid for although no particular
remuneration has been fixed, the law will infer a promise to pay. It covers a case
where the party injured by the breach had at time of breach done part but not all of
the work which he is bound to do under the contract and seeks to be compensated for
the value of the work done.

- For the application of this doctrine, two conditions must be fulfilled:
1. Itis only available if the original contract has been discharged.
2. The claim must be brought by a party not in default.

- The object of allowing a claim on quantum meruit is to recompensate the party or
person for value of work which he has done

The claim for quantum meruit arises in the following cases:

a) When an agreement is discovered to be void or when a contract becomes void.

b) When something is done without any intention to do so gratuitously.

c¢) When one party abandons or refuses to perform the contract

d) Where there is an express or implied contract to render services but there is no
agreement as to remuneration.

e) Where a contract is divisible and the party not in default has enjoyed the benefit of
part performance.

f) When an indivisible contract for a lump sum is completely performed but badly
the person who has performed the contract can claim the lump sum, but the other
party can make a deduction for bad work
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