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THE COMPANIES ACT, 2013   (Chart 1.1) 

INTRODUCTION 

 This Act repeals and replaces The Companies
Act, 1956.

 Received the assent of President on 29th August,
2013.

 Sec 1 was notified on 30th Aug 2013.Remaining
sections were notified in phased manner on
different dates

 Contains 470 sections divided into 29 chapters
along with 7 schedules.

SECTION 1: Short Title, Extent, 

Commencement and Application 

(1) This Act may be called the Companies Act, 2013.

(2) It extends to the whole of India.

(3) This section shall come into force at once and the

remaining provisions of this Act shall come into force

on such date as the Central Government may, by

notification in the Official Gazette, appoint and different 

dates may be appointed for different provisions.

(4) The provisions of this Act shall apply to—
a) companies incorporated under this Act or under

any previous company law;

b) Insurance companies, except in so far as the said

provisions are inconsistent with the provisions of

the Insurance Act, 1938 or the Insurance

Regulatory and Development Authority Act, 1999.

c) banking companies, except in so far as the said

provisions are inconsistent with the provisions of

the Banking Regulation Act, 1949 ; 

d) companies engaged in the generation or supply of 

electricity, except in so far as the said provisions

are inconsistent with the provisions of the

Electricity Act 2003,

e) any other company governed by any special Act,

except in so far as the  said provisions are

inconsistent with the provisions of such special

Act; and

f) such body corporate, incorporated by any Act for

the time being in force, as the Central

Government may, by notification, specify in this

behalf.

COMPANY-DEFINITION 

 INCORPORATED ASSOCIATION: formed and registered by complying with the

prescribed formalities prescribed under the Act.

 ARTIFICIAL PERSON: not a natural person; not a fictitious person. A company exists

only in eyes of law. Can own property, have banking account, raise loans, incur

liabilities and enter into contracts. Can sue others and be sued in its own name.

 SEPARATE LEGAL ENTITY: A company is a legal entity separate from its members.  It

is known by its own name has rights and liabilities of its own.

Salomon v Salomon & Co. Ltd.  ;    Lee v Lee's Air Farming Ltd.
 PERPETUAL SUCCESSION: 'Members may come and go, but the company goes on

forever'. Death, insolvency, insanity etc. of any members does not affect the

continuity of the Company.

 LIMITED LIABLITITY: For the debts of the company, its creditors can sue it and not its

members whose liability is limited to the unpaid amount on shares held by them or

the guarantees provided by them to contribute on the winding up of the company,

depending on the type of company.

 COMMON SEAL: Official signature of the Company. Companies (Amendment) Act,

2015 has made the provisions related to common seal as optional. In case a

company does not have a common seal, the authorization shall be made by two

directors or by a director and the Company Secretary, wherever the company has

appointed a Company Secretary.

 TRANSFERABILITY OF SHARES: Shares are movable property transferable in the

manner provided in the Articles (Sec. 44). In a Private company - the right to

transfer the shares is restricted. In a Public company – shares are freely

transferable.

 OWNERSHIP SEPARATE FROM MANAGEMENT: Management of the company lies in

the hands of elected representatives of members, commonly called as Board of

Directors, who are appointed as well as removed by members

 SEPARATE PROPERTY: A Company can own and enjoy property in its own name.

Members are not owners or co-owner of the company’s property .Members have no

insurable interest in the property of the company (Macaura v. Northern Assurance

Co. Ltd.) 

- Corporate Veil refers to a legal concept

whereby the company is identified

separately from the members of the

company.

- Lifting of corporate veil means ignoring

the separate identity of a company. It

means disregarding the corporate 

personality and looking behind the real 

persons who are in the control of the 

company. 

- Court has the discretion whether or not to 

lift the corporate veil.( Where the legal

entity of a corporate body is misused for

fraudulent and dishonest purposes)

- Under certain exceptional circumstances

the courts may disregard or pierce the

corporate veil of a company and hold

persons controlling the affairs of the

company liable for the acts of the

company.

Circumstances or the cases in which the 

Courts have disregarded the corporate 

personality are: 

 Protection of Revenue (To prevent

evasion of taxation): (Re, Sir Dinshaw

Maneckjee Pettit) 

 Prevention of fraud or improper
conduct:(Gilford Motor Co. Ltd. v Horne)

 Determining the character of the
Company - whether an enemy
company:(Daimler Co. Ltd. Vs Continental 

Tyre & Rubber Co. Ltd)

 To avoid a legal obligation or welfare
legislation: (Workmen of Associated 

Rubber Industry Ltd. v Associated Rubber 

Industry Ltd.) 

 Formation of subsidiaries to act as

agents: (Merchandise Transport Limited

vs. British Transport Commission)

 In quasi criminal cases

LIFTING/PIERCING OF CORPORATE 

VIEL STATUTORY DEFINITION 
As per Sec. 2(20) of the Companies Act, 2013, 'company' means a company 
incorporated 

- Under this Act or
- Any of the previous Companies laws

AS DEFINED BY PROFESSOR HANEY 
A company is an artificial person created by law having 
- Separate identity
- Perpetual Succession
- Common seal (Now optional as per latest amendment)

FEATURES OF A COMPANY 
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    THE COMPANIES ACT, 2013     [TYPES OF COMPANIES]  (CHART 1.2)  

MEMBERS 

PRIVATE [2(68)] 

LIABILITY CONTROL ACCESS TO 
CAPITAL 

OTHERS 

PUBLIC [2(71)] 

' Private company means a 
company having a minimum 
paid-up share capital as may 
be prescribed, and which by 
its articles, - 
i. Restricts the right to

transfer its shares;
ii. except in case of One

Person Company, Limits
the number of its members
to 200:

EXCLUSIONS:

- Joint Holders to counted
as one

- Employees to be
excluded

- Ex-employees to be
excluded

iii. Prohibits any invitation to
the public to subscribe for
any securities of the
company.

i. Foreign company

[Sec. 2(42)]

ii. Government

company

[Sec.2(45)]

iii. Companies

with charitable

objects etc.

(Non-profit

companies)

(Sec. 8)

iv. Dormant

company

[Sec 455]

v. Nidhi

Companies.

[Sec 406(1)]

vi. Public financial

Institutions. 

[Sec 2(72)] 

''Public company' 
means a 
company which - 
i. is not a private

company; and
ii. has a minimum

paid-up share
capital, as may
be prescribed.

Provided that a 
company which is 
a subsidiary of a 
company, not 
being a private 
company, shall 
be deemed to be 
a public company 
for the purposes 
of this Act even 
where such 
subsidiary 
company 
continues to be a 
private company 
in its articles. 

UNLIMITED 
[Sec 2(92)] 

LIMITED LISTED COMPANY 
[Sec. 2(52)] 

A company which has 
any of its securities 
listed on any recognized 
stock exchange. 

Provided that such class 
of companies, which have 
listed or intend to list 
such class of securities, as 
may be prescribed in 
consultation with the 
SEBI, shall not be 
considered as listed 
companies 

UNLISTED COMPANY 

Company other than 
listed company. 

LIMITED BY 
SHARES 
[Sec 2(22)] 

LIMITED BY 
GUARANTEE 

[Sec 2(21)] 

a) Holding Company

[Sec.2(46)]

b) Subsidiary Company

[Sec.2(87)]

c) Associate Company

[Sec.2(6)]

SMALL COMPANY [Sec 2(85)] 

ONE PERSON COMPANY [Sec 2(62)] 

Small company means a company, other than a public company which satisfies both the following conditions: 
(i) its paid-up share capital does not exceed

 Rs. 50 lakhs; or such higher amount as may be prescribed (not being more than Rs. 10 crore).[Prescribed amount -4 crores]
(ii) Its turnover(as per the profit and loss account for immediately preceding financial year )does not exceed

 Rs. 2 crore or such higher amount as may be prescribed (not being more than Rs. 100 crore).[Prescribed amount-40 crores]

Certain companies not to be “small companies” 
A company shall not be a small company, if 
(i) It is a public company; or
(ii) It is a holding company of any company; or
(iii) It is a subsidiary company of any company
(iv) It is a company registered/s 8 (viz. it is a non profit company);or
(v) It is a company or a body corporate governed by any special Act .

Prescribed limits [Rule 2(t) of Companies (Specification of Definitions Details) Rules, 2014] 
For the purposes of sub-clause (i) and sub-clause (ii) of clause (85) of section 2 of the Act, paid up capital and turnover of the 
small company shall not exceed Rs. 4 crores and rupees 40 crores respectively.” (w.e.f. 15th September,2022)

‘One person company’ means a company which has only one person as a member. (Sec 2(62) 
(See next chart for detailed discussion) 



 

 

THE COMPANIES ACT, 2013   (Chart 1.3) 

ONE PERSON COMPANY [Sec 2(62)] 

- ‘One person company’ means a company which has only one person as a member.
- Such a company is described under section 3(1)(c) as a private company. Thus all the provisions as are

applicable to a private company shall also apply to “One Person Company”. However certain provisions
of the Act and the rules are applicable only to ‘One Person company ‘and not to all private companies.

Specific provisions applicable to 'One Person Company' 
- The memorandum must be subscribed to by 1 person.

- The memorandum shall state the name of a person, who in the event of death of subscriber, shall
become the member of the company. 

- The words ‘One Person Company’ shall be mentioned in brackets below the name.

- Every private company shall have a minimum of 2 members. However ‘One Person Company’ shall 
have 1 member only. The number of members shall exceed 200 in case of a private company .However in 
‘One Person Company’ shall have 1 member only. 

- Every private company shall have a minimum of 2 directors. However, every ‘One Person Company’
shall have a minimum of 1 director.

Provisions Relating To Incorporation of One Person Company 

 The memorandum of OPC shall indicate the name of the other person, who shall, in the event of the 
subscriber’s  death or his incapacity to contract, become the member of the company.

 The other person whose name is given in the memorandum shall give his prior written consent in 
prescribed fo rm and the same shall be filed with Registrar of companies at the time of incorporation. 
Such other person may be given the right to withdraw his consent. The member of OPC may at any time 

change the n ame of such other person by giving notice to the company and the company shall intimate 
the same to the Registrar. Any such change in the name of the person shall not be deemed to be an 
alteration of the memorandum.

 Only a natur al person who is an Indian citizen and resident in India whether resident in India or not 
(person who has stayed in India for a period of not less than 120 days during the immediately preceding 
one financia l year) shall be eligible to incorporate a OPC or be a nominee for the sole member of a OPC.

 A natural person shall not be member of more than a OPC at any point of time and the said person 
shall not be a nominee of more than a OPC

 Where a natural person being member in OPC becomes member in another such company by virtue of his 

being a nominee in that OPC, such person shall meet the eligibility criteria (as given in point above) 

within a period of 180 days.

 No minor shall become member or nominee of the OPC.

 Such Company cannot be incorporated or converted into a company under section 8 of the Act.

 It cannot carry out Non-Banking Financial Investment activities including investment in securities of 

any body corporate.

1. Minimum number of members: In case of a private company

minimum number of persons to form a company is 2 while it is

7 in case of a public company.

2. Maximum number of members: In case of private company,

maximum number must not exceed 200 whereas there is no

such restriction on the maximum number of members in the

case of a public company.

3. Transferability of Shares: As per Sec 44, the shares of any

member in a company shall be movable property transferable

in the manner provided by the articles of the company. In case

of private company, by its very definition, articles of a private

company have to contain restrictions on transferability of

shares.

4. Prospectus: A private company cannot issue a prospectus while

a public company may, through prospectus; invite the general

public to subscribe for its securities.

5. Minimum number of Directors: A private company must have

atleast 2 directors, whereas a public company must have at least

3 directors.

6. Exemptions: A private company has been granted exemptions

from several provisions of this Act ( eg .appointment of

independent directors, constitution of audit committee,

Nomination & remuneration committees),whereas as no such

exemptions are available to a public company.

 Two or more persons may form a private company as against

seven persons in case of public company [Section 3(1)(b)].

 A private company need not have more than 2 directors as

against minimum 3 in case of a public company [Section 149].

 A private company is not required to have independent directors

[Section 149 (4)].

 A private company is exempt from the provisions of having an

audit committee constituted by the Board of Directors [Section

177(1)]

 A private company is exempt from the constitution of a

Nomination & Remuneration Committee [section 178(1)], as well 

as Stakeholders Relationship Committee [section 178 (5)]. 

PRIVATE COMPANY-EXEMPTIONS & PRIVELEGES 

PRIVATE COMPANY vs. PUBLIC COMPANY 
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THE COMPANIES ACT, 2013   (Chart 1.4) 

ON BASIS OF LIABILITY 

'Holding company', in 

relation to one or more 

other companies, means 

a company of which 

such companies are 

subsidiary companies 

Explanation.—For the

purposes of this clause, 

the expression 

“company” includes 
any ‘body corporate;’

ON BASIS OF CONTROL 

HOLDING CO. 

[Sec. 2(46)].

SUBSIDIARY CO. 
[Sec. 2(87)]. 

'Subsidiary company' or 

'subsidiary', in relation to any 

other company (that is to say 

the holding company), means 

a company in which the 

holding company- 

i.  controls the composition of 

the Board of Directors; or 

ii.exercises or controls more 

than one-half of the total 

voting power either at its own 

or together with one or more 

of its subsidiary companies. 

Explanation: For the purposes 

of this clause, - 

a) A company shall be deemed to

be a subsidiary company of the

holding company even if the

control referred to in sub-

clause (i) or sub-clause (ii) is of

another subsidiary company of

the holding company;

b) the composition of a

company's Board of Directors

shall be deemed to be

controlled by another

company if that other

company by exercise of some

power exercisable by it at its

discretion can appoint or

remove all or a majority of the

directors. 

ASSOCIATE CO.  
[Sec. 2(6)]. 

‘Associate Company’ in
relation to another 

company, means a 

company in which that 

other company has a 

significant influence, but 

which is not a subsidiary 

company of the company 

having such influence and 

includes a joint venture 

company. 

'Significant influence': 

The term “significant 
influence” means control 
of at least 20% of total 

voting power, or control 

of or participation in 

business decisions 

under an agreement; 

Joint Venture: 

The expression "joint 

venture" means a joint 

arrangement whereby the 

parties that have joint 

control of the arrangement 

have rights to the net 

assets of the arrangement; 

UNLIMITED 

[Sec. 2(92)] 

LIMITED 

BY SHARES 

[Sec. 2(22)].

BY GUARANTEE 

 [Sec. 2(21)]. A company not
having any limit on 
the liability of its
members. In such a
company the
liability of a
member ceases
when he ceases to
be a member.

 The liability of
each member
extends to the
whole amount of
the company’s
debts and liabilities
but he will be
entitled to claim
contribution from
other members.

 In case the
company has a
share capital the
AoA must state the
amount of share
capital and the
amount of each
share.

 So long as the
company is a going
concern the liability 
on the shares is the
only liability which
can be enforced by
the company.

When the liability of the 

members of a company is 

limited by its 

memorandum of 

association to the amount 

(if any) unpaid on the 

shares held by them, it is 

known as a company 
limited by shares. 

Company having the liability of its 

members limited by the 

memorandum to such amount as 

the members may respectively 

undertake by the memorandum 

to contribute to the assets of the 

company in the event of its being 

wound up. 
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THE COMPANIES ACT, 2013   (Chart 1.5) 
 FOREIGN CO. 

 [Sec. 2(42)] 
GOVERNMENT COMPANY 

[Sec. 2(45)] 
NIDHI 

[Sec. 406(1)] 

DORMANT COMPANY 

[Sec.455].

Foreign company means any 
company or body corporate 
incorporated outside India 
which - 

a) has a place of business in India
whether by itself or through an 
agent, physically or through
electronic mode and

b) conducts any business activity
in India in any other manner.

1. Application by a company to the registrar for obtaining the status of
dormant company

a) A company may make an application to the Registrar so as to obtain the
status of a dormant company in the following two cases:
i. It was formed and registered under the Companies Act, 2013 for a

future project or to hold an asset or intellectual property and it has no
significant accounting transaction.

ii. It is an inactive company.
b) The application shall be made to the Registrar in such manner as may be

prescribed.
2. ‘Inactive company’: ‘Inactive company’ means—
a) A company which has not been carrying on any business or operation; or
b) A company which has not made any significant accounting transaction

during the last 2 financial years; or
c) A company which has not filed financial statements and annual returns

during the last 2 financial years.
3. ‘Significant accounting transaction’: Any transaction other than —
a) payment of fees by a company to the Registrar;
b) payments made by it to fulfill the requirements of this Act or any other law; 
c) allotment of shares to fulfill the requirements of this Act; and
d) payments for maintenance of its office and records.
4. Grant of status of dormant company by the Registrar: After considering

the application made by the company, the Registrar shall allow the status of
a dormant company to the applicant company. The Registrar shall issue a
certificate in the prescribed form.

5. Compliance requirements for a dormant company: To retain its dormant
status, a dormant company shall have such minimum number of directors,
file such documents and pay such annual fee as may be prescribed. If a
dormant company fails to comply with these requirements, the Registrar
shall strike off its name from the register of dormant companies.

In this section, "Nidhi" or 

"Mutual Benefit Society" 

means a company which the 

Central Government may, by 

notification in the Official 

Gazette, declare to be a Nidhi 

or Mutual Benefit Society, as 

the case may be. 

Government Company means any company 
a) in which not less than 51% of the paid up share capital

is held —
i. by the Central Government; or

ii. by any State Government or governments; or
iii. partly by the CG and partly by one or more SGs

b) which is a subsidiary of a Government company.
Explanation:- For the purposes of this clause, the "paid up 
share capital" shall be construed as "total voting power",
where shares with differential voting rights have been
issued.

PUBLIC FINANCIAL INSTITUTIONS 

[Sec 2(72)] 

As per Section 2(72) of the Companies Act, 
2013 the following institutions are to be 
regarded as public financial institutions: 
i. the Life Insurance Corporation of India,

established under the Life Insurance
Corporation Act, 1956;

ii. the Infrastructure Development Finance
Company Limited,

iii. specified company referred to in the Unit
Trust of India (Transfer of Undertaking
and Repeal) Act, 2002;

iv. institutions notified by the Central
Government under section 4A(2) of the
Companies Act, 1956 so repealed under
section 465 of this Act;

v. such other institution as may be notified
by the Central Government in
consultation with the Reserve Bank of
India:

Provided that no institution shall be so 
notified unless- 

A. it has been established or constituted by or
under any Central or State Act; other than
this Act or the previous company law; or

B. not less than fifty-one per cent of the paid-
up share capital is held or controlled by the
CG or by any SG(s)or partly by the CG and
partly by one or more SG

COMPANIES WITH CHARITABLE 

OBJECTS [SEC. 8]  

A company may be formed u/s 8 if 
a) The objects of the company are to promote

commerce, art, science, sports, education research,
social welfare, religion, charity, protection of
environment or such other object.

b) The company shall intend to apply its profits in
promoting its objects; and

c) The company intends to prohibit the payment of
dividend to its members.

 Central government to issue the license on such
conditions as it deems fit.

 Company shall not alter the provisions of its MoA

or AoA except with the previous approval of the CG. 

 CG  may, after giving opportunity of being heard to 

company, revoke the licence of the company where

 the company contravenes any of the

requirements or conditions of this sections  or
 where the affairs of the company are conducted

fraudulently, or violative of the objects of the
company or prejudicial to public interest,

 On revocation Limited or Private Limited to be

added to name.

 On revocation, Central Government may direct it to 
 Convert its status and change its name

 Wind-up. (If on winding up any asset remains,
they may be transferred to another company
registered under this section and having similar
objects, , or may be sold and proceeds thereof
credited to the Insolvency and Bankruptcy
Fund)

 Amalgamate with another company having
similar object

Exceptions/Exemptions: 
i. Can call its general meeting by giving a clear 14

days notice instead of 21 days.
ii. Requirement of minimum number of directors,

independent directors etc. does not apply.
iii. Need not constitute Nomination and Remuneration

Committee and Shareholders Relationship
Committee

iv. Need not use the word Ltd./ Pvt. Ltd. in its name
and adopt a more suitable name such as club,
chambers of commerce etc.

v. A partnership firm can be a member of Section 8

company.
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THE COMPANIES ACT, 2013   (Chart 1.6)  [Incorporation of a Company] 

PROMOTER 

‘Promoter’ means a person 
a) who has been named as

such in a prospectus or

is identified by the

company in the annual

return; or

b) who has control over

the affairs of the

company, directly or

indirectly whether as a

shareholder, director or

otherwise; or

c) In accordance with

whose advice,

directions or

instructions the Board

of Directors of the

company is accustomed

to act.

Provided that nothing in 

sub-clause (c) shall apply 

to a person who is acting 

merely in a professional 

capacity. 

DEFINITION GIVEN BY 

PALMER 

"Promoter is a person who 
originates a scheme for the 
formation of the company, 
gets the memorandum and 
articles prepared, executed 
and registered, and find the 
first directors, settle the 
terms of preliminary 
contracts and prospectus, 
and makes arrangements 
for advertising and 
circulating the prospectus 

and placing the capital 

(1) A company may be

formed for any

lawful purpose

by—
a) 7 or more persons, 

where the

company to be

formed is to be a

public company;

b) 2 or more persons, 

where the

company to be

formed is to be a

private company;

or

c) 1 person, where

the company to be

formed is to be

One Person

Company that is

to say, a private

company.

by subscribing their 

names or his name to 

a memorandum and 

complying with the 

requirements of this 

Act in respect of 

registration. 

(2) A company formed

under sub-section (1) 

may be either—
a) a company limited

by shares; or

b) a company limited

by guarantee; or

c) an unlimited

company.

SECTION 3: 
FORMATION OF 

COMPANY 

SECTION 7: INCORPORATION OF COMPANY 

 Generating the idea of a
starting a business and
forming a company, i.e. which
business to be started.

 Making a feasibility study so
as to determine whether the
proposed business is profitable 
or not.

 Taking decisions regarding
some fundamental questions,
like -
a) Whether to start a new

business or to take over an
existing business by
purchase of an existing
undertaking.

b) Nature of company to be
formed - whether it should
be a public company or a
private company; whether
it should be a limited 
company or an unlimited
company; whether the
liability of members shall
be limited by shares or by
guarantee or by both.

c) The amount of authorised 
capital of the company.

d) Preparation of
memorandum, articles
and other documents

e) Arranging the subscribers
to memorandum

f) Filing the required
documents with the
registrar

g) Entering into negotiations
with the person who shall
become the first directors
of the company

h) Entering into pre-
incorporation contracts
(for the purpose of
business of the company)
on behalf of the company.

i) Making arrangements for
issue of shares

DEFINITION 2(69) FUNCTIONS Sec 7(1): Filing of the documents & 
information with the registrar 

Filed with the registrar within whose 
jurisdiction the registered office of the 
company is proposed to be situated- 

 MoA & AoA of the company duly signed
by all the subscribers to the memorandum.

 the address for correspondence till its RO
is established;

 the particulars (names, including surnames
or family names, residential address,
nationality) of every subscriber to the MoA
along with proof of identity,

 the particulars of the persons mentioned
in the articles as the first directors of the 
company

 Particulars of the interests of the persons
mentioned in the articles as the first
directors of the company in other firms or
bodies corporate along with their consent
to act as directors of the company.

 Declaration by person  engaged in the
formation of the company (an advocate, a
CA, CA or CS in practice), and by a person 
named in the articles (director, manager or
secretary of the company), that all the 
requirements of this Act and the rules
made thereunder in respect of registration 
and matters precedent or incidental
thereto have been complied with

 Declaration from each of the subscribers
to the MoA and from persons named as
the first directors, if any, in the articles
stating that-

 he is not convicted of any offence in 
connection with the promotion, formation
or management of any company, or

 he has not been found guilty of any
fraud or misfeasance or of any breach of
duty to any company under this Act or
any previous company law during the last 
five years,

 and that all the documents filed with the
Registrar for registration of the company
contain information that is correct and
complete and true to the best of his
knowledge and belief;

Sec 7(2): Registrar on the basis of documents 
and information filed, shall register all the 
documents and information in the register and 
issue a certificate of incorporation in the 
prescribed form.(INC-11) 

Sec 7(3): On and from the date mentioned in 
the certificate of incorporation, the Registrar 
shall allot to the company a corporate 
identity number, which shall be a distinct 
identity for the company. 

Sec 7(4): Co. shall maintain and preserve at 
its RO copies of all documents and info. as 
originally filed, till its dissolution. 

Sec 7(5) & (6): Furnishing any false or 
incorrect information or representation or by 
suppressing any material fact, punishable u/s 
447. 

Sec 7(7): Order of the Tribunal 
Where a company got incorporated by 
furnishing false or incorrect info or by 
suppressing any material fact or info in any of 
the documents or declaration filed or made for 
incorporating such Co. or by any fraudulent 
action, the Tribunal may, on an application 
made to it, on being satisfied that the situation 
so warrants,—
a) pass such orders, as it may think fit, for

regulation of the mngmt of the
Co.including changes, if any, in its MoA
and articles, in public interest or in the
interest of the company and its members
and creditors; or

b) direct that liability of the members shall be 
unlimited; or

c) direct removal of the name of the company
from the register of companies; or

d) pass an order for the winding up of the
company; or

e) pass such other orders as it may deem fit

Provided that before making any order,—
- the company shall be given a reasonable

opportunity of being heard in the matter; &
- the Tribunal shall take into consideration 

the transactions entered into by the
company, including the obligations, if any,
contracted or payment of any liability.

Compiled by:
CA.SAHIL GROVER

Co
m

pil
ed

 by
:

CA
.S

AH
IL

 G
RO

VE
R

Compiled by:

CA.SAHIL GROVER



 

 

 

 

 

 

 

s 

 

 

THE COMPANIES ACT, 2013   (Chart 1.7) 

SECTION 9: EFFECTS OF 

REGISTRATION Statutory definition 
[Sec. 2(56)] 

'Memorandum' means 
the memorandum of 
association of a 
company as originally 
framed or as altered 
from time to time in 
pursuance of any 
previous companies law 
or of this Act. 

As given by Palmer 
Memorandum contains 
the objects for which the 
company is formed and 
therefore, identifies the 
possible scope of 
its operations beyond 
which its actions cannot 
go. It defines as well as 
confines the powers of 
the company. 

OTHER POINTS 
 Also called as the

Charter of the company.

 It is a public document,
i.e. any person (whether
a member of document
of the company or not)
can inspect it in the 
office of
Registrar.(S.399)

 Every company must
have its own MoA.

 Enables shareholders,
creditors and all those
who deal with company
to know what its
powers are and what
activities it can engage
in.

 Company cannot depart
from the provisions
contained in the MoA.
If it does so, it would
be ultra vires the
company & void.

MEMORANDUM OF ASSOCIATION 

Statutory Definition [Sec. 2(5)] 
‘Articles’ means the articles of association of a company as 
originally framed or as altered from time to time or 
applied in pursuance of any previous companies law or of 
this Act. 

SECTION 5-ARTICLES 

(1) The articles of a company shall

contain the regulations for

mgmt. of the company.

(2) The articles shall also contain 

such matters, as may be

prescribed. A company may

include any additional

matter in its articles which is 

considered necessary for the

management of the

company.

Provision of Entrenchment

(3) The articles may contain the 

provisions for entrenchment(to 

protect something), i.e. certain 

specified provisions of the

articles can be altered only by

complying with such

conditions or procedures as are 

more restrictive than those as

are applicable in case of a SR.

(4) These provisions for

entrenchment shall only be

made either on formation of a

company, or by an amendment 

in the articles agreed to by all

the members of the company

in the case of a private

company and by a SR in the

case of a public company.

(5) Where the articles contain 
provisions for entrenchment,
whether made on formation or
by amendment, the company
shall give notice to the
Registrar of such provisions

1. Date of incorporation: The

date mentioned in the CoI

issued by the Registrar, shall

be; the date of incorporation

of the company.

2. Body corporate: From the 

date mentioned in the 

certificate of incorporation,

the subscribers to

MoA and all other persons, as

may, from time to time,

become members of the 

company, shall be a body

corporate.

3. Name: The name, as

mentioned in the 

memorandum, shall be the 

name of the company.

4. Capacity to function: The

Company shall become 

capable of exercising all the

functions of an incorporated 

company.

5. Perpetual succession: The

Company shall have 

perpetual succession. 

6. Power to acquire: The 

company shall have the

power to acquire, hold and

dispose of the property of

any property kind, whether

movable or immovable,

tangible or intangible.

7. Power to contract: The

company shall have the

power to contract in its own

name.

8. Capacity to sue and be sued:

The company shall have the

power to sue in its own

name, and the company can

be sued in its own name.

ARTICLES OF ASSOCIATION 

CONTENTS OF MoA [SEC 4(1)]

1. Name Clause:
It shall state the name of the company. In the case of a public
company, the word ‘limited’ shall be the last word of the name of
the company. In the case of a private company, the words
‘private limited’ shall be the last words of the name of the
company. The requirement to use the word ‘limited’ or the words 
‘private limited’, as the case may be, shall not apply to a
company registered u/s 8. In case of a govt. company the word

‘limited’ shall be the last word of the name of the company.

2. Situation clause/Registered office Clause: - states the name
of the State in which the registered office of the company is 
proposed to be situated.

3. Objects clause: It shall state the objects for which the company 
is proposed to be incorporated and any matter considered 

necessary in furtherance thereof.

4. Liability clause: It shall state as to whether the liability of
members of the company is limited or unlimited.
In case of a company limited by shares, it shall state that
liability of every member shall be limited to the amount
unpaid on the shares held by him.
In case of a company limited by guarantee, it shall state that 
liability of every member shall be limited to the amount that
he has undertaken to pay to the company, in the event of
winding up of the company.

 The liability of a member shall arise only if the company is
wound up while he is a member or within 1 year of
cessation of his membership.

 The liability of member shall be limited for payment of—
(i) such debts, as the company had incurred before he 

ceased to be a member;
(ii) expenses, costs and charges of winding up of the

company; and
(iii) adjustment of the rights of the contributories among

themselves.

5. Capital clause: In case of a company having a share capital,
capital clause’shall state the amount of share capital with
which the company is registered (viz. the authorized Share
Capital) & the division of the authorized share capital into
shares of a fixed amount.

6. Subscription (Association) clause: states the no. of shares
which the subscribers to the MoA agree to subscribe which
shall not be less than 1 share; & the number of shares each
subscriber intends to take, indicated opposite his name.

7 Nomination Clause: In the case of OPC, the name of the 
person who in the event of death of the subscriber shall 
become the member of the company 

(6) The articles of a
company shall be in 
respective forms
specified in Tables F, G,
H, I and J in Schedule

I as may be applicable to

such company.

(7) A company may adopt
all or any of the
regulations contained in 
the model articles
applicable to such
company.

(8) In case of any
company, which is
registered after the
commencement of this
Act, in so far as the
registered articles of
such company do not
exclude or modify the
regulations contained 
in the model articles
applicable to such
company, those
regulations shall, so
far as applicable, be
the regulations of that
company in the same
manner and to the 
extent as if they were
contained in the duly
registered articles of
the company.

(9) Nothing in this section 
shall apply to the
articles of a company
registered under any
previous company law 
unless amended under 
this Act.
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THE COMPANIES ACT, 2013   (Chart 1.8) 

MODEL FORMS OF MoA & AoA 

[SCHEDULE I] 

DIFFERENCE BETWEEN MOA & AOA 

(a) the provisions of this Act shall have effect
notwithstanding anything to the contrary
contained in the memorandum or articles of a
company, or in any agreement executed by it, or in 
any resolution passed by the company in general
meeting or by its Board of Directors,

(b) any provision contained in the memorandum,
articles, agreement or resolution shall, to the
extent to which it is repugnant to the provisions
of this Act, be void,

1) Subject to the provisions of this Act, the MoA & AoA

shall, when registered, bind the Co. and the

members thereof to the same extent as if they

respectively had been signed by the Co.& by each 

member, and contained covenants on its and his 

part to observe all the provisions of the MoA &

AoA.

2) All money payable by any 'member to the company

under the memorandum or articles shall be a debt

due from him to the company.

Company is bound to members: If a company has 

committed breach of any terms and conditions of MoA 

or AoA, any member can sue the company, directors 

and the persons responsible for such breach. 

Members are bound to company: Every member shall 

be bound to comply with the provisions contained in 

the MoA & AoA. In case of non-compliance, the 

company may sue a member. 

Members are not bound inter se (i.e., with each other):

There is no privity of contract between the members. 

However, a member may enforce his rights against 

another member through the company, 

but not directly. 

Company is not bound to outsiders: The 

memorandum and the articles do not bind a company 

to the outsiders. This is based on the general rule of law 

that a stranger to a contract does not acquire any rights 

under the contract. Therefore, an outsider cannot take 

the help of the articles to establish a contract with the 

company. [Eley v Positive Govt. Security Life 

Assurance Co.] 

Form of Memorandum 

Table A: Memorandum of a company limited by shares 

Table B: Memorandum of a company limited by guarantee and 

having no share Capital 

Table C: Memorandum of a company limited by guarantee and 

having a share capital 

Table D: Memorandum of an unlimited company having no 

share capital 

Table E: Memorandum of an unlimited company having a share 

capital. 

Form of Articles 

Table F: Articles of a company limited by shares 

Table G: Articles of a company limited by guarantee and having 

a share capital 

Table H: Articles of a company limited by guarantee and having 

no share capital 

Table I: Articles of an unlimited company having a share capital 

Table J: Articles of an unlimited company having no share 

capital. 

SEC 6:  ACT TO OVERIDE MOA & AOA 

1. Objectives: Memorandum of Association defines and 

delimits the objectives of the company whereas the Articles 

of association lays down the rules and regulations for the 

internal management of the company. Articles determine 

how the objectives of the company are to be achieved. 

2. Relationship: Memorandum defines the relationship of

the company with the outside world and Articles define the

relationship between the company and its members.

3. Alteration: Memorandum of association can be altered only

under certain circumstances and in the manner provided for

in the Act. In most cases permission of the Regional Director

or the Tribunal is required. The articles can be altered

simply by passing a special resolution.

4. Ultra Vires: Acts done by the company beyond the scope of

the memorandum are ultra-vires and void. These cannot be

ratified even by the unanimous consent of all the

shareholders. The acts ultra-vires the articles can be ratified 

by a special resolution of the shareholders, provided they are

not beyond the provisions of the memorandum.

MEANING 

Ultra means 'beyond' or 'in excess of’ and vires means 'powers'. 
Thus, ultra vires means an act or transaction beyond or in excess 
of the powers of the company. 

An act or transaction shall be ultra vires if- 
 it is not permitted or authorised by the Companies Act, 2013

 it falls outside the object clause of memorandum; &

 its attainment is not incidental or ancillary to the attainment
of main objects.

Effects of Ultra Vires Transactions 

 Void-ab-initio:

An act which is ultra vires the company is void and of no legal

effect. Neither the company nor the other contracting party

derives any right under an ultra vires contract. Even ratification

of an ultra vires contract by the whole body of shareholders

doesn’t make an ultra vires contract valid or enforceable.

 No ratification or estoppel:

An ultra vires contract can never be made binding on the 

company. It cannot become “Intravires” by reasons of estoppel,

acquiescence, lapse of time, delay or ratification.

 Injunction against the company:

Any member may obtain an injunction order from the Court, i.e., 

an order of the Court restraining the company from proceeding

with the ultra vires contract.

 Personal liability of Directors:

If funds of the company are misapplied or wasted by entering into 

ultra vires transactions, the directors shall be personally liable to

the company for breach of trust.

 Ultra vires property:

If the company acquires some property under an ultra vires

transaction, the company has the right to hold that property and

protect it against damage by other parties.

Leading Case Law: Ashbury Railway Carriage & Iron Company 

Ltd. V Richie 

SEC 10: EFFECT OF MOA & AOA

DOCTRINE OF ULTRA VIRES 
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THE COMPANIES ACT, 2013   (Chart 1.9) 

DOCTRINE OF 
CONSTRUCTIVE 

NOTICE 

Purpose of Doctrine 

This doctrine operates in favour of the 
outsiders, i.e., this doctrine creates a 
presumption in favour of the outsiders. 
The doctrine of Indoor Management is the 
exception to the doctrine of constructive 
notice. 

Meaning of the Doctrine 

As per this doctrine, outsiders dealing 
with the company are not required to 
enquire into the internal management of 
the company. Outsiders dealing with the 
company are entitled to assume that as far 
as internal proceedings of the company 
are concerned, everything has been done 
regularly. 

Effect of the Doctrine 

If a contract is entered into on behalf of 
the company by any director or officer of 
the company, it is enforceable against the 
company, if provisions contained in the 
MoA & AoA have been complied with, 
even though while entering into such a 
contract, some internal irregularity had 
arisen of which the outsider was 
unaware. 
Leading Case law: Royal British Bank v 
Turquand 

Exceptions to the Doctrine 

 Knowledge of irregularity
(Howard v Patent Ivory
Manufacturing Company)

 Negligence -Suspicious circumstances
or unusual magnitude of transactions
(Anand Bihari Lal v Dinshaw &
company)
(Underwood v Bank of Liverpool)

 Forgery
(Ruben v Great Fingall Consolidated
Company)

Applicability of Doctrine 

This doctrine operates in 

favour of the company, i.e., it 

creates a presumption in 

favour of the company. It 

operates against the persons 

dealing with the company. 

Effect of the doctrine 

 Once registered the MoA &

AoA become public

documents (Sec. 399).

Therefore, every person

dealing with the company is

presumed to have read the

MoA &AoA. Further, it is

presumed that he has

understood the provisions of

memorandum and articles

correctly, i.e. in the right

sense.

 Thus, it is required of every

person to apprise himself

with the requirements of the

memorandum and articles,

before entering into any

contract with a company.

 The doctrine prevents any

person dealing with the

company from alleging that

he did not know the

provisions contained in the

AoA & MoA.

 If a person enters into a

contract with the company in

contravention of the 

provisions of the MoA &

AoA, he cannot enforce such 

a contract.

Leading Case Law: Kotla

Venakataswamy vs. C 

Rammurthi

DOCTRINE OF INDOOR 
MANAGEMENT 

[TURQUAND RULE] 
Concept of Capital 

In relation to a company limited by shares, the word 

capital means share-capital, i.e., the capital or figure in 

terms of so many rupees divided into shares of fixed 

amount. In other words, the contributions of persons to 

the common stock of the company form the capital of 

the company. 

In the domain of Company Law, the term ‘capital’ is 
used in the following senses: 

a) Nominal or authorised or registered capital [Sec

2(8)]: means such capital as is authorised by the MoA

of a company to be the maximum amount of share

capital of the company. At the time of registration of

the company, the company has to pay fees to CG

which is calculated with respect to authorised 

capital.

b) Issued capital [Sec 2(50)]: which means such capital as 

the company issues from time to time for subscription. 

It is that part of authorised capital which is offered

by the company for subscription and includes the

shares allotted for consideration other than cash.

Schedule III makes it obligatory for a company to

disclose its issued capital in the balance sheet

c) Subscribed capital [Sec 2(86)]: defines “subscribed 
capital” as such part of the capital which is for the

time being subscribed by the members of company.

It is the nominal amount of shares taken up by the 

public.

Sec 60: Where any notice, advertisement or other

official communication or any business letter, bill head

or letter paper of a company states the authorised 

capital, the subscribed and paid-up capital must also

be stated in equally conspicuous characters. A default 

in this regard will make the company and every officer 

who is in default liable to pay penalty extending 

Rs.10,000 and Rs.5,000 respectively. 

d) Called-up capital [Sec 2(15)]: means such part of the

capital, which has been called for payment. It is the 

total amount called up on the shares issued.

e) Paid- up capital: is the total amount paid or credited 

as paid up on shares issued. It is equal to called up

capital less calls in arrears.

SHARES AND SHARE CAPITAL 

KINDS OF SHARE CAPITAL (SEC. 43) 

a) Preference share capital; and

b) Equity share capital

i. with voting rights; or

ii. with differential rights as to dividend, voting or

otherwise, in accordance with such rules as may

be prescribed by CG.

a) Preference share capital: Share capital carrying a

preferential right with respect to dividend and 

repayment of capital is termed as preference Share 

capital.

b) Equity share capital: Share capital which is not

preference share capital is termed as equity share 

capital.

NATURE OF SHARES (SEC 44) 

The shares and debentures shall be - 
a) movable property
b) transferable in the manner provided by the articles

of the company

NUMBERING OF SHARES (SEC. 45) 

Every share shall be distinguished by its distinctive 
number.  
Exception: Shares held in depository system shall not 
have distinctive numbers  
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THE INDIAN PARTNERSHIP ACT,1932   (Chart 1.1) 

INTRODUCTION 

 This Act extends to the whole of India except the
State of J&K

 Came into force on the 1st October, 1932, except
section 69 which shall come into force on the 1st

October, 1933.
 Contains 74 sections and 2 schedules

 Earlier part of Contract Act. Sections 239-
366(Chapter XI) were repealed and reenacted as
Indian Partnership Act, 1932.

Provisions of Indian Contract Act shall Apply 

Sec 2(e): Expressions used but not defined in this Act 
and defined in the Indian Contract Act, 1872, shall 
have the meanings assigned to them in that Act. 
Sec 3: The unrepealed provisions of the Indian 
Contract Act, 1872, save in so far as they are 
inconsistent with the express provisions of this Act, 
shall continue to apply to firms. 

ESSENTIAL ELEMENTS OF PARTNERSHIP 

In determining whether a group of persons 
is or is not a firm, or whether a person is or 
not a partner in a firm, regard shall be had to 
the real relation between the parties, as 
shown by all relevant facts taken together. 
For determining the existence of partnership, 
it must be proved. 
1. There was an agreement between all the

persons concerned
2. The agreement was to share the profits of

a business and
3. The business was carried on by all or any

of them acting for all.
Cumulative effect of all relevant facts such 
as written or verbal agreement, real 
intention and conduct of the parties, other 
surrounding circumstances etc., are to be 
considered 

Sharing of Profit not a conclusive test 

Explanation II to Section 6 clearly states: 
"The receipt by a person of a share of the 
profits of a business, or of a payment 
contingent upon the earning of profits or 
varying with the profits earned by a 
business, does not of itself make him a 
partner with the persons carrying on the 
business; and, in particular, the receipt of 
such share or payment: 
a) by a lender of money to persons engaged

or about to engage in any business,
b) by a servant or agent as remuneration,
c) by a widow or child of a deceased

partner, as annuity, or
d) by a previous owner or part owner of the 

business, as consideration for the sale of
the goodwill or share thereof, does not of
itself make the receiver a partner with the 
persons carrying on the business.

Existence of Mutual Agency-Cardinal 
principle of partnership law, 

The true test of partnership is mutual agency 
rather than sharing of profits. If the element 
of mutual agency is absent, then there will 

be no partnership. 

Mode of Determining Existence of 

Partnership (Section 6) 1. Association of two or more persons:
 at least 2 persons are necessary to constitute a partnership.

 Sec. 464 of the Companies Act, 2013 has put a limit of 50 partners in any
association/partnership firm.(Partnership Act puts no limit)

 Only persons competent to contract can enter into a contract of
partnership.

 Persons may be natural or artificial.
2. Contract:

 'Contract' is the very foundation of partnership. It may, however, be either
express or implied. Again, it may be oral or in writing.

 Sec. 5 expressly provides that "the relation of partnership arises from
contract and not from status."

3. Business:

 First, there must exist a business. The term 'business' is used in its widest

sense and includes every trade, occupation or profession [Sec. 2(b)]. The
existence of business is essential.

 Secondly, the motive of the business is the “acquisition of gains. If the
purpose is to carry on some charitable work, it will not be a partnership.

 Mere joint ownership not sufficient: number of persons agree to share the
income of a certain property or to divide the goods purchased in bulk
amongst themselves, there is no partnership.

4. Sharing of profits:

 Sharing of profits is an essential feature of partnership. There can be no
partnership where only one of the partners is entitled to the whole of the
profits of the business. The partners may, however, agree to share profits
in any ratio they like.

 Sharing of losses not necessary. It is open to one or more partners to
agree to bear all the losses of the business.

 Section 13(b) however, provides that the partners are entitled to share

equally in the profits earned, and shall contribute equally to the losses

sustained by the firm, unless otherwise agreed.Thus where nothing is

said as to the sharing of losses, an agreement to share profits implies an

agreement to share losses as well.

5. Mutual agency:

 Business must be carried on by all the partners or any (one or more) of

them acting for all, that is, there must be mutual agency.

 Every partner is both an agent and principal for himself and other

partners i.e., he can bind by his acts the other partners and can be bound

by the acts of other partners in the ordinary course of business.

 Enables every partner to carry on the business on behalf of others.

 The true test of partnership is mutual agency rather than sharing of

profits. If the element of mutual agency is absent, then there will be no

partnership.

Partnership is 

 the relation between persons

 who have agreed

 to share the profits

 of a business

 carried on by all or any of them acting for all.

Persons who have entered into partnership with 
one another are called individually, "partners" and 
collectively "a firm", and the name under which 
their business is carried on is called the "firm-
name". 

PARTNERSHIP NOT CREATED BY STATUS (SEC 5) 

The relation of partnership arises from contract and 
not from status 

DEFINITION (SECTION 4) 
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THE INDIAN PARTNERSHIP ACT, 1932   (Chart 1.2) 

KINDS OF PARTNERSHIP 

FIXED PERIOD 

TYPES OF PARTNERS 

AT WILL [SEC 7] 

- Where a

provision is made

by a contract for

the duration of

the partnership,

the partnership is

called

‘partnership for a
fixed period’.
- Such a

partnership

comes to an end

on the expiry of

the fixed period

Conditions: 
i. no fixed period has been
agreed upon for the
duration of the partnership;
and

ii. there is no provision
made as to the
determination of the
partnership
- Where a partnership 

entered into for a fixed 
term is continued after the 
expiry of such term, it is to 
be treated as having 
become a partnership at 
will. 

- May be dissolved by any
partner by giving notice in
writing to all the other
partners of his intention to
dissolve the same.

- If this freedom to dissolve 
the firm at will is curtailed 
by agreement, (say, if the 
agreement provides that the 
partnership can be 
dissolved by mutual 
consent of all the partners 
only), it will not constitute 
a 'partnership at will.' 

WITH REGARD TO DURATION WITH REGARD TO EXTENT OF BUSINESS 

ACTIVE PARTNER 
- Becomes partner by agreement

- Actively participates in the
conduct of the partnership
business.

- Acts as an agent of other
partners for all acts done in the
ordinary course of business.

- In event of his retirement, he
must give a public notice in
order to free himself of
liabilities

SLEEPING/DORMANT 

- Becomes partner by agreement
but does not actively participate 
in the conduct of the 
partnership business. 

- share profits and losses and are
liable to the third parties for all
acts of the firm.

- Not required to give public
notice of their retirement from
the firm.

PARTICULAR PARTNERSHIP 
[SEC 8] 

GENERAL 
PARTNERSHIP 

- When a partnership is formed for
a particular or specific
adventure or undertaking, e.g.,
for working a coal mine or
producing a film, it is called a
'particular partnership’.

- It is automatically dissolved on
the completion of the adventure
(Sec. 42).

- Before such time the partnership
would not be dissolved unless
all the partners agree to it (Sec.
40).

- If the partners decide to
continue such a partnership
even after the completion of the
specific adventure or
undertaking then it becomes a
‘partnership at will.’

 

Where a partnership 
is constituted with 
respect to the 
business in general, 
it is called a general 
partnership. 

NOMINAL

- Lends his name to the firm,
w/o having any real interest in 
it. 

- Not entitled to share the
profits of the firm.

- Neither invests in the firm
nor takes part in the conduct
of the business.

- Liable to third parties for all
acts of the firm

PARTNERS IN PROFIT ONLY 

- Entitled to share the profits
only without being liable for
the losses

- Liability vis-a-vis third parties
will be unlimited. 

INCOMING PARTNER 

- A person who is admitted
as a partners into an
already existing firm with
the consent of all the
existing partners.

- Not liable for any act of the
firm done before his
admission as a partner

PARTNER BY HOLDING 
OUT 

[SECTION 28] 

- Such a person is not a
partner in that firm-no 
agreement, no sharing in 
profits and losses, no say in 
the management, may not be 
knowing exact place of 
business, but as he holds 
himself out to be a partner, 
he becomes responsible to 

outsiders as a partner on the 
principle of estoppel or 
holding out. 

- Only the person to whom
the representation has been
made and who has acted
thereon that has right to
enforce liability arising out
of ‘holding out’.

- The rule given in Section 28
is also applicable to a former 
partner who has retired from 
the firm without giving 
proper public notice of his 
retirement. 

OUTGOING PARTNER 

- A partner who leaves a firm
in which the rest of the
partners continue to carry
on business.

- Remains liable to third

parties for all acts of the

firm until public notice is

given of his retirement.

PARTNERSHIP DEED 

- Document in writing containing the various terms and conditions as to the
relationship of the partners to each other is called the ‘partnership deed’.

- Document in which the respective rights and obligations of the members of
a partnership are set forth.

- Should be drafted with care and be stamped according to the provisions of
the Stamp Act, 1899.
It may contain the following information:
- Name of the partnership form. - Names of all the partners.
- Nature and place of the business of the firm.
- Date of commencement of partnership.
- Duration of the partnership firm.   -  Capital contribution of each partner
- Profit Sharing ratio of the partners.
- Admission and Retirement of a partner.
- Rates of interest on Capital, Drawings and loans.

The terms laid down in the Deed may be varied by consent of all the
partners, and such consent may be expressed or may be implied by a course
of dealing [Sec. 11(1)].
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THE INDIAN PARTNERSHIP ACT, 1932   (Chart 1.3)    [RIGHTS AND DUTIES OF PARTNERS] 
[Sec. 11(1)]: "SUBJECT to the provisions of this Act, the mutual rights and duties of the partners of a firm may be determined by contract between the partners, and such contract 
may be express or may be implied by a course of dealing. Such contract may be varied by consent of all the partners, and such consent may be express or may be implied by a 
course of dealing". 
Thus, except in cases where the Partnership Act makes a mandatory provision, the partners are entitled to agree to any terms and provide for their mutual rights and duties. 

GENERAL DUTIES OF 
PARTNERS (SECTION 9): 
Partners are bound to carry on the 
business of the firm to the greatest 
common advantage, to be just and 
faithful to each other, and to 
render true accounts and full 
information of all things affecting 
the firm to any partner or his legal 

representative. 

DUTY TO INDEMNIFY FOR 
LOSS CAUSED BY FRAUD  
(SEC. 10): 
Where a partner acts bonafide the 
loss caused by his neglect or want 
of skill or omission is borne by the 
firm. But when the loss is caused 
by fraud committed against a third 
party by a partner, the same must 
be recovered from the guilty 
partner and cannot be shared 
among all the partners. 

DUTY TO ATTEND 
DILIGENTLY TO HIS DUTIES 
[SEC 12(b)]:  
Every partner is bound to attend 
diligently to his duties in the 
conduct of the business. 

DUTIES OF PARTNER RIGHTS OF PARTNER

CONDUCT OF THE BUSINESS 
(SECTION 12) 

Subject to contract between the 
partners) 
a) every partner has a right to

take part in the conduct of the
business;

b) every partner is bound to
attend diligently to his duties
in the conduct of the business;

c) any difference arising as to
ordinary matters connected
with the business may be
decided by majority of the
partners, and every partner
shall have the right to express
his opinion before the matter is
decided, but no change may be
made in the nature of the
business without the consent
of all partners; and

d) Every partner has a right to
have access to and to inspect
and copy any of the books of
the firm.

e) In the event of the death of a
partner, his heirs or legal
representatives or their duly
authorised agents shall have a
right of access to and to
inspect and copy any of the
books of the firm.

MUTUAL RIGHTS AND LIABILITIES 

(SECTION 13) 

Subject to contract between the partners- 

a) a partner is not entitled to receive 
remuneration for taking part in the conduct of 
the business; 

b) the partners are entitled to share equally in
the profits earned, and shall contribute
equally to the losses sustained by the firm;

c) where a partner is entitled to interest on the
capital subscribed by him such interest shall
be payable only out of profits.

d) a partner making, for the purposes of the
business, any payment or advance beyond the
amount of capital he has agreed to subscribe,
is entitled to interest thereon at the rate of six
percent per annum;

e) the firm shall indemnify a partner in respect
of payments made and liabilities incurred by
him- 
i. in the ordinary and proper conduct of the

business, and 
ii. in doing such act, in an emergency, for the

purposes of protecting the firm from loss,
as would be done by a person of ordinary
prudence, in his own case, under similar
circumstances

PARTNERSHIP PROPERTY [SEC 14] 

- Also referred to as ‘partnership property’, ‘partnership
assets’, ‘joint stock’, ‘common stock’ or ‘joint estate’,
denotes all property, rights and interests to which the
firm, that is, all partners collectively, may be entitled.

- In the absence of any agreement between the partners
showing contrary intention, ‘partnership property’ is
comprised of the following items: 
i. all property, rights and interests which partners

may have brought into the common stock as their
contribution to the common business;

ii. all the property, rights and interest acquired or
purchased by or for the firm, or for the purposes
and in the course of the business of the firm; and

iii. Goodwill of the business.

- Whether a particular property is or is not ‘property’ of
the firm ultimately depends on the real intention or
agreement of the partners.

- Mere fact that the property of a partner is being used
for the purposes of the firm shall not by itself make it
partnership property, unless it is intended to be treated
as such.

- Unless the contrary intention appears, property and
rights and interests in property acquired with money
belonging to the firm are deemed to have been
acquired for the firm.

Goodwill:
Section 14 does not define the term Goodwill.
Goodwill may be defined as the value of the
reputation of a business house in respect of profits
expected in future over and above the normal levels
of profits earned by undertaking belonging to the

same class of business.

APPLICATION OF THE PROPERTY OF THE 
FIRM (SECTION 15) 

- Subject to contract between the partners, the
property of the firm shall be held and used by the 
partners exclusively for the purposes of the 
business. 

- In partnership, there is a community of interest
which all the partners take in the property of the 
firm. But that does not mean than during the 
subsistence of the partnership, a particular partner 
has any proprietary interest in the assets of the firm. 

1. Duty to account for personal profits derived:
Where a partner derives any profit for himself from any
transaction of the firm or from the use of the property or
business connection of the firm or firm name, he must account
for that profit and pay it to the firm.

2. Duty to account and pay for profits of competing business:
Competing business: - account for and pay to the firm all
profits made. 
Non-competing business:-Retain the profits made. 
Partnership Deed contains a restrictive clause prohibiting 
partners from carrying on any business other than that of 
the firm during partnership 
 Such a restraint is valid, notwithstanding anything

contained in section 27 of the Indian Contract Act, 1872. 
 Partner breaches the clauses and carries on:

Competing Business: Damages + account for profits
made
Non-Competing Business: Only Damages for breach of
contract 

PERSONAL PROFITS EARNED BY PARTNERS [SEC 16] MUTUAL RIGHTS & DUTIES OF PARTNERS AFTER CHANGE 

IN FIRM [SECTION 17] 

a) After change in the firm: Where a change occurs in the
constitution of a firm (i.e., where a new partner is admitted or
where a partner ceases to be a partner by retirement, expulsion,
insolvency or death), the mutual rights and duties of the
partners in the reconstituted firm remain the same as they
were immediately before the change, as far as may be possible.

b) after the expiry of the term of the firm: Where a firm
constituted for a fixed term continues to carry on business after
the expiry of that term, the mutual rights and duties of the
partners remain the same as they were before the expiry, so
far as they may be consistent with the incidents of partnership 
at will. 

c) where additional undertakings are carried out: where a firm
constituted to carry out one or more adventures/undertakings
carries out other adventures/undertakings the mutual rights &
obligations in other adventure/undertaking are the same as
those in respect of the original adventures or undertakings.
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THE INDIAN PARTNERSHIP ACT, 1932   (Chart 1.4)        

When a partner is expressly authorised 

by an agreement of all the partners to 

do certain acts on behalf of the firm, it is 

called express authority of a partner. 

EXPRESS AUTHORITY 

SCOPE OF THE IMPLIED AUTHORITY OF A 

PARTNER.[SEC 19(1) read with SEC 22] 

For an act to be covered within the implied authority it 
is necessary that: 
a) The act done must relate to the usual business of the

firm, that is, the act done by the partner must be
within the scope of his authority and related to the
normal business of the firm.

b) The act is such as is done for normal conduct of
business of the firm. The usual way of carrying on the 
business will depend on the nature and circumstances 
of each particular case [Section 19(1)].

c) The act to be done in the name of the firm or in any
other manner expressing or implying an intention to
bind the firm (Section 22).

STATUTORY RESTRICTIONS ON IMPLIED AUTHORITY 

[SEC. 19(2)] 

A partner does not have an implied authority to do following acts 

unless there is usage or custom or contract to the contrary: 

a) submit a dispute relating to the business of the firm to arbitration;

b) open a banking accout on behanlf of the firm in his own name;

c) compromise or relinquish any claim or portion of a claim by the

firm;

d) withdraw a suit or proceeding filed on behalf of the firm;

e) admit any liability in a suit or proceeding against the firm;

f) acquire immovable property on behalf of the firm;

g) transfer immovable property belonging to the firm; or

h) enter into partnership on behalf of the firm.

PARTNER TO BE AGENT OF THE FIRM (SECTION 18) 

- Section 18 declares that from the point of view of the third parties a partner is an agent of the firm for the purposes of the business of the firm.

- As such even if only one partner acts on behalf of the firm, the third party can make all the partners of the firm liable.

- However one partner can make other partners liable towards the third parties only if he acts within the ‘scope of his authority’

EXTENSION AND RESTRICTION OF PARTNERS’ 
IMPLIED AUTHORITY (SECTION 20) 

- The implied authority of a partner may be

extended or restricted by contract between the

partners.

- The restrictions imposed on the implied

authority of a partner by agreement shall be

effective against a third party only if the third

party knows about the restrictions.

- Such extension or restriction is only possible

with the consent of all the partners. Any one

partner, or even a majority of the partners,

cannot restrict or extend the implied authority.

IMPLIED AUTHORITY 

An implied authority of a partner can be inferred from the circumstances of the case. 
Generally speaking, such acts of a partner which are incidental to or usually done 
in the course of the proper conduct of the business come within the scope of his 
implied or apparent or ostensible authority. Firm is also bound by all acts of a 
partner done within the scope of his implied authority 

AUTHORITY IN EMERGENCY [SEC 21] 

A partner has authority, in an emergency, to do all 
such acts for the purpose of protecting the firm from 
loss as would be done by a person of ordinary 
prudence, in his own case, acting under similar 
circumstances, and such acts bind the firm. 

Effect of notice 
to acting 
partner [Sec 24] 

- Notice to a partner,
- who habitually acts

in the business of 
the firm, 

- of any matter
relating to the
affairs of the firm

- operates as notice
to the firm,

- except in the case
of a fraud on the
firm,

- committed by or
with the consent of
that partner

LIABILITY OF PARTNERS TO THIRD PARTIES 

Liability of a Partner for Acts of 
the Firm (Sec. 25). 

- Every partner is liable, jointly
with all the other partners and
also severally, for all acts of the
firm done while he is a partner.

- Creditor can sue all partners
together, or can sue them
separately.

- Further, the liability of all the
partners is unlimited

- As between the partners
themselves, the partner paying
for more than his share of the
liability may claim contribution
from the others according to the
terms of the partnership
agreement.

Liability of the firm for 
wrongful acts of a partner 

(section 26) 

- The firm is liable to the same
extent as the partner for any loss
or injury caused to a third party
by the wrongful acts of a
partner, if they are done by the
partner while acting in the
ordinary course of the business
of the firm with the authority of
the partners.

- Thus all the partners in a firm
are liable to a third party for
loss or injury caused to him by
the negligent act of a partner
acting in the ordinary course of
the business.

Liability of firm for misapplication by partners (Section 27) 

Where 
a) a partner acting within his apparent authority receives money

or property from a third party and misapplies it, or
b) a firm in the course of its business receives money or property

from a third party, and the money or property is misapplied
by any of the partners while it is in the custody of the firm, the 
firm is liable to make good the loss.

Clause (a) covers the case where a partner acts within his authority 
and due to his authority as partner, he receives money or property 
belonging to a third party and misapplies that money or property. 
It is not necessary that the money should have actually come into 
the custody of the firm. 

On the other hand, the provision of clause (b) would be attracted 
when such money or property has come into the custody of the 
firm and it is misapplied by any of the partners. 

The firm would be liable in both the cases. 

Effect of 
admission by 
partner [Sec 23] 

An admission or 
representation 
made by a partner 
concerning the 
affairs of the firm 
is evidence against 
the firm, if it is 
made in the 
ordinary course of 
business 
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THE INDIAN PARTNERSHIP ACT, 1932   (Chart 1.5)        
RIGHTS OF TRANSFEREE OF A 

PARTNER’S INTEREST 
(SECTION 29) 

- By virtue of Section 31, no person can
be introduced as a partner in a firm
without the consent of all the partners.
A partner cannot by transferring his own
interest, make anybody else a partner in
his place, unless the other partners agree
to accept that person as a partner.

- At the same time, a partner cannot
debarred from transferring his interest.
A partner’s interest in the partnership
can be regarded as an existing interest
and tangible property which can be
assigned.

- Sec 29 thus provides that the share in a
partnership is transferable like any
other property, but as the partnership
relationship is based on mutual
confidence, the assignee of a partner’s
interest by sale, mortgage or otherwise
cannot enjoy the same rights and
privileges as the original partner.

RIGHTS OF SUCH A TRANSFEREE 
ARE AS FOLLOWS: 

1. During the continuance of partnership,
such transferee is not entitled: 

a) to interfere with the conduct of the
business,

b) to require accounts, or
c) to inspect books of the firm.

He is only entitled to receive the share 
of the profits of the transferring partner 
and he is bound to accept the profits as 
agreed to by the partners, i.e. he cannot 
challenge the accounts. 

2. On the dissolution of the firm or on the
retirement of the transferring partner, 
the transferee will be entitled, against the 
remaining partners: 

a) to receive the share of the assets of
the firm to which the transferring
partner was entitled, and

b) for the purpose of ascertaining the
share, he is entitled to an account

as from the date of the dissolution. 

MINOR ADMITTED TO THE BENEFITS OF PARTNERSHIP [SECTION 30] 

- According to the Indian Contract Act an agreement by a minor is void ab-initio as against him but he can derive benefit under it. As
such a minor cannot be a full-fledged partner, he can at most be admitted to the benefits of a partnership.

- Section 30 of the Partnership Act thus provides that though a minor cannot be a partner in a firm, but, with the consent of all the partners
for the time being, he may be admitted to the benefits of partnership.

RIGHTS & LIABILITIES OF MINOR ADMITTED TO BENEFITS 

Rights of Minor Admitted to 
Benefits 

During Minority 
i. A minor partner has a right to his

agreed share of the profits and of
the firm.

ii. He can have access to, inspect and
copy the accounts of the firm.

iii. He can sue the partners for
accounts or for payment of his
share but only when severing his
connection with the firm, and not
otherwise.

On attaining majority  
He may within 6 months elect to 
become a partner or not to become a 
partner. 

- If he elects to become a partner, 
then he is entitled to the share to
which he was entitled as a minor.

- If he does not elect to become
partner, then his share is not liable
for any acts of the firm after the
date of the public notice served to

that effect.

Liabilities of Minor Admitted to Benefits 

Before attaining majority (During Minority) 
i. The liability of the minor is confined only to the extent of his share in the profits and the

property of the firm.
ii. Minor has no personal liability for the debts of the firm incurred during his minority.

iii. Minor cannot be declared insolvent, but if the firm is declared insolvent his share in the firm
vests in the Official Receiver/Assignee.

On attaining majority 

- Within 6 months of his attaining majority or on his obtaining knowledge that he had been
admitted to the benefits of partnership, whichever date is later, the minor partner has to decide
whether he shall remain a partner or leave the firm.

- Where he has elected not to become partner he may give public notice that he has elected not to
become partner and such notice shall determine his position as regards the firm.

- If he fails to give such notice he shall become a partner in the firm on the expiry of the said six
months.

- Such minor shall give notice to the Registrar that he has or has not become a partner.

If he elects to becomes partner 
If the minor becomes a partner on his own willingness or by his failure to give the public notice 
within specified time, his rights and liabilities as given in Section 30(7) are as follows: 
a) He becomes personally liable to third parties for all acts of the firm done since he was

admitted to the benefits of partnership.
b) His share in the property and the profits of the firm remains the same to which he was

entitled as a minor.

If he elects not to become a partner: 
a) His rights and liabilities continue to be those of a minor up to the date of giving public

notice.
b) His share shall not be liable for any acts of the firm done after the date of the notice.

c) He shall be entitled to sue the partners for his share of the property and profits.
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THE INDIAN PARTNERSHIP ACT, 1932   (Chart 1.6)              [RECONSTITUTION OF FIRMS] 

Subject to contract 
between the partners, no 
person can be admitted 
as a partner into a firm 
without the consent of 
all the existing partners. 

LIABILITY OF AN 
INCOMING PARTNER 

- FUTURE DEBTS: He
is liable for the debts
and acts of the firm
only from the date he
is admitted as a
partner. He cannot be
held liable for the acts
of the old firm.

- PAST DEBTS:

 He may, however,
agree to be liable
for debts existing
prior to his
admission but such
agreeing will not
give to a prior
creditor the right of
suing him because
of 'absence of
privity of contract.' 
He will be liable to
other co-partners
only.

 The creditors can 
make him liable if
he had agreed with 
them, expressly or
impliedly, for being
liable towards them
for the past debts

In case of partnership of 
two partners: 
This section does not 
apply to a partnership of 
two partners which is 
automatically dissolved 
by the death of one of 
them. In this event there 
is no partnership at all 
for any new partner to 
be introduced into it 
without the consent of 
others. 

A partner may not be 
expelled from a firm by any 
majority of the partners, 
save in the exercise in good 
faith of powers conferred 
by contract between the 
partners. 
Conditions 

i. the power of expulsion

must have existed in a

contract between the

partners;

ii. the power has been

exercised by a majority of 

the partners; and

iii. It has been exercised in

good faith.

If all these conditions are 

not present, the expulsion is 

not deemed to be in 

bonafide interest of the 

business of the firm. 

Test of good faith as 
required under Section 
33(1) includes three things: 
i. The expulsion must be

in the interest of the
partnership.

ii. The partner to be
expelled is served with a
notice.

iii. He is given an
opportunity of being
heard.

If a partner is otherwise 

expelled, the expulsion is 

null and void. 

The provisions of sub-

section (2), (3) and (4) of 

section 32 shall apply to an 

expelled partner as if he 

were a retired partner. 

A partner is said to retire when he 
ceases to be a member of the firm 
without bringing to an end the 
subsisting relations between the other 
members, or between the firm and 
third parties. 

Sec 32(1): ‘A partner may retire:
a) with the consent of all the other

partners;
b) in accordance with an express

agreement by the partners; or
c) where the partnership is at will, by

giving notice in writing to all the
other partners of his intention to
retire.

Liability of a retiring partner
For acts done prior to retirement 
(Section 32(2)): Continues to be liable 
for the acts of the firm done before his 
retirement. 
May free himself from his liability 
towards third parties for the debts of 
the firm incurred before his retirement 
by an agreement with such third 
parties and the partners of the 
reconstituted firm. Partners alone 
cannot give this freedom to the 
retiring partner. He may be discharged 
only if the creditors agree. 

Liability for acts of firm post 
retirement (Sec 32(3)): 
Continues to be liable for the acts of 
the firm, even after retirement, until 
public notice is given of the fact of 
retirement.  
Similarly, the partners of the 
reconstituted firm continue to be 
liable for the acts of the retired 
partner though done after retirement, 
until public notice is given of the 
retirement. 

Public notice [Sec 32(4)]: 
 May be given either by the retiring 
partner or by any partner of the 
reconstituted firm. 

No public Notice:
 A dormant or sleeping partner

retires

 If the partnership is at will, the 
partner by giving notice in writing
to all the other partners of his
intention to retire

INCOMING [SEC 31] RETIREMENT [SEC 32] 

- The insolvent partner cannot be continued 
as a partner. He will be ceased to be a
partner from the very date on which the
order of adjudication is made.

- The estate of the insolvent partner is not
liable for the acts of the firm done after the
date of order of adjudication.

- The firm is also not liable for any act of the
insolvent partner after the date of the order
of adjudication.

- Ordinarily but not invariably, the
insolvency of a partner results in
dissolution of a firm; but the partners are
competent to agree among themselves that
the adjudication of a partner as an insolvent 
will not give rise to dissolution of the firm

- Ordinarily, the effect of the death of a
partner is the dissolution of the
partnership but if the other partners
so agree the firm may not be dissolved
,unless the firm consists of only two
partners

- Where a firm is not dissolved, the
estate of a deceased partner is not
liable for any act of the firm done after
his death.

- His estate is liable only for liabilities
undertaken during his life time.

- No public notice of death is required 
to relieve the deceased partner's estate
from future liabilities.

EXPULSION [SEC 33] INSOLVENCY [SEC 34] DEATH [SEC 35]

RIGHTS OF OUTGOING 
PARTNER TO CARRY ON 
COMPETING BUSINESS 

(SECTION 36) 

(1) An outgoing partner may
carry on business
competing with that of the
firm and he may advertise
such business, but subject
to contract to the contrary,
he may not,

(a) use the firm name,
(b) represent himself as

carrying on  the business
of the firm or

(c) solicit the custom of
persons who were dealing
with the firm before he
ceased to be a partner.

Agreement in restraint of 
trade- A partner may make an 
agreement with his partners 
that on ceasing to be a partner 
he will not carry on any 
business similar to that of the 
firm within a specified period 
or within specified local limits 
and, notwithstanding 
anything contained in 
section 27 of the Indian 
Contract Act, 1872, such 
agreement shall be valid if 
the restrictions imposed are 
reasonable. 

SHARE IN 
SUBSEQUENT 

PROFITS [SEC 37] 

If any member of a firm 
ceases to be a partner 
(death, retirement, 
insolvency, etc) & the 
business of the firm is 
carried on without any 
final settlement of 
accounts with him, then, 
in the absence of a 
contract to the contrary, 
he or his legal 
representative has an 
option either: 

a) to claim such share
of the profits made
since he ceased to be
a partner as may be
attributable to the
use of his share of
the property of the
firm (i.e., to claim
profits in capital
ratio);

Or 
b) to claim interest at

the rate of 6 per cent
per annum on the
amount of his share
in the property of the
firm.

REVOCATION OF 
CONTINUING 

GUARANTEE [SEC 38] 

Continuing guarantee 
given to a firm or to 
third party in respect of 
the transaction of a firm 
is, in the absence of an 
agreement to the 
contrary, revoked as to 
future transactions from 
the date of any change in 
the constitution of the 
firm. 

Mutual rights and 
duties of partners after 
change in the Firm 
[SEC. 17(a)] 

Subject to contract 
between the partners, 
where a change occurs in 
the constitution of a firm 
(admission, retirement, 
death,etc ) the mutual 
rights and duties of the 
partners in the 
reconstituted firm remain 
the same as they were 
immediately before the 
change, as far as may be 
possible. 
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THE INDIAN PARTNERSHIP ACT, 1932   (Chart 1.7)  

Under the Partnership Act it is not compulsory for every partnership firm to get itself registered, but an 
unregistered firm suffers from a number of disabilities 

REGISTRATION OF FIRMS 

S. 
No. 

Basis of 
Difference

Dissolution of Firm Dissolution of 
Partnership 

1. Continuation 
of business 

It    involves    
discontinuation    of 
business in 
partnership. 

It does not 
aff e c t
c o n t i n u a t i o n  
of business. It 
involves only 
reconstitution of 
the firm.

2. Winding up It involves winding 
up of the firm and
requires realization 
of assets and 
settlement of 
liabilities. 

It involves only 
r e c o n s t i t u t i o n  
and requires only 
revaluation of 
assets and 
liabilities of the 
firm.

3. Order of 
court 

A firm may be
dissolved by the 
order of the court. 

Dissolution of 
partnership is 
not ordered by the 
court. 

4. Scope It necessarily 
involves dissolution 
of partnership. 

It    may    or  
may    not 
involve 
dissolution of 
firm.

5. Final closure 
of books 

It involves final
closure of books of 
the firm.

It does not involve 
final closure of
the books. 

DISSOLUTION OF FIRM 

PROCEDURE OF REGISTRATION

- An application in the prescribed form + prescribed
fee--submitted to the Registrar of Firms of the State in
which any place of business of the firm is situated or
proposed to be situated.

- Must be signed by all the partners, or by their agents

specially authorised in this behalf, and must contain
the following particulars:
1. The name of the firm.
2. The place or principal place of business of the firm.
3. The names of any other places where the firm

carries on business.
4. The date when each partner joined the firm.
5. The names in full and permanent addresses of the

partners.
6. The duration of the firm.

- A firm name shall not contain any of the following

words, namely:- ‘Crown’, Emperor’, ‘Empress’,
‘Empire’, ‘Imperial’, ‘King’, ‘Queen’, ‘Royal’, or words
expressing or implying the sanction, approval or
patronage of Government except when the SG signifies
its consent to the  use of such words as part of the firm-
name by order in writing.

- When the Registrar is satisfied that the provisions of
Section 58 have been duly complied with, he shall
record an entry of the statement in a Register called
the Register of Firms & issue a certificate of
Registration.

- Registration is deemed to be completed as soon as a

proper application delivered to the Registrar. The
recording of an entry in the register of firms is a routine
duty of Registrar.

- If any change takes place in any of the particulars

given above, it should be notified to the Registrar, who

shall thereupon incorporate the necessary change in

the Register of Firms.

- Registration may take place at any time during the

continuance of the partnership firm. Where the firm
intends to institute a suit in a court of law to enforce
rights arising from any contract, registration must be
effected before the suit is instituted otherwise the
court shall not entertain the suit.

- Registration may also be effected even after a suit has

been filed by the firm but in that case it is necessary to
withdraw the suit, get the firm registered and then file
a fresh suit.

CONSEQUENCES OF NON- REGISTRATION 
[SEC 69] 

DISSOLUTION OF FIRM VS. DISSOLUTION OF 
PARTNERSHIP

Although registration of firms is not compulsory, yet the 

consequences or disabilities of non-registration have a 

persuasive pressure for their registration. These 

disabilities briefly are as follows: 

(i) No suit in a civil court by a partner against the firm or
other co-partners (However, criminal proceedings can
be brought by one partner against the other(s).)

(ii) No suit in a civil court by firm or other co-partners
against third party: The firm or any other person on its
behalf cannot bring an action against the third party for
breach of contract entered into by the firm, unless the
firm is registered and the persons suing are or have
been shown in the register of firms as partners in the
firm.
Third party can sue the firm: In case of an
unregistered firm, an action can be brought against the
firm by a third party.

(iii) No relief to partners for set-off of claim: If an action
is brought against the firm by a third party, then
neither the firm nor the partner can claim any set-off,
if the suit be valued for more than Rs. 100 or pursue
other proceedings to enforce the rights arising from
any contract.

EXCEPTIONS: 

Non-registration of a firm does not, however effect the 

following rights: 

1. The right of third parties to sue the firm or any partner.

2. The right of partners to sue for the dissolution of the

firm or for the settlement of the accounts of a dissolved

firm, or for realization of the property of a dissolved

firm.

3. The power of an Official Assignee or Receiver or the

Court, as the case may be, to realise the property of an

insolvent partner and to bring an action therefore, if

necessary, on behalf of the insolvent

4. The right to sue or claim a set-off if the value of suit

does not exceed Rs.100 in value.

5. The right to suit and proceeding instituted by legal

representatives or heirs of the deceased partner of a

firm for accounts of the firm or to realise the property of

the firm.

The Indian Partnership Act distinguishes between: 

(a) Dissolution of firm, and

(b) Dissolution of partnership.

Section 39 provides that the dissolution of partnership between all

the partners of a firm is called the 'dissolution of the firm.' Thus, the

dissolution of firm means the discontinuation of the jural relation

existing between all the partners of the firm.

When a particular partner goes out, but the remaining partners

carry on the business of the firm, it is called ‘dissolution of 
partnership.’ 
In the case of dissolution of the firm, on the other hand, the whole 

firm is dissolved. The partnership terminates as between each and 

every partner of the firm. 
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THE INDIAN PARTNERSHIP ACT, 1932   (Chart 1.8)        

MODES OF DISSOLUTION OF PARTNERHIP

(i) Dissolution by agreement (Sec 40)

A firm may be dissolved with the
consent of all the partners or in

accordance with a contract between the
partners.

(ii) Compulsory dissolution (Section 41):

When some event has happened which
makes it unlawful for the business of

the firm to be carried on or for the

partners to carry it on in partnership

(e.g., when any partner, who is a citizen

of a foreign country, becomes an alien
enemy because of the declaration of war
between his country and India).
But if firm is carrying on more than one

adventures or undertakings, the

illegality of one or more shall not of

itself cause the dissolution.

(iii) Dissolution on the happening of

certain contingencies (Section 42):

Subject to contract between the partners, a 
firm can be dissolved on the happening of 
any of the following contingencies: 
a) if constituted for a fixed term, by the

expiry of that term;
b) if constituted to carry out one or

more adventures or undertakings, by
the completion thereof;

c) by the death of a partner; and
d) by the adjudication of a partner as an

insolvent
(iv) Dissolution by notice of partnership at

will (Section 43): 

1. Where the partnership is at will, the 
firm may be dissolved by any partner
giving notice in writing to all the other
partners of his intention to dissolve the
firm.

2. If the date is mentioned, the firm is
dissolved as from the date mentioned 
in the notice as the date of dissolution,
or if no date is so mentioned, as from
the date of the communication of the
notice.

1. Liability for acts of partners done after dissolution (Section 45):

Notwithstanding the dissolution of a firm, the  partners continue to be 
liable as such to third parties for any act done by any of them which would 
have been an act of the firm if done before the dissolution, until public 
notice is given of the dissolution. The notice may be given by the firm or 
any partner. 
Exceptions (No Liability even if no notice): the estate of a deceased partner 

or an insolvent partner, or a dormant partner. 

2. Right of partners to have business wound up after dissolution (Sec 46):
On the diss. of a firm every partner or his representative is entitled, as
against all the other partners or their representative, to have the property
of the firm applied in payment of the debts and liabilities of the firm, and 
to have the surplus distributed among the partners or their
representatives according to their rights.

3. Continuing authority of partners for purposes of winding up (Sec. 47):

After the diss. of the firm the authority of each partner to bind the firm, and 
other mutual rights and obligations of the partners, continue for the 
following two purposes: 

a) to wind up the affairs of the firm, e.g., disposing of the property,
realising amount due from debtors and paying to creditors and so on; &

b) to complete transactions begun but unfinished at the time of the diss.,
e.g., taking delivery of the goods ordered before dissolution and paying
for them.

4. Settlement of partnership accounts (Section 48):

- Settled in the manner provided for in the partnership agreement.
- In the absence of any agreement, following rules shall apply:

1. Losses, including deficiencies of capital, shall be paid first out of profits,

next out of capital, and lastly, if necessary, by the partners individually in 

their profit share ratio.

2. The assets of the firm, including any sums contributed by the partners to
make up deficiencies of capital, shall be applied in the following manner
and order:

i. In paying the debts of the firm to third parties.
ii. In paying to each partner rateably what is due to him from the firm

for advances as distinguished from capital.
iii. In paying to each partner rateably what is due to him on account of

capital.
iv. The residue, if any, shall be divided among the partners in profit

sharing ratio.
5. Payment of firm debts and of separate debts (Section 49):

Where both debts due from the firm and debts due from a partner in his 
individual capacity exist the following rules shall apply: 

a) The property of the firm shall be applied for payment of the firm's debts
first, and if there is any surplus, then the share of each partner shall be
applied in payment of his separate debts or paid to him.

b) The separate property of any partner shall be applied first in the payment
of his separate debts and surplus, if any, in the payment of debts of the
firm.

CONSEQUENCES OF DISSOLUTION 

WITHOUT ORDER OF COURT 
[VOLUNTARY]

DISSOLUTION BY THE COURT (SECTION 44): 

(a) Insanity/unsound mind: Where a partner (not a sleeping

partner) has become of unsound mind, the court may dissolve
the firm on a suit of the other partners or by the next friend of the
insane partner.

(b) Permanent incapacity: When a partner, other than the partner
suing, has become in any way permanently incapable of

performing his duties as partner, then the court may dissolve
the firm. Such permanent incapacity may result from physica l
disability or illness etc.

(c) Misconduct: Where a partner, other than the partner suing, is
guilty of conduct which is likely to affect prejudicially the

carrying on of business, the court may order for dissolution of
the firm, by giving regard to the nature of business. It is not

necessary that misconduct must relate to the conduct of the

business.

(d) Persistent breach of agreement: Where a partner other than the
partner suing, wilfully or persistently commits breach of

agreements relating to the management of the affairs of the

firm or the conduct of its business, or otherwise so conduct
himself in matters relating to the business that it is not
reasonably practicable for other partners to carry on the business
in partnership with him, then the court may dissolve the firm at
the instance of any of the partners. Following comes in to

category of breach of contract:

- Embezzlement - Holding more cash than allowed

- Keeping erroneous A/Cs - Refusal to show accounts

(e) Transfer of interest: Where a partner other than the partner
suing, has transferred the whole of his interest in the firm to a
third party or has allowed his share to be charged or sold by
the court, the court may dissolve the firm at the instance of any
other partner.

(f) Continuous/Perpetual losses: Where the business of the firm
cannot be carried on except at a loss in future also, the court 
may order for its dissolution.

(g) Just and equitable grounds: Where the court considers any
other ground to be just and equitable for the dissolution of the
firm, it may dissolve a firm . The following are the cases for the

just and equitable grounds-

(i) Deadlock in the management.
(ii) Where the partners are not in talking terms between

them.
(iii) Loss of substratum.
(iv) Gambling by a partner on a stock exchange.
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